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ENGLISH CASE LAW. 


CONTRACT. 

[By J. KITCHIK] 

A. Foemation op Contract. 
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iii. Lapse or Kevocation of, 7, 
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i. Generally, 10. 

ii. Communication of, 11. 
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<?. Inferr^ from Circumstances or Con- 
duct, 27. 

d. Unaccepted Proposals, 30. 
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A Sufficiency of Note or Memorandum, 

i. In General, 32. 

ii. Names or Description of Parties, 

3^* 
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V. Consideration, 41. 
vi. Several Documents, 42. 

Yii, Alteration, 46. 

yiii. What Documents Amount to, 48. 

e. Signature, 51. 

d. Promise of Executor or Administra- 

tor. — See Executor. 

e. Debt, Default, or Miscarriage of 

Another . — See Principal and 
Surety. 
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g. Interest in Lands, 60. 

h. Not Performable within a Year, 63. 

i. Contract Executed or Partly Per- 

formed, 71. 

j. Other Matters, 77. 

A. Sale of Goods. — See Sale op Goods. 

3. Causes Vitiating Agreement, 

a. Mistake . — See Mistake. 


}>. Fraud. — See Fraud. 
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i. In Restraint of Trade. 

i. General Principles, 189. 
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price to the persons making the inquiry. Harvey 
V. 62 L. J., P. 0.127: [1893] A. 0.552: 1 R. 

4'28 ; 69 L. T. 504 ; 42 W. 11. 129— P. C. 

H. telegraphed to F., “Will you sell B. pro- 
perty ? Telegraph lowest cash price.” F. replied 
by telegram, “Lowest price for B. property 
i)00L” H. thereu{)ori by telegram agreed to buy 
for that sum : — Held, that there was no com- 
pleted contract ; the resj-jornlent would be bound 
as to the lowest pi'ice he would accept, but no 
further. Ib. 

Announcement of Examination for Scholar- 
ship.] — An announcement that an examination 
for a scholarship will be held does not imply .a 
condition that the scholarship will be given to 
the com[)etitor obtaining most marks. Conse- 
quently there is no contract on which such com- ' 
petitor can sue the trustees of the scholarship. 
JSpemeer v. Hnrdhiy (L. R. 5 G. P. 561) followed. | 
Moahe v. t>4 L. J., Ch. 301 ; [1895] 1 Ch, 

480 ; 18 R. 269 ; 72 L. T. 248 ; 43 W, R. 313 ; 59 ‘ 
J. P, 231. 

Vague and Indefinite Offers.]— Uncertain 
Contracts, infra, D, 1. h. 

ii, Cornmnnwatmi of. 

dKfecessity for.] — A person who does work for 
another without the knowledge or consent of 
that other cannot sue for the value. T. was 
engaged to command L.'s ship. He threw up his I 
command during the expedition but helped to ' 
work the vessel home, and then claimed reward 
for services thus rendered : — Held, that he could 
not recover. Bee Tat/lor v. Laird, 1 H. & N. 
266 ; 25 L. J., Ex. 329. 

Receipt.] — The delivery of a receipt containing 
terms of the contract constitutes the offer of the 
party who ten lers it. If the form is accepted 
without objection by the person to whom it is 
tendered, this person is, as a giiieral rule, bound 
by its contents, and his act amounts to an accept- 
ance of the offer made to him, whether he reads 
the document, or otherwise informs himself of its 
contents or not. To this general rule there are, 
however, the following exceptions (1) The 
nature of the transaction may be such that the 
person accepting the document may suppose, not 
unreasonably, that the document contains no 
terms at all, but is a new acknowledgment of an 
agreement, not intended to be varied by special 
terms, ' (2) In case of fraud. (3) Where the 
document is misleading, and does actually mis- 
lead the person who takes it. (4) An exception 
has been suggested of conditions unreasonable in 
themselves, or irrelevant to the main purpose of 
the contract. — Per Stephen, J., in Watkins v. 
Jtymill, infra, 

Belivered to Customer— Incorporation of 

Conditions exhibited upon Premises.] — The de- 
fendant was keeper of a repository for the sale 
on commission of horses and carriages. The 
plaintiff delivered to him a wagonette to be sold, 
and took from him a printed form which con- 
tained a receipt for the wagonette, followed by 
the words, “ Subject to the conditions as ex- 
hibited upon the premises.” By one of the con- 
ditions exhibited upon the premises the defendant 
had power to sell any property sent to his reposi- 
tory which remained over one month unless all 
■ paid. The 
^ut put it iff 




wdthout noticing it. The defendant having sold 
the wagonette in the exercise of the power of 
sale in the conditions, the plaintiff brought an 
action to recover its value, and at the trial, the 
jury, having been directed that the question was 
whether the defendant had or had not given the 
plaintiff reasonable notice of the conditions, 
found a verdict for him : — Pleld, that the jury- 
had been misdirected, for the condition was pot 
unreasonable, and, having regard to the circum- 
stances, there was nothing to take the case out 
of the general rule that if a document in a com- 
mon form is delivei’ed by one of two contracting 
parties to and accepted without objection by the 
other, it is binding upon him, whether he informs 
himself of its contents or not, and that judgment 
ought to be entered for the defendant without a 
new trial, for there was no evidence upon which 
the jury could have proj^erly found for the 
plaintiff. Zunia v. IS'. M. liy. (h. R. 4 Q. B. 
539) ; Hendei'son v. SteA'emtm (L. R. 2 H. L. Sc. 
470); and Bvrke v. S. E. Rif. (5 G. P. U. 1) 
considered. Watkins v. RymiU, 52 L. J,, Q, B, 
121 ; 10 Q. B. D. 178 ; 48 L. T. 426 : 3l W. B.. 
337 ; 47 J. P. 357. 

Notice relieving Owner of Tug against 
Negligence of Servants.]— Where the owners of 
a tug gave notice that they would not be answer- 
able for any loss or damage occasioned to any 
tow by any negligence or default of them or their • 
servants, and such notice was brought to the 
knowledge of the owners of the tow, and the 
latter was lost through the tug taking mofe 
vessels than she could properly manage, and 
more than were allowed by regulations made 
under the Piers and Harbours Act, 1847 (lo & 

11 Viet. c. 2p, and the Great Yarmouth Port 
and Haven Act, 1866 : — Held, that the owners 
of the tug were exempt from liability. The 
United Service, or Cole v. Great Yarinouth 
Steam Tug Co., .53 L. J., P. 1 ; 9 P. U. 3 ; 49 
L. T. 701 ; 32 W. R. 565 ; h Asp., M. 0. 1 70— G. A. 

A master of a steam-tug, of which the de- 
fendant was owner,, was employed by the plain- 
tiff to tow his smack out of a harbour. In so 
doing, the smack was stranded through the 
negligence of the master. The plaintiff had on 
previous occasions hired the defendant’s steam- 
tug, and on paying the charge had received a 
receipt upon the back of which was printed a 
notice that the defendant would not be answer- 
able for damage occasioned by any supposed 
negligence of his servants : — Held, that it was a 
question for the jury whether the contract was 
made on the terms printed on the back of the 
receipts. Siinio?ids v. Rain, 6 H. & N. 709 ; 30 
Lt J., Ex. 256. 

, ^ Ticket — Conditions, ]'^If in. the opinion of the 
' jury a passenger receiving a ticket from a 
shipping company does not see or know that 
there are any conditions thereon, he is not bound 
by the conditions. If he knew there was any 
writing on the ticket it is a question of fact 
whether be had reasonable notice that the writ- 
ing contained conditions, and he is or is not 
bound thereby according as he had such notice 
or not. Parker v. d. E. Ry. (2 C. P. D. ,416), 
approved. Richardson v. Rowntree, 63 hi J., Q. B. 
233 ; [18941 A. 0. 217 ; 6 R. 95 70 L. T. 817 : 

53 J. P. 493 ; 7 Asp. M. C. 482— H. L. (E.) 

Non-Disclorfure of Circumstances which may 
Excuse. N(mrPfirfbritt£Mice.] — The existence of a i 

1 O. I 
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contract is a question independent of circum- 
stances which may excuse its non-performance. 
If terms proposed by two parties to each other 
in themselves constitute a complete contract by 
which the one party is to do for the other a 
definite work at a certain time, and to receive a 
specified rate of remuneration, it is not the less a 
binding contract, which will subject the party 
who was to do the work to an action for not 
doing it, because at the time the terms were ac- 
cepted something remained to be disclosed (as to 
the nature of the work, &c.) upon which it might 
depend whether there might not be a legal justi- 
fication for refusing to perform it. JUjm v. 
Qemral ApotheGarieii' Co., 26 L. J., Ex. 225. 

iii. lapse or JRevocation. 

Lapse — ^Unreasonable Time.] — A proposal on 
one side, not answered by the other until after a 
delay of some months, and then not assented to, 
but some months after acceded to, is no evidence 
of a contract. Mnmott v. BiddelL 2 F. & F. 
142. 

Where an application is made for shares, the 
directors are bound to allot them within a 
reasonable time, or the allottee may refuse to 
accept them and recover back the deposit, whether 
he has withdrawn his application or not. Rams- 
gate Hotel Co. V. Montefiore, 4 H. & C. 164 ; 35 
L. J., Ex. 90 ; 12 Jur. Cn.s.) 455 ; 13 L. T. 715 : 
14 W. 11.335. 

An allotment on 23rd November of shares 
applied for on 8 th June, is not made within a 
reasonable time. Ih. 

Eevocation — Valid before Acceptance.] 

Where a defendant offered to purchase a house 
from the plaintiff, and to give him six weeks for 
a definite answer Held, that before the offer 
was accepted, the defendant might retract it at 
any time during the six weeks. Routledge v. 
Grant, 4 Bing. 653 ; 1 M. & P. 717 : 3 Car. & 
P. 267 ; 6 L. J. (O.s.) 0. P. 166 ; 29 R. R. 672. 

The defendant, on the 19th of August, 1853, 
contracted to purchase of the plaintiff a parcel of 
chassum waste silk, “ to arrive, in all probability, 
in January and February next ; but further par- 
ticulars win be furnished respecting the name of 
the ship or ships in the next mail, or on receipt of 
the next after that.” The second mail after the 
19th of August arrived in London on the 19th of 
September ; no name of any ship was then com- 
municated to the defendant ; and on the 18th of 
January, 1854, the defendant wrote: “We give 
jmu one week from this day’s date to give to us 
the name of the ship which the 20,000 lbs. of 
chassum are on board ; and in default of your 
compliance with our request, we shall consider the 
same as a breach of the •ontract of the 19th of 
August last,” To this the plaintiff replied on the 
same day : “ I am happy to be able to remove the 
S ® respecting the arrival of the 

20,000 lbs. chassum to your contract of 19.8.53 
by i^orming you that it has already arrived’ 
and that you will receive invoice in due course.” 
On the 19th the defendant wrote : “Your letter 
of yesterday is not an answer to ours of the same 
required the name of the ship on 
which the chassum has been shipped, and this is 
the information which we now again call for • 
but as you say the chassum has arrived, there is 
no occasion for the delay of a week in giving the 
formation which we now ask for in the course 
^ to-morrow ; m default of whidi, we shall act 

i. I, 


■ as indicated in our letter of yesicitiay,” The 
names of two ships were given on the 24th and 
25th of January Held, that the defendant’s, 
offer to renew the contract not htiving lx?en in 
terms accepted by the plaintiff, the defendant 
was at liberty to letraet it, and that his letter of 
the 19th of January was a Hiitficient retractation. 
GtllrsY. Leonhfo, 4 i\ B. (n.s.) 185 : 4 Jur. (n b 'i 
537 ; 6 W. li. 62b. ^ 

An offer to guarantee moneys to be advanced 
to a third party on clisetuint, to a ctTtaIn extent 
“for the spac«‘ of twehe calendar months,” » 
coimtermandable within that time. CJford v 
Raties, 12 C. B. (N.S.) 718 ; 31 L. J., C. P. 319 
9 Jur. (N.S.) 22 ; 6 L. T. 579 ; 19 W. E. 758. ' 

— Invalid after Acceptance.]-— A company 
advertised for tenders iur the supply htores for 
a period of twelve months The defendant sent 
in a tender to supply tbest(»res nH|iiired for the 
period named, at ceitain fixed priees/Mn such 
quantities as the company's .storeket*pt*rs might 
order from time to tim<‘,” and the company' 
accepted his tender Held, that there was a 
sufficient consideration for the {lefendant’s pro- 
mise to supply the gornB, although there wm no* 
binding contract on the part of the company to 
order any. G. S. Rg. v. \Vitham, 43 L. J., 0. P 
11 L. R. 9 0. P. 16 ; 29 L. T. 171 ; 22 W. li. 

Two of the plaintiff'^ were the leg:d owners of 
a leasehold interest in a house, and claimed $71 
from the defendant for the use ami (wupation of 
it during the three last montlis of their term. 
They authorised him to pay this amount to 
another of the plaintiffs, who was owner the 
reversion. She called on the defemlant, who ex- 
pressed his willingness to pay her tlie money 
though he did not make any actual tender of it’* 
but she refused to receive it ami demanded 
more. The plaintiffs then sued the defendant 
for the use and occupation, am! 238Z 

The defendant paitl Z7l. into mutt HeM, that 
as soon as the defendnnt exprcHsetl to the agent 
his readiness to pay the 371 there was a con- 
cluded agreement between him ami the plaintiffs, 
for that amount, and that the pLiintsffs could 
not recover more. Grettou v. Jlees. 7 Ch Bl 
839 ; 38 L. T. 506 ; 26 W. It. 607. ’ ' ^ 

Held, also, that the defendant was entitlixi to* 
the costs of the action from the time of fee nav* 
ment into court. Ib. * 

Communication of Eevocation— ITecesiity for. 1 
—The defendant, being possessed of warrants 
London to the pkiiitiffa at 
Middlesborough asking whether they could get 
him an offer for the warrants. Further corre- 
spondence ensued, and ultimately the defendant 
wrote to the plaintiffs fixing 40«. per ton, nett 
cash, as the lowest price at which he could sell, 
and stating that he would hold the offer open tiH 
the following Monday. Tlie plaintiffs on the 
Monday morning at 9.42 telegraphed to the de- 
fendant : “ Please wire whether you would accept 
forty for delivery over two months, or if not, 
longest limit you could give.” The defendant 
sent no answer to this telegram, and after its 
recMipt on the same day he sold the warrants, 
^d at 1.25 P.M. telegraphed to plaintife that he; 
t it tlte arrival of his telegram, 

to that effect, the plaintiffe having at 1 pm 
toimd a purchaser for the iron, sent a teleeram 
at 1,34 p.M. to the defendant stating that they 
had soured his price. The defen^t refus4 
to deliver the iron, and thereupon the plaintifik 
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brought an action against him for non-delivery ance, the acceptance is complete as soon as it is 
thereof. The Jury found at the trial that the posted ; but this doctrine does not apply to the 
relation between the parties was that of buyer revocation or modification of an olfer. Henthorn 
and seller, not of principal and agent. The v. 61 L. J., Ch. 373 ; [1892] 2 Ch. 27 ; G6 

state of the iron market was very unsettled at L. T. 439 ; 40 W. R. 433 — C. A. 
the time of the transaction, and it was im- The defendants handed to the plaintifi, at 
possible to foresee when the plaintiffs’ telegram their office in Liverpool, an offer in writing to 
was sent at 9.42 A.M. how prices would range sell him certain real property in Birkenhead, 
-during the day : — Held, that in the circum- where he resided. On the following day the 
stances the plaintiff’s’ telegram ^ at 9.42 ought plaintiff’s solicitor wrote by his direction accept- 
not to be construed as a rejection of the ing the offer. After the letter was posted, but 
defendant’s offer, but merely as an inquiry before it reached its destination, the plaintiff 
whether he would modify the terms of it, and received through the post a withdrawal of the 
that, although the ilefendant was at liberty to offer : — Held, that the acceptance was complete 
revoke his offer before the close of the day on before the otter was withdrawn. Ib. 

Monday, such revocation was not effectual until 

it reached the plaintiffs; consequently the de- Where held XTnnecessary.]— A., having 

fendant’s offer was still open when the plaintiffs proposed to sell goods to B., gave him a certain 
accepted it, and the action was therefore time at his request to determine whether he 
maintainable. Coohe v. infra, discussed, would buy them or not; B., within the time, 

v. McLean, 49 L. J., Q. B. 701 ; determined to buy them, and gave notice to 
5 Q. B. D. 310 ; 42 L. T. 897 ; 28 W. R. A. : — Held, that A. was not liable for not 
^91 6. delivering them, for B. not being bound by 

the original contract there was no consideration 

By Letter posted before but received after to bind A. Coolies. 0,cley, 3 Term Rep. 653 ; 1 

Acceptance.] — An ott’er of a contract sent by R. R. 783. 

letter cannot be withdrawn by merely posting a A. and B. being together, B. offered goods to A. 
{subsequent letter which does not, in the ordinary at a certain price, and gave A. three days to make 
course of the post, arrive until after the fiist up his mind. Before the three days expired B. 
letter has been received and answered. By a offered the goods to G. A. cannot declare against 
letter of the 1st of October the defendants wrote B. as upon an absolute bargain. Head Y.Diggoa^ 
from Cardiff offering goods for sale to the plain- 3 M. &. Ry. 97 ; 7 L. J. (o.s.) K. B. 36. 
tiffs at Mew York. The plaintiffs received the On Wednesday A. signed and delivered to B. a 
•offer on the 11th and accepted it by telegram on memorandum in these words : — “I hereby agree 
the same day, and by letter on the 15th. On to sell to B. certain freeholds for 800Z.” Then 


the 8th of October the ilefendants posted to the * 
plaintiffs a letter withdrawing the offer. This 
letter reached the plaintiffs on the 20th : — 
Held, that the withdrawal was inoperative, ' 
.a complete contract binding both parties hav- 
ing been entered into on the 11th of October 
when the plaintiffs accepted the offer of the 1st, 
which they had no reason to suppose was with- 
drawn. JJgnnc v. Van Tienhoccn, 49 L. J., 0. F. 
316 ; 5 C. ib D. 344 ; 42 L. T. 371 ; 44 J. P. 
667. 

M. applie<i in writing for shares in a company. 
a<nd forwarded a deposit. After a letter of allot- 
ment was posted to M., but before it was re- 
ceived, he became aware i>f an alteration in the 
prospectus, and wrote withdrawing his applica- 
tion. Negotiations suiisequently took place 
between M. and the chairman of the company, 
who was authorised by the directors to arrange a 
•compromise with M., as the result of which an 
agreement was come to that M.’s name should be 
removed from the register. A petition to wind 
up the company was then presented, and a few 
days afterwards there was a meeting of the com- 
pany, at which the directors resolved that the 
allotment of shares to M. should be cancelled : — 
Held, that as M.’s letter of repudiation was not 
received until after the letter of allotment was 
posted, M. became a shareholder, but that a 
binding compromise, releasing him from his con- 
tract, had been concluded betore the commence- 
.ment of the winding-up, and that therefore he 
was not liable to be fixed on the list of contribu- 
tories. 8t*ottish Petrdcun Co., la re, MaelagarCe 
^ase, 51 L. J., Ch. 841 ; 46 L. T. 88U. 

Where an offer is made in such circum- 
stances th#t it must have been within the con- 
templation of the parties that, according to the 
•ordinary of mankind, the post might be 

used as ^ of communicatihg the aocept- 


followed a postscript, also signed by A. : — This 
offer to be left over until Friday, nine o’clock 
A.M.” On Thursday A. entered into a contract to 
seR the freeholds to C. On Friday morning, before 
nine o'clock, B., who had become aware that A. 
had entered into a contract for the sale of the 
property to C., but had received no notice of 
such contract from A., handed to him a written 
acceptance of the offer, which A. refused to 
receive, saying that the property was already 
sold. On a bill by B. for specific performance : 
— Held, that the memorandum signed by A. was 
a mere offer, which he was entitled to withdraw 
at any time before acceptance ; that it was too 
late for B. to Jiccept the offer after he had 
become aware that A. had entered into a con- 
tract to sell the property to another person, and 
that the bill must therefore be dismissed with 
costs. Plckhisoa v. Dodds, 45 L. J., Oh. 777 ; 2 
Ch. 0.463 ; 34 L. T. 6U7 ; 24 L. T. 594— C. A. 

A person to whom a written offer to sell an 
estate has been made cannot turn the offer into 
a binding contract by accepting it after he has 
heard that the person making the offer has sold 
the property to somebody else, although there 
has been no formal retractation of the offer, i b. 


b. Acceptance. 

i. Generally. 

Contract requires Two Parties.]— A contract 
requires two parties to it, and a man in one 
character can with difficulty contract with him- 
self in another character. CoUinson v. Lister, 
29 Beav. 356. 

Acceptance— Must be Absolute and Uncon- 
ditionai.] — ^Where letters are produced to prove 
an agreement, tihe answer to the written propo^l 
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mtist unequivocally and expressly accept the 
terms proposed, without the introduction of new 
matter. Holland v. Etjiey 2 Sim. & S. 194. 

An agreement is the result of the mutual 
assent of two parties to certain terms ; and if it 
is clear that there is no consensus, w’hat may have 
heen written or said becomes immateiial. Ely 
(Marclm7iesh\ In re, 4 De Gr., J. & b. 638. 

As soon as the fact is established of the final 
mutual assent of the paities to certain terms, 
and those terms are evidenced by any 'writing 
signed by the party to be charged or his agent 
lawfully authorised, theie exist all the mate- 
rials which a court of equity requiies to make 
a legally-binding contiaet. Ih. 

But wheie to a proposal or an offei an a^^sent 
was given subject to a provision as to a contiact : 
— Held, that the stipulation as to the contiact 
was a terai of the assent, and there was no 
agreement independent of that stipulation. Ih. 

There must be mutuality in a contract to 
render it binding. Stumer v. Wainwnglit^ 8 
Scott, 280; 6 Bing. (N.C.) 174; 9 L. J., C. P.107. 

And see cases sub. iii. infra. 

Contract dates from.]— Semble, that the 

acceptance of an offer to sell constitutes a con- 
tract for sale only as from the time of the ac- 
ceptance. 1 he contract does not relate back to 
the time when the offer was made. EicMnson 
V. Dodds, 45 L. J., Ch. 777 ; 2 Ch. D. 463 ; 34 
L. T. 607 ; 24 W. R. 594. 

Want of Mutuality— -When no bar to Per- 
formance.] — Where a contract is made which 
both parties to it know at the time cannot be 
carried out without the act or consent of a third 
party, and that act or consent is done or given 
by the third party within a reasonable time, and 
he does nothing inconsistent with such act or 
consent, want of mutuality at the time of con- 
tract IS no bar to its peiformancc. Blachhuni 
Union v. Brooks, 26 W. R. 57. 


ii. Conmnn leaf ion of. 

Binding when sent through Post.]— The de- 
fendant applied for shaies in the plaintiff com- 
pany. The company allotted the shares to the 
defendant, and duly addressed to him and posted 
a letter containing the notice of allotment, but 
the letter never was leceived by him Held, by 
Baggallay and Thesiger, L. JJ., Bramwell, L. J., 
dissenting, that the defendant was a shareholder. 
British and Amm'ican Telegraph Co. v. CoUon, 
infra, overruled. Household Fire Insurance Co.y. 
Grant, 48 L. J., Ex. 677 ; 4 Ex. D. 216 ; 41 L. 
T. 298 ; 27 W. B. 868—0. A. 

When an offer is made by letter sent through 
the post, and is accepted by letter also sent 
through the post, the contract is made at the 
moment that the letter of acceptance is put into 
the post. Jmpmal Zemd Co. of Marseilles, In 
re, Harris's me, 41 L. J., Ch. 621 ; L. R. 7 Ch 
687- 26 L. T. 781 ; 20 w! R. 690. 

H. made an offer to take shares by a letter sent 
from Dublin to London by post on the 5th of 
March. At 4 a.m. oh the 16th of March, a letter 
g allotment w^ostedin London, directed' to 
H. in Dublin. l^h March, at a later 

hour in the day, a kttei; was posted by him in 
T)^^hhr^ Withdrawing h|s Otet. Both letters were 
1 the ITth of Mp^h ^ 




weie allotted on the 15th March, 1866, and the 
letter of allotment posted on the IBtli, but owing 
to the applicant liavmgr omitted to add the 
name of the post town “ Dublin to his address,, 
the letter miscaiiied, and was letuincd to the 
company, w^ho immediately foiwaided it thiougb, 
the brokers at Dublin on the 20th of March. 
Ihe letter was deliveied on the 21st, but in the 
meantime the applicant had wntten on the 20tli 
a revocation of Ins application tor shaies, and 
subsequently repudiated the allotment and de- 
manded a letuin of his dci)osit. Ho steps were 
taken by A. to have Ins name lemoved fiom ihe 
register of sharelioldei s. and calls made by the 
company weie not entoiced against him -Hcld„ 
that the imseairiage of the tiist letter of allot- 
ment being caused by the incorrect address fur- 
nished by" A. himself" the contiact wms complete 
at the time wdieii, but for A.\ fault, the letter 
wmuld have been delneied. Imperial Land CiK 
of Marseilles, In re, Townsend's rase, 41 L. J., Ch* 
i98 ; L.R. 13 Eq. 148 ; 25 L. T. 092 ; 20 W. R* 
164. 

Held, also, that the letter posted on the 20thi 
of March w^as posted within a leasonable time, 
and w&s a good notice of allotment ; and that A* 
was a contributory. Ih. 

When an application for shares in a company 
has been sent by post, the contract to take shares. 
IS complete and binding fiom the moment that 
the letter announcing the allotment is put into 
the post, whether such letter subsequently 
reaches the allottee or not. Imperial Land Co., 
of Marseilles, In re, Wall's case, 42 L. J., Ch. 
372; L. R. 15 Eq. 18. 

A pioposed contract is not binding on the pro- 
poser until its acceptance by the other party has 
been communicated to him, and posting a letter 
communicating the acceptance to him is not 
sufficient to make it binding on him if he does 
not in fact receive the lettei. British a7id 
American Telegraph Co. v, C'ohon, 40 L, J., Ex- 
97 ; L. R. 6 Ex. 108 ; 23 L. T. 868. 

notwithstanding Posting of Revocation.] 

— See Biji'ne v. Van Ticnhiwen ; Scottish Betro- 
Jeum Co., hi re; and Henthorn v. Fraser, supra, 
cols. 9, 10. 

Reply by Return.]— On the 22nd Hovem- 

ber, 1871, the plaintiff’ wrote to the defendants, 
asking their lowest price for 80 > tons of iron, 
delivered at P., at the lateof 200 tons per month, 
March, April, May, and June, 1872 ; to which, 
on the 24lh November, they leplied : — “We beg 
to offer you 800 tons at G9.s‘. per ton deliveied at 
P.,and waiting your reply by return, remain,’^ 

The plaintiff did not leply by return, but on 27th 
November wrote to the defendants as follows : — 
“Your price is high; if I made the quantity 
1,200 tons, delivery 200 tons a month for the first 
SIX months of next year, I suppose you wmuld 
make the price low^er.” In answ^er to this the 
defendants, on 28th November, w lote as follows 
to the plaintiff : — “ In reply to yours of yesterday 
we are willing to make you an offer of further 
400 tons, 200 tons in January, 200 tons in 
February, at the same price we quoted you in 
ours of the 24th inst., though the rate of freight 
will, doubtless, be higher then than that of the 
following months. Let us have your reply by 
< rettirn of post as to whether you acoept our 
together, 1,200 tons.” Ho ms. 
sent by retnm, but oii tte *ir| ite 
f the jilKhW i«ofepia ^ed a 
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letter to the defendants “ You can enter me 800 ! 

tons on the terms and conditions named in your 
favour of the 2-l:th mst., but I trust you will 
enter the other 400 tons, making in all 1,200 tons, 
referred to in my last, at 68^*.” The^e two letters 
crossed each other in the com se of post, and on the 
29th November the deieudantsrepliefl tothc plain- 
tiffs letter ot the 2Sth, that they cimld not “ book 
his order for 1,200 tons at less than OOa’., and even 
that offer they could only leave on hand for reply 
by to-rnorio\v before 12 o'clock.*’ The plaintitf 
did not reply within that time, and subsecpiently 
the defendants declined on that ground to deliver 
any iron at all to him, whereupon he lirought 
this action for breach of contract, contendiug 
tint, at all events, there was a binding eontraiO 
for 800 tons : — Hehl, that there was no contract 
to deliver the 800 tons, as the plaintiff did not 
acce}>t the defendants' offer of the 21th Kovem- 
ber, his letter of the 28th November being too 
late for that purpose ; and the defen lauts’ offer 
of the 1,200 tons was only open until noon on the 
30th, and was not accepted within that time. 
The defendants’ letter of the 2sth November was 
one offer of 1,200 tons, and not two separate 
offers of 800 and 400 tons. Thm v. Jlajhmnu.f 
29 L. T. 271— Ex. Ch. ! 

‘‘ Reply by return of post ” does not mean 
exclusively “ reply by letter by return of post.” ' 
A reply by telegram or by vei bal message, or by 
any means, not later than a letter sent by post 
would reach its destination, would equally satisfy 
the requisition. Ih. 

In an action for the breach of an agreement in ' 
not delivering coals, a lettei from the defendant, ' 
containing the terms of the contract between ' 
him and the plaintiff, concluded by stating, as 
to the proposition therein contained, that it was 
desirable that he shouhl have an answer per 
return, as he could ha\e a vessel to chaiter at 
the price stated, which would not wait any 
longer for the defendant’s answer ; and, failing 
her, he feared he should not be able to get 
another ; and there was no averment in the 
declaration that the plaintiff had sent an answer 
per leturn : — Held, that this amounted to a mere 
request, and formed no part of the contract, and 
consequently that the plaintiff was entitled to 
recover. Jith 7 i,w 7 i v. Ab wy, 2Bmg. 270 ; 9 M oore, 482. 

A letter offering a contract does not bind the 
party to whom it is adtlressed to return an answer 
by the very next post after its delivery, or to lose 
the benefit of the contract ; an answer, posted 
on the day of receiving the offer, is sufiicient. 
Dunlop Y. Iliggijis, 1 H. L. Cas. 381 ; 12 Jur. 295, 

A contract is accepted by the posting of a 
letter declaring its acceptance. Ib. 

A person putting into the post a letter declaring 
his acceptance of a contract offered has done all 
that was necessary for him to do, and is not 
answerable lor casualties occurring at the post- 
office. Ik 

By Letter in answer to Telegram.] — An ac- 
ceptance of the terms of a contract must on the 
face of it include an acceptance of all the terms 
offered. An offer by telegram is presumptive 
evidence that a prompt reply is expected, and an 
acceptance by letter may be evidence of such 
unreasonable delay as to justify a withdrawal of 
the offer. Qu&wrAmne v. 32 W. R. 185. 

— A coptraet is complete upon 
epe of a letter addressed to 
^ertn^ offered by the 


latter, notwithstanding such letter never i caches 
its destination. Dnnmn v. Tophi m, 8 C. B. 225. 

A., by letter, offered to sell B. ceitain specified 
goods, receiving an answer by return ot post ; the 
letter being misdirected, the answer notifying 
the acceptance of the offer arrived (two days 
later than it ought to have done) on the day 
following that when it would have arrived if the 
original letter had been propeily directed. A. 
soltl the goods to a third peison : — Held, that 
there was a contract binding the parties, from 
the moment the offer was accepted, and that B. 
was entitled to recover against A in an action for 
not completing his contract Adutm v. Lindselk 
1 B. A Aid. 681 ; 19 R. R. 415. 

Time.] — A purchaser offered a price for an 
estate, and the vendor, by a letter sent by post 
and received by the purchahcr the ilay after it 
was put into the post-office, accepted the offer : — 
Held, that the vendor was Wind by the contract 
from the time when he posted his letter, although 
it was not received by the pureimsei until the 
following day. Potter v. Sanders, G Hare, 1. 

iii. Qualified. 

Does not make Binding Contract.] — The 
plaintiff, who proposed to enter the service of 
the defendant, a calico printer, as salesman, on 
the 21st of September wrote as follows ; — “ Re- 
ferring to my conversation with you, I have now 
the pleasure to state my willingness to enter the 
service of your firm for one year on trial, on the 
following terms, viz., a list of merchants to be 
regularly called on by me to be made, and cor- 
rected as occaaioa lequires. My salary for the 
year to be 120/., and in addition a commission of 
{d. per piece on all sales effected or orders taken 
by myself, Ac. If the terms herein specified are 
in accordance with your ideas, kindly confirm 
them by return, and I will prepaie to enter on 
my duties at your warehouse on Monday morning 
next.” The defendant on the following day 
replied : — “ Yours of yestenlay embodies the sub- 
stance of our conversation and terms. If we can 
define some of the terms a little clearer, it might 
prevent mistakes ; but I think wm are quite 
agreed on all. We shall therefore expect you on 
Monday.” Then followed this postscript : — “ I 
have made a list of customers, which we can con- 
sider together ” : — Held, that these two letters 
I did not constitute a binding contract in writing, 

I the defendant’s answer not being an absolute 
; and unqualified acceiitance of the plaintiff’s 
I offer. Johnson v. Applehif 43 L. J„ 0, P. 146 ; 
L. R. 9 C. P. 168 ; 30 L. T* 261 ; 22 W. R. 615. 

The defendant applied by letter to a projected 
railway company for one huiidretl shares, under- 
taking to accept the same or any less number, 
and to pay the deposits. He received a letter of 
allotment for sixty shares. This letter was 
headed “ Not transferable.” In an action by the 
company against him to recover the amounij of 
the deposits^ :-^Held, that there was no binding 
contract, the proposal being absolute and tlfie 
acceptance conditional, it containing a quaRffca- 
tion that the contract was not to be transfer- 
able. Duke v. Andrews, 6 Railw. Cas. 496 j 2 
Ex. 290. 

A. wrote to B. on the 1||A of July, propewg 
a partnership, saying, “ As to the time, I certainly 
should wish it by the end of August.” To thfe 
B. answered on the 16th, I am ready to aeqede 
to yoitr proposal. With regard to time, If you. 

' o wd ^|ro^b4;f dfe lOomifig tml# ^ t 
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week in September, it would suit much best, as 
our season m August is at the height.” On the 
19th A. again wiote, “ The time is very important, 
and ought not to be later than August ” Held, 
that these letteis did not constitute an absolute 
agreement ; and that the 3 udge, having left it to 
the jury to determine whether B.’s letter of the 
16th of July was a positive acceptance of A.’s 
proposal of the 15th, was a misdirection. Clieveley 
V. Fuller^ 13 C. B. 122. 

The defendant, on 20th Kovember, 1851, wrote 
to plaintiffs in these terms : — “ T agiee to supply 
you with coals for three years from this date, at 
4^. M, per ton. This offer to extend to your 
whole consumption.” On the same day the 
plaintiffs answered the above in these terms : 
— “We agree to take our whole consumption of 
coals from 3 on for three yeais next ensuing, com- 
mencing from Ibt October, 1851 ” Held, that 
the second letter was not an unqualified accept- 
ance of the terms contained in the fiist, and that 
^erefore theie was no contiact in writing. 
MawoHlb V. Bam.% 2 C. L. B. 783 : 2 W. B 
375. 

The first of the above letters having been put 
in, and it having been elicited in cioss-examina- 
tion that an answei to it in wnuting had been 
sent Held, that paiol evidence was not admis- 
sible to show parol acceptance of the terms con- 
tained in the fiist letter. 11. 

When it appeals from the correspondence 
between the paities that some of the terms of 
an agreement have been arrived at, but that 
others remain unsettled, there is no contiact be- 
tween the parties, and consequently, there can 
be no part peiformance. Bertd y. < 

L. T. 257. 

C. made a written proposal to D. for the ex- 
cnange to him of a new engine for an old one, < 
with lOl. and a ton of iion. D. afterwards ver- 1 
bally assented to these terms, with the exception i 
or tile ton of iron ; and in the course of the 1 
conversation advised C. to remove the fittino-s ( 
at once, and subsequently told him that he could ( 
not allow the engine to remain on his premises ( 
beyond quarter-day. Befoie quarter-day, C. sold 
the old engine to the plaintiff, but refused to let e 

that the bargain a 
WM (M the written pioposal rather imported), t 
thrt It was not to be lemoved until the new - 
completely fitted up, and that this ’ll 

Md not been done. In an action against D. for 1 
engine, the judge told the J 
consider, under all 

betweeTn “ot the contract a. 

of J^Mcdiate transfer oi 

tiff *0'' the plain- tl 

PiWosal^Ld^w Held, that as the written o: 
reaf t simplioiter, the i 

^ Mntraet was by parol ; that the direction 5- 
TOs right, and that there was evidence to C 

to the verdict. Stone. .. 1 >oX:TlX C 

**“*taot statejlin a declaration was “five ol 
®a]ce, to be delivere.! yrithiTt c 
SeWMmble time m that behalf ” The enr,tr»^+ tv 


is shares stated that the allotment-money must be 
le paid on the 21st of March, and punctual pay- 
t, ment was requisite, and that the bankers were 
i, instructed not to receive payment after that day 
;e without interest at 10 per cent. Plcld, that 
o this addition relative to interest was not an 
e introduction of a new term. Imperial la ml 
s Co. of Marseilles^ In re, //arris's ease, 41 L 
ij J., Oh. 621 ; L. B. 7 Ch. 587 ; 26 L. T. 781 ; 

20 W. B. 690. 

e The plaintiff sent his horse for sale to a livery 
jr stable and there bargained with B.. who bid 7M, 
t for the horse if sound. The parties, however, 
r did not then come to any final agreement, and 
3 the plaintiff left the house with S., the iivery- 
: stable keeper, to sec if the defeiitlant would buy 
P the animal, arranging with B. that the latter was 
- not to have any commission on the sale unless a 
. price of 7ol. or iiioie was paid. A veterinary 
■ surgeon having reported a slight unsoundne^s in 
, the horse, B. wrote to S. “ When we bid 75/. 
for the hoisewe did it on the tindei standing that 
he should be passed sound ; ns it is, we think 
701. as much as we should give, an<l therefore 
you can make that bid for us.” S il d so, inclos- 
ing B.’s letter to the plaintiff, who wrote in 
i^eply As the hoise is with you, he shall go at 
(01. clear to me. I will pay no expenses ; you 
must get what you can of Mr. B. I cannot allow 
anything off the 701. ’ .-—Held, that as the iilain- 
tiff by his answer to the defendant’s offer stiim- 
lated that they should bear expenses to which he 
as vendor was prima facie liable, he ailded a new 
teim to those proposed, and in the absence of an 
acceptance of that term there was no complete 
contract between the paities. Zeivis v Pedriek 
29L, T. 178. ’ 

Where the defendant offered to purchase on 
certain teims, “possession to be given on or 
before 25th July,” and the j laintiff agreed to 
the lei ms, and said he would give possesiion on 
the 1st of August Held, no acceptance of the 
defendant s offer. Ihmtledge v. (/rant, 4 Bing 
6o3 ; 1 M. & P. 717 ; 3 Car. & P 267 • 6 L I 
(O.S,) C. P. 166 ; 29 B. B. 672. ’ ^ 

to purclmse an 
estate on the terms stated m an advei tisenient 
added a sum for deposit and a day for comiik-ting 
the pin chase. jSIo reply was given to this letter : 

Held, that theie was no complete contract on 
which to sustain a bill for specific peifmiimnce 
^.pavryan, 6 H. L. Cas. m ; 2(5 L. 

J., 619 ; 4 Jur. (n.s.) 17. 

offer for the sale of an estate is 


accepted “subject to the title being appiXl by 
^ to.™ is introduced, and 


tat t m„.rv:: : ® “ i'aseecl 


n T 1 • «t>ara mrectly.” 

to-morrow” : 

, wat proof did not support the 
r. Topkm, 8 C.^B. 225 ; 


t of Ifew Term.]_A 


... i • ' iiii-imiucea, ana 

is 

S'/'V’i:: k 1 “ T 

Caiins, L. C., & C, 48 LJ Ch ^ 

Ca. 311 ; 41 L. T. l’; 27 Vr. 

Wheie there has been by means of letters an 
offer and an acceptance constituting a completed 
specific peiformance is souSit of 
t at contract, the fact that the person seeking 

“ letteis^ subsequent to 
the letters constituting the contract sonX 

thf stipulation, which was resist by 

Vh! party, is not sufficient to showttat 
there had been no complete contract eSuM 

Ko „as. 311) explained, -Bolton y Zamd^ 
87 W. R. 434— C A ’ ; 


■ ■ ■ 
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The defendant by letter offered to sell his 
business on certain terms to the plaintiffs, which 
the plaintiffs by letter acccpteil. On. a formal 
memorandum being submitted to the plaintiffs 
they added a clause prohibiting the defendant 
from carrying on a similar business within a 
certain raiiius, Subsetpient negotiationsfollowed 
as to this clause, and the defeniiant declined to 
complete. The pi untiffs then offeierl to com- 
plete on the original terms in the letters, omitting 
the dis[mted idanse. In an action by the plain- 
tiffs for specitic performance : — Held, that, 
looking totiie subsinpient negotiations, there was 
no concluded agreement const itutetl l3y the ori- 
ginal letters, and the action was <hsmissed. 
//«.s,se// V. Horne- P(Ufne (4 App. Oas. 311) fol- 
lowed ; and the criticism on that ease in Jhlto/i 
V. Znmhert (supra) dissented from. JSrIM 
Aerated JIrrad v. *19 L, »],, Ch. 472 ; 

44 Ch. IX in n ; n2 L. T, 410 ; 38 W. K. 393. 

The defemlant made an offer by letter to the 
plaintiff to pnreh ise from him an estate, which 
offer was acceptetl by the plaintiff by letter. 
After this the plaintiff sent to the defendant a 
formal contract for his approval an<l signature. 
This contiaet contained several new terms, which 
the defendant struck out. The defendant re- 
turned the contract as altered to the plaintiff. ! 
saying that he could not agree to the special 
conditions.” Further negotiat oiis took place 
between the paities, and ultimately the tlefendant 
wrote to the plaintiff declining to" go on with the 
negotiations. The plaintiff tlnu'cupon commeuccfl 
an action against the defemlant for the specific 
performance of the agreement contained in the 
two letteis : — Held, that a complete contract 
was contained in the two letters of offer and 
acceptance, and that, as these letteis contained 
all the terms agreed on between the paities. the 
complete contract could not be affectinl by sub- 
sequent negotiations relating to the new terms 
introiluced by the vendor. Btllann/ v. IJ( ben- 
ham, (HJ L. J., Ch. !<»(; ; 43 Ch D. 181 ; <53 L. T. 
220 ; 39 W. R. 277. See K (\ in i\ A., 00 L. J., 
Ch. 100 ; [hS91J 1 Ch.412 : tU L. T. 478 ; 39 \V. 
It. 237. 

A letter purpoiting to accept an offer for the 
pin chase of land, but enclosing for signature 
conditions of sale importing new terms into the 
contract, is a eountei offer and not an accept- 
ance. (XimAeif Y. Maijeeeh (L. K, 18 Eip 180) 
followed; (Hhfui'i v. yerfh-Z]a<stf rn Mefra- 
jndifan Dfntr/ef AeiAnm (U Beav. 1) distin- 
guished. Janen v. l)anh!, <>3 J^, J., Ch. 502; 

r H] 2 Vh, 332 ; 8 E. 379 ; 70 L, T. 588 ; 42 
K. 087, 

Enquiry as to Bate of Purchase— Bequest 

that Peuces he Seen to.j — In answer to a letter 
by the agent of the defemlant containing an offer 
to sell freehold land, the plaintiff wrote accept- 
ing the offer, but mb led, ” I should like to know 
from what time Mr. Hughes wishes the pur- 
chase to date”; also, do not mention 

fences, but I should be obliged if they may bo 
seen to at once, as they really need attention” : 
— Held, that th^e remaiks were not to be treated 
as part of the bargain, and the letter of the 
plaintiff was a complete acceptance of the offer. 

?. m L. J., Ch. 334 ; 76 L. T. 

237—0. A. Affirming 45 W. B. 221. 

Oniiapiou of IJom <»utalat4^ (Mfer.]^Two 
may ideiAal to ooustituto 



a contract, although the letter of proposal may 
mention a term which is omitted in the letter of 
acceptance, Metzler v. Or mod, 32 L. T. 656. 

The defendant signed a letter whereby he 
guaranteed to the plaintiffs 230 subscriptions to 
the ‘‘ Choir” news; apor, of which they were pro- 
[irietors, in considenition of their giving him the 
h’ce use of one column of space in such news- 
paper, and the defendant also undertook to 
insert the name of the Choir ” as bis organ in 
a foreign newspaper. 3'he plaintiffs signed a 
letter agreeing to insert the dtff.aidanCs adver- 
tisements in consideration of the subscriptions 
being guarantee!, but omitting to mention the 
promise of the defendant as to the foreign news- 
paper, and afterwards added a postscript to 
the effect that the payment of the subscriptions 
should be completed within a certain time : — 
Held, that the two letters formed a good special 
contract between the parties, which the addition 
of the postscript did not invalidate. /5. 

A. wrote to B. offering to sell him an estate 
for .37, .5007 , or a part of the estate for a less sura, 
and ad led a postscript leservmg the right to 
remove the materials of a house. B. replied, 
‘‘ I beg to acknoivledge the receipt of your letter 
stating that you are willing to accept 37,000/. for 
the whole of your freehold land at JST. I hereby 
act e; t your terms as abo\ e, and agree to pay you 
the saitl sum of 37,300/. for your land” : — ^Held, 
that this was an acceptance of the terms in 
A.’s letter, mcliiding the postsciipt. Ilfmep v. 
Ilorne-Payne, 47 1 . J , Vh. 731 ; 8 th. D. 670 ; 38 
L. T. 54,1 ; 26 W. R. 703 — C. A. Bee also aS. 61, in 
H. L. 48 L. J., Ch. 816 ; 4 App. Gas. 311 ; 41 
L. T. 1 ; 27 W. E. 583. 

Contract subject to Vendor’s Approval.] — At a 
sale by auction on the 10th of August, 1880 (an 
announcement of which, indoised on the par- 
ticulars and conditions, hail the auctioneer’s 
name printed at foot), D. signed a memorandum 
appeiuled to the paiticiilars and conditions, ac- 
Ipiowleilging that he had “this day purchased 
from Mr. vStaffoid, tlie vemlor, by public auction, 
subject to Ills approval, the premises mentioned 
in the annexed particulars, for the sum of 2-. 07., 
subject to the conditums of sale also annexed 
hereto”; but there was no signature by the 
vendor, nor any subsequent ailiqition of the 
contract under his hand. At the time of sale 
D, paid a portion of the [uii chase-money in cash, 
ami for the balance of the stipulat(‘d dejmsit he 
gave his I 0 U. 4’hree days afterwards D. paid 
a further sum on account of the deposit, and 
was handed a receipt dated the I3th August, 
I8^0, signed by the auctioneers’ clerk, on behalf 
of “Michael Crooke” (the auctioneer), and ac- 
knowledging that he had “received from Mr. 
Dyas (the purchaser) 30/. steiling, which wuth 
20/. paid loth August, makes 3U7. dejmsit on his 
purchase, 847., Mr. Btafford’s property.” The 
vendor’s solicitor subsequently wiote to D. re- 
cognising the sale, furnished him with copies of 
the title-deeds, and approved of the dmft con- 
veyance to him, which, how'ever, the vendor re- 
fused to execute ; whereupon D. having brought 
an action for specific periormance : — Held, that 
there was no agreement enforceable against the 
defendant, as the contract of the 10th of August 
having been made expressly “subject to Ms 
approval,” the memorandum of that date only 
amounted to a pro|K)Sah and did not cbpstltu# 
a note in within the Statute cl I 


I I ' 4i 
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existence that subsequent parol approval by the 
defendant or his agents could not have the effect 
of altering the character in which his name ap- 
peared in the memorandum, so as to convert it 
into an authentication of a contract ; and that 
the auctioneer’s name at foot of the indorsement 
on the particulars and conditions merely authen- 
ticated the announcement of the sale. Dyas v. 
Stafford. 9 L. R. Ir. 620— C. A. 
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Subject to Approval of Solicitor.]— A., the 
defendant, wrote to his solicitor, who was also 
the solicitor of E., the plaintiff : — “ You may 
■make Mr. E. an offer of the T. hotel at 150Z. per 
annum from Lady-day, 1881 ; tenant to pay all 
rates and taxes, except property tax, and do 
internal and external painting and repairs ; the 
roof and walls to be kept in repair by the land- 
lord. Term, ten years ; a proper lease to be 
drawn up wdth ail proper clauses, and to be ap- 
■ proved by me and my solicitor.” This letter wms 
forwarded to the plaintiff, who at once wrote 
and accepted the offer. There was some evidence 
that the defendant knew the plaintiff was a 
brewer — -Held, that the words “ to be approved 
by me and my solicitor” did not prevent the 
letters forming a complete contract, and that the 
defendant was not entitled to insist on the lease 
containing a covenant against underletting. 
JSadie v. Adduon, 52 L, J., Lh. 80 ; 47 L.T. 643 : 
31 W. R. 320. ’ 

— Refusal of Approval.]— No action lies 
upon an agreement to buy a lease, and sign a 
“formal contract” when approved by the pur- 
chaser’s solicitor, m the .event of such solicitor 
not approving of it, unless the approval is with- 
held mal^ tide or unreasonably. Bartlett v 
HU L. T. 653. 

Where a contract is made subject to the 
approval of the solicitor of one party it is an 
essential c nuition of the contract that that 
approval should be given unless the purchaser 
has acted unreasonably or the solicitor does not 
act bona fide, and in an action to enforce a 
contract the fact that such consent has not 
^en given is a sufficient answer. Williams v , 
Bdwurdis, 2 8im. 78 ; 29 R. R. 61. ‘ ' 

By a letter which contained all essential terms 
of a contract, the defendant offered to take a 
lease of a number of houses from the plaintiff, 

' but there was this provision at the end “ Such 
lease^ to be approved in the customary way by mv 
solicitor. The offer contained in this letter was 
accepted by the plaintiff. The defendant’s 
solicitor subsequently refused to approve the 
ItfL" '0,, complete :-Held, that there was a 
binding, and not a conditional, contract, which 
must he specifically enforced. The meaAing of 
tte provision was, that the defendant’s soliStor 
was to see that nothing irregulai- or unusual was 
i^rW in the formal lease Vhich was 
out^Ae^agreement. Chlpperjidd v. Carter, 72 

Agreement to be Drawn np.l— 

Specific performance of an agreement “subiect 
to a contract to be settled,” or “subiect ta a 
proiKir contiaot,” will not be enforced. Sarvev 

So M W r’q 09 ^- i’ ^ L. I 


When the cardinal points of a proposed con- 
tract are definitely agreed up'on by letters, the 
mere fact that in the course of the correspond- 
ence reference has been made to a nmre formal 
agreement, or subsidiary iion-e^-ential 'stipula- 
tions, will not deter the Court from eonsh hiring 
the agreement arrived at by tlm lettei-s as con- 
cluded. Cayley V. Waljude, 39 ,L. J., (hi. 6U9 • 
22 L. T. 900 ; 18 W. R. 782. 

The owners of land, in answer to a written 
offer to buy it, wrote saying tliey had re(a.nved 
the offer, and added, “ which offer we accept, 
and now hand you two copies of conditions uf 
sale which w^e have sigiie<l ; we will tiiank you 
to sign same, and return one (»f the copies to 
us”: — Held, that this was uvit an umpudiffed 
acceptance, and did not make a contract, of 
which specific perforimaice could be enforced as 
against the purchasers. C'ros.dry v. Mai/ear k 
43 L. J., Ch. 879 ; L. R, 18 Eq. 'l8() ; 22 \V. r! 
387, 

Where the parties have come to a final agree- 
ment, and one of the terms is that such agree- 
ment shall be embodied in a formal contract, the 
agreement may be enforced, even though sncli 
formal contract has not been executed. Bo,s.s-}fer 
V. Miller, 48 L. J., Ch. 10 ; 3 App. Cas. 1124 : 39 

L. T. 173 ; 21) W. R. 865. 

^ An estate belonging to R. was offered for sale 
in lots subject to printed comlitions <jf sale one 
of which provided that the purchaser should be 
required to sign a contract embodying the con- 
ditions. ^ M. made a verbal offer for the purchase 
of certain lots in accordance with the conditions 
Ihe authorised agents of the vendors wrote to 
him recapitulating the terms of his offer, and 
accepting it on behalf of the proprietors, and 
adding that he had requested the solicitors ‘‘to 
forward to him the agreement for pinehase.” 

M. wrote back that, unless he was left free to 
build or not as he liked, the offer had better be 
reconsidered. The agent replied that the accept- 
ance was not conditional, and that he was at 
liberty to do as he thought best. M. afterwards 
refused to complete the purchase Held, that 
the letters amounted to a binding contract with- 
in the Statute of Frauds. Ib. 

By a written agreement the defeiulant agreetl 
with the plaintiff to take a lease of a house for 
a certain term at a certain rent, “subject to the 
preparation and approval of a formarcontract ” 
i8o other contract was ever entered into between 

parties :~Held, that there was no final agree- 
ment of which specific performance could be 
^ n defendant. v 

47 L. J., Ch. 139 ; 7 Ch. D. 29 ; 26 W. R. 

“to confirm” a previous verbal offer 
of 6 OOOZ. for property. B. accepted the offer in 
writing, coupled with the words, “I will send 
draft contract in due course Held, there was 

no contract contained in the w^^^^ IwJaf 

Aeath Oolhery Co. v. ^ur?ies^ 4~> I I r'U 
34 L. T. 231 ; 24 W. K. ' 

^ telegram from an inteu<ling pur- 
'I'® purchuse-mmmv of 

petKling, the vendor 
offer of 1,2001., sub- 
sXitnr^” agreement to be sent to your 

soiicitor. A draft contract of sale was 

but^owine to^^r? purchaser’s solicitor ; 

out, owing to differences as to the details such as 
the commencement of the title, registr™^? 
&.C., the treaty was broken off bylihe vendor 
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Held, that the vendor’s acceptance by telegram, 
being expressly made subject to a further agree- 
ment to be entered into tetween the parties, did 
not amount to a concluded contract, specific per- 
formance of which the intending purchaser 
was entitled to enforce. Brian v, Simlnwnyl 
L. R. Ir. 135. 

The plaintiff wishing to sell a medical prac- 
tice, witli tlie lease of the house where it was 
carried on, })laced it on the books of a medical 
agent. This led to negotiations with the defen- 
dant. The preiniiuus asked for the practice and 
for the lease were stated i!i a letter from the 
agent to the defendant, but no time for complet- 
ing the purchase was mentioned. The defen- 
<lant replied in a Udter to tlieagciit accepting the 
terms oifered, and adding that hesiiould be ready 
to pay tile tleposit -money “on receipt of cor- 
rectecl agreement," and at the same time he 
wrote to the })laintiif persona d also accepting 
the terms oifered, and adding, “1 shall trust to 
you to give me the best introduction you can 
during tlirec months and afterwards, if neces- 
sary." The plaintiff replietl, tluinkiiig the de- 
fendant for ticceding to his terms, and saying 
that “ it would be his aim as well as ins duty to 
give him an effectual inlianluction to his jiatients.” 
A formal agreement was drawn up, but never 
signed, and after some further correspondence 
the defendant refused to complete the purchase : 
— Held, that as the time for tiie ctmimencement 
of the purchase was left uncertain, and the 
stipulation as to the three months’ introduc- 
tion was not agreed to, and as the parties 
contemplated a formal agreement, there was 
no binding contract between the jiarties, and 
the action was dismisseil. Mm/ v. Tluymson, 
51 L. J., Ch. 917 ; 2(J Ch. D. 705 ; 47 L. T. 
295—— G. A. 

The plaintiff and defendant signed a written 
document whereby the defendant agreed to buy 
and the piaintilf agreed to sell an estate therein 
described at a specified price, ‘‘subject to a 
formal coirract being prepared and signed by 
both parties as approved by their solicitors.” 
A corrcspoiulciice ensued, in the course of which 
the defendant's solicitor statctl that the defen- 
dant was “quite firm in adhering to the agree- 
ment be entered into ” to give a certain sum per 
acre for the property, whieli amountetl to less 
than tile speeifietl price. A formal contract was 
prepared indraft, but was not, nor was anj' other 
formal contraor, signed bj" the parties or approved 
by their solicitors. In an action for specific per- 
formance of the agreement as motlificd by the 
correspondence : — Held, that there was no con- 
cludccl agreement between the parties wliich was 
capable of being specificially enforced, Winn v. 
Bull (supra) followed. Ilnwkmvoith v, Chajfay^ \ 
55 L. J., Ch. 335 ; 54 L. T. 72, 

An action was brought by vendors ■ for specific 
performance. The following telegram Tiad- been 
signed and sent by the purchaser’s solicitor to 
the vendor’s solicitor : — ‘‘ Mr. H. will purchase 
Stonyrood at the sum named to me as owing to 
the mortgagees. Will write to-night.” A tele- 
gram in reply was sent by the vendor's solicitor 
as follows: — Telegram with offer received, which 
I accept as solicitor to the second mortgagees.” 
The purchaser’s solicitor then wrote to the ven- 
"citor thus : — “I am in receipt of your 
accepting Mr. H.’s offer. If I recollect 
the amount was some 1,578Z. Send me 
ract, and I will get it signed.” It was 
lici 




his agent, duly authorised on his behalf to send 
the telegram. Beyond this there was no dis- 
tinct evidence of agency : — Held, that there was 
no sufficient note or memorandum in writing to 
satisfy s. 4 of the Btatute of Framls; that it 
could not be inferred that the purchaser’s solici- 
tor was his agent to write the letter ; but even 
if this could be inferrerl, the words “send me 
the contract,” &c., showed that it was not the 
intention of the parties that the letter should 
constitute a contract between them. Goodall v. 

52 Ij. T. 125. 

A- and B. agreed to take 0. into partnership at 
a future date, the agreement require<l by both 
sides to be di'awn up by solicitors. The parties 
had not considered, and could not afterwards 
agree iqjon, several terms of the intended partner- 
shij) ; — Held, that there was no concluded agree- 
ment bet vveeu the parties. Unuwry Best^ 1 
Cab. ck E. 291. 

In July, 1884, P,, who was entitled in fee to a 
beerhouse at B. as trustee, agreed to sell the 
same to the plaintiffs, but he declined to com- 
plete the }>urchase, and the plaintiffs threatened 
him with legal prooeedings. Subsequently fresh 
negotiations were entered into for the purchase 
of the pro[)erty, and on the 20th December P. 
authorised his solicitor to sell to the plaintiffs for 
1 on condition that they relinquished any 
right of action they might have against him. At 
that time 1,000Z. was the best price obtainable 
for the property. The plaintiffs’ solicitors were 
authorised to make a contract for the plaintiffs. 
On the 24th P.’s solicitor wrote to the plaintiffs’ 
solicitors, “ I now send yon for approval draft 
contract containing the terms on which P. is 
willing to sell this property to your clients. My 
client declines to 5>rodnce an earlier title than 
that stated as the commencement of the title in 
the draft contract.” The draft contract con- 
tained stipulations as to payment of price and 
commencement of title, but it contained no pro- 
vision as to the relinquishment of any right of 
action. The contract was shortly after re- 
turned by the plaintiffs’ solicitors approved. 
Upon P.s refusal to complete, the plaintiffs 
brought ail action against him for specific per- 
formance : — Held, that there was no concluded 
agreement between the parties. Held, also, that 
the draft contract was not in accordance with 
the authority given to P.’s solicitor. Whether 
an agieemcnt in accordance with such authority 
would have been a breach of trust, quaere. 
BtixheU V. Paeaak, 53 L. T. 830. 

The fact that a simpleacceptance of an offer con- 
tains a statement that the acceptor will instruct 
his solicitor to pre{)are the necessary documents- 
does not render the acceptance a conditional 
acceptance. Crosdey v. Mayaoch (L. R. 18 Eq. 
18u) approved. B(dt(m v. Lambert^ 58 L. J.^ 
Ch. 425 ; 41 Ch. D. 295 ; 60 L. T. 687 ; 37 W. R. 
434— C. A. 

A “ rough draft ” containing all the essential 
! terms of a contract, and signed by the party to be 
charged, is a sufficient acknowledgment within 
the Btatute of Frauds, and can be enforced 
against, such party, though a more formal docu- 
ment was intend^ by the parties to be pre- 
pared. Gray v. Smithy 59 L. J., Ch. 145 ; 43 
Oh. D. 208 ; 62 L. T. 335 ; 5$ W. R. 310—0. A. 

By a letter, dated the 17th April. 1893, and 
signed by the plaintiffs, they offered the defen- 
dants 145,0u0Z. for their business, including 
“ the freehold brewery and premises at Deptford, 

**' * " TUT Vli'TTTC'iar* 
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'enumerated in the list given to us, the hook- 
debts amounting to 5,000/. and the loan 7,800/., 
and ail consumable and rolling stock, fixed 
and loose plant, horses, drays, carts, and other 
effects now used in connection with the busi- 
ness.” The letter contained the following con- 


I addition a more formal document, it becomes a 
I question of intention merely whether they 
intend it as a memorial of the terms already 
agreed on, or as the instrument by which alone 
they meant to be bound. Ib, 


dition : — “ This offer is made subject to our 
approving a detailed contract to be entered into.” 
The letter also mentioned the date for comple 
tion, and referred to the payment of the pui chase 
money in cash and preference and debenture stock 
of a brewery company to be formed. The defen- 
dants accepted the terms contained in the letter 
by signing it. They also had the letter stamped 
as an agreement. Subsequently they refused to 
complete. I^o company was ever formed. An : 
action was brought by the plaintiffs for specific 
performance :--Held, that the above letter was 
not a binding contract between the parties, inas- 
much as not only was it expressed on the face of 
it to bo made subject to the parties “approving 
a detailed contract to be enteied into,” but also 
because it was evident that various important 
details were left to be discussed and agreed on- 
matters that could not be settled without a 
further document Held, therefoie, that specific 
performance could not he ordered. Paqe v 
JSforfolk, 70 L. T. 781—0. A. 

An offer to purchase land contained the words 
‘ and if my offer is accepted I will sign contract 
on the auction particulars.” The offer was 
accepted in writing “subject to contract as 
agreed,’ and a draft contiact was enclosed : — 
Held, that there was a concluded agreement, 
specific performance of which could bo enforced 
Ftlhy v.IfommU, 65 L. J., Oh. 852 ; ri896l 2 Oh 
7^7 ; 75 L. T. 270 ; 45 W. R. 232. 

And see Vendor and Purchaser. 


~ Waiver by V endor — Specific Performance, 1 

m wilting between the plaintiff 
and the defendant piovided that the former 
was willing to sell to the latter a leasehold 
house, ^ ‘subject to the preparation by my ’ (the 
plaintiff’s) “solicitor, and completion of a foimal 
contract” : — Held, that this condition pi evented 
the agreement from being final ; that it was not 
for the benefit of the plaintiff only, and, there- 
fore, could not be waived by him , and, conse- 
quently, that he could not enforce specific 
performance of the agreement. Jlaiohlnj v. 
utram ^1892] 3 Oh. 359) distinguished. 

I' Aowell, 64 L. J., Ch. 744 ; [18951 2Ch. 
744 J 13 R. / 12 j 73 L. T. 154 ; 44 VV. R. 43. 


j. Altering Draft lease.]— The defendant 

having propose i to take a lease of premises for 
the terra of seven years, a draft lease was pre- 
2 pared, to which the defendant matie some objec- 
[ tions. He ultimately took it away, to be settled 
„ by his solicitors. His solicitors returned i iu‘ draft 
, to the plaintiff’s solicitors, with the following 
[ letter: — “We have seen our client, and have 
j altered the draft lease in accordance with Ins in- 
^ structions. We trust there will be no impediment 
. to prevent an early completion, and shall be glad 
, to receive the draft as soon as yon can, that we 
, may engross the counterpart.” 'Fhe plamtiifs 
: solicitors replied, returning the draft ami engross- 
, ment of the lease and counterpart, stating that, 
accoiding to the practice, where thcie is no 
definition on the subject, the lessor’s solicitor 
invaiiably prepares both lease and coimterpait: 
— Held, that there was no e\idcnce of any 
contract binding the defendant to take the 
lease, ^ and no memorandum iff any contract 
sufficient for that purpose, within the 4tli section 
of the Statute of Frauds. Fonti r v. Ihwi{oi{I 
7 H. & N. 103 ; 30 L. J„ Ex. 396 ; 7 Jur. (x.s.) S! 

G. on 25th November signed a letter ad<lieNsed 
to B.’s agent, whereby G. agieed to Imv the 
lease of a house of B. for a ceitain price, tiie 
purchase to be completed before Ohristmas then 
next, and “a formal contract to be snmed” 
by G. “when prepared” by the solicitor of B., 
and ‘when appioved” by the solicitors of (4. 
A draft agreement prepared on behalf of B, wars 
materially altered by the solicitors of G„ and 
B. s solicitors declining to accejit such altera- 
tions, the bargain went off Held, that no 
action wras maintainable upon G.'s letter. Mart- 
leit V. Orveene, 30 L. T. 553. 


_ Questaon of Intention. ]_W. was owner 
of G., leased to M., under whom R. occupied itfw 
eome years. In 1849, R. applied to W. for a 
^ of G. to himself from 1852. when the 
one to M. would expii-e. VV. referred E 
agent, and between them there were 
5^®’^ l“‘l. oowf pondenoe, which resulted 
sp6Cifi.cation of terms, which were sent as 
solicitor to prepare a 
fK Both W. and C. denied that the one had 
received, authority to conclude 
some evidence on 
*^at the terms for ^ 

^ settled^o M 

?n.?graement:-Held. that there 
hading agreement. Jiidawav 
(S H. L. Gas. 2f8 ; 27 L J c7 it. 
4 Jnr. (^.s.) 173 ; 5 W. R. 8W. ’ ^ ’ 

*here“fe ‘“ws ofisvjhieh 

mre ts sulficieiiB endeuc^v tot Pdntempkteln, 


. Agreement for lease - Mere Proposal,]— 

A memorandum of an agieemcnt for a lease for 
twenty-one years was signed by the intemled 
lessee, but not by the lessor, and named lefeiees 
Ihe lessors agents prepared a diaft lease, ami 
wrote to the lessee, saying they i oped on a certain 
I day to have tlie agreement prepaie<l ami readyfor 
inspection ; to this the lessee lepbed by a letter 
making an appointment, and hoimig ail would 
arr.ingefh The lessee refused to 
complete , — Held, that theic W’as an acTeement 
sufficiently signed by the lessor, but tlini the 
agreement imported a proposal merely, and was 
agreement. Warner v. 
WdUngton, 3 Drew. .-523 ; 25 L. J„ Ch 062 ■ 2 
Jur. (N.S.) 433 ; 4 W. R. 531. ■ *5^ , 2 


— — Parol negotiations.] — Where, after a 
parol contract, before the parties separate one 
^ks that he may have a note of it, ami the 
other writes out a note or memorandum of it 
which purports to contain the contract and 
thriatt”*®’” aU the essential elements k it, 
the latter must be taken to contain the terms 
the contract, and the previous parol contract 

SSt 'f'J"* •5»4 
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WlietKer Etiuivaleat to New Term.] — 

When an oflcer in writing is accepted in writing, i 
the mere reference in the document accepting the i 
offer to the preparation of a more formal con- ^ 
tract does not amount to the introtluction of a ; 
new term. Botmewell v. 47 L. J., Gh. 

758 ; 8 Ch. D. 70 ; S8 L. T. 81 ; 26 W. K. 294— ; 
0. A. 

B. wrote to estate agents, in who'^e hands J. 
had placed a leasehold property for sale : — “ In 
reference to Mr. J.’s premises, I think 800Z. for 
the lease, fixtures, fittings, &c., is about what I 
should be willing to give. Possession to be given 
me within fourteen tlays from <late,” &c. The 
agents, having received authority from J, to 
accept the offer, replieil : — “ We are instructed to 
accept your offer of 8001. for these premises, and 
have asked Mr. J.'s solicitor to prepare con- 
tract” that the reference to the prepara- 

tion of a formal contract did not prevent the 
two letters from constituting a binding contract. 
Ih. 

An int'mation in the written acceptance of a 
tender that a contract will be afterwards pre- 
pared, does not prevent the parties from becom- 
ing bo an I to perform the terms in the tender 
and acceptance respectively mentioned, if the 
intention of the parties was thereby to enter 
into an agreement, and if the preparation of the 
contract was contemplated merely for the 
purpose of expressing the agreement already 
arrived at in formal language. Lewis v. By^ass^ 

3 Q. B. 1). 667 ; 37 L. T. 738 ; 26 W. K. 152— 
0. A. 

Details to be Embodied.] — A vendor and pur- 
chaser had agree 1 by parol upon the sale of a 
house at a specified price. The purchaser, by 
arrangement, wrote a letter to the vendor con- 
firming his offer, repeating the terms, and request- 
ing a reply. The vendor’s solicitor replied, 
stating that he was instructed to carry out the 
sale of the house according to the purchaser’s 
letter, but adding, ‘‘there are some details to be 
embodied in a contract of sale which I will 
prepare and forward for your approval and 
signature ” : — Held, that the latter words, as to 
details to be cnibtHiied, (piaiificd the other- 
wise unconditional acceptance of the offer in the 
purchaser's letter, and that there was not a 
sufficient memorandum in writing within the 
4th section of the Statute of Frauds, Ball v. 
Bridges, 30 L. T. 430 ; 22 W. B. 562. 

Signatures to be Affixed.] — It is a general 
principle that when parties enter into any agree- 
ment, and the understanding is, that it is to be 
reduced into writing, or if it is already in a 
written form, that it is to be signed before it is 
acted upon, or is to take effect, it is not binding 
upon them until it is so written or signed. Bogd 
T. Ifind, 25 L. J., Ex, 246. 

The defendants and T, were partners in a col- 
liery, and in October, 1835, the defemiant signed 
an agreement with the plaintiff, purporting to be 
made between the defendants and T. of the one 
part, and the plaintiff on the other part, by which 
they of the first part agreed to supply the pi lintiff 
with coals from the colliery for a term of three 
years, to commence on the 1st July, 1837 ; the 
instrument contained a stipulation, by the parties j 
of the first part, for a lease to the plaintiff of ^ 
$ wh^. At the date of the agreement* the^ 
acring under a mmilar qne, which 
^fire -cto fte Isb July, i837, -and wa^ 


executed by T. also, but T. never signed the 
agreement in (luestion, and on being asked to 
do so in July, 1837, refused. There was also 
evidence that the plaintiff had treated this 
agreement as not binding : — Htdd, in an action 
by the plaintiff against the defendants on the 
agreement, that it was a question for the jury, 
whether the parties intended the instrument to 
be binding onlv on the condition of T. signing 
It. Zateh V. WedlaJte, 3 l\ k D. 499 ; 11 A. & 
E. 959 ; 9 L, J., Q. B. 201. 

“Subject to Eiual Arrangements.’*] — In an 
action against a defendant for the breach of a 
contract to go as surgeon on board an Australian 
emigrant vessel, the letter, containing the terms 
proposed by the plaintiffs, required the defendant 
to remit them one-third of the passage-money. 
The defendant's acceptance of the proposal 
was in these words : — “ I will accept the ap- 
pointment of surgeon to your vessel, on the terma 
you propose ” ; and he added, “ I expect to be in 
London Saturday or Monday, when I will call on 
you, and make final arrangements ” : — Held, 
that the jury was warranted in finding that the 
contract was complete, so as to bind the defen- 
dant, though he did not remit the money 
required, or call to make final arrangements- 
Richards v, Ihujward, 2 Scott (n.r.) 670; 2: 
Man. k G. 574 ; 10 L. J., C. P. 108. 

Matter to be Arranged by Agent.] — ^The agenta 
of A., who had a lease of premises, No. 22, Bel- 
grave Road, to dispose of, wrote to B. as follows ; 
— “We have been requested by Mrs. B. to find 
her a lodging-house in this neighbourhood ; and 
we forward tor your approval particulars of two 
which we think most likely to suit.” Inclosed 
were particulars of two houses, one of which was 
No. 22, Belgrave Road, the terms for which were 
stated to be : — Premium, 250 guineas ; rent, SOL ; 
and certain fi.xtures and planned furniture to be 
taken at a valuation. B. replied as follows : — 
“I have decided on taking No. 22, Belgrave 
Road, and have spoken to my agent, Mr. C,, of, 
&c., who will arrange matters with you if you 
will put yourselves in communication with him- 
I leave town this afternoon ; so, if you have 
occasion to write to me, please address to Ciren- 
cester” : — Held, that these two letters did not 
constitute a complete agreement binding on the 
defendant. Stanley v. Bowdeswell, L. R. 10 0, 
P. 102 ; 23 W. R. 389. 

By Tender.]— The guardians of the poor of a. 
place, with a view to obtaining tenders for meat 
for the use of the workhouse, issued an adver- 
tisement, stating that they would receive tendera 
for the supply of the workhouse with meat for 
three months, from thirty to fifty stone, more or 
less, per week (describing the sort of meat) ; 
that sealed tenders were to be sent to. the clerk, 
of the guardians, and that all contractors would 
have to sign a written contract after the accept- 
ance of the tender. The defendant wrote to && 
guardians to say that he proposed to supply 
the workhouse with meat, according to adver- 
tisement, for the ensuing three months, at six- 
pence per pound. This tender was accepted, 

; and the defendant was informed that he was. 
i appointed butcher ; but, immediately afterwards, 

: he wrote to the guardians to say that he declined' 

i the appointment : — Held, that as a written con- 
tract was to he executed, the acceptance of the; 
tender did fidt form a contract, so as to* 
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render . the defendant liable for refusing to 
supply^ the workhouse with meat in accordance 
with his tender. Jungdnn-vpon-IMl ( Governors, 
V. Peta/i, 10 Ex. 611 ; 3 C. L.B. 196 : 24 L. 
J., Ex. 23. 

A proposal to receive tenders for certain things 
to be sold (specifying no limitation or qualifica- 
tion), and an acceptance (also specifying no limi- 
tation or qualification), is a contract for the 
whole. Thorn v. Pullic Worlis Commissioner s, 
32 Eeav. 490. 

The defendants advertised that offers would be 
received for old Portland stone of Westminster 
Bridge. The plaintiff made an offer for the stone 
of a particular quality, which was accepted 
Held, that tiiis was a contract for the purchase 
of all the stone of that quality. Jb, 

Qualification should he Clearly Stated.]— 
When a contract is composed of an offer by 
letter and an acceptance of the offer by letter, if 
the offer is clear and unambiguous, and the party 
who answers it wishes to add to it any condition 
or qualification, the onus rests upon him of stat- 
ing clearly and precisely what that condition 
or qualification is ; if the answer, though am- 
biguous, is capable of being construed as an 
acceptance, puie and simple, of the offer, the 
party maldng the offer is justified in acting 
upon it in that sense. JCnglish and ^Foreign 
Credit Co. v. jrdnhi, 40 L. J., Ex. 108 : L. K 5 
H.L.64. ' 

Conditional or Absolute Acceptance.] — A., the 
agent of an intending purchaser of leaseholds, 
wrote to B., the vendor’s agent, that he could 
give him 50Z. for the lease, plant, &c., if ac- 
cepted at once.” ^ B., in reply, asked A. to allow 
the offer to remain open for twenty-four hours 
in order that he might submit it to his employer. 
On the following day he wrote to A., “ I am di- 
rected to accept your offer of 50Z. for the lease, 
•&C. , . . I shall be here at 11 to 11.30 to-mor- 
row morning to sign contract.” A. did not reach 
B. s ofiice until twelve o’clock. B. had waited 
•for him until a quarter to twelve, and then sold 
the property to a third party Held, that the 
letters constituted a binding contract, and specific 
j^rformance was enforced against the vendor 
jBranson v. Stammers, 28 W. K. 180. 


<5. Inferred from Circumstances or Conduct. 

Circumstances.] — Whenever circumstances 
^nse in the ordinary business of life in which if 
two persons were ordinarily honest and careful 
the one of them would make a promise to the 
-other, It may properly be inferred that both of 

, them understood that such a promise was given 
^d accepted. Ford, Ex paHe, Chag,peU, %re 

^).^M E 

Wherever a relation exists between two parties 
which involves the performance of certain duties 


CONTEACT — Formation of. 


implied contract to pay the value of the goods. 
Hart V. Mills, 15 M. k W. S5, 87 : 15 L. J’ Ex 
200. ' 
The defendant ordered of the plaintiff a publi- 
cation, to be delivered in monthly parts. He 
received eight parts, and then refused to n‘ccive 
more. No action could be liroiight upon the 
original contract owing to the Statute {if Frauds, 
but it was held that there was a promise to pay 
for the parts received. Maror v, Pune, 3 Bing 
285, 288 ; 11 Moore, 2 ; 2 Car. c'c l\ 91. ^ 

When Insufiacient.]-— A., havinga horse to 

sell, agu’eed to let B. have him for thirty guineas, 
if he liked him, and that he should take him a 
month on trial : B. accordingly took him, and 
kqithim about a fortnight, and then told A. he 
liked the horse, but not the iirice, and A. {iesired 
him, if he did not like the price, to return the 
horse ; B., however, kept him ten da vs man\ and 
then returned him ; but A. refused to iv{‘eive 
him, and brought an action on the contract for 
thirty’ guineas, the price of the horse : — Held 
that he could not maintain such action. Ellis v! 
Mortimer, 1 Bos. A ?. (n.r.) 257. 

D. k Co. were manufacturers of light fabrics 
of which the patterns were supplieil bv their 
own artists. Every spring and autumn they 
introduced new patterns into the English market 
and after the season was over, they were in the 
habit of selling their surplus stock* at a greatly 
ieducc(l price, but always for the purpose of 
having it shipped to foreign countries, where its 
sale at the reduced price could not affect their 
home trade. G., plaintiffs’ agent, accortlingly 
sold some lots of such surplus stock to at 
Manchester, as he alleged, upon the express 
understanding and agreement that the goods 
were to be shipped by P. to the United States 
and the West Indies, and were not to be sohi in 
the home market. It appeared that P. 0 btaine{l 
a longer than the usual term of credit in the 
transaction, as i)laintiffs stated, at P s request 
on the ground that he could not sooner get the 
money from abroad in return for the goods, 
u} on a bill fors[)ecific performance, and praying 
tor an injunction to restrain P. frf>m selling the 
goods in England Held, that the cvkkmce of 
the contract was insufficient, ami that the proner 
remedy m such a case was at law. JJoUfus v 
Piohjord, 2 W. B. 204. 

Acting on Terms.] — Circumstances in the 
conduct of two parties may establish a bimling 
contract between them, although tiie agreement, 

foimally executed by either, lirogtlot v. Metro- 
•politan 2 App. Gas. 666. 

TArif" J^ental assent to the temis statetl in a 
proposed contract would not be liinding but 

amnHtii^”^ those terms, by sending co.ilsin the 
quantities and at the prices mentioneti in it 
^ounted to sufficient to show tlio adoption of 
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agreed that they would pay all moneys which 
then were or at any time should be due from E. 
&; Co. to the jtlainTitTs, not exceeding 35,000L, by 
instalments of a year, for five years, and 

two subseipient annual instalments of 10,000^,; 
and in consideration the plaintiffs agreed that 
they would not charge more than five per cent, 
interest to K. (S: ( 'o. : and when all debts of E. & 
Co., excel it lo,<;on/., should have been paid, 
wouhl grant them a full release. This agreement 
was signed hy the <lefen<iants, and handed by 
them to tile plaintiffs, who had pressed for it. 
The plaintiffs had acted upon, but never executed 
it : — Held, that the agreement was binding upon 
the defendants, notwiihstamling that it had not 
been executed by the plaintiffs. Liverpool 
Lorouqh MfVik v. Levies^ 4 H. & N, 139 : 28 
I.. J., Ex. 122. 

Differeinuis Iriving arisen between B., a share- 
holder, and the managing director of a registered 
company, am I the tUher directors, the board, at a 
duly const ituted meeting, came to the following 
resolution : — *' I’lie board is willing to accept Mr. 
B.’s resignation, aiiii to pay him the proportion of 
salary due, say in round numbers, 150^., and at 
the same time the members of the .board will 
jointly relieve him of his shares, and guarantee 
him against all calls t hereon. The directors, being 
desirous that tliis matter should be definitely 
settletl. re-llm•^^ that Mr. B.will reply to the offer 
now made to him by the next board day, the 4th 
of September : unlc'is the terms of agreement pro- 
posed are accepted by that date, the directors are 
to be no loiigi.T bound by them. (Signed) T. A., 
Chairman.'' H. replietl within the time men- 
tioned : — “1 ae'*ej}t your offer. It may be arranged 
as speedily as you can wish, and, in fact, I accept 
the offer as one to be at once carried out, and on 
receiving the guarantee as to the shares, in which 
I presume yotir chiirnrin, Mr. C,, concurs, and 
advice that the^um fixed is paid in to my account 
at L., my risignatiuu shall be at once forwarded.” 
At a meetiiiu’ of the directors, the board, by a 
minute, accepted li.'s resignation, and requested 
the secret ary t«* txet the guarantee prepared by the 
solicitors, and ti> take other steps to carry out 
the negotiation ; — Hehl,that the resolutions and 
letters <• msiituted a complete agreement, and 
bound the director.s imlividually who were present 
when the otTiu* was made; and. that B. having 
resigned, and been compelled to pay calls on his 
shares, might maintain an action against the 
directors for not indemnifying him, aithough no 
guarantee was tendereii for execution. Barker 
y. Allan, o H. N. 81 ; 29 L. J., Ex. lOU ; (J Jur. 
(H.S.) 23 ; 1 L. T. 187 ; 8 W. ii. 127. 

Draft Agreement * * Approved.’ ’ — The word 

^‘approveil,” written by otie of the parties at the 
end of a draft agreement, must be taken as an 
approval of the substance of the draft, ami not, 
as in the case of a conveyancer's or solicitor's 
draft, an approval of the mere form. Broaden 


name, B.’s agent sent back the paper to the 
agent of the company, who put it in his desk, 
and nothing farther was done in the way of 
a formal execution of it. Both parties for some 
time acted in accordance with the arrange- 
ments mentioned in the paper. Goals were 


been a clear breach of it, B. must be held liable 
upon it. Ih. 

B, was the chief partner in a partnership of 
three persons. The word approved,” written by 
him and signed with his name, was treated as an 
assent binding on all the partners (whose names 
were mentioned in the paper), although the usual 
form of signature of the partnership was that of 
“ B. & Sons.” 

Signing “ Turn-Paper.”]— Defendants having 
purchased a cargo of coals on board a ship lying 
in the port of London, signed, in conjunction 
with the factor who sold the coals, ami in the 
usual coarse, a turn-paper, addressed to the ship- 
meter, wdio was thereby directel to unload after 
a certain rate per working day, at a certain dock ; 
and on the following day the captain, having 
arrived at the dock, gave notice to the dockmaster 
that he was ready for unloading. In consequence, 
however, of there being already several vessels at 
the dock entitled to precedence, the unloading of 
the ship was delayed : — Held, in an action for 
demurrage by the shipowner, that the turn- 
paper, in the absence of any evidence of custom, 
did not constitute a contract, nor was it evidence 
of one, as between the plaintiffs and the defen- 
dants, that the unloading should commence 
imme<iiately upon the arrival of the ship at the 
appointed place. Shadforth v. Corq, 32 L. J., 
Q, B. 78; 9 Jur. (n.s.) 910. Affirmed, 32 
L. J., Q. B. 379 ; 8 L. T. 736 ; 10 W. E. 919 
—Ex. Oh. 


d. Unaccepted Proposals, 

To Pay Salary,] — A., the manager of a theatre, 
by letter, proposes to B., an actor, an engage- 
ment at 21, per week, determinable by a month’s 
notice. B. performs under this proposal. l!?otice 
is given by letter to B. to determine the em- 
ployment, unless B. will consent to a reduction 
of salary. In a third letter, A. writes : — “ I have 
received your letter, and upon reconsideration 
will give you the same terms, 21,, for the summer 
season ” : — Held, that the first and third letters 
contained merely proposals, and that as no 
agreement was constituted between the parties, 
until those proposals had been expressly accepted 
or tacitly acquiesced in by B., the correspond- 
ence was admissible in evidence without an 
agreement stamp. Hudepeth v. Tarmld, 9 
C. B. 625 ; 19 L. J„ 0. P. 321 ; 14 Jur. 578. 

To Pay lieht of Third Party,]— A declaration 
stating that J. being indebted to the plaintiff in 
a certain som, the defendant, by his agent, 


B. had for some years supplied a railway com- 
pany with coals. At last it was suggested by 
B. that a contract shouhl be entered into between 
them. After their agents had met together 
the terms of agreement were drawn up by the 
agent of the company and sent to B. B. filled 
up certain parts of it which had been left in 
blank, and introduced the name of the gentle- 
man who was to act as arbitrator in case of 
differences between the partis, wrote “ approved” 
at the end of the paper, and signed his own 
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prejudice to' any proceedings you may think 
proper to take, Mr. A. (the defendant) offers to 
^ pay a composition of 7s. in the pound on your 
account against his nephew, on your giving 
proper indemnification to both. In the event 
of your accepting the offer I will thank you to 
forward me the particulars of your account, in 
order that the same may be properly examined ” ; 
and that the plaintiff accepted the offer, and 
thereupon forwarded the particulars of his 
account ; and although he has always been 
ready and willing and offered to give a proper 
indemnification, yet the defendant has not paid 
the composition is bad, as not showing any 
binding contiact, but a mere offer to pay. Cope 
V. AlUfiso7^ 8 Ex. 185 ; 22 L. J., Ex. 37. 

E., a nephew of defendant, being indebted to 
plaintiff, defendant wrote a series of letters to 
plaintiff, on which plaintiff relied to prove the 
guarantee on which the action was brought. 
In the first, on 8th November, 1861, he wrote, 

“ I have no doubt I can send R. money to pay 
on Tuesday next, November 12th ; just give him 
time, and I will see you don’t lose a shilling by 
him.” On 6th December he wrote, saying, “J 
really don’t Imow what to do for the best, but 
something shall be done, so that you shall have 
your money ; I hope I shall be able to get some 
in, and discharge your bill as soon as possible ; 
you shall hear from me this day week without 
fail. I have been disappointed, but you shall be 
paid.” And on 8th February, 1862, he wrote, 

“ I received a letter from your solicitor request- 
ing payment of %U. You are aware that this is 
all loss to me. I am sorry to say I am still 
liable to other claims upon me ; under these 
circumstances 1 hope you will be as favourable 
as you can. I think if I make an effort to pay 
15?, to you for my release from this transaction, 

I wiEsdo so at once, as you will then have R 
to sue for the balance” .-—Held, that the above 
letters were mere unaccepted proposals, and did 
not constitute a sufficient promise bindine 
within the terms of the Statute of Frauds 
Newport v. Splcey, 7 L. T. 328. 

Per Channell, B.: — When a guarantee is given 
for the debt of another, it is accepted by the 
party to whom it is given, the consideration for 
It being an agreement by him to forbear pav- 
ment for the required time; but there was 
nothing of that sort here. 2 b. 
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for use on the 2nd of April. In October she 
was totally lost : — Held, that the fact of the 
vessel having been aground was mateiial to the 
risk, and that its non-communication to the 
defendant avoided the policy, and that the 
defendant’s letter of the 22n(l of January did 
not in law or fact create a fresh contract of 
assurance from the time the repaiisw'cre effected, 
for, at the utmost, the letter was a mere un- 
accepted proposal. lOmell v. Thornton, i> H, & 
N. 140 ; 30 li. J., Ex. 69 ; 6 Jur. (K.H.) 1080 • 
8 W. R. 615~Ex, Ch. v. i oo , 

2. Statute op FEAros. 

Se^ Sale of Goods Act, 1893 (56 & 57 Vict. 

a. Generally. 

Trtility.]~Lord Nottingham’s opinion «that 
the Statute of Frauds is so wise and beneficial to 
the public, that it deserved a subsidy,” atlopted 
Fojpham v. Ui/re, Lofft, 786. 

, — A demurrer to a bill ex- 

hibited subsequently to the Statute of Frauds^ 
tor the performance of a parol agreement prior 
overruled, the statute not being retrospective 
Statutes restrictive of the common law receive 
a restrictive construction. The Statute of 
Frauds originated with Lord Nottingham. 

V. 3 Swanst. 664. 


To Insure^After Avoided Agreement.!— The 

through J., his insurance broker, 
effected an insurance on the ship B., then on her 
voyage from Newcastle to Genoa, from the 21st 
opanuary, 1857, to the 20th of January, 1858 • 

rtf fSrt^rr by the defendant on 

the pa of January for 3,000i. On the 15th 
ae plaintiff received a letter from the captein 
infoming him that the vessel had been on shore 
Sp^ on ae 2nd of January, 
salted sprung a leak, and was forced to go 

sent the 

J., but he did not inform ae defendant 
I W^Mw^stanoe, and he first heard of it on 
»^ml froni m entry m the Casualty Book 
at Poyds, made that day from particulars 
supphed tiy the plaintiff. The defendant imme- 
^ately wrote the following letter to J. — “ Under 
^(hng that the ^met B. had been on shore 

at commences 3 

ae has been surveyed and repaired ” J 

ftheliS coZJ^te n , 

to me plaintiff. The ship was an!d it 


Boes not invalidate Contract.]— A contract 
which is not enforceable by reason of the pro- 
visions of the Statute of Frauds, s. 4, neverthe- 
less IS an existing contract and is not void 
altogether, and a fresh contract cannot be; 
implied from acts done in pursuance of it 
V. JRos.Uer, 48 L. J., Ex. 362 ; 11 
Q. B. D. 123 ; 40 L. T. 240 ; 27 W. R. 482— 
U. A. 

The contract mentioned in s. 4 of the 
Statute of Frauds is not absolutely void if 
not m writing, as required by the statute, tiiat 
section relating to the mode of procedure, and 
not to the contract itself. Conseiniently such 
parol contract, though made in a foreign country 
where it is good and capable of being enforced 
cannot be raed on in this country. Zt nmx f 

Brow>i, 12 C. B. 801 ; 22 L. J., C. P. 1 ■ 1^^ J* 
1021 ; 1 W. R. 22. , v. x . i , lo jur. 


Defence of.]— A defence founded on the 
btatute of Frauds cannot now' be raised bv 
demurrer. Catling v. Kina, 46 L J (’h . 

IJ- O- fO-fL. T. 5l6?25W:B.’‘6f^ 
443^* 38 L. T. 

The statute if relied on must be pleaded. 
Towle V. To^kam, 37 L. T. 308, ^ 

b. Sufficiency of Note or Hemorandum, 

i. Generally, 

Substantial Compliance Sufficient.!— The sub- 
brands bein^complSl 
With in the material parts, the forms have never 
agreement has beea 
aU 6^3.*° “ Wdford V. JSmdi^ 

draft” containing afl th^ 
terms of a contract, and signld by the^to 
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be charged, is a sufficient- acknowledgment with- 
in the Statute of FraiuK, and can be enforced 
against such party, though a more formal docu- 
ment was intended to be drawn up. Gmif v. 

od L. J., Ch. 145 ; 43 Vli, B. 208 ; 62 L. 
T. 335 ; 38 W. B. 310—0. A. 

Sealing tTnEecessary.]-— Sealing not necessary 
to bring an^ agreement^ out of the Statute of 
Frauds. Wheeler v. XeioNoi, lh*e. Ch. 16. 

When made.] — A memorandum m writing 
of a contract, io satisfy the Statute of Bh'auds, 
must have been made before action brought 
BtU V, Bament^ 3 M. »k: W. 36 ; 11 L. J., Ex. 
^ 1 . 

A note or memorandum of a contract for the 
pimposesof s. 17 of the Statut(M>f Frauds must, 
m order to be avaiiabit* in an action on the con- 
tract hav(* been in (‘xisteiH*e when the action 
was commenced. LreaH v. UhroK, .IS t J 
Q. 0. KM ; 22 K. I). 3.57 ; 37 W. ll, 370— 
e. A. 

A note or meimvrandum in wnting, made sub- 
serpiently to, but evidenmng a previous parol 
contract, is sufficient, within 4. Bru Ifirl \. 

8 Ir. C. L. R. 468. 

Must he of Complete Agreement.!— The 

memorandum or note of an agn‘ement required 
by s. 4 of the Statute oi Frauds mu^t bi‘ a 
memorandum of an agreement ctmiplete at the 
time the memorandum i^ matle. Hue hi v. 
A^preij, 4i> L. J., Ch. 216 ; 13 Ch. 1). 8.55 : 2s 
W. B.'347, 

A letter from an alleged purcluser inclosing 
and referring to a ilraft conveyance m which it 
was recited that he had agreed to purchase 
land:— Held, not to be a memorandum of a com- 
pleted agreement, Ih, 

Ami ^ee wupra, 1 b. 


ii. Xame^ or De,\erlj)tioH of Partieii. 

Vendor.]— In «>ider to satisfy the retpurements 
of the Sttitute of FraiuF, the not(‘ or memoran- 
dum of an agicement fortlu'^ale of real estate 
must contain either tluMiame^ oi the contracting 
parties or such a description of them that there 
cannot be any fair dispute as to their identity. 
Potter V. IJuifiehl, 13 E. J., CIi. 472 , i., H. 18 Eq. 
4 ; 22 W. R. 585. 

Whenj a memorandum of agreement di<l not 
contain the name of the vemior, but his name 
was referreii to in a subsequent letter written 
by the purchaser :—Heh I, that this was a suffi- 
cient retereiiee within tlie Statute of Framls. 
W&rmr v, WilUugtonf-l Drew'. 523 ; 25 L. J., 
Ch. 662 ; 2 Jur. (N.S.) 133 ; 4 W. E. 531. 

During parol negotiations for the purchase of 
an (»tale, the vendor wrote to the purehaseFs 
solicitor, proposing that the solicitor’s client 
should advance a sum to pay oi! a mortgage 
on the property. After further parol negotia- 
tions as to the terms, they were agreeti upon 
by parol, and the vendor signed and haiuled 
to the purchaser a written statement of the par- 
ticulars of the property and of the price. On 
the foRowing day he signal anil aildressed to 
the purchaser a letter containing the following 
pamagffi : I am about to relet the land at ?. 
for another year, ooncluding you wiR agree to it. 

^ q * wfE be and the 

ypiilie** 5---dSeId^ that the signed 


statement of pai'ticulars was not a sufficient 
memorandum in writing, the purchaser’s name 
not being mentioned in it, and that the defect 
was not supplied by the correspondence. Skelton 
V. Cole, 1 De Cx. k J. 587. 

On the sale of real estate by auction the par- 
ticulars stated that the property was put up for 
sale by “ the proprietor.” Ko further description 
of the vendor was given in the particulars or 
conditions. The auctioneer signeil a memoran- 
dum in his own name, by wdiich he agreed “ that 
the vendor on his part should in all respects ful- 
fil the conditions of sale mentioned in the par- 
ticulais.” On a bill for specific performance by 
the purchaser lick I, that on the particulars 
and memorandum there was a sufficient descrip- 
tion of the vendor within s. 4 of the Statute of 
Fiamls, Sule v. Lambert^ 13 L. J., Ch. 470 : 
h. R. 18 Eq. 1 ; 22 W, B. 47. 

An agreement for the sale of real estate did 
not tliselo^e th * name of the vendors, but it ap- 
pend I therefrom that the vendor-, were a com - 
[ fiany m po^-^ession of the property offiered tor 
j sale, and that they had carried on operations 
thereon : — Held, that the vendors wmre sufii 
'eientlv describwl to satisfy the Statute of 
Fiamls. thinmutrs v. *ieoft, 44 L. J., Ch. 563 ; 
L. B. 20 Eq. 11 ; 32 L. T. 420 ; 23 \V. B. 498, 

A contract for the sale of land in which the 
vendor is not named, but is stated to be “a 
trustee selling under a trubt for sale,” is sufficient 
within the Statute of Frauds. Catling v. Kimn 
46 L. J., Ch. 384 ; 5 Ch. D. <560 ; 36 L. T. 52(5 ; 
25 W, B. 550— C. A. 

If, in a contract for sale, the vendor is de-^ 
scribed simply as “proprietor,'” “owner,” “inoxt- 
gagee,” or the like, the description is sufficient 
to satisfy the requirements of the Statute of 
Frauds ; but not so if he is described as “vendor,” 

1 or “ client,” or “ friend” of a named agent, or as 
I “solicitor to the vendor,” even where the solicitor 
is himself the vendor and is describe I in the 
contract as “A. B., solicitor to the vendor.” 
Jarrett v. Hunttr, 56 L. J., Ch. Ill ; 34 Ch. D. 
182 ; 55 L. T. 727 : 35 W. B. 132 ; 51 J. F. 
i 165. 

, Semble, a mere reference in a condition of 
sale to a conveyance or other document of title 
1 elating to the property, the name or description 
I of the vendor not being stated in the condition, 

I IS not sufficient to import its contents into the 
contract so as to satisty the requirements of the 
Statute of Frauds, even if such conveyance or 
other document, does show who is the vendor. 
A c mtract, which under the Statute of Frauds 
is iiivalul through not naming or sufficiently 
describing the vendor, is not rendered valid by 
the fact that the purchaser knew', at the time he 
enteied into the contract, who the vendor was. 
Ih, 

I’he memorandum which was at the foot of the 
particulars and conditions stated that V. & Son 
were agents for the “ vendor,” who was tecribed 
i as “ vendor ” throughout the conditions. The 
particulars stated tuat the sale was by direction 
of the “ owner.” The eighth condition, by mis- 
take, stated that the vendor was a trustee for 
sale : — Held, that although the word “ owner ” 
was by itself a sufficient description of the 
vendor, the subsequent mistake was fatal, and 
the vendor was not sufficiently d^ignated. 
Butcher v, Brnh^ 61 L. T. 72, 

A purchaser undertook, in writing, to buy land 
at a oerMn price, and to complete within a 
certain ; but the vendor was not named in 
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the wilting, although there was a reference to a intended it to be handcil over by T. and 0. as a 
certain firm by name as the vendor’s agents, and guarantee to J,, who was then neg >tiating vdth 
a piovision that “ the landlord ” should be con- T. and 0. to erect for them the building referred 
sidered as an outgoing tenant. Subsequently, to. T. and 0., however, having agreed with the 
the purchaser wrote a letter to the vendor’s plaintiff, instead of J., that the plaintiff should 
agents with reference to the payment of the erect the building, delivered the (locument to the 
purchase-money and the execution by “ Mr. C. plaintiff, without the defendant’s kno\N ledge or 
. . . of “ the deeds ” : — Held, that there authority. The defendant afterwards heard of 
was no sufficient identification of the vendoi in and ratified this deliveiy. The plaintiff, having 
writing in the original document, and the subse- erected the building, sued the defendant on the 
quent letter did not so clearly lefer to the document, as a guarantee : — H(dd, that the 
original document as to supply the deficiency document waxs not a sufficient written agree- 
and satisfy the requirements of the Statute of ment, or note or memorandum thereof, by the 
Frauds (29 Car. 2, c. 3). Coombs v. \rilJies, 61 defendant, to answ^er tor the debt or default of 
L. J., Ch. 42 ; [1891] 3 Ch. 77 ; 65 L. T. 56 ; 40 T. and 0. ; inasmuch as the name of the peison 
W. B. 77. for whom the document was intemled did not 

Where a written offer to purchase land is made in any way appear upon the face of it, so that 
to an agent whose name, but not that of his it did not contain the names of Ixith the partic's 
principal, appears in the offer, and the agent to the co itiact. Uliriainsv. Lak(\2 El k EL 
accepts on behalf of his principal, naming him, 349 : 29 L. J.. Q. B. 1 ; 6 Jur. (n.s.) 45 ; 1 L. T. 
it is sufficiently shown in waiting wffio the con- 56 ; 8 W. 11. 41. 
tracting parties are to satisfy the requirements 

111. 

45 W. 11. 232. Admission of Parol Evidence.]— A vendor of 


45 W. 11. 232. Admission of Parol Evidence.]— A vendor of 

leasehold premises wa*ote a letter to her solicitor 
Mortgagee— Solicitors to “Proposing Lender.”] stating: “I have closed with Mr. W. for this 
— Upon a contract for a mortgage ot land, the place” : — Held, a sufficient memorandum in 
solicitor for the intending mortgagor wrote a waiting within the Statute of Frauds, and that 
letter in which he said that he had called on parol evidence was admissible to show what 


“the solicitors to the pioposing lender, and had “this place” was. 
arranged the proposed loan” : — Held, not to be Eq. 131. 
a sufficient description of the intended mort- 
gagee to satisfy s. 4 of the Statute of Frauds. Parcels— Extrii 
Fatile v. Anstrutlier^ 4 R. 470 ; 69 L. T. 174 ; agreement to set 
41 W. R. 625 — C. A. acres of land at 1 


Waldron v. Jacob, Ir. R. 5 


Parcels— Extrinsic Evidence.] — A waitten 
agreement to sell and pui chase “twenty-four 
acres of land at T.” must be taken to refer to 
land belonging to the vendor, and is a sufficient 


^ Lessor — “ Sir.”] — The defendant wrote and description within the Statute of Frauds to make 
signed a letter beginning with the w’ord “ Sii,” extrinsic evidence admissible for the purpose of 
and offering to take the lease of a theatie for identifying the land. Jdant\. Fovrne^ 66 L. J., 
a fixed term at a fixed rent. This letter w^as Ch. 643; [1897] 2 Ch. 281 : 76 L. T. 820: 4i> 
delivered to W., for delivery to the lessor. W. W. R. 59 — C. A. 


delivered it, and as lessor’s agent wrote and sent 
to the defendant a letter containing an accept- 


Connecting Documents.]— H. agreed to sell to 0. 


ance of the offer by the owmer : but this letter a freehold estate for 2,375/., and signed a memo- 
was not signed by the defendant nor referred to randum which contained all the essentials of 
in any subsequent writing of his. The lessor the contract except that it omitted to mention or 
brought an action for specific peiformance : — refer to the property agreed to be sold. Two 
Held, that the lessor being only described as days afterwards 0.. pursuant to the contract, 
‘sir” in any writing signed by the defendant, sent H. a cheque of 375/. as a deposit and in 
there was no binding contract under the Statute part payment of the 2,375/., and H. replied by 
of Frauds, and the action was dismissed wdth letter : “ I beg to acknowdedge receipt of cheque, 
V. Jordan, 46 L. J., Ch. 681; value 375/., on account of the purchabo money 
6 (m. D, 517 ; 26 W. R. 230; and see Bonnison for the F. estate” : — Held, that parol evklence 
V. Feojple s Caf6 Co., post, col. 40. was admissible to explain the circumstances 

. „ under which the letter was written, and that, 

me Tenant —Inference.] —By a memo- as such evidence connected the letter am! 
randum of agreement the plaintiff agreed to let the memorandum, the two documents read 
a certain brickfield for five years, “the tenant” together constituted a sufficient memorandum 
to pay a certain rent and royalty. Only the within the Statute of Frauds. Oliver v. Hunt im, 
of the plaintiff appeared in the body of 59 L. J., Ch. 255 ; 44 Oh. B. 205 ; 62 L. T, 108 : 
TO agreement, but it was signed by the defen- 38 W. R. 618. 

wnt and plaintiff Held, that it could not he The plaintiff claimed specific performance of 
rewonaoly nateirea that the defendant signed a contract to purchase a house and premises sold 
J? capacity than that by auction. After the sale the auctioneer signed 

^ j ^ regarded the the following memorandum at the foot of the 
i agreem^t was valid, conditions: “The property duly sold to A. 

^ W fly, Mmn, 61 L. T. 18—0. A. Shardlow, butcher, Pinxton, and deposit paid at 

^ ^ .r . , , „ close of sale,” and he also signed this receipt: 

Guar^tee Intended-]— A “Pinxton, March 29th, 1880. Received or A. 


V Gnar^tee Intended-]— A “ Pinxton, March 29th, 1880. Received or A. 

f / ^ T.and 0. Shardlow the sum of 211, as deposit on property 
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peity sold, but posters had been put up describ- 
ing the property to be sohl on the 29th of 
Maich at the v^un Inii Held, that the woid 
‘‘purchased” was enough to connect the receipt 
with the conditions of sale, though not with the 
poster. That the descrijition in the receipt and 
conditions was sufficient to satisfy the Statute of 
If rands. Sluo'dlow v. Coft^^rcU^ ol L. J., Ch. 
353 ; 20 Ch. B. 90 ; 4:> h. T. 572 ; 30 W. H. 1 13 
—0. A. 

land indefinite— Land belonging to Another 
. — Agency.] — proposal had been made that the 
; two plaiiititfs should buy a triangular field of 

' about three acres, ami that the detemluit should 

buy half an acre of if from them. One of tlie 
' plaintiffs and the defendant met on the field; 

* the defendant wished to have a piece m one of 

! the angles, and the plaintiff stepped so as to 

mark out where a base line would cut off li.df an 
I acre. Some days afterwards the same plaint ili 

^ wrote to the defendant asking her to let them 

^5 have a letter agieeing to purcliase the halt acre 

J she had selected for 350/. She wrote back, not 

' expressly refernng to the other letter, that she 

‘ was willing to take half an acre of the land as 

J. agreed U}K)n for 350/. The plaintiffs did not 

obtain a contract with the owner ot the laud for 
^ the purchase until the 4th of Kovember, which 

was three months afrerw arils. On the Kith of 
November the defendant threateiiei I to withilraw, 

^ and on the 20th of November her solicitors wiote 

I that she did withdraw fioiii the contract : — 

I Held, that the small element of uncerrainty in 

1 the measuiemcnt of the laiul might be disre- 

? garded, and that the paitms must be considered 

! as having (.letermuied the exact piece of land to 

j be taken ; tliat the second letter contained a 

I sufficient reference to the first ; and that the two 

I letters formed a valid contract witlnn the Statute 

I of Bhauds, and that, tliouLdi the two plaintiff's 

I weie the purchasers of the land, and the letters 

j forming the contract passed between the defen- 

! dant and one only of the plaintiffs lie must 

[ under the circumstances be consideietl as agent 

I for the other as well, 5//.on/ v. .Ifi L. J., 

Ch. 855 ; 34 Ch. 1). 539 ; 53 L. T. 192 ; 35 W. R. 
I 405 ; 51 ,J. J’. 452. 

I iv. T/mr. 

! 

lot Commencement of Term.]— An executory 
J agreement for a lejxse dc^es not sal isfy i he Statute 

' of Frauds unless it can be collected from it on 

what {.lay the term is to begin, and there is no 
inference that the term is to comnumce f lom the 
date of the agreement in the absence of language 
pointing to that conclusion. Jaqim v. Millar 
(6 Ch. 1). 153) overrulel. MurnkaU v. Brnklqe, 
I 61 L. J., Oh. 329 ; 19 Ch. D. 233 ; 45 L. T. 599 ; 

30 W, R. 93 ; 46 J. P. 279— C. A. See also 3Uu 
' Thom^mt 20 Oh. 1). 705. 

j The plaintiff offered to take a lease of furnaces 

I from the defendant, conditionally upon his being 
I able to make arrangements with other persons 
as to ore. A loosely-^rawn memorandum was 
shortly afterwards signed by the parties, sub- 
stituting certain other rents for the rente men- 
#oned in the letter, which in other respects was 
,to form the basis of the agreement. The de- 
fen^pt,^ nni^gtending that the lease was to 
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ditional on his making those arrangements. 
Ultimately the paities differed as to the cove- 
nants to be insertctlin the lease, and the plaintiff 
commenced his action for specific performance — 
Held, that although where an agi cement is cleai 
the court must act upon its own view of the 
construction without regard to the view entor- 
taine<l by the partic'-, yet \\lieic a party has 
throughout insisted on one construction of an 
obscure agreement he cannot get specific per- 
formance on the footing of the opposite con- 
struction. Ih. 

A paper in thes'^ terms, “ I agree to let the 
premises in G. L., containing three stables, &;c., 
for the same rent, and subject to the same 
conditions that I h fitl them myself,” even though 
ratified by the pro)>osed lessee, as it docs not 
state the duration of the term, does no** contain 
enough to constitute a memoraiKlum within the 
Statute of Frauds. Fihmaanee v. Baylet^^ 9 
H. L. Cas. 7fi. ; 6 Jur. (n.b.) 1215 : 3 L. T. 69 ; 8 
W. R. 750. 

A lessee, D., wrote to his landlord’s agents, 
asking for an extension of his teau for twenty- 
one years from the termination of his present 
lease, and offering a }>remium. The landloni 
wrote to his agents declining D.’s offer, but 
aiUling, '‘As the lease will not run out for the 
next tw{) years, I think theie is plenty of time to 
think over the matter. Howevei’, il Mr. I), is 
very urgent, I will consent to grant him a lease 
fur tweiity-ono yeais at 50/. a year, and a pre- 
mium of 1007.” The latter part of the letter 
was communicated to !>., w’ho accepted the 
offer : — Held, that D. \vas entitled to a lease for 
twenty-one years at a rent of 50/. a year, and a 
premium of 1007., commencing fiom the expira- 
tion of his existing lease. Wood v. Atjlwai'd, 58 
L. T. 362—0. A. 

An agreement in wi iting between A. and B., 
tint on paying 20/. R. was to get possession of a 
farm of land, and also a lease for twenty-one 
years, at tlie yearlj^ lent of 10/. a year ; and that 

B. , tm giving up posbes^iou at the end of twenty- 
one years, having done no injury, was to get his 
money returned : — Held, to constitute a valid 
agreement for an executory demise for twenty- 
one years from the date of the payment of the 
2il/, Er.skino v. Aruudrong, 20 K R. Ir. 296 — 

C. A. 

Where an agreement in writing for a lease for 
a term of years did not expressly state the date 
at which the term was to commence, but con- 
tains 1 % reference to circumstances from which 
vSueh tlate could be cleai ly ascertained : — Held, 
sufficient to satisfy the Statute of BYauds, and 
specific performance of the agreement was 
decreetl. Phdufi v. Tedradle. 15 L. R. Ir. 
139. 

The plaintiff made a proposal in writing to the 
defomlant as follow.s: — ^Junc 7th, 1886, to imt 
same (i-c. licensed house), with fixtures, &c., at 
2/. 10.V, a week. This tenancy to be for two 
yearn certain. The plaintiff to have the option 
of purchase at any time within that term, at a 
sum of 1,2007. to give solvent security in the 
sum of 5007. for the preservation of the retail 
licence attached to said premises, and for pay- 
ment of above weekly rent. The ^efwdtefc 
accepted the above proposal in the fioRewing 
terms : — “ I accept the within propoia]^ jiTOvided 
Mr. M. 0. is the security.” An action beirig 
broi^ht by the plaintiff to recover 
of %e premise Mn 

", B 2 
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ready and willing to become secmity, as the 
defendant was aware, and that the plaintiff went 
into possession of the premises under tlie projiosal 
and continued therein until the defendant ]*e- 
sumed possession. The defendant pleaded (inter 
alia) the Statute of Frauds : — Held, that the pro 
posal and acceptance did not satisfy the require 
merits of the statute, as no date wa.s fixed ex- 
pressly or by reference from which the term was 
to run ; also that the acceptance was condi- 
tional, and that as peiformance of the condition 
was not averred, the documents could neither 
constitute a present demise nor a comiilete 
agreement, entitling the plaintiff to specific per- 
formance. White V. McMahon, 18 L. LI. Ir. 
4G0. 

An agreement for a lease of a public-house, 
dated 1st April, provided foi a term of three 
years with an option to renew- for another seven 
years, and for possession to be giten “ within one 
month from this date” :~^Held, that the com- 
mencement of the term could be collected from 
the agreement as a whole, and that the day 
possession was given— a fact on which evidence 
was admitted— was the date from which the 
lease wns to commence, and consequentlv that 
there was a valid contract. Marshall v. Ber- 
rtdge (19 Ch. D. 233) discussed and applied. 
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name of the vendor had not been (h'sclo^cd or a 
sufficient description given so as to sati fytlic 
Statute of Frauds ; and. secondly, because the 
letters mentioned only what was the propeity to 
be purchased and the price to be given forit,*but 
left the other necessary terms of the agreement, 
such as the time when possession was to be given* 
to be settled by a formal contract to be prepared 
by a solicitor in the ordinary w-av. Bon/umn v 
PeogiWH Cafe Co., 45 L. T. 187— C. A. 

For Payment— Quality of Goods.]— Where a 
broker employed by the seller alone, effects a 
contract by means of a note sent to and accepted 
by the purchaser, a variation between this note 
and a note sent by the broker to the seller is im- 
material. Letters not containing any reference 
to the quality or the time for payment of goods 
sold as agreed upon, do not constitute a sufficient 
memorandum of a contract to satisfy the 
Statute of Frauds. McCanll v. ^Sfeau.^.^, 1 Lab. & 
E. 1U6. 


Lamer and Baglnfs Contract, In n\ 61 L J 
Ch. 707; [1892] 3 Ch. 41 ; 67 L. T. .52L ’ ’’ 

Where a tenant agreed to surrender an exist- 
ing lease m consideration of his lessors granting 
him a new lease, but no date was fixed for the 
surrender or for the commencement of the new^ 
term, such agreement cannot be specifically 
-enforced. Oxford Corporation v. Crow, f 18931 
200^' ; 8 R. 279 ; 69 L. T. 228 ; 42 vV. E. 

On the 28tli March, 1894, the plaintiff and 
defendant signed a memorandum of agreement 
by which the defendant was to take an under- 
lease of^ a house on certain terms, llie date 
from which the underlease was to commence w'as 
‘Omitted in this agreement, but it was understood 
by the parties, at the time, that it was to be the 
7th April, 1894. This date was specifically 
^reed to in writing by subsequent letters:— 
Held, that there was a contract made on the 28th 
March, 1894, sufficiently evidenced in writing- to 
satisfy the Statute of Frauds. White v. Ilav 
72 L. T. 281. 

:^r giving Possession on Assignment— Name 
01 vendor or Sufficient Description.] — Plaintiff 
was the lessee of vaults in the city of 'London 
under a lease granted by the Mayor and Cor- 
uoration of London and the Mercers’ Company. 
.Xne defendant company entered into a negotiation 
for the purchase of the lease. The secretary of 
I the company wrote to the house agents acting 
for the plaintiff a letter in which he said that 
jihe directors thereby offered to purchase the 
9 cash, and to take over a mort- 
for 3,500L on the lease, these terms to 
include the lease, goodwill, fixtures, &c. The 
house agents answered as follows : “ In renlv tn 
your letter of the 7th inst. we are now instructed 
45he offer therein . contained^ and will 
„ .r- ^ soon as we obtain it from 
lt! Eifferences subsequently aiose 
W time when possession should be 
rnmmny the plaintiff brouglit an 
TO defendants claiming damages 
TOtTOt that no bfnS 

efitoted into, fiyst, because thej 


Omission to state Sale by Sample.] — The de- 
fendants purchased at an auction certain lots of 
maize, the property of the plaintiffs, the bulk of 
which was in stoie. In an action for not re- 
moving the maize within the time mentioned in 
the conditions of sale, and to recover the loss 
upon a le-sale. the plaintiffs and the auctioneer 
deposed that the sale was by sample, and it 
appeared that samples had been exhibited at tlie 
auctioneer’s book 
of the sales to the defendant onntted to state 
that the sale was by sample Held, that the 
sale having been in fact by sample, the entry in 
the auctioneer’s book omittetl a material term of 
the contract in not stating that the sale wms by 
sample, and therefore was not a sufficient memo- 
mnduin of the contract under the Statute of 
Frau J. MeMullen v. Heiberg, 6 L. E., Ir. 463 

The plaintiffs having, subsequentlv to the 
the defendant with an invoice 
ot the lots sold, stating the quantities, prices, 
and places where stored, accompanied by a letter 
refemng to such invoice, and requesting pay- 
ment, the defendant replied by a letter signed 
by him, m which he acknowledged the leceipt of 
the invoice, and offered to accept the plaintiffs’ 
draft at three months for the amount, and to 

T? meantime : 

Held, that the letters w'cre affected with the 
same infirmity as the entry in the auctioneer’s 
book, and did not constitute a sufficient memo- 
mndum (ff the contract under the Statute of 


lease of Quarry— As Lessee might Direct.]— 

A., to whom the owner of a quarry had agreed to 
grant a lease, agreed on behalf of himself and all 
quarry to B., and 
^ granted by the lessor 
should be granted as B. might direct.” B. having 

purchase, A. brought an 
and in his state- 
owuAr^ff bis agreement with the 
the quarry as well as the memorandum 
alleged that B. was 
aware of the nature of A,’s interest in the quarry, 

B, demurred, the 
giound that the memorandum was not sufficient 
.—Held, that it 

ot ^Stands ootdd not smoe the Judicature Acts be 
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riisel by (bimiTcr. Mni''/ tn v. WoHhhif/ta*^, 
38 L. T. 443. ‘ j 

V. (bnanlemtion. 

1 

Disclosing.]— All agreement was made and I 
Signed between ibe and A., the daughter 

of d'^fcmlaut, bv" wliich, in consideration oi 
deposit money paid by the plaintitf in part of the 
consitleration, A. agreed to sell to the plaintitf 
her intered in a public-house, conditional ^ , that 
if the plaintiff was not accepted as tenant by the 
landlord upon the terms on which she "then 
occupied, the de[)osit money should be returned 
and the agreement cancelled. At tlie saiiie 
meeting between the parties, but after the 
agreement had been signed, tlie following memo- 
randum w<is written on the back of the agree- 
ment, and signed by the defendant ; — “ I hereby 
undertake that my daughter, A., shall perform 
all the covenants and comlitions ninicd in the 
annexed agreement, ami hold and consider 
myself responsible for her’’: — Held, tint the 
whole formed one transaction, and the memo- 
randum ami agreement might be read together ; 
and, therefore, there was disclosed a sufficient 
consideration for the defendant’s promise to 
satisfy the Statute of Frauds. Cold ham y. 
Showier, 3 U. B. 312 ; 2 Car. k K. 2Gl ; 15 L. J., 
0. P. 231 ; 10 Jur. 5(52. 

The defendant being solicitor for a purchaser 
of re d estate, who had made default, wrote tu the 
solicitor of the plaintiff, who was the vendor, in 
the following terras: — “To save the purchiser 
from danger of entire destruction of his ciedit, 
there appears to be no alternative but for me to 
undertake to settle the purchase. After long 
consideration 1 very leluctautly uiideitake to 
settle it. within two months if that will be 
satisfactory to your client ” : — Hekl, that this 
expressed a promise conditional on the plaintiff s 
accepting the offer, and was therefore a meaio- 
randum of a contract in consideration that the 
plaintiff would accept the offer, sufficiently 
showing the consideration to satisfy s. 4 of 
the Statute of Frauds. J^owem^ v. Fowler, 4 El. 
&BL 511. 

A memorandum that xV. li id paid tu B. 50/. as 
a deposu, m part jiayment <d‘ 1,000/. ft»r the pur- 
chase of a house, the terms to be ex[)rcssed m an 
agree nent to be signed as soon as picpaied. is 
not a sufficient agreement in writing. ICooIw 
MUhjlvij, 5 He G. M. G. 41 ; 23 E. J., Uh. 
553 ; R. 301. 

An agreement by B. to serve only for a twelve- 
month, and so on from twelve-month’s end to 
twelve-month’s end, and to give twelve-month's 
notice to quit, is bad under the Statute of Frauds, 
as showing no coimkleration moving fro n the 
master, and no consideration can be inferred from 
theimplielpromi.se of the master to pay suffi- 
cient wages. AV//.7 'v v. Bhvoti, 1 P. k. 1). 4(>3 : 0 
A. k E, mm; 8 \V. W.wk H. 120; 8L. J.,Q. B. 102. 

Marriage — Matter of Inference.] — In 

order to satisfy the Statute of Frauds, the consid- 
eration for a contract need not appear in express 
terms in the memorandum, but it will be suffi- 
cient if any person of ordinary capacity must 
infer from a peiusal of the memorandum what 
was the consideration— and the only considera- 
tion — for the promise. The inference must be 
well grounded, and must necessarily be collected 
from the terms of the memoraudum, and mere 
conjecture will not suffice. The court woukl not, 
therefore, infer that marriage was the considera- 


tion for a promise by a father to give his daughter 
an annuity and a sum of money at his death, 
wliich was contained in a letter addressed to a 
[lerson who was not a member of the familv, but 
wh ) subsequently married the daughter. Hawes 
v. Armstrong (1 Scott, 631) followed and applied. 
Etjre,J)hr<\MrAnlrew v. Norris, 13 R. (>74; 
72 L. T. 585 ; 43 W. R. 538. 

vi. Several Documents, 

Connection of.] — Two distinct written instru- 
ments cannot be coupled together so as to con- 
stitute a sufficient memorandum of a contract 
within the Statute of Frauds, unless, on the face 
of them, they appear to be necessarily connected 
with each other. Smith v. J)l*ron. 3 Jur. 770. 

If there is a signed paper, .signed by an agent 
duly authorised thereto, which pa])er, though 
agreeing to do something, leaves the subject- 
matter of the agreement unexplained, but refers 
to another paper which contains the full parti- 
culars of the explanation, the two may be con- 
nected together, so as to constitute a contract 
valid under the Statute of Frauds. Rldgioau v. 
Whartoii, 3 H. L. Gas. 238 ; 27 L. J., Ch. 46 ; 

4 Jur. (N.S.) 173 ; 5 W. R. 804. 

I The contract so constituted by the act of A.’s 
' duly authorised agent will be binding on A., 
though the second paper may have been sent by 
the agent to A.’.s solicitor, to put it into form, 
provided that the agent and the person with 
whom he was dealing agreed that it shoukl be 
^ent for that purpose, but not otherwise. The 
act of sending such a paper to a solicitor to 
have the matter reduced into form affords 
geiieraRy cogent evidence that the parties do 
not intend to bind themselves till it is reduced 
into form. Ih. 

One paper referring to another in which the 
terms of an agreement are stated, will constitute 
a contract sufficiently executed according to the 
provisions of the Statute of Frauds ; but where 
the lirst paper was in these words, “ I agree to let 
the jiremises in G. L., containing three stables, 
(.kc., for the same rent, and subject to the same 
conditions that 1 hold them myself.’* even though 
ratified by the projm^cd lessee, as it did not state 
Uie duration of the term, it did not contain 
enough to constitute a memorandum of an agree- 
ment sufficient to satisfy the statute. Fltz~ 
man rice Bag/ eg, 9 H. l2 Gas. 78 : 6 Jur. (K.S.) 
1215 ; 3 L. T. 39 : 8 W. R. 750. 

Reference to Invoice— Refusal to Accept.] 

— A. having sold some cheeses an i candles to B. 
sent him an in\ oice of the goods. B. returned the 
invoice with a note, signed by him, on the back 
to the following effect : — “ The cheese came to- 
il ly, but 1 did not take them in, for they are 
very badly crushed. 8o the candles and cheese 
I aic returned” .-—Held, that the contents of the 
' invoice were sufficiently ref ei red to by the note 
on the back of it, and that the two together con- 
stituted a sufficient memorandum in writing of 
the bargain to satisfy the Statute of Frauvls. 
Wllkifisou V. Ecanh, 1 H. & P. 552 ; 35 L. J., 
G. P. 224 ; L, R. 1 G. P. 407 ; 12 Jur. (N.s.) 600 : 
14 W, R. 963. 

A verbal contract was entered into at Liver- 
pool for the sale of a cargo of deals at a price 
exceeding lOE The deals were conveyed by a 
carrier designated by the purchaser to the 
carrier’s wharf at Manchester, and an advice 
note was sent to the phrekaser, which cont^i^ed 
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a description of the deals corresponding with the 
description in the invoice. The purchaser twice 
inspected the deals at the wharf, and then wrote 
aci OSS the advice note and signed the following 
statement, “Befused. Not according to lepre- 
sentation.” Ten days after the arrival of the 
deals the purchaser notified his refusal to the 
vendor ; — Held, fiist, that there was no sufficient 
connection between the advice note and the in- 
voice to constitute a memoiandum in writing of 
the contiact ; secondly, that there was no accept- 
ance within the Statute of Frauds. Page v. 
Morgan (15 Q. B, D. 228) distingmshed. Taglur 
V. 61 L. J., Q. B. 331 ; [1893] 2 Q. B. 65 ; 

67 L. T. 39 ; 40 W. E. 486— C. A. 

A letter signed by the defendant cancelling a 
contract, and refenmg to an enclosed invoice 
which contained all the terms of the contract, isia 
sufficient note or memorandum within the 17th 
.-section of the Statute of Frauds, MUott v. 
Denn^ 1 Cab. & E. 283. Affirmed in C, A. 

letter containing Name of One Party 

only— Enclosed in Envelope,]— An envelope, ad- 
dressed to a vendee and received by him, en- 
closing a letter which set out the teims of the 
contract, but in which the name of the vendor 
only appears, is sufficiently connected with the 
•enclosure to be admitted in evidence in order to 
prove a memorandum in writing of the contiact 
within the meaning either of s. 4 of the Statute 
of Frauds or of s. 4 of the Sale of Goods Act, 
1893. Pearce v. Gardner^ 66 L. J., Q. B. 457 • 
[1897] 1 Q. B. 688 ; 76 L. T. 441 j 45 W. B. 518 
— C, A. 

Guarantee.]— In 1879 the defendants 

wrote to the plaintiff, by letter dated September 
15: “ Burton, Balderson, Hear Sir,— We hereby 
guarantee the safety of the above investments 
and by letter dated September 16: “We ac- 
knowledge to have received fiom you the 
sum of 71 0^. as under: a mortgage on the estate 
at T., the property of Mr. Biuton, 360/. ; a moit- 
gage on the estate at F., the pioperty of Mr. 
Balderson, 350/.” The plaintiff A. advanced to 
Burton on mortgage of the estate at T. the sum 
of 360/., through the defendants. In 1891 the < 
plaintiff A. conveyed and transferied to the « 
ptotiff B., in consideration of 300/., the benefit ' 
III 1896 the plaintiffs sued ' 
the defendants to recover the sum of 360/. from ; 
thera as grantors of the mortgage :— Held, : 
(l) that the two letters could he lead together, j 
and were a sufficient memorandum of the ( 

TOt the defendants guaranteed that the t 
to would be repaid ; and (3) that the plaintiff ^ 
sue upon the guarantee, and the . 

A. could recover only 60/ Sheers v ^ 
wmmhj, 76 L. T. 709-0. A. j 


i No time was fixed for completion, and no 
; abstract was deliveied, and on the 19th of 
March, 1883, the defendant wrote to plaintiff : 
“ Mr. Studds, — Sir,. — If the balance of 199/. on 
account of the purchase of my shaie of the pro- 
perty be not paid on or before the 22nd instant 1 
shall consider the agreement (made 22nd of Sept 
1882) not any longer binding Held, that the 
w'oid “balance” m the letter sufficiently re- 
feried to the receipt to enable the two documents 
to be read together, and that they constitutecl a 
sufficient memorandum within the Statute of 
Frauds, s. 4. Studds v. Wafs(ni, 54 L. J., C’h, 
626 ; 28 Ch. H. 305 : 52 L. T. 129 ; 33 W. B. 118. 

Held, also, that even if the w^ord “ balance ” 
was not sufficient to connect the tw^o documents, 
yet that, as they both referred to the same parol 
contract, all the terms of wdiich were contained 
in one or other of them, they could be read 
together, and together constituted a good memo- 
randum within the statute. Ih. 

See also Wglsan v. Punn, supra, col. 37. 

Bought and Sold Notes — Variation.] — A^ 

broker having bought for defendant part of a 
cargo of fruit, lying at a w'haif belonging to one 
owner, w^as desired by defendant to buy some 
more, and bought, on the same day, another pait 
of the same cargo, lying at the same wharf, but 
belonging to the plaintiff, and he sent sold notes 
of each lot to each owner, but one bought note 
of the whole to defendant, all three notes being 
signed by himself as brokeri Hefendant having 
refused to accept the frait : — Held, in an action 
fornot accepting the paicel bought of plaintiff, 
that even if evidence of a custom, in such cases, 
to send one bought note was admissible, yet, that 
as the bought and sold notes varied theie 
no contract with plaintiff wdthin the Statute of 
Frauds. Fisenden v. Lenj, 11 W. B. 259. And 
see Cowie v. Remfnj, 5 Moore, B. 0. 232 ; 3 
Moore, Irid. App. 448 ; 10 Jur. 789. 


PraYms. Parol Contract,]- Two or more 

Sweats wtaoh do not refer to each other, but 
^ contract, and which, 

Wta tato together, contain all the terms of the 
loj cpfitract, may together constitute a suffi- 
memorandum within the Statute of 
. ■ On the 22nd of September, 1882, the 
BW agreed with the plaintiff to 
her Otrtaln property, for 200/ 

to Imj tile following 
1S82. Beowed of J 


Eeference to Document containing Terms of 
Agreement.]— The plaintiff had signed a memo- 
landnm setting foith the terms of a contract by 
which the plaintiff agreed to let a carnage to the 
defendant for the period of a year. The defen- 
dant in a subsequent letter to the plaintiff signed 
by him referred to “our arrangement for the 
hire of your carriage.” There was no other 
arrangement for the hire of a carnage than that, 
the terms of which weie contained in the memo- 
iandum signed by the plaintiff Hehl, that the 
defendant’s letter sufficiently referred to the 
document containing the terms of the contract 
! to constitute a good memorandum of the contract 
within the iStatute of Frauds, s. 4. €me v. 
Hastings, 50 L. J., Q. B. 575 ; 7 Q. B. B. 125 ; 
45 L. T. 34v'<. See also Boy dell v. I)T%mmon(L 
11 East, 141 ; 2 Camp. 157 j 10 B. B. 450 : post, 
col. 64. » 1 > 

The defendant entered into a verbal agreement 
with the plaintiff to grant him the lease of a 
house for a term of y^ars. A draft for the pro- 
posed -lease was furnished by the plaintiff's 
solicitor to the defendant’s solicitors, and re- 
tumed by them approved of on behalf of the 
defendant. The defendant subsequently wrote 
a letter to the plaintiff complffining that the 
lease had not'been engiossed. Upon the dAn* 
d^t declining to carry out the agreemtefit- th# 
pontiff applied for a decree for speqlid perform- 

tb the draft of the feaee to awbit 
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vevidence to show that there was such a draft, and 
thus to connect the draft with the letter signed 
by the defendant ; and that these papers so con- 
nected constituted a sufficient writing to satisfy 
the requircAiients of the Statute of Frauds. 

V. 15 L. II., Ir. 257. 

Upon a sale of lands by auction, a written 
contract, indorsed on the conditions of sale, was 
signed by the purchaser only ; letters were sub 
^equently written by the vendor to the pur- 
chaser’s attorney, distinctly referring to the 
c«)ntract, and insisting upon the completion of 
the purchase : — Hehl, that this contract and the 
letteis together constituted a sufficient note or 
nienioramium, to enable the vendee to sue the 
vendor for I he expenses of investigating the title, 
upon such title being found defective. Bohel) 
v. llvtvhlmon^ 5 ISi. A: M. 251 ; 3 A. &; E.355 ; 1 
H. & W. im ; 4 L. J., K. B. 201. 

In an action for sp(‘<*dic performance of a con- 
tract to sell real estate, the purchaser relied on 
several letters taken together as constituting a 
&ufficient memorandum in writing signed by the 
ventior’s authorised agent, into whose hands the 
property had been put for sale by the vendor 
The last letter was written by the vendors 
agent to the vendor's solicitor, and contained 
the essential terms of the contract other than 
the amount of the purchase-money, which, how- 
ever, was specified in earlier letteis written to 
the vendor in the name of the agent with his 
authority by the agent’s clcik. Theie was 
nothing on the face of the last letter to show 
that the agent was referring to the former letters 
written by Ins clerk : — Held, that parol evidence 
Wixs iK)t admissible to connect the documents, 
and that, therefore, there was no sufficient 
memorandum in writing within the Statute of 
Frauds. Fitter v. Fefn\'^. L. J., Oh. 357 : 72 
L, T. 024. 

Although a signed document, not containing 
the terms of an agi cement therein referred to, 
but referring to another \Mitteii (but unsigned) 
4locument, which tlocs contain these terms, may 
be connected with the Liter <loeuments by parol 
evidence so as to take the case out of the Statute 
of B’rsuids, the ans\ver of riie defen hint, wheiein 
the statute is pleiided and insisted on, cannot be 
maile use of for this purpose ; and a reference to 
'‘the agreement which your client alleges he 
entered into” in a signed <locument, is not a 
sufficient acknowledgment of the existence of an 
agreement at all, to take the case out of the 
statute. Jatkwu v. OffJamter^ 2 H.& M. 4B3 ; 13 
U T. 936 ; 13 W. 11 936. 

Memoraadum Incorporating Part of Deed,]— 

Action on an Irish jinlgmcnr. Flea, that the 
judgment was lecoveictl against the defeiKlant 
as surety for S. Sc Co., to secure payment of 
moneys advanced to them by the plaintiff, and 
that B. & Co. paid all moneys due from them to 
the plaintiff, for which the*^judgment was to be 
such security. Replication, tlmt a deed was 
made between S, & Co. ami the plaintiff, whereby, 
a,fter reciting the judgment and various unsettled 
accounts between S. Co. and the plaintiff, it 
,was witnessed tlmt, for the sake of winding up 
the transactions, B. & Co. and the plaintiff 
that the plaintiff should advance to a 
hacking co&waj 8001., guaranteed by him on 
hfcdl of i. I; and should also advance to 
4 4 © 0 . ^001., and that 1,0001 Should be the 
debt thenceforth duO from A ^ Qo., Which shouM 
able, with intit?^ that ^ 



ni ^ ^ ^ 


should be without prejudice to the judgment 
against the defendant ; that before execution of 
the deed by the plaintiff, in consideration that 
he would execute it, and would advance the 
800L and 200/., the defendant promised the 
plaintiff that the judg nent should remain as a 
security tor the payment of the 1,000/. and 
interest, that the plaintiff executed the deed, 
and advanced the 800/. and 200/., but that 8. & 

Co. had not repai 1 the same. At the trial the, 
plaintiff gave in evidence the following memo- 
randum, which was signe I by the defendant and 
another security before the plaintiff executed 
the deed: “We hereby consent to the within 
deed being executed by and between the parties 
t heieto, and that the same shall be without pie- 
judice to the plaintiff’s lights and remedies under 
ins judgment against us, and that the judgment 
shall remain in full foicc and effect.” Thik 
memoiandum had been annexed to the deed, 
but was detached and scut to the defendant, who' 
signed it without seeing the deed:— Held, that 
assuming this was a transaction within the 4th 
section of the {Statute of Frauds, wffiich semble 
It was not, then it was a sufficient memorandum. 

I in wanting to satisfy the statute, since the 
document signed by the defendant incorporated 
so much of the deed as formed the consideration, 
and iiomisc. Macrog v. sScett, 5 Ex. 907 ; 20 
L. «J., Ex. 90. 

vii. Alteration, 

I In Writing.]— The i laintiffs agreed in writing 
I with the defendant to let him a public-house 
from year to year, with an option for him to 
I call on them to grant him a lease for twenty- 
eight years, and a stipulation that if he sold such 
lease for more than 1 ,200/. he should give the 
plaintiffs half the difference. The plaintiffs 
subsequently granted him a lease differing from 
! that agreed to be granted in the following par- 
I ticiilans — It was lor thirty-two years instead of 
tw'enty-eight. The rent was 105/. instead of 100/. 

I The premium was >00/. instead of 1,200/. There 
I was no covenant, as had been agreed, against 
assignment wuthoutthe Icssois’ consent, norbind- 
I mg the lessee to take hi's beer of the plaintiffs, 
i Some other covenants burthensome on the de- 
* feiidant wiiicli bad been agreed for were omitted. 

These alterations were arr<inged by parol only. 

I The defendant sold the lease for 2,3O0/. The 
i plaintiffs sued upon the agreement for half the 
difference between that sum and 1,200/. The* 

‘ jury found that the stipulation as to dividing the 
j surpluh leinamed in force or was renewed: — 
fluid, that the effect of the alteration of the 
I original terms agreed upon between the partiea 
j was that the old agreement w^as dissolved, and a 
i new one made incorporating such parts of the 
i old agreement as the parties did not choose to 
I alter ; aii<l that as such new agreement related 
to land, and wms not in writing within the 4th 
section of the Statute of Frauds, it cOuld not be 
enforced by action. Sanden'iiK v. 44 

L. J., Ex. 210 ; L. R, 10 Ex. 234 ; 33 L. X. 269 p 
23 W. R. 797. 

The terms of a written contract for the ^ale of > 
goods falling within the eoeration of the Btatntq 
of Frauds cannot be varied or altered by parol , 
and where a contract for the bargain and salfiPf 
goods is made, stating a time for the d^tt^ ofe 
them, 'an agreement to substitntb pother dajf 
for that purpose must, in, order' to he valid, be |n 
0 ,^ S K.« 
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An agreement to guarantee a composition to 
all the creditors of a third person who should, 
"before a day specified, sign a release to the 
debtors of their respective claims, being an agree- 
ment to pay the debt of another, is within the 
4th section of the Statute of Frauds, and cannot, 
in the absence of fraud, be varied by a subse- 
quent parol agreement. Emmet v. Bewlmrat, 
3 Mac. & G. 587 ; 21 L. J., Ch. 407 ; 15 Jur. 
1115. 

late.] — In a written contract within s. 17 of 
the Statute of Frauds, to deliver, on a certain 
day, goods of a fiuctuating value, to be paid for 
by bill at three months from delivery, the time 
ot delivery is the essence of the contract, and 
any agreement to substitute another day must 
be in writing. Stead v. JDaivber, 2 P. & D. 447 ; 
10 A. E. 57 ; 9 L. J., Q. B. 101. 

An indorsement on an agreement extending 
the time of performance amounts to a fresh agree- 
ment. BacAm V. Sim^p&on^ 3 M. k, W. 78. 

A contract for the sale of goods exceeding 107. j 
in value having been reduced to writing, and 
signed so as to be binding on the parties, it was 
subsequently agreed verbally between them that 
the times of commencing and concluding delivery 
should be respectively a fortnight later than the 
times for commencing and concluding deliiery 
fixed in the written contract ; — Held, that by the 
17th section of the Statute of Frauds, this latter 
agreement, not being in writing, could not be 
allowed to be good for any purpose, and therefore 
that the previous contract remained unaffected 
by it, and could be enforced in all its terms. 
EoUe V. Ward, 4 H. & C. 149 ; 36 L. J., Ex. 91 ; 
L. B. 2 Ex. 35 ; 15 L. T. 672 ; 15 W. K. 520— 
Ex. Ch. 

By bought and sold notes signed by brokers 
acting b )th for the buyer and seller, the last of 
which was dated April 25th, A. bought of B. .500 
tons of iron, the delivery to extend over three 
months. None of the iron was delivered by the 
25th July. A cori'espon deuce ensued between the 
brokers and the selPr’s agent until February 
following, from which a jury might properly come 
to the conclusion that the buyer waited for the 
delivery of the iron at the request of the seller ; 
he then went into the market and bought, the 
price of iron being higher than at the end of 
July : — Held, that as the buyer had not bound 
himself to wait, there was no alteration ot the 
contract within the Statute of Frauds, and there- 
fore for the breach of the contract he might 
recover from the seller the difference between 
the contract price of iron and the market price 
in February. Ogle v. Vane (Burl), 7 B. & S. 855 : 
36 L. J., Q. B. 175 ; L. R. 2 Q. B. 275 ; 15 W. R. 
664. Affirmed on appeal, 9 B. & S. 182 : 37 L. J 
Q. B. 77; L. R. 3 Q. B.272; 16 W. R. 463-^ 
Ex. Ch. 

Place.] — ^Under a contract required by the 
Stjatitte of Frauds to be in writing, goods were 
^oldj, to arrive by a certain ship, to be taken from 
the quay. The purchaser afterwards verbally 
COhsmted to the goods being delivered from the 
^ :---H;eld, in an action for non-delivery of 

i i such consent did not support a 

^ ^ W contract. Moore v. 

Additions.]— Where the contract is for tihe 
sale of goods to be manufactured, and alterations ' 


or additi(‘ns are made in the progress of the 
work, such alterations or additions need not be 
made the subject of a distinct contract in 
waiting. Iloadleg v. 2Iaclahie, 4 M. k Scott., 
340 ; 10 Bing. 482 ; 3 L. J., C. P. 1<52. 

Rescission.] — See infra, E. 1. 

viii. What JJoeumenh amount to* 

Telegram.] — See Good with v. Frantdn, L. R. ,> 
C. P. 121 ; and McBluhi v. Cross, 25 L, T. 804,, 
post, col. 55. 

Bill of Exchange— Contract of Suretyship.] — 

Where the contract beuveen a creditor, tlcbtor 
and surety is contained in a bill of cxciiange, in 
an action by the creditor against the surety 
on the bill no other evidence save the bill 
is required to satisfy the Statute of Fraiuis, if 
the obligation appearing on the face of the 
bill is the precise obligation the surety has 
agreed to umlertake. Holmes v. JJurhtr, 1 Cab- 
cU E. 23. 

Recital in Will.] — A recital in a will is a 
sufficient note or memorandum in writing of 
contract within s. 4 of the Statute of Frauds- 
Hoyle, In re, Hoyle v. Hoyle, 62 L. J., Ch. 182 : 
[1893] 1 Ch. 84 • 2 R. 145 ; 67 L. T. 674 : 41 
W. 11. 81~C. A. 

Affidavit.] — An afiiilavit made in chancery is a 
sufficient writing within the statute. Barkworth 
v. Young, 4 Drew. 1 ; 26 L. J., Ch, 153 ; 3 Jur- 
(N.S.) 34 ; 5 W. R. 156. 

Receipt.] — E,, holding a lease of four cottages- 
agreed to underlease them to D. for the wdiole 
term, less a reversion of a few^ days, and signed 
the following receipt : — “ Received of D. 10/. as 
I pait purchase-money of 390/. of four cottages” 
(describing them), “ the lease and counterpart to 
be paid for by Mr. D.” : — Held, that the receipt 
j wus not a sufficient memorandum to satisfy the 
Statute of Frauds. Bolhiai v. Brans, 36 L, J,, 

‘ Ch. 474 ; 15 L. T, 604 ; 15 W. R. 394. 

Receipts signed by the jiarty sought to be. 
charged, wiiich partly disclosed the nature of the 
agreement : — Held, not sufficient to take the case 
out of the statute. Caddleh v. Skidmore, 3 Jur. 
(isr.s.) 1185. 

By Auctioneer’s Clerk Three Days after 

Sale— Name Printed.]— A receipt given by the 
auctioneer’s clerk to D. three tlays after the 
auction and signed by the clerk, acknowiedging 
payment of part of the purchase-money for 
“Lot 4, Mr. John Stafford's property,” is not 
such a memorandum in writing as would bind 
the vendor within s. 4 of the statute. Semble, 
that the name of the auctioneer printed on the 
back of the particuLirs and conditions of sale is 
sufficient to bind the ventlor. Bi/as v Sta fford, 

7 L, R., Ir. 590. Alfiimed, 9 L. R.*, Ir, 520— ^C. A. 

Entry in Broker’s Book.]— A. agrees with BPs 
broker for 500/. stock ; the broker, according to 
usage, made an entry of this agreement in his 
pocket-book ; it being no otherwise reduced into 
writing, is within the Statute of Fiauds. 

V. Cooke, Pre. Ch. 533. 

The entry of sale made in the broker’s beok is, 
not, of necessity, to be treated as only 
Evidence of a contract to satisfy the 
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Frauds. Therefore where the terms of a contract 
of sale were entered in the broker’s twok, and not 
signed by him, but he deliveivd to the parties 
the bought and sold notes, embodying the terms 
of the entry, and signed these notes, it was held 
that the parties were bound, triiom v. A Ifialo^ 6 
B. ck C. 117; ‘J lUk K. 5 L. J. (O.s.) k,B. HI. 

Entry in Kent Roll,] — K. agreed to become 
tenant of certain premises to one S., who 
instructe<l an agent, J., to prepare a lease. J. 
caused his clerk to make an entry in his rent-roll 
of “lease for 200 years, from 2r)th March, 1880; 
yearly rent 1007.” S. tlied, and tlie lease was 
never made; hut K. wetit into possession, and 
expended H,0UO/. on the premises : — Held, a 
sutlieient agreement for a lease, and specific 
performance was deciwl. Alfatr, Jn 

/V, 2H L. E. Ir. 2:)r). 

Communications to Third Kersons.J — On bill 
for speeitic peitbrman<‘e paiol agreement to 
lei lands evidtmt‘e tliat diiftmlant had sufi'ered 
his wife to recta ve money from the jilamtiff in 
consideration of fines (he being incapable of 
receiving them), and hatl written a letter to a 
thiid person acknowledging the demise, and 
stating that he was ready to make leases: — Held, 
sufiieient t<i take ease out of statute. Hurtlcij v. 
WUkhtWH^ 1 Eidgw. L. (.k S. H.")". 

Agreement hy letter to third person to sell 
sufficient to take case out of statute. *S'vn/m7 v. 
A7 y///, 1 Stra. 420. 

The executrix of a lesNce agieed to sell to A. 
the residue of her term (except a *day) and the 
fixtures on the premises for 4Un/. This agree- 
ment was entered into hy the executrix without 
advice, and there was no written memorandum 
of it except by a letter written liy the executrix 
to her own solicitor a few hours atteiwvards. 
tsubboiuently tlie landlord, knowing ihat there 
liad hemi a negotiation, if not an agreement, 
hetw'teii the exteiitrix and A, airH*e(i w ith lur 
for the pur<‘liaM‘ of the residue of the term for 
.V>07. A., on hearing of this, otleud the ex<*eu- 
trix. if she would complete her contia<*t with 
him, 1,(MK)7. as puu‘hase*money, and indemnity 
agunst any proceedmes on the | art of the laml- 
lord. She accepted tlie otfer, and demiseil the 
premisis to A. fi»r tlu‘ whole term, wanting a 
day i—Held, that the laiidlonl was uiUtltHi to a 
specific pcrfoimatu'c of his agreement, not only 
against the extcutrix, hut against A. iioodirtn 
V. Fnidlmj, 4 He (*. .M. ^k H. po. 

C)iuere, whetlier the letter to the soliihtor was 
a sutficimit meiimrandum in writing wnthin the 
meaning of the Statute of Frauds, A<‘. i/n 

— — - Agent j— Defendant having orally in- 
structed it to buy a particular imue for him 
from the plaint ifts, E. wiote to defendant stat- 
ing that he hati bought the mare of ihepkintiiis 
for 42/., and asking for a eheiiue. In auswmr to 
this, defendant wiote to E. : — •• I only returned 
home yestenlay evening or I should have at once 
answmrei! your first letter, anti sent yoa a che(|ue 
for the mare which you were kiml enough to buy 
for me,” Tliere w'as no communication between 
defendant and plaintiffs, nor was the mare ever 
receivc^il by defendant. In an action by plain- 
thffs for the price of the mare i—HeUI, that the 
above iettem were a sufficient “ memorandum of 
the bargain ” to satisfy s. 17 of the Btatute of 
|*raucls. v. MdlaMj I H. & E. 1 ; 36 

3b* t, 0, E 6 ; h. E. 1 0. P. 1 ; 11 Jur, (M.) 
tm I If X.. % 2# 5 IX W. I. $3. i 


A. and B. having entered into a verbal treaty 
for the purchase of certain jiremises belonging to 
A., and not being able to agree as to the amount 
of the purchase-money, A. addressed a letter to 
C., a third person, stating that he would take a 
certain sum from B. for the premises, reserving a 
small portion of the same for his sistei, if C. 
approved of it. B. subsequently lodged the sum 
named by A. wfitli 0., of wdiich lodgment C. 
made a memorandum on A.’s letter, with a 
remark that it was “ a great price ” Held, that 
0. must be considered the agent of A., and that 
as he had signed the contract acknowdedging the 
receipt of the purchase-money, A. wvas bound to 
perfoi'm the agreement. Field v. Boland, 1 Dr. 
vk Wal. 37. 

Promise not Addressed to Anyone — Payment 
by Instalments.] — A. verbally promised to give 
20,0UJ7. to the Jubilee Fuml of the Congrega- 
tional Union, and also filled up and signed a 
blank form of promise, not addressed to any one, 
but headed “ Congregational Union of England 
and Wales — Jubilee Fund,” whereby he promised 
to give 20,UU07., in five equal annual instalments 
' cf 4,0007. each, for liquidation of chapel debts. 

1 A. paid 12,0007. to the fund within three years, 
after giving the promise, and then died, leaving 
the last tw’o instalments of 4,0007. each unpaid 
and unprovided for : — Held, that there wms no* 
enforceable contract, on the ground that there, 
wms no sufficient memorandum in writing to- 
satisfy the Statute of Frauds. Iludson, In 7 'e^ 
Creed v. Hender^m, 54 L. J.. Ch. 811 ; 33 W. E. 

1 S19. 

I Letter of Solicitor.] — An intended vendor of 
^ freehold property, w’ho had bought under strin- 
j gent special conditions, instructed her solicitor,, 
in conformity with his own advice, to sell the. 

I propel ty subject to the same or similar condi- 
tions as or to those uiuler wdiich she had bought^ 
Acting under this limited authority, the solicitor 
give the necessary instructions by letter to a 
liouse-ageiit, whom at a personal interview on 
the same day he expressly forbade to sign any- 
thing. saying that any contiact would have to- 
be prepared by the solicitor s firm. An intended 
purchaser, by letter haniled to the agent, agreed 
to give the price w'hich the agent was authorised 
to accept (not, how'ever, simply accepting the 
terms of the prior letter), and at the same time 
reipiested an acceptance of this offer by the 
agent in writing, a request to w'hich the agent 
deelincd to accctlc, giving as his reason the 
prohibition under wfiuch he was from entering 
into any contract. The intended vendor at this, 
stage of the proceedings repented of her in- 
tern ion to sell, but was wfilling to proceed if the 
solicitor wms of opinion that she could not 
honourably recede. A personal interview having 
taken place between him and the intended 
purchaser, who declined to give up the intended 
pLircliase, the solicitor wrote to the intended 
purchaser a letter saying that his firm were 
instructed to proceed with the sale, and adding 
that the draft contract was being prepared, and 
wmuld be forwarded for approval. Disputes, 
liaviug subsequently arisen, and the intended 
purchaser having tiled a bill for specific per- 
formance : — Held, first, that at the date of the 
letter of the intended purchaser to the agent no* 
contract was in existence^ and that that letter,f 
coupled with the prior letter of the solioitpr tti 
him, did not amqnnt to a sufficient niemerandum 
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ill writing of the terms of a contract. Chin- 
mcji V. My QIa)-clbh)w§f>), 4 De G. J. jic S. 

; 11 Jur. (N.S.) 329 ; 12 L. T. 251 ; 13 W. E. 

Held, secondly, that the letter of the solicitor 
to the intended pui chaser was no recognition of 
there had been a complete sale, and 
cud not amount to an acceptance of the terms 
stated by the intended purchaser in his letter to 
the agent, but merely to either a conditional 
acceptance of the intended purchaser's terms, 
subject to a draft contract being agreed to, oi 
an expression of unwillingness to continue the 
snteirupted negotiation, and for that purpose to 
prepare a form of agreement, lb. 

Held, thirdly, that if the letter of the solicitor 
ot the intended purchaser had had the effect 
which the court decided that it had not, it would 
not have been binding on the intended vendoi , 
as being beyond the ’authority vested by her in 
her solicitor, lb. 

auction on the 9th of 
may, 1672, premises weie knocked down to the 
defendant. An agreement as to the contract 
was attached to the conditions of sale, anti ; 
signed by the plaintiff, but not by the defendaui * 

sign 

On the 10th of May the defendant’s solieitoi, 
^ftcr seeing the defendant, wiote to the plain- 
tiffs solicitor a letter to the following effect 
I have been instructed by Mr. Baxter (the 
defendant) to prepare his title to the property 
which he purchased last evening. My clieni 
proposes to take possession forthwith if the 

possession as 

5;:!; ^ the abstract of title and 

wpy conditions when ready”: — Held, that the 
letter was not a sufficient memorandum in 
wntmg to satisfy the Statute of Frauds, s. 4 
Mt/iem V. I/aibfier, 28 L. T. G69 ; 21 W. u 

i, t^to a verbal agieement with S. to 

the “Lion Inn” for 950/ 
wliJtOT solicitor wrote to S.'s 

that to-day, and 

stated that he had arianged with your client 

S #5® send herewith di'aft con- 

pemsal and appioval” Held 


CONTBACT— r ^ormation q/. 


52 

Name in Body of Instrument.] — The secre- 
tary of a company entered into a contract wdih 
the plaintiff, on behalf of the company, to supply 
them with coals. The contract was made out by 
the secretary, approved of by the company, and 
transmitted to the plaintiff, and by him altered 
and returned ; and the alterations having been 
assented to by the company, a fair copy of tlic 
agreement w'as finally made by the secretary, and 
sent again to the plaintiff. The agreement con- 
tained in the body of it the names of all tiie 
parties to be charged, and, at its foot, the clause 
in witness wdicreof w^e have hereto set our 
nands. See., but it was never signed by any one. 
The contract had been acted upon by both 
parties, until it was violated by the defendant : 

Jrleld, that the plaintiff could not sue upon it 
as it was not signed in pursuance of the 4th 
section of the Statute of Frauds. IMrrt or 
Herbert v. Jlimitr, 4 Scott (n.b.) 486 : 3 Man & 
G.^743 ; Car. & M. 3.51 ; 11 L. J.. C. P. 78 ; « Jut 

I he names in the body of the document are 
inserted there of necessity, to make the docu- 
ment sensible, and cannot be used over again to 
satisfy the requirements of the statute, that 
^there shall be a signature by the parties to he 
charged or their agents.—Per Tindal, C. J. / h. 

The meie circumstance of the name of a party 
being written by himself in the body of a mem(‘>- 
landum of agreement will not of itself constitute 
a signature. It must be inserted m such a 
manner as to govern, or to have the effect of 
^thenticating, the whole instiumont. Cafori v. 
Cat on, 36 L. J. Ch. 88f5 ; L. E. 2 H L 127’ 

16 W. E. 1. * ’ 

Ihe rneie circumstance of the name of the 
party being wiitten by himself in the body of a 
memorandum of agreement for a lease will not 
constitute a signature wnthin the meaning of the 
statute of Irauds. Stipes v Moore, 1 Cox, 219 : 
i it. it. 24. 

J ■*" ?■’ — All agreemeut m the 

handwiitnig of the party, beginiiiiig “ I, A. B., 

“o* by the vendor, 

lb go^ withiu the btatute of Frau. b. Ku„iU \ . 

v. Turner, supra. 


Signature. 

be a signing, either 
^something 

4i>% T. Ml/y, 3 Mer. 2 firE.^E. 1. 

*be name is inserted 
the fimaf ® requisition of 

With. ^ 


fl 4: Ferson.] — J. E. Bridges, havine- 

houses, but no other piopeity, if 
T ^reed to sell them to 

thereupon drew up the 
“ handwiiling! 

T Bleakicy agrees with 

fOT^248/'^fo"s*» H 'll Oable Htieet 

agreement was 

If the defendant himself wiites the agreement 
or the purchase of a leasehold house, and states 
his own iiame in the third person as “ Mr. A. B. 

contract within the 
H though he does not otheiwise 

v. Parker, 1 Euss. 

Whether a note ^ written in the third peraon, 
Mr. T. pioposes, &c, (making an offer tr> 
amounts to a ooniraS 
within the Statute of Frauds 
qumre. Mamu/t v. Twrnmr, 18 Ves. 175. ’ 

-Semble, that a signature 
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to a contract or a mamorandum is sufficient. 
Cliiclmter v. Cohh^ 14 L. T, 4S3. 

An agreement between an author and a book- 
seller, by which the latter is to be paid an 
annuity for life, without any apparent con- 
sideration, and without any sipiature other than 
the initials of the parties, is void under th<* 
i: 5 tatute of Frauds. 8weet v. Lee^ 3 Man. & G. 
452 ; 4 Scott (K.R.) 77 ; 5 Jur. 1 134. 

Illiterate Iverson making Mark.] — An agree- 
ment annexed to conditions of sale by auction to 
which D., an illiterate peraon, had put his mark 
is sufficiently signet! within the statute. Dym v. 
Htafford^ 7 Ij. K. Ii\ 590. Affirmed, 9 L. E. Ir. 
520—0. A. 

There must be a signing, either by an actual 
signature of the name, or something intended by 
the writer to be etiuivalent to a signature ; as a 
mark by a marksman. ASHby v. tSflhtj, 3 Mer.2; 
17E. E. 1. 

‘""Your Affectionate Mother,”]— A letter from 
a mother to her son, beginning “My dear 
Eobert,” and eonchiding “Your affectionate 
mother,” is not signet! so as to constitute a bind- 
ing agreement on the part of the mother,” within 
the intent of the Statute of Frauds. 

** Approved by me, J. S.”]— Qumre, whether 
the w'ords “ approved by me, J. S.,” affixed to 
certain memoranda, by -way of approval of an 
arrangement in winch the party is mteresteti, is 
a signing within tiie iStatute of Frauds. Parle/ 
V, 1 Coil. 608. 

Alteration of Draft,] — A. alters the draft w'lth 
Ill's ow n hand ; this is not a signing to take it 
out of the Statute of Frauds, though the seller 
afterwards executes a conveyance, and being in 
i\iiddiesex it is caused to be legi&tered. Hawk in, s 
V. Ilolmt/t^ 1 W. 770. 

Acting on Unsigned Agreement.] — Acting on 
an unsigned agreement may render it binding. 
JHagde/t v. 2ut7*ojhiUtan Py^y2 App. Cas. 660. 
jS. F., L/rerjnud Bam/yh Bank v, 4 H. A 

K. 139 ; 2h L. J., Kx. 122 ; Ba/d/er v. Allen^ .“j 
H. A N 61 ; 2.* L. J., E.x. 100 ; 6 Jur. (K.s.) 23 ; 

1 L. T. 167 ; a W. E. 127. 

Beference Incorporating j — \ parent by his 
agent, on the marriage of his daughter, eiffeied 
into an engi^gemeiit in writing with tier intendeti 
husband, in which Ins name was written, but 
not signed : — Held, tiiat a letter ’written by the 
parent after the marriage, referring t(» the memo- 
randum as stating the terms of the engagement, 
was either a sufficient agreement, signed by the 
party within the Statute of Fraiwls*, or a suffi- 1 
oienfe recognition of the use made of his name in 
the memorandum. Be Bert v. Tlwmphmi^ 3 Beav. 
471 ; 12 Cl. k, F. 45. 

Though an agreement is not signet!, the party 
is bound by a letter containing the terms, which 
by the contents can be connected and identified 
i^ith the agreement. €de$ v. Trecathk% 9 Yes. 
250 ; 1 Smith, 233 ; 7 E. K. 167. 

The absolute beneficial owner of land vested 
in a tn^tee wrote a letter to the mother of her 
infant grandson. The letter was signed with 
the writers initials. Inclosed in the same en- 
bul on a separate piece of paper, was 
handwriting of the 
^ Phpplement.” 

' was not signed in anyway, 



menced thus : “ 1 had quite omitted to tell you,” 
but it contained no other reference to the letter, 
and the letter in no way referred to it. It was 
alleged that the “supplement” contained a 
declaration of trust of the land in favour of the 
infant : — Held, that the “ supplement” was not 
.signed so as to satisfy the Statute of Frauds. 
Kro/ikeim v. Johmoa, 47 L. J., Ch. 132 ; 7 Ch. B. 
60 ; 37 L. T. 751 ; 26 W. B, 142. 

Y'ou cannot by words of reference bring up a 
signature, and give it a signification and effect 
different from that which the signature has in 
the original place where it is found. Oiitim v* 
(hfo/iy 36 L. J., Ch. 886 ; L. E. 2 H. L. 127 ; 16 
YV. E. 1. 

Where, therefore, the name of the party 
against whom specific peiformaiice in equity 
wuxs sought to be enforced appeared in different 
parts of the paper, but onlyan such a way that, 
m each case, it merely referred to the particular 
part where it was found, and that part was 
in the form of reference or description, aUd 
not of a promise or an undertaking : — Held, 
that the paper did not constitute a contract 
signed w'ithin the provisions of the Statute of 
Frauds. Ib, 

Contract for land within s. 4 of Statute of 
Frauds, by letter signed by vendor combined 
with his proposal by note to third person speci- 
fying puce. U7'der/i v. liuseeU, 3 Yes. & B. 
187 ; 13 E. E. 178. 

Printed.] — ^A letter containing proposed terms 
of a contract between A. B., the sender, and the 
sendee, written out by the sender, upon paper 
bearing a printed heading, “ Memorandum fiom 
A. B.,” was held to be a sufficient note in writing 
to charge A. B. A memorandum of a contract is 
sufficiently signed within s. 4 of the Statute of 
I Frauds if it contains the terms of the contract 
I and the name of the party charged, and is given 
I by him to the other party under circumstances 
I which show a recognition of the name as it 
I stands for his own. Tour ret v. Onpm^ 48 L. J,, 

I Ch. 567 ; 27 W. E. 706. 

i 8emble, that the name of the auctioneer 
I printed on the back ot the particulars and con- 
! ditions of sale is sufficient to bind the vendor. 

' By an v. iStuJford^ 7 L. E. Ir. 590. Affirmed, 9 
I L. K. Ir. 520— C. A. 

Pencil — Condition.] — On the treaty for the 
untler-lease of a house, the agent for plaintiff 
tendered an unconditional agreement to be 
signed, to \Nhich the defendant attached hie 
name and initials in pencil, subject to the condi- 
tion of theie being nothing unusual in the cove- 
nants of the original lease. The defendant subse- 
quently dLscoveied that there was a nuisance 
which wouUl prevent his occupation of thei 
house, but which was unknown to the plaintilf, 
aiul he therefore abandoned the treaty : — Held, 
that under these ciicumstanc© the court woiffa 
try the case strictly between the parties, in 
tlie absence of actual evidence that the agtob 
had direct or implied authority to accede te the 
pencil additions, would not bind the pMaitiff, 
and that until the latter had asseuted to iixe 
alterations, the agreement was^ only a 'Jpropoaa^* 
and might be abandoned by the 
The biE was dismi^ed with coe^ 

James, 7 Hare, 410 ; 18 Ch* I # 

Jur. 912. ^ J i 

i (M IWbl 






auly signed on behalf of the 
— j a com- 
urn as against the purchaser, the 
•mer was no bar to the vendors 
Butcher 


pm^hasei .--Held, that tho latter being 

plete memorandum as r ^ 

defect m the former was n^., ui 
suing for specific pei formance. 


hi L. T. 72. 

Specific performance 
tract concerning land, not decreed oi 
agent without authority. 
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buy an estate for a given sum. B. answered by 
telegram, ‘‘Your offer for the L. estate is 
accepted.” The instructions for the message 
were signed by B., but the telegram received by 
A. contained meiely the names of the sendei and 
receiver written by the company’s clerk on the 
usual printed form :--Held, that this was a 
sufficient signature by B. Ooclwni v. Franc'h^, 
89 L. J., C. P. 121 ; L. R. 5 C. P. 295 ; 22 L. T. 
338, 

B. having entered into a contract with C., the 
brother of the defendant, for the sale of hay, 
brought an action against the defendant for not 
accepting. The judge at the tiial admitted 
letteis and telegiams signed by C. as evidence 
against the defendant, and the jury found for 
the plaintiff .* — Held, that there was sufficient 
evidence of tho mithority, and that the two 
telegrams, of which one was sicned in 'd’s 


telegrams, of which one was signed in '(J.’s 
name, and in the other the name of the defen- 
dant was not mentioned as buyer, together con- 
stituted a sufficient memoiandum of the contract 
to satisfy the Statute of Phauds, on the ground 
that the defendant might be treated as the un- 
disclosed principal of C., who appeared on the 
telegrams to be liable as pimcipal. McBlam v 
Cross^ 2o Xt. T. b04. 


Purpose of.]— A signature to a document 
i contains the terms of a conti-act is avail- 
able for the purpose of satisfying s. 4 of the 
btatute of hrauds, though put alio intuitu, and 
not m Older to attest or veiify the contract. 

Bod Ch., 4f) L. J.. Q. B. 219 • 
2 Q. B. D. 314 ; 36 L. T. 847 ; 25 W. R. 501 
and see BUij y. Positive Government, 4’c., 
45^L. J.,Ex. 451 ; 1 Ex. D. 20, 88 ; 34 L. T. 


As Witness,] — Where there is a complete 
agreement m writing, and a person who is a 
party and knows the contents subscribes as a 
witness only, he is bound by it, for it is a signing 

SSA AtS.“ - 


By Clerk.] — A signatuie by an 
auctioneei s clerk, m the chaiacter of witness 
merely, to a contract tor the sale of pioT)eity 

wffich is signed by the purchaser alone, is Lot a 
sufficient signing of an agieement oi memo- 
randum, or note thereof, by an agent of the 
seller, to satisfy the btatute of Fiauds. GosMl 


the proposal eoatainiiig 

1 proposed contract signed bv the 

PMol'ta’^a plaintiff by 

parol IS a suihcient agreement within the 4th 

R n’ V ^ Cli-S-l olC ; 6 W. B 663 

sf af f iif ^ L. j ; 

ffr mi ^ 342 ; 12 Jur fw S 1 fi-m 

isy T. 26 ; 14 w. E. 924 Ch ^ ’ 

leasehold property 
contained the names 


bound is sufficient to satisfy the Statute of 
Frauds so as to enable the court to enforce 
^ecific performance. Fiehl v. Boland, 1 I)r. & 

There is no provision in the Statute of Frauds 
to prevent the sjiecific execution of an agree- 
ment signed only by one of the parties. Ormimf 
V. Andermm, 2 Ball & B. 370 ; 12 li. li. 10.3. 

All agreement signed by one party only is 
sufficient to charge him within Statute td Fiauds 
Setm V. jSlade, 7 Yes. 265 ; (5 R. R. 324. 

Contract for the purchase of tithes not signed 
by the party chargeable Held, under the 
circumstances, to have been taken out of tlie 
Statute of Frauds. Blaehford v. Kirhpatricli, 
Beav. 232 ; 12 L. J., Oh. 108. 

A. sold houses to B., and a note was piade by 

A. of the agieement, but it was only signed by 

B. Decreed, that botli parties were bound 
IlatUm V, Gray, 2 Ch. OA. 1(>4. 

_ Agreement in writing for sale of estate, bind- 
ing, though signed only liy vendor, and tollowul 
up bydnection to attorney to prepaie pi oner 
agreement for both parties to sign. Furlc y 
Freemayi, 9 Yes. 351 ; 7 R. R. 219. 

Agreements signed by one party only, (mfoiced 
against the other. IlaH v. Butler, I Ep. Abr, 

An agieement may lie cntoi'ccd in cfiuity 
although not binding on both parties at the 
time of Its being signed ; it is sufficient if signed 
only by one paity and accepted and acted on by 
the other. BoimV Peii\ 1 Y. & (hdl V C 
344 ; 12 L. J., Ch. 1.58 ; 7 Jur. 317. 

Specific peifoimance of a contiact, not signed 
by the party enforcing it. Badlwmc v, Bohiuo 
3 fewanst. 434 ; 19 R. R. 252. 

The written undertaking of one iiaitv will 
be enforced, although the other iiarty is not 
mutually 3}ouiid liy vnting. Palmer v. Seott 
l^Russ. ^ M. 391 ; Taiiil. 488 ; 8 L. J. (o.s.) Ch! 

Qufere, whether, wheie a contract signed bv 

W. m] 2^1 b; id 2 J. A: 

bemlffe, a eoiitraet signcH by one paity only 

binding on that party. //>. 426. 

. by husband and wife 

f ^ estate, court will not decree 

him to piocure hei to join. Ih. 425. 

If a wntten agreement is not sigmed by the 
deteiidaiit, tiie plaintiff need not give it in evi- 
bas signed it, and it relates 
m issue between the parties. H7Z- 
son v. Buwie, 1 Car. & B. 8. 


Conntfirl^rtT® TT Memorand-am and 

memorandum of a contract 
toi sale of laud was signed in connterpait, one 

IS’” f P® «■’ agents 

^ ^ vendor’s solicitor. The 
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All agent not being able to write, held the top 
of the pen while another person wrote his name 
to an agreement : — Held, a sufficient signature. 
Ilelshaw y. Langley, II L. J., Gh. 17. 

A contract for the purchase of land made by 
an agent in his own name, vests the equitable 
estate in the principal, and may be established 
by hnn against the agent and persons claiming 
under him, although the agent is appointed 
merely by parol, ('jee v. Maehenzie, u\ L. J., 
Gh, 5(U ; 37 L. T. 218. 

The plaintiffs appointed by parol W. F. M. 
as their agent to purchase land on their behalf. 
W. F. M. entered into a contract for the pur- 
chase of the land in his own name, and then 
assigned the beneiit of the contract to J. T. M. 
for valuable consideration. In an action by 
the plaintitfs against W. F. M. and J. M. to 
establish the agency, tiic vendor not being a 
party : — Held, that the appointment of W. F. M. 
was "an agency within s. 1 of the Statute of 
Frauds, and not a trust or confidence within s. 7, 
an<l therefore was not requiretl to be evidenced 
by writing. Ih. 

The detent hint, an estate agent, contracted to 
sell laud to tlie plaintiff, who paid a deposit. 
The defendant signed a receipt in his own name 
for the deposit, and the plaintiff signed an 
agreement containing the terms of the pur- 
chase. The owner of the land refused to com- 
plete the purchase, and the plaintiff sued the 
defendant hir damages for breach of the con- 
tract to sell. At the trial the jury found that 
the defendant sold as principal Held, that 
the defendant was persunally liable, and that 
the agreement and receipt taken together formed 
a sufficient contract to satisfy the Statute of 
Frauds, s. 4. Lmig v. MiUa7\ 48 L. J., C. P. 
598 ; 4 G. F. D. 450 ; 41 L. T. BUG ; 27 W. R. 
720— G. A. 


18G2, was signed as follows : — “ A., secretary 
for the B. Company, Limited.” The Companies 
Act, 18G7, s. 37, sub-s. 2, provides that such an 
agreement may be signed on behalf of the 
company by any person acting under the ex- 
press or implied authority of the company. 
By the memorandum of association it appearecl 
that one of the objects of the company was to 
sell houses : — Held, that as selling houses was 
part of the ordinary business of tlie company, 
the secretary m signing was acting under the 
implied authority of the company ; and that, 
therefore, the agreement was sufficient to satisfy 
the vStatute of Frauds. Beer v. Londo 7 i and 
Parish Hotel Co., L. R. 20 Eq. 412 ; 32 L. T. 715. 


Agent’s Clerk.] — ^Vendor is bound by 

signature of agent’s clerk, thus : “ Witness E. P. 
for Mr. H. agent for the seller,” upon evidence of 
assent ; but clerks in general have no authority 
to bind the principal. Coles v. Trecothieh, 9 
Ves. 234 ; 1 Smith, 233 ; 7 R. E. 1G7. 


Auctioneer’s Clerk.]— A direction by the 

purchaser at a sale of lands by auction to the 
auctioneer’s clerk to fill up the memorandum 
annexed to the conditions of sale constitutes 
such clerk a person lawfuRy authorised within 
the meaning of section 4 of the Statute of Frauds, 
and ^ such memorandum so fiRed up by the 
auctioneer’s clerk with the name of the purchaser, 
although not signed by the latter, complies with 
the requirements of the statute.” Sims v. 
Land ray, 63 L. J., Gh. 535 ; [1894] 2 Oh. 318 ; 
, 8 R. 582 ; 70 L. T. 530 ; 42 W. R. 621. And see 
Dyas v. Stafford, 7 L. R. Ir. 590. Affirmed, 9 L. E. 
Ir. 520. 


d. Promise of Executor or Administrator* 
See Executoe. 


Clerk,] — ^II., head clerk to the defendants, | 

tirew up with their authority a letter addressed ] 
to them, ami containing the terms upon which | 
the plaintiff was to serve them for three years. | 
The plaintiff signed the letter Held, that the I 
letter constituted a sufiicient compliance with 
the 4th section of the Statute of Frauds, being a 
memorandum of the contract signed by the agent 
of the defendants. Brans v. Ifoare, 61 L. J., 
Q. B. 470 ; [ 1892] 1 Q. B, 593 ; 66 L. T. 345 ; 40 
W. R. 412 ; 56 J. P. 66 L 


e. Debt, Default, or Misoarriagre of Another. 
See Principal anb Sueety. 


f. Agreement in consideration of Marriagre. 


Solicitor. ]-^Qumre, whether the signature 

of an attorney to a statement at the foot of a 
ilnift agreement, signifying his approval of the 
draft on behalf of his client, is a signature within 
the Htatate of Framls. Thornburg v. BertU, 1 
Y, & Coll. 0. C. 554 ; 6 Jur. 407. ’ 

A jKjrson who was in treaty for taking the 
lease of a house, slatetl in a letter to the owner, 
that he liml authorised his solicitors to settle the 
terms of the agreement. They subset ^uently sent 
the owner a draft agreement signed by them 
stating that its provisions were approved by 
their client, who afterwards refused to sign or 
acknowledge it: — Held, in a suit for specific 
performance, that the solicitor were agents in 
what they did and that a defence under the 
Statute of Frauds failed. JoUiffe v, Blumberg, 
18 W. R. 78L 


Secretary of Company.]— An agreement for 
sale l«selioM housa, the property of a 
mdm' the Cbmpmies Act, 


What is.] — M. had given a bond and warrant 
of attorney to secure the repayment of a sum of 
money. Judgment had been entered up, but 
not executed ; the bond and warrant of attorney 
came into the possession of L,, as personal 
representative of the original obligee. She was 
on ternib of affectionate friendship with M., and 
often said that he had been unfairly treated, 
in being made to enter into these securities. L, 
had in early life receiveil from the father of M. 
a conveyance of some property in India ; the deed 
of conveyance was expressed to be for a money 
consideration of 10,000 rupees. In truth, the 
money consideration was, if any, a debt of 1,200 
rupees ; the rest was a purely voluntary gift, and 
no money whatever passed when the conveyance 
was executed. M. was about to marry, and when 
his marriage was in contemplation, ffiscussions 
arose about the bond and warrant of attorney. 
M.’s father had told L. that he was advised, if 
she did not abandon the claim on the bond 
and warrant of attorney against his son, to exe- 
cute a deed, which would put an end to the con- 
veyance of this Indian property as a voluntary 
^ conve^nce made without consideration. In his 
I depositions he said that L* promised not to 
I force the bond and warrant of attorney, if hp 
! wouhi abstain fmtu interring wifi dp- 
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yeyance. Other evidence was given of directions 
hy her, that she had abandoned the claim, and 
of a promise, often repeated, that she would 
never trouble M. about it : — Held, that this pro- 
mise, if it constituted a contract, was not a con- 
tract made in consideration of marriage, so as to 
bring it within the words of the Statute of Frauds. 
Jorden v. Money, 5 H. L. Gas. 185 ; 23 L. J., 
Oh. 865. 

Promise to Confer Benefit by Will.]— Prior to 
a marriage the intended husband and wife caused 
a settlement of the wife’s property to be pie- 
pared in accordance with a memorandum in the 
husband’s handwriting ; but before its execution 
the husband verbally promised the wife that if 
she would forego the settlement he would give 
her the same benefits by his will. In accoidance 
with this promise, he, immediately after the 
marriage, executed a will to that effect prepared 
before the marriage. Upon his death, some 
years afterwards, that will was not forthcoming, 
but a later will was found disposing of the 
property in a different manner Held, that 
theie was no contract within the Statute of 
Frauds binding the husband to make a will, or 
any fraud or part performance to take the case 
out of the statute. Caton v. Caton, 35 L. J., Ch. 
292 ; L. R. 1 Ch. 137 ; 12 Jur. (N.S.) 171. Af- 
toed^on ^PP^al, 36 L. J., Ch. 886 ; L. R. 2 H.L. 

P. y., shortly before his marriage with the 
plaintiff, wrote her a letter, in which occuned 
the following passage: “And now, my dearest 
Lizzie, as life is very uncertain at my time of life, 
and as you are ot all the world the person 1 love 
best, I hereby will and bequeath to you, after my 
death, the eight cottages in Peckham’s Walk 
opcupied by Charles Warren and Edward Heath 
and others. You will keep this letter as a proof 
of my intention, in case of any sudden change 
occurring to me, rendering me incapable of, or 
not in a state of mind fit for, the performance of 
so important a document, and making null and 
void any former will and bequest I may have 
made previously. I am doing this, my dearest, 
as a temporary provision for you in case of any 
mergency ... I am your future husband in its 
ffiQSf holy sense. P . y Another part of the will 
contained a reference to the wedding-ring, of 
winch the plaintiff then apparently had the cus- 
tody. After the marriage P. y. died, leaving a 
will wher^f the defendants were executors and 
eight cottages were 
Hot to the plaintiff. The plaintiff claimed 
h declajratlon that P. V. duly contracted with her 
TO Jeaye to or to settle upon her the eight cot- 
t^ TOd that by virtue of the letter the plaintiff 

®o®t held 

« tte letter did not satisfy the requirements 
StaTOte of Frauds with respect to a " 
3Wlduin.j ww®!: as to the statement of considp^m 
Pit, or ^ promise Held on anneal th^ tta 
had been intended that the writer h^ 
thought that he was makine* a cSff 
judgment must be 
l^mt, 66 li T 243— C A 
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subsequent to the marriage, authorising the hus- 
band to di’aw for interest due on a bond which 
was never executed, cannot prevail as evidence of 
a promise, which, if ^subsequent to the marriage, 
IS void as nudum pactum. Randall v. Moraaii, 
12 Ves. 67 ; 8 E. E. 289. 

Part Performance.]— infra. 

And see Husband and Wife. 

gr. Interest in Xiands. 

Agreement for Lease — In Consideration of 
Share of Crops.] — A. agreed with B, to let him 
land rent free on condition that A. should have 
a moiety of tlie crops : wicli an agi cement need 
not be in writing, Rimlter v. KiUinghrich, 1 Bos. 
^ P. 397. See Waddington v. Bristow, 2 Bos. & 
P. 452 ; (N.E.) 355. 

- Contract to Let Bock.] — A corporation, 
being the owner of a graving dock, issued regu- 
lations for its use, that the dock would “be let 
to parties requiring the same for the repair of 
vessels at certain rates ; that a book would be 
kept by the borough treasurer for the entering 
of the names of vessels intended for repair, and 
that as far as practicable priority would be given 
to vessels in the order of entry. A sum of three 
guineas was to he paid to the borough treasurer 
on entering each vessel, which “ entrance money 
and the right of turn for the use of the dock *’ 
were to be forfeited if the vessel did not take 
her turn at the specified time ; and the corpora- 
tion was to have a lien for dockage upon the 
vessel, with a power to detain the vessel for the 
same. In an action by a shipowner against the 
corporation for not allowing his vessel, for which 
the entrance fee had been paid, to enter such 
dock in her turn, according to these regulations : 
-Held, that the contract for the use of the 
dock did not amount to an interest in land 
wipm s. 4 of the Statute of P>auds, and that it 
did not require to be under seal. y. 

Anigston-ujpo^i’-Hull Corporatitni, 44 L J O p' 

’^• '613; '23 

M lir/® rnrnished lodgings.]— A contract 

to let furnished lodgings is a contract for aa 
Strafford, 1 C. & J. 
391 ; 1 Tyr. 293. S. P. Inman v. Stamp, 1 
Stark. 12 ; 18 E. E. 740. 

Seous, as to board and lodgings. WrUtkt v 

SW.'e: 413®^ * ‘2- f 

Contract to Procure Assignment of lease.! 

A contract to procure for a person the assign- 
ment of a lease of a house is a contract for an 
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mencefro-n tho quarter preceding the completion 
of the work Held, that the landlord, havin" 
done the work, might recover arrears of the of 
a year against the tenant, though the agreement 
had not been signed by either party ; for that it 
was not a contract for any interest in or con- 
cerning lands within tho statute ; nor was it 
according to that statute, an agreement “not to 
be performed within one year from the makin" 
there, no time being fixed for the performance 
on the part of the landlord Dom-U<m v. Bead, 

In consideration that A., who was tenant of 
premises under a parol agreement for a seven 
years lease, would give up immediate possession 
to B., in order that B. mi|^ht enter thereon as 
tenant, and also as a compensation for improve- i 
ments madij by A. on the premises, and for the 
value of articles left thereon by A., B. asreed to 
pay A. 100?. A. accordingly telinquisM and 
give up possession of the premises to B who 
was thereupon accepted as tenant from year to 
year, at a different rent from that formerfy paid 
by A., and B. afterwards in part peiformance of 
the agreement on his part paid A. .51/. In an 

mdiou by A. to recover the balance of the lUO/. : 

Held, that tho contract, m respect of which he 
buetl, was not a contract for the sale of an 
interest in or conoeming lands. AW/w y. Weh- 
xfer, 12 C. B. 2S3 ; 21 L. J., 0. P. le/; 16 jfr. 

ooo. 

Agreement as to Alterations.]— The plaintiffs 
agreed in writing with the defendant to let him 
a pubhe-homse from year to year, with an option 
for liini to call on them to grant him a lease for 
twenty-eight years, and a stipulation that if he 
sold such lease for more than 1^200^. he should 
give the plaintiffs half the difference The 
plaintiffh subseciuentij granted him a lease 
differing from that agreed to be granted in the 
following particulars It was for thirty-two 
years insteiul of twenty-eight. The rent was 
10.)/. instead of 100/. The jireminm was 800/. 
instead of 1 200/. ^ There was nocovenant as hatl 
been ^agreeii, against assignment without the 
lessors consent, nor liinding the lessee to take 
his beer of the plaintiffs, t^ome other covenants 
burthensome on the <lefendant which had been 
agreed for were omitted. These alterations were 
mmgea byjjarol only. The defendant sold the 
lease for 2.500/, The plaintiffs sued upon the 
agreement for half the ilifference between that 
sura and 1,200/. ^ The Jury found that the stipu- 
lation as to dividing the surplus remained in 
force or wm rem‘we<l Held, that the effect of 
the alteration of the original terms agreed upon 
between the parties was tliat the old agreement 
was dissolved, and a new one made incorporatinu 
such parts of the old agreement as the parties 
did not choose to alter ; and that as such new 
agreement related to land, and was not in writinsr I 
within s. 4 of the Statute of Frauds, it could not 
be enforc^ by action. Sanderson v. Graves, 

269 ; 23 W. R. 797. > x.. r. 

Agreement to Bepay Loan out of Rent.!-— A 

^toraer, in July, borrowed 200/. from his 
upon the terms of a verbal agreement 
that the loan should be repaid out of the rent of 
a farm wM<* would become due to him at 
michs^mas, xhe money was advanced by the 
emtoaer then gave them a 
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“‘howsad and requested the tenant, 
became due, to pay 
w/; The letter contained no 

lefeience to the loan, and did not show that any 
consideration had been given for the authority, 
1 he bankers sent the letter to the tenant. The 
customer was adjudicated a bankrupt upon an 
act of bankruptcy committed in August Held, 
that as the rent was an interest in land, the 
agreement was one which by virtue of s. 4 of the 
statute of hrauds, could not be proved by parol 
evidence, and that, therefore, the letter could alone 
be looked at. Arid that the letter amounted only 
to a revocable authority to pay the rent to the 
revoked by the bank- 

Furnish. ]-. An agreement by 
which A., in consideration of B. hiring a house 
for him, agrees to furnish the same house, relates 

be in writing. 

B. an. ^ A- ^ 

ho^^.5fn plaintiff agreed to let a 

house to the (lefendmit, and to sell him the fur^ 
niture and fixtures therein, and to make altera- 
tions and improvements in the house : and the 
defondant agreed to take the house and pay for 

the furniture and fixtures and alterations ; Held 

an agreement relating to an interest in land.’ 

T V. Ilancocli, 3 C. B. 766 ; 16 L. J,, 

K value having 

been sold by the tenant’s trustee in bankniptcy 
to the plaintiff and resold by him to the defend 
dant, who was landlord of the premises Held 
that no memorandum of this latter sale was ne- 
cessary under the Statute of Frauds, it being 
interest m land, under s. I 
of the Statute of Frauds, nor of goods and chattels 
under s. 1 / . Lee v. Gashdl, 45 L. J., Q. B. 540 • 

\ S’ ; 24 W. R 824 ' 

And see Sleddmi v. Crnihslianh, 10 M. &W. n T 

27 • 13 ‘ Ex ^ 'J'mood, 13 M. & w! 

Machinery affixed to a 
^ within the meaning of tho 

Statute of Frauds. Jarvis y. Jarvis, 63 L J 

199 ^ ^12 ; 1 Manson' 

Right of Shooting— Taking away 0ame. I 

A grant of a right to shoot and take away a part 
of the game killed is a grant of an interest in 
land and within the Statute of Frauds. Webber 
V. Lee, 51 L. J., Q. B. 485 ; 9 Q. B. D. 315 : 47 
L. T. 215 ; 30 W. R. 866 j 47 J. P. 4—0. A. 

Agreement to Charge HereditamentsJ—An 

agreement to charge hereditaments with tho 
value of property which has been lost through 
the wron^ul act of a third person must be in 
writing, as being within the 4th section q£ tho 
Stetute of Frau^ ; but it may be taken out of 
the Stetute by a deposit of title-deeds. Whitmore* 

V. Mrlep 4:Z L. T. 192; 28 R, 908. 

ioK n 1 ^9 WM 

^5 ; 14 Cox, jO. O. 617. See also v^ 
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Advance of Money on Security.] — ^An agree- 
ment to advance money on the security of land 
is an agreement which requires to be in writing 
by s. 4 of the Statute of Frauds. Mowuey v. 
Eanldm^ 1 Cab. & E. 496. 

Declaration of Trust.] — A. verbally agreed to 
bid for B. at an auction of a house ; the house 
was bought and the deposit paid by A. In an 
action by B. against A. to have it declared that 
A. was his agent and trustee : — ^Held, that 
although under s. 4 of the Statute of Fiauds an 
agency might be established by parol, s. 7 applied, 
by which all declarations of trusts of lands, tene- 
ments, &c., must be pioved by some writing. 
James v Smith, [1891] 1 Ch. 384 ; 63 L. T. 521 ; 
39 W. E. 396, Affirmed on other grounds, 65 L. 
T. 544--C. A. 

Sale of Building Materials.]— A contract foi 
the sale of building materials to be taken down 
and removed by the purchaser is a contract for 
the sale of an interest in land within s. 4 of the 
Statute of Frauds. Marsliall v Green (1 C. P. 
D. 35) discussed and distinguished on this point. 
Lavery v. 57 L. J., Ch. 570 ; 39 Ch. D 

508 ; 58 L. T. 846 ; 37 W. E. 163. 

An agreement to become partners in a colliery 
which was to be demised upon loyalties, and 
the royalties to be divided in certain pioportions, 
is an interest in land within the Statute of 
Frauds (21 Car. 2, c. 3), and must be in writing, i 
signed by the paities. Caddich v. Skidmore, 3 
Jur. (N.S.) 1185. 

Partnership.] — Where a partner agrees to ; 
retiie fiom a partnership, the assets of which in- 
clude an interest in land, and it is an essential 
term of the agreement that the retiring paitner 1 
shall assign his share in the assets, the contract s 
is within s. 4 of the Statute of Frauds, and must 1 
be m writing. Gray v. Smith, 59 L. J., Ch. 145 : 1 
43 Ch. B. 208 ; 62 L. T. 335 ; 38 W. E. 310— i 
€. A. 


Contract for Purchase of Debentures— “ Float- 
ing Security.”]— The sale of debentures in a 
company that create a “ floating charge ” on its 
property consisting in part of leaseholds is a con- 
tract for the sale of an inteiest in land within 

4 of the Statute of Frauds. Driver v Broad 
•63 L, J., Q. B. 12 ; [1893] 1 Q. B. 744 ; 4 B 411 • 
69 L. T. 169 ; 41 W. E, 483-C. A. ’ 

See also eases sub tit. Vbnboe and Pdk- 
CHA8BR. 

h. Mot Performable within a Year. 

Where Possibility of Performance.]— That 
part of the 4th section of the Statute of Frauds 
which requires agreements not to be performed 
Withm a year to be in writing and signed, does 
not apply to cases in which the performance 
accident, be extended 
beyond that period ; it is to be confined to cases 
where^tbe agreement is not to be peiformed and 
-cannot be carried into execution within that 
T of ^^av. 478 ; 

^3 

when A. agreed by parol, for valu- 
^ leave G. a certain amount 
died fourteen years after the 
wt the Statute of Frauds 


c- Where an agreement is to be pci forme] on a 
id contingency ; which may happen within the 
ig year attei it is made, and it does not appear on 
V. the face of the agreement that it is to be per- 
formed after the yeai, it docb not fall \Mthin the 

statute ; wheie, therefore, a debtoi to the plaintiff 
Lo stated to the plaintiff’s solicitor, on being applied 
se to for payment, that he, the debtor, could not 
,11 pay then or dui mg his lifetime, but tli it he had 
it provided for payment by his will, and directed 
It his executors to pay Held, to be binding on the 
n executors, although there was no pioiinse in 
1, writing by the testator to pay. Weih v. Jlorto/i, 
3- 12 Moore, 176 ; 4 Bmg. 40 ; 2 Car. cV; l\ .383 • 
?. 5 L. J. (o.b.) C. P. 41 ; 29 E. E. 498. 

By one Party.]— Where by the terms of 

a contract one party can perform his part of it 
within a year, a sub«e(pient reipiest by the other 
1 paity that such performance sliould be p(Ntpoiu‘d 
1 till after a year does not bring the case within 
r &. 4 of the htatute of Frauds, although such 
3 request be acceded to. Be ran v. Gar/\ 1 Cab A 
. E. 499. 

. An agieement whereby aU that is to be done 
. by the plaintiff, constituting one entire coiisidei <i- 
tion for the defendant’s promise, is capable of 
I being peiformed within a year, and no part of 
1 what the plaintiff is to do constituting such con- 
, sideration is intended to lie postponed until after 
t the expiration of the year, is not within tlie 4fh 
, section of the Statute of Frauds, iiotwithstandun'^ 

! the peiformance on the part of the defendant is 
or may be extended beyond that period. Smith 
V. ]\^eale, 2 C. B. (n.s.) 67 : 26 L. J., C. P. 143 * 

» 3 Jur. (N.S ) 516 ; 5 W. R. 563. 

Publication of Book in Parts — Sufficient Con- 
tract.]— If it appears to have been the under- 
standing of the parties to a contract at the time 
' that it was not to be completed within a year! 
though it might and was in fact in part per- 
formed within that time, it is within the statute ; 
and if not in writing signed by the party to be 
charged, it cannot be enforced against him. And 
his signature in a book entitled Shakspeare sub- 
scribers their signatures,” not referring to a 
printed piospectns, which contained the terms of 
the contract, and which was delivered at the time 
to the subscribers to the “Boydell Hhakspeaie” 
cannot be connected together, so as to take the 
case out of the statute, as such connection could 
only be established by parol evidence. Bovdell 
E 2 Camp. 157 ; 10 

But where a party agreed to take a work which 
was to be published in twenty-four numbers, at 
intervals of two months, and after receivinc^ 
several numbers refused to take any more, though 
he had notice from the publisher that the othm 
were ready for him if he would send for them • 
pamtiff, the assignee of the publisher’ 

having found a verdict 
for the plaintiff for the price of the numbers 
receiv^ by the defendant, the court refused to 
disturb it, although it was contended that the 
contract WM entire and void under the 4th sec- 
tion of the Statute of Frauds, it not having bSi 
reduced into writing, or to be performed witMn 
Moore, 2 ; 3 Bing. 

E E. 625 * ^ J- (0-S-) 0. P. 36 ; 1 

BHite for more than a Year -Determinable 


mtHii.]— An <\[?reement to hire a carriao-e for 
more than one year, determinable by the custom 
of the trade, at any time, upon payment of a 
yeai s hue, is an ag'ieement not to be performed 
within one year from the making thereof and 
must be signed by the party to be charged there- 
with. Enroll V. Li vet pool {EarlY i M & lly 
m ; d B.k (J. 392. ^ 

To Leave by Will ]™An agreement to leave 
money hy will need not be in writing althoindi 
uncertain as to the time of performance. AW<- 
ton Y. Emhlors, .3 X^urr. 1278 ; 1 W. Bl. 353 
S. P., Tltdloi! V. EUlletr 34 Beav. 478 •* 34 *T,' ' r ' 

w’ X ■‘81 ; 13 

52 L. J., Q. B. /37 ; 8 App. Gas. 467 * B) r. T 
303 ; 31 W. U. 820. ' , i.. i. 

_ Partnership.] -But an agreement to enter 
into partnership for ten years must. ^Vllrlnl»i^ 
V. Ernes. 7 D. A B. 548 ; 5 B. & 0. 108 ; 29 B. B. 
181. 


CONTEACT — F ormation of. 


Contract of Service. ]~-a contract to serve foi 
one year, the service to commence on the second 
day after that on which the contract is made 
IS a contract not to be performed within a year 
within the meaning of the Statute of Frauds 
s. 4. ('awthorne v. Cordrei/ (13 0. B (xsl 
406) distinguished. Britain v. Eossiter. 48 L.J 

’ 11 Q. B. D. 123; 10 L. T. 240- 27 
W. B, 482. .a. 

A Conti act for a year s service to commence at 
a subsequent day, is a contract not to be per- 
formed within the year, and must be in wiiting • 
therefore, no action can be maintained for the 
preach of a verbal contract made on the 27th 
^ service to commence on the 

A 1 1 Bracegirdle v, Heald, 1 B. 

A: Aid. 722 ; 19 B. R. 442. 

^ A,, on the 20th July, made proposals in writ- 

service as 

bailiff for a year ; B. took the proposals and 
went J^way, and entered into A.’s service on the 
oll‘y =— Ihal this was a coutiact, 
on the -.0th, not to be perfoiriied within the 
space of one year from the making. tStwHuiq 
V (^Lord-), I C. M. & E. 20 : 1 Tv.t 

bub ; 3 L. J., |{x. 232. 

The plaintiii agreetl on a Sunday to borve 
defendant for a year, the service to commence 
«n the Monday On the Monday the plaintiff, 
with the knowledge and consent of the defen- 
dant, commenced the service, and received 207. 
■on account : — ^Held, in an action for a wrongful 
dismissal within the year, in which an objection 
vt as taken that there was a contract for a year’s 
service to commence on a future day, that the ‘ 
jury might infer a new implied contract on the 
Monday for a year’s service from that day. 
Uvtlmrn y (hrdertj, 13 C. B. (K.s.) 40(1 : 32 ] 

XJ. U O. 1 . lt>2. ^ 

^ agreement defendant agreed with 1 

plaintiff to serve him for a year from a future ( 
day and that the service thenceforth should t 
continue, subject to be determined by three t 
months notice. After the expiry of the year, c 
defendant quitted plaintiff’s service without s 
notice :j-Held, that plaintiff might maintain an •' 
action for this breach of their agreement, not- a 
TOthstanding the Statute of Frauds. Collu v. t 
EiiUMmley, 7 W. B, 87. e 

for service for more than a p 
yeaft; wt auhj^t to determination within the ! u 


Z ITl within s.‘ 4 of the 

n Statute of brands, and must therefore be in 
a writing. Dobson v. Collh, 1 PI. & K 81 * 
d L. J., Ex. 267 ; 4 W. B. 512. * ’ ^ 

<1 A. entered the service of B. under a written 
i- agreement as follows : — “ I agree to receive you 
r. as clerk in my establishment in consideration of 
your paying me a premium of 3007., and to pay 
you a salary at the following rates, viz., for the 
h no; for the third 

“ 1 for the fifth 

and foliowmg years that you may remain m mv 
empioyment” : — Heid, that the agreement was 
, one that, by the statute of Fiauds, was required 
to be in writing : that there being a precise 
, stipulation for yearly payments, evidence was 
. not admissible to show that at or after the time 
tlie letter containing it was sent by B. to A it 
was verbally agreed that the salary should ’be 
L- paid qiiaiterly, and that the facts of the pay- 
meats having usually been made quarterly, did 
. not vary the rights of the parties under the 
agreement. Girmd v. Richmond, 2 C. B 835 * 
lo L. J., C. P. 180 ; 10 Jur. 360. ’ 

• — 7 Contract.] — Six persons 

signed a document purporting to be the basis of 
a partnership to last for three years and to com- 
mence at a subsequent date. By the teims of 
the document the interest m the partnership 
V as to be divided into thirty -six shares. J B 
was to hold twelve shares, and E. B., F. *H.* 
were each to hold six shares! 
and B. T. was to receive a salary of 500/. per 
annum. H. B. objected to this arrangement, 
and wished that he himself should hold seven 
shaies, and that J. B. should hold eleven On 
signing the document, R. B. wrote before his 
signature to the document the words, “ Exceot- 
shares.” A. 8. T. insisted that 
H. B. should hold only the same number of 
shares in the partnership as he did. A corre- 
spondence ensued with reference to the terms 
ot the partnership ; and, ultimately, A. 8 T 
withdrew his objection by letter. H. B. never 
assented to the provision that he should hold 
only six shares. J. E., E. K., F. B., and H. R. 
having afterwards refused to take A. S. T. into 
partnership unless he would consent to be a 
salaried jmrtner only, A. 8. T. brought an action 
I tor breach of the terms of the document : — Held 
that the document set forth an agreement not 
to be performed within a year, within the 
Statute of Frauds, 29 Oar. 2, c. 3, s. 4, and that 
as there was no complete agreement in writing 
signed by the paities to be charged thereby, no 
action would he for a refusal to perform the 
terms of the document. TimtUm v. Randell, 19 
W. It. 413. 




, yOE.. rv. 
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Reference to other Documents.] — A com- 
Companies Act, 

1862, entered into negotiations with the plaintiffs 
to employ them as managers for five years. A 
draft agreement was prepared and submitted to 
them ; they objected to some of its terms, and 
thereupon the directors of the company wrote 
out a paper modifying the draft agreement in 
I some particulars, but concluding with the words 
• all other provisions as in draft” The plaintiffe 
a^eed to the draft agreement as modified by 
this paper. The secretary of the compahy 
minute book a resolution that the 
plaintiffe having signified their wiBingness to 
undertake “the management of the company’s 
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works upon the tern s of the draft agreement 
submitted to them by the board, it was resolved 
that the agreement be engrossed in duplicate, 
signed, sealed and executed.” At the next 
meeting of the directois of the company the 
chairman signed the lesolution pursuant to the 
Companies Act, 18G2, s 67 Held, that theie 
was a valid contract within tiie Statute of 
Frauds, s. 4-, by the company to employ^ the 
plaintiffs during five yeais : for the terms of the 
service were completely ascertained when they 
assented to the draft agreement as modified by 
the paper, and it w'as immaterial that the 
diiectors of the company intended the contract 
as finally arrived at to be afterwards “ engrossed 
in duplicate, signed, sealed, and executed ; ” and 
the draft agieement and the paper modifying it 
might be identified by parol as the draft agree- 
ment referred to in the resolution entered in the 
minute book : and although the signature of the 
chairman was affixed to the minute book for 
the purpose of verifying the accuracy of the 
entry therein contained, pursuant to the Com- 
panies Act, 1862, s. 67, it nevertheless operated 
as an admission of the contract contained irr the 
draft agreement and the paper, and was 
sufficient to satisfy the Statute of iB'rauds, s. 4. 
Jones V. Victoria Ora ring Doelt Co., 46 L. J., 

Q. B. 219 ; 2 Q. B. D. 314 ; 36 L. T. 347 ; 25 W. 

R. 501. 


the parish, to allow and pay the plaintiff the 
whole income arising from the money in the 
hands of the governors of the bounty of Queen 
Anne, in respect of the curacy, and to take all 
necessary measures for payment of the annual 
grant from the society, by renewing tbe applica- 
tion on behalf of the plaintiff, according to the 
rules and regulations of the society, through the 
bishop of the diocese, by forwarding the same to 
the bishop, to be by him sanctioned and for- 
warded to the society, and to receive the same 
as long as it should be paid for the use of thc‘ 
plaintiff :-Hcld, that the agreement w'as within 
the Statute of Frauds, as not being to be per- 
formed within a year fioin the making t her ‘of, 
BoherU v. Turlicr, 3 Ex. (532. 

Held, also, that the following document, signed 
by the defendant, was not sneh a memorandum 
or note in writing as satisfieil the statute :— ** 4 
A. B., the perpetual curate of Ht. B., of C.. in 
the E. diocese of L., nominate H. R. (the plain- 
tiff) to the curacy of St. B., and I proposi* to 
allow him, for his stipend, 70/. per annum, 
granted by the society for promoting the employ- 
ment of additional curates in populous places (so 
long as it continues to be paid), and the whole 
interest of 2,600/. in the hands of the governors 
of Queen Anne’s bounty, appropriated to the 
augmentation of the perpetual curacy of 8t. B.*^ 

n: 



oto of stipendiary 

tlie duties ! 
defeudant duly nom 

and license of the 


ose the plaintiff, to employ the p3 
"o long as he should so opi 
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_ — Bestramt of Xrade.]-The statement of 
claim alleged that in 1K66 the defend, mt entered 
into the plaintiff’s employment as a forenmu 
tailor for three years, on the terms that if he 
should leave the plaintiff he should not engage 
m the service of any one carrying on, or himself 
carry on, the business of a tailor within hve 
miles of D. ; and that on the expiration of the 
three years ho continued in the plaintiff’s em- 
ployment on the like terms (except as to the 
of employment) till 1877. Breach, that 
m 1877 the defendant left the plaintiff, and 
earned on business as a tailor in D. The state 
raent of defence alleged that the contract was 
not in writing as required by the Statute of 
frauds: — Held, on demurrer, by Hawkins J., 
that the contract amounted to an agreement not 
to set up the tr.ade (luring the joint lives of the 
defendant and the plaintiff; and was, thoroforo 
prim i faci^a not to bo performed within a year, 
and therefore fell within s. 4 of the Statute of 
4 rands. Dave// v. Shannon, 48 L. J., Ex 4.-)9 ■ 

4 Ex. D. 81 ; 40 L. T. K28 ; 37 W. R^5<)y! ' 

>SV also Master and Servant. 

To Mamtam Persons.]---A parol agreement to 
mamtam a child known to be about five years 
old until she is able to do for herself, is an 
agreement not to be performed within a year 
withm the meaning of the statute of Frauds 
although determinable within the year by the 
happening of a collateral event. Farnnnton v 
Domhoe, Xr. E. 1 C. L. 675 ; 14 W. E. 922. 

An agreement to keep, maintain, and clothe A 
(luring his life, and supply him with grass fur 
two sneep during the same period, is not within 
the 4th section of the Statute of Frauds and 
<loes not require to be in writing. O'Sfdliraa v 
14 W. R. 407-~Ex. Oh ' 

A contract for the maintenance of a child at 
the defendant s request, to enure “ so long as the ’ 
defendant shall think jiroper,” is a contract uiioii ‘ 
a contingency, the performance of which is not ^ 
necessarily to take place beyond the space of a ’ 
year, anci, therefore, not within the 4th section ^ 
SoveJi, v. Straw^ 

2 C. B. 808 ; 15 L. J., 0. P. 170 ; 10 Jur. 1 
057 . X 

A husband and wife having taken out cross- 
summonses against each other for assaults ^ 
entered into an oral agreement with each other ^ 
5 the summonses and to live apart 

the husband agreeing to allow the wife a weekly 
sum tor maintenance, and the wife agreeinf>* to 
maintain heraelf and her children and to indtmi- 
nity the husband against any debts contracted 
hy her. An action having been brought in the 
county court by the wife against the husband for 
SIX weeks arrears of maintenance undhr the 
agreement : — ^Held, that the agreement was not 
an agreement not to be performed within one 
year within the 4th section of the statute of T 
h rauds, and, therefore, need not be in writing 
Fatm V. Shannon, (4 Ex. B. 81) not foUowel’ 
Mo&reffOTY, Me Gregor, 57 L. J., Q B 591 • 21 
as. B. 424 ; 37 W. E;45 ; 52 J. B. 772^0 1 
Affirming 68 L. T. 227. ’ ‘ ag 

And see Km^lnmn v, Blmtt, infra, col. 72. 
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I fit Bs. Gd. a ton, to be delivered at the tip 

t of the colliery, into waggons to be provided by 
1 Kui * payment to be made monthly by 

oiHs. ihe coal was delivered in pursuance of the 
■ ^<'>^i^{*act, when a company was formed to carry 
on the business which had been carriec! on by 

iV; p c n the coal was supplied 

oy 1. & Co. to the company, on the terms of the 
contract, and the bills for payment wore drawn 
upon and accepted by the company. The con- 
tract stipulated that it might be determine I on 
SIX months notice. Afterwards the company 
gave notice ^ to determine the contract at ihe 
expiration of six months. P. & Co. continued to 
deli\ei 100 tons of coal a day at the tip of the 
colliery ; but the company not providing waggons 
for Its removal, it was stacked by P. & Co. m an 
adjacent field, and notice given to the company, 
i he company having become bankrupt, P. & (’o 
ciaimeil to prove against them for the amount of 
the coal so stackecl :~-Held, that the proof must 

be disallowed, as the contract between P k Oo 

and the company, being one that could not be 
performed within a year, ought to have been in 
writing, and as it was not, it was void. Pentee- 
f/foiea IfeJ H;., J71 re, Aemotan, Fx parte, 4 
Be Ct.^F. & J. 541 ; 31 L. J., Oh. 741 ; 8 Jur 
(N.b.) /06 ; 7 L. T. 84 ; 10 W. R. 656. 

Contractor— Share in Profits of Undertaking “ 

I —An agreement entered into by a contractor to 
share m the profits of an undertaking for making 
a canal, although the contract is not capable of 
being completed within a year, is not such an 
agreement as by the Statute of Frauds is re- 
quired to be in wanting, but may be proved by 

P (A 6 Moore, 


^ manufacturers of fuel, 

jme, ^nd if continued 
W wfth P, t Go. for 

fcan X(J0 fbns 


hi ^ 




^ Sale of Practice.]— The following memorandum 
g w as made between the plaintiff and the defendant 

‘‘ of ' Prfof respective initials : “ Bfct! 
I- of I lactice. 80 ^. per annum for five years com- 

^ of Mr. Lees life, if he survives the five 

- .yeais, i>ayable in either case quarterly, the first 
. payment, xMichaelmas, 1828 ; Mr. Lee to separate 
the })ractices, li.B. and C. P. : ’’-Held tS w 

‘ bffi^S ® explain the document ; 

but that, inasmuch as it appeared to be a memo^ 

: randum of a contmet thS was not I u Zt 

state^oiTthefeo yy!:i“‘l“°co™deration was 
Stated on the face of it, it came within the 4 th 

section of the Statute of Frauds, and was tlime* 
fore not capable of being enforced by aetton: 

) 

Agreement to lead Money-CaUs.l— Bv -in 
act of parliament trustees were crM.ted'^ for 
budding a, bridge, and it provided that persons 
who should agree to lend money towards cwryii^ 

treasureiAf th ^ the 
treasm ei of the trustees as they should direct Tn 

an action against a party, who had agreed to lead 

201., for non-payment of calls Held, that an 
agreement to Irad the 2 ol. might be inferred fKan 
a paper si^ed by him, which referred to m gS 
^ement to subscribe a sum theteia ?ee agasS 

251., and of his tokmgareceiptfbraiM^liaawn 

mthm s, 4 Ae ^ J&S 33 

a f^nedstating thii ' 
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the whole sum Viouhl not be, nor w'as it, called 
for within a year. v. Bouqhs 3 Uaiiw. C'as. 

668 ; 8 G. & D. 119 ; a Q. B. 845 ; 13 L. J , Q. B. 
74 : 8 Jiir. 81. 

Agreement to Abandon Proceedings —Defence 
to Action.] — An asci cement to abandon threatened 
proceedings which might otherwise be bi ought 
at any time wnthiii six years, is, it tollowed m 
fact by an abstenlion troni pi oceedings, a con- 
tract which IS peifoimed by one ot the parties 
within one year, and consequently is not such a 
contract as is leqiiired by sect. 4 ot the Statute ot 
Frauds to be in wniting. That section docs not 
reijuiie that an agreement whicli is set up as a 
defence to an action should be in w liting. Mde^ 
V. Ntfw Zealand Aljord B^tate Co., 54 L. J., Ch. 
1085 ; 32 bli. D. 266 ; 53 L. T. 219 ; 34 W. E. 
669. 

Agreement not in Writing — Evidence on 
quantum meruit.] — Plamtift by the fiist count 
of his declaration alleged that by an agreement 
between himself and defendant, in consideration 
that plaintiff w^ould ser^e defendant as his cleik 
for thiee yeais, defendant agieed to pay him 
60<^. and aveired perfoimance of all conditions, 
and assigned as breach the non-payment by 
defendant of the 60/. The second count was 
for wages payable by detendaiit to plaintiff 
for work done by plaintiff as defendant’s clerk : — 
Held, that although the agreement not being one 
to be performed within a year, came w ithin s. 4 
of the Statute of Framls, and so, not being in 
writing could not be sued upon under the first 
count, yet it w^as evidence on quantum meruit of 
the value of plaintiff’s services and might be 
referred to and taken into consideiation by the 
jury as the rule oi measure of damages under the 
second count, and as showing the estimate which 
defendant himself had put upon plaintiff’s 
services. Soarislriolt v. Parlihmtn, 20 h. T. 175 : 
17 W. R. 467. 

i. Contract Executed or Partly Performed. 

Contract not Performable within a Year.]— 

■The services of a clerk had been continued for 
some years. In an action tor dismissing Vn-m 
before the end of a current year Held, that the 
agreement need not be in writing. Beodoti v 
OoUyer,i Bing. 309 ; 2 Car. & P. 607 ; 12 Moore, 
552 ; 5 L, J. (o.S.) C. P. 180 ; 29 E. R. .576. 

Sale of Patent.] — The plaintiff assigned 
mtters patent to H. & N., who covenanted to pay 
him a sum by instalments extending over several 
* years, provided that if, at the expiration of twelve 
months from the date of the deed, they should 
not approve of the patent, and should give notice 
of tor disapprobation and of their intention to 
m me patent, then the payment of the first 
i^talment should bo suspended ; and if, having 
git® such notice, they should, within six months, 
the patent, the covenant should cease. The 
deed waa executed by E., but there was no signa- 
ture ot H., hut only a seal for him in the usual 
way. H. & N. attempted to work the patent, 
but, being dissatisfied with it, sent the plaintiff 
a notice, signed by both, referring to the deed 
and m the terms of the proviso Held, that 
Hie contract haying been performed on one side 
withm a year, the case Was not within s. 4 of 
the .statute of Frauds, inasmuch as to enaef- 
ccateacfe not to beperiorined 


on either sitle wdtliin the year. Cherry v. Ifeof- 
niq, 4 Ex. 631 : 19 L. J., Ex. 64. 

Contract to Support.] — The father of seven 

illegitimate children agreed wnth their motlier 
verbally to pay her 300/. per annum, by equal 
quarterly instalments, for so long as she** should 
maintain and educate them. At the time of 
making the promise the eldest child was about 
fouileen years old. For several yeais tlu^ motlnu 
inamtamed and educated the children, and the 
fathei paid the agreed sums. At Michaelmas, 
1870, he discontinued his payments. Thernotliei 
still continued to maintain and educate the 
children, and in May, 1873, brought an action foi 
twmajid a-half yeais’ ai rears Held, that, the 
consideration being executed, she was entitled 
to lecover as for “money paitl at tlie father’s 
lequest,” at the rate fixecl by the verbal agi’i'e- 
ment, even assuming that the agreement w^as 
one “not to be performed within a year.” 
Kmmhna)i v. Bluett, 43 L. J.. Ex. 151 ; L B 9 
Ex. 307 ; 32 L. T. 262 ; 22 W. E. 758— -Ex.^’h. 

Interest in Land.]— The equitable doctrine of 
part performance has not been confined to con- 
tracts for an acquisition of an interest in land. 

: Probably it applies to all cases in which the 
couit would entertain a suit for specific per- 
toimance if the contract had been in writing. 
A verbal agieement for an easement may he 
enforced where there has been part performance, 
whether it is or is not within s. 4 of the Statute 
of Fraud's. And semble it is within the section 
Britani v, Boiihifer (11 Q. B. D. 123) discussed. 
McMambs v. Cooke, 56 L. J., Ch. 662 ; 35 C’h 1) 
681 ; 56 L. T. 900 ; 35 W. R. 754 ; 51 J. P 
708. 

The doctrine as to part performance, W'heieby 
I a contract not enforceable by an action at law, 
owing to the provisions of the Statute of Fraiuis, 
s. 4, was made enforceable in eqfiity, was confinofl 
to suits as to the sale of interests in land, and its 
operation has not been extended by the Judica- 
ture Act, 1873. Britain v. Roshiter, 48 L. J,, Ex. 
362 ; 11 Q. B. D. 123 ; 40 L. T. 240 ; 27 W. E 
482. 

Where a contract which by reason of its 
within the Statute 
of Frauds, cannot be enforced by action, has 
been perfoimed by one party, and the benefit 
theieof accepted by the other, the former can 
recover on the implied contract arising out of 
such peiformance, and it is immaterial whether 
the express contract has or has not been re- 
scinded. Samgo v. Canning, Ir. E. 1 C L 434 • 

The general principle as to the circumstances 
under which a part performance of a parol con- 
tract relating to land will be regarded as suffi- 
the operation of the Statute 
ot Frauds is accurately stated in the judgment 
mAUermn v. Maddison (7 Q. B. B. at p. 178) ■ 
—Held, also, by Baggallay, L.J., that the iUus- 
tration which is there given of such geneml 
pnnciplethat “payment of part or even of the 
whole ot the purchase-money is not sufficient to 
exclude the operation of the statute” is rightly 
qualified by the following words, which are there 
stated, unless it is shown that the payment was 
made m respect of the particular land, and the 
shbiS^f witerest in the land, whmh is the 
subject of the parol agreement,” those qmMfyfim 

(L. E, i Oh, 35). y* ^4m 
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52 L. J., Q. B. 140 ; 10 Q. B. D. 148 ; 48 L. T. 00 : 
47 J P.244—0. A. 

Seoible, per Brett, L.J., that Xioi?i v. Fabian 
(L. K. 1 Oh. 35) is not an authority tor those 
qualifying words, aiul that mere payment of part, 
or even of the whole, of the purchase-money will 
not he sufficient under any circumstances to 
exclude the operation of the statute. Ih. 

The plaintiff as heir-at-law of an intestate 
claimed the title-deeds of the intest at e\s farm, of 
which the defendant had taken ])ossession on his 
<leath The defendant counter-claimed for a 
(tcclaration that she 'was entitled to a life estate 
in the faj'in, and to retain the title-dee<ls for her 
life. The jury found that the defendant was 
inducc({ to scive the intestate as his housekeeper 
without wages for many years, and to give up 
other prospects of estahlisiiment in life by his 
promise, which was a verbal one, to make a will 
leaving her a life estate in his farm, if and when 
It became his property : — Held, that neither the 
continuance of the defendant in the service of the 
intestate, nor the fact that the latter had executed 
a document which he intendeil to operate as a 
will m the defendant’s favour, but w Inch failed 
to take effect from want of ])roper attestation, 
was anyevKlencc of a sufficient part peiformance 
of the jiarol agreement between the intestate 
and the defendant, uiion which the defendant's 
counter-claim was based, to exclude the opera- 
tion of the Statute of Frauds, and therefoie that 
s 4 of that statute was an answer to thecouiitei- 
clami Aldnr.s(m v. Maddi^son, 50 L. J., Q. B. 
466 : 7 Q. B. D. 174 : 45 L. T. 334 ; 29 W. li. 
556—0. A. Affirmed in H. L., 52 L. J., Q. B. 
737 ; <8 App. Oas. 467 ; 49 L. T. 303 ; 31 W. K. 
820 ; 47 J. P. 821. 

When a person has contracted for the purchase 
of land by an agreement, the terms of which are 
paitly written and partly verbal, and has obtained 
possession upon performance of the written terms, 
to attempt to retain possession and refuse to 
perform the verbal tei*ms amounts to a frautl. 
Jermn v. Berridija, 27 Jj. T. 436. Affirmed, 
42 L. J., Oh. 518 ; L. K. 8 Oh. 351 ; 28 L. T. 481 ; 
21 W. K. 395, 

A. signed a contract for the pin chase of land 
from B., and on the same day transferred tlie 
benefit of the contract to 0. by a memorandum 
in which some of the terms of the transfer were 
not expressed. 0. entered into jiossession nndei 
the memorandum, but refused to perform the 
terms which were not expressed therein. A. hied a 
bill for c incellation of the memorandum, alleging 
that <’.’s conduct amounted to fraud ; and 0. on 
demurrer contended that he was not guilty of 
fnmd, inasmuch as under the statute of Fiaiuls 
the unwritten terms of the transfer were not 
binding upon him : — Held, that i\\ contention 
could not he sustained. Ib, 

Per Lonl Belborne : — The observation stated in 
Jervijs V. Berrldge^ that “ the Statute of Frauds 
is a weapon of defence, not offence, and does not 
make any signed instrument a valid contract by 
reason of the signature, if it is not such accord- 
ing tx) the good faith and leal intention of the 
parties,” affirmed. JlmHeg v. Jfofne-Payne^ 48 
L, J., Ch. 846 ; 8 App. Cas. 311; 41 L, T. 1 ; 27 
W. R. 585. 

Whether a deposit of title-deeds, in pursuance 
of a contract to charge# real estate, is a sufficient 
part performance to take a case out of the Statute 
pf Frauds, <|usere. WhHnmm v. Fdrley, 45 L, T. 

m ; m m u, $25 ; 14 Cox, 0. 0. ei?— c. a. 

^lyhkrupt, BAg Indebted to a banking 


company, made an oral piomise to the directois 
to give them, when lequned, security for the 
debt. He was then entitled to a reversionary- 
interest in one-fifth of a farm, to come into {los- 
session on the death of his mother, who was 
tenant for life, and who held the title-deeds. 
The mother afterwards died, and the title-deeds 
came into the possession of the respondent, who 
was manager of the bank, and who was also 
entitled to one-fiftli of the property. The re- 
1 spondent told the bankrupt that he had posses- 
sion of the deeds, and that he held his (the 
bankrupt’s) one fifth for the hank. The bank- 
rupt expressed Ids assent .-—Held, that the com- 
pany had not a \alid equitable mortgage of the 
bankrupt’s share in the farm, for there was no 
memorandum in writing to satisfy the Statute 
of Frauds, and the conversation which took place 
between the bankrupt an<l the respondent as to 
the custody of the deeds, invt being followed by 
any act which altered the legal position of the 
paities, was not such a part performance of the 
oral promise to give security as would exclude 
the operation of the statute. Broderlcli^ JBxparte^ 
Bentham, In /r, 56 L. J., Q. B. 635 ; 18 Q. B. D. 
766 ; 35 W. B. 613— C. A. 

* In consideration of B. and C. agreeing to 
I execute a couvcjmnec of piupeity, part of their 
I father’s estate, to a purchaser, A. verbally pio- 
j mised to leave them as much as they would get 
j uiuler their father’s will : — Held, that the case 
did not come within s 4 of the Statute of 
Fi-.iiuls, and that A.’s estate was bound to make 
goo I the promise. Rtdlntf v Bldley^ 34 Beav. 
478: 34 L. J., Ch. 462 ; il Jur. (N.S.) 475; 12 
L. T. 481 ; 13 W. R. 763. See also Fenton v. 
BnibJer,s^ 3 Burr. 1278 ; 1 W. Bl. 353. 

Of Verbal Agreement for lease.]— A landlord 
having -v erbally agreed with his tenant to grant 
him a new lease at an increased rent, the tenant 
laid out money on the premises, and paid one 
(piarter’s rent at the iiKTe.ised rate : — Held, that 
) the <*ase was t.ikeii out of the statute. Nunn v. 
Fabian, 35 L. J., Ch. 140 ; L. R. 1 Ch. 35 ; 11 
Jur. CN.8.) 868 ; 13 L. T. 313. 

F. was tenant to C., wdth a promise of & 
ileise for twenty-one years, from Septembeiv 
1851, to September, 1872, at the rent of 847. 
Afteiwvards (’. entered F.’s name in his rent- 
book as tenant of 128 acres at 164?. an acre, at 
tlie yearly lent of 1027. 8.s*, less 47. for county 
cess— 98/. 8.?. ‘‘Tenure thirty-one years from 
September, 1872, at rent of 16.s‘. per acre, allowed 
4/. for county ce^s— 98/. 8,s.” To wffiich was 
atlde 1 the follown'ng remark : — “ F.'s tenure ’ 
ceased September, 1872. Mr. C. agreed to give 
a lease of thirty-one years at 16.?. per acre, and 
to take the old rent for one year, ending Sep-" 
tcniber, 1873, in conse(iuence of failure of potato 
crop ’ F. continued in possession, and paid the 
inci eased rent from September, 1873. The entry 
in the rent-book w^as in C.’s handwriting. In an 
ai'tion after ('‘.‘s death by his son, as the owner 
of C.’s estate, against F. to enforce specific pei;- 
formance ot an agreement to take a lease for 
thirty-one years : — Held, that the continuance 
in possession of F., and payment of the increased 
rent, being upon the evidence referable solely to 
the agi-cement of 1872, were acts of part per- 
formance to take the case out of the Statute of 
Frauds Nunn v. Fnbtm (B. R. 1 Oh. $5) 
follow eik Conner v, FHzg&mU^ 1 1 L. Ir. 106. 

Where a new letting at am aliped rent is ma4e 
to a tenant in ismder a 
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tfefiancy, the payment by the tenant, and the 
aoeeptance by the landlord, of the alteied rent. 
It shown to have been paid and accepted on foot 
ot the new tenancy, is a sufficient pait perform* 
ance to enable either party to sustain an action 
tor specihc peiformance of the contiact fui such 
new tenancy. Jb. 

The plaintiff, who was proposing to enter into 
business as a milliner, was induced bv C'. to 
abandon the project, C. promising hei verhallv 
that she should occupy a leasehold house of C.'s 
during, her (the plaintiff’s) life, the plaintiff to 
pay the ground rent, rates and taxes, and main- 
UiH' herself by letting lodgings, ^’hc plaintiff 
thereupon abandoned the idea of the niillineiw 
business, and entered into possession of C ‘s 
house, and continued there for several yeai^ 
uni il C. h death, paying the ground rent, rates i 
and taxes C. bequeathed the house to P . ho 
brought an action of ejectment against the 
plaintiff, who thereupon filed a bill to lestiain 
the action field, that there had been a part 
perfornmnee of the verbal contract between the 
plaaitiff and C. sufficient to take the case out of 
the Statute of Frauds. Coleys v. Pahbwton, 44 

2:i W B ^41^^ ’ ’ 

The payment of an increased leiit, draining 
^nd planting, done by the tenant in pursuance 
“Ot a concluded parol agreement with his land- 
lord tor a lease, are a sufficient part peiformance 
to take the case out of the Statute of Fraiuls. 
Bowe V. Mall, Ir E. 4 Eq. 242. 

But whore the rent of neighbomiug tenants 
increased at the same time as plain- 
tiffs the sum expended on improvements 
small, and such as a tenant from year to year 
^ expended, and the tenant 

fBfferent occasions given diffeient veisions 
of the agreement, the court, not being satisfied 
on the evidence that a concluded agreement had 

specific peiforuiaiico after 
ihe landlord’s death. Ib 

1 a l^ase of ccr- 

for a '!“i*®“‘‘g'eement was pioduoed 

for a term of thirty-one years, at 3hf. lent, and 
tendered to her foi signatme. M. objected to 
m, M a Mistake for 331. Whereupon L.\ agent 
said that M. should have the farm for Ul ^ud 
wrote a memorandum upon the agreement that 
M. said her rent was 3,11. M. then signed the 
agreement She paid the 331. and Smimutl in 

action to enforce specific peifoimance of the 
agreement at the rent of 337!^-_Held that there 
was a complete agreement, paitirwntten and 
l^y verbal, for a lease at the rent of 337. ; and 
mt-the droumstanoe of M. being permitted lo 
after the expiration of her 
^ the payment of rent by her at the 
Wbffbt, constituted part performance 
to talwj the case out of the%latute of 
^ f ^ decree for specific 

flt^bltnanoe, Za?iifm y. Martin^ 13 L. B. Ir 
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the plaintiff the balance of the rent. In an 
action by the plaintiff to recover the two re- 
maining instalments, the defendant contended 
that the claim was bailed by virtue of a. 4 of the 
Htatute of Frauds :~HeIcl, that there having 
been an entry for the purpose of occupation 
under an agreement for a single letting (although 
the period of the agieed letting was not con- 
tinuous) at a single zont, and a payment of rent 
on account of the entiy, the plaintiff’s light to 
recover the balance was not afi’ectal bv the fact 
that the agreement w'as not in wiitingq and the 
btatute ot Frauds afforded no defence to the 
claim. Smallwood v. Shepjjardti. 64 L. J., Q B 
727 ; [1895] 2 Q. B. 627 ; 73 L, T. 219 ; 44 W* 
B. 44. 

Possession by a lessee continued after, though 
taken previously to, a parol agreement for a lease 
exceeding three years, is a sufficient act of part 

1 performance to take the case out of the Btatute 
of Phauds, piovidcd the continuance in possession 
is imequnocally referable to the agreement. 
Mod son V, Meula7id,^r> L. J., C'h. 754 : f 1896 I 

2 Ch. 428 ; 74 L. T. 811 ; 44 W. B. 684. ^ ^ 

The making of alterations in premises by the 

inteniled landlord under a verbal agreement to 
let : Held, not to be a part performance, taking 
the case out of the Statute ot Frauds. 
y. Mozley, 1 Cab. ic E. 86. 

Agreement in Consideration of Marriage. I— 

A father, shortly before the mairiage of his 
daughter, told her intendeii husband that he 
meant to give certain leasehold pioperty to the 
couple on their marriage. After the marriage 
he gave up possession of the property to the 
husband, to whom he directed the tenants to 
pay the rents, and handed to the husband the 
title-deeds. The husband expended money upon 
the property Held, sufficient part-performance 
to take the case out of the Btatute of Frauds 
Sunwme y Pmmgen, 3 He (4. M. <fc Qt. 571 : 22 
L. J., Ch. 419 ; 17 Jur. 196. 

A father verbally promised, in consideration of 
his daughter’s marriage, to give her a house as 
a w^eddirig present, and immediately after the 
mariiage he put the daughter and her husband 
into possession. Ihe father was then the owner 
ot the house, which w\as leasehold and was sub- 
ject to a charge in favour of a building society, 
payable by instalments. The father paid the 
during his lifetime, 
remained a balance of 
^ shortly afterwards r—Held, 
If promise to give the house having 
been ^sfablished, the possession took the case out 
of the btatute of P rauds ; that the contract was 
incumbrances; and 
out of the fathers 
nlHf 46 H. J., Ch. 864 • 5 

; 25 W. B. 733~C\ 1: 

i he plaintiff on his son’s marriage gave him 

™der a parol agree- 
ment , the son lived therein for eighteen months 
Md paid the rent to the landlord Held suffil 
P®'/°™a“®e to take the case out of 
the hiatute ot Fiauds, and specific performance 
WM panted free fjom an incumbrance created 
suh.se(iuently to the marriage. 

^ ^oUowed. Sharman v. 

oAff? man, 4 B. 124 ; 67 L. T. 834 C A 

Before the marriage of A. and B.’b.’s father 

vear^amniT^®^^^ <laughter 300k a 

year, and in consequence of that promise and 
repiwntation, as was alleged, A. andB. married. 
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upon the father’s refusal to pay this sum : — 
Held, that as the promise was not in writing it 
could not be enfoiced, and that the marriage 
was not a part peiformance of such a parol 
agreement. Johnatone v. 3Ia])pin^ 60 L. J., Ch. 
Ml ; 64 L. T. 48. 

A parol agi cement before mairiagethat money 
of the intended wife at the bank shall be hers 
for her separate use, follow ed by the wife’s deal- 
ing with it with the husband’s knowledge, and 
the husband not inteifering Held, to amount 
to a gift to the wife for her separate use. It mtli^ 
M hitehead^ I)h re^ 54 L. J., Q. B. 240 ; 
11 Q. B. H. 419 ; 52 L. T. 597 ; 36 W. 11. 471 ; 
49 J. B. 450— C. A. 

Subsequent marriage is not part performance 
of cl parol contract in con'll leration of marriage. 
Acts of part pertormance by the party sought to 
be charged will not prevent the opeiation of the 
^tatute. Catoih v, Vaton^ 35 L, J., Ch. 292; L. 
li. 1 Ch. 137 ; 12 Jur. (N.s.) 171. AOirnied on 
appeal, 36 L. J., Ch. 886 , L. li, 2 H. L. 127 ; 16 
W. B. 1. 

Guarantee.]— A plaintiff having distrained foi 
lent in arrear, goods w'hich the tenant was at the 
time about to sell, agreed with the defendants to 
(deliver up the goods, and permit them to be sol I 
by one of the defendants tor the tenant, upon the 
detendants joint undertaking to pay to the 
pluntiff all such rent as should appear due to 
him from the tenant ; and he thereupon delivered 
up the distress : — Held, that this agieeinent was 
not within the Statute of h’rauds. Edwanh v. 
Aelly, 6 M. & S. 204 ; 18 It. ll. 349. 

Where an agent, who leceived instalments of 
annuities for his principal, paid over instalments 
he had not received, and charged commission on 
them : — Held, that the agreement, to be respon- 
sible to his principal tor the annuities need not 
be in writing, as the contract was executed wdien 
he paid over tne money he had receivetl. 

V. H oodcorJi, 7 B. & C. 73 ; 5 L. J. (o.s.) K. B. 
294 ; 31 E. E. 158. 

Sale and Delivery. ] — A contract for the 
making ami sale of bricks above 20b, to be 
<lelivered within a year fiom the time when 
according to the defendant’s evidence, the con- 
tiact was completed, by a letter of his in answ'er 
to a parol proposal, is valid, there having been a 
part-acceptance and payment on account. Cai- 
img V. 2 E, & h\ 140. 

After a parol agreement for the sale of goods 
<leliverable by successive consignments at a 
certain price, a memorandum in wiitmg was 
drawn up omitting the price ; several consign- 
ments Were accepted and paid for : — Hel i, in an 
action for non-delivery of the remainder, that 
there had been part performan and that parol 
evidence was admissible to prove the price. JeJ- 
tot Y. North British Oil Co.^ It. E. 8 C. L. 17. 


W'hich falls within the piovisionsof the Statuteof 
Fiauds, the contract cannot be enforced by the 
plaintiff if the dofencLait relies on the statute. 
Savage v. Catming,, Ir. E. 1 C. L. 434 ; 16 W. E. 
133. 

Creation of Trust.] — The Statute of Frauds is 
not available as a defence to a suit tii establish a 
tiust w'here it would be fraud to deny the trust. 
llaigli V. Kage. 41 Ij. J, Ch 567 ; L. E. 7 Ch. 
469 ; 2i L. T. 675 ; 20 W. E. 597. S. P., Marl- 
borough (^JOuhe)^ In r(% Bacth v. Whitehead., 63 
L. J., Ch. 471 ; [1.S94] 2 Ch. 133 ; 70 L. T. 314 ; 
42 W. E. 456. Llneoln v. Wrlqht, 28 L. J., Ch. 
705 ; 7 W. E. 350. 

Licences.] — A contract for the sale of an 
interest m land, without a note in writing, may 
operate as a licence, so as to excuse the entry of 
a purchaser on the land ; but it cannot be made 
available in any way as a contract. Carringiem 
v. Roots, 2 M. & VV. 248 ; 6 L. J., Ex. 95 ; 1 ^r. 
85. ' 

A. agreed wuth B. that, for a valuable con- * 
^ideration, B. might dig and carry away cinders 
fiom a cinder-tip in land alleged to be the 
pioperty of A. B. having been denied access to 
the cindeis : — Held, that the fact of the instru- 
ment not being under seal was no answer to an 
action for the breach of the agreement. Snmrt 

V. Jones, 15 C. B. (N.s) 717; 33 h. J., C. P. 
154 ; 10 Jur. (n.S.) o78 ; 10 L. T. 271 : 12 W. E. 
430. 

A. verbally agreed wdth B. to allow him to 
open a quarry, and erect a limekiln, and work 
the same, on land of which A. was tenant, pro- 
vided that B. w'ould pay for any damage which 
might be done to the land by erecting and 
working the limekiln and quarry. An action 
being brought to lecovor such damages : — Held, 

I that this was an agreement to pay for surface 
j damage only, and not for an interest in land ; 

: and, theiefore, that it was not rendered void 
by the 4th section of the Statute of Frauds. 
(Irlffiths V. Jenhlns, 10 Jur. (n.S.) 207 ; 9 L. T. 
732 ; 12 W, E. 533. 

liability of Advertiser.] — The liability of a 
paity w'ho adveitises generally a reward for 
I infoimation to any one not named in the 
I advertisement, w'ho shall fiist give the informa- 
i tion asked for, is a liability at common law, and 
; not a contract within the Statute of Frauds. 
Williams V. Byrnes, 1 Moore, P. C. (N.S.) 154 ; 

2 FT, E. 47 ; 9 Jur. (N.s.) 363 ; 8 L, T. 69 : 11 

W. E, 487. 

Agreement set up as Defence.] — Sect. 4 of the 
Statute of Frauds does not require that an agree- 
ment which is set up as a defence .to an action 
should be m writing. MUes v. New Zealamd 
Alford Estate Co., 54 L. J., Ch. 1035 j 32 Oiu t). 
266 ; 53 L. T. 219 ; 34 W. E. 669, 


teiHiing to be a convejmnce of lands, but which, 
not being by deed, cannot operate ae^mich, is an 
agreement, Rjx v. Rtdgwell, 6 B, & 0. 665 ; 9 
1). k E. 678. 

Dme Term witikin.];— When a special oral con- 
II tise pfrt to be petlnrmed 

■" V'M u--' 


k. Sale of Goods. 

See Sale oe Ooods. 

3. Oattses A<^beement. 


i. Other Matters Earnest, wliat is.]— See I{<me v. SmitJi., m < 

L. J., Gh. 1055 ; 27 Ch. D.89 ; 50 L. T. 678 } aa 4 
Informal Deed.]— An instrument in terms in- W. E. 802 ; 48 J. P. 773 — L.JJ. ^ 
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Fraud .] — See infra, col. 82, and Feaud. 

Bnress.] — See Dueess. 

iB. PAETIES TO CONTKACTS. 

1. Capacity of. 
a. Intoxication. 

Contract, wFenVoid, or Voidable.]— An agree- 
ment by a person in a state of complete intoxica- 
tion is void. Pitt V. Smith, 3 Camp. .33: 13 
B, B. 741. 

A publican cannot recover for beer furnished 
to third persons, by the order of an individual 
who has previously become intoxicated by 
drinking in his house. Brandon v. Ord, 3 Car 
k P. 440. 

To an action by indorsee against indorser of a 
bill, a plea, that when he indorsed the bill he was 
so intoxicated, and thereby so entirely deprived 
of sense, understanding and the use of his 
reason, as to be unable to comprehend the mean- 
ing, nature or effect of the endorsement, or to 
contract thereby, of which the plaintiff at the 
time of the indorsement had notice, is a good 
answer. Gore v. Gihson,!^ M. «fe W. 023 • 14 
L. J., Ex. 1,51 ; 9 Jur. 140, 

In an action on an alleged contract to purchase 

mnd to recover loss and expenses on a resale : 

Held, that if the purchaser was, at the time he 
signed the contract, so drunk as not to know the 
nature of the acts he was doing, the contract was 
void, whether or not the seller knew his condition 
at the time, though his knowledge of it may be 
material in regard to damages. HawTihu v. Bone, 

4 F. & F. 311. 

Principles upon which the court acts in suits 
to set aside deeds on the ground of the intovica- 
War % ^I’antor. Beagle v. Baylor, 3 Dr. & 

^e contract of a man, too drunk to know 
what he IS about, is \oidable only and not void, 
and therefore capable of ratification by him when 
he becomes sober. Matthews v. Baxter, 42 L J 
^9 ® ; 28 L. T. 169 ; 21 W. Ik 


me purchaser s solicitor, the evidence not going 
to .show that he was intoxicated : — Held, 
not sufficient ground for refusing specific per- 
formance, there having been no de.sign on the 
purchaser’s part to keep the vendor from employ- 
ing a solicitor, and the price being fair. Liaht-- 
foot V. Heron, 3 Y. & Coil. .586. 

Agreement, if reasonable, and to settle family 
disputes, and no unfair advantage, not to be set 
aside because the party was drunk, or paternal 
authority exercised. (Utry Oirt/, 1 Ves. 19. 
See also 18 Ves. 30. 


Confiact, when enforced.] — Although the 
wart will not wmpel performaneo of a wntract 
obtain^ from a person in a state of intoxication • 
^t where, after a contract fairly entered into 
drinking to sell to the 
pkintifE le^ehold premises for 7351., another 
person, with notice of this contract, within a few 
days prevailed on the vendor to sell and execute 

performance of the first 
17 Jur?104f''''^' 1 & H. 537 ; 

Where, in a suit for specific performance of a-n 

of " "P was,”rcity:t 

the time of executing it, on the grouncl of 

getting pd of the agreement on the mere ground 
of mtoxication, no fraud being allegS iT 
family compromise favoured, if reasonable 
upon a doubtful right, even in the longest 
as where one party was drunk at the time 
^ocltley V. btoeldey, 1 Ves & B 30 • an* 

t StafdL i Ati. 2^ 

The circumstances that the vendor had nnt 
assistance of a professional adyfeer and that 
contract was made while 


Fraud, Effect of.] — So a lease obtained by fraud 
5d and imposition from a person who was intoxi- 
iil cated is void. Butler v. Jlulinhdl, 1 Bligh 
y 137. 

r. General rule that a court of cipiity will not 
assist a person who has obtained, or wishes to get 
a rid of, an agreement, or deed, on the mere ground 
iS of intoxication. Exceptions, wliere any oon- 
fl trivance was used, or any unfair advantage 
s made^ of his situation, or thnt extreme state of 
mtoxication depriving a man of his reason, 

0 which at law would invalidate a deed, (hok y. 
e Clay worth, 18 Ves. 12. 

1 A court of equity will not decree specific per- 
i formance of an agreement more favourable to 

the plaintiff than to the defendant, involving 
5 hardship upon the defendant, and damage to hib 
- property, if he entered into it without advice or 
3 assistance, and there is reasonable ground for 
3 doubting whether he entered into 'it w'ith a 
3 knowiedge and understanding of its nature and 
1 its consequences. Virers v. Tnek, 1 Moo P V 
3 (N.s.) 516 ; 9 L. T. 554. ’ * 

, A suit for specific performance of a partner- 
ship agreement, prepared and W’ritten by the 
5 plaintiff, dismissed, and the plaintiff left to his. 

lemedy (if any) at law' for damages for non- 
: performance ; the defendant, an illiterate man 
being at the time of the execution of the agree- 
nient considerably in liquor, without professional 
I advice, and without know'ledge of its nature and 
consequences, which were highly favourable to 
the plaintiff, and the agreement with respect to 
the property affected by it being moreover vague 
and obscure. Ih. ^ 

Lea.se set aside with costs; as obtained by 
the contrived and habitual intoxication of the 
les.sor, immediately on his coming of age, at a 

confirmation 

195 sufficient. Say v. Barwieh, 1 Ves. k B. 

. “Altliongh,” says Coke, “he who is drunk 
IS tor the time non compos mentis, yet his 
dmnkenness does not extenuate his act or 
offence, nor turn to his avail : but it is a great 
therefoie aggravates his 
<lerogate from the act 
which he did during that time, and that as 
well m cases touching his life, his lands, his 
goods, or any other thing that concerns him.’^ 

4 Co. 125. S. Johnson v. Medlioott 
Cited m OsmonJl v. FiUroy, 3 P, W. 129 n. ^ 
Secus, if it be through the contrivance of 
the party obtaining the deed or advantage to be 

complaW of. 

““take.]_The plaintiff and 

, farmers occupying their own 
small farms, 'yhich adjoined each othet met at 

plaiiptiff drew out an agreement fee^weea itte de- 
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fendaiit and himself for the sale and purchase of 
forty-five acres of land for 2,00()Z. The agree- 
ment, which was almost illegibly written, was 
executed by both parties and attested by two 
witnesses, and a cheque for 200Z. deposit was 
drawn by the plaintiff on a plain }>iece of paper. 
This was the next day exchanged for one drawn 
on the banker’s ordinary form. No abstract was 
asked for for nearly four months, and three 
months after that the defendant asked for a 
copy of the contract, and he then objected 
that he had only thirty-five acres to sell, and 
was so drunk when he entered into the agree- 
ment that he did not know what he was doing, 
and he offered to sell for the 2,000Z., or give 
up the agreement and return the deposit. 
This was refused, and an abatement cdaimed in 
respect of the ten acres short, and a bill filed 
for specific performance: — Held, that on the 
evidence the defendant was incapable of con- 
tracting at the time, and the circumstances 
were such as to bring the case within the 
rule of surprise and mistake, and bill dismissed 
with costs. Co.v V. Smith, 19 L. T. 517. 

Where Contract Unreasonable.]— A contract, 
unreasonable in itself, entered into by an 
habitual drunkard when in a state of excite- 
ment, from excessive drinking, almost amounting 
to madness, Avith a person who at the time held 
him in a complete subjection, will be set aside m 
equity. It is not necessary in such a case to 
establish actual madness. \ViIhhirr v. ManliaJL 
14 L. T. 396 ; 14 W. K. 602, 

b. Weak Intellect. 

Condition — Direction to the Jury.]— On a 

question whether a deed was void in law, on the 
ground of nnsoundness of mind in the person by 
w'hom it was executed, the judge directed the 
jury that the question for them to try was, 
whether J. 8. \vas a person of sound mind or 
not : and that to constitute such an unsoundness 
of mind as should avoid a deed at law, the person 
executing such a deed must be incapable of un- 
derstanding and acting in the ordinary affairs of 
life ; that it was not necessary that he should be 
without any glimmering of reason, and that as one 
test of such incapacity, the jury was at liberty to 
consider whether he w^as capable of understand- 
ing w'hat he did by executing the deed in ques- 
tion, when its general purport was fuUy explained 
to him. To this direction a bill of exceptions 
w\as taken, upon the ground that the judge refused 
to tell the jury that, in order to avoid the tleed 
at law, the unsoundness of mind must amount 
to that which constitutes idiotcy, according to the 
strict legal definition of an idiot : — Held, that 
this direction was right, and that the case could 
not be argued or decided upon an objection that 
the direction was too general and vague, because 
such objection was not taken at the trial, and 
di<l not form part of the bill of exceptions. Jiall 
v. Mutuiin, 3 illigh (N.s.) 1 ; 1 Dow k 01. 880. 

Bill Drawn by Person of Weak Intellect.] — If 

a person perfectly imbecile in mind is imposed 
upon, and induced to sign a promissory note, 
which is drawn in an unusual form, such note is 
bad even in the hands of an indorsee. Sentanep 
V. Pifde, 3 Car. & P. 1. 

for^Necessaries.] — A lunatic may con- 
tfraidJlqr suitable tp bis degree, afid 


an action will lie against him, notwithstainling 
an inquisition of lunacy, for the amount. 
dei* or v. Porhnumtli {Earl), 7 D. & E. 

614 ; 5 B. k C. 170 ; 2 Car. k P. 178. 

If it appears that he has been imposed upon, 
it might be otherwise. Il>. 

Therefore, wdiere a person of rank ordered t'ar- 
riages suitable to his condition, and the coach- 
maker supidied them bona fide and without 
fraud, anfl they were actually used by the party : 
— Held, that an action would lie upon the con- 
tract, notwithstanding an inquisition of lunacy 
finding the party to he of unsound mind at 
the time the carriages w'ere ordered. Ih. 

Old Law as to Pleading.] — It was formerly- 
held that no ])erson could, in defendingan action, 
be allowed to stultify himself j and therefore a 
defendant could not, in action for work and 
labour, set up his own insanity as a defence, 
unless he had been imposed upon by the plaintiff 
in consequence of his mental imbecility. Brown 
V. JodreU, 3 Car. A F. 30 ; M, & M. 105. 8. P., 
Levy V. Baler, M. k M. 106, n. 

Ste further, LUNATIC. 

c. Praudulent Advantage. 

Medical Adviser.] — ^At the trial of an action 
by the executors of G-. to recover the amount of a 
gift of money made by G. to her medical man, it 
was admitted that, when the gift was made, the 
relation of patient and medical man existed 
between G. and the defendant, and that G. had 
no independent advice of any kind. In answer 
to questions left to them by the judge, the jury 
found that there had been no undue influence in 
fact, or fraud, on the part of the defendant ; and 
that, after the relation of patient and medical 
man had come to an end between G. and the de- 
fendant, and aficr any effect produced by it had 
been removed, she intentionally adhered to what 
she had clone. The judge was not asked to leave, 
and did not leave, to the jury the question 
whether G., when she made the gift, or subse- 
quently, knew that it was revocable, and he 
entered judgment for the defendant upon the 
findings : — Held, that as the effect of the findings, 
was that G., after the relation and influence hSj 
ceased, deliberately determined she would not 
revoke the gift, whether or not it was revocable, 
the judgment was rightly entered. Mitchell v. 
Morn fray, 50 I^. J., Q, B. 460 ; 8 Q. B. D. 587 ; 
45 L. T. 694 ; 29 W. E. 558— C. A. 

A patient executed instruments, whereby he 
secured to his surgeon an annuity of lOOZ.dunng 
his life, in consideration that he would live with 
him, and give him the benefit of his professional 
assistance during his life, ii'our days before the 
execution of these instruments, the surgeon called 
in an eminent physician to visit the patient, who* 
stated to the surgeon his opinion that the patient 
could not recover, nor live long ; and, about 
the same time, he expressed to a witness in the 
cause that the patient could not live more than 
a month or six weeks. These instruments could 
not be maintained, even if the patient was of 
sound mind and capable of business. JPopham v. 
Bt ooh'\ 5 Buss. 8. 8. P., Oibwn v. Burnell, 2: 

Y. k 0. (N.o.) 104. 

An agreement obtained by a surgeon from a 
deceased patient was set aside, upon the ground 
that the court was satisfied that the patient never 
did agi'ce to or intod to direct what, in theallsgod 
he was repr4$ented as a^e^g to 
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directing ; and that his signature, if genuine, must 
lia?e been obtained by fraud, or under such cir- 
curnstances as rendered it the duty of a court of 
equity to protect the patient and his estate from 
being prejudiced by it. This relief stands upon 
a general principle, applying to all the variety of 
relations in which dominion may be exercised by 
one pei-son over another. Dent v. Bennett, 1 
Mylne h 0. 269. 

A court of equity will relieve against an agree- 
ment taken by a medical adviser from an aged 
patient, by which the formm*, in consideration of 
his past and future services, w'as to be paid 
25,0001. after the death of the latter. The court 
was also of opinion that the agreement was void , 
at law, as it was an inducement to the medical | 
adviser to accelerate his patient’s death. Dent , 
v. Beyinet^ 7 Him. 539 ; 3 Jur. 99. 

i 

Heligious Influence.] — The grant of an annuity i 
fraudulently obtained by a person having a | 
spiritual ascendency over a wmian who wms 
under a state of religious delusion, w'as sot aside 
upon principles of public policy, ^\)rton v. 
RcUy, 2 Eden, 286. 

A voluntary settlement by a widow upon a 
clergyman and his family was set aside, as being 
obtained by undue spiritual influence, and abuse ! 
of confidence in the situation of agent ut der - 1 
taking the management of the aflairh of a person 
of weak mind. Jhignoiti v. Basetey, 14 Ves. 273. 

Gift by a person of weak intellect of her whole 
fortune to a person who had acquired great in- 
fluence over her mind, by making her and others 
believe that he sustained a supernatural charac- . 
ter, held invalid. JSottidge v. JPrince, 2 Gift*. 
246 ; 29 L. J., Oh. 857 ; 6 Jur. (n.s.) 1066 : 8 
W. R. 742. ’ 

Eb person who stands in a relation of special 
confidence to another, so as to acquire habitual 
infl.uence over his mind, can accept any gift or 
benefit from the person who is under the do- 
minion of that influence, unless a sufiiclent pio- 
tection has been imposed against the cxeicise of 
such influence. Id. 


mind ; and consequently, that as B. had failed 
to prove that these voluntary gifts w^ere the 
pure, voluntary, W'ell-understooil acts of A.’s 
mind, they must be set aside. Zwjn v. Home 
87 L. J., Ch. 674 ; L. II. 6 Eq. 655 : 18 L. T. 451 * 
16W, R. 824. ' 

Whore an aged, illiterate, and a weak-minded 
man, not absolutely in(*a]>ablc of inaiuiging his 
own affairs, but in such a state of mental in- 
capacity a.s to make it necessary that he should 
have protection and advice, executed a deed of 
conveyance of his property for a. grossly inade- 
quate consideration, a court of equity, on a bill 
by the heiress and her husband, declared that 
the deed must be set aside as an ab^olute coii- 
veyancHi, and stand as a security only f(»r money 
adv'anced by the purchaser, and ju'operly ex- 
pended by him on the property. Long mate v 
Ledgee, 6 Jur. (N.s.) 481 ; 2 L. T.256 ; 8 W. R. mi 
A tlebtor induced a Ituiy, to whom he was en- 
gaged, to become security for a debt. After the 
marriage, she insisteii that she had been imposed 
upon Held, that the only duty of the creditor 
(vv ho was aware of the relation betw'ecii the par- 
ties) towards the lady was to sec that she had 
proper professional assistance, tind that any 
fraud or roisrepresentation of the debtor in the 
tiaiisaction, of w'hich the creditor had no noti<*e 
did not affect his securitv. Cobhett v Broek 
20 Beav. 524. " ’ 

d. Other Cases. 

Monks— Nuns,]— -Qumre, whether an assign- 
ment of property by a nun, in pursuance of a vow 
made on entering the convent, L valid. I'niAam 
V. JIaeCM?/, 1 H. L. Cas. 703 ; 12 Jur. 757. 


Extent of Principle.]— It is incumbent upon 
p^sons who receive benefits fiom others tow’^ards 
, whom they stand in a confidential relation, to 


A nun is not civiliter mortua, nor incapable of 
holding pi^operty. J/eteal/e\^ inn, In re, 2 Dc G. 

2h/ ; 10 L. T. 78 ; 12 W. R. 53S ; 3 K. R. 657. 

Deaf and Dunib.]-Deaf and dumb peiwons 
may enter into the eontiact of marriage, ami 
the presumption is in favour of the validity of 
such a marriage, and of the capacity of the 
paities to contract, and theonuN of pi oof is upon 
those who would impeach the marriage. I/urrod 
vH/arrod,! Kay & J. 4 ; 18 Jur. 85 ; 2 W. li. 
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testate to the defendant to take the coach if the 
bills were not paid, but was not a bar to an 
action of trover by the administrator. Ilinves v. 
Ball, 7 B. & 0. 481 ; 1 M. &: B. 288 ; (\ J,. J. 
(O.S.) K. B. 106 ; B1 R. R. 2r)(). 

A., a coachmaker, eiitere I into an agreement , 
to furnish B. with a carriiige, for the term of five | 
years, at twenty-five guineas a year finm the i 
time of the contract. C, was a partner with A., i 
but this was unknown to B., the bus ness being 
carried on in the name of A. only. Before the > 
expiration of the first three yeais, the partner- 
ship between A. and C. was dissolve 1, A. having 
assigned all his interest in the business, and in 
the contract in question to (1. ; and the business 
was afterwards carried on by C. alone. B. was 
informed by C. that the partnership was dis- 
solved, and that (h had become the purchaser of 
the cairiage then in H.’s seiviec. The latter 
answeiedthit he would not cnntimie the con-' 
tract with (J., and that he woiihl return the car- 
riage to him at the cti 1 of the then current year, 
and he did so return it. An action having been 
brought by A. and C. against B. for the two pay- 
ments, which, accoiding to the term of the con- 
tract, would become due during the List two 
years of its continuance : — Held, that the action 
was not maintainable, the contract b ing per- 
sonal, and A. having transferred his interest to 
C., and having become incapable of performing 
his part of the agreement. Ihtlmn v. Drum- 
wo/ul, 2 B. & Ad. 303 ; 9 J.. J. (O.S.) K. B. 187. 

Specific Performance of.] — Specific peiform- 
ance will not be enforced of an agieemenc for 
personal services. IVhite v. Boht/, 37 L. T. 6.”)2 : 
26 W. R. 133—0. A. 

W, agreed with L, to sing at his theati'O during 
a certain period of time, and not to sing else- 
where without his written authority : — Held, on 
a bill filed to restrain her from singing for a 
third party, and to gram an injunction l()r that 
purpose, that the positive and negative stipula- 
tions of the agieenient formed but one contract, 
and that the court would not interfeie to prevent 
the violation of the negative stipulation. Lundet/ 
v. Wagner, 1 De G. M. G. 604 ; 21 L. J., Oh. 
898; 16Jur.871. 

An opera singer, by an agieement dated only 
as to the year 1870, agreed to sing at a Iheatie 
for the whole Lomlori season and now'-here else 
in the kingdom of Great Britain pendant raiinee 
1871, without the written consent of the em- 
ployer. The salary did not extend beyond the 
season which ended on the 5th August. On 
motion for an injunction to restrain inn from 
singing elsewhere after the season was over but 
during 1871 : — Held, that the court would not 
under the circumstances grant an injunction on 
an interlocutory application. MavlcM v. Bent- 
ham, 20 W. R. 176. 

An actor who enters into a con tract to pei form 
for a certain period at a particular theatre may 
be restrained by injunction from performing at 
any other theatre during the pendency of the 
engagement, notwithstanding that the contract 
contains no negative clause lestiicting the actor 
from performing elsewhere. Montague v. Flach- 
ton,i2L,^,, Ch. 677; L. R. 16 Eq. 189; 28 
L. T. 580; 21 W. R. 668. See also Bettini v. 
Gye, and Pousmrd v. Bp tern, infra, col. 117. 

A patentee entered into an agreement with A. 
to purchase exclusively from him all such quan- 
tities of a particular article as should be used 
according to the patent processes in the manu- 


facturc of a certain product, which product the 
patentee agreed to sell to A. exclusively. A., on 
the other hand, agreed to supply the patentee 
with all such quantities of the first-mentioned 
article as should be required, and to purchase 
from him all the particular product. On a bill 
by A. for specific performaiu^e : — Held, that the 
court had no jurisdiction to compel performance 
by A. of the positive part of the agreement, and 
that it would not therefore interfere by injunc- 
tion to restrain the patentee from buying from 
or selling to other parties than A. Tlilh v. OroU, 
14 L. J., Oh. 444. 

Effect of Death, upon,] — The retainer of an 
ai tnrnev is determined by the death of hivS client. 
Whitehead v. Zord, 7 Ex. 6H ; 21 L. J., Ex. 
239. 

Where a contract is for personal services, the 
death of the person who^s to render those services 
determines the contract for the future, but it 
does not rescind it ab initio, or take away any 
right of action already vested or accrued. Stuhbs 
V. Holy well Rij., 36 L. J., Ex. 166 ; L. R. 2 Ex. 
311 ; 15 W. R. 869. 

In contracts for peisonal services, it is an 
implied condition that the death of either party 
shall dissolve the contract. Farrow v. Wilson^ 
38 L. J., C. P. 326 ; L. R. 4 C. P. 744 ; 20 L. T. 
810 ; 18 W. R. 43. 

A. was hired by P. to serve as farm biiliff, at 
weekly wages, with other advantages, and a 
residence in a farmhouse ; the service to be 
determinable by a six months’ wages. P. died : — 
Held, that P.’s personal representative was not 
bound to continue A. in her service, or pay him 
i six months’ wages. Ih. 

A. agreed with B. that he would endeavour to 
sell a picture belonging to B., and that if he suc- 
ceeded in selling it, B. should pay him 100^. B, 
died before the picture was sold. In an action 
against his administratrix, upon this agreement, 
the count alleged that in pursuance of the agree- 
ment, A. did, before and after the death of B., 
endeavour to sell, and after his death he did, in 
consequence of such endeavours, succeed in 
selling the picture, which sale was confirmed by 
the administratrix, and that she refused to pay 
the money : — Held, that the count disclosed no 
cause of action ; inasmuch as the authority from 
B. to A. to sell the picture was revoked by his 
death, and his administratrix’s confirmation of 
the sale, in the absence of an allegation that she 
was aware of the existence of the contract 
between A. and B., was no adoption of the con- 
tract by her so as to make her liable to pay the 
i mo ley. Campanari v. Woodhnrn, 15 0. B. 400; 
3 C. L. R. 14 ; 24 L. J., C. P. 13 ; 1 Jur. (N.S.) 

I 17 ; 3 W, R 59. 

Privity — Shareholder and Promoter.]— A count 
that the defendant and others had formed a 
mining company upon a principje known as a 
socibtd anonyme, in Spain, the capital of which, 
was divided into 96,0UU shares of IL each, out of 
which 12,000 were to be appropriated to the 
public at 12^, per share, free from aR further 
calls ; that the defendant, being one of th,e 
original promoters and a managing director of 
the company, in offering the 12,000 shares to the 
public, had guaranteed and promised to the 
bearei*s of the 12,000 shares, at 12y. per 
share, a minimum annual dividend of 33^. per 
cent, payhhle Wf-yearly,.on each of such shares, 
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remain in force until the 12,^. per share 
shonld be repaid to bearers of the 12,000 shares ; 
and that plaintiff afterwards became and was 
the purchaser and bearei of 2,500 of the 12,000 
shares at 125 . 6d. each, and took the same on the 
faith of the guarantee and promise. Breach 
that the defendant had not paid tn the^ plaintiff 
the half-yearly dividends, nor had repaid to the 
plaintiff 125 . Qd. on each of the said shares — ^is a 
bad count, as it shows no promise by the^ defen- 
dant to the plaintiff, nor any consideration for 
the piomise. Gerhard v. JBates, 2 El. & BL476 ; 
1 C. I.. E. 868 ; 22 L. J., Q. B. 364 ; 17 Jur. 
1097 ; 1 W. E. 883. Bee also Empresif Enqbieer- 
ing In w, 16 Ch. D. 125 ; 43 L. T. 742 ; 29 
W. E. 342— C. A. Rotherham Alum and 
Chenucal In re, Peace, Ex paHe, 25 Ch. D. 
103 ; 32 W. R, 131—0. A. Lloijd^i^ v. Harper, 
50 L. J., Ch. 140 ; 16 Ch. D. 290 ; 43 L. T. 481 ; 
29 W. E. 452— G. A, 

Authority to bind Third Party.]— A. agreed 
with B. and C. to pave the streets in the parish 
of D. ; B. and C., on behalf of themselves and 
the rest of the parish, agreed to pay A. : the 
agreement was lodged in the hands of B. A. 
shall have his remedy against B. and C., and 
they must resort to the rest of the parish. Merlel 
V. Wtjmondmld, Hardr. 205. 

Entire or Divisible Contract.] — A prin- 
cipal authorised a broker at Liverpool to under- 
write marine policies for him “not exceeding 
100/. by any one vessel.” The broker underwrote 
a policy for 150/. At Liverpool it was notorious 
that there was generally a limit fixed between 
the principal and the broker, though this limit 
was not disclosed to the public : — Held, that the 
agent had no authority to underwrite for 150/., 
and that the contract being indivisible, the 
assured could recover nothing from the principal 
in respect of the policy. Bainea v. Eiomg, 4 H. 
&C.5U; 35 L.J., Ex. 194; L. E. 1 Ex. 320 ; 
14 L. T. 733 ; 14 VV. E. 782. 


Eatification by Principal of Acts of 
Agent,]— Beincipal and Agent. 

3. Assignees. 

Effect of an Agreement to Assign.] — An 

agreement to assign a contract only places the 
a^ignee in the position of the assignor, subject 
not freed from, his obligations under the 
contract. 8haw v. Foster, 42 L. J., Ch. 49; 
L, E. 5 H. L. 321 ; 27 L. T. 281 ; 20 W. R. 
907. 


ami the staff of woikmen employed by them, 
and were always ready and willing to execute 
all necessary repairs to the waggons Held, 
that the defendants had no defence to an action 
for lent, upon the ground that the plaintiffs had 
incapacitated themselves from performing their 
contract ; for, first, the voluntary liquidation of 
the company was immaterial, the liquidators 
having power under the Companies Act, 1862, 
ss. 95, 131, to continue the letting of the 
waggons ; and, secondly, the repair v.f the 
waggons by the company to whom the contract 
was assigned was a sufficient performance by the 
plaintiffs of their agreement to repair. British 
Waggon ('o. v. Lea, 49 L. J., Q. B. 321 ; 5 
Q. B. D. 149 ; 42 L. T. 437 ; 28 W. R. 349 ; 44 
J. P. 440. 

Where a contract to supply work and materials 
has been tiansferred, and the party entitled to 
the benefit of the contract has acquiesced in the 
tiansfei, and suffeied the work to be completed 
by the tiaiisferee, such party cannot refuse pay- 
ment on the ground of the informality or in- 
sufficiency of the act of transfer. Falle v. Le 
Fuear, 12 Mooie, P. C. 501 ; 7 W. R. 707. 

Substituted Performance.] — A. contracted with 
appellant tor the pei formance of certain work at 
a puce agieed upon, and W. became surety to 
appellant for performance of the contract by A. 
The contiact contained a provision that, if the 
contractoi should become bankrupt, the employer 
might leqmve the suiety to pioceed with the 
work. A. became bankrupt before completion of 
the work, and the appellant gave notice to W. to 
proceed with the work, which W. completed : — 
Held, that the official assignee under the bank- 
ruptcy of A. was entitled to sue for the price of 
the work so completed by W., it being a substi- 
tuted performance of the oiiginal contract by 
A. Cohen v. Snndeman, 40 L. T. 370 — P. C. 

Contract running with Property— Privity.]— 

A patentee assigned letters patent to A. and B., 
who covenanted with him that they, their 
executors, administrators, and assigns, would 
use their best endeavours to introduce the in- 
vention by granting licences, or woiking the 
patent, oi selling it, and that the patentee 
should he entitled to receive 5/. per cent, of all 
net profits, v-ihether arising from royalties, sale, 
or otherwise, which should be received by A. 
and B., or the survivor of them, or the executors, 
administrators of the survivor, their or his as- 
signs, and that an account of profits should be 
rendered yearly to the patentee, and his share 
of the profits paid to him by A. and B., or the 
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plaintiff a share of profits, unless a sale 'w ithin 
the meaning of the deed was effected, and that 
no person taking the patent with notice of this 
contract could refuse to give effect to it. Wer- 
derman v. Soeiete Gaierale (P Mectrleife, 19 
Ch. D. 246—C. A. 

4. Right of Third Party to Sue. 

Ko stranger to the consideration can sue, pei 
Parke, B., m Jones v. JRohhm)n^ I Ex. 454, at p. 
45G. See also per Wightman, 5., in Tweddle v. 
Atkinson^ 1 B. & S. 393, at p. 398. 

A stranger to the consideration can maintain 
no action. Onm v, Rogers^ Strange, 592. 

One who is no party to a contract cannot sue 
in respect of the breach of duty arising out of 
the contract. AUnm v. Midland Mg., 19 C. B. 
(N.s.) 213 ; 34 L. J., C. F. 292 t 11 Jur. (n.s.) 
d72 ; 12 L. T. 703 ; 13 W. R. 918. 

lb enable one who is not a paily to a contract 
to claim to enforce it, he must either be named 
in it, or clearly designated as the peison for 
whose benefit it is made. Med die v. Bnmn, 3 
Macq. H. L. 65 ; 3 Jur. (N.s.) 895 ; 5 W. R. 
871. 

To entitle a third person not named as paity 
to a contract to .sue either of the contracting 
parties, that third person must possess an actual 
beneficial right which places him in the position 
of cestui que trust under the contract, Gandy 
V. Gandy, 54 L. J., Ch. 1154 ; 30 Ch. D. 57 ; 53 
L. T. 300 ; 33 W. R. 803— C. A. 

A debtor of plaintiff transmitted a sum to 
defendant, who being afterwards informed that 
it was to be paid to plaintiff, said that he would 
so pay it. These statements were communicated 
to plaintiff by defendant’s authority Held, 
that, on his failing to pay, plaintiff might sue 
him for money had and* receivetl. LiUij v. 
Hays, 5 A. & E. 548. 

By Statute.] — A provision in an act of parlia- 
ment may enable an outsider to sue. There is in 
such cases a statutory obligation, of which the 
person named can take the benefit — an action for 
debt on a btatute being a well-known old form 
of action at common law ; but an agreement 
between A. and B. that B. shall pay C. gives C. 
no light of action against B. I cannot see that 
there is in such a case any difference between 
equity and common law ; it is a mere question 
of contract ■— per LiniRey. L.J. Mot her ham 
Akan and Cliem'ieul Go., In re, 53 L. J., Oh. 290 ; 
25 Ch. D. Ill ; 50 L. T. 219 ; 32 W. R. 131. 

Action by Members of Committee of Church 
Tund against others.]—An action was brought 
by five of the members of a church building 
committee on behalf of themselves and the other 
members of the committee, against a former 
member, claiming an account of all moneys 
received and paid by him in respect of the church 
building fund during the period of his member- 
ship. The fund was raised by voluntary contri- 
butions ; seventeen persons having constituted 
themselves into a committee to receive subscrip- 
tions for the purpose of improving the parish 
church and to apply the moneys thus collected : 
— Held, that the members of the committee 
being mere agents of the subscribers, the action 
could not be maintained by some of the agents 
again# the others* StrwUmd v. WeUm, 54 
U X, Oil. 452 5 28 Ch. C. m ; 52 E. T. 247 : 33 
R. m. 
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C. THE MATTER OF CONTRACTS. 

1. Consideration. 
a. SufBLciency. 
i. Generally. 

Detriment or Benefit.]— Any act which is a 
(Ictnmcnt to the plaintiff is a sufficient considera- 
tion for a promise to pay money. Williamson v. 
Clements, 1 Taunt. 523. 

The following agreement shows a sufficient 
consideration moving from the plaintiff byway 
of detriment to Mm, in giving up the security of 
the debtor, C., for 150L, at the defendant’s 
request “ I undertake, on behalf of Mr. P. (the 
plaintiff), in consideration of Mr. D. (the de- 
fendant) having this day given me an under- 
taking to procure Mr. ‘W.’s cheque or note in 
favour of Mr. ?. for 1507. on account of a debt 
due from Mr. C. to Mr. 1\, that Mr. C. shall have 
credit for that sum in his accounts with Mr. F., 
and that Mr. W. shall stand in the place of Mr. 
R. to that amount ; and I undertake that Mr. ?. 
shall not personaRy dispute Mr. W.’s right to 
deduct that sum from the accounts owing by the 
coRiers of the B. C. colliery to Mr. C.” Meate v. 
Hieken,! C. M. & R, 422 ; 5 Tyr. 116. 

A declaration stated that the sheriff had taken 
the plaintiff’s goods m execution, under a writ 
issued on a judgment entered up on a warrant 
of attorney, and thereupon, in consideration that 
the plaintiff would give to the defendant two 
warrants of attorney, the defendant promised to 
cause the goods to be re-delivered Held, that a 
sufficient consideration appeared to support the 
promise. Radford v. Smith, 6 D. P. 0. 381 : 3 
M.&W. 254;1 H. & H. 44. 

A declaration stated that the defendant, being 
in possession of some mortgage deeds, of which 
R. was desirous to obtain an assignment by the 
payment of 5007., the plaintiff consented, at R.'s 
request, to accept bills to that amount drawn by 
R., upon his procuring the defendant to deliver 
the mortgage deeds to the plaintiff as a security ; 
that the defendant, in consideration of the plain- 
tiff’s accepting the bills, undertook to deliver the 
deeds to him, upon his paying him the amount of 
the bills : — ^Held, a sufficient consideration for the 
promise. Tipper v. Bichiell, 3 Bing. (N.c.) 710 : 
4 Scott, 462 ; 3 Hodges, 98 : 6 L. J., 0. P. 194. 

A declaration, that, in consideration that the 
plaintiff, at the request of the defendant, had con- 
sented to aUow the defendant to weigh divers 
boilers of the plaintiff, the defendant promised 
to give them up to the plaintiff in the same con- 
dition as at the time of such consent ; and that by 
such consent the defendant weighed them, and 
breach, contains a good consideration for the pro- 
mise. Bainhridge v. Hi rm stone, 1 P, & D. 2 : 
8 A. &E. 743 ; 1 W. W. & H. 600. 

Semble, that a declaration, stating that the 
plaintiff, being about to proceed to N., paid money 
to the defendants in London, that they might 
cause it to be paid to him at N. on a certain day ; 
that the defendants received the money for that 
purpose from the plaintiff, and that thereupon 
afterwards, in consideration of the premises, the 
defendants promised^ to cause the money to be 
paid to the plaintiff at N., discloses a suffilcimt 
consideration for the promise. SldUiheerv. Ghf%, 
2 M. & W. 143 ,* 2 Gale, 212 ; 6 L. J., Ex. 21. 

Any benefit to the assignee of a contract or 
any loss tn the assignor is a valuable considera- 
taon, and th^#ore the safe of an alleged claim 
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Transfer of Bargain.]— The plaintiff agreed 
with C. for the purchase of certain houses ; the 
defendant agreed to give the plaintiff 40^. for his 
hargain ; the houses were afterwards, at the 
plaintiff’s request, conveyed to a nominee of the 
defendant:— Held, that the transfer of the bar- 
gain was a sufficient consld»tion for the pro- 
mise of the defendant* v. 7 D, k 

B. 14; 4 B. & O: 535 5 

Indemnity— Time,]— iiv havtng^^ W M 
whole of a demand claimed % BS fe Part of 


s not thwelby 
0 Q, a 


91 CONTEACT— 


against a railway comj any foi services icndeied, 
which, though not admitted, was not rejected by 
them, IS a sufficient consideration to support an 
action for the purchase money. MeGreery v. 
Bussrll, 5(j L. T. 501— P. C. 

Procuring Administration.]— The statement of 
a consideration that A., at his owm expense, would 
procure an administration, and fmnibh evidence 
to enable R. to receive certain dividends, will not 
support a promise to pay over the dividends 
when received. Parlter v. JBaybs, 2 Bos. k P. 73. 
See Gormeh v. Cree^ S C. B. (N.s.) 574 ; 2 L. T. 
567 ; 8 W. R. 643. 

Accession of Third Party.] — In order to facili- 
tate the making of an agreement, for which theie 
was sufficient consideration between the plaintiff 
and a third person, the defendant, who received 
no benefit to himself by the agieemeiit, became 
a paitj thereto : — Held, that as the agreement 
was such as the plaintiff w’ould not have made 
unle^-s the defendant had acceded, there was a 
sufficient consideration for the defendant’s pio- 
mise. Bailey v. Crqf% 4 Taunt. 611. 

So, the defendants having received a benefit by 
the permission of the plaintiffs, is a good consi- 
deration. Bat'i.s V. Moryan^ 6 D. & R. 42 ; 4 B. 
& a 8 ; 28 R. R. 193. 

A plaint alleged that by an agreement between 
G. of the one part, and iVl. and T. of the other 
part, reciting that G. was possessed of a farm of 
the value of 196?., which he wished to divide 
between M. and T,, it w^as agreed between the 
parties that, m consideration of G. handing over 
to T. the farm, T. undertook and promised to pay 
M, 98Z. Held bad, as it did not appear that 
any consideration moved from M. His interven- 
tion in the agreement was held not sufficient to 
enable him to maintain an action upon it. 
MCmibray v. Thoiftmn^ Ir. R. 2 0. L. 226 ; 16 
W. R. 367. 

A declaration stated that P. owed the plaintiff 
13?., and that in consideration thereof, and that 
P., at the plaintiff’s request, had promised to 
work for him at certain ‘wages, and also, in con- 
sideration of P. leaving the amount which might 
be earned by him in the defendant’s hands, he, the 
defendant, undertook and promised to pay the 
plaintiff the 13?., and that P. had peiformed his 
art of the agreement. Judgment was arrested, 
ecause the plaintiff was a stranger to the con- 
sideration. Price V. Bastofi, 4 B. & Ad. 433 ; 1 
K & M. 303 ; 2 L. J., K. B. 51. 

If two parties for valuable consideration enter 
into a contract, of which one of the stipulations 
is solely for the benefit of a third person, who is 
a stranger to the contract, and from whom no 
consideration moves, it is not competent to either 
of the contracting parties afterwards to object to 
that stipulation. Bammort v, Bishopp, 2 Y. & 
ColL C. C. 451 ; 12 L. J., Oh. 492; 7 Jui. 1077. 


which w^as due to C,, B. afterwards engaged to 
indemnify A. against any claim by C., this pro- 
mise is suppoited by a sufficient consideiation, 
although it was made after the payment of the 
money. Si/ffield (Lord) v. Bmce^ 2 Stark. 17.5 ; 
19 R.‘E. 697. 

Advertisement.] — A company advertised for 
tenders for the supply of stores for a pei iod of 
twelve months. The defendant sent in a tender 
to supply the stores requiied for the period 
named, at certain fixed prices, “ in such quanti- 
ties as the company’s storekeeper might older 
from time to time ; ” and the company accepted 
his tender Held, that there was a sufficient 
consideration for the defendant’s promise to sup- 
ply the goods, although theie was no binding 
contract on the part of the company to order 
any. G, iX. Bi/. v. Wifham, 43 L. J., 0. P. 1 ; 
L. R. 9 C. P. 16'; 29 L. T. 471 ; 22 W. R. 48. 

A. offered a reward to whoever could give such 
infoimation as would lead to the conviction of a 
felon. A constable and police-officer of the dis- 
trict where the felony was committed gave such 
infoimation : — Held, that his having given the 
information was a good consideration for a pro- 
mise by A. to pay the leward. England v. 
Bavidnon, 11 A. A 11 856 ; 3 P. &: D. 594 ; 4 Jur. 
1032. 

Agreement to enter into an Agreement with 
Third Party.] — A. contracts with B. that he 
will enter into a binding agreement with C., 
B.’s landlord, for a lease at a given rent for 
such a term and upon such conditions as the 
landlord shall appiove ; and B. agrees, upon 
such lease being granted, to surrender his exist- 
ing lease. Upon A.’s refusal to perform his 
agreement, B. is entitled to recover damages 
against A. for breach of contract. Foster v. 
Wheeler, 57 L. J., Ch. 871 ; 38 Ch. D. 130 : 59 
L. T. 15 ; 37 W. R. 40—0. A. 

Performance of Agreement with Third Party.] 

— The peifoimance of an act wffiich a person has 
agreed with another to perform, is a good con- 
sideration to support a contract with a third 
person, if the latter deiives a benefit fiom the 
performance. tScotson v. Peqg, 6 H. & N. 295 ; 
30 L. J., Ex. 225 ; 3 L. T. 753 ; 9 W. B. 280. 

Relationship.]— Mere blood relationship is not 
a sufficient consideration in law to support an 
assumpsit. A stranger to the consideration can- 
not sue on a contract, although there is privity 
by blood between him and the contracting 
parties, and the contract was made for his 
benefit. Twaddle v. Athinson, 1 B. & S, 393 ; 30 
L. J., Q. B. 265 ; 8 Jur. (KS.) 332 ; 4 L. T. 468 ; 
9 W. R. 781. 

Moral Obligation,] — A moral obligation to pay 
is sufficient consideration to sustain a proof. Be 
Grouchey^ Mx parte, Butler, In re, 3 Mont. & 
Ayr. 27 ; 2 Deac. 79 ; 6 L. J., Bk. 3. 

Deed— Substituted Contract.]— An agreement 
not to call for the performance of a deed, and to 
substitute other terms for some of the matters 
provided for by the deed, is a good consideration’ 
for a promise to perform such substituted cem- 
traot, even although the deed it 
released. JXa0h v. Armstrong, X< 

259; SO L. J.^ 0. R 286 ; 7 Jfir. 

W. R. 782. 
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I 0 TT — Previous Indenture Reciting Pay- 
ment,] — A. agreed to sell and assign to B. cer- 
tain judgments obtained by A. against 0. ; an 
indenture assigning the judgments was prepared, 
which recited that the price had been paid. The 
price had not in fact been paid ; but shortly 
after the execution of the indenture, B. gave A. 
an I 0 U for the amount of the price : — Held, 
that the giving of tlie I 0 U midit be treated 
as part of the transaction iiist as if it ha<l been 
given at the very moment ot executing the 
indenture, and that, th 'refore, there was a suffi- 
cient consideration for the giving of the i 0 U 
to entitle A. to recover to tlie amount mentioned 
in it from B. Met‘) y v. WAno/, 2 i \ B. li. 815 ; 2 
W, R. 210, 

Agreement to procure Bills to he Discounted 
—Application of Process.] — A declaration, 
stating that, m consideration that the plaintiff 
would consent to the detendant’s retaining 
possession of two bills of exchange, and to which 
the plaintiff was entitled, and of which the 
defendant was holder, but not for value, the 
defendant promised the plaintiff that if he should 
succeed in procuiing the bills, or either of them, 
to be discounted, he wouhl apply the proceeds m 
a given way ; and that the defendant succeeded 
in procuring the bdls to be discounted, but that 
he failed to apply the proceeds as agreed, ffis- 
cioses a sufficient coiihideration for his piomise. 
Hart V. 4 0. B. (N.s^) 871 ; 27 h. J., C. P. 
218. 

Desire of a Testator— Repairs of leaseholds.] 

— In an action by the widow of a testator against 
the executor, on an agreement to convey a house 
to the plaintiff, the consideration stated was, that 
the plaintiff agreed to pay to the defendant IB a 
year towards the ground-rent payable in respect 
of the house and other premises adjoining, and 
also to keep the house in repair. By the agree- 
ment, after reciting a dying declaration by the 
testator, of his desire that his wife should have 
the house for her life, and the willingness of the 
executor to carry the same into effect, it was 
witnessed, that, in consideration of such desire, 
and of the premises, the plaintiff agreed, &c. 
Provided nevertheless, and it was agreed and 
declared, that the plaintiff should pay, Ac., and 
keep the house in repair (as in the declaration 
stated). The testator had built several houses, 
in respect of which a ground-rent was due, but 
it did not appear what covenants he had entered 
into for repairs Held, first, that there was a 
legal consideration for the contract; secondly, 
that the motive for entering into a contract 
need not be stated in the declaration ; and 
thirdly, that there was no variance between the 
statement and the proof of the consideration. 
Thomas v. Thomas^ 2 G. & D. 226 ; 2 Q. B. 851 ; 
11 L. J., Q. B. 104 ; 6 Jur. 645. 

Promise by Heir to pay Portions.]— Under 
certain circumstances, verbal promises will bind 
men in equity to the performance of them, as 
where a son promised his father to pay his 
sisters’ portions if he would not, by will, direct 
timber to be felled to raise them. Button y. 
Boole^ 1 Vent. 318. 

Promise by Devisee to pay Interest on 
Deifaey.] — ^An undertaking contained in a letter 

devise© of real estate, to B., a legatee, 
legacy, which was 
estate according to the i^te 

f f , /i It 


fixed by an order of court, provided B. would 
join in a sale : — Held, to be upon sufficient coi!- 
sideration, it appearing that several expensive 
suits in which A. was engaged w'dijcl theieby 
be terminated, and the estate bettered ; and 
such undertaking not being waived, by no 
notice having been taken of it in a subsequent 
agreement to sell, a specific performance was 
I decreed. Gri£if-Jt v. 1 Eden, 7% 

I To Grant Annuity.]-— So where a devisee. 

I of land promisetl to pay an annuity, if testator* 
I wouhl not charge it by his will. OldJiam v. 
Lichjiplfl, 2 Verii. 506 ; 2 Freem. 284, 

Promise by Legatee of Chattel Real, on 
being let into Possession, to pay Legacy 
j charged thereon.] — A farmer, upon the marriage 
I of his eldest son J., assigned part of his farm, 
held under a yeaiiy tenancy, and farming stock, 
m trust for J. ; but continued until bus death to 
reside on and manage the farm, J. and the other 
membeis of his family residing with him. By 
his will, which was duly admitted to probate, J.’s; 
father bequeathed to J. the vhole of the farm, 
j charged with certain legacies, including 201. to 
E. After the testator’s death, and before the 
grant of probate, his executois asked J,, in pre- 
sence of K., if he w'ould go into possession of the 
whole farm and pay the legacies, to which J. as- 
sented, and wmnt into possession of the whole farm. 
In an action by B. against J. for the amount of 
his legacy as due on an account stated, the jury 
I found that J. promised to pay the sum claimed 
m consideration of being alio wed by the executors 
to take and keep his father’s property under the 
will, subject to the legacies -.—Held, that there 
was sufficient consideration for J.’s promise to- 
pay the legacy ; that a personal action lay for 
the amount against J. ; and that E. was entitled 
to judgment. Barry v. Barry, 28 L. R., Ir. 45. 

Votes at Charity Election.]— The plaintiff and 
defendant were both subscribers to a charity, the 
objects of which were elected by the subscribers 
wffio had votes proportioned in number to the 
amount they had subscribed. They expressly 
agreed that if the plaintiff would give twenty- 
eight votes for an object of the Ichaiity whom 
the defendant favoured, the defendant would at 
the next election give twenty-eight votes for 
such object of the charity as the plaintiff should 
then favour Held, that there was a legal 
consideration for the defendant’s promise, and 
that the agreement was not void, as against 
public policy. Bolton v. Jfaddan, 43 L- J., Q. B. 
35 ; L. R. 9 Q. B. 55 ; 29 L. T. 505 ; 22 W. R. 


Manager of Mutual Insurance Society.] — ^The 
manager of a mutual insurance association, 
having no parliamentary power to sue on behalf 
of the members, claimed to sue upon a contract 
with him personaRy, the declaration being to- 
the effect that the defendant was a member of 
the association, and caused himself to be insured 
by a policy therein, and the plaintiff, in con^ 
sideration of the defendant agreeing to comity 
with the rules annexed to the policyi subscaifoed 
the policy on behalf of the members of liie as$o-» 
ciation. Averments that, by the rules (in certain 
events which happened), additional jiCrcentages 
on the premium were to become payable by the 
d^en(«t, ^ to J?© as ^ %e ¥;<|ommittee ^ 

,|Eor pa?- 
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centages should be accepted by members and 
punctually paid when due, and that upon the 
percentages becoming payable the committee 
directed the manager to draw upon the de- 
fendant for the percentages, and that the plain- 
tiff was the manager and did so draw, and all 
conditions were fultiUed. Breach, that the de- 
fendant had not accepted the drafts nor paid the 
percentages : — Held, that the declaration was 
bad in substance as disclosing no consideiation 
on the part of the plaintiff. Beans v. Hooper, 
45 L. J., Q. B. 206 ; 1 Q. B. D. 45 ; 83 L. T. 874 , 
24 W. E. 226—0. A. 

Married Woman.]— -A widow during her hus- 
band’s lifetime lent to the defendant 20^., deiived 
from funds belonging to her in her own right. 
Two days after her husband’s death, the de- 
fendant gave her an I 0 U for that amount, 
and subsequently promised that if she would let 
the matter lemain over, ho would pay the debt 
and interest ; she did not inform the defendant 
that his offer was accepted, but waited more 
than three years, and then brought an action foi 
the debt and interest Held, that she was 
entitled to succeed ; for though it might be 
doubtful whether in point of law the money lent 
was hers or her husband’s, yet the giving of the 
I 0 U after his death by the defendant was 
evidence that she was entitled to sue in her own 
right, and that the forbearance to piosecute a 
doubtfu.1 claim was a good consideration foi a 
promise, and that by not suing foi more than 
three years she had, in effect, communicated to 
the defendant her acceptance of his offer. Wilhy 
V. Mgee, 44 L. J., C. P. 254 ; L. E. 10 0. P. 497 ; 
m L. T. 310. 

Agreement to Procure Charter.] — A ship- 
broker agreed with a shipowner to procure him a 
charter of a vessel, m consideration of the ship- 
owner chartering the same . — Held, in an action 
by shipowner against shipbroker for breach of 
contract, that there was a good consideiation for 
the shipbroker’s promise. Gliddon v. B voder sen, 
1 Cab. & E. 197. 

Ship’s Captain-Interest in Loading.]— A 

declaration that the defendant was possessed of 
a ship, and the plaintiff was a master mariner 
having interest in N. for loading a vessel ; and it 
having been proposed that the defendant should 
give the plaintiff the command of the ship, for 
a voyage to the West Indies and back, it was 
agre^, that in consideration of the plaintiff 
having interest in N. for loading a vessel, the 
defendant would give the plaintiff the command 
cf the ship, with the understanding that the 
plaintiff would use aU possible exertions for 
the benefit of the ship and owners ; and that 
^or such services the defendant would pay the 
plaintiff 8^. per month during the command 
by the plaintiff, and other sums during the 
vpyage, with outward and homeward primage. 
That the defendant gave the plaintiff the com- 
mand of the ship, and that he set out on the 
voyage, and carried and delivered an outward 
•cargo ; that the plaintiff arrived at H., and 
finding that a homeward cargo could not be 
obtained without disadvantage, he proceeded to 
• R.. and then took in a homeward cargo, and 
deh'vered the same at London, and there re- 
signed the command to the defendant, who 
•ted the same ; that, from the time when 
ommand was hhn till he so re- 

plain^ifj ^ed all posiiblo 


. ■ ; V'/ in 



for the benefit of the ship and owners. Breach, 
non-payment by the defendant of the moneys due 
to the plaintiff Held, that the declaration 
imported a sufficient consideration and that the 
plaintiff, having taken the command of the ship, 
might maintain the action. Jlills v. BJaeliall, 
11 Q. B. 358 ; 17 L. J., Q. B. 31 ; 12 Jur. 93. 

Resignation of Post— Agreement to reappoint. ] 

— Where the defendant, having pin chased certain 
shares of an East Indiaman, commanded by the 
plaintiff, and chartered by the East India Company 
for four voyages, proposed to the plaintiff that he 
should resign the command in favour of the de- 
fendant’s nephew, upon receiving in exchange tlu‘ 
command of another ship, then chartered for oue 
voyage, and to which the plaintiff assented, and 
the company acceded to the exchange : and it wms 
agreed that, in case the defendant’s nephew died < 
resigned before the expiration of the four voyages, 
the plaintiff should succeed him ; and, as a 
further inducement to the plaintiff to resign tiie 
command of the ship chartered for the four 
voyages, the defendant undertook to procure a 
beneficial alteration in the destination of the othei . 
chartered for one voyage only ; and the person 
who negotiated the affair on the part of the plain- 
tiff undertook, without the plaintiff’s knowledge, 
to pay the defendant a certain sum, if the plaintiff 
should refuse to resign ; and tlie exchange w'as 
ultimately approved of by the company, and the 
destination of the latter vessel altered ; and the 
plaintiff and defendant’s nephew sailed on then 
respective voyages, and the former became bank- 
rupt on his return from his voyage, and the 
nephew died in the couise of his second voyage : 
and the defendant, having refused to appoint the 
plaintiff to succeed him, was sued for a breach of 
the agreement : — Held, that there was a sufficient 
consideration for the defendant’s agreement, 
whereon to found such an action. Miehardson 
V. miish, 9 Moore, 435 ; 2 Bing. 229 ; 1 0.& 1’. 
241 ; E. & M. 66 ; 3 L. J. (o.s.) C. F. 265 ; 27 
R. E 603. 

Implied Undertaking to keep Document.] — 

A. was a judgment creditor of 0. ; B. wrote to 
A. a letter in the following teims (so far as is 
material) : — “If 0, leaves in your hands the order 
of Messrs. F., drawn upon Messis. R., for 250 
eight per cent, preference shares, I will 
obtain, within one month from this date, with 
the sanction of 0., a loan for him of 1,000L upon 
said order, and pay that sum to you against the 
delivery of said order.” C. left the order in 
A.’s hands, and sanctioned the proposal con- 
tained in the letter. A, then wrote to B. as 
follows : — “ C. brought me your letter on the 
27th, and he has given me his written sanction 
to your obtaining the loan of 1,000L for him 
referred to in that letter, and we shall be glad 
to hear that everything is in order ” : — Held, 
that, assuming A.’s letter to B. to be a final 
acceptance of the offer contained in B.’s letter 
to A., there was consideration moving from A. 
to support B.’s promise, such consideration being 
the implied undertaking on the part of A. when 
he received the order to keep it till required for 
the purpose of being banded over to the person 
who would advance the 1,OOOL on its security. 
But held also, that A.’s letter to B. wa^ not an 
acceptance of the offer contained in B.’s letter 
to A., and that the two letters did not ther^ore 
comtitute a contract. Harstm y. I 0. 
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Sale of Goodwill by Bankrupt and Trustee.] 

— If a bankrupt iom with his trii-.tGe in selling 
the goodwill and business previously errried <m 
by the bankrupt, and agrees with the purchaser 
not to carry on a similar business within a pie 
scribed district, such agreement is binding on 
him, for theie is gool consideration tor the de- 
fendant’s promise in the payment, on the faith 
of that promise, by the purch isers to the tiu^tee, 
and he can be restiaine 1 fiom so doing. Eu^vton 
,md High Peah Co. v. MiPhrJI, 1 Gab. ck E. 527. 

Acceptance of Smaller Amount than Sum due 
in Discharge.] — AoroRD an,d Satisfaction 
and sub-tit. (c.) Forbearance to sue, *kc., infra. 

Admissibility of Evidence to add to Considera 
tion Expressed.] — By an agreement in wiitiug 
G, agreed that Y. should leceive all the money 
that was then due, and which hhould become 
due to G. upon the winding-up of the Barnstaple 
Second Annuitant Society, Y. paying to G. out 
■of such money the sum of 100/, 1 he considera- 

tion was stated to be “ In consideration of a 
sum of money this day paid,” &c. : — Held, that 
evidence was admissible to show that in addi- 
tion to the consideration expressed there was 
another consideration, namely, that Y, should 
vote for the winding-up of the society. Bam- 
^staple Emuid An/buitant Socueti/^ Ith 50 L. T. 
424. 

Agreement to make Satisfaction for Neglect 
of Duty.] — A scrivener who was employed to ex- 
amine into a title fails in his duty, by neglecting 
to make a thoiongh inipiry. &c., whereby hB 
client is a suflEerer ; afterwards the sciiveuei 
agrees to make him satisfaction another way. 
This agreement decreed in specie, though iiiged 
that there was no consideration. Kmq v 
Wifhera, Pre. Ch. 10. 

ii. Xufhi Pacta. 

Principles.] — As to piomises within the 
doctrine of nudum pactum, see Panii v. Huglip,s. 
7 Term Rep. 350, n. ; 4 Bro. P. C. 27. 

A mere accord not being a ground of action is 
not a sufficient consideration to support assump- 
sit. Lyn^i V. Bruee^ 2 H. Bl. 317 ; 3 R. R. 381. 
Bee Bcews v. Hcanic, 2 Gale, 1 ; 1 M. & W. 
325 ; 5 L. J., Ex. 15(>. 

An express promise can only revive a prece- 
dent gootl consideration, which might have been 
enforced at law through the medium of an im- 
plied promise had it not been suspended by some 
positive rule of law ; but can give no original | 
right of action, if the obligation on which it is j 
founded could never have been enforced at law, i 
though not barred by any leg.al maxim or 'statute | 
provision Wctimll v. Adneu, 3 Bos. P. 247 ; 
6 B. R. 780. 

A pecuniary benefit, voluntarily conferred by 
one person upon, and accepted by, another, is 
not such a consideration as will support an 
action on an express promise by the latter to 
support the former. Eastwood v. Kenyon^ 11 A. 
& E. 438 ; 3 P. & D. 276 ; 9 L. J., Q. 'B. 409 ; 4 
Jur. 1081. 

No relief in chancery on nudum pactum. 

Cary, 5. 

Relationship^] — Blood relationship is no con- 
sideration. V. AtMmon^ 1 B. & S. 393 ; 

; 8 Jur. im.) 332 ; 4 L. T. 

i • 










Acceptanee — Impliel Promise,] — A declarr- 
t’oii by the pUii.tifi^, K. and M., alleged that 
the defendant agreetl to accept four bills 
of exchxnge for the payment of 450/. each, the 
puce of shares sold by the pliintiffs to him, an I 
that the defendant promised to pay the sums of 
money for which such bills were to be given at 
the times whmi the bills should becone ^lue, and 
tliat m pursimnce thereof the defendant <accepted 
a bill drawn by J upon him, foi payment to the 
order of K. and M. of 450/. on a day mentioned, 
and tint the bdl wassotlnawn and made payable 
at the request of the plamtiffis, anti without any 
consideiation in respect of K. and M. being the 
payees, and was afterwards endoi’sed by the 
payees to J., to hold as the agent of the plaintiffs, 
and on their account, and whilst it was so held, 
the bill was wrongfully destroyed by the defen- 
dant. The declaration then alleged that although 
the time when the bill was due bad elapsed, and 
the defendant hail notice of the premises, he had 
not paid the bill • — Held, that the declaration 
disclosed no cruse of action, there being no other 
promise by the defendant than the piomise to 
pay the party entitled to the bill. Junnhluth v. 
TF«y, 1 H. ck N. 71 ; 2.5 L. J., Ex. 257. 

Transfer of Yalneless Shares.] — An agreement 
to accept a transfer of railway shares on which 
nothing has been paid is not nudum pactum, but 
a contiact which may be specifically enforced in 
equity. Ohcalc v. Kcaward, 3 Be G. & J. 27 : 
27 L. J., Ch. 784 ; 4 Jur. (N.s.) 981 ; 6 W. R. 810. 

The purchase of a share in mines, which 
' pioved to be a bubble, or money paid for effect- 
ing illegal insurances, are not such considerations 
as will support a bill of exchange in equity. 
Brow/i v. JIa7^sh, Gilb. Eq. Rep. 154. S. 
Mathc)\ Ex parte ^ 3 Ves. 37k 

Disclosure of Interest in Property.]— Where 
piopert}^ IS in the hands of trustees for the 
parties entitled to it, and there is no adverse 
^ claim after the death of the parties in possession, 
a communication to one of the cestuisque trustent 
' in remainder of his interest in the property is 
. not a consideration upon which a conveyance of 
’ a portion of the property can be sustained as the 
sale of a secret ; for in such a case the disclosure 
is a nullity. Reynell v. Sprye^ 8 Hare, 222 ; 21 
' L. J., Oh.633. 

Note given by Trustee of Lost Eund.l — Where 
^ the testator, in the well-founded belief that he 
' was liable to make good a fund acknowledged to 
■ be held by him in trust for the payee, and lent 
^ to a party without security, and who died in- 
’ solvent, gave a note for the amount, expressed to 
» be ‘‘for value received” : — Held, not a nudum 
' pactum, or mere gift : and all evidence of actual 
! consideration failing, from the death of parties, 
the court allowed the claim in proof against the 
testator’s estate. Bwrhitt v. Mamom^ % CnlL 
5 395 ; 15 L. J., Oh. 174 ; 10 Jur. 193, 

) Note in Trust for Dnborn Child.] — A mother 
. gives a promissory note to a trustee for the 
t benefit of a child of which she is enceinte ; this 
not sufficiently nudum pactum for the cotirb to 
. aUow a demurrer to a bdl by the child and the 
trustee, to have it carried into execution. 

V. SetoTij 2 Bro. 0. 0. 610. 

; Agreement between Surety and Creditor — 
Subsequent Loan,] — ^By an agreement between 
hanh^% a and a surety, the surety 

su > WL). % .• I’,. : ' ' . 
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guaranteed the balance due or to become due a])pointed his executors, to sell the same and 
from the customer, subject to a limit and to pay debts and discharge incumbrances : in the 
a proviso empowering the surety at any time lifetime of these trustees, W. & Co., the original 
to determine by notice his liability as to subse- mortgagees, sold the estate, and paid over the 
quent dealings. The customer afterwards ob- surplus into the hands of the attorney or agent 
tained a loan from the bank beyond the limit of of the testator’s trustees and executors : before 
the guarantee on a warrant of attorney, and the money was disposed of, the trustees and exe- 
simultaneously with it a second agreement was cutors, and also their attorney, died, the latter 
entered into between the bankers, the customer leaving the defendant his executor. The plain* 
and surety, that the warrant of attorney should tiffs took out administration de iionis non, with 
not prejudice or affect the former agreement, and the will of 0. annexed, and sued the attorney’s 
that the bank would, at any time when requested executor for money had and received Held, 
by the surety, enter up judgment and issue exe- that an express promise by the defendant to pay 
cution. The bank omitted to file the warrant of the plaintiffs the money m question was a 
attorney, and the customer became bankrupt : — nudum pactum, they having no title to it in a 
Held, that the agreement to issue execution was court of law ; and that the action was not main- 
not nudum pactum. Wat$on v, AUcorJi, 4 De tainable, as the money in the defendant’s hands 


G. M. & O. 242 ; 22 L. J., Oh. 858 ; 17 Jur. 568 ; 
1 W. R. 399. 

Agreement with Promoters — Mere Present.] 

— The plaintiff, being a person of influence with a 


was equitable and not legal assets. Clay v. 
Wnih, 2 D. R. 539 ; I B, k. C. 3<>4 ; 1 L. J. 
(o.s.) K. B. 144. 

Re-indorsement of Bill for Negotiation only.] 


foreign government, agreed with the defendant to — Where A., after drawing a bill of exchange on 
exert himself to obtain from that government the B., who accepted it, indorsed it to C., w'ho rein- 
concession of making a railway in the foreign dorsed it to A., in pursuance of an agreement 
country to the defendant and M. Two other per- (without consideration) that he should do so as 
sons having, however, also applied for a couce^- a security for the payment of it by the acceptor, 
sion of the same line, it was agreed that the com- and for the purpose of rendering the bill more 
peting parties should amalgamate, and articles of negotiable : — Held, that the agreement to indorse 
agreement were executed by which all the parties was void, for want of a consideration. Brittea 
should take on themselves the construction of the v. Wehb, 3 D. &; R. 650 : 2 B. & 0. 483 ; 2 L. J. 
line, and that 35,600Z. should be attribu6 to the (o b.) K. B. 118. 


plaintiff, in free shares of the soci6t6 anonyme 
which was to be formed, for the care and trouble 
which he had had up to the date of the agree- 
ment, and which he might yet have to take, up 


Bailment.] — Bailment, «!ans consideration, 
coimtermandable. Cary, 9. 

Relinquishment by affidavit of right to 


to the complete organisation of the society. The chattel.]-If G. and B. claim a chattel, and G. 
company was never formed, and no shares ever says if B. will make an affidavit that the pro- 
issual :-Hdd, that this only an arrange- peHy is his he will relinquish all his r ght 
ment of the amount which the promoters of the ihereto, and B. makes an afflaavit to that effects, 
sohemewere wiUingtoawardtothe plaintiff as semble, that it is not conclusive against G.'s 


a present ; that there was no consideration for 
a binding promise on their part to give him the 
shares either for his past services, which were 
not rendered on any stipulation of payment or 


right of propel ty. Garnet v. Ball^ 3 Stark. 160. 

To Collect Debts and Guarantee.] — So, where 
A. agreed in writing, that, in consKleration that 




X ^ 1 -u 1 1 f'-gAccu lu vvxiuiig, lutii, HI cuHSKitTanon rnac 

-^.if f • appoint him to receive a sum of money 

anticipated services which for a lace nmehine (agreed for bet ween B. and C.), 
i«n^erecl by the he would take the machine and pav the balance, 
^ BiSsfasS Ml7c pS - be any default on the part of C. 
705 2 L T 284 ’ ’ ^ default :-Hel,l, that this 

' ’ * ‘ ' agreement or promise was void for want of a 

Promise to give Sum to Charity.]— A. promised consideration. Batee v. Cart, 3 D. & R. 676 ; 2 
to give 20,000Z. to a fund of the Congregational ^ 

Union, and paid certain instalments of the 

amount, but died leaving 8,000Z. unpaid and un- I'raud of Bankruptcy laws.]— A declara- 

provided for. The union claimed that sum from alleged that the defendant was indebted to 

A.’fe executors, alleging that they had been led ^Ou/., and that a commission of bankruptcy 

by A.’s promise to contribute larger sums to i‘=?sued against the defendant, and that in 

churches than they would otherwise have done, consideration of T.’s proving for this 200/. against 
that money had been given and promised by estate of the defendant, the defendant pro- 
other persons in consideration of A.’s promise, him the 200/. after the delay of 

and that the committee of the union had in- ^ months. Judgment was arrested on the 
curred liabilities in consequence of A.’s promise : ^^'cund that the promise was void for want of a 
—Held, that, the promise was without considera- consideration. Brealry y. Andrew, 2 N. k P. 
tion. Hudson, In re, Creed v. Henderson, 54 ; 7 A. & E. 108 ; W.W. & D. 305 ; 6 L. J.* 

L. J., Ch. 811 ; 33 W. R. 819. K. B. 199 ; 1 Jur. 526, 

ftomme to pay Adm^strators EqnitaMe sitln%"it&cradS 5 whlc^ftey ^ 
Aaaeta.j^ m consideration of a loan of 4001., him from his debts :-HeM ftat a 

Sa^^me I™®*.)!" .^'^^eqnently given to’ a creditOT for tS 

^itne same, and, after repaying themselves the remainder of the debt was a nudum naftnm 

surplus to his Hall, M parte, 1 Deac. 171 : 2 Mont & Avr 513* 

SmC 0 ^ proceedings to bAt 

ellected.0.died,havin^^ rnptcy so to injure as little asystole the 

trostees, tfholn he debtor’s credit, is not a good consideration to 

"'■Ji I 
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support a contract. Biuieew*!! v. Wdltann^ 
L. il, 2 0. P. 196 ; 12 Jur. (N.s.) 1004 ; 15 L. T. 
215 ; 15 W. E. 130. 

And se(‘ Bankruptcy. 

b. Past or Executed. 

Eevival of Express Promise.] — A mere moral 
consideration will not support an express pro- 
mise. An express promise can only revive a 
pi'ecedent good consideration, which might have 
been enforced at law, through the medium of an 
implied promise, had it not been suspended by 
some podtivc rule of law, but can give no 
original cause of action if the obligation on 
which it is founded never could have been 
enforced at law, though not barred by any legal 
maxim or statute, Ida, sf wood y. Xont/on, 11 A. 

E. 43S ; 3 P. & D, 276 ; 9 L. J., Q.' B. 499 ; 4 
Jur. 1081. 

Promise to Pay at Future Day.] — An 

executed consideration, whereon the law implies 
a promise to pay on request (as upon an account 
stated), is not sufficient to support a promise to 
pay at a future day. Ilopltlna v. Logon., 5 M. A 
W. 241 ; 7 D. P. C.‘360 ; 8 L. J., Ex.‘218. 

Moved by Bequest of Promisor.] — A past 

consideration, for which the law wall not imply 
a promise, will support a subsequent expiess 
})iomise, in itself unobjectionable, if such con- 
sideration is moved by the jirevious request of 
the party promising. Bradford v. B )HUton., 8 
Ir. C, L. E. 468. 

The execution by A., at B.'s request, of a bill 
of sale of a vessel, to 0., is a sufficient considera- 
tion to support a subsequent express promise by 
B. to pay, on O.’s default. Ih, 

Exhausted before Promise.]— A declara- 

t ion stated, that, in consideration that the plain- 
tiff, at the request of the defendant, had bought 
of the defendant a horse, at a certain price, the 
defendant promised the plaintiff that the horse 
ivas sound and free from vice, but that it was 
'v icious : — Held, in arrest of judgment, that the 
promise appeared to have been made in respect 
of a prececlent executed consaleration ; that it 
must be taken to have been an express promise, 
but that no express promise on such a considera- 
tion, though executed at request, could extend 
beyond the promise which the law would imply 
while the consideration was executory ; that at 
the time of the sale, the only implied promise 
was to deliver the horse, and that after the sale, 
therefore, there was no consideration for the 
subsequent express promise of warranty. RoscorJa 
V. Tlmmm, 2 B. 508 ; 3 Q. B. 234 ; 11 L. J., 
Q. B. 214 ; 6 Jur. 929. 

A plaintiff declai’ed on an agreement by the 
defendant, which recited that an estate had been 
mortgaged by W., since deceased ; that the plain- 
tiff had joined in a bond as a collateral security 
for the mortgage-money, and had afterwards been 
compelled to pay off a portion of it; that the 
defendant had taken upon himself the manage- 
ment of W.’s affairs, had repaid the plaintiff part 
of the money which he had paid, and had agreed 
to pay him the residue out of the proceeds of 
the mortgage property when sold, and in the 
meantime to appropriate the rents of the pre- 
mises to the payment of the same sum as that 
for which the plaintiff had a lien on the premises ; 
that the defendant requested the plaintiff to 
release and convey his interest to A. and H., 


and that he had done so, reserving to himself a 
lien on the property. The declaration stated 
that, m consideiation of the plaintiff having paid 
the money, and having released and conveyed all 
his interest to A. and H., reserving to himself 
the lien, the defendant agreed to pay him the 
remainder of the sum so paid by him: — Held, 
that the declaration was bad, as it disclosed no 
consideration for the defendant’s promise. Kay 
V. Button, 2 B. & L. 291 ; 8 Scott (n.r.) 495 ; 
7 Man. .Sc H. 495 ; 13 L. J., 0. P. 183 ; 8 Jur. 910. 

Promise Equivalent to Warranty.] — A 

declaration, that, in consideration that the 
plaintiff did, through placing confidence in the 
defendants that they were acting fairly by the 
plaintiff in recommending the plaintiff to pur- 
chase of the defendants, on their recommenda- 
tion, 211 pockets of hops at 63.y. the cwt., 
purcliase of the defendants the hops at that 
puce, the defendants promised the plaintiff 
that they were not abusing the confidence of the 
plaintiff in lecommendnig the purchase of the 
hops at that price ; and that the plaintiff, 
relying on the promise, did, through placing 
confidence in the defendants, purchase of the 
defendants, on their recommendation, the hops 
at the price ; whereas the defendants did abuse, 
in this, that the hops were not worth the price : 
— Held, in arrest of judgment, that the declara- 
tion disclosed both a good consideiation anti a 
irooil promise ; foi that it sufficiently appeared 
j that the purchase was contemporaneous with 
the promise ; and it must be taken, after verdict, 
that the piomise was express, and not one 
sought to be implied from the mere fact of 
there being a contiact of purchase and sale 
between the plaintiff and defendants. WeH v. 
Jarlison, 16 Q. B. 280 ; 20 L. J., Q. B. 240 ; 15- 
Jiir. 990. 

c. Forbearance to Sue, and Compromise 
of Claims. 

Whether nudum pactum.] — Where a creditor 
demands, and a debtor promises, security for an 
existing debt, the forbearance to sue implied on 
the })art of the creditor is a sufficient considera- 
tion to prevent the transaction from being 
nudum pactum. Alltanre Banli v. Broom, 2 
Brew. & Sm. 289 ; 5 N. E. 69 ; 34 L. J., Ch. 2r)(> ; 
10 Jur. (N.s.) 1121 ; 11 L. T. 332 : 13 W. E. 127. 

A piomise by a defendant to pay a judgment 
debt obtained against him, in consideration that 
the plaintiff would stay execution thereon, is no 
ground to raise an assumpsit. Otherwise, if the 
I promise is by a third person. Antm., Gowp. 129, 

Where a plaintiff declared that A., since de- 
ceased, was indebted to him so much, and that 
after his death, in consideration that he, at the 
instance of the defendant, would forbear and give 
day of payment of the debt (not stating to whom 
he was to forbear), the defendant promised 
Held, to be no consideration for the promise ; 
for a promise can only be sustained on a con- 
sideration of benefit to the defendant, or of 
detriment to the plaintiff ; and unless there was 
some person whom the plaintiff could have sued 
for his debt, his forbearance was no detriment to 
him. JoTWs V. AMnmham, 4 East, 455 : 1 
Smith, 188. 

A letter written by the agent of a bond 
creditor to the principal obligor, giving him 
eighteen months further time to pay the bond, 
upon considemtion of hi$ paying off at once the 
interest in arrear, and keeping down the interest ^ 
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and to give a warrant of attorney to enter 
up judgment for the whole in case of any default 
in payment of any instalment. Martin Y.Burn 
2 N. & P. 297 ; 7. A..& E. 19 ; W., W. & D. 508. 

Executed or Executory.]— In considc.ratinn 
that the plaintiff, at the request of the defen- 
dant, would consent to suspend juyxm.m ‘ dings 
against another person, the dehuidant juomised 
to pay the debt on a certain d ly ; avuntient, 
that the plaintiff did suspmid the pnxxiedings. 
The agreement was as follows i'he ])laintiff 
having, at my request, consented to suspend po’*- 
ceedings, &c.” : — Held, that as the request must- 
have preceded the consent to suspend ])roce,ed- 
ings, the contract was properly declared on as 
an executory contract ; secondly, that the con- 
sideration for the promise was gotxl, a'^ it must 
be taken as a consent to suspend proct^edings, at. 
least until the day the defendant was to pay 
the debt ; and thirdly, that, after verdict, the 
averment that the plaintiff’ had siwpended pro- 
ceedings was sufficient, without s])ecifyirig for 
what period. Payne v. Wllnon, 7 H. A* 0. 428 ; 
I M. & By. 708 ; 6 L. J. (o.s.) K. 0. ho. 

Contract to take less than Sum due.] — An 

agreement between judgment debtor and creili- 
tor that in consideration of the debtor paying 
down part of the judgment debt and c'osts.'and 
on condition of his paying to the creditor or his 
nominee the residue by instalments, the credit! »r 
will not take any proceedings on the judgniont 
is nudum pactum, being without eonsideint ion, 
and does not prevent the creditor aftc!* payjnent 
of the whole debt and costs from proceeding to 
enforce payment of the interest upon the judgnient. 
Pinners Case (5 Kep. 117 a), and (nmhr v. 
^Va/?l6 ([1 Str. 426), followed. Peakes v. lieer^ 
54 L. J., Q. B. 130 ; 9 App. Cas. 605 : 51 L. T. 
833 ; 33 VV. B. 233— H. L. (E.) 

An agreement to take, in lieu of arrears of 
income, in respect of a life interest, recoverable 
in equity, a certain sum, less than t lie estimated 
amount of such arrears, recoveralile at law, is, in 
equity, void for want of consideration, ami will 
not be su])ported. Lovett v. Ilankins, 13 T^. T. 
521 ; 14 W. B. 216. 

See also cases sub tit., Accord and Batis- 
FAOTION. 


to accrue in future, is a mere promise without 
consideration, and not binding. Pucker v. 

2 K. & J. 745. 

'A declaration stated that K, was indebted to a 
firm; that the plaintiff had been appointed by 
the court of chancery receiver of the debts of 
the firm, whereby K. became liable to pay the 
plaintiff when requested ; that, in considera- 
tion of the premises, and that the plaintiff, as 
such receiver, would give K. two months’ time 
to pay, the defendant promised to pay, in case 
K. omitted to do so within that time. Breach, 
that K. omitted, and that the defendant never 
paid: — Held, that a sufficient authority ap- 
peared for the plaintiff to contract and sue, and 
a' sufficient consideration for the defendant’s 
promise. Willatts v. Kennedy., 8 Bing. 5 ; 1 
M. & Scott, 35. 

What amounts to Agreement to forbear.] — A 
banker required security from his customer for 
ah overdrawn account. The customer, by letter, 
promised to hypothecate certain goods, but upon 
being asked for the delivery warrants, he refused 
to carry out his promise. Upon a bill to enforce 
the promise : — Held, that, from the nature of 
the transaction, some forbearance to sue on the 
p^rt of the creditor must be assumed to have 
taken place, and that this was sufficient to 
prevent the promise to hypothecate from being 
nudum pactum. Alliaiwe Bank y. Broom ^ 2 
Brew. & Sm. 289 ; 34 L. J., Gh. 256 ; 5 K B. 69 ; 
r6 Jur. (N.s.) 1121 ; 11 L. T. 332 ; 13 W. R. 127. 

A count stated that, at the time of writing the 
letter and making the contract therein, the claims 
of the plaintiff in the first, third and fourth 

■ counts, which were for not returning railway 
shares, and for converting and detaining cer- 
tificates of shares, had accrued in manner and 
form as therein expressed, and the defendant ! 
ought to have paid or satisfied the plaintiff for 
and in respect of those claims ; that the defen- ! 

■ dant had from time to time requested the : 
plaintiff to give him time and to forbear and 
grant him indulgence for the payment or satis- 
faction of those claims, which tlie plaintiff had 
done ; and that the defendant, being insolvent 
and unable to pay or satisfy those claims and to 
obtain further time, wrote to the defendant as 
follows: — “That I have wronged you in not 
having (because incapable) repaid or returned i 
that which you lent me [meaning and referring 
to loans, the certificates mentioned in the first 
count] it was useless for me to deny ; but how I 
wronged you in feeling, seeing that I have ever, 
as I do now, entertain for you the sincerest 
gratitude and regard, I know not, beset as I am 
by difficulties on every side not resulting from 
extravagance but from bad fortune. I know 
how worthless are promises of reparation ; how 
wholly disregarded are entreaties for indulgence, 
yet will I say that the most anxious endeavour 
of every future day shall be to prove my regard 
ami gratitude in the only way which the world 
esteems the proof by restoring to you all I 
owe ” : — Held, that the letter showed no request 
for forbearance, nor any consideration for a fresh 
promise ij pay by the defendant what he was 
already liable to pay, and if it did amount to a 
fresh promise to pay it was a promise without 
consideration. . Beacon v. Oridhv, 15 0 B 295 • 
3 C. R. 129 ; 24 L. J., C. ; 3 W.’ R.‘ 27 ’ 

.Forbearance to sue, on the part of an assignee 
or a bond, is a good consideration for a parol 
promise by the obligor to pay by instalmWs, 


Withdrawal of Plea.]— The withdrawal 

by a defendant of a plea of infancy, whether 
true or false, is a sufficient icoiisitlerat ion for an 
agi-eement on the part of the plaintiff to' accept 
a smaller in satisfaction of a greater sum. 
Cooler V. Parker, 15 C. B. 822; 3 0. U. B* 
710 ; 24 L. J., C, B. 68 ; 1 Jur. (n.b.) 281. 

Payment of smaller Sum than Amount due in 
Satisfaction.]— A, being indebted to B. in 
1252^. 7^. Qd>, for goods sold and delivered, gave 
B. a cheque for 1002., payable on demand, which 
B. accepted in satisfaction : — Held, a good 
accord and satisfaction. Goddard v. O'Brien 
9 Q. B. D. 37. . ' 

Joint and Separate Debts.]— A parol agree- 
ment is sufficient to convert a separate into a 
joint debt, such an agreement not being' a pro- 




CONTEACT— TAe Matter of . 


separate liability of one of two or more joint 
debtors, is a good consideration for an agreement 
to discharge all the other deV>tors from liability, 
Jyyth 7 Ex. 6(59 ; 21 L. J., Ex. 217. 

Agreement not to sue for Nullity of Marriage.] 

—In a petition by husband against wife praying 
that the marriage celebrated between them 
might be declared null and void on the ground 
of her incapacity, the respondent pleaded that 
she and the petitioner after a year’s cohabitation 
had agreed to live apart, and had bound them- 
selves iiot to make any claim against each other 
either in a court of hi w or equity : and tltat if 
either party sliould break tlie agreement the 
other siiouid be entitled to an injunction to 
restrain such breach. That it was further 
agree<l that if the respondent committed a breach 
of the agreement the petitioner should be entitled 
to proceed in this court for a declaration of 
nullity. Averment that there had been no 
breach of the agreement on the part of the re- 
spondent Held, that the respondent’s agree- 
ment not to sue was a sufficient consideration for 
the husband’s engagement to do the like, and 
that such an agreement although not by deed 
was therefore a bar to a petition for declaration 
of nullity. Aldridge y. Aldridge^ or A. v. il/., 
58 L. J., P. 8 ; 13 P. D. 210 ; 59 L. T. 896 ; 37 
W. R. 240. 

Agreement to avoid wrongful Arrest.] — A 

declaration stated that an action was depending 
at the plaintiff's suit against D. ; that D. was 
arrested and in. the sheriff's custody by virtue of 
a capias, indorsed for bail for a debt ; that costs 
had been incurred by the plaintiff' in the prose- 
cution of the action ; and that thereupon, in 
consideration that the plaintiff would discharge 
I), out of custody, the defendant promised to pay 
the plaintiff the debt, interest, and costs in the 
action against I). ; and that the plaintiff dis- 
charged D. Breach, non-payment. Plea, that 
there w^as not any claim or demand, or cause of 
action, against D. in lospect of ydiich the plain- 
tiff could, or was entitled to recover in the 
action ; that he, by discharging D., did not give 
up or part with any available leniedy, as he well 
knew ; that the arrest and proceedings were 
colourable only, and were not commenced for 
the purpose of trying any doubtful or contested 
question of fact : — Hekl, that the declaration 
disclosed a sufficient consideration ; and that 
the plea was no answer, as it did not show that 
the arrest was fraudulent or illegal. SmUJi v. 
JlofiteitJi, 2 1). ct L. 358 ; 13 W. 427 ; 14 L. 
J., Ex. 22 ; 9 Jiir. 310. 

Payment, Postponement of— Undertaking not 
Enforceable.] — The defendant entered into an 
undertaking to pay 200L which was supposed to 
be, though not in fact, enforceable. He subse- 
quently gave a promissory note to jmstpone pay- 
ment of this sum : — Held, that the note was 
given for good consitleration. Kingsford y. 
Oxenden^ 55 J. P. 789 — C. A. 

Compromise of Unfounded Claim.] — The com- ■ 
promise of a disputed claim made bona fide is a 
good consideration for a promise, even although 
it should ultimately appear that the claim was 
wholly unfounded. CallU-ker v. Blscltoffshelm, 
39 L. J., Q. B. 181 ; L. R. 5 Q. R. 449 ; 18 W. R. 






a valid consideration for a contract although the 
claim is, in fact, unfounded. Ocliford v. BarelU^ 
25 E. T. 504 ; 20 VY. R. 116. 

A niece went through the ceremony of mar- 
riage with her uncle ; at that time, unknow'u to 
hp, his wife w^as living, but she soon afterwards 
died, and the niece, from the time of her mar- 
riage, lived with her uncle as his wife until he 
died intestate ; she then claimed rights as his 
widow, believing herself entitled thereto, aind 
in consideration of her forbearing to prosecute 
those rights, the sons of the former marria^ 
promised to make over to her one-third part of 
the property of the deceased Held, that there* 
was a sufficient consideration for their promised 
Ih, And see Wllhf v. Elqee, 44 L. J., C. P. 264'; 
L. R, K) G. P. 497 32 L. T. 310. . ‘ 

Trustees under a local act called on defendantj 
wffio was agent of the owner of certain houses, tb 
pay certain expenses chargeable under the acit 
on the owner. The defendant told the trustees 
that he was not owner, but that B. was, and that 
it was B. who was liable. Tlie trustees bona 
fide, believing the defendant to be personally 
liable, threatened to take proceedings against;' 
him to enforce payment ; on which he, notwith- 
standing he knew that he was not really liable, 
the trustees consenting to take a less amount 
than their claim by instalments, gave them notes 
to meet the instalments. The trustees having 
sued the defendant on the notes : — Held, that 
there was good consideration for them, and that 
the trustees were entitled to recover. Cooh y. 
Wright, 1 R. & S. 559 ; 30 L. J., Q. B. 321 ; 4 
L. T. 704. ’ 

Forbearance to sue is a good consideration 
only when the foi bearing party has a right to- 
sue in his own name either at law or in equity. 
Or ah am v. John sun, 38 L. J., Oh. 374 ; L. R. -’8 
Eq. 36 ; 21 L. T. 77 ; 17 W. R. 810. 

A defence to an action of assumpsit alleging 
that the plaintiff never had any cause of acti<m 
against the defendant at the time of the com*- 
mencement of the action which had been com- 
promised, and thence and until and at the time 
of the promise, as he well knew, is sufficien't. 
Wade V. Simeon, 2 C. B. 648 ; 3 D. & L. 587 ; 15 
L. J., C. 114; lOJur. 412. 

.■■■■•(■■■■ 

Compromise of Intended Action.]— A bond 
fide compromise of a real claim is a good con- 
sideration, wffiether the claim would have been 
successful or not. Oooh v. Wright (supra)*; 
Callisher v. Bisohoffsheini (si^pra) ; and Och-' 
ford lY. Barelli (supra), approved, and the 
observations in Banner, Ex (17 Oh. D. 

480, 490), by Lord Esher, M.R., on the authority 
of these cases, dissented from by the court. 
Jliles y. Kew Zealand Alford Estate Co., 56 
L. J., Ch. 801 ; 32 Ch. D, 266 ; 54 L. T. 582 : 34 
W. R. 669— C, A. 

A shareholder in a company made an equitable 
mortgage of his shares in favour of the plaintiff, 
as security for an advance, and the plaintiff 
gave the company notice of his charge; after' 
the date of the notice the shareholder gave a 
written guarantee to the company. The guar- 
antor was not only a shareholder,, but he was 
also a director of and the vendor to, the com- 
, pany. The guarantee was given at a general* 
meeting of the shareholders, after an angry- 
discussion had taken place, but it did not appear* 
that any resolution was passed at sue' 
with reference to it. It was, that 
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yearly during ninety years : and that the guar- 
antor should pay sums sufficient to make up that 
minimum m every year in which the company 
had not earned it. There was no consideration 
for the giving of the guaiantcc upon the face of 
the instrument, but it was found by the court 
tliat it was, in fact, given in consideration of an 
agreement come to at the gencial meeting of the 
shareholders, to abandon pioccedingb in con- 
templation against the guaiantoi. But it was 
held, upon appeal (Bowen, L.J., dissontiente'), 
that there was no sufficient evidence of any in- 
tended claim by the company or the shareholders 
against the guarantor, or any contract binding 
the company to abandon such claim, and accoid- 
ingly that there was no consideration to support 
the guarantee ; — Held, by Bowmn, L.J., that upon 
the evidence proceeiings had, in fact, been 
threatened, and were dropped in consequence of 
the guarantee ; and that this w^as sufficient con- 
sideration to support it. Ib, 

forbearance to Sue Third Party.] — For the 
purpose of inducing the plaintiff to give time to 
the defendant’s father for payment of a debt, the 
defendant signed a promissory note w'hereby the 
defendant's father and the defendant jointly and 
severally promised to pay to the plaintiff the 
amount of the debt with interest half-yearly at 
the rate of 5 per cent, per annum until the 
amount was paid. The plaintiff having forborne 
to sue for several years : — Held, that, the plaintiff 
having forborne from suing the defendant’s j 
father at the defendant’s leque&t, there was a 
good consideration for the defendant’s liability 
on the note although theie was noeontiact by 
the plaintiff to foibear fiom suing. Ctears v. 
Jiwnter or B%rnyrat, 56 L. J , Q. B 518 : 19 Q. 
B. 1). 841 ; 57 L. T. 554 : 85 W. ll 821— C. A. 

Forbearance by the plaintiff, at the defen- 
dant’s request, to enforce a ff. fa. against the 
goods of a third person for 60Z. is a valid con- 
sideration for the defendant's promise to pay the 
plaintiff 1()7Z. in seven days. Svntli v. Jlqar, 

1 B. & Ad. 603 ; 9 L J. (o.s.) K. B. 79. S. B., 
Pullen, V. 2 H. Bl. 812. 

Staying Proceedings.]— A declaration stated 
that two actions had been commenced by the 
plaintiff against the defendant, and were* then 
depending, and that it was agieed between them 
t^at the actions should be settled, and all pro- 
ceedings therein stayed, and that the defendant 
should pay to the plaintiff 40Z. in resiiect of 
costs, and 286Z. damages. That the plaintiff did 
wholly cease to prosecute the actions, and had 
Aence continually hitherto stayed all pioceed- 
ings therein. Breach, non-payment of these 
sums : — Held, that the staying of the actions 
wa$ a sufficient consideration for the promise of 
the defendant ; and that there was a sufficient 
averment of performance of the agreement bv 
^e plaintiff, inasmuch as the court would inter- 
fere if any further step w'as taken by him in the 
actions. Crouother v. Farrer, 15 Q. B. 677 • 20 
L. J., Q. B. 298 ; 15 Jur. 535. ^ 

Settlement of Action no Bar.]— When an agree- 
has been entered into between the plaintiff 
and defendant in a cause, that the cause shall be 
fettled by the payment of a sum of money to the 
plaintiff by the defendant, and the defendant 
atterwards refuses to perform his part of such ! 
agreement, the pendency of the original Action % 
no oar to a new action on the Ugreemeut to settle# I 


Kinq v. Phiwneavlf, L. J.. F. C. 42 ; L. U. 6 
P. C. 245 ; 32 L. T. 174 ; 23 W. R. 576. 

Where Doubt as to Legal Eights.]— 

Abandoning a suit, instituted to try a question 
in respect of which the Uw' is doubtful, is a good 
consideration for a promise to pay a stipulated 
sum ; therefore, wdiere a .ship, having on board a 
pilot required by law, ran foul of another \essel, 
and proceedings were instituted by th(" owmeis of 
the latter to compel the owmers t>f the former to 
make good the tlamages ; and the former vessel 
w'as detained until bail w'as given ; and, pmiding 
vsuch proceedings, the ag<mts of the owners of 
the vessel detained agreed, on the ow’iiers of the 
damaged vessel renouncing all elainis on the 
other vessel, and on their proving the amount 
of the damages sustained, to indemnify thiun, 
ami to pay a stipulated sum by way of damages : 
—Held, that there being contratlietory deeisions 
as to the point, whether shipowners were liable 
for an injury done wdiile their ship wais under 
the ccfatrol of a pilot required by law', theH‘ w^'is 
a sufficient consideiation to sustain the promise 
of the agents of the owners of the detained ves^scl 
to pay the stipulated damages. Lomjrtdge v. 
JDorcilIe, 5 B. «& Aid. 117. 

After aEeference.] — A declaration allegeti 

that wdiile certain differences wxTe pending be- 
tw'een the plaintiff and the tlcfendant lespeeting 
some claims of the plaintiff to a deduction trom 
29,700?. to which the defendant w’as entitled, it 
W’as agreed between them by deed that that sum 
should be paid to tiustees for the henetit of the 
defendant, and the matters in difference lefeired, 
the costs to abide the event. That the pai ties 
afterwaids, with the consent of the aibitiattu’, 
agreed that on the immediate payment of 2(K)/. 
by the defendant to the plaintiff, in satisbiction 
of his claims, the reference should cease, and 
each party pay Ins own costs. Bieaeh, non- 
payment by the detendant of this sum : — Htltl, 
that the action was maintainable, as there w'as 
a sufficient consideration for the new pionuse. 
Smpfh V. Ilolmea, 10 Jur. 862. 

"Wkere Claims Unliquidated. J — A declani- 

tiou stated that the ilefeiidant was imlebted to 
the plaintiffs in diveis unliquidated debts, viz. 
for so mucli as they deserved to have of the 
defendant for w’ork done by them as atlonieystor 
him ; that they alleged that tiie debts amountetl 
to 1717. 9.S. 8^., the defendant to 147/.; that it 
was agreed that the dispute between tliem sliould 
be put an end to, and the amount of the debts 
fixed at 150/.; that the plaintiffs i-hould relin- 
quish their claim to the rtsidue, ami that the 
debts should be satisfieti upon the terms of the 
defendant agreeing to pay 150/.; that the dis- 
putes w’ere ended : that the debts were agretxl 
to and fixed at 150/. ; that the plaintiffs bail not 
made any fuither claim, and that the debts were 
satisfied upon these terms. Breach, non-payment 
of 150/. : — -Held, that the declaration was bad in 
not disclosing a sufficient consideration for the 
defendant’s promise to pay the 150/. Bridgman' 
V. Bean, 7 Ex. 199 ; 21 L' J., Ex. 90. 

A declaration that disputes and controversies 
were pending between the plaintiff and defen- 
dant as to whether or not the defendant was in- 
debted to the plaintiff in, to wit, the sum of 
X73/. 2^. 3^., for money paid for the defeffdtol 
plmntiff and thereupon, in consid^tation 
the plaintiff wbuH promi^ ^ " 
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not to sue the defendant at any time for the 
recovery of the sum so in dispute between them, 
and would accept from the defendant 100^. in 
satisfaction and discharge, the defendant pro- 
mised to pay him 100/. : — Held, that the mere 
existence of disputes and controveisies was not a 
consideration for the defendant’s promise to pay, 
no debt being alleged to be due and no action 
having been commenced. Edwards v. Boxiqli, 
11 M. & W. 641 ; 1 D. & L. a04 ; 12 L. J., Ex. 
426 ; 7 Jur. 607. 

A declaration alleging that there were accounts 
between plaintiff and the defendant which were 
open and unsettled, and that there were disputes 
concerning such accounts, and mutual claims by 
each party ; and that it was agreed that they 
should give up their respective claims upon each 
other ; and thereupon, in consideration that the 
plaintiff would relinquish and forbear to prose- 
cute all claims which he had against the defen- 
<lant, he promised the plaintiff an annuity, dis- 
closes a sufficient consideration for the promise. 
Llewellyn v. Llewellyn^ 3 D. & L. 318 ; 15 L. J., 
Q. B. 4 ; 9 Jur. 991. 

Where an action has been commenced for an 
unliquidated demand, payment by the defendant 
of an agreed sum in discharge of such demand is 
a good consideration for a promise by the plain- 
tiff to stay proceedings, and pay his own costs. 
Wdltiimyi v. Byer-s^ 1 A. & E. 106 ; 3 N. & M. 
.853 ; 3 L. J., K. B. 144. S. P., Ilaxjwood v. 
Mower, 7 L. T. 562 ; 11 W. B. 169. 

Taking Collateral Security.] — A debtor being 
unable to meet the demands of his creditors, 
they signed an agreement (which was assented 
to by the debtor) to defer payment on his 
covenanting to pay two-thirds of his annual 
income to a trustee of their nomination, and giving 
a warrant of attorney as a collateial secuiity. 
The creditors never nominated a tiustee, and the 
agreement was never acted upon ; but one of the 
creditors brought an action against the debtor 
for his demand : the debtor never signed the 
agi cement but appeared to have been willing 
to perform his part of the engagement : — Held, 
that the agreement, though not properly an 
accord ami satisfaction, was still a good defence, 
as It constituted a valid new contmet between 
the creditors and the debtor, capable of being 
immediately enforced, the consideration for which 
to each cre<litor was the forbeaiance of the rest, 
and as there appeared no failure of performance 
on the part of the debtor. Good v. C lieeixeman, 
2 B. & Ad. 328 ; 4 Oar. & P. 513 ; 9 L. J. (o.s.) 
K. B. 234. See Lewis v. Jones, 6 D. & K. 567 ; 4 B. 
& C. 506 ; 3 L. J, (o.S.) K. B. 270 ; 28 B. B. 360. 

An assignment of property for the purpose of 
securing debts due, and to be due, with a power 
of sale upon giving six months’ notice, is only a 
•collateral security ; and, without a special clause 
to that effect, does not suspend the remedy by 
action against the debtor. Ernes v. Widdowf,on, 
4 Car. & P. 151. 

Where creditors, in consideration of a debtor 
assigning all his stock in trade and book debts to 
a trustee for the benefit of his creditors, agreed to 
•execute releases as soon as the property should 
realise 238/. : — Held, that by this agreement the 
^creditors ha<l still a right of action, though they 
laad taken a security from a purchaser of the 
^tock to the amount of 223/. Wiglesworth v. 
White, 1 Stark. 218. 

A creditor demanding security for a debt, the 
agt^e!^ by letter to hypothecate certain 


bales of goods in the docks, but subsequently, 
under advice, refused to deliver the warrants. 
The creditor filed a bill in equity for a declara- 
tion that there was a lien on the goods, for 
delivery of the goods Held, that the effect of 
the agreement to hypothecate was a forbearance 
on the part of the creditor. Alliance Bank y. 
Broom, 2 Brew. & Sm. 289 ; 5 N. B. 69 ; 34 
L. J., Ch. 256 ; 10 Jur. (N.s.) 1121 ; 11 L. T. 332 : 
13W.B. 127. 

To an action against maker of a note, payable 
three months afterdate, he pleaded that the note 
was delivered by him to the plaintiff for and on 
account of a ]udgment debt recovered by tbe 
plaintiff against him ; and that, except as afore- 
said, there never was any consideration or value 
for making or delivering the note to the plaintiff : 
— Held, that the plea was bad, inasmuch as it 
shewed there was an existing debt, on account 
of which the note was made, and the giving of 
the note was evidence of an agreement by the 
plaintiff to suspend his remedy upon the judgment, 
which was a sufficient consideration for the note. 
Buher v. Walker, 14 M. & W. 465 ; 3 D. & L. 46 : 
14 L. J., Ex. 371. 

Withdrawal of Petition to Wind up Company.] 

— ^A. having presented a petition for wmding-up 
a company, V. & Co. signed the following 
guarantee: — “In consideiation of your with- 
drawing the petition you have presented for 
winding up the company called John King A: 
Co., Limited, we agree to pay you all the costs 
you have incurred of and in relation to such 
petition, and to indemnify you against all costs 
(if any) you may be liable to pay to the company, 
or to any other parties appearing for or in 
reference to the petition. We further agree to 
guarantee the payment to you, within eighteen 
months from this date, by the company or the 
liquidator, of the principal of your debt of 722/.” 
In an action on the second branch of the 
guarantee : — Held, that the consideration applied 
to both promises ; that the consideration was the 
withdrawal of the then pending petition, and not 
the forbearing for eighteen months to proceed 
with any petition to wind up the company j and 
that such a consideration was sufficient to support 
the piomise. Harris, v. VenaUes, 41 L. J., Ex. 
180 ; L. B. 7 Ex. 236 ; 26 L. T. 437 ; 20 W. B. 974. 

Covenant not to Sue.] — See Deed aisfd Boitd 
(Belease). 

Compromise of Criminal Proceedings.] — See 
infra, col. 180. 

d. Of Marriage. 

Agreement by Parents.]— Parents of the con- 
tracting parties to a marriage mutually agreed in 
writing, after the marriage, as a mode of giving 
effect to the verbal promises made before, to 
provide a marriage portion, and the father of ihe 
woman promised to pay 200/. to his son-in-law, and 
the father of the man to pay 1 00/. : — Held, that the 
son-in-law being a stranger to the consideratioil 
could not sue his father-in-law, upon the promise ; 
and that the relation of parent and child did not 
create any exception to the rule. TweMle v. 
Atkixison, 1 B. S, 393 ; 30 L. J., Q. B. 265 f 8 
Jur. (sr.s.) 332 ; 4 L. T. 468 ; 9 W. B. 781. 

A. verbally promised to give his daughter 200/., 
on her marriage with B., if BJs father wotdd 
give the like amotmt. B. told A. that his iWslifer 
would do so. A. Jihen paid the 200/,, aftl^ 
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the marriage was solemnised. B.’s father paid 
501. of his 200Z., and died leaving B. his exe- 
cutor. E. claimed a right to retain 160^. out of 
his father’s assets. The judge of the county 
court decided m his favour ; and an appeal from 
that decision was dismissed with costs. Wi lliam,^ 
V. Williams, 37 L. J., Ch. 854 ; 18 L. T. 783. 

Parol Promise hy Pelative.] — The fact that a 
parol promise had been made by a relative of a 
young lady to her then intended husband tluit 
he would “make a suitable provision foi her” 
does not supply a valuable consideration tor a 
bond for 20U^. passed by him to the husband 
suls 2 [uently to the mariiage M^Ahhp v. 
AVOaj, Ir. R. 2 Eq. 447 ; hi \V. R. 1187. 

Sufficiency .] — A declaration alleging that C. 
and W. agieed to many, and in coiibidei ation 
theieof the defendant wiote and sent to W. a 
letter (setting it out veibatim), “So soon as all 
jecuniary and necessaiy ariangenients are made 
to constitute a legal maiiiage, as proposed, I will 
bo picpared to pay over for your belioof 300/.,” 
the letter signed with his imtLdb only, “ E. C. ; ” 
&ho^^b an absolute piomise by the defendant, and 
a good coiibideration for it. ( 'hi chest ( \\ CoU, 
14 L. T. 433. 

being about to marry R., the uncle of A 
addressed him by letter thus I am glad to 
hear of your intended mariiage with B., and as I 
promised to assist you at stalling, I am happy to 
tell you that I will pay to you 150/. yearly 
during my life, and until your annual income, 
derived from your profession of a chancery bar- 
rister, shall amount to 600 guineas, of \’vhich 
your own admission will be the only evidence 
that 1 shall receive or require ” .—Held, that the : 
letter contained a good consideration to support : 
an action against the executors of the uncle for ' 
arrears of the annuity. hJiadicell v. ShadwelL ■ 
9 C. B (N.S.) 159 ; 30 L. J., C. P. 145 ; 7 Jur. i 
(lf.S) 311 ; 3 L. T. 628 ; 9 W. R. 163. 

An unattested paper signed by A. and by him J 
handed to B. stated that as a niaik of his esteem 
and great friendship he agreed to allow B. 500/ 
a year, and that after his (A.’s) death he had in 
lieu thereof bequeathed to him 10,()0()/. B. took 
this document to C., who theieupon consented I 
to the marriage of her daughter with B., such 1 
CQnsent having hitheito been withheld on the <- 
pound of B.’s want of means. The manuage c 
took place, but no settlement was made by B t 
0» his wife. A. died about six months iltei (3 

the first i: 

quaitei of the allowance of mi. a year. His o 
wiU con toed no provision whatever in favour P 
S , assuming the consent of 0. to o 

hti daughter s marriage with B. to have been e 
V engagement contained tl 


the plaintiff and his wife, C. W., negotiations for 
a settlement of her property had been going on> 
and on the 14th January, 1878, M,, a connection' 
oi C. and trustee of her pi operty, wrote to the 
plaintiff : “ I trust to you that all will be done 
as we should desiie, and if fiom any cause you 
are tempted to many before the settlements aie 
signed, you will before the woihiing write a lettm 
to 0111 solicitois contraeting to settle on C. all 
hei foi tune corning to her e\ entually.” On the 
l()th Jaiiiiaiy the plaintitl accordingly WTOte to 
the solicitor: “In the event of my mairiagc 
wuth Miss W. taking place bdore the settlementfe. 
are ready, I agiee to Miss W.’s fortune being 
settled on herself.’' The marriage took place 
next day without any settlement or any furthei 
! agreement or articles having been signed:— 
Held, that the marriage must be presumed 
have taken place in leliance by 0. \V, upon the 
plaintiff’s lettei, and that tlu le was a contract to 
settle 0. W.’s pi opei ty signul by the parties to be 
chaiged. Reference accordingly to chambers to 
settle a pioper settlement. I /ret v. I ir(f 50 
L. J., ( Ji. 09 ; 17 Ch. D. 3i)*:>, ii. ; 43 L. T. 493 



connection 

® Womise or representation and the 

; 27 W- R 868^ ‘76 ; 

Release of Proimse.]-A contract to grant an 
of <iiscontinuance 

f ^ an alleged 

? enforced in equffy 

Aeenafi v. ITandley, 2 Be G ,T S . in 

Jur. (K.S.) 906 ; T. 801) * 12 W. R. llll '' 

Marriage on Faith of 
offic 


1 Promise by Letter to Settle superseded hy 
, subsequent Settlement.]— i’he father of a lady 
wiototoher intended husband that he and his, 
wife had determined to settle on their daughtei 
.1 2 0(H)/., and that in addition she wouhl have 
[ 2,000/. on her mothm-'s death, and at least as 
) much on hei fathei’s death Ehwen months 
^ atteiwaids the maiiiage took place; and on that 
, occasion a formal agreement tor a aettlement of 
■ 2,000/. was executeti, the letter not being in any 
i way referred to. The mother ditd sixteen years 
1 and the father died twenty-five years after the 
‘ marriage. The husband then claimed from the 
: father s estate 4,000/. undei the promises con- 
• tamed in the letter :— Held, that the letter ha<h 
, undei the circumstances, been supeiseded by the 
, agreement for a settlement, and claim disallowed, 
hudco(k,In re, Ainydon v. Ttiacrt, 17 Ch. 1) 
361 : 13 L. T. 688 ; 29 W. R, 278'. 

2. WARRANTy. 

Implied from Intention of Parties.]— An im. 

plied wan anty , or, as it is called, a covenant in 
law 5 distinguished fiom an express contract or 
express warianty, leally is in all cases founded 
on the presumed intention of the parties, and 
upon reason. The implication which the law 
ai*aw’'s from wdiat must obviously have been the 
intention of the parties, the law draws with the 
object of giving efficacy to tlie transaction, and 
preventing such a failure of consideration m 
caimot have been within the contemplation of 
effher side ; and I believe if one w^ore to take all 
warranties or covenants in 
law. It will be found that in aH of them the law 

the presuraevi 

intention of the parties with the object of giving 

as both parto 

Cl '"IJ® that at all events it Sionld 

havfr-Per Bowen, L.J. T/,e Mooreoeh, 68 L, J., 

Articles supplied to perform 

Plaiatiff, a masto niarinw^ con 
tmted with the defendants for a luamscoa to H 

defend^ts, to take a hiirtaiB 
stesns-tug qf the 

barg®, fto* Ball to fte iSyial la 
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plaintiff paying the crew and providing provisional 
for all on board for seventy days. The engines 
of the steam-tiig were damaged and out of re- 
pair at the time of the contract, but neither the 
plaintiff nor defendants weie then aware of this. 
The consequence, however, of the engines being 
so detective was that the time occupied in the 
voyage was increased, and the plaintiff s gam 
in forming his contract vas much less than it 
would otherwise ha\c b en Held, by Brett and 
Cotton, LJJ, that as the continct related to a 
specified vessel, there was no implied under- 
taking by the defendants that it should be 
reasonably efficient for the purposes of the 
voyage, and that thcref )re th(wlefecti\c state of 
the engines gave the pluinnff no cause of action, 
it not a])pearing that the engines were in a 
worse state when the plaintiff took possession of 
the vessel than they wcie at the time of the 
contract. ItoherUon v. Amazutt Tug and LUjht- 
eraqu Co.^ 51 Ij. J , Q. B. PS ; 7 Ik D. 598 ; 4(> 
L. 146 ; 30 W. E. 308 ; 4 Asp. M C. 496—0. A. 

Held, contra, by Bramwell, L.J., that the 
defective state of the eneines ga^e the plaintiff a 
cause of action, as there was an implied under- 
takingbythe defendants that tlie engines vveie 
not so defective. Ih. 

Of Fitness of Goods for Shipment.] — tThon 
the ownei of a vessel has the opportunity ct 
examining goods shipped on board of her, no 
warranty on the part of the ownei’ of the goods 
can be inq lied that they aie fit to be carried on 
the voyage Auattu^ v. 47 L. J., Ex. 566 ; 

3 Ex. D. 282 ; 26 W, R. 624--C. A. 

Of Seaworthiness of Ship for Voyage.] — 

A shipowner warrants the fitness of his shi]) 
when she starts, and not merely that he will 
honest l.v and bond fide endeavour to make her 
fit. This rule is not limited to cases in which the 
shipownei hohls himself out as a common carrier. 

V. ir//A*c/p 45 L J., Q. B. 436 ; 1 Q. B, 
D. 377 ; 31 L. T. 677 ; 24 W. E. 706. 

also ftHlPPIlfG. 

Of Power to issue Debentures,] — The directors 
of a railway company whicli had fully exercised 
the borrowniig powers conferred upon it by its 
special act, in August, lbfi4, advertised that they 
were pre| ared to receive proposals for loans on 
mortgage debentures, to lei lace loans falling 
due. W. offered a loan of 500/. ; and his offer 
being accepted, he in the same mouth sent his 
cheque for 5(>0/. to the directors, for which he re- 
quested that a debenture should be issued to him. 
In pursuance of a resolutjon of the directois to 
that effect, the cheque w’as handed to the con- 
tractor for the works, who had been (but had 
then t’cased to be) the holder of seven deben- 
ture bonds for 500/. each ; and he was requeste I 
to transfer one of them to W. : and it was by the 
same resolution directed “ that such bond be on 
the 1st of October exchanged for a new one.” 
The contractor kept the cheque (wdiich was duly 
honoured), but was unable to transfer the deben- 
ture ; and in pursuance of a resolution ot the 
directors of the 6th of October, a new debenture 
bond for 590/. was sealed and sent to the execu- 
tor of W. A <iirector of the company was a 
patty to each of the above transactions. By a 
decree of the Court of Chancery of the 14th of 
debenture was declared void, 
as being for a sum in excess of the borrowing 
powers of the company : — Held, that the director 




was liable as for a breach of warranty ; that the 
directors had power under the circumstances to 
issue a debenture, which would be valid and 
binding upon the company ; and that the exe- 
cutor was entitled to recover as against him the 
500/., togethci with interest by w'ay of damages. 
ITVc/os V. Propai'f, 42 L. J., C. P. 129 ; L. E. 8 C. 
B. 427 ; 21 W. E. 676. 

A promoter and managing director of a silver 
lead ore company issued a piospectus of the com- 
pany, stating that the piomoters did not hesitate 
to guaiantee to the beaiers and holders of shares 
in the company a minimum annual dividend of 
33 per cent. : — Held, that he was liable to be sued 
for fraud by a person who was induced, by the 
statement, to become a holdei of shares in the 
(‘omi>any, the representation being false, to the 
knowledge ot the defendant, and it having caused 
flainago and loss to the plaintiff. Gerhard v, 
Jiat(s, 2 El. ck Bl. 476 ; 1 k. L. E. 868 ; 22 L. J., 

B. 361 ; 17 Jur. 1097 ; 1 W. E. 383. 

And .see CTimpany. 

Building Society— Power to Borrow.] — A 

] erson lent money to a building society, esstab- 
lidied iindei 6 A 7 Will 4 c 32, and received the 
following certificate . — “ I. B. Benefit Building 
j "’Society. This IS to ccitity, that E. has this day 
I deposited 70/. with the I. B. Benefit Building 
Society, foi a peiiod of thice months certain, 
upon which inteicst at the rate of 5/. per cent. 
}tr annum will be allow’ed.” 0 his certificate 
was signed by the dhectois. The lender after- 
wards discoveicd that the rules of the society did 
not empower it to bon ow money , and sued the 
directors who had signed the instrument : — 
Held, that the\ weie personally liable, as the 
certificate amounted to a warranty on their part 
that the *-001 ety had powder to borrow money 
lilchard.snn v. WillUmi^on^ 40 L. J., Q. B. 145 ; 
L. E. 6 Q. B. 276. 

On letting Land.] — There is no impEed 
wananty on the part of a lessor who lets land for 
agricultmal pmiioses, that no noxious plants are 
growung on the demised pieniises. ddrshlne y. 
Adeane, 42 L. J., (ffi. 836 ; L. E. 8 Ch. 766 ; 29 
L. T. 234 ; 21 W. R. 802. 

Demise of Land and Premises.] — There is ruy 
implied warranty attached by law to a demise of 
land or iiremises, that they are fit for any particu- 
lar puipose. J/art v. B i/idtor, 12 M. & W. 68 ; 
13 L. J., Ex. 129; 8 Jur. 150. B., Button 

V. Temple, 12 M. A W. ,52; 13 L. J., Ex. 17 ; 
BurpUee v. Farnhimith^ 8 bcott (N.R.) 307 ; 7 
Man. A CE 576 ; 13 L. J., C. B. 215, 

And theie is no implied duty in an owner o| a- 
house, which is in a ruinous and unsafe condition, 
to inform a proposeil tenant that it is unfit for 
habitation ; and no action will lie against him for 
an omission to do so, in the absence of an exnress 
wananty or active deceit. Aeats v. 

{Earl-), 10 B. 591. 

Of Furnislied House.]— In an agreem^t 

for the hire of a furnished house, to be occupied 
from a certain date during a definite period, there 
is an implied condition or a warranty on the 
of the landlord that the premises are reasonably 
fit for habitation. If they axe unfit at the com- 
mencement of the term, the tenant does nht 
obtain that for vrhiqh he e^nt^c%d^ 
fore entitled the iagreemenh ^ 











ot the livery stable keeper was that qf 
ary bailee for hire, and that aU he was 
X) do was to use ordinary care in the 
of carriages ; and that if, ht cansihg 
I to be built, he did all that a Oar^ 
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V. Flneh-Matton, 46 L. J., Ex. 489 ; 2 Ex. D. 386 ; 
36 L. T. 473 ; 26 W. E. 637. 

It is an implied condition on the letting of 
a furnished house that it should be reasonably fit 
for habitation, and not infested and overrun with 
bugs. SynitJi v. 3farraUe, 11 M. & W. 5 ; Car. & 
M. 479 ; 12 E. J., Ex. 223. S. P., CampheU v. 
WenUcTi (iLord), 4 P. & F. 716. 

One who has agreed to take a furnished house 
is not bound to fulfil his contract if the house be 
infected with measles at the date fixed for the 
commencement of the tenancy. Bl rd v. Grevi It e 
iLord), 1 Cab. & B. 317. 

See also Landloed and Tenant. 

Building according to Plans.] — The plaintiff 
having inspected certain plans and specifications 
which had been prepared by an engineer for the 
defendants, contracted with the latter to build a 
bridge according thereto. The work was begun, 
but the mode of erection prescribed by the plans 
and specifications proved defective, and an 
alteration was necessarily made under the 
direction of the engineer, which occasioned great 
delay in the execution of the work, in conse- 
quence of which the plaintiff sustained con- 
siderable damage. In an action against the 
defendants for damages as for a breach of 
warranty : — Held, that there was no implied 
warranty on their part that the work could be 
done in the mode prescribed by the plans and 
specifications, and that the plaintiff was not 
therefore entitled to recover. Thorn v. London 
Corporation^ 45 L. J., Ex. 487 ; 1 App. Cas. 120 ; 
34 L. T. 545 ; 24 W. E. 932— H. L. 

In Life Policy — “Strictly Temperate.^*] — 

See Thomson v. Weems, 9 App. Cas. 671 — H. L. 
(Sc.) 

Stand at Eaces.] — A man, who causes a 
building to be erected for viewing a public 
exhibition and admits persons on payment of 
money to a seat in the building, impliedly under- 
takes that due care has been exercised in the 
erection, and that the building is reasonably fit 
for the purpose ; and it is immaterial whether 
the money is to be appropriated to his own use 
or not. Francis v. Cockrell, 10 B. & S. 850; 
39 L. J., Q. B. 291 ; L. E. 5 Q. B. 501 ; 23 L. T. 
466 ; 18 W. E. 1205— Ex. Ch. 

Stability of Stable.] — A livery stable keeper 
had contracted with a builder to erect a 
building, of which the lower part was to be a 
shed intended for the reception of carriages, and 
the upper part to be used for other purposes. 
Two carriages and horses were placed under the 
shed when the lower part of the building had 
been completed, but w^hile the contractor’s work- 
men were still on the upper floor. The building 
was blown down by a high wind, and the car- 
nages were injured. It was not disputed that 
the builder was one whom a careful and prudent 
person might trust, and that the livery stable 
keeper had no notice of any negligence on the 
contractor s part ; but it was proposed to prove 
that, owing to the neglect of the contractor and 
his workmen, the building was, in fact, unskil- 


man w'ould do, he would be exempt from liability 
for an event which was caused by the careless or 
improper conduct of the builder, of which the 
livery stable keeper had no notice Held, that 
the direction was right, for it could not reason- 
ably be inferred that he had warranted that the 
shed was reasonably fit for the purpose to which 
it was applied, inasmuch as this would charge 
; him with a trust beyond what the nature of the 
thing put it in his power to perform, and although 
it was reasonable to require him to use due care 
to ascertain whether the building was secure, 
and by himself and his servants to take due care 
to maintain it in a proper state, it would be un- 
reasonable to go further. Searlc v. Larenck, 
43 L. J., Q. B. 43 ; L. E. 9 Q. B. 43 ; 30 L. T. 89 ; 
22 W. E. 367. 

Day of Sailing of Ships.]— C., w^ho resided in 
Ireland, having applied to emigration agents in 
London, respecting a passage for himself and 
family on board their ships to Australia, received 
in answer a letter in which they agreed to con- 
vey him and his family for 65Z. This letter was 
written on the fly-sheet of a printed circular 
headed “ Emigration to Australia,” and which 
stated, that ships “will be despatched on the 
appointed days (wind and weather permitting), 
for Vr'hich written guarantees will be given.” 
Then followed a list of ships, in which the 
“ Asiatic ” was named as to sail from Ixindon on 
the 15th of August, and from Plymouth on the 
25th. In another part of the circular it was stated : 
“Passengeis from Ireland can readily join at 
Plymouth. A deposit of one-half the passage- 
money to be paid at the time the berths are 
engaged, the balance to be paid prior to granting 
the embarkation order.” C. engaged a berth on 
board the ship “ Asiatic,” and paid the agents a 
deposit, but no written guarantee was given. The 
“Asiatic” did not arriveat Plymouth until the 3rd 
of September, although not prevented by wind or 
weather. C.’s berth was kept vacant from Lon- 
don to Plymouth : — Held, that the statement in 
the circular was not a mere representation, but a 
warranty that the “ Asiatic ” would sail on the 
days appointed, and that, as she did not, 0. was 
justified in taking a passage on board another 
vessel, and was entitled to recover from the 
agents the amount of the deposit and the ex- 
penses he had been put to by the delay at 
Plymouth, fmiiston v. Mai'shall, 5 Ex. 395 ; 
19 L. J., Ex. 340. And see Shipping. 

Warranty on Sale of 0oods.]— jS'cc Sale of 
Goods. 

On Policies of Insurance.] — See Insheance— 
Shipping. 

On Conveyance of Passengers and Goods.] — 
See Caeriees. 

Authority to Make.]— Principal and 
Agent. 

3. Condition Precedent. 
a. G-enerally. 

Construction.] — ^Wbat is or is not a condition 
precedent, depends not on merely technical 
words, but on the plain intention of the parties, 
to be deduced from the whole instrument. 
Bolerts v. Brett, 11 H. L. Cas. 337 ; 34 J., 

a P. 241 ; 11 Jur. (N.S.) 377 ; 12 L, % W ; 13 
V, E. 687. 
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Going to root of Contract.] — An agreement was 
entered into by which the defendant engaged 
the plaintiff to sing and play the principal part 
in a new opera, “ commencing on or about No- 
vember 14th, at a weeUy salary of IH., and to 
' continue on at that sum for a period of three 
months, providing the opera shall run for that 
period. The engagement to be subject to the 
ordinary rules and regulations of the theatre.” 
The piece was announced foi the 28tli of Novem- 
ber. The plaintiff atteiuleil rehearsals till 
November 23rd, when she was taken ill On 
the 2r>th, finding that she would probably be 
unable to appear on the 28th, tlie defendant (‘li- 
gated h, on the terms that she shouhl be ready, 
and, if the ]ilaintifi' could imt, should sing on the 
opening night, and thenceforward till December 
23111, at loZ. per week. The plaintiff's illness 
continued, and L. tmtered upon and fulfilled her 
engagement. On December 4th, the plaintiff 
having recovered, offered to take her place, but 
was refused, and sue<i the tiefeiaiant for a breach 
of contract. Tlu‘ jury found that the non-at- 
tendance of the plaintiff on the opening night 
was not of such material consequence to the 
defendant as to entitle him to rescind the con- 
tract, but that it was jof such consequence as to 
render it reasonable for him to employ anothei 
artiste, and that the employment of L. as made 
was reasonable: — Held, that the latter finding! 
was to the effect that no substitute capable ot | 
performing the part adeciuatcly could be obtained 
except on the terms that she should be peinia- 
nently engaged at higher pay than the plaintiff : 
and tliat being so. it foilowetl as a matter of 
law that the failure on the plaintiff’s part to 
appear on the opening night, went to the 
very root of the contract, and ilischarged the 
defendant. Pmimn'd v. 4.“> L. J., Q. B. 

fi21 ; 1 (I B. D. 410; 34 L. T. 372 : 24 W. 11 

m. 

An agreement between (h, director of an 
opera, and B., a dramatic singer, contained 
clauses to the following efiect. The engage- 
ment was to begin on the 30th of March, 1873, 
and end on the 13th <4* .Inly. B. was not 
to sing out of the theatre in the United King- 
dom from the 1st of January to the 3Ist of 
December, 1873, without the \vritten permission 
of G. B. agreed to be in London without fad 
at least six days before the commencement of 
the engagement for the purpose of rehearsals. 
B. performed the condition relating to not sing- 
ing in the United Kingdom after the 1st of 
January, 1875, but, owing to temporary illness, 
faded to arrive in England until the" 28th of 
March. G-. thereupon refused to cnqdoy him. j 
and put an end to the agreement. Tn an action 1 
by B, against G. for refusing to employ him : — 
Held, that G. was not justified in so re'fusing, as 
under all the circumstances of the agreement, 
the clause binding B. to be in London six days 
before the 30th of March, w'as not a condition 
precedent going to the root of the contract, but 
only an irulependent agreement the breach ot 
which might be compensated for by damages. 
Pettmi V, 45 L. J., Q. B. 209 ; I Q. B. D. 
183 ; 34 L, T. 246 ; 24 W. R. 55L 

Dependent Conditions.] — Where an agreement 
specified that advertisements should be inserted 
to the value of 90L in part payment of goods to 
U purchased to the amount of S60L i—Held, 
that the plaintiff was not entitled to retxiver in 
^ ql worth of advertisements 


i without taking the 3602, worth of goods. Min- 
almll V. Brhinmead, 1 Cab. & E. 97. 

The terms of a contract being as follows : “ 1st 
April, 1826, sold W. P. one baleiof sponge at 10^. 
a pound, and bought of them yellow ochre at 51 
a ton, to be delivered on or before 21th inst.” 
Held, that the delivery of the oehre by the 24th 
to the extent of the price of the sponge, was a 
condition precedent to the delivery of the sponge. 
Pa rite v. Pawhuqft, 4 Bing. 280 : 5 L. J. ro.S.3 
G. P. 174. 

The defendant having applied to the plain- 
tiff to sell him some fleeces, and agreed at the 
same time to supply the plaintiff with coarse 
wmollen cloths, called “noils,” the following 
bought note was delivered : “ Bought of W. E, 

A. (the plaintiff) thirty packs of Cheviot fleeces, 
and agreed (i.e. the plaintiff agreed) to take 
the under-mentioned noils ; also agreed to draw 
for 250/. on account, at three months. Sixteen 
packs, No. .3. noils, Ac.” : — Held, that the stipu- 
lations in the contract were dependent : and 
that the plaintiff, who had not delivered the 
whole of the fleeces, could not maintain an 
action against the defendant for not delivering 
the noils, without averring in the declaration, 
and proving at the trial, that he had delivered, or 
offered to deliver, the fleeces to the defendant, 
AfJttnmn v. Smith, 14 M. A W. 693 ; 15 L. J., 

i Ex. 39. 

j Demurrer to a bill by a contractor against a 
company, praying relief m the nature of specific 
performance, allow^ed, wuth costs, on the ground 
that the plaintiff had omitted to perform a 
material stipulation ’which was a condition pre- 
cedent to the performance of the contract by the 
company. Ponqlan v. Sidmoufk litiilway and 
Harbour Co., 13 L. T. 788 : 14 W. B. 361. 

Independent Premises— Intention.] — A. was 
the holdei of certain bills of exchange accepted 
by 0., and, w'hilst they were running, A. wrote 
to B. as follows : — “ In consideration of your 
guaianteeing me that the bills will be paid and 
retired by 0. when due, 1 engage and bind myself 
to guarantee unto you 300/. towards the payment 
of Scotch wTiiskies ordered by F. from you ; ” and 

B. wrote to A. acknowledging the receipt of the 
former letter, and saying, “ I guarantee that O. 
will retire the two acceptances reterred to therein, 
when at maturity, in consideration of your having 
guaranteed F. to the extent of 3002. ” : — Held, 
that these were independent promises, and that it 
was the intention of the parties that B. should be 
at liberty to sue A. on the contract, without 

I pioving the performance of his (B.’s) part of the 
contract as a condition precedent. Chriittis v. 
Borelhj, 7 C. B. (N,s.) 561 ; 29 L. J., C. P. 153 : 

6 Jur. (N.s.) 324 ; 8 W. B. 542. 

Where an action was compromised on terms, 
one of which was that the defendant should pay 
the plaintiff 1302., and another that the plaintiff 
should pay a third party’s claim against the 
defendant : — Held, that the payment of the 
third party’s claim by the plaintiff was not a 
condition precedent to the plaintiff’s right to 
sue fertile 1502. Lockhart v. Webster, 1 Cab. & 
E. 71. 

A contract was entered into between A. and B. 
whereby A. agreed to pay B. 802. on a day 
certain, and B. promised to give up certain 
deeds : — Held, that B. was entitled to reCoTer 
the 802. after the specified day, although h6 h^id 
not given up the deeds, (Jooh r. ffalsell, 4 

w. iC m. 
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Subject to Approval — By Solicitor— Prevented 
by Party.] — The plaintiffs claim was for com- 
mission on the sale of a piece of land by A. 
to the defendant, one term of the piaintiff's 
contract being that A.’s title should be approved 
by the defendant’s solicitor. The defendant 
broke off the sale of his own accord, so that A.’s 
title was never submitted to the defendant’s 
solicitor : — Held, that the plaintiff could not 
succeed without proving that the defendant’s 
solicitor had approved A.’s title, or else that such 
a title was submitted to him as it was unreason- 
able for him to disapprove. Clach v. Wood, 9 
Q, B. D. 276 ; 47 L. T. 144 ; 30 TY. li. 931—0. A. 

See also Jlumnj v. Ilorne-Payne, 48 L. J., Oh. 
846 ; 4 App. Gas. 311 ; 41 L. T. 1 ; 27 W. R. 
585 ; and cases supra, col. 19. 

Surveyor's Certificate of Houses in ac- 
cordance with Contract.] — The respondent ad- 
vanced money to the appellant on a guarantee 
to be repaid “ on the completion of six houses in 
accordance with a contract between myself and 
T.” One of the teims of the contract was that 
the houses were to be built to the satisfaction of 
a surveyor, and payment was to be made upon 
his certificate. No such certificate had been 
given. In an action on the guarantee, brought 
by the respondent against the appellant, the 
jury found that as a matter of fact the houses 
had been completed : — Held, that the respondent 
was entitled to recover notwithstanding the 
absence of the certificate. Lewis v. Iloaee, 44 
L. T. 66 ; 29 W. R. 357— H. L. (E.) 

By a contract the plaintiffs agreed that they 
would, during a certain term, supply to the de- 
fendants, and that they would take from them, 
all the coke the defendants’ company should 
require, according to the capacity of certain 
ovens, provided the coke should be of the best 
quality, the plaintiffs on their part engaging 
that^ the same should he large and of the best 
quality, and equal to that made from the best 
coal, and be to the satisfaction of the company’s 
inspecting officer for the time being, and agree- 
ing that the company should have power to 
refuse to accept coke of inferior quality, or 
small in its pieces, and to purchase what they 
might require elsewhere if the plaintiffs did not 
supply coke of the best quality and equal to that 
above described, and to the satisfaction of the 
company’s officer, and to charge the plaintiffs 
vrith the excess of price beyond the contract 
price Held, that it was a condition precedent 
to the right of the plaintiffs to insist upon the 
defendants’ acceptance of the coke, that it 
sl^uld be to the satisfaction of their inspecting 
officer. Gmfton v. Lkstem Counties Ru. 8 Ex 
# 9 . ■ ' 

Metropolitan Board of Works— In- 
Agjrcement— Building Agreement.]— The 
M^opolitan Board of Works the owners in fee 
ad 30 ining pieces of land, agreed with X. 

mm a lease of one plot on b i s erecting 
tod a building according to certain plans 
mm t»0vea by the board. The board entered 
^ ®^€5ement with W. as to the other 
plot X. then agreed with W. for a sublease of 
the hrst plot on similar terms. W. subsequently 
OTtered mto two agreements with a company 
CronnM for the purpose of erecting an hotel') by 
each of which he contracted to grant them a snb- 
iTOse of one of the two plots on the eampletii 
of a bmldmg according to the terms 


agreement. Each agreement provided that the 
company “shall before the 30th October, 1884, 
cover the ground . . . with a substantial bu idl- 
ing or part of a substantial building of such 
class, size, form, elevation, »kc., and genc'ral 
character as shall be approved by the board or 
their superintending architect on their behalf, 
before the erection of such building is coni- 
mcnccd,” Another clause provided that the 
company should forthwith submit for the 
approval of the board plans of the building to he 
built by the company, and submit to any modifi- 
cations re(|uired by the hoard. Another clause 
provided that “ no building shall be commenced 
before the said plans, kc , shall have been ap- 
proved by the board as aforesaid.” The plans 
weie duly submitted to the board, which was 
satisfied with them, but dcclinecl to grant separate 
leases of the two plots if one entire building was 
erected over both, and reijuired that the i itle to 
both leases should be vesteddn one and the same 
]ierson. W. endeavoured to arrange this, hut 
failed. The company having gone into liquida- 
tion, the building not being completet!, W. 
claimed to be admitted as a creditor of the com- 
pany 111 respect of damages for the alleged 
breach of the agreement ; — Held, that the ap- 
proval of the board was a condition precedent to 
the agreement to build, tliat the iierformance of 
the conditions had not been waived, and that 
the company were not liable Held, on appeal, 
that there was no condition precedent, but an 
agreement to erect such particular kind of 
building as the board should have approved, and 
that, the board not having approved of any parti- 
cular kind of building, there was nothing capable 
of performance, and therefore the company had 
committed no breach of the agreement. JVotiJi- 
umherland A'cemie Hotel Co,, In re, Fox’s elaim, 
56 L. T. 833— C. A. 

By Third Party — Evidence of Approval.] 

By an agreenaent, on the completion of work, 
a certificate of approval was to be produced, 
signed by a third person ; it appeared on the 
tinal of an action on such agreement, that the 
bill of charges had been referred to such third 
person, who signed the following memorandum : 

On examining the annexed bill, and considering 
the circumstances, I am of opinion that a reduc- 
tion should be made of V2l, 11s. 6/7. A. B.” 
A. B. being called as a witness, stated that he 
disapproved of the work, and would not have 
signed any certificate of approval. The jury 
found for the plaintiff, and the court would not 
disturb the verdict. Le Ville v. Arnold, 10 
Price, 21. ’ 

Agreement to grant Lease to Kominee of 
Plaintm — ^Statnte of Brands.] — A lessee wrote to 
his lessor offering to surrender his lease and to 
take^ a fresh lease for twenty-one years to a 
nominee, or to a company which he intend^ to 
form, at an increased rent, but otherwise on the 
s »me terms as the existing lease ; and by a subse- 
quent letter offered to instruct his solicitor to 
prepare a di’aft lease. The Iqssor telegraphed to 
him in reply to get the lease prepared. After- 
wards correspondence took place between the 
solicitors as to the form of the lease, and the 
toees solicitor prepared a formal agreergeaitf 
Bifferences having arisen, the lessdr to 

amht the lease, and the Im^e brought 
^peclfio perfortoanoe of th® ' 


Sr 




121 


been formed and no nominee appointed by the 
plaintiff before the trial of flie action: — Hehi. 
that assuming that there was a binding agree- 
ment for a lease, the formation of a eonrpany or 
appointment of a nominee was a condition ‘pre- 
cedent, and that the plaintiff* could not maintain 
an action for specific performance of the con- 
tract, as he had not ‘performed the condition. 
If/Z/w/zw V. //cMcec, 22 (’h. 1). |n ; IS L T* 
198; 31 W. JL <H)7— i‘. A. ‘ ’ 

But held, abo, on the constriaiion of thi* coi- 
respondmice, that there was no hind mg agree- 
ment between the partii's. and tlieiefore^ the 
action entindy failed, ///. 
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but, at the most, a condition subseniient m* 
rather m the nature of a defeasance. Ih. ' 


Insurance Policy— Delivery of Particulars."^— 
By a condition indorsed on a policy of insurance, 
it was stipulated that, in easi‘ of fi'ng the assured* 
should, within three months. deliver to the s(‘eri‘- 
taryof the company full particulars of the loss 
sustained: — Held, that th«* deliveiy of partieu- 
iars was a condition pKMS-deiU to the right of the 
assuretl toiecmer bn* the los^. J/mv o/ v Ihu' 

8 Ex. 819 ; 22 L. 4.. Kx, IVM. 


Eemoval of Staging.] —The Wallasey Local 

y Hu. ‘•''''''nwoUiud the Cheshife side 

u AHv «etco.nbe Perry, 

n Ma^, lS/8, tliey entered into a contract imdOT 

h tdgmg ot a largo quantity of soil from the bed 
w Iw Perry for r,,00t)l , the 

1 tlie engineer ot the board by 

.i gnen .lay, subject to an extension of time (m 
the engineer might think reasonable) in case tto 
t.iging on the site to be dredged (which belonged 
iuw ‘m amoved hn 


fUv.r. + n 7, , ^ nuu oc removea ii 

I ' ll,!. '? comidete the work 

,,l ^hs.S'-'aei'al sniierintendence 


nl flm xd.t.i y- '’iq^tfriiirenaence 

V fenies was 


Prosecution of Servant for Embezzle- ' c■lltTOsf•f.,l k,. ..i. men lerues was 

ment.]— I!y an agivi>meiit and a i«,Iie\- of in- Uo tlie*c,,i,t7/^od'’Ti " eaginoer, subject 

suraiice the defeiulaids agreed its reimlmrsi* tht* >u i i ^ i works committee,” 

plaintiff any pecuniary loss, to the « 

1,000/., which he might sustain by reason of anv t tlial set powers conferred by 

. ni‘‘ contract bet^veeii the board and 


such fraud tir dishoiuNty of a.* in comuet.oii dm I'l.-.;’ ri ^»t^tw(.fu the board and 

with his empioyment ]>y‘tht‘ plaintiff as shoul I difviV, i contained a clause that, “if any 
amount to embe/zdement, ami should bn (‘.nn between the local board 


amount to embe/zdement, ami diuuld be (‘om- n.tVVrwr’'.. me local board 

mittal and discovered during the eontinuanee ni eniitr I ? concerning the work hereby 

the policy. The policy pt'ovidtd (aiuo m he ai v h 

things) -that the\mipIo^r shaiiAf and when ! contract, such 

required by the company, if a eoinlctiun be * 1 < n 

obtained, use all ildigeiii'c in in'OMTmiiui- tlu' tin. l7 /?" * binding on 

emph.yed to convietioii for ,i, ^7 yl-'Cid hoar.l ami the coiitraetor.” In answer 

honW as afores,u.l, wh-eh 1... /haU lAe^dn:: d7 7.7.'" s77t I'-A of 

mitt ed, and in eonserna'iiee of winch -i <‘lihn Uxr ^ ' P^’^^h^^'css was obstructed 

shall have beim mad under tin nlliW aiid w^ote^- flu 

shall, at the company's t‘xpeuM‘, gne !dl nif.u’iii'i- conseoiH^nt expense 

tion and assistance to enabh* the eiuupain to n ^ 

sue for and obtnm re-imhinscment bv Ihe'eni- ^ riM)<u‘t**<rhr 'bins was 

ployed or his estate of anv monev ^hildi the n^ ti I di 

company shall have bei‘Hmi‘‘ liable* n, pav"*— the nlaint ff u*^ ^ 

Hehl, by Lords Bhmkburn and Watsn , ^ 

SellHime,(7,<iiss), that the proseeut lun fur . . In? removed, the board 

bexrdement of A. was a eomlitmii precedent to f htMlHindfF? ^ t? ^ ^ 

the plaintiirH rfg-lit of action unon the oo1h‘\ . 1 couhl recoiinncnc Thecommittee 

Idmdan and \ /dnih'd by a minute wiiich was &u])ise(|uently 

ii App. Cns. till ; ill 1 . T. W 7 \v i! s • ': ‘ »^>7.>‘<-'y“'Urdero.l the engineer to 

^ ■■ .i'U Ill the lemoviil of the piles. The 


45,1. T. 4-li. I.. (tr.) 


M to Nature of Employnaent. ’- In an nciion 
against a deteiidiuit lor ihi* broach of a (‘oiilrnet 
to go as a surgisni on l>„„ra ..f .,n .Uistrnlimi 
emigwnf vessel, the eoiifrnei Indiig eontaiiiMl in 
a senes of letters, it appearisl that, in theiHiurse 
of the corrosiMindeiiee, the pliiialiiT represeiitwl 
that the ship wms A I. uml of the bmden of 4htt 
tons; that the duties of Mirgcon would Ijc light 
m the ¥«aei wouhi mu take, of emigrant la- 
terara, over forty, and that the plaintiff mniM 
aha cirup: Held, that none of these were eon- 
toons precedent that need lie noticed in the 

9 m'^7« a. 2 Scott 

r dhe defendant w« informed during the pro- 
aa^eement, that any appointment 

fdamtiff might make must be subiect to 
appi'oval of the South Australian Emigrant 
C^mwsioners :-He!d, that the approval o1 the 
eomaissionors was not a condition precedent, 


s^ aging referred to w'as not in fact removed until 
M'ptcuiber IHTil, and the plaintiff was put to 
coiiHuierahlc expense in consequence of this delay, 
by the detention of his plant and for the hire of 
dredgers ami machinery, Am. The works were 
compleletl on the 1 Ith of November. After some 
correspondence between the plaintiff and the 
engineer as to the amount due to the former on. 
account of the contract and for delay, the latter 
gave the plaintiff the following certificate 
ceitify that Mr. George Lawson ha^ completed 
to my satisfaction the work which he contracted 
to execute at Seacombe Ferry for the Wallas 
Local Board, and that he is therefore entitled to 
the sum of 500/., being the balance of the emn 
of 5,000/. mentioned in his contract af tm? to 
ducting 4,500/. already paid him on account; 
and I further certify that Mr. G-eorge Lawson is 
entitled to the further sum of 565/. 19.v. 2d. for 
extra work executed by him at Seacombe Ferry 
m connection with the said contract, being the bal- 
ance of 1,324/. 10^-, after deducting 758/. 10«. lOd., 







I Conipletioii of Poriod — ^Entering* into Covenant 
not to Trade.]— In a tender sent in by the defen- 
dants m answer to an advertisement offering a 
business for sale under the decree of the Court 
of Chancery, they offered to purchase the stock 
at a certain price, if the offer should be accepted 
by the court before a certain day ; and if P./one 
of the partners in the business, would enter into 
a covenant not to trade, and would perform cer- 
tain services, in consideration of which ther 
agreed to pay him 100^. for the first year. The 
®i#r 'Was accepted and f, died within a ye^gr of 
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paid by the Wallasey Local Board at his re- 
quest for the hire of dredger, tug, hoppers, and 
insurance ; and that such several balances of 
500L and 566Z. 19^. 2d. are to be received by Mr. 
George Lawson in full satisfaction of all his 
claims on the Wallasey Local Board for work 
executed by him at yeacombe pursuant to the 
contract and in connection with it.” The 
plaintiff declined to accept those sums in satis- 
faction but claimed a balance of 2,489Z. Ss. lid. 
It was admitted that none of the forms pre- 
scribed by the Public Health Act, 1875, s. 174, 
were complied with, that there was no con- 
sideration for any contract entered into or 
action taken by the defendant board except 
as appeared in the case, and that no document 
other than the original contract was under the 
seal of the board : — Held, fiist, that looking at 
the terms of the contract, which provided for a 
definite amount of dredging to be done by a 
certain time, with power to the engineer to 
extend that time as he should think leasonable 
in case of the non-removal of staging, there 
was an implied contract on the part of the 
board that the removal of the staging should not 
be unreasonably delayed ; and that for this 
breach, if proved, the plaintiff would be entitled 
to recover damages from the defendants — the 
proper measure of such damages being the loss 
which the plaintiff had unavoidably sustained 
in consequence of such unreasonable delay ; I 
secondly, that this was not a difference “con- 
cerning a matter in connection with the con- 
tract,” as to which the decision of the engineer 
was to be conclusive. Lawson v. Wallasey Loral 
Board, 11 Q. B. D. 229. ^Affirmed, 52 
L. J., Q. B. 309, n. ; 48 L. T. 507 ; 47 J. P. 437 
— C. A. 
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Of Contractor — ^Whether subject to Oeci- 

sion of Surveyor— Construction— Eectification.] 

— A contractor made a tender for the execution 
of certain 'works, upon the understanding that 
he should not be bound by the decision of the 
surveyor as to any addition to or deduction from 
the amount of his tender, and entered into an 
agreement with the clerk of the peace acting on 
behalf of the magistrates tor performance of the 
con ti act. This agreement provided that in case 
of any difference the decision of the surveyor 
was to be final. The bill sent in by the contractor 
exceeded the amount allowed }>y the surveyor in 
his certificate by a large sum. The contractor 
filed his bill piaying payment of the sura <lue to 
him, and a decUiation that lie was not bound by 
the surveyor’s ctmtificate, or, if he was not eii- 
titled to such relief, that the agieemcnt might be 
rectified so as to enable him to recover at law 
without being concluded by the certificate : — 
Demurrer to the bill overruled, the court holding 
that a person executing an agreement on a par- 
ticular understanding was entitled to have it 
rectified in equity, if as executed by him it pre- 
cluded him from proceeding at law. Simmon v 
Metcalfe, 3 W. K. 88. 


Payment— Completion of Work.]— A man must 
complete the thing required of him before he can 
chaige for it ; therefore, if he executes it in such 
a maimer as that no benefit results to his em- 
ployer, he is not entitled to any compensation. 
JELamnmnd v. MoHday, 1 Car. <}c P. 384. 

Of Solicitors— Eeasonable Exertions.]— 

By_ an agreement between the plaintiffs, de- 
scribed as the engineers and solicitors of an in- 
tended company to be incorporated by act of 
parliament, of the one part, and the defendants, 
as contractors, of the other, it was agreed that, 
provided the act was obtained, the defendants 
should carry out the works at a certain price, 
and that in the event of the act not being ob- 
tained, the defendants should pay a sum not 
exceeding 300Z. towards the expenses in endea- 
vouring to obtain the act. The plaintiffs ex- 
pended 300Z. in endeavouring to obtain the act, j 
but then abandoned the prosecution of the bill 
the ground that no one would supply them 
mth funds. The defendants thereupon em- 
ployed other solicitors, and expended above 300Z. 

passed, but ultimately 
galea. In an action by the plaintiffs to recover 
mm the defendants the 300Z. Held, that it 
was a condition precedent to the plaintiffs’ right 
w j'ecoter, that they should have used every 
, ^ ' ^enable exertion to obtain the act ; and that 
. mving stopped merely from want of funds, they 
had no claim on the defendants. LeaJiev v 
^as, 14 C. B. 491 ; 32 L. X, 0. P. 289 • 
10 Jut. (ir.s.) 127 ; 11 W. E. 839-Ex. CE. S P.' 
junmongers' Co. v. ’Robertson, 6 Scott (E.E.') 56 ; 

6Man.&G.1.31j 12L.X,aP. 185. ! 


— For Transfer of Interest in Company 
—Completion of Work by Third Parties.]— The 

plaintiff, an engineer, had been professionally 
concerned in promoting a scheme for converting 
the Chard Canal into a railway, and three suc^ 
cessive acts were obtained for carrying it into 
effect, but were allowed to expire. The defen- 
dant, also an engineer, being desirous of con- 
structing a railway over the same line of country, 
cnteied into a negotiation with the plaintiff, the 
result of which was reduced into writing and 
signed by the defendant as follows : — Chard 
Canal and Railway Company. In consideration 
of your transferring all the interest you may 
have in this company, and handing me all tht^ 
plans, papers, and documents in your possession, 
I undertake to pay you 600Z. provided my fritrads 
succeed in carrying out the imdertaking, ITie 
amount, 600Z., is to be paid as follows : 300/. on 
the first portion of the land required for the rail- 
way being acquired by the company, and the 
balance out of the three first payments received 
by me on the foot of the construction account.” 
On the following day the defend»iiit wrote upon 
the document (signing it), at the plaintiff’s sug- 
gestion, the following: — “It IS understood that 
the 600/. herein is to become payable on the ob- 
taining of the act; one moiety in six months, 
^d the residue in three annual instalments”: — 
Held, that the condition of the friends’ success 
in carrying out the contract ought not to be 
mad as part of the agreement finally arriveil at 
Bmff V. Conybeare, 17 L. T. 664— Ex. Oh. Re- 
versing ;S^. a, 13 0. B. (N.s.) 263 ; 9 Jur. (n.S.) 
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the agreement, having to the time of his death ^ 

rendered the services, but not liavmg enteral society by T a 

into the covenant, no such covenant iiaving been hehPw agreement ; one to W. .for sbar,^ 

tendered to him for execution :— Held that society ; and one to f- ? 

neither the pei formancc of the servic^ for^the hiS°f thf sSf h°eld'by 

Mutual Stipulations for Partnershin 1 the s‘f that 

plaiatdl: declared upon uUieles of partnershin fhn^ 

entered into heUvem him and the < cdV dant 1 1 fares mentioned in the agreeTen^^^^ 
whi(‘h the latter undertook to mv to tho all the shares in the society 

of the concern ^MhL;thepi!^t!i^^^ 

to pay 2,0(K)/.or thereabout^ and to m<4e .4^ (hnt H n should vest in the defen^ 

lanirements with refr-iTv} fn fU/k . . M^ant . — Held, that ttiA ueren- 


pmviio:r.ui:.?,ho-,,ufo^ 

2 , 0001 , the residue of ,ha, am, tin. "imul. be defendant 

made up from the protits accruim»' dm* hUy. * 7 H. & 2^. 42 . 30 t t o/ta i r 

of the busituss : t'but, after tb” vh’m/^dd bicn ^ 470 9 W E 75 l' 

w paid, a further sum of H.Odi)/. sli, mid bf n..i, _ 

by the plaintiff either in monev or by the de.lue" TIaI,^ I^on-payment for nro 

tioii of one-thir<l of ius profits: that i en^ Belivery.]-The respondents CX w ft 
should be obtaiueil by the tihrintiif at" bw **ljpellant company 5,000 tons o/ steel la® 
expense; that a banker's account siamlii heTl'^ company's make, to be delivered 1 OOO^tl^^ 
tainedliv the plaintiff at his wnet ., / '"“thly, commencmg JanWv fssi 
that the han4's aceoun/'sVofor, 'l^i'Z i- The , mefos” TjT “^‘1 

:md'lT:!r ' p-t 

tion of the gnmeral business a<-eounts. T1,J , e! > olfdiTKf “^de a further delivery® 

claratiori aileq:cd that the defend-mt n.to , d 1 ^^^rearv, shortlv hpfnra ,vnvtJl 

paid the 5,000/. into the com-ein m p irsumico^f deliveries became due a petition 

the agreement A plea rha, tlm /I . Z' T j CuTl u coi^panf T®he ™ 

not procured th(> licence, and had not mid t bh Tf h i- ’ i- “I'ler the mxoneons ilvW 
2 000/. into the conce.n, is bad. the la.icureiUm foavc of“tTe“^‘' could Tot 

of the licence and the payment of the 0007 unf UtAfn- safely pay pendino' 

being conditions jirecalent fo tL‘ mvmTnV Tv^ the LyS^nfs^thi 

B} an a^q*eem<*nt heH\u*n A. and B if t,. me a further obiiVfl 

agjd that A. should do all aCs vin.l u"n tt 'T* “ ordevZ° Se 

copt the advance ol niomi.f,,,. puri.iie of T T ^ ‘ ° ®??P“"y by the court. A cTrm 
procuring and iteifiriing c.ui.un ietteis o.,o ^ T P tbe resnonde'nT TA 

and should, immeduu«l\ .iftir thi* sime'wfrA i f respondents claimprl 

procured, execute an a;„..mn .„ ,f ' (fo *0 deliver thrTmna^vTT^ 

share therein to E.. and 1!. -a,,‘;T:,' ,:: pd’Tl fees ' bom rnTT” T deduct ThosfdaJTaT^ 

proc4T,Tth:TX;.T;T.,:n;:TuT^^ 

Ksr; virr^ 

be made snhit»cf to the (*tui<htum tint tin* » ) i -i ^ the right of set-o’ff TIia 

seven years lespetOiveh, unless iheie !»e nmi h delivered. The resnou^ 

consideration for the undeilalving of H f„ ,,av tlnT”tbT deliv^ ■ 

the sums mentioned in that seeta.n m.‘,l A’’T * * respondents had not, bv costno^ii 

^°®foXh i'rt'eedeiil tohisiight to siuT Sv an^inSr advice, acted so as to 

5 s f s sr 

See also I/M v. ISaiahndgf, post, col. isi' ‘ " % lT®Q n"’’"”' 

_^entof SharesinaSocfoty-VeaWl 

between the plaintiff sh^^Tb^d^b'v ’T **** plaintiff 

IbL***® part, and the defemlant of toe ^d tofrSf®i’4®^®?‘^* 90,000 tons of coS 
^i moonsidemtionofasnmof mTev. to ^ should ship toe earned 

shares held bT him' in f !JT. T'' a®d should toad. 'i^h viRswAt 


m 


i AT 1- to the pla ntis for AuffusiL mmmm ttom 
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ready to be loaded at T. docks. Averment, that 
defendant broke the agreement in this, that he 
did not load a certain screw steamer as agieed 
within twenty-four hours after she was ready ; 
and afterwards further broke the agreement, and 
absolutely refused to peiform it, or to ship any 
more goods for plaintiff as agreed. Plea to the 
second breach, that before defendant absolutely 
refused as alleged, plaintiff absolutely refused to 
pay, according to the agreement, for ceitain 
coals that had theietofore been shipped for and 
delivered by defendant to plaintiff, although re- 
quested by defendant to pay for the same 
according to the agreement, wherefore defendant 
refused to load until such payment was made : 
— Held, a bad plea. Clarhe v./^^/rw, 11 L. T. 
439. 

Sum Payable on Sale of Works and Assign- 
ment of Patent.] — ^A., having an estate for sale 
which he conceived might be more advan- 
tageously disposed of in connection with a patent 
right possessed by B., a negotiation took place 
between them which resulted in the following 
proposal from B.: — “I give A. full liberty to make 
use of my patent -light for the jug in his adver- 
tisement for the sale of the Arley works, upon 
the recognised condition, that if the works are 
sold I am to receive 1,000Z.” This proposal was 
assented to by A., and the patent was tendered 
to him ; but he required an assignment, and B. 
not being willing to make an assignment, the 
negotiation went off. The estate, without the 
patent right, was afterwards conveyed to a com- 
pany, which A, was instrumental in forming, and 
in which he became a shareholdei . — Held, that 
the event upon the happening of which B. was 
to be entitled to the 1,000Z. had never happened. 
Pdly V. Sidney, 5 0. B. (n.s.) 079 ; 28 J., 

C. P. 182 ; 5 Jur. (KS.) 793. 

Execution of Bond to Perform Agreement ] — 

A. covenanted forthwith to procure a vessel and 
stow a cable on board at a certain whaif, and to 
have her ready for sea before the 15th of July, 
1855, and B. covenanted to provide the cable, 
and to pay A. 5,000Z. by instalments ; the first 
instalment of 1,000Z. to be paid seven clays after 
the arrival of the vessel at the whaif, and the 
ether instalments at other times, with other 
covenants; and it was mutually agieecl that 
each party should, within ten days after the 
execution of the agreement, give and execute to 
the other a bond, with two sureties in 5,000Z., 
for the due performance of the covenants on his 
part. In an action on this agreement, the breach 
assigned being the non-providing of the cable by 

B. 2 -~-Held, that the giving of the bond was a 
ephdition precedent to A.’s right to sue upon the 
cbMract. PoUfts v. JBrett, 11 H. L. Cas. 337 ; 
PIj, J., 0. P. 241 ; 11 Jnr. (n.s.) 377 ; 12 L. T 
m ; 13 W. K. 587. 

Covenant against Distress' hy Superior land- 
lord.}— To a declaration upon an absolute con- 
tract by the defendant to indemnify the 
plaintiff, his tenant, against the consequences of 
the non-payment of his rent to the superior 
landlord, alleging for breach, that, the rent being 
in the goods of the plaintiff were seized 
superior landlord, the defendant pl^ed, 
time of the distress, more was due 
to the defendant ^ imt 




being a condition precedent. Brlant v. Pilcher, 
16 0. B. 354 ; 1 Jur. (n.s.) 1020 ; 3 W. R. 483. 

Renewal of Lease — Covenant for.] — A lease for 
twenty-one years, granted in pursuance of cove- 
nants for renewal, contained a covenant by tlio 
lessors that they would “from time to'^tiine 
before the expiration of the term thereby granted, 
wdienever thereunto required by the lessees, anti 
upon receiving from them ” a fine of 1,000/., granf 
to the lessees a now lease, the lessees execuling a 
counteipait, and paying the expenses of the le<ise 
and counterpart, and paying to the lessors “ on 
the execution thereof respectively” a fine of 
1,000/. ; and every such new lease Vas to contain 
a covenant for renewal, “it being the intention 
of the parties that the lease should be renewable 
for ever at the option of the lessees, in puisuanee 
of the covenant in the lease.” The lease also 
contained a covenant by the lessees that if they 
should not “before the expiration of the term 
avail themselves of the option of rcqiiiiing a new 
lease, and on the execution of the new lease pay 
the fine of 1,(K)0/,’' then the lessees would, pie- 
vious to the expiiation of the term, peiform 
coitain woiks upon the demised premises, so as 
at the expiration of the term to render up a good 
dwelling-house:— Held, that the payment of the 
fine and the execution of the netv lease before 
the expiiation of the existing term were not con- 
ditions precedent to tlie lessees’ i ight to a reiuuvnl, 
but that a leqinsition by the lessees within the 
term was a condition precedent, and that a letter 
from the secretary < if n company and of trustees 
of a guarantee fund, such company and trustees 
being the peisons mteiested in the lease, wiitten 
to one of several trustees of one moiety of the 
freehold being also tenant for life of the other 
moiety, wus a sutficient compliance with this 
condition to entitle the lessees to renewal. Len- 
non V. Xopjjer (2 Sch. icLef. (*>82) considered, and 
not followed, JMcIwhon v. Smith, 52 Tj, J., Ch, 
191 ; 22 Ch. D. 640 ; 47 L. T. 650 ; 31 W. R. 471. 

Reglect to Grant Lease.] — Agreement that on 
payment by A. to B. of a certain sum by instal- 
ments on certain days, with interest on each 
instalment, B. will grant a lease of land. A. 
agioed to accept the lease, but failed to pay any 
of the instalments or interest: — Held, that the 
granting of the lease by B. was not a condition 
precedent to the payments by A. BnyqaUof/ 
V. Pettit, 5 C .B. (N.S.) 637 ; 28 L. J., C. l\ 169; 

5 Jur. 868. 

Advance Rote.] — A captain of a vessel signed 
a sailor’s advance note, by which he promised 
that he would, ten days after the vessel had 
sailed from the port of L., pay 6/. to any pereon 
who should advance 6/. to H., provided he should 
sail in the vessel from the port. The plaintiff 
advanced H., on this note, 3/. Bs. in cash and 
2/. 15s. worth of wearing apparel ; but if he had 
advanced the whole amount in cash, he would 
have charged a discount of 1,??. 6d. in the pound. 
H. sailed in the vessel from the port Held, 
that the condition of advancing 61. on the note 
had been fulfilled, and that therefore after the 
ten days had expired the holder of the document 
was entitled to recover the 61. from the captain. 
JifXuneY. Joynson, 5 C. B. (^.s.) 218 ; 28 L. J., 
C. P. 133 ; 6 W. R. 658. 










Position of SMp.] — By a memorandum of 
charter-party, dated London it was agreed be- 






i 
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tween A., therein described as “owner of the 
good ship or vessel called the M., of 420 tons or 
thereabouts, now m the poit of Amsterdam,” 
and B., that the ship being tight, staunch, strong, 
and every way fitted and ready for the voyage, 
should, with all possible despatch, proceed direct 
to N. In an action by the shipowner against 
the charterer, for not loading the agreed cargo : 
— Held, that the words, “now in the port of 
Amsterdam,” amounted to a condition that the 
ship was tliei'e at the time of making the 
memorandum of charter-pai ty . ii v. B u 

1 B. k S, 877 ; 81 L. J., Q. B. 78. Reversed on 
appeal, 8 B. S, 751 ; 82 L. J., Q. B. 2U4 ; 0 
Jur. (N.S.) 620 ; 8 L. T. 207 ; 11 W, R. 496~Ex. 
Ch. 

Naming Vessels.] — By a written agreement the 
plaintit! contracted to soil to the defendant fiom 
300 to 350 bales of whitewashed Donskoy fleece 
wool, laid down at certain ports in England, 
*“ deliverable at Odessa during August then next, 
to be shipped with all despatch, warranted fair 
average quality ; but should they prove other- 
wise, to be taken with fair allowmiice, siibiect to 
the safe arrival of the w'ool m good condition at 
any of the poits stated, and the names of the 
vessels to be declared as soon as the wmols were 
shipped.” To an action for a breach of this con- 
tract, by not accepting the -wools, the defendant 
pleaded that the wools -were bought, with the 
knowledge of both parties, for the purpose of 
reselling in the courbe of the defendant’s busi- 
ness ; that wool is an article of fluctuating value, 
and not saleable, until the names of the vessels 
an which it was shipped should have been 
declared, according to the contract ; and that the 
plaintifl had neglected to declare the names of 
the vessels m which the wools were shipped until 
after an unreasonable time after they had been 
shipped : — Held, that the provision in the contract, 
that the names of the vessels in which the wools 
weie shipped should be declared as soon as they 
iiad been shippe<l, was a condition precedent to 
the defendant’s obligation to accept aiitl pay for 
them, and, cousecpieiiily, that the plea wms good. 

V. A-C/yy, U Ex. 7Ui) ; 2 C. L. R. 1260"; 28 
L. J., Ex. 228.' 

Loading and Despatching Vessels.] — A debtor 
gave to his cieditois the loliowing order, addressed 
to the deiendant : — “ Please to pay H. k; P. (on 
the ‘ Royal Oak ’ lieing loadetl ami bailed), out of 
the advance. 78/.; and the defendant signed it. 
The ship, having loaded, ciossed the bar of Sun- 
derland harbour, when the captain left her, and 
went ashoic to get the ship’s papers and sign the 
bills of lading ; the ship in the meantime stood, 
•olf ami on, iindm easy sail, wanting for the cap- 
tain’s return : — Hell first, that the loading and 
•sailing of the ship w'cre conditions precedent to 
the payment of the money. Jlmhon v. Biltoti, 
6 El. & Bl 5(5.5 ; 2i5 L. J., Q. B. 27 ; 2 Jur. (N.b.) 
784. 

Held, secondly, that the ship had not sailed. 

Ib. 

The plaintiffs, w'ho owned an unfinished steamer 
at Newcastle, chartered her to the defendants 
(who knew her state) by a charter-party, wdnch 
provided “ that the ship, being tight, &c., should, 
with all convenient speeil (on being ready), 
having liberty to take an outward cargo for 
owner’s benefit direct on the w'ay, proceed to 
and there take a cargo for England, 
time for a trial trip came, the builders 


objected to her returning to Newcastle on account 
of the dangerous bar ; the plaintiffs therefore 
put on board ballast and a cargo for London, 
where she was to be completed, and all defects 
were to be put right, instead of in Newcastle. 
The ship arrived in London, was put right, and 
no delay occurred by these pioceedmgs, Bhe 
then, on her voyage out, took a cargo to Constan- 
tinople, wdnch caused her to arrive at Alexandria 
a few days later than she otheiwdse would have 
done. The defendants refused to furnish a cargo, 
w hereupon the plaintiffs brought an action : — 
Held, that there had been no bieach of any con- 
fhtiou precedent by the plaintiffs ; that they 
were entitled to succeed in their action ; and 
that the defendants had their remedy by cross 
action for any damage that had accrued to them, 
JBA^idr/iv V. CIufppl(\ 35 L. J., ( 3 . ?. 281 ; L. E. 
1 C. P. 643 ; 12 Jur. (i?.s.) 567 ; 14 L. T. 556 ; 
14 W. R. 891. 

G-oods to be taken “Ex Quay.’^] — The terms 
of a bought note were “ 500 bales of cotton 
. . . guaranteed October shipment, to arrive 
from Calcutta to Liveipool, . . . guaranteed 
fair Bengal. . , , The cotton to he taken 
ex quay ; customary allowances of tare and 
draft; and the invoice to be dated from date 
of delivery.” Thevendois transferred the cotton 
after its ai rival from the quay to a w^arehouse 
befoie they had granted a delivery order to the 
vendois, and then the vendees refused to accept 
it. In an action against the vendors for non- 
delivery : — Held, that the stipulation that the 
cotton should be taken ex quay was not a con- 
dition precedent to the vendees’ liability to 
accept. Knll v. Whitworth.^ 18 C. B. (N.S.) 435, 
Affirmed on appeal, 1 H. & R. 832 ; 35 L. J., 0. P. 
304 ; L. R. 1 C. P. 684 ; 12 Jur. (N.S.) 761 ; 14 
L. T. 670 ; 14 W. R. 844— Ex. Ch. 

Readiness to Receive.] — A declaration on an 
agreement “ to give yearly free to the plaintiff 
during three years tw'enty tons of coals to he put 
free on board ship at Cardiff for the use of the 
plaintiff,” and a breach, that the defendant did 
not give the plaintiff yearly, or at any time 
during the three years, twenty tons of coals, or 
any coals, free on board ship at Cardiff or else- 
where, IS bad, for want of an averment that the 
plaintiff w'as ready and willing to receive the 
coals, and that he had named a ship on which the 
defendant was to deliver them. Armltage v. 
Limhf 14 Q. B. 728 ; 19 L. J., Q. B. 202 ; 14 Jur. 
(519. B. P., Sutherland v. Allhusen^ 14 L, T. 666. 

By a contract made betw^een the Eastern 
Counties Railway Company and the defendant, 
the defendant was to supply, and the company 
was to purchase, subject to the terms and to the 
extent thereinafter mentioned, all the coke that 
should be required by the company for working 
their raihvays between London and Cambridge 
and London and Colchester, The company en- 
; gaged to take from the defendant 550 tons and 
100 tons of coke weekly during the period of 
seventeen years ; and that if they should require 
more than those quantities for the working of 
their railways they would take the same from 
the defendant, with, a proviso, that if they should 
require less than the stipulated quantities, the 
supply should be reduced accordingly, upon their 
giving three months’ notice. And the company 
engaged that so long as the defendant should 
punctually and duly Supply th# coke, and so 
ioni ns the same should be of the best quality , 
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they would abstain fiom bufing coke for 
their railways from any other persons : — Held, 
that the readiness and willingness of the company 
to take from the defendant all the coke they 
required for the pin pose of their railways was 
not a condition precedent to their right to insist 
upon being supplied with the quantities expressly 
stipulated for, and consequently, that the fact of 
the company having bought coke from other 
persons afforded no answ’'er to an action by them 
against the defendant for a failure to deliver the 
quantities contracted for. Eastern Counties By. 
Y. 16 C. B. 2 ; 24 L. J., C. P. 140. | 


I of such power, nor did they commence making- 
1 the railway : — Held, on pioceedmgs being taken 
by P. to enforce the agreement, that it w^as con- 
ditional upon the company obtaining the act 
and beginning to make the railway. Edinhnrqh 
Perth, and Dundee Bq. v. PkUip. 2 Macq. H.'l/ 
514 ; n Jur. (n.r.) 249 ; 5 W. K. 377. 




Agreement to forward Goods — Delay in 
Supplying.]— A railway company agreed with 
the plaintiff to carry for him, at the rate of 170 
tons a day, 30,000 tons of coal from a colliery to 
London, and to find waggons at the colliery and 
haul them from York to London, another railway 
company undertaking to haul the waggons from 
the colliery to York ; and it was further agieed, 
that the contract was founded on the basis that 
there should he no unreasonable detention of the 
waggons by the latter company .—Held, that it 
was a condition precedent to the defendant’s 
obligation to carry the coal, that there should be 
no unreasonable delay by the latter company in 
hauling the waggons. Johnassolm v. G. K 
By., 10 Ex. 434 ; 3 C. L. K. 192 ; 24 L. J., Ex. 31 : 

3 W. K. 62. 

To an action for not delivering iron sold by the 
defendant to the plaintiff, under a contract “ to 
be delivered as required,” a plea that the plain- 
tiff did not, within a reasonable time, lequest the 
defendant to deliver the iron, is bad, since the 
defendant was bound to inquire of the plaintiff 
whether he would have the iron, before he could 
rescind the contract on the ground that he was 
not within a reasonable time required to deliver 
it. JoTKs V. Gibbons, 8 Ex. 920 : 22 L J Ex 
347;8W. K 438. •‘J., a-x. 

Pailnre of Purpose of Contract.]— Projectors 
or a railway company entered into a treaty with 
A. (a landowner), whereby the latter agreed not ' 
to oppose their bill in pailiament, and an agiec- i 
ment was executed by them (as the executive ' 
directors of the company), by which the com- ( 
was to })ay to A. ( 
IjOOOZ. for land of which he was the freeholder, 1 
and which was required for the purpose of making 1 
the railway, and 4,000/. for residential damage c 
A stipulation was also made that the company i 
wa« to make a tunnel through part of his property I 
a station was to be erected on another part’ 
ihe company was incorporated, but not being t 
able to raise sufficient funds no attempt was made c 
to make the railway, and the money subscribed t 
ms returned to the shareholders Held, that i 
the contract w^ conditional upon the making of t 
the mlway, and therefore that A. was not entitled f 
to the moneys payable thereunder. Preston v i 
and Newcastle Junction s 
' ^ L. Cas. 605 ; 25 L. Oh 421 • 2 Tnr a 

(S.S.) 341 ; 4 w. B. 383. ’ ^ a 

?-y contracted to purchase pre- : 
of P. for making a branch railway for a sum 

IP Martinmas 

mday after the company, on obtaining 
should have begun to make the raftwav 
“ powm of snch act. The company t 
aH, uMp whiiA they were em- a 
"■ ' tot to io 

. aeyef ayalled'IsIlieKiseiLyes to 


[* After Part Performance of Executory Con- 
1 tract.] — By an agreement between the plaintiff 
i and the defendant of the 7th of September, 1867 
. after a statement of the weekly expenditurt' and 
profits of the plaintiff’s business as a printer and 
publisher of a newspaper, it was agreed that, in 
. the event of the business being proved by the 
books kept by the plaintiff to realise a -clear 
piofit of 71. per week, as shown by the above 
statement, the defendant should pay the plain-, 
tiff 50/. on the 24th of December, 1867, 50/. on 
the 24th of June, 100/. at Christmas, 1868, and 
200/. within four years from the 25th of Decem- 
ber, 1807. Ill consideration of the premises the 
plaintiff agreed to sell to the defendant all the 
plant and fuiniture on the premises, and the 
goodwill of the business, with all the earning«, 
subsequent to the 30th of Heptember, 1867, and 
the house and premises then occupied by the 
plaintiff. The defendant, on the 30 th of ‘Sep- 
tember, 1867, entered into possession of the 
house, with the plant and furniture, and of the 
business, wdiich he thenceforward carried on 
until he afterwards sold it. After the lame of 
the four years, the plaintiff bi ought an action 
I for the instalments, and the defendants sought te 
set up as a defence that the business was not 
g-oved to be wmrth 71. clear piofit per week •— 
Held, that, assuming that this, if the contract 
had remained executory, w'ould have been a con- 
dition precedent, yet the defendant, having had 
a substantial part of the consideration, could not 
now set up the non-performance as a defence 
ta^’te?‘ V. 4Vmry///, L. R. 10 Q. B. 564 ; 32 L. 1\ 


f!,; “T 
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Contract as to Crown Lands— Warrant froim 
Treasury.]— Under the statutes 57 Geo. 3, c. 97 
and 10 Geo. 4, c. 50, the issuing of a special 
vvarrant from the Treasury to the Commissioners 
of Woods and Torests is not a condition prece- 
dent to the making of any contract between 
the commissioners and the purchasers of Crown 

obtained before certificates of bale are granted l<. 
the purchaser 1 Y.icUolL 

o.)9 ; 5 L. J., Ex. Eq. 86. 

Warrant is granted for nominating two lives 
to an estate held under the Crown as part of the 
duchy of Cornwall, but subject to these condi- 
tions VIZ. provided the estate be perfected in six 

ffof bf warrant ; that the- 

hne be first paid into the hands of their receiver, 
general or his deputy, and a certificate S uch 

beais. These conditions not be ng complied with 
acooitong to the strict letter of“the wSmnTit 
was declared void, and ordered to be v^M 
^roore V. Crosse, 2 Bro. P. C. 241. ™od,«ju. 

h. Time. 

Eeasonable Diligence.j—Whenever a nartw 
to a contract undertakes to do some nartoito 
Mt the performmee of which dapqodlwtifelr 

of fSfini^’ “to choose hfe aw® maito 

of fulfilling hi8 undertaking, and the confimtffe 


Ali i*'l ' 
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Silent as to time, the law implies a contiact to do 
it within a reasonable time. Foi'd v. Cotemnrth., 9 
B. & S. 559 ; 38 L. J., Q. B. 52 ; L. R. 4 Q. B. 127; 
19 L. T. 634 ; 17 W. R. 282. Affirmed, 10 B. & 
8. 991 ; 39 L. J., Q. B. 188 ; L. R. 5 Q. B, 544 ; 
23 L. T. 165 ; 18 W. R. 1169— Ex. Ch. 

Where the act to be done is one in which 
both parties to the contract are to concur, and both 
bind themselves to the peiformance of it, the 
law implies that each contracts that he shall use 
reasonable diligence in performing his part. Ih. 

TTser of Patent — When Royalty Payable.] — A 

declaration stated that the plaintiff had obtained 
a patent for steam-engines ; that the defendant 
was about to build a steam ship ; that the plain- 
tiff agreed to allow him the use of his patent in 
the construction of a pair of steam-engines about 
to be made for the ship, and also to use his 
patent in engines for any other ships thereafter ; 
the defendant to pay 2,000^., viz. 1,000Z. on the 
1st August, 1837, and the remainder on the 1st 
July, 1838 ; and also 5Z. per hoise power for 
every engine “ wliich should at any time there- 
after bo made or manufactured, and used on 
board any other ship of the defendant, in which 
the principle of the plaintiff’s patent should be 
used or adopted, the same to be paid on the 
entering into a contract with an engine-maker 
for the manufacturing of such engine” :--H eld, 
that the 5Z. per hoi so power was payable as 
soon as the defendant entered into a contract 
with the engine-maker, and that it was payable 
although the contract with the engine-makei 
was afterwards rescindetl, and no engine on the 
plaintiff’s principle was either used or manufac- 
tured ; for the consideration for the promise wms 
the licence to use, and not the user. Rail v. 
Batnhridge, D. k M. 333 ; 5 Q. B. 233 ; 13 L. J., 
Q. B. 5 ; 8 Jur. 17L 


tween the trustees of a marriage settlement, and 
three of the committee of management of a pro- 
jected railway company, reciting that a bill for 
the formation of the railway was pending in the 
House of Commons, and that the railway was in- 
tended to pass through a park which was subject 
to the settlement ; it was agreed that, if the bill 
should pass into law in the then present or the 
next session, the company should, within six 
calendar months after the passing of the bill, 
and before commencing the railway on any part 
of the paik anti hereditaments, pay the trustees 
11,700Z., and that in consideration of that sum, 
the company should have conveyed to them 
nineteen acres of the land ; the whole of the 
agreement to be null and void, unless sanctioned 
by the Court of Chancery m a cause of Lawrence 
r. Porchcr, and so much of that agreement as 
the court should require to be inserted in 
the act : — Held, that the trustees obtaining the 
sanction of the coui’t to the agreement within 
six months after the passing of the bill wis a 
condition precedent to their right to sue foi the 
money. PoitJu r v. Gardner, 8 C. B. 461 : 19 
L. J., C. P. 63 ; 14 Jur. 43. 

Taking Leaseholds — Due Completion of 
Alterations ] — K, agieed to make alterations in 
a house, and to complete the whole work 
necessary by the 14th of June ; B., in consideia- 
tion of these conditions being fulfilled, agreed to 
take the house on the 24th of June for thice 
years, with the option of a lease for seven, fouN 
teen, or twenty-one yeais : — Held, that the com- 
pletion of the whole work by the i 4th of June 
was a condition precedent to B.’s liability to 
take the house on the 24th. Tidey v. MolletL 
16 C. B. (N.S.) 298 ; 33 L. J., C. P. 235 ; 10 Jur, 
(N.s.) 800 ; 10 L. T. 380 ; 12 W. R. 802, 


When Royalties suspended on Infringe- 
ment — Notice.] — Plaintiff being possessed of a 
patent, granted to defendants the exclusive 
licence to work it in a certain district, by a deed 
by which the latter covenanted to pay certain 
royalties, and to give every information the 
better to enable the patentee to support the 
letters patent ; and the patentee covenanted for 
quiet enjoyment of the patent by the defendants, 
and that, “in case any person should work the 
patented processes, the patentee would, at his 
own cost, commence and carry on all such actions, 
as should be necessary to establish the 
validity of the patent and to put a stop to the 
working of the patented processes by such person ; 
and that in case the patentee should fail or neglect 
so to establish or maintain the validity of the 
patent and to put a stop to the working of the 
patented processes by such other person, he (the 
patentee) would not call upon the defendants, nor 
should the defendants be liable thenceforth to pay 
any royalty until the patentee should, by 
authority of law or otherwise, have restrained 
such person from working under the letters 
patent”: — Held, that the condition for suspension 
of payment of the royalties did not come into 
operation until the patentee ^ad notice of an 
infringement, and until after the lapse of a 
reasonable time to allow him an opportunity of 
J. restrain it. JkeTid&non 


instituting proceeings to res' 
V. Mostyn topper Ch., L. R, i 


3 C. R 202. 

„ with. Trustees— -Sanction of Court 
wlaM ISm#,}— % an agreement be- 




forbearance to Sue up to Certain Date.]-^ 

The defendant, m consitleration of the plaintiff 
forbearing to take any proceedings against A., 
guaranteed to the plaintiff the payment of a 
ceitain sum on the 13th December then next : — 
Held, that it was a condition precedent to the 
plaintiff’s right to lecover on the guarantee that 
he did forbear suing A. until the 13th December. 
Bolt v. (hzenj<, 18 0. B. 673 ; 25 L. J., C. P. 254' 
2 Jur. (N.S.) 1073. 

Date of Sailing — ^Act of Grod.] — ^A merchant 
at Liverpool enteied into a charterparty on the 
following terms “ It is mutually agreed be- 
tween the owner of the ship “ Zwaan,” now at 
Amsterdam, and to sail thence for Liverpool on 
or hefoie the 15th of March next, and the char- 
terer, that the ship being tight, staunch, and 
strong, shall with all convenient speed be made 
ready, &c.” The exception was as follows ^ 
“ Restrictions of princes and rulers, the dangers 
and accidents of the seas and navigation, the act 
of God, fire, pirates, and enemies thiougbout thiu 
charterparty.” The ship did not sail froui 
Amsterdam, in consequence of what was ad- 
mitted to be the act of God Held, that not- 
withstanding the words throughout this chartor- 
party, the sailing of the ship from Amsterdam 
on the 15th of March was a condition precedent 
to the obligation of the charterer to take and 
load the ship. CroochetoU v. Fletcher, 1 H. & N. 
893 ; 26 L. J., Ex. 153 ; 5 W. R, 3^8. 

FurcRase uf Slock.] — In bargains for the. 
purchaie ^ tfcae is of the essence of the 

■ 5—2 



contract. Dolon-t v. liotk/,r}iiliL 1 Sim. & S. 590 • 
2 L. J. (o.S.) Ch. 125 ; 21 E. E. 213. 
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Pi^oliase of Ximler.]— In a contract for the 

puichabe of tiinbGr time is of the essence of the 
contiact ; and if by difficulties improperly raised 
by the Tendor, the timber is prevented fiom 
beino^ felled and carried away at the time 
limited by the agieement, the court will not 
afterwards enfoice the performance of the con- 
tract. ArhongJit v. Stoirhl, 3 L. J. (o.S ) Oh. 40. 

Due Payment of Interest— Further Credit.]— 

The plaintiff agieed to supply the defendant 
with a quantity of bucks, upon the following 
terms Terms of payment, four months’ ac- 
count ; and at the end of four months a settle- 
ment shall be made, and eight months longer 
will be given on your paying interest on the 
amount at the rate of five per cent. : and if a 
further thiee months is required, it will be given 
on your jiaying the cunent rate of interest on the 
amount ’ . — Held, that the payment of interest 
was not a condition precedent to the defendant’s 
having the eight months’ and thiee months’ 
further credit. J)cM v. Ponsford, G C. B. (N.&.) 

Payment of Purchase Money— Sale.]— JDocree ■ 
(upon die answer admitting a contract, and a • 
letter offering to sell at a valuation) for a con- i 

veyauce on payment of the pill chase money into ( 

he byik by the plaintiff on a certain day, in i 
default of payment, the bill to be dismissed mth 
costs. No binding contiact until payment ; the t 
estate, therefore, did not pass by a pievious c 
devise, but descended to the heir. Gasliarih v. c 
Lowtluv, 12 Ves. 107 ; 8 R. R. 310. r 

Ott Sales of Goods.]— ;SVr Sale of Goods. t 

CHASER^^^^ Land.]— Vekdor and Pur. ^ 


c* Arbitration. 

mere Arbitration a Condition Precedent 1— 

A clause which stipulates that all matters in 
difference which should arise touching the agree- 
S be submitted to arbitfationt®Ind 

prohibits any action being brought in resnect of 

IS a collateral and independent agreement and 

fo rr'* r ^etaeoudition pmoedlut 

to such ^tion, except as regards such sums as 
under the agreement are not payable until the 

such 

awaid. Collins v. ZooTce.^ 48 L. J., P C 68 • 4 

Apg. Cas. 671; « L.T.’292; 28 ’w;e;189- 

^ngiish law, as administered both in courts 

> * ' Ousting Jurisdiction of Courta i 
' wntraot has proTlded that the certikoate 011-80 

f ... ‘ L..., ,, L ' J „ f I 


i)0 ; ]uii&diction because of the power to refer to 
aibitration. fidtai-pe v. Panlo lii/., L R 
8 Ch. 597 ; 29 L. T. 9. 

the When under an agreement, legislatively con- 
the firmed, the parties w^ere bound to settle by arbi- 
•'Cd tration all diffeiences thatmiglitan.se between 
0111 them as to the meaning and effect of the ac^reo- 
me| mont, or as to the mode of cariTiug it out • — 

I Held, that the jurisdiction of the com ts was, bv 
this agreement, excluded, and that all disputes 
arising under it must be settled by arbitiation. 
(aUdonian Ry. v. Greniorli and lf>/;n/,s,s Jhiu 
R>f , L. R. 2 H. L. ^c. 347. ' 

Tlie plaintiff bought of the defendant jute of a 
particular mark, to arrive from Calcutta, th(> ile- 
fendant guaranteeing the jute to be of the 
average quality of that mark as hitherto im- 
ported, and promising that if found to be inferior 
a tail- allowance should be made to the plaintiff 
The quality, as alleged by the plaintiff, was 
found to be inferior, and damages were claimcii 
accordingly. The defendant stated in dcfeiiee 
that the pm chase was subject to a term that in 
the event of any dispute arising out of the con- 
ract. It was to be referred to jute brokers tor 
iibitration, and that any reference to arbitiation 
fas to be demanded within fourteen days of 
mal landing of the jute. The defendant alleged 
hat this f%as a dispute arising out of the con- 
ract, and no reference was demanded within 
he stipulated time Held, that this was a good 
letence to the action. Pompe v. FucIih, 34 L. ’j\ 

All contracts purporting to oust the courts of 
heir jurisdiction altogether are void, but the 
-etermmation by arbitration of the amount of 
amaps to be recoveretl or money to be paid 
be made a condition precedent to 

if: f w E tlk ’ 

“"‘I’act contained a clause thal, 

1 case of difference between the contractor anti 

It® writing of the arehi- 

•ct m all matters connected with the works, or 
leir execution, or the value of extra work or 
iductions, or the meaning of the plans or speci- 
3a ions, should be final" and conclusive, .;r4r 
such award should he 
condition precedent to any proceeding ^ hat- 
er p law or m equity in respect of any^ matter 
thing which could or might be the subject of 
^ architecK^ 

IS not a condition precedent to an action bv 
hf ^ contractor for not coim 
fi?fi buildings, and for leaving them 
finished. Mmsjield v. Poolhi, Ir. R. 4 0. L. 

Rules of Mutual Insurance Society.] a 

^5 a mutual insurance society was subject 
mid havrSfi Tha/thedSs 

I M s:risr'.i"S.,52 

■tuber should be allowed to bring any action 
cases of loss of fte^dS’etom 3^1] 

i€E/l -^~Soras^^%rr 

O^Xuld^norr, that the 

their consent; and ( 3 ^ 



should be dissatisfied with the decision of the 
diiectors he should take certain specified steps 
to obtain a revision thereof, in the first instance 
by a board of directors or ultimately by a special 
general meeting, the decision of which last was 
to be final Held, that an action ooidd be 
• maintained on a policy for a total loss though no 
final decision by a special general meeting had 
been obtained in accordance with these rules 
MwarcU v. Ahemuron, Mufiuil Shin Insiii-nniv 

The rules of a marine insurance association 
provided that disputes should be referred to 
aibitration Held, that the assurer ‘ was not 
bound to submit a legal point to the decision 
of arbiti’ation befoie suin^' hi eonity. 

V. ('(imphell, 41 L. J., Ch. 47S ; 27 L. T. 

lessor and Lessee— Compensation for Excessive 
^ount of Game.]— A lessee covenanted with 
the lessor that he would keep such a numbei 
only of haies and labbits as would do no iniury 
to the crops, and that in case he kept such a 
number as should injure the ciops he would pay 
a fair and leasonalile compensation, the amount 
of such compensation, in case of difterence, to 
bo reteried to two arbitintois, or an umpue 
The lessor having brought an action for bieach 
of covenant, alleging that the lessee had not 
kept such a number only of hares and rabbits as 
would do no “ijuiy, but had kept such a numbei 
as did injury, and had neglected to pay any com- 
pensatioii :-Hold that upon the true contrac- 
tion of the le^e the covenant to refer the amount 
of compensation was a collatei-al and distinct 

r**'* arbitiation. Daici„m 
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■mj. T T tit lull. JJatC60fl 

I* L. J., Kx. 893; 

1 Lx. D. ...i7 : do L. T. 220 ; 24 W. II. 773 


Delay by Appraiser -Estoppel.]— A. agreeil to 
sell to B. his interest in a imblic-house, and his 
fuimturo at an appraisement, to be made bv two 
appni'sers, the same to be paid fur on B.’s taking 

of Maich next; and tlie sum of 30?. was paid bv 
B. as a lieposit ; and he agreed th.at if he should 

nr agreement, the sum 

so paid should bo foifeited. The buyer and seller 
appointed appiaisers. On the 2.-th of Maich the 
two appraisers met, and the seller’s appraiser was 
mformed tlmt the apjiraiser of the biivoi could 

stmrf '•''‘y ‘^«'»plete‘tlie valu- 
< ti n, but would finish the business the next dav • 

proposed delay! 

The appraiser of the buyer went to the selleA 
premises the following day to make the valua- 
tion, but the seller refused to allow him so to do 

Held’^'l! complete the contract :— 

Held, that it was incumbent on the seller, if he 
mtendal to insist that the contract shiaild be 
completed on the day mentioned in the agree- 
ment, to have notified such intention to the 

fcwSASl, trAvS feh‘.tp.£7 

Award of One of Two Arbitrators.]— Where 
r* 1 provided that all ■ 

by the stewards, and ■ 
t'wo stewards had been mimed, one of whom on i 


bo a dispute arising as to which hoise was entitled to 
‘^*'^bes of a race, gave his opinion, m writing, 
ce that the plaintiff was entitled to them : — Held 
al that he could not recover the stakes on the awaici 
as of that stewaril alone, although it appeared that 
be the other steward had stated that he would 

10 acquiesce in whatever Ins colleague did. To make 

id the sole award of the latter available, it must he 
is. clearly shown that both the disputing parties, 
cc and the stakeholder also, submitted to his sole 
ig authority. Marryatf v. Brodencli, 2 M. & W 
3(.0 ; M. & H. 90 ; fi L. J , Ex. 113 ; I Jur. 242. 

»n A declaiation for the price of goods bought, 
uo subject to the valuation of A. and B., stated that 
It A. refused to value, but did not state that the 
»n detendant prevented him from valuing. It then 
V valuation was made by B. alone : 

I . Held, that the defendant was not liable for the 
price of the goods at the valuation of B. alone. 

V. 2 M. ck W. 786 ; M. & H. 

'6 23o ; G L. 0., Ex 255 ; 1 Jur. 847. 
h 

a Award by Arbitrator’s Deputy.! — In an action 
y on an agreement for the sale of goods at a valua- 
a tion to be made by A., the issue was, whether a 
y palliation was made by A. The goods weie in 
d fact valued by B., A.’s clerk :~Held, that the 
0 detendant was not hound by it, unless it was 
1 * ngieed between the parties 

n that B. s valuation should be taken as A.’s ; and 
»t that the fact of the defendant’s seeing B. valuing, 
ts and making no objection until B. told him the 
a amount, was not evidence of such agreement. 

2 M. & W. 385 ; M. &'H. 75 : (i 
L. J., Ex. 144 ; 1 Jur. 358. 

K J® agreement to settie 

disputes between two parties as to the amount to 
be paid by one of them m respect of the value of 

’ S V the other 
of them, by a leferenco to two valuers one to be 
appointed by each party, .loes not import any 
undertaking by the former that the vainer whiS 
1 7“r the valuation nS 

; «"rtt25ZtErn4.“‘“^- 

’ 1 -,;!’'® party IS only bound to appoint a valuer on 

! tht '5 appointed does not act 

the other party i.s remitted to his original cause 
of action, and may revoke h s submission, or he 

Zl^edm andertaken to act 

ana railea in his duty, have a ri^ht of aofinT> 

a^mst him but has io right of fetion aSns? 
the party who aiipomtod him. ° 

Evidence as to Fact of Valuation.]— It was 
agieed between A. and B., that B. shoild buVS 
““terials, and tools, at a vaJua- 
J ^® hy A. and a person to be an- 
pointy by B., and that B. should pay for the-' 
same by a biU for 100?. at two months from th^ 
valuation and by another biU for the balance of 
the valuation at three months after date. TJnder 

lull possession, and A. 

ft represented B.), mot and pro- 

ceeded to value, having a list of the articles to be 
valued, as to aU of which, except certain timber 

the Tr® agreed upon ; but, as to 

the timbei, the price per foot and the superficial 
m^surement only were ageeed upon, the “ 
latmg the cubical contents and the carrying out 
the amount being left to be flUed in by B.’s 
foreman. A. and C. never met again, and did 
not a™e upon the sum total, but B. (after action 
brought for It) paid the li»U?. sufficient ’ 










d. Waiver. 

Contract to Erect Buildings - Owner taking 
)sse8sion.]— Where a building is to be eredS 
repairs done upbn, or alterations made to a 
luaing on a naan’s own lan4, under a special 
nt-ract containing a oondilion precedent, which 
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evidence to wairant the jury in finding that a 
Yaluation had been made by A. and C. Goidon 
Y. \nHelwtti>e, 18 C. B. 747 ; 27) L. J., C. P. 300. 

failure of Arbitration.] — The defendant, as 
incoming tenant, agreed in writing with the 
plaintiff, as outgoing tenant, to pui chase straY 
upon the farm at a valuation to be made by two 
persons, or their umpire Yalueis wei e appointed | 
by the paities, who did not agree upon the vmlua - 1 
tion or appoint an umpiie, and in the meanwhile 
the defendant consumed the straw : — Held, that ' 
the plaintiff w’as entitled to recovei forthestiaw j 
as upon a quantum meiuit, the arbitiation agieed | 
to by the parties having become impracticable. 

V. 18 C. B. 705 : 25 L. J., C. P. 

287. ' 


Appointment and Notice thereof.]— Agieemcnt 
for the sale of crops, the price to bo paid on the 
•5th June, the valuation to be made by two 
persons, one named by each party, and, if they 
disagreed, by a thiid peison. to'^be named by 
them before enteiing upon the valuation ; the 
valuation to be made by the 8rd .Tune, and each 
party to appoint a referee by the 31st May ; and 
in case either party neglected or refused to nomi- 
nate a referee within the time appointed, the ^ 
I'oferee of the other paity alone to make a final 
decision Held, that the nomination of a referee 
included notice of it to the other party ; and 
therefore, that a nomination on the 31&t May. 
and notice of it to the other party on the 1st June, 
did not satisfy the agreement. Tnrx. Harris 
11 Q. B. 7 ; 17 L. J., Q. B. 1 ; 11 Jur. 947. 


named by the plaintiff and the defendant. It 
j appeared that L. w'as agreed upon by tile plain- 
tiff and the defendant to value the diugs, stock 
I in trade, utensils, an<l shop-fixtuiea, and’ that 
J after the valuation was complete, except as to 
the drugs, the sum of 70Z. was agreed on by the 
I parties as the value of the <lrngs, and 50/. as the 
I value of a hoise and gig belonging to the plain- 
I tiff, which sum, with the rest of the valuation 
I amounted to 190/. Held, that the jury was 
lightly directed, that if the horse and gig" were 
'part of the stock in trade, or w^ere tieated as 
such by the parties, the plaintiff was entitled to 
a verdict. 2tawI!/i.so/i v. t'/arkr, 15 L. J Ex 
171— Ex. Ch. 

What included in Agricultural Valuation.] 

B. sold a farm to R., and by agreement betwt»en 
them, E. was to estimate and certify the sum to 
be paid to B. for the labour of ploughing and 
sowing paits of the farm. E. certified that a 
sum wms to be allowed for three ploughings of 
the same land, and a furtliei sum for woiking 
and burning stroyle Held, that all expenstS 
incidental to the preparation of the lan<l for 
sowing w’ore included m the teims of the agree- 
ment. Branseomhc v. liowehffe, 0 C. B 52s • 
18L. J,C, P. 38. . i. o-s, 


Neglect to Appoint. ]— Declaration on a wTitten 
agreement, by the plaintiff, to let land to the 
‘defendant, with the right of sporting, the defen- 
dant to make satisfaction to the plaintiff’s tenants 
for damage done by game on their farms ; the 
amount to he ascertained by a valuer, to be 
Chosen by each party, and an umpire ; that the 
defendant entei ed, and preserved the game, which 
did damage to the tenants ; that he was requested 
by the plaintiff to appoint a valuer. Breach 
that, although, within a reasonable time, a valuer 
was apoointed by the plaintiff, and notice given 
to the defendant, and the plaintiff requested him 
to give the name of a refeiee on his part, and fix 
a time for meeting, to ascertain the damage, in 
default of which the plaintiff s valuer would alone 
ascertain the damage done; yet the defendant 
did not give notice to the plaintiff of any valuer 
eh^en by him, nor has he ever made satisfaction • 
^Held that after verdict it n ust he taken that 
the declax’ation alleged a refusal by the defendant 

B. 77o ; 16 L. J., Q. B. 393 ; 11 Jm*. 942, 

~ ^ declaration stated, 
covenanted to pay the plain- 
W 4002. m moieties on the nth November and 
tliat the drags, stock in trade 
' fixtures in certain premises,’ 

mpuld be valued by a person to be named bvthr 
plaintiff and the defendant, and a moiety paid 
immediately upon such valuation, and thJLi 
tT expiration of a year. That the drugs 
L.ynamed by the plaintiff 
the defendant, im. Br4ch fhif 

Ae ma **« residue of 

tie expiration of the year. Plea' 
that the drags, &e., were not valued^- a persra 


Accord without Valuation.]— A., being pos- 
sessed^ of plant and other materials for the con- 
struction of a canal and other engineering w’-orks 
in Holland, agreed bypaiol to sell the same to 
B., and two ] ersons w-eresent to the spot to value 
i them. An inventory was accouhngly made, and 
I on the 31st of March, A. and B.‘ signed the 
following memorandum at the foot thereof* 
i “ Agreed betw’een B and myself, 4, .509/. 12.s*.” On 
[ the 8th of May, a written contract for the sale of 
the plant and mateiials was executed by A. and 
B., by which it was agreed that A. should sell 
and B. should purchase all such parts of the 
rJant, materials, and things then on or about 
the wmrks of the canal which belonged to A,, 
and that the price to be paid for the same should 
be the fair amount of the value thereof, sucli 
aniount to be settled, in case the parties should 
differ as to the same, by arbitration, “ in manner 
therein provided.” And that B. should pay to 
A. the amount of such price or value within two 
calendar months after such price or value should 
bave been fixed and determined. B. w^as let 
into possession immediately after the 31 st of 
March, and remained in possession. No arbitra- 
tion was ever demanded, and no dissatisfaction 
exg'esscd by B. at the price fixed by the valuers : 
—Held, that the event upon w*hich the arbitra- 
tion clause of the contract of the 8th of May 
was to take effect, viz. the parties to differ as to 
having arisen, A. was entitled, 
at the expiration of two months from that date 
to recover the value agreed on by the memo- 
randum of the 31st March, on a count for goods 
sold and deluered. Ca n nan y, Fowler 14 G B 

101 * ^ 2 W’ R* 
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is unperformed by the contractor, the mere fact 
of the «wner taking possession does not raise any 
inference of waiver of the condition precedent or 
of the entering into a new contract, and there- 
fore an action wall not lie either upon the special 
contract, or upon an implied contract to pay for 
the work done according to its value. Mnufo v. 
B'litt, 8 EL k Bl. 738 ; 4 Jur. (N.s.) 1231. And 
see Macltay v. D/c7^, 6 App. Cab. 251— H L tBc 5 
post, col. 147. ‘ 

Contract to Purchase Mail-coach Business- 
Consent of Postmaster.] —A party agreed in 
writing to purchase the mail-coach concern be- 
tween Derby and Leicester, provided the post- 
master consented. The party afterwards took 
I ossession of it with the risk of obtaining that 
consent Held, that tlie proviso had been 
waived. ManaficU v. Ch^hin, 2 L. J. ros5 
K B. 85. ^ 

Contract of Exchange— Repudiation of Agree- 
ment to Pinance.] — Whei e a company contiacted 
with a bank that the bank shouhl, within certain 
limits of time, pay to the company sterling 
money or an equivalent in exchange for the 
company’s silver at a specified rate, and that the 
company should finance goods with the bank 
Held, that compliance with their a^ieemeiit to 
finance wms a condition ])iecedent of the com- 
pany's right to demand tultihnent of the ex- 
chiiige contiacts, but that as both ])ar ties were 
under an obligation to settle reasonable terms of 
financing, and as the conduct of the bank 
amounted to a complete repudiation of the con- 
tracts, the company were absolved from making 
further offers to settle terms of finance in order 
to preserve their claim for damages for breach of 
the contracts of exchange. Banli of China. 
Jajian, and the f^traits Y.\imeriean Tradinn Col 
if>3 L. J., P. C. 92 ; [1894] A. C. 206 ; 0 R. 494 
70 L. T. 849— P. C. 

Couditioual Acceptance by Government Board 
—Waiver by Committee.]— The captain of an 
Indiaman, on arriving at Madias, reiiorted ins 
girrival to the government boaul there, and was 
directed by them to place himself under the 
orders of the commercial committee at that 
place. After w^hich he made an offer to the 
government board, through the commercial com- 
mittee, to purchase some cotton belonging to the 
India Company at a certain price. The govern- 
ment board accepted the offer conditionally, and 
wrote a letter to that effect to the commercial 
committee. The plaintiff, on being shown the 
letter, objected to the condition, in consequence 
of which the commercial committee took upon 
themselves to dispense with it Held, that the 
India Company could not enforce the condition 
against the plaintiff. Smith v. Bad India Co. 
10 Sim. 76 ; 17 L. J., Ch. 178 ; 12 Jur. 367. 
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4. Impossible Contracts. 
a. Q-enerally. 

necessity of Performance.]— Where there is a 
positive contract to do a thing, not in itself un- 
lawful, the contractor must perform it or pay 
dia*mages for not doing it, although in conse- 
qtuence of unforeseen accidents, the performance 
J w JaS& cqntraofc has become unexpectedly -bnr- 
ff ^ iippofsible j buL this rule is 
' ippjR ’^plic&bte "whm nohtract li positive 




and absolute, and not subject to any condition, 
either expi ess or implied. Ta y I >r y. Caldwell 

'■ ll^W^lt7^2^6^ ’ ; 8 L. T. 356 ; 

Where, from the nature of the contract, it 
appeal's that the parties must from the beginning 
. have known that it could not have been fulfilled 
. unless, when the time for the fulfilment of the 
, contract arrived, some particular specified thing 
continued to exist, so that, when entering into 
the contract, they must have contemplated such 
continuing existence as the foundation of what 
was to be done ; there, in the absence of any 
express oi implied warranty that the thing shall 
exist, the contract is not to be construed as a 
positive contract, but as subject to an implied 
condition that the parties shall be excused in 
c^e, befoie breach, performance becomes impos- 
sible from the perishing of the thing, without 
default of the contractor. A. agreed with B. to 
give him the use of a music hall on certain speci- 
fied days, for the purpose of holding concerts, 
with no express stipulation for the event of the 
destruction of the music hall by fire : — Held 
that both parties were excused from perform- 
• ance of the contract. Ib. 

\\ here the la wq casts a duty on a man which, 
without fault on his part, he is unable to per- 
form, the law will excuse him tor non-perform- 
ance. tUrh v. 6rla.y/oiv A<i,snmnce Co., 1 Macq. 
H. L. 068. ^ 

‘ I ^ man by his own contract binds 

: himself to do a thing, he is bound to do it, if he 
can, notwithstanding any accident, because he 
ought to ha^ e guarded by his contract against it. 

i On the question of executing an agreement, 
hardship cannot be regarded, unless it amounts to 
a degiee of inconvenience and absurdity so great 
as to afford judicial proof that such could not be 
the meaning of the parties. Prebble v. Boghurst 
1 Swanst. 329. ^ ’ 

_ Corn becoming Heated,] — A contract for 
the sale of a cargo of corn, by a factor, on a del 
credeie commission, described the com as of 
average quality when shinped, and was made 
for a certain price free on board and including 
freight and insurance to a safe port in the United 
Kingdom.” &c. In fact the corn had, a short 
time before the date of the contract, been sold 
at Tunis in consequence of getting so heated in 
the early part of the voyage as to render its 
being brought to England impossible. The con- 
tract in England was entered into in ignorance 
of this fact. When the English purchaser dis- 
covered it, he repudiated the contract, and ic 
was held that the contract contemplated that 
there was an existing something to be sold and 
bought, and capable of transfer, which was not 
the case at the time of the sale, and that the 
factor was not liable. Ciminrier v. Jffastie, 5 

1241^* ^ ^ 

Contract to Erect - Engines— Premiffes 

Burnt.] — The plaintiffs couctracted to erect 
machinery on the defendant’s premises at spe- 
cific prices for particular portions, and to ]fce^ it 
in repair for two years, the price t6 be paid fipdn 
the completion of the whole. After som6 por- 
tions of the work had been finished, and otkelE^ 
were in the course of ootopletlpni the prethit^es 
^ we? 
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excused from the further performance of the 
contract ; hut that the plaintiffs were not en- 
titled to sue in respect of those portions of the 
work which had been completed, whether the 
materials used had become the property of the 
defendant or not. Applchj v. ileyers^ 36 L. J., 
0. P, 331 ; L. E. 2 C. P. 651 ; 16 L. T. 669— 
Ex. Ch. Reversing, 14 W. E. 835. 

Performance Prevented by Strikes.] — The 
plaintiffs on the 13th September, 1873, contracted 
in writing with the defendant to sell 4,000 
parcels of Kibbles coal at 15,?. 6^7. per parcel of 
2,240 lbs., loaded into the defendant’s trucks at 
the average rate of two trucks per day, a truck 
consisting of eight tons ; in the event of a 
colliers’ strike or accident the vendors not bind- 
ing themselves to keep up the daily supply. 
Coal was delivered under this contract up to 
the 28th March, 1874, but on that day, in con- 
sequence of the plaintiffs’ men refusing to accept 
a lower rate of wages proposed by the plaintiff's, 
in pursuance of a combination entered into by 
the plaintiffs with other masters in the district, 
the pits were closed by the plaintiffs, and re- 
mained closed until the 28th July, other pits 
in the neighbourhood being also closed by their 
owners for a like reason. During that time no 
coal was in consequence delivered ; but at the 
end of the strike the plaintiffs called upon the 
defendant to take the amount of coal which still 
remained undelivered under the contract. In an 
action for not accepting this coal Held, that 
the strike was equally a strike within the mean- 
ing of the contract, though brought about by the 
plaintiffs lowering the wages of their men ; that 
the effect of the strike was merely to postpone ’ 
the daily deliveries, and that the defendant was 
bound to accept the coal remaining undelivered 
King V. Parlier, 34 L. T. 887. 

Held, also, that under the circumstances the 
delay was not of such a natuie as to entitle the 
defendant to consider the contract at an end in 
a commercial sense, and so repudiate the uer- 
formance of it Ih. ^ 
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I In an action for breach of the charterparty : 

I Hold, that there was no excuse for non-perform- 
ance, nor a dissolution of the contrict by any of 
the excepted clauses. 8AiUhz} v. Derrn, 4 El. ^ 
Bl. 873 ; 24 L, J., Q. B. 193 ; 1 Jur. (n.s.) 795 • 
3 W. R. 374. y O 

If performance of a contract becomes, from 
unforeseen circumstances, perilous to the party 
entitled to demand i)erformance, the party upon 
whom lies the burden of }>erformance may lie 
justiffed in pausing for a reasonable time, in 
order to consider the danger, and, if possible 
communicate with the other party. Pair v! 
Cetorlch, 2 F. ic F. 104 ; 9 C. B. rjsr.s.l 430 * 30 
L. J., C. P. 102 ; 3 L. T. 438 ; 9 W. E. 279. ' ' 


Gooas.]-A. contracted 
to sell B. 100 hogsheads of Gingelly oil. ‘-ex- 

‘Kesolute,’ fiom 
Madras, The ship arrived with 100 hogsheads 
of the oil on pard, but it turned out that thirty- 
tour hogsheads only were consigned to or under 


State Interference— Hiring,]— A doolanai ion 
alleged that, by agreement between the plaintiff 
and the defendant, in consideration of 7,800/. 
the plaintiff’ sold and tiansf erred all title and 
interest m and to the services and labour of 153 
appi enticed labourers, formerly slaves, belonging 
to him for the term of their apprenticeship, to 
the defendant, with a w^arranty of the quiet 
possession of their services according to law • 
and the defendant ])romised to pay the plaintiff 
the money in six instalment's of 1,300/., at 
annual periods, and in case of failure in the 
pyment of any instalment, the plaintiff should 
be entitled to reclaim the services of such 
labourers during the remaining term of appren- 
ticeship, and the services should revert to the 
plaintiff, the defendant remaining liable for 
such sums as should be then due for the value 
or hire of the labour, during such period as the 
I clcfeudaiit should have receive I the services, at 
the rate of 1,300/. per annum. Plea, that the 
'agreement was made at Berbice, in British 
Guiana, between British subjects, and ^vas made 
for the purpose of transferring, and purported to 
tiansfer, the services of the 153 labourers, during 
their term of apprenticeship, according to the 
statute, ihat the defendant had the services till 
the 1st of August. 1838 ; that in July, 1838, the 

according to 

the statute and the usages of the colony, made an 
ordinance^ that all peisons who, on tlie 1st of 
August, 1838, were apprenticed labourers should 
I'iTi ^ejlischarged from such appreu- 

the agree- 

ment, the labourers were discharged, and the 
parties to the agreement were Tuohibited bv 
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reasonable possibility of bis ever being able to 
rejoin the ship during the voyage, the contract 
must be considered as dissolved by the au[)reme 
authority of the state, which was binding on both 
parties. 3IelmUe v. Be Wolf^ 4 EL & El. 844 ; 3 
0. L. II. 960 ; 24 L. J., Q. B. 200 ; 1 Jur. (N.S.) 
758 ; 3 W. E. 401, 

Charterparty.] — In an action by a shipper on a 
contract of affreightment, the declaration stated 
that he shipped on board the defendant’s ship, 
then in the Bay of Uibraltar, and bound for 
London, calling at Cadiz, goods, to be safely 
conveyed to London, and there delivered in good 
order, the act of God, the Queen’s enemies, fire, 
all and every other dangers and accidents of the 
seas, rivers, and navigation, of whatever nature 
or kind soever, save risk of boats, exc.‘pted, the 
shipper paying freight. Promise by the defen- 
dant so to convey and deliver the cargo, sxving 
the above exceptions. Breach, that he" failed to 
do so. Plea, that the ship, in the couise of her 
voyage, calletl at Cadiz, and was within the 
jurisdiction of the officers of the customs there, 
and of a certain court of Spain ; that while the 
ship was there the goods were, according to 
the law of Spain, lawfully taken out of the ship 
by the officers, against the will and without the 
default of the defendant, on a charge of suspi- 
cion of being contraband according to the law of 
Spain, and were confiscated, by a deciee of the 
court, upon this charge Held, that the plea 
alleged no excuse within the express exceptions 
in the contract ; that the decree of confiscation 
was in itself no answer, and that it did not 
appear by the plea to have been incurred 
through any fault of tlie shipper. Spence v. 
CJwdwkh. 10 Q. B. 617 ; 16 L. J., Q. B.^313 : 11 
Jur. 872. 

By a charterparty the owners agreed that a 
vessel, being tight, staunch, and strong, and well 
conditionetl tor the voyage, * should' sail fiom 
Callao, and load a cargo of guano at the Chincha 
Islands, calling on her way at Pisco, to obtain the 
necessary pass to load, to be given to the captain 
by the charteieiV agents free of expense, within 
twenty-fgur hours of his application. To an 
action against the charterers for loading an 
insufficient quantity of guano, they pleaded, 
that by the laws of the republic of Peru, every I 
vessel proceeding from Callao to the Chincha 
Islands for guano was obliged to procure from 
the government a written pass or peimit, and 
that, on inspection of the vessel, the government 
refused to give a pass t)r permit, but on the 
owners repairing the vessel a permit was granted 
to load a limited quantity of guano, which was 
accordingly loadetl, and that if a greater quantity 
had been loaded, the vessel and cargo would 
have been liable to seizure : — Held, that the plea 
was no answer, for the charterers undertook to 
procure the pass, and were not prevented from 
so doing by any act of the owners, there being 
no allegation that, in point of fact, the vessel 
was in an improper con lition to load a greater 
quantity. Klrli v. Gihhs, 1 H. & N. 810 ; 26 
L. J., Ex. 209. 

Kecessity of Repairing Ship.] — A declaration 
on a charterparty stated that it was agreed 
between the shipowner and a charterer, that the 
ship should proceed to B., and there take on 
board from the agents of the freighter a full and i 
coMlete cargo of coals, and therewith proceed | 
to and deliver the same at a wharf to the I 
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order of the freighter (the act of God, the 
Queen’s enemies, fire, and all and every other 
dangers and accidents of the seas, riyers and 
navigation, of whatever nature or kind, during 
the voyage,_ always excepted), that the charter 
should he in force for six successive voyages,, 
and that they should be made not later than the 
last day of February, 1853. Breaches, that the 
ship did not make six successive voyages, and 
that the shipowner would not permit the ship to» 
make more than three voyages. A plea, that 
during the three voyages the ship sustained 
great damage by dangers and accidents of the 
seas and navigation, which damage was neces- 
sary to be repaired before she could commence 
her fourth voyage ; that the shipowner forthwith,, 
on the completion of the three voyages, pro- 
ceeded to repair, and did repair, the damage; 
but it could not be repaired, nor could the ship 
be made fit to commence the fourth voyage until 
after the last day of February, 1853, had elapsed, 
— IS bad, inasmuch as the inability to perform the 
voyages within the time specified did not dis- 
charge the contract, nor afford any excuse for not 
commencing the fourth voyage. Pope v. Ba- 
'uidfje. 10 Ex. 33. 

Performance prevented by Illness.] — The 

plaintiff cuntracted with a wife as her husband’s 
agent that she should play the piano at a con- 
cert to be given by the plaintiff on a specified 
day. She was on that day unable to perform 
through illness. The contract contained no ex- 
press term as to what was to be done in case of 
her^ being too ill to perform. In an action 
against the husband for breach of this contract : 
—Held, that his wife’s illness and consequent 
incapacity excused him, inasmuch as the contract 
was in its nature not absolute, but conditional 
upon her being well enough to perform. Rohlti’ 
wn V. Bavtaon, 40 L. J., Ex. 172; L. E. 6 Ex. 
269 ; 24 L. T. 755 ; 19 W. E. 1036. 

Covenant to Insure Life.] — A., on his 

marriage in August, 1873, covenanted with the 
trusteer>of his marriage settlement that he would,, 
on or before the 2nd of July, 1875, insure his life 
for the sum of 10,000/., which when received was 
to be held by them on trusts for the benefit of 
his wife and children. At the time of his mar- 
riage and until shortly before July, 1875, A. was 
and continued to be in good health, but after 
that he fell ill and consequently was unable to 
effect an insurance. He remained in iE-health 
thenceforward until his death. In an action for 
the administration of his estate Held, that the 
contingency of A.’s health failing was in the 
contemplation of the parties, and, consequently,, 
that the covenant was absolute. Arthirk Estate^ 
In re, Arthur v. Wmne, 49 L. J., Ch. 566 ; 14 
Ch, D. 603 ; 43 L. T. 46 ; 28 W. E. 972. 

Lunacy — Surety’s Liability.] —In an 

action against the sureties of a barony cess- 
collectioii, on a bond for the due performance of 
the duties of the office, the defendants pleaded 
that immediately after the delivery to the col- 
lector of the warrant in respect of which the 
alleged liability on the bond arose, and before he 
could collect any of the moneys sued for in the 
action, he became, and continued, a lunatic, and 
wholly incapacitated from acting under the 
warrant, and was not able to collect, and did nof, 
in fact, collect any of the moneys eued fot*, and 
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that the defendants were thereby discharged 
from liability on the bond:— Held, that the 
defence was good. Grove y. JohnstoiK 24 L. R. 
Iv, 352— C. A. 

And see aUo Shipping (^Charferpnvty'). 
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h. Impossibility of Performance by Act of 
Party. 


the claim for penalties, on the ground of waiver 
T/iovnhill v. JVeats, 8 C. B. (n.s.) 831 : 2 L t’ 

Semble, per Byles, J., that the replication 
attordcrl a good equitable answer, on the ground 
that the performance of the original agreement 
had become impossible by the" act of the de- 
fendant. Ib. 


Sale upon Condition — Seller prevented from 
fulfilling by Buyer.] —If in the case of a con- 
tract of sale and delivery, which makes accept- 
ance of the thing sold, and payment ot the price 
conditional on a certain thing being done by the 
seller, the buyer prevents the possibility of the 
seller fulfilling the condition, the contiact is to 
be taken as satisfied. Maekau v. JDJeK 6 Add. 
€as. 251 ; 29 W. R. 641— H. L. (Sc.) 

The defendant in October, 1879, sold to the 
plaintiff, and the plaintiff bought of the defen- 
dant, 2,000 tons of pig iron at 42 a‘. a ton, to be 
delivered to the plaintiff free on board at the 
maker’s whai f at Middlesborough, “ in November, 
1879, or equally over November, December and 
denary next at M. per ton extra.” The plain- 
tom failed to take delivery of any of the non in 
November, but claimed to have delivery of one- 
, third of the iron in December and one-third m 
January. The defendant refused to deliver these 
two-thirds, and gave notice that he considered 
that the contract was cancelled by the plaintiff’s 
breach to take any iron in November : — Held 
by Bramwell and Baggallay, L. J J. m c. A ’ 
following Eoave v. Bemne (5 H. & N. 19), Brett! 
D.J., diss., that the plaintiff’s failure to take the 
one-third in November justified the defendant 
m refusing to deliver the other tw^o-thirds after- 
wards. mock V. IMler, 50 L. J., Q. B. 529 • 

7 Q. B. D, 92 ; 45 L. T. 202 ; 29 W. R, 830— C. A. 

And see Sale op Goods. 


Substituting Agreement —Waiver.]— To an 

defendant 

pieaclea that the work was done under an ao’ree- 
ment in writing whei-eby the plaintiff agreed to 
Duud tor him six houses, and completely finish 
And give up the premises to him on or before a 
specified day, under a penalty of 11. for each 
hOiise for each and every week the works should 
remain incomplete and possession withheld from 
the defendant after that date, the amount of the 
pnalty to be paid out of the moneys which might 
t^ome due to the plaintiff under the agreement 
the houses remained incomplete, and pos 
session was withheld from the defendant Z- 
twdve weeks aftei and beyond the day stipu- 
wherefore the defendant claimed to dedhet 
money. The plaintiff replied 
i'*'® penalties had been in- 
ohif 1 ^ mutually agreed that the plaintiff 
should perforin other work in and upon the 
bousM addition to the work in the fiist agree- 
ment, such additional work to be done within a 
tenable time j that the work under the second 
^eement was so mixed up with the work in the 
I S PMt and parcel thereof 

' 'fn if b«fme impossible to complete the woA 

SMOnd agr^ment was also completed, as the de 
todMt, at the time of making that agreement 


Breach by One Barty of Agreement preventing 
Performance.]— A. was retained by a resolution 
or the directors of a company, as broker, to 
dispose of the shares theiein, upon the terms 
that he was to receive 100/. down, and 400/. 
more when all the shares were allotted. By the 
act of the directors, without any <Iefault on A.’s 
pait, the company was wound up before the 
w hole of the shares had been disposed of •— 
Held that A. was entitled to recover, as damages 
lor the breach of the contract, such a sum as 
a jury should think reasonable. InehlmU v 
Aenffhevnj Coffee Plantation Co., 17 

1129 ; 11 L. T. 345 ; 13 W. R. 95. 

The plaintiff sold his interest in a patent to the 
defendant, and it was agreed that the defendant 
plaintiff for such interest 
2,600/., m such manner as shall be ultimately 
agreed upon”:-Held, that after a reasonable 
time had elapsed, and after the defendant ha<l 
1 erased to enter into any agreement as to the 
manner of payment, and had refused to pay, the 
plaintiff might sue him for the amount ; and 
that It was no answer to allege that no agree- 
ment had been made as to the manner of pay- 
ment, for the defendant, by refusing to enter 
into any agreement, had rendered the perform- 
ance impossible. Hall v. Conder, 2 0 B Tn s ^ 

A declaration stated that the defendant, as 
executor of J., wms accustomed and liable to pay 
over to A., under her will, rents and moneys 
received by him under the will to the use of A 
and that m consideration that the plaintiff 
would advance moneys to A,, the defendant 
promised to repay her any such sums as she 
might so advance, from and out of the first 
moneys which he (the defendant) should re- 
ceive on account of A., to wit, out of the first 
moneys to be by him thereafter received on 
account of the rents and moneys, as and when 
he should receive the same. Averment, that 
the plaintiff afterwards advanced to A. moneys 
amounting to^ 58/. 8.^., and A. thereupon miye 
her an authority to receive the amount from the 
defendant ; that the defemlant afterwards re- 
ceived -0/. on account of the rents and monevs, 
and paid the same to the plaintiff, but after- 
wards, and before he received any more, pur- 
chased A. s interest in the rents and moneys 
assignment thereof, and thereby 
disabled himself from performing his contract 
with the plaintiff, and had ever since received 
the rents and moneys in his own right. A plea 

thf w P^^^’chase of A.’s interest’ 

the defendant had no notice or knowledge that 
the plaintiff had advanced A. moreTaVtte 
2W. so_ paid by him to the plaintiff, or that A. 

Plaiatiff an authority to receive 
any further sum, is a suffioient answer to the 
defendant’s promise did not 
given, and A., by 
t deprived himself of- 

the power to give such authority. jBtfrZor t. 
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Carpenter, 2 G. B. (n.s.) 56 ; 26 L. J., C. P. 136 ; 
3 Jur. (N.S ) 494 ; 5 W. R. 486. 

Wheie one of two contracting parties so con- 
ducts himself as to hinder the peiformance of 
the contract by the other, or to subject the 
latter to an action at the suit of some third 


pany to whom the contract was assigned was a 
sufficient peiformance by the plaintiffs of their 
agreement to repair. Britlah Waggon Co. v. 
Lea, 49 L. J., Q. B. 321 ; 5 Q. B. D. 149 ; 42 L.T. 
437 ; 28 W. K. 319 ; 44 J. P. 440. 


person, if he duly pei forms the contract, no 
action will lie for the non-peifoimance. LJuro- \ 
peun and Amt rail an Loyal Mali Co, v. Loyal 
Mail Steam Paoliet Co., 30 L. J., C. P. 247 ; 8 : 
Jur. (N.s.) 136. 

The plaintiff, tenant from year to year of 
premises, sold the gootlwill of a business" earned 
on there to the defendants under an agiccment, 
which was to be void unless free and undistuibed 
possession should be guaranteed to them. Sub- 
sequently they promised to pay the plaintiff 
lOOi. if he piocnred them to be accepted as 
tenants by the landlord. While the plaintiff 
was negotiating with the landloid, defendants 
transferred their contract of sale of the goodwill 
to W., who entered into po'-ses^ion and was 
accepted by the landlord. Upon action to le- 
cover the lOOZ. : — Held, that the defendants 
having, by the voluntaiy act of their sale to W , 
disabled themselves from receiving the benefit 
for which they had agieed to pay, were liable to 
pay the lOOZ. to the plaintiff, unless they could 
prove that he could not have succeeded in 
getting them accepted as tenants, if they had 
entered into possession as contemplated in the 
agreement. Bradley v. Benjamin, 46 L. J., Q. B. 
590. 

^Dispensing with Request for Perform- 
ance.] — A party who, by his own act, incapaci- 
tates himself from pei forming his contract, 
makes himself thereby at once liable foi a 
breach of it, and dispenses with the necessity 
of any request that he will pei form it by the 
party with horn the contract is made. Love- 
loch v. Franhlyn, 8 Q. B. 371 ; 15 L, J., Q. B. 
146 ; 10 Jur. 246. S. P., Short v. Stone, 3 D. (Jc 
L. 580 ; 15 L. J., Q. B. 143 ; 10 Jur. 245 : Canien 
V. Smith, 3 D. iic L. 462 ; 15 M. W. 189 ; 15 
L. J., Ex. 106. 

Assignment of Contract— Performance by As- 
signee.] — The plaintiffs, a waggon company, by 
agreement in writing let the defendante a 
number of railway waggons for a term of years 
at an annual rent, the agreement pioviding that 
the plaintiffs, their executors oi administrators, 
should during the term keep the waggons in 
repair. Pending the agreement an older was 
made for the winding-up of the plaintiff com- 
pany under the supervision of the court, m 
pursuance of a resolution previously passed by 
the company, and hquiilators wmre appointed, 
who joined the company in assigning the benefit 
of the contract to another company, upon the 
terms that such company should pei form the 
stipulations by the assignors contained in the 
original contract. The assignees took over the 
repairing stations of the plaintiffs and the staff 
of workmen employed by them, and were always 
ready and willing to execute all necessary rc- 
paiis to the waggons : — Held, that the defendants 
had no defence to an action for rent, upon the 
ground that the plaintiffs had incapacitated 
themselves from perfoiming their contiact ; for, 

* first, the voluntary liquidation of the company 
wte immaterial, the liquidators having power 
^ the Companies Act, 1862, ss. 95, 131, to 

/ > the lettihg of the waggons f and, 

i w the w^bns %t the odm- 


Rescinding.] — See Sheffield, Go. v. 

Unwin, 2 Q.B.D. 214, infra, sub-tii. DiSGHARdK 
QLe.seismon'). 

5. Illegal Contracts. 
a. General Rules. 

The principles relating to public policy dis- 
cussed. Weiitmeath (^MargmA) v. Weatmeath i 

(^MarelifonehC), 1 Dow (N.S.) 519. 

Contracts are illegal from their tendency to 
promote unlawful acts, without regard to any 
circumstances which go to affect the probability 
of the unlawful act being done. Fkerton v. I 

Brownlow (AhrZ), 4 H. L, Gas. 1 ; 23 L. J., Gh. * ^ 

348 ; 18 Jur. 71. 

Whatever is prohibited by law to be done 
directly, cannot legally be effected by an indirect 
and circuitous contrivance. Booth v. Banh of 
Bnglmid, 7 Cl. & F. 509 ; West, 298 ; 6 Bing. 

(N.c.) 415. 

Whether Forbidden by Statute or not.] — Con- 
tracts not prohibited by positive laws nor ad- 
judged illegal by precedent may nevertheless 
be void as against principle. Jones v. Randall, 

Cowp. 39. 

Where a contract wdiich a party seeks to en- \ 

I force, be it express or implied, is expressly or by i 

I implication forbidden by common or statute law, 

I no court wiR lend its assistance to give it effect. 

Cog)e V. Rowland, 2 M. & W. 149 ; 2 Q-ale, 231 ; 6 
L. J., Ex. 63. See Swan v. BavCk of Scotland, 1 
Deac. 752. 

So, it is equally a rule that a contract is void, 1 

: if prohibited by a statute, though the statute 
inflicts a penalty only, because such a penalty 
implies a prohibition. Ih. 

If the contract is rendered illegal, it can make 
no difference in point of law, whether the statute 
which makes it so has in view the protection of 
the revenue, or any other object. Ib. 

lu Whole or Part.] — To an action on a deed for 
payment of money. Plea, that it was unlawfully 
agreed between the plaintiff and the defendant 
that the plaintiff should sell and the defendant • 

should purchase land for a certain sum of money, 
to the intent and for the purpose, as the plaintiff 
at the time of making the agreement well knew, 
that the land should be sold by way of lottery ; 
and that afterwards, in pursuance of the illegal 
agreement, the land was sold to the defendant, 
and a part of the purchase-money being unpaid, ! 

the defendant, to secure its payment to the plain- 
tiff, executed the deed : — Held, flrst, that Hie | 

plea was to be construed as affecting the pWn- j 

tiff with a participation in the intent and par- 
pose of selling the land by lottery. Biffin r. 

Bridges, 3 El. & Bl. 642 ; 2 G. L. R. 929 j 23 D. 

J., Q. B. 276 J 1 Jur. (N.S.) 157 ; 2 W. B. 706— 

Ex. Ch. 

Held, secondly, semble also, that if necessary* 
to make the plea good it might he taken to ■ 
mean that the deed was given tnpnrs^nceof 
the illegal agreement, and in that case ifi Would 
he an answer to the action, Xh. ^ | 


■ 1 1 
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not allow the plaintiff to enforce a security for 
me purchase-money, which by the orimnal bar- 
gain was tainted with illegality. Ih, 

A party cannot enforce a contract where the 
consideration is illegal, either wholly or m part. 
Waite V. Jones, 1 Scott, 780 ; 1 Bmg. (n.c.) 656 ; 
1 Hodges, 166 ; 4 L. J., C. P. 184. 

~ — Severance of Good Part from the Bad.]— ■ 

Where you cannot sever the illegal from the legal 
part of a covenant, the contract is altogether 

whether 

the illegality be created by statute or by common 
law you may reject the bad part and retain the 
good. Bijrne, Ex parte, Burdett, In re, 57 L. J., 

8- >• T. 708 ; 36 W! 

H. 345 ; 6 Morrell, 32 — C. A. 

Ihe principle of constiuction which guides 
the court in severing the valid and rejecting the 
invalid portions of covenants consideied. BaJf^ r 
y.IIedgeeoeJi, 57 L. J., Ch. 889 ; 89 Ch. I). 520 • 
59 L. T. 361 ; 36 W. H. 840. 

If an instillment contains distinct engage- 
ments, by which a party binds himself to "do 
certain acts, some of which are legal and some 
Illegal at common law, the performance of 
those ■which are legal may be enfurced, though ' 
those which are illegal cannot. Banli of Am- ^ 
189^^^*^^ ^ Mooie, P. 0. 152 ; 12 Jur. ‘ 

Where an equal agreement cannot, by reason ^ 
of a subsequent act of pailiament, or some other ^ 
lawful impediment, be performed in the whole : ^ 
yet the same shall be specifically executed in such ^ 
imrt of It as remains lawful. Betteswortli v. St ^ 
PauVs {Bern), 1 Bro. P. C. 240. 
bemble, where in consideiation of a lawful ^ 
contract, a payment is cove- 
nanted to be made, the covenantee cannot split ^ 
the consideration when subsequent events have ^ 
toermined the illegal contract. ^Valron(l v. ^ 
Wahwid, 4 Jur. (k.s.) 1099. d 
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Intention.] — It is not sufficient to invalidate 

Lnewthey were to be applied to an illegal pur- 

""la"*! trans- 

A peison who sells goods, knowing that thp 
purchaser intends to apply them in an illegal 
Sm’ if eutitled to recover fho 

to the illeo-al 

peS for th“ obtamilig 

rwchL^ if' of the 

nfl?* of law is always in favour 

of the legacy of a contract, and theirfVe ,fl 

^^^oeptible of two meaSn^, on* 
^ othei not, that interpretation shall 

K void whether the parties know the iT o 
“"'orda contract which 

was^n gmund that 

enforce it m an illegal 
? necessary to show the existence of 

t. Im' 2 i ® 43 f ’ ®- 202 i 28 

-Money advanced solely for the purpose of 


for obtaining security for a pre-existing debt, tliough 
ar- the person advancing it was aware that it \\ould 
be applied to an illegal purpose, is not money 
.he paid upon an illegal consideiation. Bagot v 
rt. Arnott, Ir. B. 2 C. L. 1 ; 15 W. R. 812. 

^ ^ ^<^^tract to sell, which is tainted 

with illegidity, is followed by a <lelivcry of the 
thing sold, a third paity cannot rely on the 

- legality to defeat the title of the purchaser. 

er 

cr ® Common Baw.] — A court of law will 
not lend its aid to enforce the performance of 
a contract between parties, which appears, upon 
^ T loeord, to have been entered 

into by both the contracting parties for the 
express purpose of carrying into effect that winch 
Iw of the land, (tadhlit 
ic f,"" ^ V. Turner, 5 Bing, (k.c 5 tqm- 7 

, Scott, 779 ; 9 L. J., C. ?; 75. X afim ’ I 

' ; ; « ^^«ott, 609 ; 9 L. J,, K.x. 886. 

Ihe test, whether a demand eoinieet(*d with 
3. an illegal tiansaction is capable of being (ui- 
Q forced at law, is, whether the plaintiff requires 
^ ^^37 aid from the illegal transaction to establish 
his case. A. bet an illegal wager of twenty-five 

gnmeas with B. on a hoise-raee, of which C at 

his own request, staked ten. A. won, and mid 
C ten guineas, m the expectation of leceiving 
the whole amount of the bet from B. B liow- 
^ ever, died, and A. never received it tliat 

P A. could not recover back the ten guineas \\ineh 
; ^ •» I>^cause he could not establish 

^ his claim without going into proof of the ille‘ml 
. transaction, in which both we^e equally engagwl 

I f 7 TB^m ’ 7Taunt.%46 ; 

■ contract, if rescinded as to part, 

- must be rescinded in toto. Therefore where 
3 goods wre deliveied under an agreement to take 
^ a specific parcel of copper money in pa jnnei it, a 

delivery of such copper, though in fact counter- 
feit money, will be a bar to an action. Alexander 
, V. Oicen, 1 Term Rep. 225. 

contract or an instru- 
ment which fails in a court of law by reason of 
Its illegality will not be enforced in'eriuity be- 
cause money has been paid and receive i in 
lespect of It. Equitable terms can lie imiioscii 

t act as the price ot the relief he asks : but as 
o any claim sought to be actively enfoieed the 
defence of illegality is as available in ^ m r? 

ify , Bf re, 89 L. J., (di. 277 • L R 4 
Ch 748 ; 21 L. T. 785 ; 18 W. R. 26. ’ 

JNo equity can be enforced on illegal contracts 
or contracts against public policy.^ Tkomsori v' 
Thomson, 7 Ves. 470 ; 0 R. r! 361 

rss'SB“'3£“” '• 

Jurisaiction to order DeUverv un of 

iurisdiotion fo equity 
to oidei a legal instrument to bo delivered un 

the which appears upon, 

the face of the instrument itself. kimwfT 
Bowden (Lond), 3 Myl. & 0. 97 ; 1 Jw 70 ’ 3 ’ 
Eeversing. I Keen, 583 1 6 L. J., Ch. 315 

&“lnVt,5g; ’■ ® 
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Oil a bill for account of illegal contract, though 
subsequently become legal, as a set-off against 
a separate demand, and for which the defendant 
had brought an action against the plaintiff, an 
iniunction which had fen obtained on the 
filing of the bill was dissolved, on the ground of 
it being an illegal contract, and although defen- 
dant had not relied on the illegality of the contract 
as aground of defence, the court itself settingup 
the objection. Beam, v. Mtrhardmm, 3 Mer. 401 ), 

A promissory note suspicious in itself, under 
the circumstances, and the admitted object of 
it being an improper one, even if the note were 
actually genuine, decreed, at the instance of the 
pel son alleged to have given it, to be deposited 
with the registrar of the court, in the first 
instance, with a declaration that the plaintiff 
was entitled to be relieved against it without 
preventing the defendant from bringing an 
action on it within a reasonable time ; and if 
delay in doing so, then to be delivered up. 
WhiclieUc)' QBisliop^ v. Fonniler., 2 Vcs. 445. 

Whether either Party entitled to Belief.] 

— Parties to a contract which is against public 
policy or illegal are not always regarded as being 
in pari delicto, but public policy is sometimes 
considered as advanced by allowing either or the 
moie excusable of the parties to sue for relief 
against the transaction. Beyndl v. S2)rye. 8 
Hare, 275. Affirmed, 1 De G-.’ M. & G. 660 : 21 
L. J., Gh. 633. 

The rule in pari delicto melior est conditio I 
possidentis, preventing suit is not universal, 
admitting degrees of guilt by concurring in 
the same criminal act. Oslorne v. Wilhams. 
18 Yes. 379 ; 11 E. E. 218. 

The court will entertain a bill for a discovery, 
and to perpetuate evidence, in aid of a defence 
to an action at law on a contract, although the 
discovery and evidence are to establish that the 
contract was void, as corrupt, illegal, and un- 
constitutional, and that both parties were in pari 
delicto. Long field v. Audrey, 1 Hog. 300. And 
see Benyoii v. Xettlefold, 17 Sim. ol ; 18 L. J., 
Ch. 445 ; 13 Jur. 798. Eeversed, 3 Mac. A G. 
94 ; 20 L. J., Ch. 186 ; 15 Jur. 209. 

Fraud ^ on Third Party.] — An agreement 
made with the purpose of doing something 
which is calculated to defraud or injure a third 
party is illegal and void as between the parties 
to it ; and it makes no difference that no damage 
has in fact been sustained by such third party. 
Harrinyfoii v. Tlet(}7*}a Graving Dock Co., 47 
L. J., Q. B. 594 ; 3 Q. B. J). 649 39 L. T. 120 : 

26 W. E. 740. 

Where a bargain is made between one who is 
in the employ of another and a third party who 
has contracted with the employer, which bargain 
is calculated to bias the mind of the employed 
and to cause him to act to the prejudice of the 
employer, such bargain is corrupt, even though 
it does not actually bias the mind of the em- 
ployed, and though no damage results to the 
employer. IF 

— — Agreement to make a Market for Shares 
— Criminal Conspiracy.] — ^An agreement between 
two or more persons to induce would-be buyers 
ef shares in a company, contrary to the fact, to 
believe that there was a market for the shares, 
and that the shares were of greater value than 
they ready were, is an illegal transaction, and 
can be made the subject of an indictment for 


conspiracy. Scott v. Brown, 61 L. J., Q. B. 738 ; 
[1892] 2 Q. B. 724 ; 4 E. 42 ; 67 L. T, 782 ; 41 
W. E. 116 ; 57 J. P. 213—0. A. 

b. Contrary to Public Policy. 

Affecting Third Persons.] — By agreement 
between A. and B., reciting that A. was 
expecting to become seised in fee of premises 
on the death of S., widow, as the devisee 
under her will (which premises were then in 
the occupation of lessees under a lease, of which 
A. was assignee), and that A. had contracted to 
sell all the possibility and expectancy of an 
estate^ and interest m the premises to B., for 
all A.’s estate and interest therein expectant, 
for 2,000Z., which B. agreed to pay to him, A. 
agreed with B. that he would, within three 
months from the decease of SS., in case A. be- 
came devisee, convey the premises to B., his 
heirs and assigns, and make him a good title, 
and that B. should in that event become entitled 
to the rents and profits from the day of S.’s de- 
cease ; and that in case A. should not become 
the devisee or should not make a good title 
within SIX months from the decease of S., A 
should. Within the latter period, repay the 2,OOOZ. 
(without interest) to B., and that A. should 
execute a deed, assigning a policy on his life 
as a security for such repayment, B. to re-assign 
if the conveyance should be peifected according 
to the agreement. The deed was executed accord- 
ingly * — Held, that the agreement was not illegal 
as contravening public policy by creating an 
interest in S.’s death, or in the exercise of an 
undue influence over her mind as to the making 
of her will. Cook v. Field, 19 Q. B. 460 : 14 
L. J., Q. B. 441 ; 14 Jur. 951. 

By Public Officer.] — ^A. obtained a judgment 
against B., who was possessed of lands for a 
term of years, subject to a mortgage, and issued 
and lodged with the sheriff a writ of fi. fa. ; 
and while the writ was in the sheriff’s hani, 
A.’s solicitor entered into an agreement with 
the mortgagees that, in consideration of their 
consenting to a sale of the leasehold interest 
through the sheriff, under the writ of fi. fa., he 
(A.’s solicitor) would take care to have the same 
sold subject to and guarded by proper conditions 
of sale so that the mortgage debt should, in the 
first instance, be paid out of the proceeds of 
sale. In an action by the mortgagees against 
A.’s solicitor for breach of contract in not 
carrying out the said agreement -.—Held, that 
the agreement was an undertaking to procure 
the performance by the sheriff of an act which 
would be a violation of his duty ; first, in selling 
under the writ an interest not thereby author- 
ised to be sold ; and, secondly, in the payment 
of the proceeds of sale to a person other tba Ti 
the execution creditor ; that, therefore, the 
agreement was void as against public policy, 
and one for breach of which an action would 
not lie. Moher v. O' Grady, 4 L. E., Ir. 54. 

Not to Tender.] — Tenders for the supply of 
stone having been invited by a corporation, it 
was agreed between A., B., C. and D., quarry 
owners, that B. should not tender, that C, and 
D. should tender above A.’s price, that A. should 
purchase certain quantities of stone frpm Ki 0. 
and D. at a fixed price, and that B., 0. and I), 
should not supply the coiqporation with stone 
during X876. The ^tone was purohused, ^ 
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agreed, by A., but B., iii bieach of the agree- 
ment, sent in a tender, which was accepted : — 
Held, that the agieement was not void, and that 
a bill would he by A. to restrain B. from sup- 
plying the corporation directly or indirectly 
during 1875 with stone, without making the 
corporation parties. Jone.'t v. Sortli, 44 L. J., 
Ch. 888 ; L. B. 19 Eq. 426 : 32 L, T. 149 ; 23 
W. R. 468. 

Kot to expose Misconduct.] — To a declaration 
in an action on a bond against an executor, he 
pleaded, for an equitable defence, that before the 
making of the bond the plaintiff had seduced and 
committed adulteiy with the wnfeof the testator, 
and that, after the making of the bond and 
before action, it was agi’eed between the testator 
and the plaintiff, that, in considciation that the 
testator would not expose and make public the 
conduct of the plaintiff with legard to the re- 
duction and adultery, the plaintiff would not 
enfoice payment of or sue on the bond : — Held, 
that such an agreement was against public 
policy, and furnished no valid consideration for 
the promise of the plaintiff, and therefore the 
plea was bad. Bnmti v. JBrhu', 45 L. J., Ex. 
129 ; 1 Ex. H. 5 ; 33 L. T. 703 ; 24 W. R. 177. 

Votes at Charity Election.] — The plaintiff and 
defendant were both subscribers to a cbaiity, the 
objects of which were elected by the subscribers 
who had votes propoitioned in number to the 
amount they had subscribed. They expressly 
agreed that if the plaintiff would give twent}"- 
eight votes for an object of the charity whom 
the defendant favoured, the defendant would at 
the next election give twenty-eight votes for such 
object of the chanty as the plaintiff should then 
favour Held, that tlieie was a legal consider- 
ation for the defendant’s promise, and that the 
agreement was not void as against public policy. 
Mlton V. J/addan, 43 L. J., Q. B. 35 ; L. B. 9 
Q. B. 55 ; 29 L, T. 505 ; 22 W. B. 207. 

Agreement originating in Communications by 
Commissioners and Witnesses as to Evidence.] 

— Bill for specific performance of agreement, 
originating in communications by commissioners, 
who took the depositions in a cause, and by wit- 
nesses, to defendant as to nature and effect of 
evidence ; though plaintiff was not implicated in 
the transaction, hill was dismissed on grounds 
of public pohey. Cooth v. Jachon, 6 Ves. 12. 
Bee 10 B. E, 190. 

Payment of Bifferences as between Broker 
and Principal-— ‘‘ Time Bargains.’^]— The plain- 
tiff, a broker, was employed by the defendant to 
speculate for him upon the Stock Exchange ; to 
the knowledge of the plaintiff the defendant did 
M&b intend to accept the stock bought for him, or 
to deliver the stock sold for him but exnectf^d 


the defendant was not against public policy, and 
was not illegal at common law’’, and, further, 
was not in the nature of a gaming and waueiing 
contract auainst the provisions of 8 & 9 Vict. c. 
109, s. 18. "Tliarlicr v. Hardy, 48 L. J., Q. B. 289 ; 
4 Q. B. D. 685 ; 39 L. T. 595 ; 27 W. B. 158—0. A. 

Validity of Agreement to pay Purchase-money 
for Band and Buy off Opposition.] — A railway 
company, proposing to a])ply to parliament for 
an Extension Act, which a landowner, over 
whose estate the pioposed raihvay was to )»a.ss,, 
thieatened to oppose, made an uneonditional 
agreement with him under the seal of thi* com- 
pany, by wdiich, after reciting that he agreed tt> 
wnthdraw’ his i>pposition, the company agreed t(^ 
make the line, and to pay 2,000/. tor his land 
thcicin specified, retpiiied for the laihvay, aiul 
by clause 3 that they should pay him 2,000/. 
wnthin three monthb from the passing of the act, 
as and fora personal compensation to him tor 
the annoyance, inconvenience, loss, «kc., which he- 
had sustained, or might sustain, in lesjjcct of the 
spoi tmg and game upon his estate, in conseepumee 
of the consti uction of the intended wTuks, and 
of the surveys and other wmiks incidental thereto. 
The landow'iier agreed not to oppose the passing 
of the bill. The bill passed ami three months, 
afteiw'ards he brought an action to recover the 
money : — Held, that the contract wns not ultra 
viies of the directois, m the sense of being pro- 
hibited by the legislature, and w'as Iheretoie a 
legal contract binding upon the company. Ta ylor 
V. CJurhchter and SluiliurHf if//., 39 L. J., Ex, 
217 ; L. B. 4 H. L. 628 ; 23 L. T. 657. Beveismg 
16 W. B. 147— Ex. Ch. 

Securities given to persons wdio would be 
prejudiced by the passing of a private bill in 
parliament, in consideration of their withdrawing’ 
their opposition to it, are illegal on the ground 
of public policy. TaiixhaU Bridge Ch. v. Bm ticer 
(^Barl), Jacob, 64 ; 2 Madd. 357. 

An agreement not to oppose a raihvay bill in 
parliament is not illegal. The projectors of a 
laihvay, pending a bill in pailiament for incor- 
porating them, made an agreement on behalf of 
the proposed cor})oration, m consequence of 
wiiich a threatened opposition to the bill wms 
Withdrawn : — Held, that the corporation, having 
received the benefit of the agreement, was bound 
by it. Edionrds v. Grand Junction By., 7 Sim. 
337. Affiimed on appeal, 1 Mylne 0. 650. 
Disapproved, Caledonian By. Ileleihshuryli, 2 
Macq. H. L. 391 ; 2 Jur. (N.S.) 695 ; 4 W, ll 671. 

With Member of Barliament,]— A private 

agreement between a peer of parliament and the 
promoters of a particular railway, that the former 
should accept a sum of money by way of com- 
pensation, in respect of the damage that may be 
done to his lands, and should not oppose the 
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company. Shrew,sl)nry (IkrV) v,]VorfJi Stafford- 
.shire Bt/., 35 L. J., Ch. 166 ; L. II. 1 Eq. 593 ; 
12 Jur. (x.S ) 63 ; 13 L. T. 648 ; 14 W. R. 220. 

Arbitrator— Award not to be Impeached for 
Fraud.] — clause m a building contract pro- 
Yiding that the valuations, certificates, orders, 
and awards of the aibitiator appointed there- 
under should be final and binding, and should 
not be set aside for any juetence, charge, sugges- 
tion, or insinuation of fraud, collusion, or con- 
federacy : — Held, not obnoxious to public policy, 
for, in the absence of fiaud on the part of the 
parties to the contract, it was competent to them 
to agree not to laisc any question of fraud in the 
arbitrator. I'uWa v. Jaeison, 61 L, J., Ch. 6,55 ; 
[1892] 3 Ch. 441 ; 67 L. T. 340 ; 41 W. R. 11. 

Grant of Annuity until Grantee is in Posses- 
sion of a Living,] — Bond by a father to secuie 
an annuity to his son until he should be in pos- 
session of a living of a certain value, and an 
agreement of the same date reciting the bond, 
declaring that the son would forthwith entei 
into holy orders, and accept such living. The 
Lord Chancellor expressed a strong opinion that 
upon giounds of public policy, by the effect of 
the agreement, the transaction was illegal ; but 
the decision was, upon the ground that the son 
had not complied with the condition, having 
received the annuity nine years, and being still 
only in deacon’s ordeis, that the annuity was 
determinable by the father or his lepresentatives. 
Jureudhright (Xm7) v, Kircudh'ight (Ladii'), 8 
Ves. 51 ; 0 XL R. 216. 

Where Suspicion of Undue Influence.] — Con- 
tracts contraiy to the policy of the law, as a deed 
of gift by a client to an attorney, by an heir to 
guardian, the purchase of a reveision from a 
young heir, the trustee selling to himself, set 
aside without evidence of fiaud. Mor.^e v. Royal. 
12 Ves. 371 ; 8 R. R. 338. 

Instrument giving Separate Eights to Dif- 
ferent Persons.] — It is no legal objection to a 
written contract that it gives separate rights of 
action to different persons. Bed v. Saunde^'s, 
7 L. J. (O.s.) K. B. 50 ; 3 M. R. 4. 

Dnnatural Agreements.]— One differing with 
his mother, settles his mansion-house on his 
brother, but first takes a bond from him in his 
sister’s name, that the biuther should not permit 
his mother to come into the house. Bond set 
aside in equity, as unnatural. Traiton v. Trait 
1 Vern. 413. 

Where parent had objected to daughter’s 
marriage wdth an individual, and she entered 
into a secret bond to foifeit 500L if she did not 
marry him in thirteen months after parent’s 
death : on her application for relief against bond, 
decreed that it should be cancelled, such a 
transaction being encouragement to disobedience 
and fraud on parents. Woodlumse v. Sliepley^ 2 
Atk. 535. 

A contract by a wife with her husband to 
bring up an infant child is void as against public 
policy. Walroad v. Walrond^ 4 Jur. (k.s.) 1099, 

Agreement to Divide Benefits to be received 
under a Will or by Descent. ] — Contracts made 
dr^n^ the lifetime of a testator, and fairly ob- 
by persoh^ Irving in expectation of receiv- 
under Ms to diyide among Hiem 


any such benefits after his death, if amounting 
to agreements to use undue influence upon the 
testator, are had ; but they are good if amount- 
ing to agreements to disinterestedly abstain from 
interfeimg with the testator, and will he upheld 
where there is mutuality of consideration.. 
JBggins v. Hdl^ 56 L. T. 426. 

An agreement between two sons to divide 
equally whatever pioperty they may receive from 
their father in Ins lifetime, or become entitled to 
undei his will, or by descent or otherwise from 
him, is not contrary to public policy, but will be 
enf 01 ced in equity. Weih ered v. V^'ethend. 2 Sira .. 
183 ; 29 R. R. 77. S. P., Harwood v. Too]u\ % 
Sim. 192 ; 29 R. R. 81. 

According to all law, and upon principle, where 
there is faiily a doubt as to the rights of paities, 
and an agieement without fraud, it is binding.. 
Ill a case of doubt as to legitimacy, an agree- 
ment betw^een claimants to divide the property 
IS valid. Hotchlm v. Dickson, 2 Bligh, 348 ; 21 
R. R. 89, 

The case is different where there is a question 
W'hether the parties dealt with equal knowledge 
of the subject. So wReie there is a suppression 
of a material fact by one of the parlies, e.g. the 
private mairiage of the father, which the defen- 
dant knows and calls a mere ceremony. The 
fact, whatever its chaiacter may have been, 
should be communicated at the time of the agiee- 
ment. Such communication is essential to the 
fairness and validity of the transaction between 
brotheis on a question of rights depending upon 
legitimacy. Ih. 

Illegal Eace — ^Action for Eeward.] — If A., 
employs B. to run an illegal race, B. cannot sue 
A. for the stipulated reward. Coates v. Hatton, 
3 Stark. 61. 

Eemoval of Corpses.] — An agreement to build 
houses on a disused, unconsecrated burial ground, 
necessitating the lemoval of some thousands of 
corpses, which removal would of necessity in- 
volve an outrage on public decency, and amount 
to an indictable offence, is illegal. GiUom v, 
Chamlers, 1 Cab. & E. 577. 

Eecovery of Money Paid.]— A person who 
has authorised the application of his money tO' 
an illegal purpose can recover it before it has- 
been paid over or applied to such purpose. 
Bone V. Dkless, 5 H. A H. 925 : 29 L. J., Ex.. 
438. 

The defendant employed the plaintiff to seR a 
ship to a foreign government, authorising him 
to employ a part of the proceeds in bribing its- 
ofiicials. The plaintiff sold the ship to the 
goveinment, and informed the defendant that 
he had sold it for a certain sum net ; that the 
difference was to be applied in bribing the 
officials as agreed. This the defendant ratified, 
and the whole of the purchase-money having 
been paid to the plaintiff, as the defendant’s^ 
agent, the plaintiff paid to the defendant the 
sum mentioned between them as net ; paid a 
part of the difference to the officials, and retained 
the rest : — Held, that the defendant had a right 
to set off this latter sum in an action brought 
against him by the plaintiff, as the defendant, in 
claiming it, was not setting up or ralying on the 
iRegal arrangement, and he would haye a right 
to recover it as received to his use. Xh 

Question, hour Eaised and Determined.]— The 
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question whether a contiact is void, as contrary 
to public policy, is for the court when the cii- 
•cumstances raising the question are conceded ; 
and semble, that a plaintiff in his declaration or 
a defendant in his plea may introduce averments 
of circumstances for the purpose of maintaining 
-either side of that proposition. Tnllts v. Talhs, 

1 El. & Bl. 391 ; 22 L. J., Q. B. 1S5 : 17 Jur. 
1149 ; 1 W. E. 114. 

Pleas.] — Plea by a railway company, that a 
eertam contract was, under the provisions of an 
act of parliament, illegal, and could not be en- 
forced. It appeared the contract was, in fact, 
illegal on general equitable principles : — Held, 
that the plea sufficiently raised the general ques- 
tion of illegality. Aberdeen Ru. v. JBlailiie, 

2 Eq. Eep. 1281. 

The defence that the tx'ansaction under which 
the plaintiff claims was illegal must be pleaded 
in distinct terms. ITr/iffli v Rape, 41 L. J , Ch. 
567 j L. E. 7 Ch. 469 ; 26 L. T. 675 ; 20 W. E. 597. 

Evidence — Presumption of Legality.] — A 

party who contends that the contiact upon 
which he is sued is illegal, must prove it to be so, 
although the proof be of a negative, because 
prim4 facie it will be presumed to be legal. 
SusoM V. 5 B. & 0. 758 ; 8 D. &: E. 526 : 

4 L. J. (o.s.) K. B. 299. 


c. Contrary to Statute. 

i. Generally. 

Extent.]-- A contract declared by a statute to 
be illegal, is not made good by a subsequent 
repeal of the statute. Ratifies v. Withy, 1 H. Bl. 65. 

An agreement entered into for the purpose of 
enabling one of the parties to it to contravene a 
statute passed for the protection of public morals 
cannot Ije enforced in a court of Uw. Ritchie v. 
Smith, 6 0. B. 462 ; 18 L. J., C. P. 9 ; 13 Jur. 63. 

Explosives Act.]— The defendant let the base- 
ment of a store to the plaintiff, and covenanted 
to keep the premises in proper repair and con- 
dition, so that the same might be available for 
-stKiriiig^ cartiidges, and for quiet enjoyment by 
the plaintiff. Other parts of the store were let 
to other persons for the storage of gunpowder. 
Soon afterwards the Explosives Act, 1875, wus 
passed, making it illegal to store cartridges and 
gunpowder in the same store without a licence 
under pain of forfeiture. On the act coming 
into operation the defendant removed the car- 
tndges which the defendant had deposited in the 
store, and gave notice that he would inform the 
^thorities if the plaintiff stored any more 
Held, that there had been a trespass but no 
^viction by the defendant, and that there had 
been no breach of covenant by the defendant 
the covenant to keep the demised premises in 

^ condition for storing cartridges only 
' *0 physical condition, and there being 

no obhgation on the defendant to procure a 

ine the uotwithstand- 

, Stockbroker, who had uniertaken to SlThares 
of a ]oint-stock bank for the plaintiff a share 
holder, sold them to a jobblTon V l^ck 
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Exchange, and sent an advice note of such sale 
to the pdaiiitiff, but in accordance with the 
custom of the Stock Exchange, the bought and 
sold notes betw’-een the deteiulaiit and the jobbei 
omitted to state the name of the registered pro- 
prietor of the shares, as rcfpnred by 30 & 3i 
Jict. c. 29, s. 1, by leason of winch the contract 
for sale was void, and the liank having sto])tKtl 
and an order for its winding up having been’ 
n ade before the day on winch the jobber was 
entitled to name the peisoii w'llling to be the 
purchaser, the contract foi sale was repudiated 
and the plaintiff remained the liohfer of the 
shares: — Held, that the defendant had com- 
mitted a bleach of duty in not making a valid 
contract of sale, notwithstanding the custom of 
the Stock Exchange todisregani the said statute 
as such custom wus both nnn'asonalile and illegal' 
and that for such breach of <Iuty the plaintiff 
was entitled to lecover fiom the' defendant by 
way of damages, the price at which the shares 
had been sold. uYeihon v. Jame.s\r)l L J O E 
369 ; 9 Q. B. D. 516 : 16 L. T. 791-0. A." 

Sale of Drugs.] — Where a druggist, after 42 
Geo. 3, c. 38, but before 51 Geo. 3, c. 87, sold and 
delivered to a biwer diugs, knowing that they 
w'ere to be used in the brewery Held that he 
could not MOOVCI the price of then.. iMiMto/i v 
Hnglm, 1 M. & S. 393 ; 14 1!. R. 531. 

Contagious Diseases (Animals).]— A .statute 
cannot make an act done in connection with a 
private contract an actionable WTong if it was 
not actionable independentlv of the statute 
Ward V. HohU, 48 L. J., Q. B'. 281 ; 4 Vni> Cas* 

13 ; 40 L. T. 73 ; 27 W. E. 114. ^ ^ 

^ Where a statute prohibited persons from send- 
ing animals affected with a contagious disease to 
market and inflicted penalties on .‘■iny peison so 
sending them, the act of sending them, if know n 
to bo so infected, W’as a public offence, but did 
not amount by implication to a representation 
that they w'ere sound, and did not of itself raise 
as between the vendor of the animals and the 
purchaser of them, any right on the part of the 
purchaser to claim damages in respect of an 
injury he had suffered in consequence of their 
purchase. Ih. 

Serving Dnqualified Medical Practitioner as 
Assistant.] — The act 53 Geo. 3. c. 104, prohibit- 
ing medical practice by unqualified persons, is 
implication by the Medical Act, 
18o8 The defendant, a iluly qualified medical 
practitioner, agreed with the plaintiff, a medical 
practitioner not duly qualified, but who ivas 
desciibed in the agreement as “ medical practi- 
tioner,_ to serve the plaintiff as assistant in his 
profession as a medical practitioner, and not to 
practise at E. within five years after the close of 
the engagement. The plaintiff applied for an 
injunction to prevent the defendant from prac- 
3^^ breach of this agreement Held, 

« Tf file act 

55 Geo. 3, c. 194, s. 14, that the agreement there- 
tore was to assist the plaintiff in carrying on a 
busings wMch he could not lawfuRy Sfy on 
and that the agreement was iUegal and could 

1148 ; 29 Ch. D. 596 : 53 L T 314 ■ 33 
W. E. 668 ; 50 J. P. 5— G. A. ’ 

Semble, if the plaintiff had carried on M$ 
tainess by mea^ of duly quaMed a^istants, ' 
without personally acting as a physician, sur- 
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geon, or apothecary, the agreement might have 
been legal. Ih. | 

Taking Unlicensed Broker into Partnership.] 

— By an agreement between A. and B , who was ^ 
a London colonial bioker, made in Jannary, 1<SB5, I 
it was agreed for ceitain considerations th.it on 
1st January, 1800, B. should take A. into jiartnei - 
ship for Lmrteen years. This agreement B. re- 
fused to fulfil, upon the ground that A. had not 
become a colonial bioker, and that by 6 Anne. 
c. 16, and 57 Geo. 8, c (U) (local and personal), it 
would have been a bi each of the law to have 
allowml A. to act as a bioker, not being admitted 
and licensed. Upon demurier to a plea setting 
up these facts in answ'er to a declaration for not 
taking A. into partnership : — Held, that the plea 
was an answer to the action. Waiter y. 

15L. T. 210; 15 W. K. 125, 

Director Contracting with Company.] — A con- 
tract entered into by a director with a raihvay 
company, after his election, is nut rendered 
void by 8 & 9 Viet. c. If), ss. 85 and 80, but the 
^office only of director is vacated. Foster v. 

Wo7'ee.ster, arcl Woh'Lvluanjytim My.. 18 
U. B. 200 ; 22 L. J., G. P. 99 ; 17 Jur. 167. 

Officer of Local Authority interested in 
Contract.] — A contract by a local boaid ot 
health made with two persons, one of whom is 
the surveyor of the board at a yearly salaiy. 
■and who, as an officer appointed by the local 
.authority, is required by s. 198 of "the Public 
Health Act, 1875, not to be interested in any 
♦contract matle wdth the authority, is illegal. 
Melhs V. SJiirlei/ Local Boards 55 L. J.. Q. Lh 
148 ; 16 Q. B. D. 446 ; 58 L. T. 810 ; 84 W. R. 
187; 50 J. P.214— C. A. 

Policy on Advances on Ship— “Pull interest 
«admitted,’*] — policy insuring cash advances 
•on a ship is within 19 Geo. 2, c. 37, s. 1. Such a 
policy containing the term “ full interest ad- 
mitted” is avoided by that statute. Smith v. 
MeyiioldH (1 H. ck N. 221), and Be MaUm^ v. 
F'orth (L. E. 8 Eq. 185) followed. Berridye v. 
Mmi Oji Insurance Co.., 56 L. J., Q. B. 223 ; 18 
•Q. B. D. 346 : 53 L. T. 375 ; 35 W. E. 343 ; 6 
Asp. M. C. 104— C. A. 


panics Act, 1862: —Held, that the society was 
illegal by reason of t .e provisions of the Com- 
panies Act, 1862, s. 4, wdiich prohibits the for- 
m ition of any company, association, or paitner- 
sliip consisting of more than tw'enty persons for 
the purpose of carrying on any business (other 
than banking) that has for its object the acqui- 
sition of g<un by the company, association, or 
partnershi]), or by the individual members there- 
ot, uiih ss registered as a company under the act ; 
— Held, also, tint a piomissory note given by a 
memlier to the trustee of the society to secure a 
sum of moimy advanced to such member under 
the rules of the society wms invalid, and no 
action could be maintained thereon. Jemings 
V. Hammond, 51 L. J., Q. B. 493 ; 9 Q. B. D. 225 ; 
31 W. K. 40. 

T. was the .president of a loan society. The 
()bjects of the society were to form a fund, 
from which money might be advanced to 
enable shareholders to build or purchase a 
dwelling-house or other buildings, or to lend 
money to each other on approved personal 
security ; live per cent, interest was to be 
chai’ged on all moneys advanced by the society. 
The society consisted of more than twenty mem- 
bei s, and was not registered under any statute. 
The society advanced a sum of money to the 
defendants, who signed promissory notes by way 
of secuuty for the loan ; and when T. went out 
of office, he indorsed the promissory notes to the 
plaintiff, who succeeded him. The plaintiff 
having sued upon the notes for tbe benefit of 
the society : — Held, that the society not having 
been registered, was rendered illegal by the 
Companies Act, 18(52 (25 & 26 Viet. c. 89), s. 4, 
it being an association having “ for its object 
the acquisition of gain,” within the meaning of 
that enactment ; that the plaintiff could not be 
in a better position than the society, and there- 
fore could not recover upon the promissory 
notes. Padhtou) Total Loss and Collision As- 
.sura nee Assoeiaf/on, In re (20 Ch* D. 187) 
followed. Jennings v. Hammond (supra) 
approved. Shaw v. Benson^ 52 L. J., Q. B. 575 ; 
11 Q. B. D. 563- C. A. S. P., Crowther v, 
Thorley, 45 L. T. 644 ; 31 W. E, 564. Beversed 
m C. A. 

And see Company, 






Company, the Formation of which is Pro- 
Mhited.] — Persons to a number exceeding twenty 
had formed themselves into a society, called the 
Ipswich Mechanics’ Mutual Benefit Society.” 
From the rules of the society it appeal etl that 
there were 400 shares in the society of lOf. each, 
.and that no memlicr could hold more than 
twenty shares. The object of the society was to 
raise, by monthly subscriptions and payments 
payable by the members in respect of their 
shares, a fund for the purpose of making ad- 
vances to members. From time to time, as soon 
as the fund in hand amounted to a ceitain sum, 
it was put up for sale by auction amongst the 
members, the highest bidder receiving the 
amount on loan from the society at interest. 
Ho member could receive on loan more than the 
nominal amount of the share or shares held by 
him ; but ultimately every member who did not 
withdraw his share under the rule providing for 
isuch withdrawal, was to have advanced or allotted 
to him out of the funds accruing to the society 
the sum of lOZ. for every share held by him. 
The society was not registered under the Com- 

VOL. IV. 


Pawnbrokers.] — Where a statute enjoins 
certain things to be dune as preliminai'ies or 
accompaniments of a ceitain contract, and they 
are not complied with, such a contract is illegal 
and void, although a penalty may be imposed by 
the act for the non-compliance with its injunc" 
tions. Fergusson v. Norman, 5 Bing. (N.O.) 76 : 
6 Scott, 794; 1 Arn. 418; 8 L. J., 0. P. 3; 3 Jur. 10. 

By 39 k 40 Geo. 3, c, 99, s. 6, every pawn- 
broker advancing money upon goods pawned 
shall, before he advances any money upon such 
pawn, make entries in his books of certain Jacts 
into which he is required to inquire before any 
money shall be lent ; by s. 26, a penalty is im- 
posed for every neglect to make such entries ; 
—Held, that such inquiries and entries are a 
condition precedent to the validity of a con^d 
upon a pledge of goods with a pawnbroker, and, 
therefore, that in the case of nnnscwiplwce 
with the requisitions of this act, a pawnbroker 
could not set up a lien upon goods pawned with 
him. II. 

To carry on the business of pawnbrokers with- 
out disclosing the partners, is a contravention of 
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the S9 & 40 Geo. 3, c. 99. Frazer y, Bill, 1 
Macq. H. L. 392 ; 1 C. L. R. 7. 

A pawnbrokers’ contract stipulating to conceal 
the name of any partner cannot be valid. Id. 

But if the contract was legal in its inception, 
the mode of carrying it on would not render it 
illegal. Ih. 

An agreement for a secret partnership is a 
contrayention of the laws made for regulating 
the business of a pawnbroker, and no legal part- 
nership is thereby constituted. Armstrong y. 
Armstrofig, lewis v. Armstrong, 3 Myl. & K. 45 ; 
3 L. J., Oh. 101. 

Unauthorised Printing Press— Pleading.] — 
By 39 Geo. 3, c. 79, s. 23, any person having any 
printing press is to cause notice thereof to be 
given to the clerk of the peace acting for the 
county, stewarty, riding, division, city, borough, 
town, or place where the same shall be intended 
to be used .... under a penalty of 20Z. for 
keeping or using such press. By 7 & 8 Viet, 
c. 71, s. 11, the quarter sessions for the city of 
Westminster are abolished, and all the duties of 
the officers thereof are transferred to the county 
of Middlesex. To an action for work or labour 
(printing) brought by a printer carrying on 
business in Westminster, the defendant pleaded 
that the printing was done after the passing of 
the above acts, and that plaintiffi had not 
delivered any notice to the clerk of the peace for 
Middlesex ; and that the printing was done after 
the passing of 39 Geo. 3, c. 79, and that plaintiffi 
had not delivered any notice to the clerk of the 
peace for the city of Westminster ; — Held, upon 
demurrer, that the pleas were bad, as each plea 
should have negatived that notice was given 
neither to the clerk of the peace for Westminster, 
nor to the clerk of the peace for Middlesex. Day 
V. Hemings, 4 L. T. 443 ; 9 W. R. 703. 

Agreement to Dance at Unlicensed Theatre.] 

— No action can be maintained for the bleach of 
an agreement “ to dance at the King’s Theatre 
in the Hay Market, or at such other place as the 
plaintiff should appoint” if it appear that no 
license for that theatre was granted by the Lord 
Chamberlain as required by 10 Geo. 2, c. 28, and 
that plaintiff did not request defendant to dance 
at any other place which was licensed. Gallbii 
V. Ladorie, 5 Term Rep. 242. 

Agreement incoisistent with Act of Parlia- 
ment.] — By an agreement between the N. Local 
Board and the C. Local Board, it was agreed 
that the N. board should make a sewer and 
allow the sewers of the C. district to drain into 
it, but the sewage of any other districts or places 
was not to be permitted by the 0. board to pass 
into their sewers so as to discharge into the 
sewer to be made by the N. board. Under acts 
of parliament then in existence the owner of 
premises beyond the limits of a district had ' 
power to make a sewer to communicate with the 
sewers of the district, and by an act subsequently 
passed similar powers were given : — Held, that 
the provisions of the agreement were overrudecl 
, by the subsequent act, and that the N. board 
could not restrain the C. board and the owners 
of premises beyond their district from making 
sewem which wmuld discharge into the sewer of 
the N. district Held, also, that the agreement 
must be taken to have been made subject to the 
provisions of the law then eE^ietiM, under whi<^ 
the owners of premises 4 


had similar powders. Weiolngton loeal Board v. 
Cottingliam Local Board, 48 L. J., Ch. 226 ; 12 
Oh. D. 725 ; 40 L. T. 58. 

An innkeeper, being indebted to several per- 
sons, by deed conveyed aE his estate to trustees, 
upon trust, amongst other things, to carry on the 
trade, if they should think fit. At the time the 
deed was executed, the trader had omitted to 
renew his expired annual wine, beer and spirit 
licenses, but at the next fiist opportunity they 
were renewed by the trustees : — Held, that this 
circumstance formed no objection to the deed, 
on the ground that it was an assignment to 
persons to carry on an illegal trade. Oioen v. 
Bodi/, 2 H. W. 31; 6 N. & M. 448 ; 6 A. & 
E. 28; 5L.J., K. B. 191. 

! The 1 & 2 Will. 4, c. 32, s. 4, does not render 
illegal a contract made during the game season,, 
whereby a party licensed to deal in game under- 
takes to deliver to another live game at a period 
out of the season. Porritt v. Bader, 10 Ex. 759 ; 
3 C. L. R. 432 ; 1 Jur. (N.s.) 336. 

Contrary to Private Acts.]— A company wm 
incorporated by an act of parliament for making 
and maintaining a particular railivay, and it was 
empowered to raise money for that purpose, and 
which w'as to be expended towards making and 
maintaining such railw^ay, and otherwise carrying 
the act into execution : — Held, that such com- 
pany had no power to covenant with another 
railway company to lease their railway, and to> 
pay the costs of soliciting bills in parliament for 
purposes of such llast-mentioned company, as it 
was beyond the authority given to them by the 
act incorporating them, and that a covenant te 
that effect was, on that account, iUegal and void. 
Bast Anglian By. v. Eastern Counties By, 
11 C. B. 775 ; 21 L. J., 0. P. 23 ; 16 Jur. 
249. 

The South - Eastern Railway Company was 
incorporated for the purpose of makm and main- 
taining that railway, with power to raise moneys, 
for the purpose of the act. The projectors of an 
intended Lover and Leal railway contemplated 
bunging a bill befoie pai Lament for the establish- 
ment of such railway, but were in doubt as to* 
proceeding. M., a person interested and having 
influence in the South-Eastern Company, under- 
took that, if the projectors of the Lover and Leal 
railway would proceed in endeavouring to obtain 
their ,act, and, if successful, would hand over 
their scheme to the South-Eastern Company, 
that company, if the bill were rejected, would 
insure them against loss by such rejection, and 
would pay their parliamentary expenses. No 
clause 111 the company’s act empowered them so. 
to apply their funds. The bill was proceeded 
with, and i ejected by parliament. In an action 
against M. on the contract, the declaration 
alleging that the South-Eastern Company did 
not insure the company against loss, and did not 
pay the parliamentary expenses : — Held, that the 
stipulation by M. was a promise that the com- 
pany should do an act which was lUegal, and 
contravened public policy and a public statute, 
and that an action did not lie against M. upon 
such promise. Maegregor v. Doner and Deal By.., 
18 Q. B. 618 ; 7 Railw. Gas. 227 ; 22 L. J., Q. B^ 
69 ; 17 Jur. 21 -Ex. Ch, 

Aid Refused in Equity.]— Bill, by bapker, for 
au account of shares held in trust for him in a* 
^e?rc?thtile establishmeut, dismissed, fhe trusk 
Mifig in couti^i-^eAtiQU of khe s^ku|e 29 
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c. 16, which prohibits bankers from being traders, as also all such offices, clerkships, and steward- 
Ottleij V. Browtie^ 1 Ball 6c B. 360. ships as should be held by either of them, A. and 

Profits of partnership in underwriting illegal B , dunng the partnership, should be considered 
by 6 Geo. 1, c. 18, s. 12, and could not be subject as partnership piopeity, and be distributable ac- 
of aid in equity, but that pait of the statute is conlingly. The articles contained a provision 
repealed by 5 Geo. 4, c. 114. Watts v. Broolis, that it A. should die duiing the term, then if 
3 Ves. 612. S. 1^., luunvlts v. Ilaujhton, 11 Vos. and during such period or periods as it should 
1G8. happen that no son of A. should be a partner 

^ in the business, B. should be mteiested in one 

li. As to Sale of 1 uoue OJjioes. moiety of the partnciship business, and the exe- 


antmT,/ 5# 6 Edw. 6, 16, 1. 2, 3,4. cutors or actomistrators of A. should be entitled 

,La 49 Oeo. 3, e. 126, .-.s. 1, 3, 8, 9. *'0 V'®, lemammg moiety, to be 

applied by them as part of his personal estate : — 
What Offices within the Statutes.] — The office Held, that the contract was not void as being a 
of cleik to the deputy registrar in the Prcroga- contract for the sale of an office, either withm 
tive Court of Canterbury was not an office con- 5 &; 6 Edw. 6, c. 16, or within 49 Geo. 3, c. 126. 
nected with the administration of justice, within v. Ohfto7i, 9 C. B. 110 ; 19 L. J., 0. P. 

5 & 6 Edw. 6, c. 16, so as to prevent its being j 237 ; 14 Jur. 312. 


aliened or charged. Hor is an alienation of oi 
charge on the profits of the office, contrary to the 


The 49 Ge ). 3, c. 126, s. 3, applied to the sale 
ot iiu East India director’s nomination to a cadet- 


policy of the law restricting the alienation of ship. JKcy/. v. 13 Q, B. 447. 

the income of a public office. A^'ito/i v. Oioui- An agreement fur a pecuniary consideration 
7ielL 3 Y. &: J. 136. 


for the resignation of a commission in the East 


The office ot private secretary does not fall India Company’s service, is the sale of an office 
within the 3 6c 6 Edw. 6, c. 16. v. \utlim 49 Geo. 3, c. 126, and is therefore illegal 

Klo%7rogge^ 0 Moore, 38, n. ; 2 Br. 6c B. 678, n. ; and void. G ramie v. Wronqliton^ 11 Ex. 146 ; 
2 Chit. 475 ; 4 Doug. 5 ; 23 R. R. 539, n. 24 L. J,. Ex. 265 ; 3 W. R. 309. 

An assignment, by a puisne judge of tbe A declaration under 49 Geo. 3, c. 126, s. 6, 
Supreme Couit at Madras, of the sum equal to alleged that the defendant advertised a proposal 
the amount of six months’ salary, diiected by foi a promise to give 150 guineas to any one 
() Geo. 4, c, 85, to be paid to his legal peisonal wh > would piocuie A. a place under government ; 
lepresentatives, in case he should die, in and the woids‘*fora piomise”aie surplusage: and 
after six months’ possession of office, is a valid the w'oids under government” aie sufficient, 
assignment, being a vested contingent interest th mgh the w’ords of the statute aie “ an office 
m such judge ; and, not being payable duimg in the gift of the crown.” Clarhe v. Harvey^ 1 
the lifetime of the judge, is not an assignment of Stark. 92. 
salary within 5 & 6 Ed\v. 6, c. 16, and 49 Geo. 3, 

c. 126, and, therefore, not contraiy to public Illegal Procuremeut.] — It seems doubtful 
policy. ArbutJimt v. JVorton, 5 Moore, P. 0. whether a person paying money for pi ocuring an 
219 ; 3 Moore, Ind. App. 435 ; 10 Jur. 145. office under government, can recover it back. 

An agieement, after reciting that A. had Piekard v. Bonnei\ Peake, 289. 
carried on the business of a law stationer at G., An action wdll not lie upon a promise to pay 
and had been sub-distributor of stamps, and the plaintiff 2L per cent, to piocuie a puichaser 
collectoi of assessed taxes there, and that he had of the plaintiff s place of surveyor of the 
agreed with B. for the sale of the business, and baggage of the port of London ; being con- 
ot his goodwill and interest theiein, to him for tiaiy to the statute. StaeJipole v. Barle^ 2 Wils. 
300^., A., in consideration of 300/., agieed to sell, 131. 

and B. agreed to purchase, the business of a law A bond given for the purchase of an office to 
stationer ; and that A. bhouid not at any time w’hich the groom of the btole has the power of 
cairy on the business of a law stationer, or recommendation, is invalid. ILinbigfon v. Dw- 
within ten miles thereof, or collect any of the rhatef 1 Bio. C. C. 124, 

assessed taxes, but would use his utmost en- A condition to assign all offices is a valid con- 
deavonrs to introduce B. to the business and dition, and wnll be taken to apply to such offices 
offices, IS illegal and void, as being a contract as are by law assignable. Ilarringfoti v. Mop- 
for the sale of an office wdthin 5 & 6 Ediv. 6, rogge, 4 Dough 5 ; Q Mooie, 38, n. ; 2 Br. & B. 
c. 16, and also within 49 Geo. 3, c. 126. Hop- 678, n. ; 2 Chit. 475 ; 23 R. R. 539, n. 
lunsY. Prescott^ 4 0. B. 578 ; 16 L. J., C. P., 259 ; A sale of a commission in the army is not bad 
11 Jur. 562. of itself, but a sale of a public office or any 

A., an attorney, holding the office of clerk of obligation to be made go id out of that is so. 
the peace, clerk to the magistrates, clerk to the Hartwell v. Hartwelf 4 Ves. 815. 
commissioners of land and assessed taxes, clerk 

to the commissioners of sewers, clerk to the Sharing Profits.] — An agreement by which a 

deputy lieutenants, steward of certain manors, deputy officer, appointed by his principal, is to 
coroner for a liberty, secretary to a conservative receive all the fees, and pay the principal a fixed 
association, and secretary to a polling district sum per annum, is void under 5 & 6 Edw. 6, c. 16. 
association, entered into articles of partnership Aliter, where a certain sum is reserved payable 
with B,, wffiich recited that A. carried on out of the fees ; for in that case the deputy is 
the business of an attorney, and held many not to pay unless the fees amount to so much, 
offices, clerkships, and stewardships of manors, Godolpliin v. Tudor^ 1 Bro. P. 0. 135. 
and that it had been agreed that B. should Where, after the recital of the appointment of 
enter into partnership with A. in the business A, to be deputy to B. in the execution of an 
and in the emolument of the offices, clerkships, office within the purview of 5 & 6 Edw. 6^ c. 16, 
and stewardships for twenty years, and that all or 49 Geo, 3, c. 126, A. paying thereout to B. an 
the anq emoluments arising from the annual sum, the condition of the bond is stated 

offi#% elmfehips, and stewardships held by A., to be for the paymmit by to B. of such annual 
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sum generally, it is a good plea in bar to say 
that the bond was giyen in pursuance of an 
agreement to pay such sum absolutely at all 
events. GreviUe v. Athm^ 4 Man. &: Ry. 372 ; 9 
B. & C. 402. 

A., by the interest and on the application of 
B , is appointed custom-house officer of a port ; 
having previously signed an agreement declaring 
that his name was used in the application m 
trust for B , that ho would appoint such deputies 
as B. should nominate, and would empower B. 
to receive the profits of the office to his own use. 
On the failure of A. to comply with the agree- 
ment, no action upon it will lie against him. 
Q-arforth v. Fearon^ 1 H. Bl. 327, n, ; 2 R. R. 
778 

If a covenant is entered into, that, if the 
plaintifi will procure the defendant to be ap- 
pointed to an office, he will pay the plaintiff a 
share of the emoluments, and this is without the 
knowledge of the person who has the right of 
appointing to the office ; it is such a f i and on 
him as will avoid the covenant, whether the 
office is lawfully saleable or not. Waldo v. 
Martin, b D. & R. 3')4 ; 4 B. & C. 319 ; 2 Car. & 
P. 1 ; 28 R. R. 289. 

An agreement to allow a certain share of the 
profits of an office in a dockyard, in order to in- 
duce the possessor to piocure himself to be super- 
annuated, is void. Panons v. Thompson, 1 H. 
Bl. 322 ; 2 R. R. 773. 

An attorney, town clerk, and clerk of the peace 
for a borough, upon the dissolution of partner- 
ship which had existed between him and two 
other persons, entered into an agreement to pay 
to one of them a certain sura of money, and use 
his endeavours to procure for him one-fourth of 
the prosecutions arising in the town clerk’s office. 
Tn an action by him on this agreement, it ap- 
peared that the magistrates of the borough com- 
mitted some offendeis to be tiied at the borough 
sessions, otiieis at the county sessions, and others 
at the county assizes .—Held, that the defen- 
flant, as clerk of the peace of the borough, could 
not legally enter into such an agreement. 
Hughes v. Statham, 6 D. & R. 219 ; 4 B. & C. 
187; 3L. J. (O.s.) K. B. 179. 

An assignment to trustees of all the emolu- 
tnents and profits which during the life of S. and 
his continuing to hold the office of clerk of the 
[»eace for Westminster should arise or become 
■ due to him as such clerk of the peace, or in 
respect of Ins office, after deducting the salary 
• of his deputy for the time being, upon trust to 
pay the interest arising on certain debts due 
from S., and from time to time render the resi- 
due, after satisfying the trusts, to S., is invalid 
in law. Palmer v. Bate, 6 Moore, 28 ; 2 Br. & 
B. 673 ; 23 R. R. 625. 


iii. As to Bail. 

Contract to indemnify Bail.]— A contract t 
indemnify bail against the consequences of th 
non-appearance of an accused person is contrar 
to public policy and therefore illegal. The d( 
fendanr became bail in 100k for the appearanc 
of M. upon a charge of embezzlement. M. pai 
100k to the defendant to indemnify him for bt 
coming bail, then absconded Held, ths 
the plainliffi thf trtstee in bankruptcy of M 
was entitled to thal; $mn tbC deffer 

dant; for althohA'|h4 oontiact tO Wenwiif 
the defendant was against pttblic pomfi 
remained executoiy, in the absence of any ev 
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dence to show that the liability of the defen- 
dant, as bail, had been discharged. Wilson v. 
Struqnell, 50 L. J., M. C. 14.“) ; 7 Q. B. L>. 648 ; 
46 L. T. 218 ; 14 Cox, 0. C. 624 ; 46 J. P. 831. 

A. entered into a recognizance of bail for B. 
on the removal by certiorari of an indictment 
for conspiracy fiom the Central Criminal Court 
to the Queen's Bench. B. wms convicted, and 
1 he recognizance was estreated for non-payment 
of the prosecutor’s costs : — Held, th it A. might 
maintain an action against B. as upon an implied 
indemnity. Jones v. Orchard, 16 C. B. 614 : 24 
L. J., C. P. 229 ; 1 Jiir. (N.S.) 936 ; 3 W. R. 654. 

A defendant reque'sted the plaintiff to become 
bail for the appearance of a person to take her 
trial at the Central Criminal Court, upon an in- 
dictment to be there preferred ; and in con- 
sideration thereof, verbally agreed to indemnify 
the plaintiff against all liability in respect 
thereof. The person bailed not appearing, the 
lecognizances weie estreated, and the plaintiff 
incurred other expenses incidental thereto : — 
1-feld, that the Statute of Frauds did not a])ply, 
this being a mere promise to indemnify, and not 
a promise to answer for the debt, default, or 
miscarriage of another, within s. 4 ui the 29 
Car. 2, c. 3. Cripps v. Hart noil, 32 L. J., Q. B. 
.881 ; 10 Jur. (N.S.) 200 ; 8 L. T, 768 ; 11 W. R, 
9.33— Ex. Ch. 

A contract is illegal, wdiereby a defeinlant in 
a criminal case, wdio has been ordeied to fiiul 
bail for his good behaviour during a specified 
period, deposits money with his surety upon tlie 
teims that the money is to be retained by the 
surety during the specified period for Ins own 
protection against the defendant’s default, and 
at the expiration of that period is to be re- 
turned ; and no action by the defendant in the 
criminal case will lie to recover back the money 
deposited with the surety either before or after 
the expiiation of the specified period, although 
the defendant in the criminal case has not com- 
mitted any default, and although the surety has 
not been compelled to pay the amount for which 
he has become bound. Wilson v. Strugmdl 
(supia), as to this point overiuled. lit rman 
V. Jenchner, or Ziuchner, 54 L. J.. Q. B. 
340 ; 16 Q. B. D. 661 ; 53 L. T. 94 ; 33 W. B. 
606 ; 49 J. r.502~C. A. Reversing 1 Cab. t », 
364. 


On Mesne Process.] — The bailiff of a county 
court, being about to arrest B. under a wairant 
of contempt for non-payment of a judgment 
debt, the defendant, in consideration that he 
would forbear to execute the warrant, promised 
to pay the bailiff 17k on a given day, or surrender 
B. : — Held, not an agreement by the defendant 
to be answerable for the debt or default of B,, 
but an original promise by the defendant to pay 
the money or surrender B., for which a note in 
writing was not required by the Statute of 
Frauds. Reader v. K'mgha7n, 13 C. B. (N.S.) 
344 ; 32 L. J., 0. P. 108 ; 9 Jur. (N.S.) 797 ; 7 
L. T. 789 ; 11 W. R. 366. 

M. being in custody under an execution, pur- 
suant to a warrant of attorney, by which he 
agreed that execution should issue ftom time to 
time for certain instalments of a mortgage debt, 
the defendant in consideration that the platu'M 
would discharge M. out of ipUstody, wdertook 
that h6' should^ if nec^sasryy h® ifeheOUlto 

k eeoou4 |2^eeutioa 

was a valid contract. ■ Atkinson v. Bayntun, 1 
Bing. (N.c.) 444 ; 1 Scott, 404 ; 4 L. J., 0.- P.127. 
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A declaration alleged that an action had been 
brought by the plaintiff against D., whu, being 
about to leave the countiy, had been an ested 
under a capias ; that, in consideration that the 
})laintiff \Vould dibchaigehiin out of custody, the 
deiendant promised to pay the plaintiff the debt 
and costs in that action : alleging, as a bleach, 
non-payment ; to which the defendant pleaded, 
that, during the continuance of that action, and 
while D. was in custody, and at the time of 
making the promise, the plaintiff had no claim, 
demand, or cause of action in respect whereof he 
could have recovered against him ; and that, by 
discharging him out of c ustody, lie did not give 
up any available remedy against him, as "the 
jdaintiff, at the time of the arrest and piomise, 
did, but the defendant did not, know ; and that 
the former suit and arrest were only colourable 
outhepait of the plaintiff, and were not pro- 
secuted for the purpose of trying any doubtful 
or contested question of law or fact * — Held, 
that the declaiation was good, and the plea bad, 
ns it did not show that the arrest was fraudulent 
or illegil. Smith v. Montelih^ 13 M. & W. 427 ; 
2 D. & L. 858 ; 14 L. J., Ex, 22 ; 9 Jur. 310. 

XTnder 23 Henry 6.] — An undertaking of an 
attorney to give a bail-bond m due time, is con- 
trary to 23 Hen. 6. c. 10, and void. Sidgwottli 
V. SphH)\ 4 East, 568 ; 2 Smith, 305. 

Nor can an attorney, by that statute, give an 
undertaking to a sheriff’s officer to appear and 
put in bail, even before the airest is made, and 
it is not ill the power of the officer to execute the 
wiit. Parher v. P^ir/hnid, 2 Smith, 52. And see 
V. Southerfon^ *6 East, 143 ; 8 B. R. 428 ; 
and King v. Price, 1 Price. 341. 

So, an agreement in wnting to put in bail, at 
the retuin of the wiit, or sun end er the body, oi 
pay debt and costs, made by a thiul person with 
the bailiff of the sheiiff, in consideration of Ins 
discharging the paity ai rested, is void by 23 
Hen. 6, c. 10. }t( gems v. Pee tea, 1 Term Rep. 118. 

But an undei taking of an attorney, given to 
the plaintiff in order to piocure the discharge of 
the defendant, to put in bail or pay the debt, is 
not within the statute, because it is not given to 
the sheriff. Ih, 

A promise of a bribe to a bailiff to take bail is 
illegal, and an action will not lie upon the 
promise. Smith v. Stotehhmj, 1 W. Bl. 204 : 2 
Burr. 924. 


d. Contrary to Orders in Conncil, 

Intention.] — A charterparty was made in 
France, by which it was stipulated that the 
ship should proceed to Trouville, a port in 
France, and should there load a cargo of hay, 
and proceed therewith direct to London ; all 
cargo to be brought and taken from the ship 
alongside. The agent of the charterer told the 
master that the consignors would require the 
hay to be delivered at a particular wharf in 
Deptford Creek, and that he should proceed 
there on his arrival in London, which he pro- 
mised to do. On arriving in the Thames, he 
was informed that by an order in council made 
under the Contagious Diseases (Animals) Act, 
1869, it was illegal to land in Great Britain hay 
brqn^ht from Fian^o. The order in council was 
p €^%tence wh» th« <9rartetparty was entered 
pi tihn parries knevr of it, nor 
ahy vIoMion of 






',n 








the hay, and the shipowner brought an action 
against him to recover damages in respect of the 
detention of the ship Held, that under these 
circumstances the charterer could not t-et up as a 
defence that the voyage was illegal, Waugh v. 
Morris, 42 L. J., Q.B. 57 ; L. R. 8 Q. B. 202 ; 28 
L. T. 265 ; 21 W. R. 438. 

A. commissioned B. to get a chaitcrjiaity 
effected on his ship, Russian built and British 
owned. She was accordingly chaiteied to go to 
America, and take m there a cargo of peiniitted 
goods, rice and cotton being specified, and to sail 
therewith to Cadiz, Lisbon, or Gottenburg, as 
directed. By a previous agreement it appeared 
to have been in the contemplation of the parties 
to carry the goods to some port in the United 
Kingdom, and that the ship should carry no 
licence: — Held, that this W'as not an illegal 
contract, so as to deprive B. of Ins right to his 
commission, for proem ing the charterparty to 
be effected. Haines v. Bush, 1 Marsh. 191 ; 5 
Taunt. 521. 

Where A. agreed to sell to B. one-third share 
of a ship, which wus to be employed on a joint 
adventure, in the exportation of military stores 
to South America, contrary to an order in coun- 
cil then in foice : — Held, that (the agieement 
being entire, and containing on the face of it an 
illegal stipulation) it lay on the party seeking to 
enforce the same, to show that means had been 
used to obtain a licence, or that the illegal pur- 
pose had been abandoned ; and that in failure 
theieot, A. could not recover for the share of the 
ship. Holland v. Hall, 1 B. & Aid. 53 ; 18 R. R. 428. 

To an action on a bond, a plea that the bond 
was given to secure payment of the price of 
goods, agreed to be sold and delivered in Lon- 
don, by the plaintiff to the defendant, to be by 
the latter shipped to Ostend, and thence re- 
shipped for the East Indies, and there trafficked 
with clandestinely, is a sufficient bar to the 
action ; the case being within 7 G^o. 1, c. 21, 
which avoided all contracts for supplying car- 
goes to foieign ships in such a tiade, Lightfooty, 
Tenant, 1 Bos. & R. 551 ; 4 R. R. 735. 

After Beclaratlon of War.] — A declaration on 
a charterparty, by which the charterer engaged 
to load at Odessa, by his factors, a cargo of 
wheat, thirty-five running days to be allowed ; 
alleged as breaches, that he did not load the 
cargo, and, though he detained the ship on 
demurrage at Odessa, had not paid the demur- 
rage. A plea stated, that the charterer was a 
British subject, and that after making the 
charterparty, and before the arrival of the ship 
at Odessa, and before he provided a cargo, war 
was declared by England against Russia ; that 
Odessa was a hostile port ; that it became im- 
possible for him to fulfil the charterparty witji- 
out dealing or trading with the Queen’s enemiep, 
of v^hich the shipowner had notice before the 
expiration of the running days. The replicatrqn 
set out an order in council of the same date as 
the declaration of war, by which the Queep 
waived her right of seizing enemies’ prqpqrty 
on board of neutral ships, and another Orqer 
council made before the expiration of the fun- 
ning days, and while there was time to load ihe 
vessel within them, allowing neutrajl vessels to 
export into the Queen’s dominions chan^ise 
to whomsoever they might 
ting Bririah to trade with all places not 

hloetodoC , P the ship and the 

Odessa .VTM 
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in blockade : — Held, that the plea was good, 
as the contract was rescinded by the declaration 
of war ; and that the leplication was bad as tlie 
orders in council could not revive it when once 
dissolved. E'^posito v. Btmdeiu 7 El. & Bl. 768 : 
27 L. J., 0. B. 17 ; 3 Jur. (N.S.) 1209 ; 5 W. B 
732— Ex. Ch. 

Authority.] — An ordinance passed in pin -nu- 
ance of an order in council, anil not altered oi 
disapproved of by the Queen in council, thou«:h 
seemingly morc extensive than contemplated by 
the order, is not void for the excess, but v ill be 
considered as duly authorised by the older, and 
taken in coniunction with it. Inglhs v. De Bar- 
nard^ 3 Mooie, P. C. 425. 

A. undertook to convey B.’s goods from Liver- 
pool, and to land them at Canton. On arriving 
there the British super intendent of trade, acting 
under the orders of the government in England, 
prohibited A. from landing the goods, and a loss 
ensued. In an action for breach of contract he 
pleaded only that he was prevented from per- 
formance by the officers of the Queen, duly 
authorised in that behalf, and exercising the 
powers of the governor. The officers were ap- 
pointed by 3 & 4 Will. 4, c. 93, s. 5, and acted 
under the orders of the Queen in council. The 
plea was bad, because it did not set out the 
orders under which thesupeiintendent of Biitish 
trade at Canton acted, nor did it set out that the 
performance of the contiact had been prevented 
by any acknowledged p’C’ogative of the Crown 
Ekam V. HiLttin, 4 IMan. k Gr. 054 ; 2 D. (v.s ) 
600 ; 5 Scott (N.E.) 670 ; 12 L. J., C. P. 17 ; 6 
Jur. 1042. 

e. Contrary to International Law 

Effect of Declaration of War ] — The effect 
of a declaration of var is to dissolve contracts 
of affreightment made before but which remain 
to be executi d at the time. Espos^Ho v. Bowden, 

7 El. & BL 763 ; 27 b. J , Q. B. 17 ; 3 Jur. (N.S.) 
1209 ; 5 W. K. 732— Ex. Ch. 

The shipping of a caigo tiom an enemy's poit. 
even in a neutral vessel, is an act of dealing and 
trading with the Queen’s enemies, and is theie- 
fore illegal. Ih, 

A neutral. V hilc a war is imminent, or even 
after it has commenced, is at libeity to purchase 
either goods or shi])S (not being ships of w'ai) 
Irom either belligerent, and the pui chase is valid 
whether the siih-ject of it is Iving in a neutral or 
an enemy’s port. Soremen v. Ben., 11 Moore, 
P. C. 141. 

A Russian vessel was sold, bona fide and ab-, 0 - 
lutely. by an enemy to a neutral when the w'ar 
between Russia and Great Britain was imminent. 
The vcsacd was at the time of the sale in the pro- 
secution of a vovage from an enemy's port to a 
neutral port, where she ariived, and was taken ^ 
possession of by the purchaser Held, that the 
sale, though in transitu, was valid, as thetian- 
situa had censed when the vessel had come into 
possession of ihe purchaser, which took place 
before the seizure dh. 

A declaration of w'ar by this country against a 
foreign power, imports a prohibition of commer- 
cial intercourse with the subjects of that power. 
"vV/i V. BvU. 2 C. B. (N.S.) 563 ; 26 L. J.' 

230 ; 5 w. a. $m. 

nsd^te % the agent of th^ ch^r- 
mm tU time % 
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party, wdth all its rights and obligations,” to a 
third person, and that he must address himself | 

to such third peison for a cargo, does not amount f 

to a renunciation of the charterparty, so as to 
entitle the owmer to sue as for a breach at that 
time. Il>. 

Position of Neutral.]— The national character I 

of atiaderisto be decided for the pui poses of 
the trade, by the national charactei of the ]>lace * 

in w'hich it is carried on. If a w'ar breaks out, 
a foreign merchant carrying on trade in a bel- 
hgeient country has a reasonable time allow'cd 
him for traiisteriing himself and his property to 
another count ly. If tie does not avail himself of 
the opportunity^ he is to be treated, for the pur- 
poses of trade, as a subject of the power under 
whose dominion he carries it on, and as an enemy 
of those with whom that powder is at w’-ai. The 
Gerawno, 11 Moore, P. 0. 88 ; 5 W. R. 450. 

A temporaiy occupation of a territory by an 
enemy’s force docs not, of itself, necessarily con- 
vert the territory so occupied into hostile teiri- 
tory, or its inhabitants into enemies. Ih. 

The pm pose of the blockade w-as dcclaiedto 
be for preventing the impoit of provisions to 
the enemy in possession of a neutral’s country. 

Semble, that the fact of a neutral ship bringing 
out a cargo of corn is not a breach of such 
blockade. II). 

The sale of a ship absolutely and bon^ fide by 
an enemy to a neutral imminentc hello, or even ^ 

flagrante bello. is not illegal. So)‘tnmi v. Beq , 

11 Mooic, P. Ck 119. 

Running Blockade.] — It is not an offence 

against the law of nations, or the law of this 
countiy, for the subject of a neutral state to 
supply contraband of wnr to abclligeient pow'er ; 
an 4 the right of the other belligerent to seize 
such contraband of wmr in tiansitu is merely a 
co-existent conflicting right which exposes the 
neutial merchant to the lisk of confiscation, but 
does not render illegal a contract between him 
and another neutral subject for a joint adventme 
for the supply of such contrabnnd goods. Ch a w/.s.ve, 

E,v parte, Grazehrooh, In re, 34 L. J., Bk. 17 ; 

11 Jur. (N.S.) 400 ; 12 L. T. 249 ; 13 \V, R. 627. 

Nor IS snch a contract rendered void by the 
Foieign Enlistment Act, or 16 & 17 Viet. e. 107, 
or the Royal Proclamation of the 13th of May, 

1861. li. 

Goods wdiich are contraband of waar, in the 
course of transport from a neutral poit to a ^ 

neutral port, in a neutral ship, are not by the ^ 

law of nations liable to seizure by the cruisers of y 

a belligerent state, even though the shipper may f 

know^ or intend that they shall ultimately reach 
a port belonging to the enemies of the captors. L 

To render goods contraband of w^ar liable to 
seizure, they must be taken in delicto, that is, in 
the actual prosecution of a vovage to an enemy’s 
poit. Ilohhs V. Ile^imng, 17 G. B. (N S.) 791 ; *84 
L. J., 0. P. 117 ; n jur. (N.S.) 222 ; 12 L. T. H j 

205 ; 13 W. R. 431. 

Nor does the mere fact that the ship carries 
simulated papers per se operate as a forfeiture of 
either ship or goods, though it may affoi d evidence 
from which a prize-court may infer that the ship 
was or the goods weie enemy’s propeity, or that 
her destination was to a blockaded port or to m 
enemy’s port wdth contraband of war. Xh. 

A breach of blockade by nertral^ hot ah 
offence against the munioipal l^y^ Of ooitofry ^ 
and therefore an, agnecmieiit contetepii®a^^#l4i.k» 
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breach .of blockade is not illeg'al. The Helen ^ B5 
L. J., Adm. 2 ; 11 Jin. (n.s.) 102.“) ; IB L. T. B05. 

And see Shipping. 

Foreign Loans. J— It ib illegal for a person 
residing in this countiy to raise money by way 
of loan, to assist subjects of a foieign state, so as 
to enable them to prosecute a war against a 
government m amity with oui o\mi. De Wutz v. 
Ilendrlohs, 9 Moore, : 2 Bing. B14 ; B L. J. 
(o.s.) C, P. 3 ; 27 11. R. OOO. 

A foreignci has nought to negotiate in England 
a loan for the use of a state which has sepauxtod 
itself fiom and is at war with one of Englaml’s 
allies (such state not being at the time i ecog- 
msed by England), without the permission of the 
English government. Yeisaret v. Clement* $ 
Bing. 432 ; 11 Moore, 308 ; 2 Car. & P. 223. 

If several persons aie jointly engaged in a 
bubble, to laise money foi a non-existing state 
or government, one cannot maintain an action 
against another foi the money so raised. JIae~ 
Gregor v. Lowe^ 1 Car. <k; P. 200 ; R. & M. 57. 

Nor, where the oiiginal contract was made 
with a government not acknowledged by G-reat 
Britain, can a court of equit y give i elief . Thom p- 
son V. Powles. 2 !Sim. 194. 

It is illegal to pm chase obligations or secuiities 
purporting to be gi anted by the government of 
a foieign country vhich government has not 
been lecognisodby the King of England. Thom})- 
Si n V. Barehiy, 0 L. J. (o.S.) Ch. 93. 

Illegal Abroad.] — A written contract made in 
Jamaica, which, by the laws of that island, is 
void for want of a stamp, cannot be recovered 
upon here. Alves v. Hodgson, 7 Term Rep. 241 ; 

2 Esp. 528 ; 4 R. R. 433. 

A document will not be rejected as evidence on 
the ground theXt it has not been stamped in the 
manner required by the law of a foreign country ; 
but where the Ixw of a foreign country rendeis a 
contract invalid unless stamped in a particular 
way, a contract not so stamped cannot be en- 
forced here. Bristow v. Seegueville, 5 Ex. 275 ; 
19 L. J., Ex. 289 ; 14 Jur. 674. 

Forging Foreign Notes.] — The value of paper 
made for the purpose of foiging assignats upon, 
to be exported to France, may be recovered in 
our courts, although the plaintift knew for what 
purposes the paper was to be applied. Smith v. 
Alareonnay, Peake, Ad. C. 81. 

Where the consideration of a promissory note 
was the engraving of plates upon which assignats 
were to be forged Hel<l, that if the party did 
not know that they were made with a fraudulent 
intention, and supposed them to be issued with 
the authority of government, he might recover 
on the note. Strong'itharm v. Luhyn, 1 Esp. 

f. Contrary to Morality. 

Cohabitation as Consideration.] — Agreements 
entered into with a view to future cohabitation 
and prostitution are illegal and void, as being 
against public morality. Walker v. Perkins, B 
Burr. 1668 ; 1 W. Bl. 517. 

A bond for cohabitation with a woman seduced 
by the obligor, and for maintenance, after his 
deathi is void. Ih. 

a Jnartie^ woman living separate from her 
ehtsre^ tbe sowico of 0. as his house- 
pt Illicit boi^heotlon with ' 


him, during which period C, struck her a violent 
blow, which compelled her to have medical 
advice. On her threatening legal proceedings, 
0. promised compensation, and an agreement 
was drawn up by which, after reciting that they 
had lived together, but agreed thenceforth to 
separate, C. agreed to pay certain sums to B. for 
her separate use, and it was mutually agreed that 
each should live separate and apart from, and in 
no manner molest or annoy, the other. The 
illicit connection thereupon ceased. B. filed 
her bill for specific performance of this agree- 
ment : — Held, on demurrer, that there was no 
suflPcient consideration in the agreement to 
entirle B. to recover upon it. Laneaster v. 
Cartir, 2 W. R. 437. 

A bill 10 be relieved from a security, first, on 
the ground that it was given for an immoral con- 
sideration ; and, secondly, because it was not 
drawn in conformity with the agreement be- 
tween the parties, cannot be sustained. This 
court has authority to relieve against an in- 
strument, which, though legal upon the face 
of it, was, in fact, executed for an illegal and 
immoral purpose. Batty v. Chester, 5 Beav. 103. 

Where a party filed a bill to be relieved from a 
deed, made in consideration of future cohabita- 
tion, and in pursuance of an alleged contract 
to provide for the woman only during the 
connection, and the bill was so framed as to 
make it the gist of the complaint, that the 
immoral contract had not been performed on 
the part of the woman, the bill was dismissed. 
Ih. 

In an action on an annuity bond given by a 
man to a woman with whom he has cohabited, 
the question for the consideration of the jury is, 
w’hether at the time it was given there was or 
was not an intention and agreement to continue 
the connection for the future ; for if there was 
such intention, and the bond was given in further- 
ance of such arrangement, the plaintiff cannot 
recover. Friend v. Harrison, 2 Car. & P. 584; 31 
R. R. 698. 

Voluntary bond, during cohabitation to a 
woman previously of a very loose life ; soon 
afterwanis another bond expressly securing a 
continuance of the connection by an annuity 
in case of separation. Bill by the executor to 
have the bonds delivered up was dismissed 
with costs, the foimer being considered un- 
impeached ; the latter void at law as pro turpi 
causa. Gray y. Hathias, 5 Ves. 286; 6 R. R. 
48. 

S., living m unlawful cohabitation with M., 
granted an annuity to a trustee for her, and agreed 
to chaige it on any leal estate he might become 
possessed of, the fiist payment to be made upon 
his death or marriage, or cessation of cohabitation. 
He also gave a bond and warrant of attorney to 
secure the annuity. The cohabitation ceased, and 
an action vas brought on a judgment which Rad 
been entered up on the warrant oh attorney. 
8. filed a bill to lestram the action, and for can- 
celling the grant of the annuity : — Held, that the 
giant was totally void at law. Smyth v. Griffin, 
14 L. J., Ch. 28; 8 Jur. 1131. 

Bill for payment of a sum of money and an 
annuity secured by a deed poR to a young 
woman, who had been seduced by a maxTied 
man in whose family she lived as companion 
to his wife, and who by continuing to live with 
him occasioned a separatiep., dismissed ; but 
without cosies, on aWunt of her previous good 
ch«ntei?. V. ^ t’es. 160. 
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Whore a married man living with his wife 
cohabited with a single woman, who knew that 
he was married, and at the termination of the 
illicit intercourse, gave her a bond to secure the 
payment of an annuity for the support of herself 
and two young children, the offspring of their 
cohabitation : — Held, that the bond was void, 
Wp V. Mtmeleif, 9 D. & R. 165 ; 6 B. & C. 138 , 
30 R. R. 266. 

A declaration stating that the plaintiff hal 
cohabited with the defendant as his mistress, and 
that it was agreed that no further immoi al con- 
nection should take place between them, and that 
the defendant should allow her an annuity as 
long as she should continue of good and virtuous 
life and demeanour : and that thereupon, in 
consideration of the premises, and that the plain- 
tiff would give up the annuity, the defendant 
promised to give her as much as the annuity was 
woith,isbad. Bnuungfati v. WaJhs^ 4 B. & Aid. 
650. 

Past seduction and cohabitation aie not a good 
consideration to suppoit a giant of an annuity. 
Bmvmont v. JR(U‘i'e^ 8 Q. B, 488 , 15 L. J., Q. B. ; 
141 ; 18 .Tur. 284. 

A,, having a wife who lived separate from him, 
afterwards purported to many another woman 
who knew nothing of the wde being alive ; but 
it being discovered, A., Ill older to prevail vitli 
the other woman to stay with him, some yeais 
afterwards gave a bond to her trustee to leave 
her 1,OOOZ. at his death, and died not leaving 
assets to pay his simple coiitiact debts. Tf this 
bond had been given immediately on the 
discovery, and they had paited, it had been 
good ; but as it was, it was decreed to be 
delayed to all other cieditois. Cost'^ Case, 3 
P. W. 339. 

Bill to be relieved against a bond to pay 400^ 
to a woman the plaintiff kept as a mistress: 
relief denied ; but otherwise, if the obligee was a 
common strumpet, but then it mustbesochaiged 
in the bill, and put in issue, for othcrw ise, if it is 
so proved, the depositions cannot be read 
Wialey v. Norton, 1 Verm 483. 

Not presumed unless proved. LUjlitbone v. 

1 Eq. Abr, 24. 

Where testator gave a bond ex turpi caus5, 

4 and made an eqral provision for obligee by will, 
it was held void as against ci editors, and the 
legacy was left for the obligee and executor to 
contest. Bolinson v. Gee, 1 Yes. 251. 

Voluntary bond given by a person to a common 
woman after he had kept her two years not 
relieved against upon a hill by the executor of 
the obligor. Bill v. Spencer, Ambl. 641. 

Bill by executor to avoid bonds given by 
.testator, on suggestion that they were gained by 
threats and undue means ; defendant by answer 

3 5. they were entered into for money lent and 
ts due. It appeared, defendant was a common 
^ harlot, and the plaintiff’s father had unlawful 
CKmversation with her : — Held, though this not 
^ -Set forth in the biU, yet the defendant’s answer, 
^saying the bonds were given for money lent, 

. fiufSciently puts it on issue, though not laid in 
the hill. Where the party himself is culpable, 
and comes for relief against the said bonds, court 
may refuse ; otherwise where his executor comes. 
Matthew v. Ilaohvry, 2 Veiti. 187, 

A daughter joined* her father in covenanting to 
surrender a copyhold, by way of mortgage, tb A. 

' ’ a Sum of moneT lent hv Mm 


the daughter, whom he was seducing, or had 
seduced. Upon a bill to enforce the deed and a 
cross bill to cancel it, the court at first considered 
that it could not interfere for either party, but 
ultimately ordered the deed to be cancelled, and 
that A. should pay the costs of both suits, except 

those of the father. lU v. B , B v„ 

ir , 32 Beav. 574. 

Note given ex turpi causa set aside. BohinsoH 
V. 9 Mod. 263. 

Bemuirer allow’ ed to bill, after verdict at law 
on bond, praying disco veiy, if consideiation was. 
not an illicit connection, and if defendant was 
not guilty of general incontinence. Franco v. 
Bolton, 3 Vcs. 368. See 6 R. R. 71, n. 

When Security Valid — Past Cohabi- 
tation.] — The plaintiff sought to be relieved 
fiom a deed by which he had covenanted 
to pay an annuity to the defendant, a 
female, on the ground that the considera- 
tion for it w’as a })romise made to him by the 
defendant to live wntli him as his mistress. The 
defendant demuired for want of equity ; but the 
demurrer was o\ erruled, because it did not appear 
that the plaintiff had availed himself of the pio- 
m se. S(s‘mei/ v. Bley, 17 Sim. 1 ; 18 L. J,, Ch^ 
350 ; 13 Jur.’480. 

To an action fur aireais of an annuity, it ‘s no 
answer that it w^as granted in consideration of co- 
habitation wnth the plaintiff, unless she knew uf 
the arrangement. Daniel v. Laitule>n, 1 F. & F. 289. 

Bond by an obligor to secure the payment of 
an annuity to his kept mistress after his death. 
The consideration did not appear upon the face 
of the bond ; but at the time of executing it the 
obi gor stated it to he for past cohabitation, and 
because the obligee wms the mother of children 
by him. The bond w’as retained by the obligor in 
the custody of h.s solicitor, so that the obhgce 
did not become awmre of its existence till after 
his death . — Held, that it was a valid operative 
instiument, although the obligor when he executed 
it declared it to be bis intention not to brea]|: off* 
the connection wnth the obligee, and did in fact 
maintain her and her children till his death. 
Ball V. Balmer, 3 Hare, 532 ; 13 L. J., Ch. 352 ; 
8 Jur. 459. 

The testator six months befoie his death gave 
a bond to a lady wuth w horn he had cohabited 
for more than thirty years, conditioned for the 
payment to her at the expiration of two yeais of 
a sum of money and interest ; and he continued 
to cohabit with her until his death. There wms 
nothing on the face of the bond wdth referei ce 
to the cohabitation, and there w’as no evidence 
that it wms m fact given to secure the con- 
tinuance of the cohabitation .-—-Held, that the 
mere continuance of the cohabitation was not 
enough to raise the presumption that the bond 
was given in consideration of future cohabita- 
tion, and accoidingly that the bond was good* 
Gray v. Mathias (5 Ves. 286 ; 5 R. R. 48) ob- 
served on. YaUane^,Jnre, Vallaneey. Blag den ^ 
26 Ch. D. 363 ; 50 L. T. 574 ; 32 W. R. 918 ; 48 
J. P. 398. 

A., having seduced B., and she being enceinte 
by him, and living with him, he executed to her 
a deed whereby, in consideration of the release 
of a debt due by him to her uncle, he granted te 
her an annuity payable out of lands. The co- 
habitation continued for fourteen years, when 

A "Kinr papCl'S 
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to dei-nvc her of her ainniity. B. swore that no not sufficient gioimd to hold it pro turpi caus^. 
agreement or stipuhtion for any futuie co- Colmun v* 8ai*rd7^ 1 Ves. J. 51 ; 1 R. R. b3. 
habitation w'as entered into or promised at the In a separation deed a covenant, by which the 
date of the deed, which was prepared solely by husband undertakes to pay his wife an annuity 
the solicitor of A., and without her knowledge or wnthout restricting his liability to such time as 
solicitation, and witliout her being aware of the she shall be chaste, is good, and is not against 
intention of A. : — Hehl, that the onus was on public policy, and the covenant lemains in force 
those impeaching the iiistiument, which was and the annuity continues payable, although the 
prima facie valid, to show that it was given ex wife afterwaids commits adultery. But, semble, 
turpi causl ; and the case lieing one in ^^hlch per Cotton, L,J., on the authoiity of JSramy. 
B. 'would clearly be entitled to a premium pu- Can'ington (2 De G-. F. & J. 481), that if th^e 
dicitifc, the deed was allowed to pievail over covenaiit had been inserted in the separation 
Yoluntecis claiming under the will. Howell deed with the intent that the wife might beat 
V. Prlee^ 1 Jur. (N.R.) 4i'4. liberty to commit adultery, the deed would have 

It has been held that a boiul in consideration been void. Feanm v. A ylerford (^EarT)^ 64 R. J.,> 
of past cohabitation is good. 'Junieev.Va^igkun^ Q. B. 33; 14 Q. B. D. 732; 52 L, T. 954; 33 
2 Wils. 339. And see (h'atj v. and W. R. 331 ; 49 J. B. 596 — 0. A. 


Erle^ul V, Harrhon^ supra, col. 174 
A bond for securing a piovision to a woman 


Plea of— Discovery in Aid.]- 


who had been seduced by the obligor, and foi nanted with tiustees to pay an annuity for the 
her children, given after cohabitat ion determined, benefit of a w’oman. The trustees sued A. on the 
held good, notwithstanding the obligor was covenant, the deed being good on the face of iR 
married when the connecti<yn c<numenced. Kiiye A. pleaded that the consideiation for the cove- 
V. J/ccrc, or J/c.sWcy, 2 Sim. 260 ; 3 L.J. > ‘int was futiue illicit cohabitation between 
Co.S.) (hi. 136. himself and the woman, and he then filed a bill 

A contract to grant an annuity, in considera- asrainst tlie tuistces for discovery in aid of the 
tion of the discontinuance of cohabitation and plca. Upon demuner to the bill by the trus- 
of the 1 elease of an alleged ])iomise of mairiaec, tees: — Held, re\ei sing the order below, that A » 
IS enfoiceable in equity. Reman v. Handley, was entitled to the discovery, notwithstanding 
2 De (h J. & B.283 ; 10 Jur. (N.s.) 906 ; 10 h T. be vas paiticeps ciiminis, Benyoyi v. JSettle^ 
800 ; 12 W. R. 1021, Jold, 3 M. & G. 94 ; 20 L. J., Ch. 180 ; 15 Jur. 

A* bond given to kept mistress for her main- -09. Re\ erring 17 Sim. 51. 
teiiance. and provision for child she had by Prostitution.] — If a party lets lodgings to 

deceased, shall not be set aside in favour of his immodest woman, to enable her to consort 
legitimate children or heir, if not obtained by -with the other sex, he cannot recover in an action 
fraud ; but shall not be paid out of personal lodgings ; but if the woman 

estate until after simple contracts, but shall be lodges there, and receives her visitors 

paid out of the real estate, if there be one, m gige-^vhere, he may. Aiwletoth v. Cawjphell^ 2 
case peisonal estate falls shoit. Cray v. lioo/ie, ^ -p^ 

Cases t. Talb. 153. 

A. executes a deed, whereby he agrees that Knowledge of Purpose.] — So, although he 

his executors, &c., shall, after his death, pay B. did not know, at the time of letting the lodgings,, 
2.000/., in order to pui chase an annuity for the of her habits, if he afterwards became acquainted 
life of herself and a bastard child begotten on her with the fact, and permitted her to remain a$ a 
by A. Equity will compel a specific peiforra- tenant. Jenmny^s y. Throgmorton, "B. k M. 251. 
ance of this agreement. Anna7idale{Marchione,s^) B. Gtrardy v, IHehar a son, I Bos. k "B, ; 


V. Humh, 1 Bro. P. C. 250 ; 2 l\ W. 432. 

A. grants an annuity to a woman whom he 


1 Fsp. 13. 

But an agreement to pay for the washing and 


had seduced, out of his manor of D., in 'which getting up of expensive articles of dress for a 
A. had no estate. Equity will make him secure prostitute has been held valid, although it was^ 
the annuity out of other lands. Jh. known to the party by whom the work was 

Plaintift had seduced his wife's sister, and had done that the dresses were to enable her to 
several children by her, and gave her some bonds appear at public places in the exercise of her 
for payment of money, as a provision for her and vocation. Lloyd v. Johnwn, 1 Bos. & P. 340 ; 4r 
her children, and these bonds being sued, he E. R. 822. 

brought a bill suggesting that the bonds were And so held, in nearly a similar case at nisi 
given for no valuable consideration, but it was firius, unless proved that the plaintifi had 


dismissed with costs. Siileer v. Hayward, Pre. 
Gh. 114. 


furnished them with an express view to enable 
the defendant to cairy on her pi ostitution, and 


And that an agreement by the defendant to expected to be paid from the profits of it. JBomy 
allow the plaintiff, with whom he cohabited, in v. Ben mi, 1 Camp, 348 ; 10 R. li. 697. 
case they should separate, an annuity for life, It is a good defence to an action for the hire pf 
provided she should continue single] is valid, a brougham that the defendant was a prostilif^ 
(^ibsofi V. JO i Okie, 3 M. vS. 463 ; 16 R. R. 333. and that the plaintiff at the time of the hiring 
A person bound himself to pay an annuity to knew it, and that the brougham was^ for the 
an unmarried woman, by 'wdiom he had had puipose of meretricious display ; and it fe hot 
several children, on condition that she should necessary to prove that the brougham vfa$ 
not require their custody or management:— plied m the expectation that the <feEen<^Wt'Jfoi^ 
pjSH, that there was a sufficiently valuable pay for it out of her earnings as a pwtitnte. 
Consideration to support the bond as a specialty Pearce v. Broohm, 35 L. J., Bx. 134 ; L. R. 1 
debt. n, 30 L. J„ Ch, 606 ; 4 D. T. Ex. 213 ; 12 Jur. (NA), 342 ; 14 R, f*. m ; 14 

of assignment stock, from A lessee of a honse wMOh had been, notoriously 
a married man to a married woman, that she used for many > years as a brothel, assigned his 
shaE live where he resides, though- suspieions,is terra to a purchaser, knowing that the rent and 
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a premmm would be paid out of the profits of 
the immoral trade carried on there. Among the 
covenants contained in the original lease was a 
covenant to deliver up the premises in good 
repair at the expiration of the tenn, and also not 
to permit the same to be used as a brothel. At 
the termination of the lease, 'the lessor compelled 
the lessee to pay a large sum for dilapidations 
and certain arrears of rent. The lessee submitted 
to the payment and claimed over against the 
estate of his assignee under a covenant in the 
assignment for indemnity in respect of all the 
lessee’s covenants : — Held, that the assignor was 
not entitled to recover, the whole transaction 
and every obligation arising out of it being 
tainted with immorality, v. White, 35 

L. J., Oh. m; L. 11 1 Eq. 626 ; U L.T. 350 ; 
14 W. R. 510. 

To a declaration containing two counts, the 
first for the breach of a contract to re-deliver a 
bank-note to the plaintiff, and the second for 
detaining the note, the defendant pleaded that 
it was deposited by way of pledge to secure the 
repayment of money advanced to the plaintiff. 
Replication, that the money was knowingly 
advanced for immoral purposes. Upon the trial 
the facts were proved as stated in the pleadings : 
“-Held, that upon the whole record the defendant 
was entitled to judgment, as it was impossible 
that the plaintiff could recover, except through 
the medium and by the aid of an immoral trans- 
action to which he was himself a party, so that 
the maxim “ In pari delicto potior est conditio 
possidentis ” was applicable. Taylor v. Chester, 
10 B. & S. 237 ; 38 L. J., Q. B. 225 j L. R. 4 Q. B. 
309 ; 21 L. T. 359. 

other Immorality. ] — The defendant contracted 
to let rooms to the plaintiff. Afterwards dis- 
covering that they were intended to be used for 
the delivery of lectui’es maintaining that the cha- 
racter of Christ is defective and His teaching mis- 
, leading, and that the Bible is no more inspired 
than any other book, he refused to allow the use 
of them, but did not assign this as a reason for 
his refusal. In an action for breach of the con- 
tract : — Held, first, that the publication of such 
doctrines was blasphemy, and that therefore the 
purpose for w’hich the plaintiff intended to use 
the rooms was illegal, and the contract one which 
could not be enforced by law. Cowa 7 i v. Mil- 
hourn, 36 L. J., Ex. 124 ; L. R. 2 Ex. 230 : 16 
L.T. 290; 15 W. R. 7.50. 

Held, secondly, that the defendant was entitled 
to justify his refusal on this ground, notwdth- 
standing his havingassigneda different reason. Ih. 

The printer of an immoral and libellous work 
cannot maintain an action for his bill against the 
publisher who employed him. Po])lett v. Btoch^ 
dale, R. & M. 337 ; 2 Car. & P. 198 ; 31 R. R. 662. 

An author, by a verbal agreement, employed a 
printer to print a work, and placed the manu- 
^ script in his hands, with an intimation that it 
would be accompanied by a dedication. The 
work wrns printed by him, and the dedication 
having been sent, a proof of it was struck off at 
hiB premises by his servants. Before the copies 
of the dedication w'ere wmrked off, his attention 
was for the first time directed to its contents, 
^^^®bous, he refused to print 
the dedication : — Held, first, that he might re- 
cover against the author for printing the work 
Without the dedication. ClaAj v. Ya$e$^ \ N. 

Jur. C5r.s.) 908 ; 4 


Held, secondly, that the action for this pur- 
pose was rightly brought jfor work, labour, and 
materials ; and that this \vas not a contract for 
the sale of goods wnthin the Statute of Frauds 
(29 Car. 2, c. 3), s. 17. I?j. 

A. agreed to supply B. with a manuscript of a 
work, to be printed by the latter, the profits of 
which were to be equally divided between them : 
— Held, that B. might maintain an action against 
A. for refusing to supply manuscript after part 
of the Work had been printed; but it would be 
a good defence of such action, to show that the 
intended publication was of an illegal nature ; 
but this is not to be presumed, the work itself 
not having been produced at the trial. Cale v. 
ZeeUe, 2 Stark. 107 ; 19 R. R. 692. 

An action will not lie for the price of libellous, 
obscene, or immoral prints. Fores v. JoJmes, A 
Esp. 97 ; 6 R. R. 840. 

Hor for pirating a work of a libellous or of an 
immoral tendency — as the “ Amours of a Courte- 
zan.” StocMale v. OniDliyii, 7 D. & R. 625 ; 5 

1 B. & C. 178 : 2 Car. A P. 163 ; 4 L. J. (o.s.) K. B. 
122 ; 29 R. R. 207. 

Without a plea of immorality, a defendant will 
not be allowed to give that fact in evidence as 
avoiding a contract, but may do so to impeach 
the plaintiff’s credibility. Maenal) v. Johnson, 

2 F. & F. 298. 

Possible Immorality — ^Existence of Contract, 
how affected by.] — Where a party has agreed to 
print and publish a certain specified quantity, as 
a sheet or a page, or a certain number of pages, 
of printed matter, at a certain time, and at a 
certain rate per page or sheet, there is a com- 
plete contract, and he cannot disclaim or deny 
the contract merely because, at the time he 
made it, he had not seen the matter to be 
printed, and that it might contain indecent, 
immoral, or libellous matter ; for if it did so, 
though that would be a legal excuse for declining 
to print and publish it, it would be no ground 
for denying the existence of the contract, and 
would be no evidence under non assumpsit, but 
must be specially pleaded by way of excuse. 
Zara v. General Apotheearies Co., 26 L. J., 
Ex. 225. 

gr. Compromise of Criminal Proceedingrs, 

Agreement not to Prosecute.] — A sum was 

provided by A. under an agreement, by which it 
was to be applied in paying the liabilities of B. 
to a company, with the object on the part of A. 
of saving B. from a criminal prosecution. The 
company intended to prosecute, but pending 
negotiations for the contract counsel advised 
them that no crime had been committed ; — Held, 
that the agreement was void on three grounds : 
first, that the company had not disclosed the 
fact that they had abandoned their intention ; 
secondly, that it was against public policy, as 
being an agreement to stifle a public prosecu- 
tion ; and thirdly, that it was made under 
pressure. Davies y. Zondon ayid Provincial Ma- 
rine Insurance Co., 47 L. J., Ch. 511 ; 8 Ch. D, 
469 ; 38 L. T. 478 ; 26 W. R. 794. 

Held, also, that the illegality was not such 
that (the fund being in medio) the court would 
refuse to interfere in favour of A. Zb. 

Specific Performance.] — A court of equity 

will not enforce an agreement against a party 
who was induced to enter into it in order to save 


■v:% 
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his sons from a threatened prosecntion for felony, being again brought before the magistrates, the 
hmar v. Elliott, 2 L. J. (o,S.) Gh. 178. . latter, having been informed of the terms, 

A bill in equity lies not to compel a specific allowed the prosecution to be withdimm. A.’s 
performance of an agreement to pay money in wife afterwards refused to perform her agree- 
consideration of having stifled prosecution for ment/ B. brought an action to enforce the 
felony, Secus, if to stop a prosecution at law for charge, and A.’s wife counter-claimed for a 


L fraud. Johnson v. 0(jilhj, 3 P. W. 279. 


Withdrawal from Prosecution.] - 


179. declaration that she was entitled to have the 

deeds delivered up to her : — Held, that the agree- 
An agree- meiit to charge the separate property was 


ment by a wife to waive tlie further prosecution illegal and could not be enforced, and that the 
of an hidictnient against her husband for an defendant was entitled to the declaration for 
assault, in consideration of his allowing her an delivery of the deeds. Larceny by a bailee is a 
annuity by way of separate maintenance, is an felony, but, if it had been a misdemeanour, the 
illegarcontract, though entered into with the agreement to charge in consideration of the 
sanction of the court in which the indictment is withdrawal of the prosecution would have been 
tviQdJ Garttiv. Earnsh mo, i^Y. void. Whitmore v. Earley, 45 L. T. 99; 29 

A petition having been presented to the House W. E. 825 ; 14 Gox. C. 0. 617—0. A. 
of Comruons against the return of a member, on 

the ground of bribery, the petitioner entered into In Consideration of Staying Civil Action.] 

an agreement, in consideration of a sum of — An agreement to withdraw from a prosecution 


money, and upon other terms, to proceed no for felony, provided the person accused will pro- 
further with the petition -Held, that this mise to bring no action for trespass and false 
agreement was illegal. Co 2 } 2 )oeh y. Bower, 4:^1, imprisonment or for malicious prosecution, is 
& W. 361 ; 8 L. J., Ex. 9 void, and cannot be enforced ; and if the person 

accused subsequently sues the prosecutor, the 

In Consideration of Money Paid.] — A action will not be stayed upon the ground that 

banking company commenced a prosecution it is brought against good faith. Rawlings v. 
against a customer for having obtained credit Coal Consumers^ Assoeiation, 43 L. J., M. C. Ill ; 
from them under false pretences, which is by 30 L. T. 469 ; 22 W. R. 704. 
s. 13 of the Debtors Act, 1869, made a misde- In an action against magistrates for trespass 
meanour. At this time the bank had notice of and false imprisonment, they pleaded a charge 
an act of bankruptcy committed by the customer, preferred before them for an offence against 1 
On the day on which the summons was to be Will, & M. c. 18, s. 18, in disturbing a dissenting 
heard by the magistrate, H, signed an under- i congregation, and a -commitment for want of 
taking that, if the magistrate would allow the sureties under it to the next sessions ; and that 
summons to be withdrawn, he would pay the before the next sessions, it was agreed between 
bank the sum wdiich the customer had obtained the prosecutor and the plaintiff, with the consent 
by false pretences. An application was made to of the magistrates, that the prosecution should 
the magistrate, by the customers solicitor to be dropped, and the plaintiff be discharged at 
allow the summons to be withdrawn. The the sessions for want of prosecution ; and that 
application was assented to by the bank’s the plaintiff was accordingly then and there so 
solicitor, and granted by the magistrate. H, discharged, in full satisfaction and discharge of 
then paid the money to the bank. The bank the assault and imprisonment : — Held, that this 
manager believed that H. was paying the money was no legal satisfaction ; for either the agree- 
out of his own pocket. The customer was soon ment \vas illegal, as stifling a prosecution for a 
after adjudicated a bankrupt, upon the act of public misdemeanour, and thereby impeding the 
bankruptcy of which the bank had notice. The course of justice, or the satisfaction, if any, was 
trustee in the bankruptcy discovered that the moving from the prosecutor only, and not from 
money which H. had paid to the bank had been the justices ; their authority over the prosecution 
previously handed to him by the bankrupt’s wife, being at an end after the commitment of the 
she having, with the bankrupt’s knowledge, plaintiff, and their consent afterwards to the 
taken it for the purpose of paying the bank out prosecutor dropping the prosecution being^a mere 
of a bag of money belonging to the bankiaipt ; — nullity, and no satisfaction for a prior injury, if 
Held, that the consideration for the payment to any, received by the plaintiff from their act. 
the bank being the stifling of a prosecution, Edgeeoinhe y, Rodd, ; 1 Smith, 515 ; 

there was no legal consideration, and that, though 7R.R. 700. 

H., being in pari delicto, could not have re- 
covered the money from the bank, the trustee, Inference as to Consideration.] — Where the 
to whom by virtue of the relation back of his treasurer of a friendly society had embezzled the 
title to the act of bankruptcy, the money really funds, and the trustees agreed to take a bond and 
belonged, could recover it. Caldecott, Ac 2 ^nrie a sum of money to forego a criminal prosecution. 
(4 Ch. D. 150), distinguished. Wdli'erham 2 ^ton against him, the bond was declared illegal in an 
Banhincf Co,, Ex parte, Canwhell, In re, 14 action thereon. Cannon y. Rands, BIT \ 

Q. B. D*. 32. 11 Cox, 0, 0. 631. 

An agreement to abstain from instituting a 

In Consideration of Deposit of Deeds.]— threatened prosecution for a criminal offence is 

A. having been arrested at the instance of B. on not illegal, unless there are reasonable grounds 
the charge of having committed the offence of for believing that the alleged offence has been 
larceny by a bailee, was brought up before a actually committed, or unless each party entered 
magistrate and remanded. A.’s wife then in- into the agreement on that assumption. Ih. 
duced B. to withdraw from the prosecution on B. and his son had each separate bankiner 
A.’s wife agreeing to charge her separate real accounts witb W., and dealt with each oth 
estate with the amount taken. The title deeds The son being ih difficulties, paid into his accoi 
of the property were deposited at a bank in the numerous biUs and notes purporting to bear h 
joint names of the solicitors of the parties. A. father’s signature. B., being informed of f 













. 222 ; 2 Sim. & S. 372 ; 3 L. J. (o.s.) C. P. 260. 

Secus, as to indictmeats for felony. 11. See 
Whitmire v. Farley^ supra. 

A party who has been defrauded of goods by 
the apprentice of another may legally agree not 
to proceed against the master who has received 
the goods at an under price. JJtage v. Ibherson. 


fence subject of -Civil Actio|i.]— The 

the compromise of ofencea (althoijgh 
abject of crxmin^i .prosecution), fox* 
njured party might «^ue mcL reooren 
an action; 
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went with his son to the bank, when the son | stifling an offence of a public nature. Ken‘ v. 


admitted he had forged his father’s sigriatute. Lnman^ 6 Q. B. 308 ; 13 L. J., Q. B. 259 ; 8 Jur. 
The banker then hinted that if it could he 824. S. ri, affirmed in erior, 9 Q. B. 371 ; 15 
arranged he would not exercise pressuie. Theie- L. J., Q. B. 359 : 10 Jur. 742 — ^Ex. Ch. 
upon B.j to save his son from being prosecute 1, At the trial of the defendants on the prosecu- 
and not being in any way civilly liable on the tion of the plaintiffs for obstructing a hiirhw ay, 
bills, agieed to give securities over his own estate an agreement was entered into between the 
for the amount of those bills, and gave them parties, with the approval of the court, that the 
accordingly to the banker: — Held, that the defendants should restoie the highway, and that 
reasonable inference being that the basis of the in the meantime the indictment should he in the 
agreement was the stifling of a prosecution, B. office, and that on Jhe fulfllment of the agree- 
was entitled to a decree ordering the securities ment the plaintiffs should consent to an acquittal, 
to he given up to be cancelled. WUliams v. In pursuance of this agreement the defendants 
Bayley^ 35 L. J., Ch. 717 ; L. R. 1 H. L. 2U0 ; 12 covenanted to restore the highway r—Held, that 


Jur. (N S.) 875 ; 14 L. T. 802. 


Such an agreement would not have been legal ation, and was void. 


the covenant was founded on an illegal consider- 


even if the hanker had pioposed it. It. 


followed and approved. Dictum of James, L.J., 


A couit of equity will set aside any agreement in Filler v. ApoUtnavis infra, not followed. 


having for its object the stifling of a criminal 
piosecution. Ih. 


Wmdliin Local Board v. Vint^ 59 L. J., Ch. 608 ; 
45 Ch. D. 351 ; 63 L. T. 36G ; 38 W. IX. 738— 


The court will not set aside a wairant of C. A Affirming, 17 Cox, C. C. 41. 

attorney given to secure a debt, on the giound When an offence is of such a natuie that the 

that it was obtained by a threat of piosecution person injured may obtain either a civil or a 
for felony, unless it distinctly appears that theie ciiminal remedy, there is nothing unlawful in a 
was an agieement, either expiessor necessarily compromise of criminal pi oceedings taken against 
implied, to abstain from prosecuting upon the the offender. Factor y. JpolIhia)'i,s 44 L. J., 

security being given. Wai^d v. Lloyd, 6 Man, & Ch. 500 ; L. R. 10 Ch. 297 ; 32 L. T. 628 ; 23 W. 

G. 785 ; 7 Scott (N.E.) 449 ; 13 L. J., C. P. 5. R. 460. 

In order to render illegal the receipt of seem i- Action for malicious prosecution, obstruction 
ties by a creditor from his debtor, where the debt of a right of way, and stopping a public footpath, 
has been contracted under circumstances which wheiebv the public was forced to pass over the 
might render the debtor liable to criminal pro- plaintiff’s lands. Plea, that aftei the grievances 
ceedings, it is not enough to show that the credi- a consent was entered into between the plaintiff 
tor was thereby induced to abstain from prose- and defendant that all actions and suits pending 


cuting. Following Ward v. Lloyd, supra, 
Flower v. Sadler, 9 Q. B. D. 83 ; 46 J. P. 503 
Affirmed, lO Q. B. D. 572 — G. A. 


at the suit of the defendant or of the Queen, 
against the jdamtiff, should be stopped and aban- 
doned by the defendant, and that no rule should 


A clerk having robbed his employers of money, be made on a motion for a certiorari then pending, 
gave them, upon the discovery of his frauds and and that the defendant should pay all costs ; and 
before his prosecution, an equitable security on that the plaintiff agreed to accept such consent 
policies and lands for the amount. He was and the signing thereof in full satisfaction of the 
afterward prosecuted and convicted:— Held, that causes of action to which the plea was pleaded, 
the debt was a good consideration for the secun- and that the consent was duly made and signed 
ties, and that they were valid. Chowne v. Baylis, by the defendant, and so accepted by the plaintiff. 
31 Beav. 351. Replication, that one of the actions and suits in 

8emble, that where the consideration for a the consent mentioned was an indictment pre- 
ecmtract is an agreement not to prosecute, it ferred at the suit of the Queen by the defendant 
does not follow as a necessary inference of fact against the plaintiff, and duly found a true bill by 
there is such pressure or undue influence on the grand juiy for obstructing a public footway, 
tihe party to whom the consideration moves as to and that at the time of making the consent tl'io 
^We him to equitable relief. Jo'ne,s v. Merio- hill was still pending, and the plaintiff was not 
mtlishwe Permamnt Benejit Build mg Society, discharged for the same, and that by reason 
Sr* thereof the consent was illegal and void. Re- 

At 0*389. Cp joinder, that the consent was made a rule of 

McClatchieY. Haslain, 65 L. T. 691; 17 Cox, court: — Held, that there was no fact show n on 


C. C. 402. 

' Misdemeanour.] — It is not illegal to compro- 
mise indictments for misdemeanours. JSlworthy 


the pleadings which rendered this consent void 
as an agreement to stifle a public prosecution. 
Croolie V. I^owersconrt {Lord'), 16 W, R. 969, 
h bcu'^ conditioned (on the obligee’s agreeing 


A 
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change joint an{i several promissory notes of magistrate, upon the prosecutor, by his attorney, 
himself and his father. The customer was aftei- stating that he was advised by counsel that he 
wards adjudicated a bankmpt. The notes were could not substantiate the chaige, B. was forth- 
not paid at matuiity : — Held, that, though the with dismissed : — Held, that the wax rant of 
bankers had not ])iosecuted the bankrupt for the attorney was void, as having been given on an 
felony, and whether they had or had not agreed illeg<il consideration. CrUMtnj^ patte, 1 B. 
not to prosecute him, they weie entitled to prove C. hep. 7 ; D. & L. 527 , 15 L. J., Q. B. 124 ; 
in the bankruptcy for the balance due to them 10 Jur. 112. 

upon the bankrupt’s cunent account. Z(,sIk% In an app^jlication to set aside a warrant of 
JSr parte, Guerrier, In re, 51 L. J., Ch. ()S9 ; altoiney given by a collector who h.id received 
20 Ch.. D. 131 ; 46 L.T. 548 ; 30 \V. 11. 3 14 — C. A, mone^vs and failed to account for them, evidence 

was given that when the defalcations were first 
Consent of Judge.] — AVheie an offence was discovered, the collectoi’s prinoipal threatened 
not confined to a pel soual ill] 111 3 % but w’asaccoin- to piosecute him for unlawfully making use of* 
panied with riot, and the obstruction of a public his money, aiul the collector thereupon gave the 
officer in the execution of his duty ; an agree- security in question, and no prosecution followed : 
ment by the pioseciitor to compromise the — Hehl, that the wmiTantjof attorney was not 
matter, and foiego the jirosecution, is invalid, given for an illegal consuleiation. v. 

even though made wdth the knowledge and con- Lloyd, 6 Man. & G. 785 ; 7 Scott (N.R.) 449. 


sent of the judge. AV/r v. Leeman, supra, col. 183. 
A promissory note given by a <lefeiidant in 


Promissory ITote.] — Pioraissory notes, de- 


prison after conviction for a misdemeanour, and livcred hy one peison to another, to induce the 
befoie sentence, in pursuance ot a lecommenda- latter to forego prosecuting him for cheating at 
tion of the court to compromise, is valid ; although cauls, wall be decreed to be deliveied up, because 
the couit is not ap])nsed of the teims of the it would be extremely dangeious to allow a party 
compromise, and although the costs of the to bo a judge m his own cause, and to determine 
prosecution are included in the note. Xirk v. m his own tavour w’hat amount of penalty ought 
jStneJiwood, 1 N. & M. 275 ; 4 B. cS. Ad. 421 ; 2 to bo paid for a bieach of the law committed by 
L. J., M. C. 43. another peison, notwithstanding ho may have 

See Windliill Loial Board v. Tint, supra, col. Mitteicd by it. 0,\laldlston v. 13 Sim. 

184. 513 ; 7 Jur. 736. 

The lespondents gave a written undertaking to 
Securities for — Bond.] — A bond given by w'ay the appellant societj'* to make good part of a debt 
of indemnity, to one who had given his note to a aiising from the criminal default of the secretary 
prosecutor on an indictment for perjuiy, to of the society, the consideration expressed being 
induce him to withhold his evidence, is void ab that the society should not sue the secretary to 


ColUm V. Blantern, 2 Wils. 341, 347. 


recover that part of the debt. The society had 


Any contract having a tendency, however threatened to piosecute the secietary, and, though 
tslight, to affect the administration of justice is the questioi of their doing so was not mentioned 
illegal and void. The conskleiation of a bond in the negotiations wffiich led to the undertaking, 
was expressed to be that the obligor wns to be the lespoiidents had heard of the threat, and in 


free from any legal proceedings or other conse- 
quences for having introduced the obligee to C., 
through whom the obligee had lost money : — 


giving the undei taking were, as was well known, 
to the directors of the society, actuated by a 
desire to prevent a prosecution : — Held, that it 


Held, on the evidence, that the consideration in- w^as a term of the true agreement between the 
-eluded promises that no ciiminal pioccedings parties that there should be no prosecution ; that 
should be commenced against the obligor, and the consideration for such agreement was illegal ; 
that certain criminal proceedings then pending and that certain promissory notes given in 
against C. should be so conductetl that the name pursuance of the undertaking could not be 
of the obligor should not be mentioned, or should enforced by the society. Jones v. Menomtlbshire 
be mentioned in such a way as not to damage Permanent Benefit Building Society, 61 L* J., 
him ; that the consideration wms partly illegal as Ch, 138 ; [1892] 1 Ch. 173 ; 65 L. T, 685 ; 40 
tending to affect the course of justice ; and that W. K. 273 ; 17 Cox, C. C. 389 — C. A. 
there was no good consideration for the bond. 

Bound V. Grimwade, 57 L. J., Ch.725 ; 39 Ch. D. Bill of Exchange.]— -An agreement to forego 
605 : 59 L. T. 168. a criminal prosecution is illegal, but the plaintiff 

may lecover on a bill of exchange given by the 
defendant for the costs of a civil proceeding 


Warrant of Attorney,] — A warrant of attorney, 


given by an attorney to in luce a party to stay against a third person, and the amount of a 

proceedings against him on a rule, is illegal and position with him, although the plaintiff 

void, and the court will direct it to be taken oft instituted a prosecution against such third perw^ii 
the file of the court and cancelled. Kirwan v. which he afterwards abandoned, unless the abafi- 
Goodman, 9 D. B. C. 330 ; 5 Jur. 293. S. P., donment of the prosecution formed pf<rt c# fte 
Pool V. Bousfield, 1 Camp. 55 ; 10 K. B. 633. consideration of the bill. Harding v." 

A. preferred a charge of embezzlement against Btark. 467. ^ . f I* / 

B., the investigation of which was several times In an action on a bill of exchange 

adjourned, the magistrate on each occasion ex- drawer against the acceptor, the 

pressing a strong opinion that the prosecution pleaded, in substance, that the only consCdeua^^/ 
■cpuld not be sustained, as the evidence seemed to for the biU, was the discontinuance by the 
•esinblish the existence of a partnership between of certain proceedings by ciyil biff, awd his for- 
the prosecutor and Previously to the final bearing to commence a proseeulpon^Pn an alleged 
adjudication of the matter by the magistrate, a fpi^ry against a |hird i^^erj^n he had 

vfas given to the prosecutor, Ithreatoed I to <ni demurrer,. 

xv. _ .i.Ai - .j. ^ him of' the sum due that the agreement to aMthin from instituting 
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consideration for the bill, was not shown by the 
defence to be an illegal agreement, and therefoie 
did not avoid the contract of the acceptor, foi 
which the abandonment of the civil bill proceed- 
ings would otherwise afford an admittedly valid 
consideration. Brnrhe v. Mealij^ 4 L. E., Ir. 
166. 

Forged Indorsement, Ratification ol] — 

The defendant’s name was forged, by one Jones, 
to a joint and several note for 20^., dated the 7th 
of November, 1869, and purporting to be made 
in favour of the plaintiff, by the defendant and 
Jones. While the note was current the defen- 
dant signed the following memorandum, in 
order to prevent the prosecution of the forger, 
at the same time denying that the signatuie to 
the note was his or written by his authority : — 

I hold myself responsible for a bill dated the 
7th of November, 1869, for 20^., beaiing my 
signature and Eichard Jones’, in favour of Mr. 
Brook.” At the trial of an action against the 
defendant on the note, the judge luled that this 
memorandum was a ratification, and directed 
the ]ury that the only question for them was 
whether the defendant signed it. It being ad- 
mitted that he did, a verdict was entered for the 
plaintiff :~-Held (per Kelly, C.B., Channell and 
Eigott. BB., Martin, B., dissentiente), a mis- 
direction : — Ber Kelly, C.B., Channell and 
Bigott, BB., that the memorandum could not be 
construed as a ratification, inasmuch as the act 
it professed to ratify was illegal and void and 
incapable of ratification, but that it was, in 
fact, an agreement by the defendant to treat the 
note as his own in consideration that the plain- 
tiff would forbear to prosecute Jones, and was 
therefore void as founded on an illegal considera- 
tion. Brook V. Hook^ 40 L. J., Ex. 50 ; L, E. 6 
Ex. 89 ; 24 L. T. 34 ; 19 W. E. 508. Compare 
McKenzie v. British Lbieii Ok, 6 App. Gas. 82 : 
44 L. T. 431 ; 29 W. E, 477- H. L. (Sc.) 

For Expenses of Prosecution.] — A security 

for the fair expenses of the prosecution, agreed 
to be given, at the recommendation of the court 
of quarter sessions, by a party who stood con- 
victed before them of a misdemeanour, in ill- 
treating his parish appi entice, for which the 
parish officers had been bound over by recog- 
nisance to prosecute him under 32 Geo. 3, c. 57, 
and the giving of which security was considered 
by the court in abatement of the period of im- 
prisonment to which he would otherwise have 
been sentenced, is legal. Beeleu v. Winq field, 
11 East, 46 ; 10 E. E. 431. 

Postponement of Trial,]— -There is no objection 
to the legality of an agreement to pay money in 
consideration of putting off the trial of an indict- 
ment. Bfar'oey v. Morgan, 2 Stark. 17. 


tin 


an agreement to suppress a prosecution for a 
felony cannot maintain an action against the 
other for an injury arising out of the transaction, 
in which they have both been illegally engaged. 
Fimz V. Nidi ills, 2 C. B. 501 ; 15 L. J., C. P. 
12 “) ; 10 Jur. 50. 

Guardians of a poor-law union indicted a party 
for disobeying an order of sessions for main- 
tenance of a bastard. Before tiial, he offered a 
compiomise ; and the clerk to the guardians, on 
their behalf, agreed with him for a sum on ac- 
count of costs and maintenance, which he paid ; 
and the indictment was dropped. Afterwards, he 
discoveretl that the order of sessions was defective 
and void, and he brought an action for money 
I had and received against the clerk -.—Held, that 
I the clerk was not liable, having done nothing 
: in the prosecution beyond preferring the in- 
dictment. Ooo(htll V. Lowndes, 6 Q. B. 464 ; 9 
Jur. 177. 

If the compromise was illegal, the party, being 
in pari delicto with the other parties ofending, 
could not sue them for money which he had pai<i. 

n. 

Discovery.] — Transfer of stock under an agree- 
ment to satisfy the deficiency in the amount of 
a banker’s clerk, though he is not a party, 
amounts to a composition of felony, to prevent a 
prosecution. Defendant, therefore, may protect 
himself by plea fiom discovering, not only the 
bioad leading fact, but any fact, the answers to 
which may form a step in the prosecution. 
CluTidge v. Hoare, 14 Yes. 59. 


h. Brokerage. 

An agreement to procui’e a situation for a 
medical man, by the assignment of patients by 
a third person, to whom a premium was to be 
paid, is not illegal. Edgar v. Bllck, 1 Stark. 464 ; 
18 E. E. 809. 

So an action lies for brokerage in procuring a 
medical partnership. Ih. 

But an agreement to allow poundage to a per- 
son upon the amount of the bills of all customers 
recommended by such person, is illegal, as a 
fraud upon the customers. Wylmrd v. Stantotu 
4 Esp. 179. 

If A. agrees to give B. a certain sum for goods, 
in advancement of C., any secret agreement be- 
tween B. and C., that the latter shall pay a 
further sum, is void as a fraud on A., although 
the bill of sale is made to A. ; and B. cannot 
recover such further sum against 0. Jackson v 
Bucliaire, 3 Term Hep. 551. 

Government having contracted to furnish 
forage for a certain number of horses to be kept 
by a suttler, and the contractor for forage having 
agreed not to commute the forage for money ; 
an agreement between the suttler and the con 


r Damages.] — Oixe of tvvo parries 


.Aktov ■ S'' ' . f a.-. 
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a person under sentence of death. Norman v. 
Cole^ 3 Esp. 253. 

Default in Sending Contract Kote— Eight to 
Commission.] — Section 17 of the Customs and In- 
land Kevenue Act, 1888, which imposes a penalty 
on a broker who fails to send a contract note to 
his principal does not render the contract between 
broker and principal illegal so as to preclude the 
broker from recovering commission or brokerage. 
Learoijd v. Bracheif 63 L. J., Q. B. 96 ; [1891] 

1 Q. B. 114 ; 9 E. 92 ; 09 L. T. 668 ; 42 W. E. 
196— C. A. 

i. In Restraint of Trade. 

i. General Principles, 

Changes in Doctrine.] — The changes in the 
doctrine of public policy and the authorities 
discussed. Brries v. Davies., 56 L. J., Ch. 962 ; 
36 Ch. D. 359 ; 58 L. T. 209 ; 36 W. B. 86— 
C. A. 

The old rule that the law does not allow an 
absolute covenant in restraint of trade is still 
binding. Ib. per Cotton, L. J. 

Construction.] — The court will construe agree- 
ments in restiamt of trade in accordance with 
the intention of the parties, without leaning to 
one side or the other. Mills v. Dunham^ 60 L. J., 
Ch. 362; [1891] 1 Ch. 576 ; 64 L. T. 712 ; 39 
W. E. 289— C. A. 

ii. What is\ 

Not to Ship Goods in other than a particular 
Dock.] — The Taff Vale Eailway Company cove- 
nanted with the Bute Dock trustees, first, that 
the company would, as far as they were able, 
cause all goods earned along the Taf£ Vale 
Eailway, or any branch thereof to be shipped 
or unshipiied in the Bute Dock ; and, second, 
that, for all goods carried over the Tafi 
Vale Eailway, or any bianch thereof, which 
should be shipped or unshipped in “ any dock, 
canal, or cut whatsoever other than ” the Bute 
Dock, the company would pay the trustees the 
wharfage and dockage dues to which they would 
hive been entitled if the goods had been shipped 
or unshipped in the Bute Dock. The Tafi Vale 
Company subsequently took a lease of the Pen- 
arth Harbour and Dock Eailway, and used this 
harbour and dock for the shipment and unship- 
ment of goods which passed along the Fenarth 
Eailway and along the Taif Vale Eailway : — Held, i 
that the above covenants were not in restraint of 
trade. Taff Vale Bij. v. Macnabb^ 42 L. J., 
Q. B. 153 L. E, 6 H. L. 169 ; 22 W. E. 65. 

Eule of Society not to employ Servants of other 
Members.] — ^A society established for the pro- 
tection of a particular trade contained a rule 
that no member should employ any traveller, 
carman, or outdoor employl who had left the 
service of another member without the consent 
in writing of his late employer till after the ex- 
piration of two years : — Held, that the rule was 
unreasonable, in restraint of trade, and void. 
But, semble, a rule protecting the members 
against information gained by servants being 
iipproperly communicated to other members, if 
reasonably framed, would have been good. 
Mineral Water Bottle Bssolmnge Society v. 
Booth, 36 Oh, D. 465; 57 D. T. 573 ; 36 W. B. 
274— C. A. 


Not to Solicit Customers of Plaintiffs or their 
Successors.] — By an agreement in writing the 
plaintiffs engaged the defendant as their 
traveller and assistant in their business of 
antiseptic manufacturers. The defendant agreed 
“to call upon and solicit orders from” cus- 
tomers for the said business, and to report to 
the plaintiffs “ all calls made by or upon him ” ; 
and he farther agreed that he would not after 
the termination ot the agreement, “for or on 
account of any employer, or on his own account, 
at any time, either by himself or in partnership 
with any person or persons or firm, call upon, or 
directly or indirectly solicit orders from, or in 
any way deal or transact business with any person 
or firm who during the continuance of this agree- 
ment shall be customers of ” the plaintiffs, “or 
any future successors of” the plaintiffs, “ or any 
of the successors in business of such customers ” : 
— Held, that, notwithstanding the generality of 
the language, the true intent of the parties was 
to bind the defendant not to engage in any 
competing business ; that the agreement was 
not in restraint of trade ; and that the plaintiffs 
were entitled to an injunction restraining the 
defendant from soliciting orders for a rival firm. 
MdU V. Danham, 60 L. J., Ch. 362 ; [1891] 1 
Ch, 576 : 64 L. T. 712 ; 39 W. E. 289— C. A. 

To disclose Inventions and Improvements.] — 

An agreement by a managing director with his 
company that the company should be entitled to 
the full and exclusive benefit of all new inven- 
tions or improvements that might be made or 
discovered by the director after the date of the 
agreement, in connection with certain named 
subjects, and that he would communicate to the 
company particulars of any such new invention 
or improvement, and would execute such docu- 
ments as might be requisite to enable the com- 
pany to obtain patents for such inventions and 
improvements, is not void either as being in re- 
straint of trade, or as contrary to public policy, 
or as being too vague to be enforced. Maxim. 
Nordenfeldt Co, v. NordenfeUt, 67 L. T. 469. 

Sale of Goodwill.] — The sale of a trade with a 
goodwill does not prevent the vendor setting up 
again a similar trade, unless there is an express 
covenant or fraud, by representing it as a con- 
tinuation of the old trade, or conduct encouraging 
others to involve themselves in the confidence 
that he would not trade again. Ci^utwell v. Lye, 
17 Ves, 335 ; 11 E. E. 98. See Thomas, Bx parte, 
2 Mont. D & D. 294. 

The saleable quality of goodwill in trade de- 
serves protection, Mws v. Croft, 10 C. B. 241 ; 
19 L. J., C. F. 385 ; 14 Jur. 855. 

A covenant, by which a butcher on assigning 
premises for the residue of a term, and also his- 
goodwill in trade to another butcher, covenanted 
not to carry on the trade of a butcher within five 
miles of the premises assigned, is good in law, 
and it continues binding on the covenantor after 
the expiration of the term, and during the Iffe of 
the covenantee, although he may have ceased to 
carry on the trade. Ib, 

A widow carried on the business of a licenced 
victualler on premises held by her from year to 
year. Prior to her second marriage she assigned 
her household goods, furniture, stock-in-trade, 
brewing utensils, and all other effects, upon 
trusts, excluding her husband. She married : — 
Held, that the goodwiE of the trade, which 
was sfterwarde eold, ps^ed tgr Tttie Ebed 
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incident to the stock and licence, and not to the purchases, and was capable of being enforced 
husband with the premises. England v. Eowm, against the vendors. Ih. 

H Beav. 269. A covenant in restraint of tiade, although it is 

And see Tn resjyeet of Time^ infra, viii. uniestiicted in respect o^f space, is reasonable and 

therefoie good in law, if it relates to the use of a 
tiade seciet. Ilogg v. JDiirleij, 47 L. J., Ch. 567 ; 
hi. Reasonahle%c,^n, L. T. 312. 

1 rru 4. 4. . *.1, 1 TX The purchaser of the business of certain manu- 

General Enle.]— The true test of the vahUity facturei-s and bellors of well-known disinfectants, 
of a covenant which IS in lestramt of tiade- by his statement of claim alleged that the mode 
whether the restraint be general or partial— is by which tbo-e disinfectants weie manufactured 
whetheritisor IS not reasonable. NovUetifeUt ^as a seoiet ; that the vendors of the business 
V. Mnxrn-mr^ifm Qum aU Ajmmmtwii (of whom the defendant was one) had at the 
63 L. J., Ch. ^8 ; [1894] A. C. o3o ; 11 K. time of the sale entered into a several ooven.int 
^ 4. • X j! X j cany on the business of manufacturers or 


Where a covenant in restraint of trade ^ sellers of such disinfectants, or other articles of 
general-that is, without qualifioation--it is bad, a similar kind, within fourteen years from that 
as being unreasonable and contrary to public elate, and that the defendant had infringed this 
policy; where It is partial--that is, subject to covenant. A demurrer to so much of the state- 
some qualification either as to time or spao^ ment of claim as related to this covenant, on the 


then the question is whether it is reasonable, ground tluat the covenant was too genek, and 
and, if r^onable, it IS good in law'. Badisohe therefoie b.id in law, was overruled. Ib. 

n8<)2l fif f" T ■ibsolute lule that a covenant in 

1 1892J 3 Ch. 447 67 L. T 281 rostiamt of tiade is void if it is unlimitetl in 

to sjiace. The question in each case is 


Eestraint tTnlimited.] — Although public 



the points to which the attention of ^ whether tlm iestraint ekonds further than is 

specially directed aie the limite of time and of necessary for the reasonable piotection of the 
space, and the protection required for the tiade covenantee. If it does not do th.it, the perfoim- 
ot the covenantee this latter point involving the auce of the covenant will be eiforoSl, even 
e^mmation of the nature and extent of the though the lestriotion be unlimited as to space 
trade. The reasonableness depen^ on all the MUopp v. mu-ai-eroft (L. B. 15 Bq. 591 dX 

<urcum8tance8, which must be duly weighed 111 apprm^l ; B-athei Cloth Co. v Zorloot 

f<ohcme. If the restraint IS greater than can (,upra) followed. Jloo.'ollo,, v. MoumllL il 
be possibly required for the protection of the L J Ch 338 • U Ch I) 3-,i • J.9 t r «7o’. oa 
<soveuantee,the covenant is um^nable ; but if w B 693 44 J P 66.3 ’ ' ' 

the restraint is not greater than can possibly he A covenant in restraint of trade may bo un- 
requited for the protection of the covenantee, it limited in point of space, provided that it is not 
where the covenant IS more th.-in\s reason ibly ’ iCssa^ fofthe pro- 
qualified as to time, the burden lies on the tection of thp oiiri , 

reiSfiT ^ jf restiaint is un- mjnnous to the interests of the public. Nordel^ 

foldt \\ Ma^viuh’-Xordenfeldt Guiu and Amynimi- 
•nx.x TT,. .xr.-n supra, col. 191. 

Eestraint Unlimited.] — Although public A trader may sell a secret in his trade, and 
policy requires that eveiy man shall beat libeity restrain hiinselt generally from the use of it 
not deprive him- Bnjson v. Wlntehead, 1 Sim. & S. 74 ; 1 L. J. 
iseli or the state of his labour, skill, or talent, it (os) Ch 42 , ^ aj.o. 

is equally a principle of public policy that a man 

advantage Divisibility of Stipulations.!— -P, covenanted 
with a. not to carry on the trade of a peifumer 
«kiil, or talent, and when ^ that advantage re- within the cities of London and Westminster or 
quires enter into stipulations he may do within 600 miles from the same, and bound him- 

«o, providedsuchstipulations,howeverrestiictive self in 5,000Z. by way of liquidked damage7fOT 
y-nreasonable, having the observance of the covenant. The executor 
repaid to the subject-matter of the contract, of G. brought an action for a breach of the 

fk 9Efl45-df defendant Learns on 

L. H. 9 Eq. 34o ; 21 L. T, G61 ; 18 W. E. 572. business in the city of London. Plea that the 
Upon the formation of a company for the pur- deed was void, because the covenant extended to 

rr 

Europe, any company or manufactory having for Bx Ch '>x,.o.,jix.ius,ajur. 880— 

ite object the manufacture or of productions In ai agreement for emnlovment as a mflt 

?~Sr=M:?:S 

"i'7S:r 






•severable, and capable of enforcement in respect 
iOf persons who were customers during ^ the em- 
ployment. Baines v. Geary, 56 L. J., Ch. 936 ; 
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period of time and limit of distance : — 
rp^ ‘4: ^ + + 3 • ^ ^ ^ Held, that the covenant could not be construetl 

The defendant entered into an agreement to as merely a covenant not to carry on the business 
serve the plaintiff in his business of dairyman as of a tailor, but was void as 4ing in general 
a milk-oarrier. By the agreement the defendant restraint of trade. Jiahm v f35 Oh f) 

agreed that ho would not during the continuance 135), discussed. JinJi-r v liedaecnelt 37 T t' 
of the service nor at any time thoioafter serve, Ch.889 : 39 Oh. D. 529 • 59 L T 3(51 i 3fi W r>’ 
for his own benefit or for the benefit of any other 840. * ’ > w. iw 

person, or solicit or in any way interfere with By an agreement in writing the plaintiff 
any of the customers who should at any time be engaged the defendant as clerk and bootkoepoi- 
served by the plaintiff m his business Hold, and the defendant agieed “ not to accent another 
that the clause was severable, and that an situation as clerk or^ngeiit, ^r to 
injunction could properly be granted restraining self ” within a certain drstnet, without the written 
the defendant from_ serving persons who were permission of the plaintiff, for three-yearaXr 
customers of the plaintiff during the employment leaving his service There was a 

\ 1 T>. •, situation was not with a firm dSilinff 

Held, also, by Lord Esher, M.R, and Rigby, m the same class of goods as the plSitiff o? 
L.J. (Lopes L.J., dissenting), that, without any that the defendant, after establishing Self 
severance, the restrictive clause was valid, as it would deal in goods other than thfse the 
didnot go beyond what was leasonaby necessary plaintiff, for throe years :-Held, that the ayet 
tor the protection of the plaintiff's business, ment was in restraint of trade, and void 

4.- i ..1 1 , 51. &«Z/eZi7, 61 L. J., Ch. i09 ; 118921 2 (jh 14<) - 

In an action for the breach of an agreement, a 66 L. T. 666 • 40 W K 548— 0^ A ’ 

clause contmned therein (although illegal, as On a dissolution' of' partnemhip the retiring 
being m restramt of trade). If It forms no part of 1 partner, who received a Urge sum of moLv 
the consideration need not be set out in the covenanted to tetiie from the partnyship and 

483 fw (fsi c"p'’isy"9fE y law allows, from fte business, and 

483 , 4 L. J . (O.S.) C . 1 . 183 , 28 E. E. 680. not to trade, act, or deal in any way so as 

mat held to be unnecessary Eestrictions.]- partny.” The'byniels hid" boe‘'^oaS on at 
All contacts of trade whereby a party is Wolverhampton and in London altion 

restricted generally, and without reference to by the survivor of the continuing plrtuera and 
place, from exercising ns trade for a speoialtime, his assignees to restrain the iftidnT partner 

rZw IT 54^ o'l L . ^5^0^ cf lymgon asimiUr busmen in iid^yT 

o M. .V, W . o48 , J L. L, Lx. 14, 3 Jur. —Held, that the covenant to retire from the 
i* .v ,, - business so far as the law allows was too vae*u(‘ 

A covenant by a clerk and traveller with a for the court to enforce. Davies v Daries^-)6 
firm of brewers that he would not, during his L. J., Ch. 962 ; SO Ch. D. 359 • 58 l’ T 209 •’ 36 
service or within two years afterwards, either 3V. E. 86 > a i. 209 , 36 

directly or indirectly, sell, procure oidois for, 

or iccommoud, or be m anywise concerned or mat held to he Seasonable 1— Upon the sale 
engaged m the sale or recommendation, either on of the business of a general merchant U I oomta 
his own aceount or for any other person, public place, the vendor agreed togiveaCd te Toof 
company 01 corporation, of any Burton ale or as liquidated damages, if he should be thereafter 
poiter ^rcwed at Burton, or olfered fur sale as concerned m any trading establishment within a 
such, other than the ale, beer, or porter brewed neighbouring district, composing a considerable 
by the firm, is \oid, as unnecessarily extensive, section of the county of Oomwfll -—Held that 

tiE739"'y7y“T(.-yhv'’Ey^^ 

10 Jiq Uj , 7 I2. 1. 3/- , *.1 V\. R. 102. specific performance of the agreement was 

A ooyenant by the lessor of a brewery, that he decreed at the suit of the vendor “L v 
will not ■during the coutmuance of the demise. Landlord., 1 Kay, 663 ; 23 L J Ch 837 • is Jiil' 
cany on the business of a brewer or merchant, or 905 ; 2 W. R. 615. * ? lo Jui. 

agent for the sale of ale in S., or elsewhere, or m In construing the condition of such a bond a 
any other manner hoiysoover, he concerned in the court of law would take into cousiderltion thl 
'^eing a genmal restraint of surrounding circumstances at the time of erecut- 

LTi 23 H' f consideThe wlrJs 

123 , J L. J., C . 1 . 2u3 , 4 Jur. 392. trading establishment ” to mean an establish- 

All lestraints of trade, which are larger than ment for any trade likely to inteifere with the 

are necessary for the protection of the party with goodwill, which was the subjeS of The slk 
whom the oontiact is made, are unreasonable, Ih. auojecr oi tne sale. 

^ covenant by a licensee for the residue of a 

A 11 M. A W. .,03 ; U L. J., Ex. 376 ; 7Jur. term of fourteen years, of patented improvements 

■rrrv .r - 1 . 1 . ^ • j p ■, machinGiy for slabbing fibrous suhst MT^A Ac riot 

sniJIhfol® in restraint of trade isrea- to make or sell any slabbing frames whatever 

8onable or not,_is a question of law to be deter- without the invention applM to thern is Mt ' 
Jc<lge, find not a matter of fact to void as a covenant in restiaint of trade’ Jams 
be left to the consideration of a jury. lb. v. Dees, 1 H. & H. 189 ; 26 L. J., Ex 9 • sS 

An agreement between a foreman cutter and (K.s.) 645. ’ ’ 

® tailor’s business and The plamtifl, a brewer, sold a piece of land to 
his m^ter contained a covenant that the former the trustees of a freehold Cd KxSet^whn 
wonjd^^iiot after quitting his master’s service covenanted vrith him S be. hifteS 
^ntei_ into anj engagement or bo concerned in assigns, should have the exclusive ri'^ht of suimlv 
carrying on any business whatsoever ” within a ing beer to any public-house erected on the iLd’ 
VOL. TV. ' , . rj 


VOL. TV. 
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"but the plaintifE did not enter into any covenant 
to supply it. The defendant, a member of the 
society, who was also a brewer, acquired a por- 
tion of the land with notice of the covenant, and 
erected on it a public-house which he supplied 
W'ith his owm beer. The plaintiff tiled a bill in 
equity to restrain the defendant from supplying 
beer, alleging that the plaintiff had always been 
ready to furnish a sufficient supply of good beer 
at a fair price : — Held, that the covenant was not 
void either for uncertainty or want of mutuality, 
or as being an unreasonable restraint of trade, or 
because it purported to be perpetual, and that 
though it was in terms positive, it w^as in sub- 
stance negative, and that the court could inter- 
fere by 111 ] unction to restrain the defendant 
from acting in contiavention of it. Catt v. 
Toifrlf, 38 L. J., Ch. 6G5 ; L. R. 4 Ch. 654 ; 21 
L T. 188. 

An agreement between the plaintiff, a biewer, 
whose business consisted exclusively in suppl}^- 
ing beer in casks of 4 J gallons and upwmixK, and 
the defendant, provided that the defendant 
would serve the plaintiff as his traveller, and 
would procuie from “ wholesale purchasing 
agents only” orders for beer and other malt 
liquors, and also, if required, aerated waters, &c., 
and the defendant agreed that in the event of 
the determination of the service from any cause 
whatever, he wouhi not for a period of two years 
after such determination directly or indirectly 
engage or be concerned or interested in selling 
beer or other malt liquors, aerated w’-aters, &c., 
within loO miles of Cardiff, whether on his own 
behalf, or as a partner with, or agent, traveller, 
clerk, or servant of any other person, firm or 
company Held, that the covenant, so far as it 
applied to the sale of beer and other malt 
liquors, included selling by retail as well as 
wholesale, and that the covenant, so extended, 
was not wider than was leasonably necessary for 
the protection of the plaintiff, and was therefore 
valid :~-Held, also, that that part of the covenant 
as to the sale of aerate 1 water, &c.,was severable 
from the covenant as to the sale of beer and 
other malt liquors. Eogers v. Jiladdooks, 62 
L. X, Ch. 219 ; [1892] 3 Ch. 346 ; 2 R. 53 ; 67 
L. T. 329—0. A, 

* iv. Consideration. 

Sufficiency.] — A legal consideration of any 
value is sufficient to support a contract in partial 
restraint (.)f trade ; and the court will n(.)t in- 
quire as to its adequacy. Gravel)/ v. Barnard, 
43 L. J., Ch. 6.59 ; L. R. 18 Eq. 618 ; 30 L. T. 
863. 

The plaintiff, a surgeon, engaged the defendant 
(who was not qualified to practise, but was study- 
ing with a view to pass the necessary examina- 
tion) to assist him in his practice, the engage- 
ment being terminable at the will of either party. 
Subsequently the defendant, previously to going 
up to pass his examination, executed, at the 
request of the plaintiff, a bond which was con- 
ditioned to be void if the defendant should not 
practise within certain limits, but which con- 
tained no express agreement on the part ot the 
plaintiff to continue the defendant’s employ- 
ment. The defendant remained in the employ- 
ment for about three months afterwards, and 
was then dismissed. He subsequently com- 
menced practising wdthin the prescribed limits, 
and a suit was instituted to restrain him from 
so doing: — Held, that an agreement by th$ 


plaintiff to continue the defendant’s employ- 
ment on the old terms could be inferred ; that 
there was consideration to support the bond ; 
and that the plaintiff was entitled to an injunc- 
tion. It). 

Held, also, that the point was one that ought 
to be decided on motion without waiting for the 
hearing. Ih. 

In determining whether a contract is a hard 
bargain, the court will not (if there be valuable 
consideration) consider whether the consideration 
is sufficient, but whether one party has taken an 
unfair advantage of the position 6f the other 
party. In consideration of A. employing B. at 
a weekly salary of 21^. to go about Lomlon and 
sell oil for him, B. agreed that he would not for 
twelve calendar months after the determina- 
tion of the agreement, which was determinable 
on a week’s notice on either side, sell oil within 
a radius of eight miles from the General Post 
Office. After a ^mar’s employment B. deter- 
mined the agreement, and then commenced sell- 
ing oil on his own account within the prohibited 
area : — Held, that the agreement not being a 
bard bargain, and being for valuable considera- 
tion, A. was entitled to an injunction. Middle- 
ton V. Bromi, 47 L. J., Ch. 411 ; 38 L. T. 334— 
C. A. 

Contracts by bond or otherwise, entered into 
between two persons, to restrain one of them 
from setting up, or exercising a particular trade, 
within a certain limited district, and for a valu- 
able consideration, are valid. Chesman v 
Xalnhy, 1 Bro. P. 0. 234. B. ?., Morris v. Cole- 
man, 18 Ves. 438 ; 11 R. R. 230. 

An agreement in partial restraint of trade is. 
not void, because the party is thereby restricted 
from exercising his business in a particular 
place for his life, notwithstanding the death of 
the other party. Illteheock v. CoJier, 1 N. & P. 
796 ; 6 A. & E. 438 ; 2 H. & W. 464 : 6 L. Ex* 
266— Ex. Ch. ’ 

A court of law^ wdll not consider the adequacy 
of a consideration, given for an agreement in par- 
tial restraint of trade ; it is sufficient that there 
is a legal consideration, and of some value. 
Ih. 

Where a party has agreed to forego a business 
for a consideration the court cannot enter into 
the reasonableness of the restraint as compared 
with the consideration ; and therefore, although 
the restriction may be unlimited as to time, the 
covenant cannot be pronounced void as operating 
in undue restraint of trade. .Archer v. JIarsh 
6 A. & E. 959 ; 2 H. & P. 562 ; W. W. k D. 641 [ 

6 L. J., K. B. 244. ' 

A covenant to restrain a person from exercising 
a trade is not illegal, if it is not to the general 
prejudice of the public, and the consideration m 
reasonable. Horner v. Ashford, 11 Moore, 91 ; 

3 Bmg. 322 ; 4 L. J. (o.S.) C. P. 62. 

An agreement in partial restraint of trade can 
only be supported by an adequate consideration- 
Ihus an agreement by which a brass-founder was 
to work exclusively for certain factors for his 
and Uieir lives, they not undertaking to find 
him full employment, but on the contrary re- 
serving liberty to employ others to execute 
their orders in his trade, if they should think 
nt, and to put an end to the agreement at three 
months’ notice, is bad, though London and six 
miles round were left open to the party to take 
orders from, Monmg v. Timmins, 1 Tjt. 226 j 1 
0. & J. 331 ; 9 L. J. (o.S.) Ex. 68, 

A promissory note given by a pMy lofc 
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ages arising by his worhing for others, contrary 
to an agreement which is in restraint of trade, 
and therefore void, is bad for want of a con- 
sideration. Ih. 

The plaintiff and defendant agreed to become 
partners in the business of stage-coach proprietors, 
for the purpose of running a coach daily, at cer- 
tain hours, between London and Croydon. The 
agreement contained various stipulations as to the 
conduct of the business, and a provision that it 
should be lawful for either party to determine 
the partnership by giving four weeks’ notice in 
writing. It contained also the following article : 
— 12th, that, ill the event of such dissolution of 
])artnership, and so long as the plaintiff should 
continue to carry on the trade of a coach pro- 
prietor at Croydon, the defendant should not, 
either on his own account, or that of any other 
person or persons or jointly with any othei', run. 
or use for hire, any stage-coach, omnibus, or 
other carriage, or otherwise ply for hire, on any 
part of the road over which the coach was 
ap])ointed to run at any time within one hour 
before or after certain specified hours of the day, 
under a penalty of 40Z., to be recovered as liqui- 
dated damages. The last article also provided 
that, without prejudice to the right of the parties 
under the preceding article, they bound them- 
selves for the true and faithful performance of the 
agreement in every respect, under the penalty of 
lOOL, to be recovered as aforesaid : — Held, first, 
that the agreement of the plaintiff to enter into 
the partnership was, of itself, a sufficient con- i 
sideration for the partial restraint of trade imposed 
on the defendant by the 12tli article, and there- 
fore that an action was maintainable for a breach 
of it, in running an omnibus on the road within 
the prohibited hours, after a dissolution of part- 
nership by notice from the plaintiff ; secondly, 
that the 40L must be construed as liquidated 
damages, and not as a penalty. Leiqhton v. 
Wales, 3 M. & W. 545 ; 7 L. J., Ex. 1451 


With a Father for his Son, an Infant.] — 

Articles under which A. served his clerkship to 
an attorney, contained a proviso that A. should 
not practice within a certain distance ; and also 
a covenant, on the part of his father, that A. 
should, within a month after he came of age, 
execute^ a bond, in a specified penalty, to insure 
his fulfilment of the proviso ; A., who was an 
infant at the time of the execution of the j 
articles, served under them for three years after i 
he attained full age, but was never called on to 
execute any bond, and with a knowledge of the 
purport of the articles, completed his clerkship, 
and afterwards began to practice as an attorney 
within the district from which the articles pur- 
jwrted to exclude him. A motion for an injunc- 
tion to restrain him from practising within that 
district was refused tvith costs, Gmes v, Ewtton, 
% Euss^ 357 ; 23 R. R, 102. 


Reasonableness of Restraint.]— Agree- 
ments in restraint of trade are against public 
policy and void, unless the restraint they impose 
is partial only, and reasonable in relation to the 
objects of the contract ; and also unless they are 
made upon a real and bona fide consideration. 


CoUim V. Locite, 48 L. J., P. C. 68 ; 4 Ap)). Oas. 
G74 ; 41 L. T. 292 ; 28 W. R. 189. 


Agreement with Assignees of a Bank- 
rupt.] — A., a trader, became bankrupt, whereupon 
B. agreed to purchase the business from the 
assignees, and to enter into partnership with A.’s 
son, if A. would enter into a bond not to carry 
on the same business within twenty miles. A. 
gave the bond : — Held, that there was a sufficient 
copidenition for the bond to entitle B. to an 
injunction to restrain A. from carrying on the 
business within the limits prescribed. Olarlison 
V. EAge, 33 Beav. 227 ; 33 L. J., Oh. 443 : 10 ' 
Jur. (N.S.) 871 ; 12 W. R. 518. ! 


Where the object of an asrreement is to parcel 
out the stevedoring business of a particular port 
amongst the parties to it, and so to prevent com- 
petition at least amongst themselves, and also, it 
may be, to keep up the price to be paid for the 
work : — Held, that such agreement is not invalid 
if carried into effect by provisions reasonably 
necessary for the purpose, though the effect of 
them might be to create a partial restraint upon 
the power of the parties to exercise their trade. 
Ih, 

A provision that if a particular merchant 
named in the agreement should refuse to allow 
the stevedoring of any ship to be done by the 
party entitled to it under the agreement, and 
should require one of the other parties to do it, 
such party so required should give an equivalent 
to the party who lost the stevedoring, is not 
unreasonable either as regards the party entitled 
or as regards the merchant. Ih. 

But a provision that in the case of ships 
passing out of the hands of merchants named in 
the contract into the hands of other merchants, 
who should not choose to employ the party en- 
titled under the agreement, all the parties thereto 
are deprived of the work, cannot be justified. It 
is obviously detrimental to the public, is entirely 
beyond anything the legitimate interests of the 
parties required, and is utterly unprofitable and 
unnecessary, at least for any purpose which can 
be avowed. Ih. 

A clause which stipulates that all matters in 
difference wdiich should arise touching the agi'ee- 
ment should be submitted to arbitration, and 
prohibits any action being brought in respect of 
the matters actually submitted to arbitration, is 
a collateral and independent agreement, and an 
award thereunder is not a condition precedent to 
snch action, except as regards such sums as 
under the agreement arc not payable until the 
amount thereof has been ascertained by such 
awmrd. 1 h. 


Contract partly Oral partly Written — Parol 
Evidence.] — In contracts in restraint of trade 
which are partly verbal and partly in writing, 
parol evidence is admissible to show what was 
the consideration therefor. Caope? v. Soatligate, 
63 L. J., Q. B. 670 ; 10 R. 5.52. 


V. Dealing loltlb PaHleiilar Persons. 


Covenants to buy all Beer from Brewers.] A 

covenant by the tenant of a public-house to 
purchase of his landlord all beer to be sold or 
consumed in or upon the premises is not broken 
by the tenant buying through an agent, without 
the knowledge of the landlord, beer made by the 
landlord. Hemble, that where such a covenant 
is entered into by a tenant there is, in the 
absence of express stipulation, an implied obli- 
gation to supply the tenant with such kinds of 
beer as he requires, and if this obligation is not 
fulfilled, the tenant is at liberty to buy the beer 
which he requires elsewhere. v. Sawhes, 

or Edridge v. Mamh&r, 50 L. J., ChA577 ; IS 
Ch. B. 199 ^ 45 h. % m ; W. R. 014. 
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An agreement m a lease, that m case the debts should turn out to be good and that A 
lessee ceased to pui chase beei of the lessoi, his and B should stand the iisk of such debts 
lent should bo advanced, is extremely injurious meuned, but should not be compelled to furnish 
in the public mteicst and welfaie and is not to goods to any of C s connexions Mhom they 
be favoured by the couits v fioihill should be dismelined to tiust And C cove 

^ Camp 286 n , H R R 803 n nanted not to cuiy on the business of a lope 

A plea in bai to an toi such adiinced makei during his life (t-xcept on government 

lent, stating the beei deliveied to be bad contiacts) and that all debts contiactcd or to 
uiuseous and unwholesome was consideied to be con ti acted in his oi their names Duisuant 
be a good defence Ih to the deed, should be the cxclusne piopeity 

Wheie such an igiecment was in the alteina of A and B , and tint C should duiini^* his 

tive, either that the publican should take all his life cxelusivelv cinplov A and B and no 
beei of the biewei oi paj an advance I lent — othei peison to make all the eoulige oidcred 
Held, that It could imt be enfoiced unless good of him bv oi foi his fiiends and connexions 
beer was t^pphed IMcomheY Ihwnn 2 Camp and should not employ any othci peison to make 

X , I , coidagc on an'^ pretence wintsoevci 

Contiacts by which brewers bind publicans to Held that the covenant bv 0 to emplov A and 
iloal-niththem, -xit not to beh^omed m B e\clusivdj to malvo conh^^t foi his’fiicnds 

beciuselhoytendtopio]udice the hoilth of the | and not to omnloy am oIIili (\ and B not 
subiet.t Jhmnf n i Slunatt b 1 luiit 129 " ■■ - 


subieet Ikomt n \ Slunatt b 1 luiit 129 
zOR R 148 

A condition m a deed of composition th it a 


oemg (blged to woik foi inv otliei than such 
as they chose to tuist) w is not illcgil and void 
IS being m lestiamt of ti ide without ideqnate 


,, . — :: “ un iit in le^^iiaiur or n nie without u hnuatf 

publican shoull continue to deal toi twchc considoiation foi the whole deed nnisl be 
a^iswith his ercditoi. in the aiticles of then |einstuiod togethci acconling to the a, pknt 
i^pcotive tiadcs may be valid but it is quili leasonal le intent of the pai ties and the gtioral 
hod by the impbcd condition that such ai tides obieot being only to appiopintc to A and B M 
should be good, and of a maiLetable qualiti much of G s piivate ti ide^ as thej chose to gi\e 
IXTV fi lends cruht tor, so much onh vv is cove 

Where in the conditions of sale of a public n^ted to be tiansfeiiel, and C was still at 
^'80 public house libeitj to w oik toi inj of Ins fiiciids who wore 
ind the lease contained a coienant of this refused to be tmsted by i and B b\ which 
bmmd puichascr was not oonstiuctioii the restraint on C was only co- 

bound to complete his pm chase and might extensive, as m i easoii it could onh be intimded 
recover back his deposit even although the to be, with the benefit to C and B amUhere 
lease was read over by the auotioneu at the foie the lestnmt on C could be no riicnidu fto 
tmeoffiSde J»u.. mncy,Z 28i, 11 public tiade (falr^ R 

Where the lessee of a public house covenanted 

for himself. Ins executois, and assigns with Ins Exclusive Eight to Sell Goods.]— A entmed 
lessoi s (bieweis) to tal e all his beei of them oi into a contiact with B by which B aereed to 
thur sueoessois in then trade and then lessois soli to him the whole of the sot of c^ilof a 
soH then trade and th. public house with othei specified seim in a oo lien bclonfm ^o B iiiin^ 
piemises, to thud peisons, who mme<l the plant a period of fire yens at \ oeU?m mie! Onf 
Ac , to a distance of two miles, and there earned biU by A to restiam B fiom sellinVthe coal tn 
on the business of bieiuis -Held that the other pai ties -Held, that he 7 
Ics^ois was thereby detei mined, and to an} lelief in equity JWioaiU v 
that their assignee could not take ady intago of 18 L J Ch 25 V L R 17 ha 1 5 > j 
the covenant, on the assierifi A nf fpA n i xxr ri in f ) Ij I 


the covenant, on the assignee of the lessee^pui 
cmasmg beei fiom another brewei Doe d 


414 , 22 W R 42 i ^ i. a 

A coipoiation acheitised foi tendus for the 


Cahert^-, Mrd, 10 B A C 849 , 8 L J (0 s ) supily of stone k the toiough^XnnglsTl" 

;cf i“to£S.g~‘ 

tfiG UvCffind-HiHt to Idg libcrtv to Vinv it nf mix fiiof o-nri "p i ^ i g xt ^llj Jiiici 

requiimg the plaintiff to dAhvor emp-h O , i) , and L ceitaiii quantities 

-Ef “»“■ “ " « "-OS's 

contiactTOth them during 1875 Jones y. Mrtk, 
Partners ]-By a deed between A, M9 23 WE 468 ^ 

neSS^ry'pakftotSUrT^^ " 

OOStwtiOhl, and 1 

* ti, k,.' - 
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exhibit ‘ind sell ceitaiii specified classes* of goods, 
an injunction will lie against them toi peimit 
ting the exhibition and sale by othei renters of 
stalls ithin the building of goods so specified j 
Altman y Boyal Atj^ciiium Society^ ^ Ch D 
228 

Contract to Play at Theatre ] — An opera 
singei by an agieement dated only as to the 
jeai 1870, agieed to sing at a theatie foi the 
^^hole London season, and nowheie eLe in the 
kingdom of Gieat Bntain pendant lann^e 1871, 
without the wiitten consent of the employ ei 
The salaiy did not extend beyond the season, 
hich ended on the 5th August On motion foi 
an injunction to restiam him singing else 
vvhere aftei the season i^as o\ei duiing 1871 — 
Held, that the couit ’should not undei the cii 
cumstances grant an injunction on an inteilocu 
toiy application 3IapUson^ Be?if ham, 20 W R 
176 Aftiimed, 177n,LJJ 
An actoi ho enters into a contiact to peifoim 
foi a cei tain period at a particulai theatie may 
be lestrained by injunction fiom peifoiming at 
any other theatie duiiiig the pendency ot his 
engagement, notr^ ithstanding that the contiact 
contains no negative clause lestiicting the actoi 
fiom pei forming elscwheie Montague v Flod 
tm, 42 L J , Ch 677 L E 16 Eq 189 , 28 L 1 
580, 21 W E 668 Andsee \ Aagrn], 

1 De G M A G 604 , 21 L J , Ch 898 , 16 Jui 
871 

To Write for ] — A contiact \-s ith the pioprietois 
of a theatie not to -write diamatical pieces foi 
any other, is legal, not lesemblmg a covenant 
icstraining trade generally Moi 1 1 & a Caiman, 
18 Ves 437, 11 E E 280 
So would be a similai lestiaint of a peifoimer 

n 

Su aUo COPYEIGHT 

As to Patents ] — It is not against public policy 
foi the veiidoi of a patent to agiee to assign to 
the pui chisel all futuic patent lights which 
he might aftei \\ aids acquiie with respect to 
the inventions sold oi any ot a like natuie 
Punting and AnnnneaJ Peqistoing Co v 
t:!>ampwn, 44 L J , Ch 705 , L E 19 Eq 462 , 
32 L T 354 , 23 W E 463 
An agreement by a licensee foi the lesidue of 
a teim of fouiteen "^eais, of patented impiove 
inentb in machmeiy tor slabbing fibious bub 
btanceb, not to make oi sell any slabbing fiames 
whatever without the invention applied to them 
is not void as a covenant m lestiamt of tiade 
Jones V Zees, 1 H A N 189 , 26 L J , Ex 9 , 2 
Jur (K S ) 645 

VI I/i Mespect of Pistante^ 

Medical Men, Ac ] — ^Where a suigeon took 
an assistant, who enteied into a bond not to 
practise on his own account foi fouiteen years, 
within ten miles of the place wheie the surgeon 
lived, the bond is good in law Paiis v 3Ijson, 
6 Teim Eep 118 , 2 E E 562 
A agieed, by ai tides undei seal, to enter the 
seitice of B , as assistant to him m his business 
of a surgeon dentist, foi a period of four years , 
aitd the agreement contained a covenant, that, 
^ter the expiration of idaat term, A would not, 
without the consent in writing of the othei, 
carry on the business of a surgeon-dentist in 












T ondon, or any of the tow ns or places in England 
01 Scotland wheic B, oi A on his account, might 
have been piactising befoie the expiiation of the 
above sei\ice — Held, hist, that this covenant 
so tai as it 1 elated to I ondon, was not, but as to 
its other piovisions it was, void as imposing an 
uniea'^onable lestiaint of trade , and secondly, 
that the coienant was divisible, so that the 
illegality of the second bianch did not vitiate 
the whole Malian y May, 11 M & W 858, 
12 L J , Ex 376 , 7 Jui 536 
Semble that, m estimating the leasonableness 
of a contiact not to exeicise a tiade or piofession 
within a piiticular distiict, the populousncss of 
the distiict lb not to be taken into account Jh 
An agieement that a modeiately skilful dentist 
would xbstain fiom pi ictising ovei a distiict 200 
miles in diameter, m consideration of leccivmg 
insti actions and a salaiy fiom the plaintiff, deter 
minablc at thiee months notice is unreasonable 
iiid loid, being a lestiamt of tiade not founded 
on an adequate consideration Ilornti v G>a%ih, 

7 Bing 735 , 5 M A P 768 , 9 L J (0 S ) C P 
192 

I A bond by an apothecaij not to set up business 
within twenty miles of A , is not illcgil as being 
I in lestraiiit of trade Haywaid v Young, 2 
: Chit 407 

I And see G)a‘idy\ Baina)d,lj E 18 Eq 518, 
ante, col 195 

Solicitors ] — An agieement by an attorney 
111 St to relinquish his business, and recommend 
his clients to tw 0 othei attorneys foi a -valuable 
consideration secondly, not to practise m such 
business within ceitam limits and thiidly, to 
peimit the pui chasers to make use of his name 
in their film foi a certain time, without any 
inteifeience on his part, is valid Bunn v Guy, 
4 East, 190 1 Smith, 1 , 7 R R 560 But see 
Ku{h(6 \ Sfatham, 6 D A E 219 , 4 B AC 
187 3 L J (OS) K B 179 

The defendant bound himself to a London 
solicitor by ai tides foi a term, and covenanted 
that he would not at the expnation of the term, 
or at any time thereaftei eithei solely, or jointly 
with, or as agent foi, any othei pel son oi personSy 
diiectly or mdiicctly piactise the business of an 
ittoiney oi solicitoi w ithin the city of London^ 
or the counties of Middlesex or Essex, noi 
diiectly 01 indnectly act as such attorney or 
solicitoi foi any client oi clients of the plaintiff, 
01 any paitnei or paitneis of the plaintiff, or for 
iny pel son oi persons who should have been a 
client OI clients of the plamtifl:, or any partner or 
paitneis of the plaintiff at any time duimg the 
teim At the expiration of the term the delen 
dant having commenced business on his own ac- 
count m bouthwaik — Held, that the lestrietion 
was not unieasonable, and that the defendants 
acting for the petitionei m the London Court eff 
Bankiuptcy was a bieach of the covenant Mm 
\ 0 Mill, 44 L J , Ch ()60 
An agieement by a solicitoi, for valuable con- 
sideiation, not to practise as a solicitoi in any 
part of Great Bntain for twenty years, is yahd 
miittahu V 3 Beav 383 

By agreement between the plaintiff, a solicitor, 
and the defendant, aftei leciting that the plaintiff, 
being manager of certain estates at Torquay, and 
finding it expedient to establish an office there 
foi the transaction of law and other buoiness, 
hadpropcied to a^pew^t the defendant as resident 
clerk there, it agreed that the defendant 
should leside at Torquay, and that in considera- 


K,!i' ■ 

I- 











CONTBACT— The Matter of. 


tion of his services, the plaintiff should pay him 
a certain salary, and that cither party might 
determine the agreement by a certain notice, and 
that the defendant would not, for the space of 
twenty-one years, notwithstanding the death of 
the plaintiff, reside in the parish of Torquay, or 
within twenty-one miles thereof, or carry on 
therein, the distance aforesaid, daring the period 
of twenty-one years, any business of the descrip- 
tion of that carried on under the agreement : — 
Held, per Polloclsi, C.B., Alderson, B., and Platt, 
B., that the restriction ivas not unreasonable, and 
was good in law ; per Martin, B., that the agree- 
ment was valid, for if the restriction as to residence 
w’as void, that as to not carryinsr on business was 
good. Bendy v. I/end enmi, 11 Ex. 194 ; 24 L. J., 
Ex. 324. 

A declaration on this agreement alleged as a 
breach, that, after its determination, the defen- 
dant resided in the parish of Torquay, and during 
the period of twenty-one yeais carried on the 
business in that parish of the description of that 
carried on under the agreement. Plea to the 
fiist breach, that although the defendant resided 
in the parish of Torquay, yet he did not reside for 
the purpose or with the intention of carrying on 
business of the description ot that carried on under 
the agreement : — Held, that 'whether the allega- 
tion m the declaration was to be read as one 
breach or two distinct breaches, the plea was 
bad. n. 

JPuhlisher,] — A declaration stated that the 
plaintiff and the defendant carried on in partner- 
ship the business of pubhshei & in various places 
in Great Britain and Ireland, at a greater dis- 
tance than 150 miles from the General Post 
Office, Eondon, of which a branch 'was known as 
the canvassing trade, consisting of publishing, 
in parts, works m some of which the copyright 
had ceased, and of employing canvassers to go 
fiom house to house to solicit purchasers for such 
publications, and that upon the dissolution of the 
partnership, the defendant covenanted that he 
would not at any time thereafter carry on that 
part of the trade of a publisher known as the 
canvassing trade 'v\'ithin the distance of 150 miles 
from the General Post Office, Loudon. Breach, 
that the defendant carried on the can\assing 
trade in London, and within 150 miles of the 
General Post Office : — Held, that the restraint 
was not unreasonable. 'JalUs v. 1 EL & 

Bl. 391 ; 22 L. J., Q. B. 185 ; 17 Jur. 1149 ; 1 W. 
K. 114. 

Semble, also, that that part of the covenant 
which restrained the defendant from carrying on 
the Canvassing trade in Edinburgh or Dublin, or 
within 150 miles of either of them, or in any 
place in Great Baitain or Ireland where the 
plaintiff or his successors in the business might 
by themselves or their agents at such time 
carry on the trade, or might have carried it on 
within six months preceding, was not unreason- 
able. Ib. 

Such a covenant is valid, unless it plainly 
appears that a restriction is imposed by it 
beyond what the interest of the plaintiff re- 
quires. Jh. 

A Manufacturers.]— -So a covenant not to carry 
‘ on the trade of horsehair manufacturer w4thin 200 
miles of Birmingham is valid. Harms v. Banom, 
n Beav. 328 ; H2 L. J., Ch. 247 ; 9 Jur. (K.s.) 
145 ; 7. 815 J U W. B. 250. ^ ^ 

cahtile house, dealing in lace, employed 


travellers to obtain orders, aiirl sell for them, in 
England, each in a particular district. A vacancy 
having oecuried in the travelleiship of the mid- 
land district, the plaintiffs acquainted the defen- 
dant with the fact, he being in their employ iu 
another occupation, and it verbally agree(i 
with him that he should fill the place, the under- 
btanding being, that a contract in writing bhoiild 
be afterwards drawn up and signed. The defen- 
dant started on the midland district, and aft er- 
waids the following form of eontraet was bent 
tloivn to him and he signed it In considera- 
tion of my entering upon your emjiloy, at a salary 
of 50/., I agree to do so, 'with the understanding, 
that in the event of my wishing to travel, ami 
doing so, for anj" other house in the same trade, 
on any pait of the same ground, to pay you 50/.*’ 
I'he defendant, after liaving travelled for the 
plaintiff's on this district for about a year, quitted 
their service, and commencetl travelling, for a 
rival house of binsiness, over the same (listrict. 
In an action by the plaintiff’s for the penally : — 
Held, that they were entitled to recover, for that 
a good consideration for the defendant's pioinise 
appeared on the face of the writing; that the 
ciicumstanccs under which he became traveller 
showed a good consideration in fact ; that the 
contract meant to engage the entire serviees of 
the defendant so long as he was in the plaintiff’s’ 
employ, and that it waiiild have been a bieaeh of 
it to travel for any one else in the absence of the 
prohibitory part ; and that, therefore, the con- 
tract intended the penalty to attach in caH‘ the 
defendant travelled over the same gionnd for 
any other house in the same trade after he left 
the plaintiff’s’ employ ; that extrinsic evidence 
was propel ly admitted to identify the particular 
service in wdneh the defendant w'as to be 
employed, viz., that of a traveller, and the giound 
over wdiich he was to travel, viz., the midland 
district : that the subject of tlie contract being 
thus ascertained, the contract w'as not iinlimitetl 
m point of space, and so void as in restraint of 
trade. And that the wnatten contract, even 
apart fiom the extrinsic evidence, W'as not void 
as in restraint of trade. Mumford v. (vefhha/, 
7 C. B. (N.s.) 305 ; 29 L. J., 0 . ?. 105 ; (> Jur. 
(K.s.) 428 ; 1 L. T. 64 ; 8 B. 187. 

A covenant not to carry on the business (tf a 
manufacturer fora periotlof years under a 
particular name or style is not void, as being a 
covenant in restraint of trade, notwithstanding 
that it may be unlimited in point of sj ace. 
Vervtn v. ilallam, 56 L. J., Ch. 115 ; 34 ( h. D. 
748 ; 55 L. T. 676 ; 35 W. K. 156. 

CommisBion Merchant.]— The plaintiffs, who 
w^ere agents and commission merchants, agreed 
with the defendant that he should enter their 
service as clerk, and that he should not for ff\e 
years after the determination of the seiviee 
engage in ‘‘any trade or business in the united 
kingdom in connection with any kind of goods 
of continental manufacture which” the plaintiffs 
“ should have dealt in at any time previously to 
such determination” : — Held, that ‘‘any trade 
or business ’’ wms to be construed as confined to 
any tiade or business competing with the plain- 
tiffs’ ; that the limit of space was not too wide 
having regard to the circumstances ; that “ dealt 
in at any time” meant, dealt in at any time 
while the defendant w^as their clerk, and that, 
therefore, the agreement was not unreasonable. 
Moenich v. Fenestre, 61 L. J., Cb. 737 r % E, 
102 ; 67 L. T. 602—0. A. 
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Wine Merchant.]— Where a defendant in an 
•action had agreed to act as clerk and tra\'eller 
for the plaintiff in the business of a wine and 
.spirit merchant, carried on by him at Bui ton-on- 
Trent, and had further agreed not at any time 
thereafter, either alone or in partnership with, 
•or as clerk, agent, or trayeller, to, any person 
or persons whomsoever, to carry on or coiuluct, 
or Hvssist in carrying on or conducting, the trade 
or business of a wine and spirit merchant, or any 
branch thereof, within the distance of fifty miles 
from that town wfithout the licence and consent 
-of the plaintiff, the court held that the lestric- 
ition imposed upon the defendant was not in 
excess of what was required for the reasonable 
protection of the plaintiff in his business ; that 
the agreement was not invalid on the ground 
that it was contrary to public policy, as bcinj. 
in unreasonable restraint of trade, and that there- 
fore the plaintiff was entitled to a peipetual 
injunction to restrain the defendant from a 
breach thereof. Pan‘onH v. CotterelJ^ 56 L. T. 
.859 ; 61 J. P. 679. 

Tailor.] — The defendant was employed by the 
plaintiff, a tailor in Kegent Street, as a cutter and 
fitter of wealing apparel. The defendant entered 
into an agreement with the plaintiff that, upon the 
termination of his employment for any cause, he 
would not carry on the business of a tailor within 

circuit of ten miles of Charing Ciossfor the 
period of three yeais from such termination of 
employment. Some time afterwaids the defen- 
dant left the plaintiff’s employment, and set up 
the business of a tailor and outfitter within about 
two hundred yards of the plaintiff’s premises. 
An application for an injunction to lestraiii the 
defendant having been made, the defence was 
raisetl that the restriction imposed by the agree- 
ment upon the defendant was far in excels of 
w'hat was required for the reasonable protection 
of the plaintiff in his business ; and that the 
agreement was theicfoie invalid on the ground 
that it was contrary to public policy, as being in 
unreasonable restraint of trade : — Held, that the 
agreement was not unreasonable, either in point 
of space or in point of time, for a tailor like the 
plaintiff to require the defendant to enter into ; 
that theicfore the agreement was not invalid; 
and that the plaintiff w^as entitled to the injuuc- 
iion claimed. SieoU v. Beere, 53 L. T. 659. 

Milkmen.] — The servant of a milkman, in a 
.street in London, agreed not to carry on the like 
business within three miles therefiom Held, 
that this w'as not an undue restraint of trade, 
and the servant was restrained by injunction 
from violating his agreement. Betncell v. In/ifi, 
'24: Beav. 307 ; 26 L. J., Ch. 663. 

A. agreed to take B. as his servant, “ at such 
wages as might from time to time be agreed on,” 
and B. on his part agree i to serve A., and not to 
!set up trade tor himself within certain limits. 
B. accordingly entered into and continued in A.’s 
.-service at the wages agreed on . — Held, that there 
was a good and valuable consideration to support 
the agreement as against B., and the court 
enforced it. Ib. 

A milkman, carrying on business in three 
places, took the defendant into his service. The 
defendant agreed, as regarded the milkman, his 
assignees ana successors, not to carry on a similar 
tode within certain limits. A. sole! his branch 
at one of the three places to the plaint^, 
rqtainod the defendaht iff his seryice : — 
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Held, that the plaintiff as assignee and successor 
of part of the business, wms entitled to the benefit 
of the defendant’s contract. J h. 

A., a cow’^keeper and milkman, agreed to keep 
and retain B. in his service for one month certain, 
and until the expiration of a month's notice, to 
be given by either party to the other of them, in 
writing, of his intention to determine such con- 
tract and sennec; in consideration ivhereof B. 
agreed to serve A., and that he would not, during 
the continuance of such ‘service, nor within 
tw'onty-four calendar months after quitting or 
being discharged from the same, commence, 
cany on or be concerned in any W’ay w^hatfoever, 
either as servant or master, in the trade or 
business of a cowdmeper or milkman, within five 
miles of Korthampton Square, under a penalty : 
— Held, that this contract did not operate in 
restraint of trade to such a degree as to render it 
void, Proctor v. Sargent, 2 Scott (n.e.) 289 : 2 
Man. & G. 20 ; 10 L. J ., C. B. 3L 

Carrier.] — By agreement, D.and Co , of London, 
foieign earners, agreed to engage L. as their clerk 
on ceitain conditions, wdiicli L. agreed to observe 
and perform. The agreement contained the 
folbwiiig covenant: — “The said L. agrees that 
he will not within twelve calendar months after 
the termination of the agreement, from what- 
ever cause, carry on or be engaged in, or 
interested, directly or indiiectly. in the cities of 
London, Birmingham, Liverpool, England, and 
New' York, United States, or within fifty miles 
thereof of each of the above-named places, 
either as principal, clerk, agent, or otherwise, in 
I any business similar to the business now or 
I hereafter to be carried on by employers.” The 
j defendant, on leaving the plaintiff’s service, 

' enteied into the serviceof a ruui film ai London, 
j The plaintiffs had not any trade with Hirming- 
I h.im, but a considerable businc-s with the other 
places mei tioiicd in the agreement -.—Held, that 
ihe limit of time w^as reason ible ; also that of 
space with the exception of Birmingham, with 
which place the plaintiffs appeared to have no 
connection; thit the w'ords “principal, clerk, 
agent, or otherwise,” in the agreement, wm'o not 
too wide ; that the w'ords “ now' or hereafter ” 
in the agreement w'cre not reasonable, and that 
the court could separate the different parts of 
the covenants, holding part good and part bad, 
PiciesY. Lowen, 64: L. T. 655. 

Other Trades.] — A., for valuable consideration, 
covenanted not to exercise certain trades, during 
his life, w'ithiii the cities of London and West- 
minster, or within the distance of 600 miles from 
the same respectively Held, fiist, that this 
covenant w'as good so far as it related to London 
and Westminster, but that the rest was void, as 
being an unreasonable restraint of ti-acle. Green 
V. Pi ice, 13 M. Ac W. 695 ; 14 L. J., Ex. 105 ; 9 
Jur. 857. Affirmed, Price v. Green, 16 M. k W. 
346 ; 16 L. J., Ex. 108 ; 9 Jur. 880— Ex. Ch. 

Held, secondly, that the part relating to London, 
and Westminster might be enforced notwith- 
standing the illegality of the rest. Ib. 

A covenant by a vendor of a business not to 
carry on the same business w'uhin 200 miles of a 
certain place, is not unreasonable, as in restraint 
of trade, if by reason of the character of the 
business such a limit of exclusion is necessary for 
the protection of the purchaser. IlarriH v 
Par§om, 32 Beav. 32$ ; 32 L. J., Ch. 247 ; 9 Jur. 

145 ; 7 L. X. 815’ ^ 11 W. R. 250. 
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The members of an association agreed not to fit the time of the coYenant—per Lord Tenterden, 
sell certain goods at less than a particular price C.J., and Littledale, J. ; or as the crow flies— 
for ten years, and to forfeit lOL for each contra- per Parke J. Leigh w llind^ 4 Man, & llj. 597 • 
Ycntion of this agreement. There was no 9 B. & C. 774 ; 7 L. J. (o.s.) K. B. 813. 
restriction as to area: — Held, that such an Action on a deed, whereby the defendant and 
agreement was unreasonable both as to time and the plaintiff agreed to enter into partnership as. 
ai-ea, and would not be enforced by the court, surgeons for "three years, and the defenefant 
Vrmston v. WMtelegg^ 55 J. P. 453 — C. A. covenanted, that after the termination of the 

W. entered the service of C. as a shopman at partnership he would not at any time practise 
weekly wmges, and covenanted not to carry on as a surgeon at Ho. 28, Dorset Crescent, or within 
business within one mile of the shop at any time the distance of two miles and a half thereof 
thereafter. The busme.es was afterwar.ls moved measuring by the usual streets or ways of ap- 
to another shop close by, and sold by 0. to J., proach thereto, nor reside within the distance of 
together with the goodwill and beneficial interest two miles and a half of No, 28, Dorset Crescent 
thereof. W. then left the shop, and set up busi- without the plaintiff’s consent, noi' would attempt 
ness wdthin a mile of the old shop :~Held, that to prevail on any of the patients of the defendanty 
the covenant was not unreasonable, and endure 1 or of the partnership, to withdraw from the 
for the life of W., though the original covenantee plaintiff’, or to employ any other medical at- 
should cease to carry on business altogether, tendant in prejudice o*f the plaintiff', but w'oidd 
and that the covenant wms not affected by the, in all things endeavour to promote the bnsines.s.. 
removal of the business to another shop near at and advantage of the plaintiff’ as a surgeon, s(y 
hand, though it might have been otherwise if far as it wms in the pow’er of the defendant, and 
the business had been removed to quite a different as he could reasonably and properly be required 
neighbourhood. Jaeahg v. Whitmore, 49 L. T. to do. Breach, that after the expiration of the 
335 ; 32 W. R. 18 : 48 J. P. 335 — C. A. term, the defendant resided within the distance 

An agreement in writing, dated April, 1889, of twm miles and a half of the premises Held 
proviiling that the defendant was to be employed that the distance was to be measured not by the^ 
as commercial traveller by the plaintiff for ten most frequented public w^ajs, but by any of the 
yearn upon the terms (inter alia) that the defeiv usual public wmys. Mhunn y Mnnler 4 Ex 
dant would not within twelve yearn or for two 776; 19 L. J. Ex. 132. ’ 

years after the termination of his employment, 

if the same should continue beyond ten years, , ••• j n,.,, , ^ 4 ^ rp- 

engage in business similar to that carried on by * J-a>g>eet oj iime, 

the plaintiff, or act as commercial travellcT for any Por Life.] — A contract wdiereby, in considera- 

person or body carrying on similar business, tion of employment, and the payment of a cer- 
provided that such restriction should only extend tain sum wmekly for life, a party engages to 
to such counties in Ireland as the defendant serve another for life, and not to set up during, 
should travel in for the plaintiff at any time his life the trade of a carrier, is a legal contract 
during his employment, is a reasonable agree- and not in restraint of trade. - y Lot/’ 

ment for the protection of the interests and trade 2 M. & W. 273 ; M. c'c H. 222 ; 6 L. J. Ex. *92 * 1 
of the plaintiff as employer, and therefore valid, i Jur. 73. , 

Cu^se/i V, O' Co /mar, 32 L. B., Ir. 330. | An agreement in partial restraint of trade isf- 

i not void because the party is thereby restricted 

exercising his business in a particular place. 

vii. Meas'iirement of Listanee. for his life, iiotw'ithstanding the death of the. 

In a straight Line.]— In determining whether P. 796 ^ 

there has been a breach of a covenant entered ! ^ ^ ^ 2G(> 

into by the assignor of a lease of premises, used | , , 

for a particular business, “that he would not be = rmlnmted restriction in point of time can- 
concerned in that business within a certain dis- - be pronounced void as in restraint of trade‘s 
tance of the assigned premises, the distance is i is reasonable consideration. Areltet^ 



concerned in that business within a certain dis- he pronounced void as in restraint of trade‘s 
tance of the assigned premises, the distance is is reasonable consideration. Areltet^ 

not to be measured along the nearest practicable I’ ’ 2 N, & P. 562 ; W. W„ 

route between the two jdaces of business, hut ^ 

along the shortest straight line that can be a,. tv+* -i r,. 

drawn from one to the other as on a map lifetime of Obligee.]— ,lo an action on 

without reirard to the curvature or to the in- ? ^be executors of the obligee, the dc- 

equalitiesof the surface of the earth. ALmAet setting out the condition, wdiich 

\,<Cole, 42 L. J., Ex. 8 ; L.R. 8 Ex. 32 : 27 L T ('bligor should practise as a. 

678 ; 21 W. R. 175— Ex. Ch. * * , surgeon or an apothecary at H., at any time 


678 ; 21 W. R. 175-Ex. Ch. ‘ ’ * * | surgeon or an apothecary at H., at anv timt. 

• Under a contract not to carry bn business the consent in writing of the obligee,, 

within a given distance, the distance is to be ™ obligor should pay the obligee 1,000^ 

measured in a straip^bt. 1 ITIA nnnti q U rh® bond should be void, otherwise it shmdd vr 


measured in a straight line upon a horizontal should be void, otherwise it should re- 
plane, and not by the nearest practicable mode force,” pleaded, that he did not prac- 

of access. Luignatt. v. Wolher, Johns. 446 • 28 ^ ^ ^ surgeon or an apothecary at S. without 

L.J., Ch.867; 5 Jur. (n>s.) 976 ; 7 W. R. 562^. consent in writing of the obligee Held, 

that the period of restraint mentioned in the 
Or by Nearest Route! T-n was not confined to the lifetime of the 

“SIS— 

’’n a covenant not to keen a nubhv w " ^*^0. nine miles of the place where 

Mnhalt.mneofaparticnlarVfthhbtrriTav'nft^^^ 

•ted by the nearest mode of access defendant was in his service W^’ 
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partnersbip agreement with the plamtifp, who 
was on his death to succeed to the business. W. 
died, and thereupon the defendant commenced^a 
school in the same place. On a motion on behalf 
of the plaintiff to restrain the defendant from so 
doing: — Held, (1) that the defendant’s agree-- 
merit was not limited to the life of W, ; (2) that 
though goodwill was not mentioned in the part- 
nership agreement, the benefit thereof did pass 
so as on the death of W. to vest in the plaintiff ; 
and that, following Jaaohy v. Wk'dmore (41) 
L. T, Ih 355), the defendant’s agreement formed 
part of such goodwill ; and (8) that the plaintiff' 
was therefore entitled to the benefit thereof, and 
to the injunction asked for. Sm ith v. Ha mthorne. ■ 
76L.T.716. 

Consideration of Service. ] — In consideration of 

A. employing B. at a weekly salary of 21, f. to go 
about Imndon and sell oil for him, B. agreed 
that he wmuld not for twelve calendar months 
after the determination of the agreement, which 
was determinable on a week's notice on either 
side, sell oil within a radius of eight miles from 
the General Post Office. After a year's employ- 
ment, B. determined the agreement, and then 
commenced selling oil on his own account within 
the prohibited area : — Held, that the agreement 
not being a hard bargain, and being for valuable 
consideration, A. was entitled to an injunction, 
Middleton v. Brown, 47 L. J., Ch. 411 ; 38 L. T. 
834—0. A. 

B. gave a bond to A. (a coal merchant in 
London), by which, after reciting that he, at the 
request of B., had received and taken him into 
his service in the capacity of a town traveller 
and collecting clerk, it was conditioned that he 
should not, within two years after leaving A.’s 
service, solicit or sell to any of his customers ; 
that he should not foil iw or be employed in the 
business of a coal merchant for nine months 
after he should have left the employment of A. ; 
and that be should not leave his employment 
'Without giving a month’s notice: — Held*, that 
this condition prevented B. Irom setting up in 
business as a coal merchant on his ow'ii account, 
or from being employed in that business by 
another master for the time limited. Ward y, 
Byrne, 5 M. & W. 548 ; 9 L. J., Ex. 14 : 8 Jur. 
1175. 

Held, also, that the bond was void, on the 
ground that there was a restraint of trade un- 
limited in point of space. JT/a 

And an agreement by which a brass founder 
was to w'ork exclusively foi* certain factors, f (a 
his and their lives, they not un.lertaking to find , 
him full employment, but on the contrary, re- 1 
serving liberty to employ others to execute their I 
orders in his trade if they should think fit, and to 
put an erul to the agreement at three months’ 
notice, is bad, though London and six miles 
round were left open to the party to take orders 
from. Vonny v. Timm inn, 1 Tyr. 226; 1 C. & J. 
881 ; 9 L. J.*(O.S.) Ex. 68. 

A, made an agi cement with B. to serve him at 
all times during seven years as a crown-glass 
maker, and that he v\ould not during the term 
work for any other person at any other glass- 
house or place of business without the licence of 

B. ; that during any depression of trade he should 
be paid a moiety of his wages ; that if he should 
be sick B. should be at liberty to employ any 
other persons in his stead, without paying him 
any wages; that B. sliould pay him wages as 
long as he should be employed, and 8/. pe 


annum in lieu of. house-rent and firing; and 
that B. should have the option of dismissing him 
from his service, on giving him a month’s 'Wages 
or a month’s notice : — Held, that this contract 
was not void on the ground of being in restraint, 
of trade. Pilltmgton v. Scott, 15 M. & W. 657 : 

15 L. J., Ex. 329. 

A. contracted to serve B. and his partner or 
partners for the time being, for seven years, in 
his business of glass and alkali manufacturer, and 
that he would not during the term neglect or 
absent himself from the service without the con- 
sent in writing of B.,.or his partner or partners, 
for the time being, as should carry on the busi- 
ness, nor would work for or serve any other 
person or persons without such consent, in con- 
hideration of which services B. agreed to pay A. 

24a*. per week, for a certain amdunt of work, and 
to find him some other description of work, pro- 
vided he shoul'i not require that quantity of 
specified work, so that A.’s wages should not be 
less than 24,'?. per -w^eek, except when a furnace 
should be out, when A. agreed to work for 21 a. 
per week ; and that if A. should be sick, or 
otherwise incapacitate' 1 from performing the ser- 
vice, or in case of misconduct, or if B. or his ' 
partner or partners for the time being, as should 
carry on the trade, should discontinue the trade 
during the term, in either of such cases B. or his 
partners should be at liberty to retain or employ 
any other person in the room or stead of A. 
without being obliged to pay him any wages or 
satisfaction : — Held, that this agreement was; 
not void as being in unreasonable restraint 
of trade. Hartley v. Cnmmbiqs, 5 C. B. 

247 ; 2 Car. & K. 483 ; 17 L. J., *0. P. 84 ; 12; 
Jur. 57. 

A. and B. entered into the foil owing agreement r 
— “ Jn consideration that A. of Macclesfield, sur- 
geon and apothecary, will engage me, B., as as- 
sistant to him as surgeon, T, B., promise A. that I 
will not at any time practise as surgeon or 
apothecary at Macclesfield, or within seven 
miles thereof, under a penalty of 500?, ; and 
A., agree with B. to engage B. as an assistant to 
me as a surgeon, on the terms aforesaid.”* In an 
action by A. against B. for a breach of this agree- 
ment : — Held, that there was a sufficient con- 
sideration for the promise of B., and that the 
contract was not void as an unreasonable re- 
straint of trade. Sa Inter y, Ferguson,! C. B. 

716 : 18 L J., C. P. 217 ; 13 Jur. 828. 

The defendant, on being appointed agent for 
the sale of wine and spirits of the plaintiffs,, 
gave to them a bond, with a condition that 
he should diligently, honestly, and faithfully 
serve them as such agent, and should not 
engage in, undertake, transact, or do any busi- 
ness in the same trade within ten miles of the? 
town of T., for himself or any other person or 
firm, and should use his best endeavours to pro- 
mote the interest and increase of the business, 
connection of the plaintiffs, and should faithfully 
and punctually collect, account for, and pay 
over all debts of the plaintiffs : — Held, that the; ' , 
restriction as to the defendant doing business; 
for other persons in the same trade within the 
particular district was limited to the time he re- ' 
mained in the plaintiffs’ service. Mngy. Han-r 
mil, 5 H. & N. 106 ; 1 L. T. 376, , 

Separable Covenants.] — A deed recited 

that the plaintiff had'earrieef on the business of 
an attorney ; that the defendant had for four 
2ars been his salaried clerk, and had applied i 
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him to accept the defendant as his articled clerk, 
without premium, \ihich the plainti:ff consented 
to do on his enteiing into ceitain covenants, and 
the defendant boiiiid himself clerk to the plain tifi 
foi' five years by articles. In pursuance of the 
agreement, the defendant covenanted with the 
plaintiff and his partners, that he should not, 
during the teim of five yeais, or at any time 
after its expiiation, directly or indiiectly 
inteifeie or intermeddle with or he concerned 
as attoinoy, agent, or otherwise, for any per- 
son who had already been or should thereaftei 
become the client or correspondent in business of 
or with the plaintiff, or any partner or partners 
he might ailmit to a shaie with him, or any per- 
son to whom he might sell or assign the whole or 
any part of his business as attorney, and that the 
defendant should not act as partner, clerk, or 
assistant with or to any person who should inter- ' 
lero or intermeddle as aforesaid ; and in case he 
should commit any breach of his covenants, he 
should forfeit lOOZ. ; and each day's repetition 
or continuance of any iiiteiference should be 
deemed a fresh breach of covenant, and incur a 
separate penalty and right of action. The plain- 
tiff assign ed in his declaration brcaclic s in respect 
of persons who had been his clients bei ore and 
at the time of the making of the deed, and of per- 
sons who had been his clients while the defen- 
dant continued under the articles ; — Held, that 
the part of the covenant in respect of which the 
breaches were assigned was good, as not operat- 
ing unduly in restriction of trade, and might be 
separated from the rest, and therefore an action 
might be brought on such breaches. ytrholJjt v. 
Stratton^ 10 Q. B. 346 ; 11 Jur. 1000. {See S. (\, 

7 Beav. 42. 

Goodwill.] — An agreement to give up a hou^e 
and goodwill of a business, and not to open a 
shop in the same line of business within one mile 
of the house, under a foifeitiiie, is not illegal on 
the ground that the lestraint of trade is un- 
limited in point of time, and may continue 
though the purchaser ceases to cairy on the busi- 
ness. Pemherfon v. VavgJiati, 10 Q. B. 87 ; 16 
L, J., Q. B. 161 ; 11 Jur. 411. 

Upon a contract for the sale of a lease and 
the goodwill of the business of a baker, an agi ce- 
ment by the assignor that he would not, di.nng 
the teim assigned, solicit the custom of, oi 
knowingly supply bread or flour to, any of the 
customers then dealing at the premises, without 
the consent of the assignee, under a penalty, is 
not void as an unreasonable lestraint of tiade. 
Mamie v. 8 Bcott (n.e.) 674 ; 7 Man. & 

a. 969 ; 14 L. J., C. P. 10 ; 8 Jur. 10, >1. 

A btitcher, on assigning for the residue of a term 
premises upon which he had carried on his busi- 
ness, together with the fixtuies and goodwill of 
the trade, covenanting with the purchaser that he 
would not at any time theieafter, either by him- 
self or as agent, or journeyman for another, set 
up, exercise, or carry on, or be employed in the 
trade or business of a butcher within five miles 
from the piemifecs assigned, is not an unieason- 
ablc lestraint ciihcr in respect of time or in 
respect of disiauce, and the covenant does not 
cease to be a binding contract on the expiration 
of the term, or on the covenantor’s ceasing, by 
himself or his assigns, to cany on the business 
assignerl. Elven v. CvofU, 10 C. B. 241 ; 19 L. J., 
0, 1. 365 ; 14 Jur. 855. 

Aud see Jacoly v. Wlt^Umovif 49 U. \ 
and cases supia, ii. and vi. * ^ 


ix. JVItat ConHlMea a Breach. 

Acting for Others.] — A restrictive covenant 
that the covenantor wdll not carry on a certain 
business in his ow n name or that of any other 
peisoii is not violated by his acting as manager 
at a weekly salaiy to another pei-^ion carrying on 
the same business. Alien v. laijlor, 39 L. J., 
Ch. r,27 ; 22 L. T. 651. Affirmed, 19 W. R. 35. 

An agreement by a man not to caxiy on a par- 
ticular business, diicctly or indirectly, either 
alone or in partnership with, or with the assist- 
ance of, any other person, is broken by his carry- 
ing it on as manager to another peisoii. Bales 
Y. WeaUr, 18 W. R. 993. 

On the sah' of his business the vendor agreed 
that he W’ould not exercise or cairy on the 
trade, either in his owm mime or that of any 
other person or persons, in a particular tow'ii : — 
Held, that his managing the busiriess of another 
person in the same trade in the town, at a 
w'eekly salary, was not a breach of the agree- 
ment. Allen V. Taylor.^ 24 L. T. 249 ; 19 W. R, 
556. 

Under a bond, conditioned that the defendant 
should not travel for any porter, ale, or spirit 
mei chant, as agent, collector or otherwise”: — 
Held, that the condition of tiie bond wms not 
broken by his entering into the ser\ ice as tra- 
veller of a brew^er. J<is.^elf/H v. B/r-son, 41 L. J., 
Ex. 60 : L. R. 7 Ex. 127 ; 25 L. T. 912; 20 W. R. 
316. 

A covenant not to carry on, or be concerned 
in cariying on, either directly or iiulirectly, the 
business of a sadler, or sell any goods in any 
w^ay connected with that trade within a distance 
of ten miles from Croydon under a penalty of 
lOOZ. to be paid by w'ay of liquidated damages 
for every such offence, is biokeu by selling goods 
as a jonineyman in tlie employment of a person 
carrying on the particular trade in Cioydon ; 
and the breach will b'‘ u strained by injunction. 
Joncb V. Jlearens, 4 Ch. 1). 636 ; 25 W. R. 460. 

A. undertook to manage the business of B., a 
chemist, and agreed that he, A., would not cany 
on the business of a chemist either in his own 
name or tor his owni benefit, or in the name or 
names or for the benefit of any other peison, 
within seven miles of the place. He aftei wards 
solicited orders for another chemist wdthin the 
seven miles : — Held, that this w'as not a bieach 
of his agreement. Clark v. Watkins, 9 Jur. 
CN.S.) 142 ; 8 L. T. 8 ; 11 W. R. 319. 

C, assigned to R. his business as a surgeon and 
apothecaiy, carried on by C. in Park Street, Cam- 
den Town ; and C. covenanted that he should 
not nor would, diiectiy or indirectly, by himself 
or in co-partnei ship with any other person, cany 
oil or exercise his practice or profession of a 
surgeon and apothecaiy, or eiiiier of them, 
either by residing or visiting any patient wdth- 
in the distance of three miles from the then 
place of business of C. in Paik Stieet ; and that, 
in case of any bieach of this covenant, C. should 
and w'ould pay to R. 51 OZ., as and for liquidated 
damages, and not as a penalty. After the exe- 
cution of this deed, C. attended several ladits 
in their confinements, within the three miles, 
and, on one occasion, received 14Z. 14^. for his 
services ; but he attended these persons, with 
the knowledge and consent of C., in consequence 
of a request by him that R. should for a time 
continue to visit the patients, to keep the cofi 
iieotion together ; and the jniy, in an aioti^h qn 
covenant, found that C. in %e$e insifeances 
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exercised the practice and profession of a surgeon 
for the purpose of assisting E. : — Held, that the 
facts did not constitute a breach of the cove- 
nant. liawVnson v, Clarlte^ 14 M. k W-. 187 ; 
14 L. J., Ex. 364. 

In consideration of A. paying a sum to B., B. 
assigned all his interest in the business to A., 
and covenanted that he would not at any time 
carry on, or practise, or engage in, alone or with 
any other person, the trade or business of a 
tailor, within the space of twenty miles from 
London. In another part of the deed A. cove- 
nanted that B. should be employed as a cutter 
in the business so long as the business should be 
carried on, or so long as B. should diligently 
and faithfully attend to the business. Upon a 
bill by A. for an injunction to restiain B. from 
carrying on the business of tailor : — Held, that 
acting as the foreman of the business of a tailor 
was a violation of the agreement by B. Rolfe 
V. 15 Sim. 88 ; 10 Jur. 61. 

D. sold his business, goodwill, fixtures, &g., to 
N., and covenanted not to carry on or be con- 
cerned or interested in the business of a tailor 
within five miles of the former shop. D then 
engaged himself to his nephew, carrying on the 
same trade within a quarter of a mile of the 
foimer ])lace of business, and whose name was 
the same as his own, as a journeyman at a 
weekly salary Held, that this was* within the 
spirit and letter of the covenant, and an injunc- 
tion was granted. yeiollnq y. Rohell, 38 L. J., 
Ch. Ill ; 19 L. T. 408. 

Where a defendant covenants not to carry on 

either directly or indirectly, on his own ac- 
count or as agent or assistant of, or in partner- 
ship with, any other person or persons,” or “ be 
interested or concerned in a business within two 
miles ” of the plaintiffs premises ; the acting by 
the defendant, outside the prohibited distance, as 
agent in certain matters for a firm who carry on 
the same class of business within the prohibited 
distance, is not a bieach of the covenant. Fair- 
brother v. England^ 40 W. 11. 220, 

8. entered into a written agreement of service 
with WL k Co., wdio were general drapeis, 
haberdashers, kc., and agreed not to “ engage in 
a similar business” within half a mile of'W.’s 
premises for six months after leaving the same. 
8. left W.’s service, being at the time buyer in 
one of the departments at a fixed salaiy", and 
almost Immediately entered the service of a 
rival establishment of universal purveyors next 
<<loor, where he was appointed to a salaried post 
ili a precisely similar department Held, that, 
without precisely defining the meaning of the 
words “ engage in business,” the defendant had 
<lone that which the agreement intended he 
should not do, and an injunction must be granted. 
Watts V. iS'mitJi, 62 L. T. 453. 

M. became assistant to H. k P., surgeons at 
N., and entered into a bond which recited that 
he was taken into their employment on the terms 

that he should not at any time set up or carry 
on the business or profession of a surgeon ” in 
H., or within ten miles theieof. The condition 
of the bond was that M. “ shall not at any time 
hereafter, directly or indirectly, and either alone 
or in partnership with or as assistant to any 
otlier persuii or persons, carry on the profession 
or business of a surgeon” in Isb, or within ten 
miles thereof. The partnership having been dis- 
solved, both partners continued to practise in JNh, 

^ and H. engaged M. as his assistant at a salary. 
J' Irbjnght l;iis action to Restrain M, from acting , 




as such : — Held, that there had been a l)reach of 
it, for that a person acting as a surgeon was 
carrying on the profession of a surgeon, although 
he only acted as .salaried assistant to a surgeon 
wdio carried it on for his own benefit, and, there- 
fore, that an injunction ought to be granted. 
Allen V. Taylor (19 W. H. 556) distinguished* 
Palmer v. Mallet, 57 L. J,, Ch. 226 ; 36 Ch. D. 
411 ; 58 L. T. 64 ; 36 W. E. 460— C. A. 

T., as trustee on behalf of a company about to 
be formed, purchased from the trustee in liquida- 
tion of H.’s affairs the business carried on by the 
latter, and by an agreement made between T., 
H., and the trustee, H. agreed with T., both per- 
sonally and on behalf of the proposed company, 
that so long as the company carrietl on the busi- 
ness, H. w^ould not ‘‘ engage in, or be in any way 
concerned or interestecl, in any similar busines*s 
wdthin ten miles of the Eoyal Exchange, Lon- 
don.” The company w’as silbsequently formed, 
and whilst ir wns carrying on its business, H. 
became an employe of B- k Co., who were carry- 
ing on a similar business in London : — Held, 
that H. had committed a breach of his cove- 
nant. Hill d; Co. V. Hill. 55 L. T. 769 ; 35 
W. E. 137 ; 51 J. P. 246. 

The defendant, on entering into the service of 
the plaintiff bank, executed a bond in the penal 
sum of 1,OOOL One of the conditions on wdiich 
the bond wms to be void was if the obligor should 
pay to the bank a sum of 1,000L as liquidated 
damages in case he should, within two years 
after his retiiement or dismissal from the plain- 
tiffs’ service, accept any employment in any 
rival bank within twenty miles of the plaintiff 
bank or any bianch at which he should have 
been employed at the date of his dismissal or re- 
tirement. There was no express agreement not 
to enter into any such employment r — Held, 
that the bond, leasonably construed, contained 
an agreement by the defendant not to enter into 
the employment of any rival bank within tha 
time and distance mentioned, which could be 
enforced by injunction, and that the defendant 
had not the light to enter into such employment 
on paying l.OOOL ; that the reason for inserting 
the penalty of l,0O0L was that, in the event of 
the bank proceeding for damages at common 
lawq the damages for the committal of the act 
should, without further proof, be taken to be the 
sum of l.OUO/. JVational Provincial Pank v. 
Marshall, 58 L. J., Ch. 229; 40 Ch. D. 112; 

60 L. T. 341 ; 37 W. E. 183 ; 53 J. P. 35€— 

C. A. 

Acting by Servant.]— On a contract by the 
defendant on a sale by him of the goodwill of 
a business, that he w'ould not, within a certain 
time, open any new business of the kind, a 
business having, in fact, been opened by a ser- 
vant of the defendant, it was left to the' jury to 
say whether theic had been a new business 
opened, and whether, if so, it was really and 
substantially the business of the defendant, and 
carried on on his behalf and for his benefit. 
Clark V. Howard, 2 F. & E. 125. 

Similar Business set up by Vendor’s Wife — 
Separate Estate — Injunction.] — On the sale of 
a grocery business the vendor agreed “not to 
carry on or be in anywise interested in” the 
business of a grocer within five miles from the 
old shop for a period of ten years. Six or seven 
years afterwai;ds the vendor’s vvife, out of her 
own sepaiate moficy, set np in her owh name — 

!..k ^ 'K. , ' 
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i.e in the name of her hushand, with the prefix l “ Holding Out ”1— A for valuable annovm 

Mrs. —a grocer’s shop close to the place tion covenanted with 'r 
where her husband had formerly earned on orccSn bumnesfos ^ 
business, and was assisted by her nephew. The the town of 0 and wonlA imt “ n . 
vendor helped hjs wife to get a lease Sf the shop ; advei-Iement,'’cfrciL or o henviL^’ hi? 1“"“' 
he introduced her to a local bank, whe.e she self out to ha^ been ^ 
opened m account in her chiistian and suiname, to believe him to “avoXen 
and he introduced the nephew to eeitain whole- in tiade cither as oaTtnei- m, ^ ooimectcd 
Rale provision merchants who had supplied him I with B ”’ A. anf^B had eaiXl on\?™^ 
in his business, and induced them to give the ' co-partnership at M. m 1 ( ■ w “ 

nephew credit ; he assisted in the pioparation ot tinned to cany on busmess ’at timer.' 

a oircidar inviting old friends and customers to Held, that the^ covenant was not nonST '-r 

deal at his wife’s shop, and distributed this cir- wide foi B.’s piotection nor^n oLl of 
cular among various friends. He had not, how- of trade : amf thf 'if f * 

ever, any pecuniary inteiestin the business, and A., in which he dcsoiibccl himsof ro’ 

did not otherwise than as above stated concern and formerly of M f ™ f °- 

himself in it;— Held rdissentienteKav L I ') that na„t ^ abioachof the cove- 

the vendor did not S.¥y of “aLd w^r^s no^’hJi:! yflf' v. OTuriino., 3C L. T. 

re'3ted in, his wife’s business wnthin the agree- 

Subsequent Marriage to Person Carrying on u'am'orfrf f thf X‘ I’li-'ent the cove- 
Similar Bnsiness.] — ^A. airroed under a uenfltv hoiNohan. ^ ™*tiiufactnred 

that she would n^ot taki, ^ rfferLted Jr f jfch/sif 7jJ; f 

concerned in, any licensed house wnthin one 11 W. E. 250 ’ ( • •) -lo , 7 L. 1. 815; 

mile of the plaintiffs premises. A. afterwards 

Fraud-Misrepresentation as tn i t„ 


within one" miir'of pw2ffs ^Ifmi^s.Xfd | A frmoTfXult Jn “ 

assisted him in his business :-Held, that there sehe hini at 'w JoHv wXr f "" “"i 

was no breach of the agreement. Zoe v. Zard^ nTitl Tint time, 


. 

was no breach of the agreement 
ner, 4 W. E. 597. 


r/7o./7 nJ i — n inr a certain time, 

Ao6\. Zmd- ami not to oauy on the same business on his 
I own account witlim two miles of his house for 

e business of, 


“Similar”- Restaurant 1-The business nf quitting Im sen-ice. At the time 

one restaurant-keeper may be “ similf ” withm mn.m agreement, A. was a 

the meaning of a restrictive covenant, to that and he att-iinef tX himself to be of age, 
earned on by another, though the establishment bcfnio Ir sXf p 'ria.ionty eighteen months 
of the latter is a fnli; licensed puhlicdmuse ai d if o f ® a®’ :! ^Pril. 

the fomer has no licence of mifso H f rX y fs f li, ftci-w-ards set up in busi-’ 

On, fi3 L. J., ( h. r>i7 ; ri«!U]- 3 Ch i 7 U Inv ol R > “ P^'f «ihed limits, and obtained 

.220; 71L.T.220; BSJ.P.SOsXc. a' ’ XL 1?;^ 

ciititiecl to an injunction to restiain him. Corn- 

meW District. J_An agioc- ' 


f-u T ; iiet:nsea puDiic-iiou&e and 

the former has no licence of anv sort. iJmo v 
Cm, 53 L. J., ( h. 547 ; ri89n 8 Ch. 25 : 7 E* 
220 ; 71 L. T. 220 ; 58 J. P. 803— C. A. 


Supplying from Outside Bistrict.]--Aii agiee- 20 W E ffV-f > 
meat, by which, in considemtion that the S- 

1 defendant’s piemises Waiver 1 TIip rh+r-, i + i 

and stock of -wine, and would pay 2,000/ as a iiant with thA t under a cove- 

premium for the goodwill of his Lsiness of a LTfLhhin^rfe to enter the service of 

wine merchant, he agieed that he lould „nt ‘J J J f !’> answer 
by himself or^agent: XothXse c.it, J within the pre- 

etther directly or indirectly, set up. mbf k S’ chmrtrftX°®i tbe defendant’s 

or (^rry on the business or tiade of a -Hnio and will bo of’no ns^ t replied, “ The defendant 
spirit merchant at C., or at any other towJoi k t entmlX, t L’®" Xhclefen- 

gace withm the thiee counties' of C A and ro tliJ H,Xp” 

M. ;-Held that the defendant had b oken the lL^n < ,Zs r® f™' «P'vauls of 

passHsSi'ESi 

^ness within 0. or the other towns and placef midcVXJ^®^®^ defendant as brewer’s traveller 
V. Evans, 2 EL & Bl. 512 - 22^1 t" , „ V a^-eement restraining him from he- 
4B.4I2; 17 Jui-.IOrO; 1 W rrisf \ f employed in the sale of beer, spirits 

.2 De G. 11. & G. 740. " “tacco or cigai-s within a limited area fTtw« 


. . v/i utixicr towns and n i?An« . » iraveiiei 

Amr V. Zvans, 2 El. & BL 512* 22^1 T* ^ Jigrecincrit restraining him from be- 

4B.412; 17 Jui-.IOrO; 1 W rrisf \ f employed in the sale of beer, spirits 

.2 De G. M. & G. 740. ' within a limited area fTtwo 

Upon the sale of the goolwill of a draTiAix- lca\irig their service, without their 

business, the vendor (Joveuanted that* he wLld consent. In March, 1887, they assigned 

not^ cany on. or assist in the Li-wL on of a *6 gooS To a 

business such as that carried on uj^n the pre- tirTh/lattT®'/’® compLy 

mises assmned. within two miles Held thJt tT old ^^a^eLra 

-''venant was broken by the vendor sipply ^d If fthem ifTf ‘5® 

■ a place beymad fhe presciibed ffi XioTh 1 ^^optemher, 1887, and hj^ 
CMtomera resi^ WiGiin the distS’ ToShtL Runilar bnsiness. The pja^^ 
;ion. iramfton v. ^ nr i^gainst defendant for inmne 
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will, and that the plaintiffs were merely trustees , 
thereof for the company ; (2) that leave might | 
be given to the plaintiffs at the trial to add the 
company as co-plamtiffs without putting the i 
plaintiff-^ on terms as to costs ; (3) that the 
plaintiffs’ consent to defendant’s entering tlie | 
set vice of the company (independently of its not 
having been in writing) was not a release of the | 
icstiictive agreement for the future. y. 

Winhip, 60 L. T. 381). I 

Competition, what is.] —An agreement for the ' 
cede of a medical practice piovidod that the 
^vendor vould not piactise or reside within ai 
'given radius, or othciwicc directly or indnectly 
enter into competition with the pui chaser. The 
\endor was called in by patients resident within 
the radius, and visited them. He did not, how- 
over, solicit such patients, and they stated that 
they would in no event have called in the pur- 
chaser -—Held, that the competition contem- 
j)lited by the agreement was not confined to 
active competition, anti that the acts of th(‘ 
vendor constituted an infringement of the cove- 
iniit. Hujers v. jDrurip 67 L. J.. Ch. 50f ; 36 
W. 11 . 496. 

Agreement by Music Hall Artiste-Perform- 
ance Elsewhere on Sunday.]— See v. 

Lomlm Pavdw/i,, 77 L. T. 215. 

X. Satisfaction foe Breach. 

Injunction.] — A coachmaster having sold his 
share of the business to his partner, with an un- 
dertaking not to bo concerned in any coach 
running from It. to London, or pie judicial to the 
business which he had sold, an injunction was 
granted, restraining him from running a coach 
from P. through E. to London. Williams v. 
Williams^ 2 Swanst. 253. 

Covenant Betermiued by Notice.] — A. 

agreed to act as assist int to B. in his business of 
surgeon and apothecary, and covenanted with 
him that he would not at any time after he I 
should cease to act as B.’s assistant, and whether 
the deed should be in othei respects determined 
or not, cany on or exercise the profession and 
business of a surgeon and apothecary in the 
town of C., or within 1he compass of five miles 
therefrom. The deed contained a proviso that 
it should be lawful for A., by giving one month’s 
notice, to determine the deed and the covenants 
and agreements therein contained, subject never- 
theless and without prejudice to any lights of 
action which might have accrued, or which 
might accrue thereafter to B., by virtue of the 
deed, and for the true performance of the cove- 
nont*? thereinbefore contained, on tlie part of A., 
not to carry on the profession or hiisiness of a 
surgeon and apothecary at C. A. by due notice 
determined the deed ‘‘ and the covenants and 
agreements therein contained,” and then pro- 
ceeded to practise as a surgeon and apothecary 
at C. An injunction to restrain him was granted 
in the terms of the covenant. Giles v. Hart. 
5 Jur. (K.s.) 1381 ; 1 L. T. 154 ; 8 W. B. 74. 

Where no negative Covenant.] — ^Where 

in breach of an^ agreement by the defendant to 
serve the plaintiff for fourteen years as manager 
djf his business (which agreement contained no 
totess negative covenants), the defendant left 
I ifeeflitntj.fi Wid started a ^iinilar bmin,esa a fevr 
d h . , , . ’ 






doors off • — ^Hcld, that the court had [lower to 
grant an injunction. Jackson v. Asflen, 1 Gab. 

Penalty— Condition ia Bond.]— The de- 
fendant having been appointed by the plaintiffs 
their bank manager at Leeds,»exccuted a bond in 
1,000L to the plaintiffb, conditioned to be void if 
the defendant, after quitting the plaintiffs’ em- 
ploy, should not enter into similar employ 
within the time and distance specified. The 
defendant hrving committed a breach of the 
condition, contended that the plaintiffs’ only 
lemedy was to lecover the monetary penalty in 
the bond —Held, iliat the condition of the bond 
was evidence of an agreement sufficient to sus- 
tain an injunction. London and YorliHhlre 
Bank V. Pritt, .56 L. J., Ch. 987 j 57 L. T. 875 : 

36W. E. 135. 

— - Discretion of Court.]— The court, in 
granting an injunction against breach of con- 
tracts by defendant not to engage in trade 
bimilar to that of plaintiff -.—Hold, to have a dis- 
cretionary juiisdiction to limit the extent of the 
injunction, and in the ciicumstances of the case, 
granted it for two yeais only, from the date 
of the termination of defendant’s employment. 

Cu^sen V. O'Connor, 32 L. E., Ir. 330. 

By Assignee.] — A covenant by one partner 
upon the dissolution of the partnership, not to 
trade, act, or deal, so as to directly or indiicctly 
affect the continuing partners Held, to be 
personal to the continuing partners, and could 
not be sued upon by their assignees. Davies v. 
Davies, 56 L. J., Gh. 962 ; 36 Cli. D. 359 ; 58 
L. T. 209 ; 36 W. E, 86— C. A. 

A shopman at weekly wages covenanted with 
his employer not to cairy on business within a 
mile from the shop at any time thereafter. The 
employer sold his business together with the 
goodwill and beneficial interest thereof to the 
plaintiff : — Held, that the covenant added to 
the value of the goodwill, and, therefore, was 
pait of the goodwiE and assignable with it, and 
did, in fact, pass by the sale of the goodwill and 
beneficial interest to the plaintiff so as to give 
him a right of action. Jacohy v. Whitmore, 49 
L. T. 335 ; 32 W. E. 18 ; 48 J, P. 325—0. A, 

Consideration for Annuity — Performance.] — 

An action was hi ought to cover arrears of an 
annuity, the consideration for which was an agree- 
ment by the annuitant, a commercial traveller in 
the hop trade, “ that he would not at any time 
thereafter, either on his own account or on ac- 
count of any other person or persons whomsoever, 
excepting the defendant, solicit orders for hops 
from any of the customers in the West of Eng- 
land or in South Wales or any district whatso- 
ever” : — Held, without deciding whether the 
restraint of trade, so far as it regarded the West 
of England and South Wales, could be enforced, 
that the plaintiff, who had performed his part of 
the contract, was entitled to recover the con- 
sideration due in respect of it. BuLop v, HU- 

See further and PENALPy. 

j. In Restraint of Marriag'e, &o. I ^ 

In Restraint of Marriage.]— A covenant not 
to revoke a fs not necessadly against public 
policy, as bmg in re^^aini of inarriage. . 








!®ll 


iMoii V. Ommmmey, 51 L. J., Ch, 894. Affirmed, 
52 L. J., Gh. 440 ; 23 Ch. D. 285 ; 49 L. T. 19 : 
31 W. E. 525. 
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servant, then the devises and bequests in favour 
of her hrotliei* and issue should be null and void 
and in lieu thereof she devised lier real estate to 
the use of the plaintiffs, and deolared that the 


A b , n Lxieuse ox xne piaintitts, and deolared that the 

Mutuality ]-Aii engagement or a bond en- personalty was to be held and enioved with a 

g^mg not to many anyone but the obligee, specific part of the realty. The father survived 

who did not engage to marry the obligor, is void, the testatrix and died. Thereupon tL’ brother 

tecame entitled to the realty as tenant for *iifi' 
Loffit, 34o. & 6., nom. iowe v. i’nOT, 4 Burr, m possession. Afterwards, the brotlior married 

j S' person who at the time of her marriace was 

Where the condition of a bond was that one and had previously been, a domestic servtinr-^ 
not marry any other person Held, that the condition was valid, and that tho' 
the plaintiff, and to pay 1,200Z. m case she real esf-n,tfi fn fliA v.lo .••ra4 ;45? , r.... 


, ccuiuic, uibiu vvutjii sue iM 1. ; HP VV. K. 99 * 45 J P 194 

married the other defendant, although her father A condition subsequent in rc.straint of Tunr 
J®’ H® is void if annexed to a gift of the hicX 

payable. v. Dmj, 1 Wils. .59. arising from a mixed fuad,%onaistVng Tthe 

Redwetin-n Af An-nni+TT 1 A 4.4 J. 6 I’cal estate and pure person; d 

deduction of Annuity.]~~A covenant to pay to estate. BMaAn v. Ballair^, 43 L J il, ^ < 

C. during her life, subject to the proviso there- h. K. 18 Eq. 510 • 22 W. R 94*> '* ^ ^ ” 

inaftei contained, an annuity of 40?. j the proviso A condition in iwfroiTif nf fi-i/a n/k« a r 
bang, aat in case C.shoul^ at an^imehhere- f 

after happen to marry, the annuity should Allen v. Jaek,m.4S L. J Ch 3U) Ch * 

reduced to 20?. only, which sum 399 ; 33 L. T. 713 ; 24 W. R. BOol-C ' A ^ * 

should lu such case be na,id n.nr! nA-o-a.ViiA +A n to ^ i* a-i ’ ' 


r IJ . UJJLA^, vvuieu sum 

should lu pch case be paid and payable to C., 
from the time of her marriage, for the remainder 


D. made his will as foliows I ^{ve, devise 
and bequeath unto my sister Mary, her daughter 




i r 1-i • . mr uie remainaer and bequeath unto mv sister Marv her ,ia„r,nr„,: 

aLnttv S’lnV'^ ^ and SarairSie dS’tei S 

annuity ^ of 40?. until marriage, and afterwards Jones, ail mv landed nronertv fnrmfTiAi. x -41 n 
an annuity of 20r. only; the proviso for redac- my goods, ch.at“ndSs^on^^^^ 
itself^® part of the original gift the same jointly during their iifetimo'-* and when 

auft so ^'^y°tsomeof thebetWemienttoned TO^^^ 

quent, so as to restraint of depart this life, I give devise and hirniAcft ^ 

srsj'i, t‘iSi ®'”' “ ‘ V » « 

’ • “y .Jemma, the wife of John ijavies,. 

Wager.} — A wagering conti-act for fifty Hfetime^ '''provi!led'^^rii?^said ^ 
guineas, that the plaintiff would , not marry the said Jemima mv sfst^^ lh^fn^ 

mrriagra/dXrefo?^^^^^^^ s^’S'aWe'l*® of ’single woman, otherwi'so,'ff she 

appearing to show that such restraint was' pru- Wnd herfelftn^weXck she°^'s^ TT' 
dent and proper in the oartieular instauco ® is liable to lose her 

ia Ay ». »«, M B»l, 22 , 10 E. E, 228. ' ,k™ » I, “AS'Sj ttTSSliSS 

Ludon20&21Vict e sranrvoins a^^^^^ whetL fhaT "“-ieJ 1 and the question 
public policy. GlpnsY Jlume 2 T A- TT^f^T? . r clause amounted to a con<!ition or «a 

k L. J.rch.47 ; 7^1 (hI) itoi 5 i f lo7 uTa ‘1^“ authorities npo^ 

10 W. R. 38. ^ ’ "fi’i "" distinction did not apply to a devi.so of 

.A deed of separation, between husband and Q. B%. 279'-''34 L*^t‘24v ‘MW ?■ f-i'’*’ ' ^ 
wife, contained a covenant by the trustees of ’ ^ 

he? hiisband^-^Hekf'tM.f'? Procurement of Marriage.]— Where tho iinr 

Ex. 214. ’ • fpn? acquiring a settlement by the marriage in 

n.mtv'SSi.foj’Sr “J ‘ 

“SSeS “S'" ’• t le.m'il.p «8™ 

Uie pcMeed, of her hkdna^ per- efWr^i^’SbheOT^^'feth 

bonalty intrust for her brother absolutely/ But contemnk-Hni^^Af fi ^ woman in 

s,r'5t'rpi";b.“LjaFt:sii4^“^ ““ " 

note given fiaudulently to carry on 


4 -. 
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marriage treaty, will be good against the drawer. Debt Eeleased.]— Where a debtor, after having 
Montmim ^, Mo}iteslon^ lW,3l,^ obtained an order of discharge under the Banh- 

_ ruptcy Act, 1869, promises, for a new and valu- 

Pre-Contracts.J — By 26 Geo. 2, c. 33. s. 13, re- able consideration, to pay a debt which by 
enacted by 4 Geo. 4, c. 76, s. 27, pre-contracts virtue of s, 49 has been released by the discharge, 
are not enforceable, and therefore a pre-contract an action lies against him for the amount of the 
is no disability to marry another person, debt. SeatUer v. Webl (supra) distinguished. 

V. JBrown^ El. Bl. & El. 796 ; 29 L. J., Q. B. 105 ; Jakeman v. Cook, 48 L. J., Ex. 165 : 4 Ex. B. 26 ; 
6 Jur. (N.S.) 345 ; 8 W. E; 292. 27 W. E. 171. 

Agreements to withdraw Opposition.] — A 
k. Contrary to Bankruptcy Laws. promise made by a friend of a bankrupt, when 
Promises to pay Debt barred by.]-A promise last examination, that in considera- 

t,n na.v a flebt barred bv baTibninrev a mara that the assigne^ and commissioners would 


k. Contrary to Bankruptcy Laws. 
Promises to pay Beht barred by.]— A pro 


to pay a debt barred by bankruptcy is a mere assignees ana commissioners would 

nudmtfpactum, notwithstanding the Kankmptcy certain sums 

Eepeal Act, 1869. Jone,^ v. Phdp,, 20 W. E 9 A he was charged with having received, and 

A debtor and his creditors entered into a deed sums as the 

of composition while the Act of 1861 was in I’sceived and not accounted for, i^ 

operation, which deed was to have the same effect i ^ bankrupt 

on his debts as if the debtor had been discharged ^ 7' Term Eep. 17. ^ 

in bankruptcy. After the repeal of the statute money for signing a 

by 32 & 33 Viet. c. 83, s. 20, the debtor gave a certificate, it may be recovered b^^^ 

bill of exchange to one of his creditors who was %,ftn ^7' ^ q \ 'vt ' 

barred by the composition deed, for his old debt: fi (n.e.) 16o ; 3 Man. &, 
— Held, that the operation of s. 164 upon this ‘ I , i -L. J., c. B. 14. 
transaction was preseryed by the _ saving clause 


in s. 20; and the bill was therefore ' void. 1 ir** T 7“'" 

Minimi V. Van Pmagli, 42 L. J.. Q. B. 1 ; L. E. f*?® assp^ees, the plaintift obtained 

O B 1 • 27 Ti T 540 • 21 W B 107 from the bankrupt his acceptance for part of his 

® Va kelLation S’an diomee Igainst the was afterwards chosen one 

acceptor of two bills of exchange made iii Janu- « the defemlant obtained his 

ary, 1870, he pleaded that thire was no other that it was not competent to 

coMideratiou for the bills than a debt barred 

by a composition deed entered into by him, with -f"® contiaiy to the policy 

his creditors in 1869, under the Bankruptcy Act, ?L\^® f I’ ®o«t™7 to 

1861 ;-Held, that the plea was good. Ih. , <>f . i n Kt . 

In 1859, W. became insolvent and obtained f® ’ Bjng- (N.c.) 3o7 , 4 L. J., C. P. IS. 

his discharge. The defencknt was at that time agreement between the petitioning creditor, 

a scheduled creditor for 2001. Ih 1865, W. gave il^® ®’^®t ®y, bankrupt, that 

to the defendant a bill of sale on his furniture L® fj®?”®^ 

and effects to cover the prior debt of 2001. and t' *^® should accept a. 

further advances with interest at 51. per cent. ' ® ®^® ^nge for a certain amoiint, was illegal, 

Sundry payments were made by W., who was s’^eu^'^stw^n the bankrupt and the petitioning 

charged 161. per cent, interest ; and the amount “f P‘®‘^ 

due, apart from the 2001., was reduced to 381. ™ P"'?^"®® of such an a^-eement,vy^ void, ancJ 

In FeWry, 1867, W. gave the defendant a i W f i 

note of hand for 1001. The defendant then * 159 , 1 Gale, 380 ; 1 Tyr. & G. 

seized under the bill of sale, and sold the fur- ' a 7 v m ' .a d t i 

niture and effects for 1211., paying thereout ^'Tn ¥“’'’'"P.V° P®'!^ 

401. due to the landlord. W. became bankrupt fhAw wifAnfA ''I • 

in October, 1867 Held, that the 2001. due "'ll uot pioeeed any furthei- under the 

prior to the insolvency could not be revived ; ^®®'^ ™ ® 

that the bill of sale was a security only for the w a 

advances made thereon with interest at 51. per Af®RAr,®^=Vp y®'' Av 
cent., and not for any further advances ; that the ^ A? A 

seizure was illegal, and the sum of 401. paid to A 1 V '’® ®®^® 

the landlord wls an improper payment ; and ®. aacl shall m that capacity receive a cer- 

-A.., , cuiiv*. +„,-p snrn within fi. cnv<:‘n t.imp la /inTv+T.Qv.-rr +i-v 


tion of the plaintiff. After the fiat, and before 
the choice of assignees, the plaintiff obtained 


that the 12H. realised by the sale must be re- 
funded. Peahnmi v. Harrisim, L. E. 14 Eq. 
484. 

A promise by a debtor to pay a debt barred by 
a discharge under 32 & 33 Viet. c. 71, s. 49, is 


tain sum within a given time, is contrary to* 
public policy, and therefore void. Murray 
Reeves, 2 Man. & Ey. 423 ; 8 B. & C. 421 ; 6 L. J 
(O.S,) K. B. 348. 

A promise by a third person to pay a creditor 
a sum of money in consideration of the creditor 


nudum pactum, and its breach does not afford a with^w^nHi .^ tne cremtor 

cause of action. Heather v. WeU, 46 L. J., C. P. f A -n A 

nr. ^ -r-. ^ — ’ ’ the debtor, IS founded on an illegal consideration 


In il^ment’te™ an 'insolvent debtor J- 


and his assignee, by which an estate of the 
insolvent is to be held in trust by the assignee to 


16 Jur. 270. 

A creditor may legally contract to sue out a. 


p;7:ontVlthe7entr;;S ^r^tsTan^nrtre SSSntwSlof^rdeSi® 

insolvent and his wife, and the surplus towards debtor will give 

the extinction of a debt owing to the assignee" is ^ "f" pA*' “ •^® ^ 

a transaction whicti heino- hi’ono'lit. tiofono a con.^ debt, and a of exch^ge given for the agreed 


a transaction which, being brought before a court 
of equity at the instance of the insolvent himself, 
must be rescinded on the ground of public policy. 
M Weill V. CaJiUl, 2 Bligh, 229. 








debt ; and a bmof exchange given for the agreed 
sum is a valid bill. Pry v. Malcolm, 6 Taunt. 
117 ; see 16 E. K. 665. 

Attaraey^ fur a^feplfn^^’icon- 
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ducting a commission of bankruptcy, having ment of duties imposed upon the manufacture 
received a debt due to the bankiupt, in older to of an exciseable article, does not lender the trade 
effect an arrangement for a supeisedeas, under- itself illegal, so as to incapacitate the manu- 
took to pay the defendant, the solicitor of the facturer from recovering the price of such article, 
bankrupt, the surplus of the sum so received, or from suing upon a guaiantee given for the 
should any remain, after defraying ccitain due payment theieof. Bt oavt y. Du itcan,:} 
charges inclined by the plaintiff, if the defendant & Ky. 114 ; 10 B. C. 911: 8 L. J. (o.s.) K. B. (>0. 
would pay the plaintiff his costs of conducting A statute forbidding an act under a penalty, 
the commission: — H eld, not a sufficient considei a- intended to protect the le venue, does not make 




i 


had been superseded, as the contract without a 149 ; 2 Gale, 281 ; (> L. J., Ex. <>3. 
supersedeas was illegal. v. Shurwood, 4 But if a thing is prohibited for other than 

M. & Scott, 434 ; 10 Bmg. 541 ; 3 L. J., 0. P.176, revenue pin poses no notion can arise. Ih. 

A contiact into in contravention of 

Partial Performance — Bar to Action for a statutory provision, whether the prohibition 

Money paid.] — Where money is paid under an is express, or is implied fiom the imposition 
illegal contract which has been partially carried of a penalt}", will not suppoit an action, 
into effect, the money cannot be recovered back. Pundell v. l)awt,on^ 1 0. B. 376 ; 17 E. J., G. P. 
The defendants were solicitois to the petitioning 311. 

creditor m certain bankruptcy proceedings, and Where a statute, with the view of affording 
had incm red costs which were to be paid out of piotection to the public, imposes a pmialty for 
the estate. The plaintiff, a fiiend of the bank- doing an act, it theieby prohibits the act itself, 
rupt, offered to pay to the defendants a sum of and renders it illegal. IT Alia, u y.Jonu,^^ 2(> Jj. J., 
money for these costs, which had not been paid Ex. 79 ; 2 Jur. (n.s.) 979. 
ewing to want of assets, on their undertaking 

not to appear at the public examination of the Sale of Bricks.] — The 17 Geo. 3, c. 42, which 
bankrupt, and not to oppose his order of dis- required biicks for sale to be of ceitaiii dimen- 
charge. Thedefendants, with the consent of their sions, and gave a penalty toi the breach of that 
client, agreed to this, and received the money, xegulation, being passed to protect the bmer 
They did not appear at the public examination of against the fiaud of the seller, if bricks were 
the bankrupt, and, before any application for his sold and delivered under the statutable size un- 
dischargo had been made, the plaintiff brought known to the bu}er, the seller could not lecover 
an action to recover back the money from the the value of them. Law v. I{od,soii^ 11 East, 
defendants : — Held, that though the contract 300 ; 2 Camp. 147 ; 10 Jv. 11. 513. 
was illegal, the partial performance of it pre- 
vented the plaintiff from recovering back the Sale of Butter,] — AVhere a statute contains 
money paid under it. Kearlcy v. Thom mi,, 59 regulations for the protection of buyers against 
L. J., Q. B. 288 ; 24 Q. B. D. 742 ; 63 L. T. 150 , the fiaud of sellers, a seller cannot recover lor 
38 W. E. 614 ; 54 J. P. 804 — C. A. the price of goods sold in contiavention of the 

regulations, although the statute does not in 
Ee-entry.] — A proviso in a lease for twenty- terms prohibit such a sale, but imposes a penalty 
one years, that the landlord shall re-enter on the on the seller. V\ here, theretorc, butter was sold 
tenant’s committing any act of bankruptcy, in fiikiiis not branded according to 36 Geo. 3, 
whereon a commission shall issue, is good. Iloe c. 86, and 38 Geo. 3, c. 73, which require that 
d. Hunter v. Galliers, 2 Term Eep. 133 ; 1 E. E. inakeis of vessels for the packing of butter shall 
446. brand them with their names, under a pecuniary 

Consent to Assignment,] -An agreement ““'M 

latter, on hia obtaining the assent of his as“gnoe 344 * 1 !“ 8 ^ 7 ‘ 

to the sale of his house to such person It a 4 , ’ S' 

4c 71^ ^ ^.77 7 E. B. 137. bcc Copu V. Bowlandii. 2 M. 6c W. 

Cm 149 ° ^ ^ ^ 149 ; 2 Gale, 231 ; "fi L. J., Ex. G3. 

Secus, in the case of a breach of a mere 
Fraudulent Assignment --Immateriality.]— revenue regulation, which is enforced by a 
The plaintiff, in order to carry out a scheme to P^rialty. 2h. 
defeat his creditors, assigned goods to A. The _ . - 

defendant, one of the creditors, was a jiarty to Excise.]— A factor selling a parcel of prize 
the scheme, which, however, was not carried out. ^nanufactured tobacco, consigned to him from 
A., without the plain fciff’s sanction, assigned the correspondent at Guernsey, of which a regular 
goodstothodefendant:— Held, that the plaintiff impoitation, but without 

not being compelled to rely on the illegal traus- entered himself with the excise officer 

action as a material part of his case, was entitled ^ dealer in tobacco nor having any licence 
to recover his goods from the defendant. Taylor maintain an action against 

V. Bowers, 46 L. J., Q. B. 39 ; 1 Q. B D 291 • 'vendee for the value of the goods sold and 
34 L. T. 938 ; 24 W. E. 499— C. A. ’ * ’ tielivered ; and this, though the tobacco was 

■ o. ^ 7 . TT-r. * J T» . sent to the defendant without a peimit, at his 

&ee aUo Beaud and Baskbuptct. desire ; there being no fraud upon^the reTO 

■ - ' kut at most a breach of revenue regulations 

■ary to Revenue Regulations. protected by penalties ; even if such factor 
V . t, » accidental 

Jme Dreacn or mer^ nfvehue be oohsidered as a dealer in tob^Mo ivitMA 
^■-/tend tq the ^1^129 Geo. 3, o. 68, s. 70, wffich 

' * I l.-f , 1- ^ ^ / 1 ^ ^ ^ A < 




ary to Revenue Regulations. 
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person who shall deal in tobacco first to take 
out a licence, under a penalty. JoJmson v. 
JIudw7i, 11 East, 180 ; 10 R. R. 465. 

The 6 G-eo. 4, c. 81, ss. 25, 26, imposes penalties 
on any manufacturer of, or dealer in, or seller of 
tobacco, -who shall not have his name painted on 
his entered premises, lu manner therein directed, 
or who shall manufacture, deal m, retail or sell 
tobacco, without taking out the licence required 
for that purpose : — Held, that the effect of these 
sections was to impose a penalty on the offender 
tor the benefit ot the revenue, but that they 
did not render void a contract for the sale of 
tobacco made by a manufacturer or dealer 
who failed to comply with their requisites. 
Smith V. Mawhoocl^ 14 M. & W. 452 ; 15 L J 
Ex. 1 19. ‘ ■’ 

If the legislature had intended to prohibit the 
contract itself, if only for the purposes of revenue, 
it wmuld have been illegal, and no action could 
have been maintained on it. /&. 

An agreement, the object of which is to enable 
an unlicensed person to sell excisable liquors, 
contrary to 9 Geo. 4, c. 61, is on this ground 
illegal. UHcliie v. Smithy 6 0. B. 462 ; 18 L J 
0. P. 9 ; 13 Jur. 63. ’ *’ 

An agreement having for its object the carry- 
ing on a trade in contravention of the excise 
laws is illegal. Ih. 

See further^ Revenue. 

Conveyancer.]— The 44 Geo. 3, c. 98, s. 14, 
which imposes a penalty on any unqualified 
person who acts as a conveyancer, is a prohibi- 
tory act, and therefore such person cannot 
recover for conveyances drawn by him. Taylor 
V. Crovoland Gas and Cohe Co,, 10 Ex. 293 * 2 
0. L. R. 1217 ; 23 L. J., Ex. 254 j 18 Jur. 913 ; 

2 W. R. 563. 

Pawnbrokers.]— supra, col. 162. 

Surgeon.]— The 3 Hen. 8, c. 11, which im- 
poses a penalty on a person exercising or 
occulfying himself as a surgeon without being 
duly admitted, is a prohibition of his practising 
as a surgeon, and disables him from recovering 
for work and labour as such. D'Allax v. Jones, 
26 L. J,, Ex. 79 ; 2 Jur. (n.s.) 979. 

But a plea founded on that statute must show 
that the work wms done within the places to 
which the statute extends. lb. 

Registration of Ships.]— A. and B., British 
subjects, purchased and repaired an American- 
built ship, on a joint speculation, with a view to 
employing her in the trade between the two 
countries, until an opportunity should occur for 
reselling her to advantage ; for which purpose 
they procured her to be registered in the United ; 
States, in the name of 0., a citizen of that : 
country, upon a false declaration that she was 
bomd fide the sole property of U. After the ship : 
had made several voyages, B., who had had the ■ 
management of her, attempted to exclude A. • 
from his share in the speculation, and, in spite , 
of the dissent of A., sent her on another voyage ' 
to America : — Held, that, even supposing the de- ' 
claration, and the registration thereby effected, 
to have been a fraud upon the American law, \ 
and the subsequent employment of the ship so ( 
registered to have been a fraud upoA the English i 
Navigation laws, such fraud would not prevent ) 
»A. feqm maintaining a suit in equity against B. i 
fbr In account and payment of his share of the 


IV. 


3 realised profits of the speculation. Sharp v. 
. Taijlor, 2 Ph. SOI.# 

The courts of this country will not refuse to 
3 administer justice between joint importers of 
t any article of commerce, merely upon proof that, 
1 m the pro luction or exportation of such article, 
, some fiscal law of the country of produce has 
1 been violated, Ib. 

L Agreement between A., B., and 0., that they 
J shall pu rchase a ship, and that it shall be registered 
: in the names of A. and B., is against public 
^ policy, and demurrer aRowed to bill for account 
! in such transaction. Batter sby v. Smyth, 3 
■ Madd. no. ’ 

And see Shipping. 

, m. Contrary to Poor Laws. 

, As to Pauper’s Residence.] — A covenant with 
. a lessor of picmises in a parish to indemnify the 
palish against any paupers which the covenantor 
i may cause to be settled m it, is valid, although 
, it was objected that it was unreasonable, in 
. restraint of trade, and contrary to the policy of 
, the poDr laws. Walsh v. Bussell, 3 M. & P. 457 ; 
6 Bing. 163 ; 7 L. J. (o.s.) 0 P. 261. 

A bond given to parish officers, reciting that 
s B. had taken a house in the parish for a term of 
seven years, and conditioned to indemnify the 
parish against any charges which they might 
sustain on account of B. and his family be- 
coming ^ inhabitants of and belonging to the 
parish, is not discharged by B.’s purchasing an 
estate of the value of 30iJ. in the parish, and 
, lesiding on it upwards of forty days after the 
' expiration of the seven years’ lease. Edwards 
V. Bohbit, 1 M. & S. 120. 

n. Solicitors. 

Right of Unqualified Practitioner to Recover.! 

— A person not duly qualified as a solicitor, who 
nevertheless acts for parties in an action in the 
county court, and does solicitor’s work for them, 
IS not entitled to recover his expenses and fees 
from those for whom he acts ; the Solicitors Act, 
1874 (37 &: 38 Viet. c. 68), s. 12, having enacted 
that none but duly-qualified solicitors shall be 
entitled to do so. Verlander v. Eddolls, 51 
L. L. T. 543 ; 30 W. R. 104 ; 46 

Employing Uncertificated Solicitor— Costs.]— 

Under the Attorneys and Solicitors Act, 1874 
(37 & 38 Viet. c. 68), s. 12 — which enacts that 
no costs, fee, reward, or disbursement on account 
of or in relation to any act or proceeding done 
or taken by any person who acts as an attorney 
or solicitor without being duly qualified so to 
act shall be recoverable in any action, suit, or * 
matter by any person or persons whomsoever--^ 
the successful party in a legal proceeding can- 
not, where the solicitor employed by him was 
uncertificated, recover his costs or disbursements 
from the party otherwise liable. Fowler v, Mon^ 
mouth shire Bailway and Cmial Co., 48 L. J. 

Q. B. 457 J 4 Q. B. B. 334 ; 41 L. T. 159 ; 27 
W. R. 659. 

The 6 & 7 Viet. c. 73 (The Attorneys and 
Solicitors Act), s, 26, does not extinguish the 
debt of a solicitor or an attorney for costs in 
respect of business done while uncertificated 
but only his remedy. Jones, In re, 39 L. J., Oh’ 

83 ; L. R. 9 Eq. 63 ; 21 h. T. 482 ; 18 W. R. 159. 

Therefore, where a client has taken out an 
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order of course for taxation of his solicitor’s hill, 
with the usual submission to^ pay what shouhl 
be found due, and the master had disallowed 
certain items for business done while his certifi- 
ate had not been renewed : — Held, that ho was 
entitled to be allowed the items in question. Ih. 
This was, however, before the passing of the 
& U Yict. c. 97, and the 37 & 38 Yict. c. 68, 
s. 12. Sre jincedniq case, 

Proceedin^b taken by an uncertificated attorney 
are not, as affects Ins client, deemed void or 
irregular. Bcoion v. Tolley^ 31 L. T. 485. 

Granting Annuity out of Profits.] — ^Where a 
father, who never was duly qualified pursuant 
to 53 Geo, 3, o. 127, after carrying on for some 
years the business of a proctor conjointly with 
his son, who was duly qualified, retired, and his 
son granted him an annuity, payable out of the 
capital or profits of the business in consideration 
of his retiling, and giving up his share in the 
profits r—PIeld, that it was not illegal to grant 
the annuity in consideration of the father ceasing 
to do that which was illegal ; and that the fact 
that the annuity was to be paid out of the 
profits of the business did not make the tiansac- 
tion illegal, wuthin 53 Geo. 3, c. 127, s. 8, but 
that the grant was voluntai y, and that the con- 
sideration was not good against the son’s creditors 
for value. Midi so a v. "jlotJiccy, 10 Jur. (K.s.) 
943 ; 11 L. T. 134 ; 12 W. B. 1138. 

Upon the dissolution of partnership between 
H. & A., solicitors, it was agreed that H., con- 
tinuing the business on his own account, should 
grant to A. an annuity, and be at liberty to 
continue his name in the firm, guaranteeing him 
against all liability by reason thereof : — Held, 
that such an agreement is not void as being 
against pubhc policy. Auhin v. IloJtj 2 Kay A 
J. 66 ; 25 L. J., Oh. 36 ; 4 W. R. 112. 

Agreement as to Loss.] — ^A contract whereby 
an attorney stipulates with a client to receive, m 
consideration of the advances requisite to the 
conducting the proceedings to a successful issue, 
over and above his legal costs and charges, a 
sum which should be commensurate with his 
outlay and exertions, and with the benefit re- 
sulting to the client, is void on the ground of 
maintenance. Earle v. TIof)wood^ 0 C. B. (N.s.) 
666 ; 30 L. J., C. P. 217 ; 7 Jur. (N.S.) 775 ; 3 
L. T. 670 ; 9 W. R. 272. 

And see Solicitob. 

o. Trade Unions and Combinations. 

Agreement — Birect Enforcement.] — By the 
ffrade Unions Act, 1871, s. 4, it is provided that 
nothing in the act shall enable the court to en- 
tertain any legal proceeding instituted with the 
object of directly enforcing an agreement for the 
4 i|>plication of the funds of a trade union to pro- 
vide benefits to its members. The plaintiffs, 
members of a trade union within the act, sought 
m injunction to restrain other members from 
applying the funds in a manner contrary to an 

agreement trv provide benefits to members : 

Held, that such an injunction wmuld not be a 
direct enforcement of the alleged agreement, and 
that the court might entertain the proceeding. 
Wolfe V. J/othews, 51 L. J., Ch. 833 : 21 Ch D 
194 ; 47 L. T. 158 ; 30 W. R. 838. 

Central Society suing Branch for Wrongfully 
Dividing Funds. ]~The central body of a society 
brought an actioi; against a hramch to restrain 


I the latter from dividing certain funds in posses- 
sion of the latter. Some of the rules of the 
society provided for benefits to members, and 
there were others which were in restraint of 
freedom of trade : — Held, that the action could 
not be maintained — (1) as it was brought to en- 
force an agreement between members of a trade 
union to provide benefits to members within the 
meaning of s. 4 of the Trade Union Act, 1871 ; 
and (2) as the agreement could not have been 
enforced previously to that act. Eulic v. JJ f tic- 
hoy, 49 L. J., Ch. 802 ; 43 L. T. 216 ; 28 W. R. 
977. 

Effect of, on Rights of Action.] — In such cases 
it makes no difference whether a central society 
sues a branch, a society sues an individual, or an 
individual sues a society. Xh. 

Principle on which Court interferes to pevent 
Expulsion of Member of Voluntary Association.] 

— The foundation of the juiisdictiou of the court 
to prevent a member of a voluntary associa- 
tion from being improperly expelletl is the right 
of property vested in such member of w'hich 
he IS depiived. Blqhy v. Connol, 19 L. J.. Ch. 
328 ; 14 Ch. D. 482 42 L. T. 139 ; 28 ^Y. R. 650, 

Agreement as to Lien.] —An agreement ent ered 
into by a number of dyers, piessers, bleachers, 
&:c., at a public meeting, that they would nut 
receive any more goods to be dyed, Lq , but on 
condition that they should respectively have a 
lien on those goods for their general balance, 
is good ill law ; and any one who al ter notice 
of it delivers goods to any of tlio^e persons 
must be taken to have assented to those terms ; 
and consequently cannot demand goods so de- 
livered to any such dyer, &c., without paying 
the balance of his general account. Jurkmtin v. 
Shaweross, 6 Term Rep. 14 ; 3 R. R. 103. 

Not to Compete.] — An agreement between two 
coachmasters not to oppose each other, and to 
charge the same prices, is legal. Hearn v. OHJIin, 

2 Chit. 407. « 

An agreement between three persons carrying 
on the trade of trunk and box makeis, and 
travelling by themselves and their servants info 
vaiious parts of England to vend trunks and 
boxes, to divide, and not intcrfeie with certain 
districts of the several cities, boroughs, towns, 
and villages, as set forth by them on Bowles’ 
post map of England ; and that each during his 
life, by himself and his agents duly authorised, 
should travel into, to sell trunks and boxes in his 
way of business, without any interruption what- 
ever by cither of the other two, during their 
joint lives, in certain cities, boroughs, towns, and 
villages, and not to suffer any goods in tlie trade 
to bo manufactured at their shops, houses, or 
warehouses, or from any other place, for the 
purpose of being sold or disposed of on the 
ground to be travelled by the other parties 
thereto ; and not to aid and assist any person to 
oppose all or any and either of the parties ; and 
not to purchase any tea-chest or chests, black or 
green, at a higher price than fhZ. or Sd. each in 
Oxford ; and in case, at any time, during their 
joint lives, any peison or ])crsons should set and 
oppose any or either of the jiarties, to meet to- 
gether and enter into such mutual agreement, to 
the intent therein agreed 1 o, as should he bene- 
ficial to the mutual interests of the parlies, it 
being their declared intention not to do any act i 
prejudicial to the interests of each other, but tq^ 
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aid and assist each other in their trade and busi- 
ness to the utmost of their power ; — does not 
operate in general restraint of trade, and, as an 
agreement contomplatmo a partial restraint only, 
if founded on a sufficient and yalid considera- 
tion, is good. W((>lten6 y. JiJvans, 3 Y. & J. 318. 

Not to Employ.] — The condition of a bond 
recited that the obligois were manufacturers in 
Wigan and the neighbourhood, and that combi- 
nations of workmen, preventing free labour by 
fear of social persecution, inpinously inteifered 
with the management ot their manufactories, 
and that these combinations were sustained by 
funds extorted from workmen employed by the 
manufacturers, and that measures were necessary 
to protect as well the manufacturers in the free 
management of their capital as the woilcmen in 
the free disposal ot their labour ; wherefore the 
manufacturers had agieed, in regard to the 
amount of wages, the periods of engagement, the 
hours of work, and the general management of 
their establishments, to act for twelve calendar 
months in conformity with the lawful lesolutions 
of a majority of the manufacturers present at a 
meeting, and declared that the bond should be 
void if this agieemcnt were pei formed. In an 
action on the bond : — Held, that the bond was 
illegal at common law, and could not be en- 
forced, as being contraiy to public policy and 
in restiaint of tiade. JTtIfnn v. 6 Kl. 

Bl. 47 ; 25 L. J., Q. B. 11)9 ; 2 Jur. 5b7 ; 
4 W. E. 32C— Ex. Ch. 

Enforcing Penalty.]— An agreement between 
persons jointly inteiested. to horse a coach, each 
of them one stage, on the road from L. to B. ; 
and that, in case of default, one of them should 
sue the defaulter for a penalty, which, when 
recovered, was to be divided amongst the non- 
defaultcrs, is an agieemeiit on which an action 
may be maintained against the defaulter, by one 
of the parties appointed by the others to sue, 
and yie others need not join in the action. 
BadenlmntY. Bates, 3 Bing. 438 ; 11 Moore, 121 ; 
4 L. J. (O.S.) 0. P. 169 ; 2S E. E. 659. 

A contract made between two or more persons 
to enter into a partneisliip in contravention of 
the law, is void, and confers no rights upon 
oither party. Armstrong v, Lewis," 4 M. & 
Sc, 1. 

See also Teade. 

p. Consideration, or Security tainted witli 
Illegality. 

Not Enforceahle.] — Where a deed is given as 
a security for the ]>ay merit of a debt tainted 
with illegality, the law which will not enforce 
the payment of the debt will not enforce the 
payment of the secuiity. Fisher v. Bridges, 3 
El. & Bl. 642 ; 2 0. L. E. 920 ; 23 L. J., Q. B.‘ 276 ; 
I Jur. (y.s.) 670 ; 2 W. E. 706— Ex. Ch. 

A., being about to compound with his credi- 
tors, in order to induce B. (one of them) to 
execute the deed, without the knowledge of the 
other creditors, gave him two promissory notes, 
mch beyond the amount of the composition, 
upon the first of these becoming due it was dis- 
honoured, and an action was brought upon it, 
and judgment obtained, and execution issued. 
C., who was a party* to the notes, in considera- 
Hqn of A,’s forbearing to enforce the judgment, 
b&a a guarantee for the amount of the 
■f pigmmt WLd tbe^outetandihg note j and f hto- 


upon the two notes were given up : — Held, that 
the guarantee was tainted with the original 
fraud, and. therefore could not be enforced, not- 
withstanding pait of the consideration for it was 
the giving up a judgment in an action in which 
the illegality might have been, but was not 
pleaded. Olay v. Ray, 17 0. B. (N.s.) 188. 
S, P., Oeere v. 3Iare, 2 H. & C. 339 ; 33 L. J., 
Ex. 50 ; 8 L. T. 463 ; 12 W. E. 17. See Scott v. 
Gilhnore, 3 Taunt. 226 ; 12 E. R. 641. 

A declaration alleged that the plaintiffs, who 
were proprietors of a newspaper, at the solicita- 
tion and request of the defendant, published a 
statement m their newspaper ; that one 0. after- 
\vards commenced an action against them for a 
libel contained in the publication ; and that the 
defendant, in consideration of the premises, and 
that the plaintiffs would defend the action, 
undertook to save the plaintiffs harmless, and 
indemnify them from all payments, damages, 
costs, charges, and expenses which they might 
I incur, sustain, or be hable for, by reason of their 
publishing the statement, and of their defending 
the^ action : — Held, that the consideration was 
entire, and that the part of it w'hich consisted 
of the publication of a libel being illegal, the 
whole of it was tainted with illegality, and that 
the action could not be supported ; and that if 
the former part of the consideration was rejected 
as surplusage, the promise was then void as 
amounting to maintenance. Shachell v. Rosier, 
2 Hodges, 17 ; 2 Bing. (K.C.) 634 j 3 Scott, 59 ; 
5 L. J., 0. P. 193. 

Where Valid.] — Where, upon an advance of 
money, a security has been taken which is tainted 
with usury or other illegality, and afterwards 
another security is taken, for the same advance, 
untainted with the illegality, and obviating any 
necessity of resorting to the former one for the 
recovery of the money, such substituted security 
is valid, and the money really advanced can be 
recovered thereon. Att.-Qen, v. Rollmgroorth, 
2 H. & N. 416 ; 27 L. J., Ex. 102 ; 5 W. E. 684. 

A loan of money at usurious interest before 
the repeal of 12 Anne, c. 16, is a good considera- 
tion fur a promise, made after the repeal, to 
repay the loan at the same interest. Fiight v, 
Reed, 1 H. & C. 703 ; 32 L. J., Ex. 265 ; 9 Jur. 
(K.S.) 1016 ; 8 L. T. 638 j 12 W. E. 53. 

<3.. Graming and Wagering. 

See Gaming. 

D. INTERPRETATION OF CONTRACTS. 

1. CONSTEUCTION. 
a. By what law. 

Where made.] — ^The place of making a con- 
tract should be consideied in expounding it unless 
the parties have a view to another kingdom, 
Robinson v. Bland, 1 W. Bl. 234, 256. 

The law of a country where a contract is to be 
enforced must govern the construction of such 
contract. Bon v. Lijgpmann, 6 CL & F. 1, 

The legality of a contract is determined by the 
lex loci contractfis. Brmley v. S. B, By,, 12 
0. B. (N.S.) 63 ; 6 L. T. 458. 

When a contract is entered into in one country 
and is sought to be enforced by the courts of jus- 
tice of another country, the question is, not only 
whether it is a valid contract according to the 
law of the counia^ where it was entered into, hut 
whether it is, Or in nht, in accordance with the 
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laws of the country in which it is sought to be obtain a translation of the instrument ; secondly, 
enforced. Hope y. Hope, 8 De G. M. & G. 731 ; an explanation of tbe terms of art (if any) ; 
26 L. J., Oh. 417 ; 3 Jur. (it.s.) 454: ; 5 W, R. 387. thirdly, evidence of the foreign law applicable 
As a general rule the lex loci contracths to it ; and fourthly, evidence of any peculiar 
4-1^^ rvP /J-iTihii V rulcs of constructioii which may exist in that 


governs the construction of contracts. 


Freemonf, 9 Ex. 25 : 22 L. J., Ex. 302 ; 17 Jur. law ; and must then itself interpret the instru- 


820 ; 1 W. R. 482. 


ment on ordinary principles of construction. 


Therefore if a bill of exchange, on the face of Dl v. Pkllliph, 10 PL L. Gas. 624 ; 2 N. R.» 
which no interest is reserved, is drawn in one 553 ; 33 L. J., Ch. 129. 

country, payable in another, the drawer IS liable * 

on its dishonour to pay as damages interest at Keferenoe to^ Fore gn Law-Effect of.]-A 
the current rate in the country where the bill refeience to ioioign la\% in an Lnglish contract 
was drawn Ih ^ incorporate the foreign law, but merely 

In hn action on a contract where the question interpretation of the contract. Bn-c- 

at issue has no relation to the manner of per- 
forming the contract, or to the consequences of ■^* 

non-performance, and relates entirely to the effect Questions of Procedure.] — ^The law of the 
of the transaction at the place where it was entered country, where a contract is made or is to be 
into, the liability of the defendant must b^ performed, furnishes the rules for expounding 
determined by the lex loci contraetds. Scott v. the nature and extent of its obligations. Fer^ 
Pllkington, 2 B. & S. 11 ; 31 L. J., Q. B. 81 ; 8 v. Fijffe, 8 Cl. & PL 121. 


Jur. (N.S.) 557 ; 6 L. T. 21. 


But the law of the country, wdiere it is sought 


A contract between domiciled Englishmen, re- to enforce the performance of a contract, governs 
lating to real estate in a foreign country, is to be all questions as to the remedy and mode of 
determined by the lex loci ; but a contract be- proceduie, including lapse of time. II. 
tween an Englishman domiciled and resident in to contracts purely personal, it is a general 

England and an Englishman resident in a foreign that questions relating to the validity and to 

country, but not having acquired a foreign theinterpretationof a contract, are to be governed 
domicil, must be governed by the rules of by the law of the country where the contract was 
English law. Cood v. Cood, 33 Beav. 314 ; 3 made ; and if a remedy for the non-performance 
N. R. 275 ; 33 L. J., Ch. 273 ; 9 Jur. (N.S.) 1335. Qf contract is sought in another country, the 
The rule governing the interpretation of aeon- mode of suing, and the time within which the 
tract made in one country, to be performed wholly suit must be brought, are governed by the 
or partly in another country, is, that the law of the law of the country in which the action is 
country where the contract is made governs as to brought. Cooper v. WaUegraoe {EarlX 2 Beav. 
the nature of the obligation ; and the interpre- 282. 

tation of it, if the parties to the contiact are Questions of procedure are to be cleterminedl 
either subjects of a power there raling, or as by the lex fori, not by the lex loci contraotas. 
temporary residents owe that power a temporary MwFarlam v. Sorria, 2 B. & S. 783 : 31 L. J., 
allegiance. In either case they must be under- q. b. 21.5 ; 9 Jur. (N.S ) 74 ; 6 L T. 492 


Stood to submit to the law there prevailing, and 
agree to its action on their contract. Penlmular 
md Oriental Steam Navigation Co. v. Shand, 
3 Mooi-e, P. 0. (N.S.) 272 ; 11 Jur. (N.S.) 771 ; 
12 L. T. 808 ; 13 W. R. 1049. 


Semble, that set-off is matter of procedure, 
and, as such, determinable by the lex fori. II). 

The law of the country where the contract is 
to be enforced, not that of the country in which 
it is made, governs the question of admissibility 


It is immaterial that such agreement so to be of evidence on a trial arising out of such con- 
ruled by the lex loci contraettis is not so ex- tract. Bain v. Whitehaven and Furness Mg., 

r\rA»ciari m • it. la opmcillTr on in o xt -r ^ -r ^ * 


pressed in terms ; it is equally an agreement, m 3 h. L. Cas. 1. * See also Inteenational Law. 
fact, presumed de jure : and a foreign court in- 
terpreting or enforcing a contract so made on , _ 

any contrary rule, defeats the intention of the Words, Terms and Phrases. 


parties, as well as neglects to observe the re- Construction for Court.] — The construction of 
cognised comity of nations. Ih, a contract, unless thei e is something peculiar to 

the words, by reason of the custom of the trade 
Intention.]— The rights of parties to a con- which the contract relates, is for the court, 

tract are to be judged of by that law which they v. Shand, 46 L. J., Q. B. 561 ; 2 App. Cas. 

intended, or rather, by what they may justly be “^^(5 T. 857 ; 25 W, R. 730. 
presumed to have bound themselves. Lloyd v. construction of a contract, and the mean- 

Gmbert, 6 B. & S. 100 ; 35 L. J., Q. B. 74 ; particular words used in it, are for the 

L. R. 1 Q. B, 115 ; 13 L. T. 602 — Ex. Ch. judge, except in cases where there is evidence 

A party who relies upon a right or an exemp- particular word was used in a sense 

tion by foreign law, is bound to bring that law peculiar to a particular trade or business, or that 
properly before the court, and to establish it in meaning depends on the usage of a particular 
proof, otherwise the court, not being authorised place. Simjjson v. Margltson, 11 Q. B. 23 ; 17 
to notice such law without judicial proof, must 1^* Q- 81 ; 12 Jur. 155. 
proceed according to the law of England. Ih. Where it was agreed that an auctioneer should 

Where a contract of affreightment does not receive a commission, in case a sale of an estate 

provide otherwise, there, as between the parties should be effected within two months of a given 
to such contract, in respect of sea damage and ^1^7 • — Held, that mouths, prim^ facie, meant 
its incidents, the law of the ship should govern, l^inar months, and that the subsequent conduct 
Ih, of the parties was not to be looked at to show 

' nr t. n T . meant calendar months. Ih. 

Metaad,] ^When contract is made in a In an action upon a covenant, or other written, 
country, and in a foteign languag;e, an agreement, it is the duty of the judge to state 
court, having to construe it^ must first to the jury its construction as a mattef of latVih 
^ ? 1 ' ^ ^ » 

i ^ , if, uw. ' ' ■ 

iff ^ ikll U 

wlIM ttkWpMmg Limwi 1 1- h 4 . H h fk a* . A) AAi J " ^ 


tract are to he judged of by that law which they Bowes v. Sh 
intended, or rather, by what they may justly be I H. 1 
presumed to have bound themselves. Lloyd v. 'll!® const] 

Gmhert, 6 B. & S. 100 ; 35 L. J., Q. B. 74 ; of part 
L. R. 1 Q. B, 115 ; 13 L. T. 602— Ex. Ch. exce] 

A party who relies upon a right or an exemp- p> 
tion by foreign law, is bound to bring that law peculiar to s 
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•or to explain to them liow far its construction 
may be modified by evidence of usage, when such 
cwidence is admissible ; and in cases where such 
<ividcnce is not admissible, and the construction 
•of the contract is a question of law, his omitting 
to direct the jury as to its construction is a mis- 
^.lirection. Griffiths v. Righy, 1 H. & hT. 237 : 
35 L. J., Ex. 284. 

In an action on a covenant on a demise of 
ooal mines, accompanied by a pi oviso that in 
ease the coals, so far as the same could be fairly 
wrought, should be worked out piior to the 
expiration of the term, the rent should cease, it 
IS a misdirection on the part of the judge to leave 
ahe meaning of the proviso, especially with refer- 
ence to the words “ fairly wrought,’' to the jury, 
upon evidence as to the impossibility of woiking 
the mine at a profit ; the question of profit 
having no bearing upon the proviso, which re- 
garded only the manner of working ; and the 
construction of which was a question of law for 
the judge to determine by his direction. II. 

If a doubt arises upon the construction of a 
pliiase in a written instrument, it is to be de- 
cided by the couit upon inspection, and not by 
the jury. Rex v. IIuchs% 1 Stark. 521. 

In Equity.]-— There is no equitable construction 
of an agreement distinct fiom its legal con- 
stiuction. Scott v. L’nerjmol Co7*j)oratwn, 28 
h. J., Gh. 230 ; 5 Jur. (N.S.) 105 ; 7 W. E. 153— 
L.JJ. 

Where the law has declared the construction 
of a contract, a court of equity will not intcifere 
to aid either of the parties merely on the ground 
ot their own or their agents’ dealings under it, for 
that would be to make a new contract, which can 
only be done by mutual consent, by peisons 
pioperly authorised, and in due form. Midland 
Great Western Ry. y. Johnson, 6 H. L. Gas. 798 ; 
4 Jur. (N.S.) 648 ; 6 Wh E. 510. 

If such dealings i elate to a contract with an 
incorporated company, the new contiact, like the 
old one, must be under seal. Ih. 

Xauguage that of both Parties.] — An agree- 
ment must lie taken to be in the woids of both 
parties. Wood v. Copper Miners Co., 7 C. B. 
DOG ; 18 L. J., G. P. 293. 

Coustructiou Preferred which gives Meaning.] 

— Words construed so as to have some meaning 
rather than rejected ; theiefoie vendor proposing 
a price, clear of all expenses, constiued that the 
pui chaser should bear the expense of making out 
the title, the law imposing on him the expense of 
the conveyance. Stratford v. Roswofth, 2 Ves. 
sSs B. 341. 

Ordinary Meaning.]— In construing instru- 
ments, the words are to be constiued according 
to their strict and primary acceptations, unless 
from the context of the nikrument, and the in- 
tention of the parties to be collected from it, 
they appear to be used in a different sense, or 
unless in their strict sense they are incapable of 
being cairied into effect ; subject, however, to 
this, that the meaning of a particular word may 
be shown by parol evidence to be different, in 
some particular place, trade, or business, from its 
proper and ordinary signification. Malian v. 

n M. & W. 511 ; 14 L. J., Ex. 48 ; 9 Jur. 
19. 

By' articles of agreement between A., described 
M (^-reat Enssqll Street, Bloomsbury Square, 
Ih of Middlesex, amd B., the former 


agreed to instruct the latter in the business of a 
surgeon-dentist for a term of four years ; and it 
was stipulated that B. should not, without the 
consent of A., carry on the business of a surgeon- 
dentist “ in London, or any of the towns or places 
in England or Scotland” wdrere A. may have 
been practising before the expiration of the 
term : — Held, that, in its strict and proper mean- 
ing, the woid London meant the city of London, 
in w^hich sense it ought to he understood, as 
theie was nothing in the context to prevent its 
being construed in its proper sense ; and that a 
statement in the case, that London had a popular 
or colloquial sense, in w^hich Great Ilusscll Stieet 
would be understood to be within its limits, was 
not sufficient for the purpose of causing a dif- 
ferent constiuction to be put upon that word in 
the instrument. Ih. 

Gontracts should be construed according to the 
natuial meaning of the wmrds used, except (a) 
where the context affords a different interpreta- 
tion, and (b) where their conventional meaning 
IS not the same as their legal sense ; in the latter 
case, the meaning to be attributed to the w^ords 
must depend upon wdiether the parties at the 
time of making the contract had or had not the 
law in their contemplation. Me Cowan v. Raine, 
[1891] A. G. 401 ; G5 L. T. 502 ; 7 Asp. M, G. 89. 

Meaning acquired by Mercantile Usage.] — If 

a mercantile document is insensible wdien read 
according to the ordinary sense of the words 
used therein, it is a question for the jury whether 
the language thereof has not acquired a definite 
meaning by mercantile usage. AshiDorth v. 
Redford, 43 L. J., G. P. 57 ; L. E. 9 0. P. 20. 

A plaintiff sold to the defendants goods ; the 
invoice was dated the 1st of May, and at the 
foot of it were written the wmrds, “ Terms— Net 
cash, to be paid within six to eight weeks from 
date hereof.” The goods not having been paid 
tor, the plaintiff issued a w^it to recover the price 
on the 18th of June, scarcely seven weeks from 
the 1st of May. At the trial the judge left to 
the jury the question whether the credit had ex- 
pired on the 18th of June according to mei can- 
tile usage ; the jury having found that the action 
was not bi ought too soon : — Held, that the direc- 
tion to the jury w^as proper, and that the plaintiff 
wms entitled to the verdict. Ih. 

Inserted by Mistake.] — By a written agree- 
ment the plaintiff undertook to do woik to some 
houses of the defendant in South Street and 
Southampton Stieet. It was pxoved that the 
defendant had no houses in Southampton Street. 
The judge asked the jury whether the parties 
meant to describe houses in South Street only, 
and whether the insertion of the word “ and ” m 
the agreement was a mistake : — Held, that the 
judge should have constiued the agreement him- 
self, and not have left it to the jury to say 
whether there was a mistake. Hitclun v. Groom, 
5 0. B. 515 ; 17 L. J., C. P. 145. 

As to Time.] — ^Where a thing is to he done in 
a reasonable time, the reasonableness of the time 
is a question wholly for the jury. Nelson v. 
Ratrleh, 2 Gar. & K. 641 . 

A contract to he performed “ directly,” m^ns 
to he performed not “ within a reasonable time,” 
but “speedily,” or at least “as soon as prac- 
ticable.” Rnnoan v. TopJum, 8 Q. B. 225. 

On the I8th of February tbe pMptiff wrote to 
the defendant, offering to supipty bitn with 
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seed cake at lOZ. I65. per ton ; on the 19th the Per Channell, B., that the fact of the plaintiff 
defendant replied, “I can take five tons at not having been pi oyl cl to have had notice of the 
lOZ. IO5., but it must be put on board directly ; ” custom was an obicction rather to the W’-eight 
and on the 22nd the plaintiff again wrote, “ I than to the admissibility of the evidence. Ih. 
shall Iship you five tons best cakes to-niorrow ” : 

— Held, that this concspondeiice did not piove a “ Say not less than.”] — In an agreement, on 
contract on the part of the defendant to accept the 12th December, between A. and B., that B. 
cake to be deliveied within a reasonable time, should deliver to A. all the wool which B. might 

pnll up to the Oth January, say not less than 

. 100 packs,” the w'oid “say” in this agieement 

Contract for lease— “Immediate Possession must be read as if it had been written “ that is 
if required.”]— In a contract for a lease the to say ; ” and the woids follo-wing it, therefore 
words “immediate possession if requiied” do must be taken to form pait of a binding stipula- 
not fix the commencement of the term. BocTi tion, and not to be merely wmids of conjecture 
Portlmid Cement Co, v. Wilsofi, 52 L. J., Ch. or estimate; and the line coiihtiuction of the 
214. agreement is, that B., on his part, was bound to* 

^ . X. n * deliver at least 100 packs ot wool Zeeming y. 

“Say about” — Words of Expectation.] —A AW/f//, 16 Q. B. 275 ; 20 L. J., Q. B 161 • ir> 


‘Say about’' 


charter-party provided that the ship should pio- Jur. 988. ’ 

ceed to the port of loading and there load “ a full The court, in constiuing a mercantile contract 
and complete cargo of iron ore, say about 1,100 is bonml, in the absence iff any averment to the 
tons. ’ The charterer piovided a cargo of 1,080 contrary, to construe all voids in their ordinary 
tons, the actual capacity of the ship being 1,210 and none in any technical sense. Ih, 
tons: — Held, that the w'oids, “say about 1,100 


tons,” were not mere wmrds of expectation, but 


‘ If Eemainder are as Good as Sample, you 


words of contract, and that the charterer’s under- may send me thirty more ’’—Less than thirtv 
takiugwas not to load the ship up to her actual ca- sent.]— Plaintiff wm 01 e to defendant “I have 
pacity; but that three per cent, was a fair amount bought 100 cheese, HO of which are veiv fine 
of excess over 1,100 tons to allow m estimating 80 lbs. a cheese. The lemainder aie not so 
what was a full and complete cargo of about kige. On leceipt of your order, I will foiward 
1,100 tons, and consequently that the cargo sample.” Defcmlant ‘lei lied, “You may send 
actually provided fell shoit of the charteiei’s me 6 Cheddar cbec&e as a sample.” Plaintiff 
obhptionbyfifty-thieetons^ mrrhY.Zeihon, sent G with a lettci saving “I am obliged to 
^ of cliecse, fcaiiiig it would not 

o/t> ; w. ±1. 017, 'bear carnage.” Defendant afteiwvaids wrote, 

• -Ui. VI Tur X “ If remainder aic as gord as sample, you may 

_ Freight payable on Measurement of Goods— send me 30 more. Yon mav al«o 


o/t> ; ^4 w. ±1. 017, 'bear carnage.” Defendant afteiwvaids wrote, 

• vx VI Tur X “ If remainder aic as gord as sample, you may 

Freight payable on Meaenrement of Goods— send me 30 more. You may al«o sctl s'ample of 
Place of Measurement.]— By a charter-party the smaller ones, ami sav the lowest pi ice for 
made between plaintiff a shipowner, and defeii- cash.” Plaintiff leplicd, ■■ Your favour to hand 
dants, merchants at Manchester, it wms agiecd I will send the chccc to-nionow; I could not 
that plaintiff s ship should sail to Bombay, and say less than 78 .s.. they ought to be 80 a* ” The- 
diere load a cargo of cotton, and pioceed with it plaintiff then foiw aided to defendant 12 laiger 
to Liverpool and ‘‘deliver the same” on being cheeses, and 6 smaller ones, vlueh dcfewlant 
at the > ate of 7.^ per ton of tefused to accept, as he said on account ofbad- 
clehveiod; the fi eight to be paid ness of quality ;-Hl 1(1, that he uas bound to 
on right deliyeiyofthccaigo.” The ship accord- accept the 12 larger ones, but not the 0 smaller 
Bombay, and rcccncd a caigo ot ones, as the contiact foi the huger otic.s did not 
cotton, which, pieviously to being loaded, had mean 80 absolutely, but as many of tlie lot of 3(> 

as w^re of the sanie (lualitv as the samples pre- 
practice to a high hydraulic piessuie, so as to viously sent, and as the'o smaller ones were 
% mmimuni On being sent as samples meiely, which the dtfendant was 
removed fiom the hold at Livei pool, the cotton not bound to keep. Somcis y. Untie y, 2 L T 
naturally expanded very considerably, and the 509. r ./ .a* 

plaintiff claimed in this action fivight on its 

measurement when delivered, and not when “Frosecutiou Laid.”]— Freeholders chimin^ 


custom of the Bombay trade to pay freight for ment to bea^c ; othei’7 dofeSg 


above on the measurement of the goods at t^^ m, ^ AqueY ionarifing 

-1- apart from the custom SJd ’J"! L” 


‘ ' KbAf * was payable, on a tiuc con- m^an Ti’minai bZI. Z 

s ruction of the charter-party itself, on the JenTtins^ 4 Q. B. 419 ; 12 L J O B 151 
measurement of the goods when shipped, and • i.. u., 0- iS. lul. 

not when delivered ; and, secondly, that the evi- Vendor “to take upon himself all risks and 
dence of the custom was luopexly admitted as dangers of Sea.”]— By an agreement in which C 

^Lt5artr“^v.lo^ mT ft --“cdasiendor,am!p!rp*ur^^^^^ 

49 * L K 2 Ex 125* 1*6 T ^ cargo of ice, and on being 

, u 2 EX. 125 , 16 L. T, 231 ; 15 W. E. shipped, to forward to P. bills of lading, on 

Per KeUy. O.B.. and Piaott. B.. that. 'if !■?,. "POA Wmself 


[v n^R cnri T> Av X x-i . iitj vvas 10 " mKe uDon mmseXf 

s^of the dangeis of the sea, &c.,” he agreeing 

fvv Jit ^ ^^nd receive the ice on its arrtval 

m that; tii? pl^laS| was prm the taking the ice from alongshJe the sMp*^(l p^ 

A ^ i ti'lf 
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20.'?. per ton, weighed on board during delivery : 

Held, that the effect of the clause aa to risks 

and dangers of the seas was not merely to save 
C. from liability for non-delivery, but to bind P. 
to insure the cargo on receiving the bill of 
lading ; and that the ship and cargo having 
been lost on the voyage through perils of the seas, 
P. was liable to pay C. the price or the value of 
the cargo. Ca&tle v. Playftml^ 41 L. J., Ex. 44 ; 
L. K. 7 Ex. 98 ; 20 L. T. 315 ; 20 W. E. 440— 
Ex. Oh. 

i>ee Sale and Shipping (^Clharter-^aH'if), 

Agreement to use Influence and Secure Situa- 
tion.]— A party agreed with another as follows : 

“ Provided you use your influence, and secure 

me the situation of superintendent, I agiee to 
pay you tlie amount of my first quarter’s salary” : 
Held, that, to maintain an action on the agree- 
ment, the influence used must be such that the 
situation was, in fact, secured by it. Keelhj y. 
Loch, 8 Oar. & P. 527. 

“ Beceiving Hotice.”] — A declaiation stating a 
promise of a defendant to be, that “ if he received 
seven days’ ” notice requiring the appearance of 
W. at a place to be in the notice named, he would 
produce him, need not aver a notice in writing. 
Thompso'ii V. Aijlbig, 4 Ex. 614 ; 19 L. J.. 
Ex. 55. 

A declaration set out an agreement, dated the 
27th April, 1840, thereby, after reciting that the 
defendant was indebted to the plaintiffs in 60Z., 
to be repaid with interest at 5^. per cent., it was 
agreed “ that the 602. shall remain in the hands 
of the defendant from the date thereof, for one 
vhole year ; that at the expiration of that period 
(if the interest shall be then paid, and no notice 
be then given to call in the same), the 60Z. shall 
continue in the hands of the defendant for 
another year, and so on from year to year, until 
notice in writing shall be given by the plaintiff 
to call in the same ; that twelve calendar months’ 
notice in wniting shall be given to call in the 
602., and that at the expiration of the notice the 
same shall be paid by instalments of 102. every 
third month until the whole amount be paid, the 
fizst payment of 102. to be made at the expira- 
tion of "fifteen months fiom the date of the 
notice, so that the whole amount of 602. shall be 
paid by the end of two years and six months 
from the date of the notice,” and averred that a 
notice in wiiting, dated the 29th day of May, 
1846, was served upon the defendant to call in 
the principal, and that although twelve calendar 
months from the date of such notice and seivlce 
elapsed before action, and although six months 
from the expiration of the twelve months had 
also elapsed, and although two instalments had 
become due, yet the defendant had not paid the 
same: — Held, that after the expiration of the 
first year, the notice to pay off the principal 
might be given at any period of the year, and 
that the time for payment of the instalment was 
to be calculated from the date of the notice, not 
fiom the day of the year corresponding with the 
date of the agreement. Brow7i v. JSartlll^ 2 Ex. 
846 ; 17 L. J., Ex. 278, 

Befault in Payment on Bemand.] — Where by 
the terms of a mortgage deed the plaintiffs were 
tip remain in possession on their own account, 
«4^rhan^ged the mortgaged property until they 
I iff paymafft of the mort- 

^ in writing in manner 




specified, and such demand was made on the 
wife of one of the plaintiffs during the plaintiff’s 
absence by a person who represented himself as 
the defendant’s agent, and upon non-payment 
the defendant forthwith entered upon possession 
and seized the mortgaged property : — Held, m 
an action of trespass against the mortgagee, that 
such non-payment before the plaintiffs had had 
any opportunity to inquire into the truth of the 
alleged agency did not constitute default, and 
that the defendant was liable to the mortgagors 
in substantial damages. Moore v. Shelley, §2 
L. J., P. C. 35 ; 8 App. Gas. 285 ; 48 L. T. 918— 

P. C. 

Befault in “Punctual Payment” of Instal- 
ment-Bight to retake Possession of Goods.] — 

A piano was let on the three years’ hire system, 
under an agreement providing that “ In case of 
default in the punctual payment of any instal- 
ment, the instalments pieviously paid shall be 
f 01 felted to J. B. C., who shall thereupon be en- 
titled to resume possession of the instrument ” : — 

Held, upon default, that J. B. G. was entitled to 
the possession of the piano, although the instal- 
ments in an ear were tendered by the hirer, 
before action brought. Crmier v. Giles, 1 Cab. 

& E. 151. Affirmed in G. A. 

“Keep in Order.”] — A. contracted, in con- 
sideration of 2202. 10,s., to sell and plant a quan- 
tity of trees on B.’s land, and also that “he 
should and would, at his own costs and charges, 
well and sufficiently keep in order the trees 
aforesaid for t\\ o years after the planting, and 
that such as should die during the period (except 
from injury by sheep, game, or cattle.) should be 
replaced by him.” In an action to recover the 
price, the jury thought that the words, “keep in 
Older,” meant to prune only, and did not extend 
to weeding and clearing the ground, and they 
found their verdict accordingly. The court,, 
thinking this an improper construction, granted 
a new trial : — Held, also that evidence of non- 
performance by A., of any part of the contract on 
his part, was admissible m reduction of damages. 
Allen V. Cameron, 1 C. & M. 832 ; 3 Tyr. 907 ; 2 
L. J., Ex. 263. 

“Ship” — Owners of Ship.] — The plaintiffs 
were owners of the ship W., and M. of the ship 
G., V hich was insured in two companies, one of 
which was lepresented by the defendant, the 
other by M. himself. The G. ran into the W., 
and was arrested m the Admiralty Court ; an 
agreement was enteied into by the plaintiffs, M., 
and the msuiers, that the plaintiffs would release 
the ship, and the other parties would “ pay the 
amount of damage vhich the ship W. had re- 
ceived fiom the collision,” and that in case of 
dispute about “ the amount of damages claimed 
by Heard Brotheis (the plaintiffs) by reason of 
the collision,” the matter should be referred : — 
Held, that “ ship ” in the first clause mtrst be 
read “owners of the ship,” and that the plaintiffs 
w'ere entitled to recover for loss of profits, aS ' 
they would have done in the Admiralty Conrki, 
Heard v. Holman, 19 0. B. (N.s.) 1 ; 34 E. IS., 

C. P. 239 ; 11 Jur. (N.S.) 544 ; 12 L. T. 455 ; 13 
W. B. 746. 

“His Share” equivalent to share of Birm.] 

Where a memorandum of mutffal agr^teff^t haid i 
been entered into b^tw^ff theplalntif^i affq 
three oth^r films, sffrreff||(^|ijf| 
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to the plaintiffs “ his slnlre ” in a certain niort- it was seized by the excise officers, because the 
gage held by him as trustee : — Held, upon all the place where it was deposited had not been 
circumstances of the case, that the share of M.’s entered, and was condemned in the Exchequer 
firm therein passed, and not ireiely his own as B.’s property, together with the casks ; and, in 
individual share as between himself and his action for goods sold and delivered, by A. against 
partner. Mai^sJial v. Machtre^ lU App. Cas. 325 B., it appeared that the word cider, at the place 
— P. 0. where the contract was made, meant the juice of 

, . - , , . j the apples as soon as it was expressed : — Held 

T?*® ® must be construed to have bteu 

ITctid % A,”]-The proper con- ,1,^^ sense of the on 

unci that the property passed to B. as soon as the 


ITotid % A,”]-The proper con- ,1,^^ sense of the it on 

agreement to make a maclnne . ty passed to B. as soon as the 

‘for cutting glue pieces according to chawing, ^ was dollvored to his servant ; and 

tov« nf! - siTfl 'P T secondly, that it was Cds duty to cuter tiic pro- 

proval of A is that the approval of A. is to be ^ 

as to the strength and worlananship of the onun -p.m a fUrv at r d 

iTiaoPmn nnf. oo ifo -PrM. dcli \ Cl’ tlic goods at 1 tilt' failure 


machino, not as to its efficiency for cutting giuo To so cU^iA bA li; acdl™' 

pieces. Siple;/ t. Zordmi, 2 L. T. lo4. 5 c,2S ; 4 L. J. (o.S.) K. B. 2mi. ’ 


‘ Continued Ill-health.’’] — ^A schoolmaster, in j 


1842, contracted with thcPlefendant to rent of the tUw^ution of a miTnerddn^to 
a year; and it was agreed between them timt U il,A t+ i „ . 


a T;V T l uT one B., a deed was entered nto to settie tiio 

a year; and it vms agreed between them that Ho-ht*? r# ihe^ novfioc if r-onfoiiwia « i 

unless death or continued ill-health in either case nWeet that^shmdVl the 1.1 1 

should take nl.aee tho dnfor,,!.,,* *“® rcsiioiideiit Succeed in 


Should take place, the defendant promised to IbTTT 

provide two bedrooms over the intended school- vvhole nr in mrt nf'^oii am At* l “Z'Ai™ 
room, but not before 1844; and when such Lm L o ACVw" sAn A d a 
rooms should be pimnded, the defendant agreed opAnn-nt fnr ‘n-ni’ fnx^ i ^ 

to pay for them an additional rent of 5/. a year, amoni so ^ 

In an action on this agreement, the declaration lemitted. ^le ^oAoinment, npon the 


provided the two bedrooms: — Held, that ‘‘the p q 
continued ill-health in either case” meant ill- 


health of either of the parties, and therefore that 
the declaration was bad for not averring that 


“Becoming Insolvent.”] — The expression 
‘‘ Becoming insolvent ” means a general inability 


there had been no continued ill-health on the to pay debts, and does not signify taking tlie 
part of the plaintiff. Ireland v. iTurrU, 14 M. benefit of the Insolvent Dobtois Act, unless the 


& W. 432. 


Contract ly Music Hall Artiste— “ Engage- 


col.2,1. o,i,i,olv™cyofthe v«ndeo, tho Cdi.lra.l .hi.uM 


context so restrains it. Biddlecomhe v. Bond. 
4 xi. ct E. 332 ; 5 N. & M. 1)21 ; 5 L. J., K. B. 47. 
In a contract for the supply of goods theie was 


“Good” or “Fine” Barley.] — The defendants or if he should be afflict ttl in 

wrote to the plaintiffs, and offered them a quan- “Ac TweM Aat Xwp “w^'n*t1 
•tity of good bailey, to which they answered that ™l?.nA+ + as nothing in tlie 

they accepted the offer, expecting the defendants show that the won insolvency was 

would give them fine barley. The defendants, ™ ^^^‘•Ohereture it must 


in reply, stated that their letter contained n'o “‘/““"ZA'""'*' a 

such expression as fine barley, and that theiofore 2 c & e^gi^ 1 Tvlw t rTrr '"I’r f(f 
they declined to ship the same. In an action \ t' t ' A ^ G- lO-* > 1 f-ale, 288; 


against the defendants for not delivering the 
barley Held, that it was for the jury to say 


oariey .nexci, tnat it was for the jury to say “Weekly Accounts ’’—Building Contract,]— 
Whether the words “good” and “fine” were In a contract under seal, by v Inch the plaintiff 

merOJ^TIi.ll A ■nn'f'ACAa o-aU 4 - 1 - 104 - 4 - 1-.0 J J 1 J _ 1 -I « '-1 -1 .1 


mercantile phrases, and that the court was to contracted to build for defendants a house and 
determine the meaning of the contiact ; and the premises for a certain sum, it was providetl that 
1 V was a distinction “ no alterations or additions should be admitted 


^Gtween good and fine bailey, unless directed by the defendants’ architect by 


r I m V ; uciiiuj, uiixcaft uii eoLoo uy me oeienuanis architect hy 

a weekly account of 
il‘e work done thcrouuder should be delivered to 
xm V. BowTuir, 6 M. & W . 63o ; 9 L. J., Ex. 24. the architect eveiy Monday next ensuing the per- 

tract^M Where a eon- traS'^-Hel^that parol elMcncfwa” atlSitslw^ 


ij'i 


’'Sied ;tT Vfw P”!? per hothead, to be work only, and did not extend to extra work 


^ ^ Myhred 'It T ^ tu ue vNuriv uiuy, anu ni(i nor extend to extra work 


I Tvmoe n £ Iv — — T '•« -tvxavx ouuu t-cip.tuxc ux uuixig iiieasureo. iiz?/cr^ V. oan 

!i.^£fectarid 1 Q- B- 9 ; 7 Jur. (S.S.) 97 ; 9 W. E. 96. 

I his A s, premises, / 


t®®oved; and A., in pur- “Kent Balance.”] — Action for work done 

* d^vtoed a quantity of juice expressed under the following agreement : — “ Mrs E 

cleanse the (Wpooi tO 

AirW .xr . hhd the thirteen houses in S. street for $1. ^ Hr, 

yras eqm^efcely whufaefettfei H/s^rent balance to be d,eda(^tei tem t^ds|l4 
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sum.” H. was a weeldy tenant to the defendant 
of one of the houses. .The agreement was signed 
in the middle of one of the weeks of his tenancy. 
At that time 21. was due from him for rent, biit 
when the work was com]deted, another week’s 
rent had become due. The judge at the trial 
having expressed an opinion that the rent 
balance meant the amount due when the agree- 
ment was signed, and the verdict having been 
found accordingly, the court refused a new tiial. 
Mhmird^ v. JBag,ster^ 2 M. & W. 221. 

Ice to he taken *‘from the Deck.”] — A cargo 
of ICC was consigned to the plaintiif, and before 
the ship came into hnrljour the defendants 
purchased the cargo, with a condition that the 
ice was to be taken from the shi[)’s deck by 
them : — Held, that the contract “ fiom the deck” 
meant that the vendor should ])ay all that was 
necessary in order to enable the ])urchaser to 
remove the cargo from the deck, and that 
har)x)ur dues charged to be jjaid before goods 
oould be removed were payable by the vendor. 
Play ford v. Mercer^ 22 L. T. -11. 

Whether Usage excluded.] — When two parties 
outer into a written contract, specifying the 
terms on which they contract, they are mutually 
bound by the teims as expressed in the writing, 
and construed by tlie couit, although one may 
have understood diii'ereiitly fiom the other the 
effect of those teims. Painrs v. Wood fall ^ 6 C. 
.B. (N.S.) 657 ; 28 L. J., C. P. 338 ; G Jur. (N.s.) 
19. 

The usage of insurance brokers at Liverpool is, 
that if, on the occasion of a policy for time 
being cancelled before the expiration of the 
time, the premium, or a part of it, is to be 
returned, the return is made only in respect of 
unbroken months ; but a contract made by a 
proposal or request in these terms : — ‘‘ We will 
thank you to render us a ciedit note for un- 
<iXi)ired time, say from the 1 2th instant, to the 
date of the expiration of the policy,” and an 
acceptance in these : ‘‘ ITease to hand bearer 
stamped policies, Ac., to juit forward returns for 
cancelling,” must be construed as having been 
made irrespective of am I excluding the usage. I b. 

And see BitekJe v. Juioop, supra. 

Mode of Carrying out Contract.]— -The mode 
agreed on to carry a contract into effect is as 
much binding on the parties as the contract 
itself. F/ankfort v. TJiorjje, 2 Ball B. '372. 

c. Implied Terms. 

Intention.] — In the construction of a document, 
the court will not imply a contract ora covenant 
not expressed in terms, unless it is satisfied 
from something to be found in the document 
that the parties to it must have intended such a 
contract or a covenant. Midland Ibj. v. L. A N. 
W. By., 15 L. T. 26-1. 


supply gi-ains to the plaintiffs: — Held, that a 
term could not be implied in the contract to the 
effect that the defendants would not by any 
voluntary act of their own prevent themselves 
fpm continuing the sale of grains to the plain- 
tiffs for the period mentioned. Buch an implica- 
tion of a term in a contract ought to bo made 
only where it is necessary in order to give the 
transaction such efiBcacy as both parties must 
have intended it to have, and to prevent such 
failure of consideration as cannot have been 
within the contemplation of either party. The 
question whether in any case such an implication 
ought or ought not to be made must depend on 
the particular facts of the case. The construction 
of one contract in this respect affords little 
or no guidance for the construction of another. 
Ilamlyn v. Wood, 60 L. J., Q. B. 731 ; [1891] 
2 Q. B. 488 ; 65 L. T. 286 ; 10 W. R. 21—0. A. 

Kot to alter Circumstances.] — If a party enters 
into an arrangement which can only take effect 
by the continuance of a certain existing state of 
circumstances, there is an implied engagement 
on his part that he shall do nothing of his own 
motion to put an end to that state of circum- 
stances under which alone the arrangement can 
be operative. Stirling v. Maitland, 5 B. & S, 
810 ; 31 L. J., Q. B. 1 ; 11 L. T. 337 ; 13 W. R. 76. 

An insurance company covenanted with C. I)., 
for a valuable consideration, to appoint him their 
agent, together with A. B., and that if A. B. 
should be displaced from the agency they would 
pay C. D. a certain sum ; the comjiany having 
transferred their business to another company, 
and wound up their affairs, and dissolved them- 
selves : — Held, that it was a displacement of 

A. B. within the meaning of the covenant. Ib. 

Altered Circumstances — Extra Cost.] — Where 
a contract is made with reference to certain anti- 
cijiated ciicumstaiices, and when it becomes 
wholly inapplicable or impossible of application 
to any such ciicumstaiices, without any default 
on the part of the plaintiff, it ceases to have any 
application : it cannot be applied to other cir- 
cumstances which could not have been in the 
contemplation of the parties when the contract 
was made. Bush v. Whitehaven 2^‘ndees, 52 
J. P. 392. 

B. contracted with W. in the month of June 
to lay a certain conduit pipe, and W. agreed to 
be ready at all times to give B. possession of the 
sites, to enable him to proceed with the construc- 
tion of the works. By means of W.’s delay in 
giving possession of portions of the sites to B,, 

B. was thrown into the winter months when 
wages were higher and the works were more 
difficult to construct : — Held, that a summer 
contract having, by implication, been in the 
contemplation of the parties when the contract 
was made, B. was entitled to a quantum meruit 
or damages in respect of the increased expenditure 
which he was thereby compelled to incur. , Ib. 



1 


Agreement for Sale of Products of a 

Business.] — ^The defendants, who carried on husi- 
ness as brewers, entered into an agreement in 
writing, by which they agreed to sell to the 
plaintiffs, and the plaintiffs agreed to buy, all 
the grains made by the defendants, at the 
average of the rates charged each year by certain 
specified firms^ from July 10, 1885, until Sep- 
^ejnbet 30, 1895. In 1890 the defendants sold 
business, and in consequence ceased to 


Transfer of Croodwill— Covenant to carry on 
Business.] — ^A., in consideration that B. would 
transfer to him the goodwiR of his business aS a 
surgeon, promised to pay B. one-fourth part of 
his earnings for and in respect of each of foui’ 
successive years, if he should be living at the end 
of each respective year : — Held, that there was 
an impRed covenant by A. to carry on the busi- 
ness, and that he would not during the four ye^, ^ 
by his wilful acts or defauft^firevcnt the reo^t' 
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of earnings. Wlntyre v. Belcher^ 14 0. B. (N.S.) 
654 ; 32 L. J., C. P. 254 ; 10 Jur. (N.S.) 239 ; 8 
L. T. 461 ; 11 W. E. 889. 

Assignment of Patent in consideration of 
Eoyalty— Covenant to Maintain.] — By a deed, 
dated m 1883, a patent was assigned by the in- 
ventors and patentees to a company m con- 
sideration of 260Z., and the other consideiations 
thereinafter appealing. The deed contained 
covenants for title by the assignois, including a 
covenant for quiet enjoyment of the patent 
“ during the term subsisting theiein.” The com- 
pany covenanted for the payment of a royalty 
for every article manufactuied and sold by them 
under the patent “while subsisting,” and aho 
for payment of a share of any sums obtained by 
granting licences under the patent “vhile sub- 
sisting.” In consequence of the company having, 
by inadvertence, omitted to pay one of the re- 
newal fees of lOZ., payable under the Patents, 
Designs, and Trade Maiks Act, 1883, in lieu of 
the stamp duty of 50Z., the patent became void. 
An unsuccessful application was then made by 
the company to parliament for an act to revive 
the patent. Subsequently the company went 
into voluntary liquidation. The assignors sent 
in a claim to the bquidatois for 2,OOOT. damages 
for the loss of the patent, contending that the 
assignment contained, by implication, though not 
in express terms, a covenant by the company to 
keep the patent on foot. Thereupon a summons 
was taken out by the liquidatois under s. 138 of 
the Companies Act, 1862, tor directions as to 
whether they should allow all or any part of the 
claim : — Held, that there was no implied cove- 
nant to keep the patent on foot, and that, theie- 
fore. the claim of the patentees entnely failed. 
But held, that even if such a covenant could be 
implied, yet, as theie wms no obligation on the 
part of the company to manufactuie the patented 
article, in no circumstances could more than 
nominal damages be claimed. Railway and 
Electric Ap2>ha7ice6 Co., In re, 57 L. J., Ch. 
1027 ; 38 Ch. D. 597 ; 59 L. T. 22 : 36 W. E. 
730. 

Contract to supply Gas— Specific Period.] — A 
gas company agrees to supply with gas A.’s pre- 
mises, situate in a town where there is no other 
gas company, and he accordingly fits his pre- 
mises with pipes, burners, stoves, and meter, for 
the reception and use of the gas. There is no 
implied contract that the company, although 
having a monopoly, is to continue to supply the 
gas for any specific period. Iloddendon Gas and 
Cahe Co. v. Haselwood, 6 C. B. (N.s.) 239 ; 28 
L. J., 0. P. 268 ; 5 Jur. (N.S.) 1013 ; 7 W. E. 
415. 

Agreement to pay Debt on recovering Estate 
-^Promise to take Proceedings.]— A., by agree- 
ment, not under seal, in consideration of B.’s 
consenting to a supersedeas of a commission 
against him, undertook, in the event of his re- 
covering a certain estate, to liquidate B.’s claim 
i ,on him, which he was not bound legally to do : 
' — ^Held, that this raised an implied promise on 
” thA nart of A. to take some steps for recovery 
estate. Ednmnds v. WilTiimon^ 7 Car. & 

^y I^fl^ndlord to give Eand for Tram- 




^itpm their 




stones from the quarries to the works by carts, 
entered into an agreement with their landlord 
to construct a tramway fiom the quarry to the 
i\orks, to run, inter alia, “by the end of the 
policy ” of the landlord ; and they further agreed 
to compensate the farm tenants along the line 
for any damage done to their farms during the 
cunenc}^ of their leases. The landlord agreed, 
inter alia, to give giatuitously the land required 
for the tramway. Outside the policy ground 
theie was a pnvate road, the piopeity of the 
landlord, which, befoie it reached the tenants’ 
works, lan through another tenant’s stone pave- 
ment yard. This was the only practical route 
outside the policy for the tiamway ; and it was 
alleged that the only obstacle to laying it along 
that load was, that the other tenant might le- 
fuse to allow it being lai<l on that pait passing 
through his yard, but for this there was no 
termini habiles. The tenants claimed that the 
landlord was bound to give them the use and 
possession of land for the purpose of the tram- 
way, and that either (1) “ within and by the end 
of the policy^’ or (2) “in any other place as 
suitable and convenient for them in every 
respect ” ; — Held, that under the agieemcnt the 
stipulation was that t|ie tramwaj" should pass 
outside the wnlls w Inch enclose the policy of the 
landlord ; and that, by agieeing to give 
giatuitously the lands requiied, the landloid 
merely undei took to give the tenants such rights 
as were vested in him, leaving them (with power 
to use his name) to settle with any persons w'ho 
might have a right or interest entitling them to 
object to the formation of the tiamway. Sin- 
clair V. Caithness Flagstone Quarrying Co.^ 
L. E. 6 App, Cas. 340. 

Agreement in Articles of Association Exclud- 
ing Voluntary Winding-up.] — See Ellis v. 
Badson, 60 L. J., Ch. 353. 

Implied Warranty.] — See supra, Warranty. 

To Give Employment.] — Where II. contracts 
to furnish E. with a reasonable quantity of woik 
at a fixed rate of wages, and E. is bound not to 
work fur any other pei&on or persons for a period 
of seven years, there is a mutuality of contract 
implied, and H. is bound to furnish work for 
the whole period of seven ycais. Hartley v. 
Cumminqs, 5 C. B. 247 ; 2 Car. ic K. 433 j 17 L. 
J., G. P.'84; 12 Jur. 57. 

The plamtifis agreed in writing with L., that 
he should serve them for seven yeais as a crown- 
glass maker — that he should not, during that 
term, work for any other person without their 
licence— that they might deduct from liis wages 
any fine he might incur for breach of their rules 
— that, during any depression of trade, if he 
should be sick or lame, the plaintiffs should be 
at liberty to em^Joy any other person in his 
stead without paying him any wnges — that the 
plaintiffs should pay him so long as he should 
be employed and work w^ages by the piece, and 
SI. a year in lieu of house-ient and firing ; and 
that the plaintiffs should have the option of 
dismissing him from their service on giving him 
a month’s notice or a month’s w^ages : — Held, 
that this agreement bound the plaintiffs to em- 
ploy him during the seven years, subject to the 
above power of dismissal —that there was, there- 
fore, a good consideration for L.’s contract to 
serve for seven years. PllMngtm v. BooU, 15 
& W. 657 5 15 L. J., Ex. 329. ’ 
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An agreement, by whicli a person and others 
agreed to serve the owiieis of a colliery, to woik 
coals and do other woiks for carrying on the 
colliery as they should be required, at the rates 
and on the terms as follows ; — The parties lined 
shall, during all times the pit shall be laid off, 
work, and continue the servants of the owners, 
subject to their orders and directions, and liable 
to be employed by them at such woik as they 
shall see fit, and that the he^^ers shall, when re-^ 
qiiiicd (except when prevented by sickness or' 
other unavoidable cause), do and perfoim a full 
day’s work on each and every woiking day” : — 
Held, that there did not arise upon this agree- 
ment an implied promise on the part ot the 
owmers to keep the W'orks oi)en, for the purpose 
of affording to the plaintiff an opportunity of 
wnrknig and earning wages. Tl dhamstm v. 
Taylor^ 5 Q. B. 175 ; 13 L. J., Q. B. 81 ; S Jur. 
79. 

To Teach a Trade.] — A 'written agreement “to 
remain 'S\ith A. tw'o yeais, for the purpose of 
learning a trade,” is not binding, for want of an 
engagement in the same instiument by A. to 
teach. Le(.s v. Wlutcomh, 5 Bing. 34 ; 2 M. L B. 
80 ; 3 Car. & P. 289 ; 0 L. J. (O.S.) C. P. 213 ; 30 
E. E. 539. 

To Accept Goods.] — A. agreed to let, and B. *-0 
take, tor one year, at a stipulated lent, certain 
wnrks ; and A. agreed to supply to B. the whole 
of the chlorine still waste, as it came fiom his 
stills, neither adding to nor taking anything 
fiom the same, at the late of 2.s. BcL for cvciy 
tw'cnty-oiie hundred'weight of waste so supplied, 
"wntli the undertaking that B. -was to have the 
option of a lease of the premises for seven or 
fourteen years at the same lent. if he should feel 
disposed so to do. within thiee months fiom the 
date thcieof. And A. agiecd not to use, or 
injine, or part with any of the still '^snste except 
to B., so long as he siiould hold the "W orks : — 
Held, that B. was bound to accept and pay for 
the whole of A.’s chloiine still waste iluiing the 
year or such furthei teiin as B. should hold the 
WT)iks ; and that it was no answer to an action 
for not accepting it, that B.'s manufactuie failed 
and was discontinued and the chloi me stilUvaste ^ 
proved useless, and was no longer necessary lor 
the manufacture. Beah y v, ^Sfnart, 7 H. H. 
753 ; 31 L. J., Ex. 2S1 ; « Jur. (N.S.) 3.-9. 

To Supply Goods for Carriage— Unilateral 
Contract.]— By agreement of the 1st of October, 
1851, hetw^een a lailway company and the 
plaintiff, the plaintiff undertook to provide all 
w^aggons, horses, «kc., necessary for the caitage of 
gram, merchandise, Ac., between Hatfield and 
Ware, and to convey all grain, merchandise, Ac., 
that might be presented to him for that purpose 
between the above points for 5,v. per ton. “ And 
it is mutually agreed that the agreement should 
continue in force for the period of twxdve months 
from the date thereof.” The plaintiff* purchased 
waggons, horses, Ac., and commenced carrying 
between Hatfield and Wai'e, under the agi ce- 
ment. On the 18th March, 1852, the company 
gave the plaintiff notice that the arrangement 
entered into for the conveyance of gram, mer- 
chandise, Ac., would cease from and after the 1st 
of April next. Accordingly, on the 1st of April 
the company ceased to present any goods wdiat- 
ever to the plaintiff for carriage in consequence 
of having leased a portion of the line to another 
company, and bound themselves not to carry 


between Hatfield and Ware. The plaintiff there- 
upon brought an action against the company, 
the declaration in which stated that it was 
mutually agreed between the plaintiff and the 
company “that the plaintiff should cairy all 
grain and other merchandise for the company 
betw’cen Hatfield and Ware, at the rate afore- 
said, for one year,” and alleged as a breach that 
although the plaintiff had always been ready 'and 
wulling to pel form his pait of the agreement, yet 
the company would not permit him to peiform 
the same, but prevented him from so doing, and 
wrongfully discharged him fiom any further 
performance of it : — Held, first, that the above 
w^as a unilateral agreement, the only contract on 
the part of the company being to pay the stipu- 
lated pi ice for the carriage of such goods between 
Hatfield and Ware as might be presented to the 
plaintiff for that purpose, and consequently the 
agreement alleged in the declaiation was not 
pioved, JBuHoii v. KoBliern My., 9 Ex. 

507 ; 23 L. J., Ex. 184 ; 2 W. K. 257. 

Held, secondly, that if the declaration was 
amended by stating that the agreement was to 
cairy such goods “as 'should be piesented to the 
plaintiff,” the declaiation would be bad in arrest 
of judgment, since there wms no breach of that 
contract, for no goods weic ever presented. Ib. 

d. Several Doc'uments. 

Construction prefeiicd which renders contem- 
poiancous documents consistent. Phceiilw JBes~ 
•seiner Steel Co., In re, 44 L. J., Ch. 683 ; 34 L.^T. 
b54. 

Eailure to prove one of the DoenmentsJ — 

The plaintiffs claimed the specific peiformance 
of an agreement for the composition of a literary 
w'oik by the defendant, alleging that the agree- 
ment w'as contained m three wuiticn documents. 
At the trial the first and thud of the documents 
w’cie proved ; the second w’as not produced, nor 
W'as any evidence given of its contents. The 
defendant, by his statement of defence, denied 
that lie had agreed w’lth the plaintiffs as alleged 
by them with leterence to the second document : 
— Held, that the plaintiffs wxue not entitled to 
specific peiformance of the agieement contained 
ni the fiist and thud documents, or to damages 
for the bleach of it. v. 50 L. J., 

Ch. 287 ; 16 Ch. D. 395 ; 43 L. T. 628 ; 29 W. E. 
198. 

Covering Letter to Agent — Condition — ^ 
Waiver.] — T., w'ho w'as desirous of floating a 
gold mining company lu England, sent, through 
his broker F., a letter to 1)., a Dublin stock- 
broker, offeiing him a specified fee in considera- 
tion of the company going to allotment, and D. 
allowing his name to be used as stockbroker* 
D. signetl a letter of acceptance, which had al$o 
been foiw'arded to him by T.. through F., 
sent the acceptance to F. in a covering lettex 
adtlressed to F., in which D. mentioned rhat M 
signed thp acceptance on the diatip^Ot 
standing that Messrs. H. (an English firfii) alio 
joined. The company’s prospectus^ was 
but instead of Messrs. H., another firm of equal 
high standing appeared as the English 
of the company. I)., who was only interelf@4 
not being associated with what are QOia3hoi3.1yf 
knowm as mining brokers, made no objection to 
the substitution, did not withdraw his name, 
and acted as Dublin broker until the company' 
'w^entto allotment. In an action for the fee : — 
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Held, (i.) that the complete contract in T.’s 
letter and D.’s acceptance could not be vaiied 
by the covering letter addicssed to F. as T.’s 
agent ; (ii.) that, as matter of constiuction, the 
(Covering letter was not intended to make the 
contract conditional upon H. being the English 
brokers ; and (iii.) that even if such a condition 
were imported into the contract, it could be 
waived by D., being one for his benefit only. 
Maconcliy v. Troim\ [1894] 2 Ir. B. G63. 

e. Joint or Several Contracts.' 

Bale of Equity.] — Theie is no settled rule of 
equity that a contract which is in terms joint, 
and would be so construed at law, is to be 
treated in equity as joint and several. Kendall 
V. Hawilton, 48 L. J., C. P. 705 ; 4 App. Cas. 
S04 ; 41 L. T. 418 ; 28 W. B. 07. 

Every joint loan, whether contracted in 
relation^to mercantile tiansactions or not, is in 
equity to be deemed joint and several ; there- 
fore, where four persons had opened a joint 
.account with certain bankers who had advanced 
to them money on such joint account : — Held, 
that upon the decease of one of the joint con- 
tractors, the bankers had a right in equity to 
immediate relief out of his assets without claim- 
ing any relief against the surviving joint con- 
tractor, or showing that the latter were unable 
to pay by reason of their insolvency. Tkorjfe v. 
Jachson, 2 Y. (fe C. 533. 

Intention.] — Where it appears upon an instru- 
ment that a promise by two contiactois is 
intended to be joint, it may be treated as such 
salthough the promise is in terms several only. 
Lee V. JVixon, 3 Ff. k: M. 441 : 1 A, & E. 2Ul ; 3 
L. X, K. B. 160. 

Names — Prima facie Evidence.]— The name 
in which a contract is made is prima facie evi- 
dence of the party for whom the contract was 
made, but it is not conclusive ; therefore, where 
two persons sue on a contract between them and 
their bankers, and it appears at the trial that 
the bank account was opened in the name of 
I* one only, it is competent for the two to prove 
I that the account was opened on behalf of them 
* both j and it is sufficient to maintain the action 
if it is proved that the one w ho actually opened 
the account at the time, intended it to be the 
account of the two, without shewing that the 
bankers had, before the action, any notice that 
be had so intended. Cooke v. Seeley, 2 Ex. 7 46 : 
17 L. J., Ex. 286. 

AH Parties to Consideration should Sue.] — 
Oenerally, m an action of simple contract all 
the parties to the consideration should jointly 
sue. JoTias v. Itohhmn^ 1 Ex. 4.34 ; 17 L. J., 
Ex. 36 ; 11 Jur. 933. 

By an agreement between the plaintiff and A., 
B. and 0., and the defendant, reciting that the 
plaintiff had obtained a patent for an improve- 
ment in furnaces, and was solely interested in 
another patent invention ; that the plaintiff and 
A. had obtained a patent for another invention, 

• the plaintiff and B. for another, and the plaintiff 
And G. for another ; it was agreed between the 
parties, that it should be lawful for the defen- 
dant exclusively to use, manufacture, and sell 
any or all of the patent inventions within Certain 
limits, during the continuance of the Several 
patents, on certain terms : viz. that an offioe 
and wareliouse should be prepared for thil ^ 


articles connected with the inventions, and that 
books of account of sale of the inventions should 
be kept there by the defendant, and be open at 
all times to the inspection of the parties, and the 
ilefendant should pay to the plaintiff 400L a 
year, as a consideration for the licence for the 
sale of the patents, and that such sum should be 
charged as a payment by the defendant in his 
books of account ; that he should pay a rat- 
able sum on all machines used on his patent 
principle; that he should also pay the plaintiff 
a moiety of the net piofits to arise from all the 
inventions (except those in which B. and C. were 
inteiested) ; to the plaintiff and B., two-thirds 
of the net piofits to aiiso tioin them ; and either 
of the parties might determine the agr eement at 
the end of five, seven, or ten years. In an 
actron on this agreement, by the plaintiff alone, 
to recover a half-yearly payment : — PI eld, that 
the declaration was bad on the ground of vari- 
ance, inasmuch as it stated the agreement to be 
made between the plaintiff and tlie defendant ; 
wheieas there were other paities to it besides 
the plaintiff, from whom the consideration tor 
the defendant’s promise moved as well as fiom 
the plaintiff. Chanter v. Leese^ 5 M. & W, 698 ; 

9 L. J., Ex. 327— Ex. Oh. 

A Spanish firm, 0. & Co., authorised the plain- 
tiff, a London merchant, by letter of attorney, to 
sign in the name of the firm a contract for the 
sale of their mines in Spam. The plaintiff was 
to be remunerated by part of the purchase- 
money. Two documents were then made be- 
tween the plaintiff, ‘’acting for himself, and, 
under the letter of attorney, for and on behalf of 
C. Co„ co-piopiietors with him of the mines, 
of the one part,” and the defendants of the 
other part, whereby the plaintiff, “acting for 
himself and his co-partneib, called the vendors,” 
agreed to sell the mines belonging to the vendois 
to the defendants, and thej^ agreed to buy them. 
One pait was scaled with the defendants’ seal ; 
the other signed by the plaintiff “ for self and 
partners”: — Held, that G. k: Go. were parties, 
and ought to be joined as plaintiffs m an action 
on this contract. Jiing v. Khoejfhate of Lime 
Co., 37 L. J., G. P. 73‘; L. B. 3 C. P. i39 ; 17 
L. T. 541 ; 16 W. B. 309. 

At a vestry meeting the accounts of the defen- 
dant K., a surveyor of highwa} s, were opposed 
and rejected, on the ground that he had incurred 
costs in defending appeals without due authoi ity, 
but in consideration of Ins offering to pay 50/. 
towards the bill of the attorneys for defending 
the appeals, a majority in the vestry agreed by a 
resolution not to oppose the accounts when pre- 
sented to the magistiates for their approval. 
The sum of 50Z. was to be paid by K. to his suc- 
cessor in office. I’he plaintiff, who was a mem- 
ber of the vestry, and who had signed the reso- 
lution, together with the > other vestrymen, was 
appointed successor to K., as surveyor of the 
highways. The accounts having passed before 
the magistrates, and K. having refused to pay the 
50/., the plaintiff sued for that sum : — Held, that 
the other vestrymen should have joined as 
plaintiffs. Kilham v. Collier, 21 L. J., Q. B. 66 : 
15 Jur. 1175. 

Semble, that the contract with the vestry was 
illegal as contrary to public policy. J5. 

Action for Work— Two Persons on Duty when 
Order given.] — A. herald and a pursuiyant at- 
iWW »y maintain a joint action for work in 
onip a pedigree, bot^i having benn on afiitj ^ 
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when the order was sjiven, alt lion only one of 
them was applied to by the defendant. Townsend 
V. yeale, 2 Camp. It>0. 

Offer of Beward — Communication afterwards 
made to another Person.]— A hand-bill lelating 
to a stolen parcel offered a reward of 100/. to 
“ whoever should e?ive such information as should 
lead to the early apprehension of the guilty par- 
; — Held, that where theeonnnumcatiou was 
lirst made by the plaintiff to C. in conversation, 
but the information wasafterwaidsconnnunicated 
to a constable jointly by the plaintiff and C,,they 
ought both to have joined in the action. LocMarf 
V. Bernard^ 11 M. & W. (>71 ; 15 L. J., Ex. 1 ; 9 
Jur. 921). 

Acting on behalf of Others — Member of Or- 
chestra.] — The plaintiff, acting on behalf of the 
membeis of an orclnstra to whi{‘h h(‘ himself 
belongctl, signed a {U’oposal ‘‘on lielialf of the 
members of the orchestra” to (‘ontinue their ser- 
vices, provideil the diffendaiit \\oultl guarantee a 
certain salary then due ttt them. I’he defendant 
accepted this pr<jpo^ition, but failed to pay the 
salary due. The | daint iff alone hr< aight an action 
for tire whole money due to himself and the ust, 
and stated the contrael to be with himself and 
the rest. The jury found that he had acted on 
behalf of himself as well as the rest : — Held, 
that the contract was joint, and that he alone 
could not recover. Lueas v. BeaU ^ 20 L. J., 
C. P. 131 ; 10 C. B. 739. 

- — - Member of Firm.] — Although in an action 
on a 'written agieement inatle In or with one or 
more members of a tirm un behalf t.>f the rest, all 
the members nia}' be joined, it is otherwise when 
the agreement is inter partes, and there is no 
partnership between the person wdio is party to 
it on the one faidc or the other, and the thud 
person wdiom it sought to join, liohuibon v. 
Budkins, 20 L. J., Ex. 50). 

A., being in want of money, applied to D. A; S., 
who were in partnership, for un advance. They 
sent him an acceptance by J), alone; ami A. 
agreed that, if he iliscuunted that acceptance, 
he would give to D. k. S. his owui acceptance. 
He discounted D.’s aetH*ptan(‘e, but faded to 
give his cross acceptance. 1). was afterwards 
sued on his acceptance by the hohler of it, and 
paid it out of the money of D. is: S. 1). sued A. 
for money paid : — Held, that the action could be 
maintained by U. alone, upon an implied contract 
to indemnify him, which arose wdien he paul the 
acceptance, upon whicli he alone was liable to be 
sued. Beiver v. Burton, 17 Q. B. 989 ; 21 L. J., 
Q. B. 157 ; 16 Jur. 373. 

Members of Company.]— Two members 

of a company, but -which was not completely 
registered in their owni names, entered into a 
contract, by their agent, but wiiitdi was in fact 
for the benefit of the <‘ompany : — Held, that they 
might sue and be sued upon the contract. Clay 
V. Soutlmi, 7 Ex. 717; 21 B. J., Ex. 202 : 16 
Jur. 1074. 


G-uarantee.] — Where A., as farmer and renter 
of tolls, and B. as his surety, severally promise, 
undertake, and agree to and with the lessors, that 
4k. sh^ pay a yearly rent ; A. and B. cannot be 
sued jointly upon default by A. to pay the rent. 
Bmr- SH. & M. 441 ; 1 A. & E. 201. 


By Two Parsons.}— by a plwntiffi 


against the defendants jointly upon the following 
guarantee : “ In consideration that you will sell 
to Mr. F. the distillery situate at, &c., and will 
take Mr. F.’s acceptance, to be dated 29th of 
September, 1849, for 400Z. (the amount of the- 
purchase-money), and interest, payable at six 
months after date, we undertake and guarantee 
that the 400/. and inteiest shall bo duly paid to 
you when the acceptance arrives at maturity in 
the proportion of 200/. each” —Held, that the 
defendants were severally liable to the plaintiff 
to the extent of 2U0Z. each. Fell v. 9osUn, 7 lx. 

185 ; 21 L. J., Ex, 145. 

Effect of Death on Joint Contract.] — A., B., 0.^ 

D. and E. (jbtained a concession from, and*W- 
tered into a contiact with, the Egyptian govern- 
ment for the construction of certain works. 
Before the wmrks had been actually begun, A. 
died. Doubts existing as to the rights of AJs* 
trustees and executors (who by his will had the 
fullest power of management given them, and of 
completing any existing contracts), and the 
other contractors inter se, a contract was, after 
cunshlerable negotiations, drawn up between B.,. 

0., D. and E. and “ executors and trustees of 
the will of” A., and signed by B., G., D. and E. 
before the "will of A. had been proved. The 
agreement was that the work should be completed 
in the joint interests of the survivors and the es- 
I tate of A. Subsequently one of the executors, 
and trustees renounced and disclaimed, and the- 
others signed the agreement. B., 0., D. and B. 
filed a bill to set aside the agi’eeinent for a de- 
claration that the partnership was dissolved by 
A.‘s death, and for winding-up Held, first, that 
the agreement -was binding on all parties. 
M^Clcun V. Kennard, 43 L. J., Ch. 323 : L. E. G 
Ch. 336 ; 30 L. T. 186 ; 22 W. E. 382. 

Held, secondly, that independently of the 
agreement, the right of A.’s representatives was. 
to have the contract completed, the estate being 
liable to contribute towards the required capital^ 
and liable for any losses. J5. 

Eight of Joint Contractors to sue for what one> 
of them has Sanctioned. ]— Action by A. and two 
others on a contract, on the deposit of goods by 
the three with the defendant, not to give them 
up without the joint order of the three. Breach^ 
that they were given up without such joint order. 

Plea, that they were given up to A. at his re- 
quest, is a good plea ; for A. being disabled from 
suing for what he liimseff procured to be done, 
could not sue, though joining the others with 
him. Brandon v. Soott, 7 EL & BL 334 ; 26 L. 

J., Q. B. 163 ; 3 Jur. (n.s.) 362 ; 5 W. E. 235. 

f. Alternative. 

Alternative or Absolute.]— A declarationr 
alleged that the defendant received certain bills 
of lading and drafts on the terms that on the 
acceptance of the latter by the former shoxdd 
be delivered to him, that he should present such 
accepted drafts to B. for payment, and remit to* 
the plaintiff the proceeds if the same should be ^ 
paid, and if the drafts should not be paid, ei'feher 
return them to the plaintiff, or pay hi m 
amount, for reward to the defendant j that every- 
thing happened to entitle the plaintiff to have- 
the drafts returned or the amount paid by the- 
defendant, yet he did not return the drafts, nor 
did he pay the plaintiff their amount. Judg- 
ment went by defa|d% and it appeared that the 
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drafts were of no Vcalue : — Held, by Keating, J., 
Brett, J., and Giove, J., that, the true construc- 
tion of the declaration was that the defendant 
promised if he did not return the drafts to pay 
their amount, winch was, therefore, recoverable ; 
but per Bovill, O.J., the contract alleged was 
only alternative to return the drafts or pay their 
amount, and that only the nominal damages 
arising from the least burdensome alternative 
were recoverable. Bevenll v. 42 L. J., 

O. P. 214 ; L. 1^. 8 0. F. 475 ; 28 L. T. 874. 

Alternative or Optional.] — ^In general, where 
the contract is in the alternative, the election is 
in the party who is to do the first act. Cli ij);p67i- 
dale V. TJmy^ston^ 4 Car. & P. 98. 

Option with whom — Penalty.] — Under an 
agreement to peifoim one of two things, the 
option is in the person who is to perform ; and 
if one of the two things is prohibited under a 
penalty, no action will lie for the penalty until 
the party makes his election by performing the 
prohibited part of the contract. Layton v. 
Fearoe^ 1 Uougl. 15. 

Eight to exercise Option, whether Determined 
^Payment by Cheque.] — On 15th June, 1864, 
plaintiff advanced 500L on loan to defendants, 
on terms of an agreement between them of that 
date, whereby it was agreed that “ in considera- 
tion of F.’s making an advance for a period of two 
months, such advance shall be repaid at any 
time after the expiration of two months from the 
date hereof on the application of the said P., 
and further that the said shall have the option 
while the amount remains unpaid of accepting 
paid-up shares in the company, or partly paid- 
up shares to the amount, or for such amount 
thereof as the said F. may desire, or of accepting 
a deposit receipt of U. per share on 500 shares, 
or any proportion thereof at his the said B'.’s 
discretion.” On 17th November in the same 
year, in pursuance of a resolution of the company 
that such advance should be repaid, the secretary 
of the company sent to plaintiff a cheque on the 
k company’s bankers for the amount of the said 
■ loan, which cheque the plaintiff immediately re- 
R turned to the defendants, with a letter dated 1 7th 
^ Kovember, in which he declined to receive the 

r cheque, and applied to have 500 shares in the 

company allotted to him and a deposit receipt of 
Xh per share on the same forwarded to him in 
accordance with the terms of the agreement of 
15th Juae. The defendants refusing to comply 
with his demand, plaintiff brought an action for 
damages for breach of contract to allot shares 
and for money lent, to which defendants, amongst | 
other things, pleaded payment within the mean- 
, ing of the agreement before plaintiff exercised 
his option : — Held, that the money advanced by 
plaintiff remained unpaid on 17th November, 

1 ' the date of his demand for an allotment of shares, 

? “ ‘inasmuch as the sending of the cheque, which 
. ' was forthwith returned to plaintiff, did not 

i r*^smount to payment, and therefore plaintiff had 
,,, B right to exercise an option, and to elect to be 
■' repaid by an allotment of shares, which applica- 
tion on his part not having been complied with 
by defendants, the present action was main- 
tainable, the plea of payment not having been 
proved. Mrg%son v. Washoe Mining 17 L. 
TO. 409* .* 

Per BramwelLand Channell, BB. The ptaif- 
tiff might have exercised his ri^t of optl^ 
within the two months from the date of tae 


.1 'i'' 


I loan, although it could not have been enforced 
I until after the expiration of that time. 

Per Bramwell, B., under the terms of the con- 
tract there was no power or right in defendants 
to repay the money until after an application 
first made by plaintiff for its repayment. 

One Alternative Impossible ] — If an agree- 
ment is m the alternative, and one branch of the 
alternative cannot by law be performed, the 
party is bound by law to perform the other. 
Stevens v. Wehb, 7 Car, & P. 60. 

A. was in custody on a ca. sa., and, in con- 
sideration of the plaintiff consenting to his dis- 
charge, B. agreed to pay 354 or to sui render A. 
to the sheriff ; A. on a subsequent day offered to 
surrender himself to the sheriff, who would not 
retake him, as the plaintiff had consented to his 
discharge : — Held, that the agreement was abso- 
lute for the payment of the 354, and that the 
other alternative was not satisfied by the offer of 
the surrender. Ib. 

An agreement to do cither of two things is not 
dischaiged when one of the two things becomes 
impossible by the act of God. Barhoorth v. 
Young., 4 Drew. 1 ; 26 L. J., Ch. 153 : 3 Jur. (k.s.) 
34 ; 5 W. R. 156. 

In the case of an ortlinary memorandum of 
association, accoidmg to which the capital is 
divided into shares of equal amount, the interests 
of the shaieholdeis are equal in all respects. 
Where, therefore, in consideration of the assign- 
ment of a lease, A. agreed to pay B. 1,0004 with- 
in twelve months, or otherwise transfer to B, 
the like amount in fully paid-up shares in a com- 
pany to be formed by A., and the company was 
formed by A , with preferred and deferred shares • 
— Held, that B. was entitled to leceive shaies, 
the interest in which was equal in all respects to 
those held by other shareholders ; that A. by 
forming the company with two unequal classes 
of shaies, had put it out of his power to comply 
with the one alternative of the conlract, and 
that, therefore, he was bound to peiform the 
other alternative, viz. to pay 1 ,0004 Studli ohne v. 
Mandell(lhtX. Raym. 279) followed. Me 11 gab am 
V. Tatflo7% 63 L. J., Ch. 758 ; [1895] 1 Ch. 53 : 
8 R. 740 ; 71 L. T. 484 ; 43 W. R. 297. Affirmed 
in C. A., 64 L. J., Ch. 296 ; 8 R. 750, n. : 71 L. 
T. 679. 

Or Illegal.] — If one of the parties to a 

contract stipulates for the option of performing 
his part in one of two lawful ways, he is, after 
having once made his election, bound by such 
election ; and if the performance is impossible, 
and not illegal, he is liable to damages for not 
being able to perform it. Brown v.' Bo gal In- 
su/mwe Society, 1 EL & El. 853 ; 28 L. J., Q. B 
275 ; 5 Jur. (KS.) 1256 ; 7 W. R. 479. 

In an action on a policy of insurance against 
fire, which contained a condition by which the 
society reserved to itself the right of reinstate- 
ment in preference to the payment of claims, a 
plea by the company that, having elected to re- 
instate the insured premises, they were proceed- 
ing with the reinstatement, when, by order of 
, the Commissioners of Sewers, lawfully acting in 

■ that behalf, the premises were taken down, being 
. in a dangerous condition, such condition not 
. being caused by the fire, and that if the premises 

had not been so taken down, they would have 

■ proceeded with the reinstatement, and would 
L have restored them to the condition they were 
i ' in before the fire, is a bad plea. Ib, 
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Where an 'agreement is entered into between 
two parties, whex^eby one of them covenants to 
do one of two specified things, if either of the 
alternatives is to do an illegal act, the whole 
agreement is void ; but if the condition is to do 
an act which may be effected either by lawful 
or unlawful means, the law will presume in 
favour of the contract that the contracting 
parties contemplated the foimer. Zeioh v. 
Zamhon, 4 M. & W. 054 ; 1 H. & H. 425 ; 8 
L. J., Ex. 78 ; 3 Jur. 387. 

g*. Entire or Divisible. 

To Let Milking of Cows.] — A contract by A. to 
let, and by B. to take, the milking of thirty cows, at 
71. 10.9. per cow per annum, fiom 14th F’ebruary, 
the rent to be paid quarteily in advance, and by 
C. to pay the rent, is an entire and not divisible 
contract. v. Hall, 8 D. & E. 22 ; 5 

B. & 0. 269 ; 4 L. J. (O.s.) K. B. 167 ; 20 E. E. 
244. 

To Cure Sheep.] — Where in an action of assump- 
sit for curing 407 sheep of the scab, it appeared 
that the plaintiff' agreed he should nut be paid 
anything unless he cured all : — Held, that he 
could not recover, because 4U of the flock were 
not cured. Bates v. Hudson, 6 D. & E. 3. 

Salary — Abandoning Contract.] — The defen- 
dant having contracted with the Lords of the 
Admiralty to provide a steam-vessel for exploring 
the river Niger, wiote to the plaintiff as follows : 

I am willing to give you the command of the 
steamer destined for an exploiing and a trading 
voyage up the river Niger and its tributaries, 
your pay to bo at the rate of 50^. per month, 
commencing from the 1st of December, 1853, and 
a commission of twenty per cent, on the net pro- 
ceeds of the produce you may bring down.” In 
reply, the plaintiff wiote to the defendant as 
follows ; ‘‘ In answer to your letter of yesterday, 
offering me the command of the vessel to go out 
in a trading and an exploi mg voyage to the river 
Niger and its tributaries, at a fixed pay of 50Z. 
per month, and twenty ]jer cent, on the net pro- 
ceeds of the goods obtained, I beg leave to say, 
that I accept the service, and the terms you 
mention.” The vessel piocceded up the Niger, 
under the command of the plaintiff, as far as 
Dagbo, when the plaintiff' refused to proceed 
further, and abandoned the command : — Held, 
that this was not an entire contract for the 
whole voyage, but a contract which gave a cause 
of action' for the salary as each month arose, and 
which, when once vested, was not subject to be 
lost or divested by the plaintiff’s desertion or 
abandonment of the contiact. Taylor v. Laird. 
1 H. & N. 266 ; 25 L. J., Ex. 329. See Cutter v. 
Powell, 6 Term Eep. 320 ; 3 E. E. 185. 

Action by Administrator-— Completion of Con- 
tract.] — A. declared as administrator of B., 
‘ -stating that the defendant in B.’s lifetime was 
indebted to B. in money to be paid by the 
■defendant to B. on request. It was pioved that 
B., had contracted with the defendant in writing 
to do certain works for him for 400Z., to be paid 
upon completion of the works. B. died before 
their completion, and A., before he had taken 
out letters of administration, agreed with the 
defendant to complete, and did complete, the 
Works : — Held, that these facts did not support 
the declaration, inasmuch, as the contract being 
entire, and the works unfinished at B.’s death, 


no debt accrued from the defendant to B. in B.’s 
lifetime, although the new agreement with A. 
amounted as between him and the defendant to 
a rescission of the original contract, which would 
entitle A. as administrator,^ to sue on a quantum 
meruit in respect of the work done by B. Cros- 
thwalte V. Gardner, 18 Q. B. 640 ; 21 L. J., Q. B. 

356 ; 17 Jur. 377. See further, Sale of G-oods. 

Printing— Damage by Eire.]— Where a pi inter 
has been employed to print a work, of which the 
impression is to be a certain number of copies, if 
a fire breaks out and consumes the premises 
before the w hole number has been woiked off, 
the printer cannot recover anything, although a 
part has actually been delivered. Adlarcl v. 
Booth, 7 Car. & *P. 108. S. P., GiUctt v. Maw^ 
man, 1 Taunt. 137. 

^ Part Performance with Assent of Both Par- 
ties.] — Although an entire contract is not 
divisible, and a part-peiformance cannot there- 
I fore be the subject of an action on the contract 
itself ; yet if thcie be part-performance, with the 
assent of both parties, an action may bo main- 
tained to recover a fail value or rewaid in 
respect of that part-performance. SJupton v. 
Casson, 5 B. &: C. 378 ; 8 D. & E. 130 : 4 L. J. 

(o.s.) K. B. 199. 

Within Statute of Brands. ]—B. agreed by 
parol to procure for C., as purchiser, the estate 
of E., in consideration of O.’s making to S. a 
lease of a qnaiiy, and of paying to S. the sum, if 
any, by wdiich the purchase-money of the estate 
should fall short of a maximum price fixed on : — 
Held, that the contract was indivisible, and 
being within s. 4 of the Statute of Frauds, no 
action could be brought by S. upon it to recover 
the diffeicnce hetumen the pui chase money and 
the maximum price. Si rage v. Canning, Ir. E., 

1 0. L. 434 ; 16 W. E. 133. 

<‘If Remainder are as good as Sample you 
may send me 30 more” — Less than 30 sent.] — 

See Symes v. Hutley, ante, col. 236. 

* h. TJneertain. 

’V’alidity.] — ^Where parties have expressed the 
matter of their agreement in such uncertain or 
imperfect terms that it is impossible to ascertain 
any definite meaning, such agreement is neces- 
sarily void. Baxter, Bx ])arte, Vhiee, In re, 61 
L. J., Q. B. 836 ; [1892] 2 Q. B. 478 ; 67 L. T. 

70 ; 41 W. E. 138 ; 9 Morrell, 222— C. A. 

In Part.] — ^An agreement to take a lease of 
a house if put into thorough repair, and the 
diawing-i corns “ handsomely decorated according 
to the present style,” is too uncertain for a court 
of equity to enforce. Taylor v. Porting ton, 7 Be 
G. M. ic G. 328 ; 1 Jur. (H.S.) 1057 ; 3 Eq. E 
781. 

^‘Et caetera” — ^Effect of.] — ^Where terms for 
letting farms provided that all materials re- 
quired for building proposed to be built, or that 
might thereafter be built, should be lea at the 
expense of the tenant ; that the landlord Should 
dram, the tenant leading tiles j tha^ ^ 

buildings, “&c.,” should be left in repwt by me ^ 
tenant, the landlord finding new gates Wbetftste- / 
quired ; that the landlord reseiwed to i | 

customary rights and reservations, Such as lihcr^ 

I to cut and plant timber, search for and work 
1 mines or minerals, “ &c.,” aEowing the tenant 
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for any reasonable damages : — Held, that these 
stipulations did not render the agreement un- 
certain, so as to be incapable of being enforced 
specifically. Parher v. Tasicell., 2 He G-. & J. 
559 ; 27 L, J., Ch. 812 ; 6 W. R. 608. 

The terms “ goodwill, &:c.,” in a contract for 
the sale of a foundry, are not so nneertain as 
alone to prevent a decree for specific performance 
of it, for the words “et csetera” point to things 
necessarily connected with, and belonging to, the 
good-will, and to be defined in the conveyance. 
Coojier V. JBCood, 26 Beav. 293 ; 28 L. J., Ch. 212 ; 
4 Jur. (K.S.) 1266 ; 7 W. E. 81. 

Specific performance of an agreement to pur- 
chase one-third of a foundry refused, on the 
ground of uncertainty, the contract not specifying 
what portion of the purchase-money was to be 
left in the business, but only a large portion, and 
not stating when it was to be paid, or how to be 
secured, and what interest was to be allowed in 
the meanwhile. Ib, 

Promise to do Act— If Horse lucky.] — A. 

bought a hoise from B., and promised that “ if 
the hoise was lucky to him he would give ol. 
more, or the buying of another hoise.” It was 
held that such a promise was too vague to be 
considered in a court of law. See Guthuig v. 
Lym, 2 B. & Ad. 232, 

*‘Por such Eemuueratiou as should be 
Deemed Right.”] — A. agreed with B. to do certain 
services for such remuneration as should be 
deemed right :--Held, that there was no promise 
that A. should receive anything, nor any engage- 
ment capable of enforcement. See Taijloi* v. 
Brewer^ 1 M. & S. 290. 

“ So far as the Law' Allows.”] — A. covenanted 
with B. to retire from a trade ‘‘ so far as the law 
allows.” It was held that the parties must fix 
the limit of their covenant and not leave the 
court to do so. Baines v. Bavies^ 36 Ch. D. 
859. 

2. Parol Evidence. 

To establish Collateral Parol Contract.] — A 

tenant entered on lands on the understanding 
that a lease should be signed at a future time. 
When the lease was presented to him for signa- 
ture he refused to sign unless the landlord would 
undertake to destroy the rabbits. This the land- 
lord by word of mouth promised to do, and the 
tenant thereupon signed. The lease contained a 
clause by which the tenant agreed not to shoot, 
hunt, or sport on the land, or destroy any game, 
but to use his best endeavours for the preserva- 
tion of the same, and to allow his landlord or 
friends at any time to hunt, shoot, and sport on 
the land. In an action by the tenant against 
the landlord, for breach of agreement in not 
destroying the rabbits : — Held, that this agree- 
ment was collateral to, and did not alter or vary 
the written contract, and that therefore evidence 
of such agreement was admissible. Morgan v. 
GriMtli. 40 L. J., Ex. 46 ; L. R. G Ex. 70 ; 23 L. 
T. 783 ; 19 W. R. 957. 

On the sale by auction of a lease, containing a 
covenant against alienation without the consent 
of the lessor, the auctioneer announced that the 
landlord would give his consent for a certain 
‘ sum, then mentioned, which the vendor verbally 
* agreed to pay ; and the auctioneer, on the day of 
the sale, signed and delivered to the purchaser 
a memorandum of the names of the vendor ^nd 
the price and the amount to be pa^id 




for the landlord’s consent, containing a stipula- 
tion that the latter sum should not bo charged to 
the purchaser. A deed of assignment, not speci- 
fying by whom the sum requisite to obtain the 
landlord’s consent should be borne, having been 
executed, the purchaser was compelled, by the 
default of the vendor, to pay it, in order to ren- 
der his title valid : — Held, that the memorandum 
was a sufficient note of an agreement by the 
vendor, coUateial with the deed of assignment^ 
and not merged thciein, to jiay the sum neces- 
sary to obtain the landloid’s consent to the 
assignment, and that the plaintiff was entitled 
to recover the amount which he had paid for 
that purpose from the defendant. Car rig u v* 
Broeli^ Ir. R. 5 C. L. 501. 

To establish Trust — On Conveyance of Realty.} 

— L. agiecd by parol with W. for a conveyance 
of a hte nitorost in real estate, part of which, a 
cottage, was in his own occupation. The terms 
were, that W. should be repaid the purchase 
money and interests out of the rent, and should 
allow L. to continue to occupy the cottage. G-. 
swore that this was the effect of the parol arrange- 
ment, but two other witnesses swore that they 
had heard W. deny it. A short time after this 
agreement, "W. asked L. to execute an absolute 
conveyance of the same life interest to W.’s 
daughter, an infant, which L. accordingly did,, 
and W. entered into possession of the property,. 

I leaving the cottage in L.’s possession, rent free. 
W. wiote letters afterwards to Gf. and to J., 

I saying that ho had bought the property out and 
out, and offered L. an annuity for life if he would 
give up possession of the cottage. W., by will, 
devised his real estate to his daughter, and ap- 
I pointed B. his executor, and her guardian. B. 
made L. an offer of the annuity on the same 
terms as W. had done, but the offer was refused. 
Theieupon B., as the next friend of W.’s daughter, 
brought ejectment against L., who filed a bill to* 
restrain it, alleging the parol agreement, and 
praying an injunction to stay the action, and a 
re-convcyance of the property on payment of 
what was due : — Held, that evidence of the parol 
agreement was admissible notwithstanding the 
Statute of Frauds (29 Car. 2, c. 3), and a decree 
made declaiing the daughter of W. to be a 
trustee for L., who was entitled to redeem on 
payment of what was due. Lhieoln v. Wright, 
21 L. J., Ch. 705. S. P., Malgh v. Kaye, 41 L. J., 
Ch. 567 ; L. R. 7 Ch. 4G9 ; 26 L. T. 675 ; 20 W. 
R. 597. 

On Assignment of Leaseholds.] — Marl- 

borough (^Bahe), In re, Bavls v. Whitehead, 
63 L. J., Ch. 471 ; [1894] 2 Ch. 133 : 70 L. T. 
314 ; 42 W. R. 456. 

Part Written, part Oral.]— A., having entered 
into a contract for supply of iron rails for Vera 
Cruz, applied to B. & Co., shipowners and brokers, 
to procure vessels to carry it thither ; whereupon 
B. & Co. on the 19th of November wrote to A. t 
“We engage to find tonnage for about 6,000 tons 
of rails to load at M. for Vera Cruz, subject to 
the following conditions, viz. 1,000 tons to be 
delivered at Vera Cruz in three months from 
this time, and 1,000 tons per month afterwards.”" 
After a long correspondence and several inter- 
views as to the class of vessels to be chartered,, 
and the flag, B. & Co. on the 11th of December, 
wrote to A. as follows : “ Our engagement to 
procure tonnage for Vera Cruz, in the letter 
aiddressed to your Mr. B. on the 19th November ; 
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and, in accordance therewith, we are arranging you the business . . . are as follows : . . 
to take up vessels for the fir»t shipment of 1,000 addressed to the plaintiff, signed by the defen- 
tons. We cannot lestrict ourselves to vessels of dant. The plaintiff afterwards wrote below, “ I 
any particular flag or class, but will of couise agree to the above terms, and accept the same,” 
give a prefeiencc to neutral ships of high class.” and signed. In an action for not selling, the 
On the 15th of December B. & Co. wrote to A. defence was that the paper was not meant to be 
paying, “ that they would prefer abandoning the a conti*act of sale. The judge left it to the jury 
contract altogether.” And afterwards on the whether the defendant signed the paper as an 
same day A. wiote, “We accept your offer of agreement or an offer to the plaintiff, or as a 
the _ 19th of November last, coupled with the memorandum of terms on which the plaintiff 
initialled offer of the 18th. Messrs E. hold us might offer the business for sale to a purchaser : 
to our contract, and therefore we must hold you —Held, a proper direction. Ih, 
to yours, and cannot consent to your abandon- Evidence is admissible to show that a docu- 
ing it as intimated ” -Held, that these letters ment, apparently an agreement, was signed 
did not cmstitute a complete contract, but that without any intention of making a present con- 


recourse must be had to parol evidence ; and, 
consequently, that it was properly left to tlie 


tiact, but that it was to be conditional only upon 
the happening of an event which has not occurred. 


jury to say whether or not a binding contract Pym v. Campbdl, G El. 6c Bl. 370 ; 25 L. J., 
as alleged in the declaration was to be inferred Q. B. 277: 2 Jur. (n.s.) Oil; I W, E. 528. 
from the whole. Boirhnv v. Seymour, 17 C. B. H. P., Daoies^\ Jone,% 17 0. B. 025 ; 25 L. J., 0. 1'*. 


107. i 21 ; 4 W. E. 248 ; Furness v. Meeli, 27 L. J., 

Where a contract is to be made out paitly by Ex. 34-. 
written documents and partly by parol evidence, 

the whole becomes a question for the jury. Ih. Different Contract.]— -When letters contain 

certain terms which may form the basis of a 
Incomplete Written Agreement ] — Wheretheie i contract, it is necessary to ascertain from the 
is a parol agreement between two persons, and a ' letter whether the terms are finally arrived at, 
subsequent written agreement which docs not and if they are not, verbal evidence is admis- 
embracc all the terms of the parol agreement, it sible to shew that a different contract has been 
is a question of fact for the jury whether it was entered into. Jolumm v. Applehy, 43 L. J., C. P. 
the intention of the nartie^ that, thpm shonlrl Ka 145 ! Ti. f! P • an T, T 9Ui • 9 o w p 


the intention of the parties that there should be 
a distinct parol agreement colhteral to the writ- 
ten agreement, and evidence of the terms of the 


145 : L. E. 9 C. P. 158 ; 30 L. T. 261 : 22 W. R. 
515. 

A document purporting to be a contract, signed 


parol agreement IS admissible Lindlo/v Lu*ey, by the parties, is not necessarily so; and it is 
17 0. B. (x.S.) 578 ; 34 L. J.. C. P. 7 : 10 Jui. competent for either of the parties to show by 
(N.s.) 1103 ; 11 L. T. 273 ; 13 W. R. 80. parol evidence that it was not their intention, m 

A. verbally agreed with B. to sell him certain signing, that it should operate as a contract, 
goods, B. having induced A. so to do on his under- and that the ^eal contract between them was not 
taking to settle an action about to be commenced, in writing. Rogers v. Hadley ,2 H. & 0. 227 ; 
against A. The agreement as to the sale was put 32 L. J., Ex. 241 ; 9 Jur. (N.s.) 898 ; 9 L. T. 292 ; 
into writing, and in the agreement authority was 11 W^. R. 1074. 
given to B. to settle the action, but his obliga- 
tion to do so was not stated. The action was not Of what Matters.] — In ambiguous contracts, 
stayed, and execution issued. In an action on the domicile of the parties, the place of execution, 
the agreement^ for the price of the goods and the purpose, and the various provisions and ex- 
damages sustained, by the action having been piession of the instrument are material to be 
allowed to proceed, it was objected that evidence considered in the construction. Lamdovoyie v. 
of the verbal agreement was not admissible, as Leensdoume, 2 Bligh, C6 ; 21 R. R. 43. 
being part of one ontiie contract which had been 

reduced into writing Held, that the evidence Surrounding Circumstances.]— Extrinsic cir- 
was admissible. 1 h. cumstances not only may but must always be 

looked at, because an agreement can never be 
State of Document when Signed.] — A. signed made intelligible unless the persons and subject- 
ta proposal for a contract in a certain form. B. matter with which the parties are dealing can 
then altered it and signed it in the altered form be identified. Brown v. Fletcher, 35 L, T. 165. 
and brought it to A. Parol evidence havins: been 

given in an action against A. that he verbally Dnilateral Contract.] — ^Where a docu- 

agreed that the altered document should be the ment purports to be a unilateral contract, binding 
<'ontract : — Held, that such evidence was rightly the signatories for an indefinite time to sell certain 
admitted, as showing what was the state of the speci&d debentures of a company to one of its 
document when it became an agreement, officers at a specified price ; but the circum- 
Hudson V. Stuart, 43 L. J.. 0. P. 204 ; stances under which it was executed shewed 
L. R. 9 0. P. 311 ; 30 L. T. 333; 22 W. E. that the real intention of the signatories was to 

limit for their common benefit their claims 
against the company, in order to facilitate some 
No Contract.] — ^\Vhen a document appears on financial operation then contemplated : — Held, 
the face of it to contain the terms of a written that such intention controlled its effect, and 
agreement, parol evidence is admissible to show that it could not be treated as an agreement for 
that it was not intended to be an agreement, sale, for the benefit of such purchaser. Seuigal 
but was written for some other purpose, and v. Pauze, 14 App. Gas. 637 — P. 0. 

Jhe question whether this is so or not is for the 

\ Cl&cer y, KirhmaTi, 33 L. J*. 672 ; 24 W. Subsequent Acts.] — ^Acts or communicatiofn# 

t of the parties, after an agreement, may be 

f!*" defendant gave the plaintiff a pajier evidence of facts existing at the time of the 

j It jThe terms upon which I agree to s^l agreement material to its Oonstruction, but not 
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to determine its meaning. Monro v- ^^y- 
lo 7 % 8 Hare, 56 ; 3 Mac. 6i Gr. 713 ; 21 L. J , Ch 
525. 

To Vary.]— Neither a plaintiff nor a defendant 
can at law avail himself of a paiol agieement to 
vaiy or enlarge the time for performing a con- 
tract previously entered into in writing, and 
required so to be by the Statute of Frauds. 
Michnan v. Hayne.% 44 L. J., C. P. 358 ; L. K. 
10 C. R 598 ; 32 L. T. 873 ; 23 W. E. 871. 

Agreement to purchase established upon a 
correspondence referring to the terms of such 
agreement. Parol evidence is admissible to ex- 
plain the subject matter of an agreement, al- 
though not to vaiy the terms. OgUvie v. Fol- 
jamhe, 3 Mer 53 ; 17 R. E. 13, And see Child 
V. Comhef, 3 Swanst. 423, n. 


though after time, and retained in discharge of 
a larger sum, which in default of payment of the 
lesser sum would have become due, the receiver 
cannot retain such sum otherwise than as tho 
discharge. Such larger sum i'^ ot the nature of 
a penalty, and the couit is at libcity to grant 
any equitable relief fiom such payment as it 
may think fit. Johnson v. Colgnhonn, 32 W. E. 
124. 

Exercise of Right of Election to Rescind.] — 

The exercise of a right of ele'^tion to resciml a 
building agreement must be signified in an un- 
qualified manner and within a reasonable time, 
or, at all events, not after the other paity to the 
agreement has gone to expense m ihe belief of 
the right of election not being exercised. Mars- 
den V. SimhelL 43 L. T. 120 ; 28 W. E. 952. 


Assent to Contract Signed hy Other Per- 
sons.] — If a party, by the payment of money, 
and hy his conduct in other lespccts. signify his 
assent to the terms of a written agieement, 
signed hy other pet sons, hut not by himself, he 
will not he entitled, in an action arising out of 
that contract, to give verbal evidence of a sub- 
sequent variance, in order to proceed against any 
of those persons, as on a new and independent con- 
tract, or to recover back the money so paid as 
money had and received, without resorting to 
the written agieement. J)ayY. Cannoig^ 5 L. J. 
(O.S.) K. B. 231. 

To show previous Parol Promise.] — ^When a 
written contract has been executed, containing 
all the terms .agreed upon between the parties, a 
previous parol promise relating to the same 
subject-matter is invalid. Angell v. D^ihe^ 32 
L. T, 320 ; 23 W. E. 548. 

The defendant let a house and furnituie to the 
plaintiff hy a written agreement ; evidence of a 
previous parol promise by the defendant to put 
in^ more furniture was tendered at the trial and 
rejected : — Held, that the rejection was right. 
Ih. 

la Cases between Landlord and Tenant.]— 

See Landlord and Tenant. 

To Connect Documents.] — See supra, Statute 
OE Frauds — Sufficiency of Memorandum. 

See fvr^her^ Evidence. 


B. DISCHAEaS AND BEEACH OF 
CONTEAOTS. 

1. By Discharge or Eescission. 

Where new Agreement.]— Novation means 
that, there being a contract in existence, some 
new contract is substituted for it, either between 
the same parties (for that might be), or between 
different parties ; the consideration mutually 
bdtig the discharge of the old contract. A 
common instance is in partnership cases, when 
tfhe members of the new firm take over the 
Rabillties of the old firm. Scarf y, Jardine. 51 
L. J., Q. B. 612 ; 7 App. Gas. 361 ; 47 L. T. 258 ; 
SO W. E. 893 — ^H. L. (Sc.) And see Mohson v, 
awley, 27 L. J., Ex. 205 ; 6 W. E. 334. 


Mistaken Claim to Rescind, Effect of.j — A 

mltetakcn claim by one of the parties to such 
an agi eement to rescind it, does not ipso facto* 
operate to lescind the agreement, unless the 
other party claims a rescission on the ground of 
the mistaken claim. Ih. 

If one of the parties to buch an agreement 
himself rescinds it, he is not entitled to make 
entry on the premises for the purpose of re- 
moving the goods after the date ot rescission. 2h. 

Mutual Stipulations— Discharge of One Party, 
whether Discharge of Both.] — Where something 
is covenanted or agreed to be ])erformed by each 
of two parties at the same time, he who was 
ready and offered to perform his parr, but was- 
discharged by the other, may maintain an action 
against the other for not *peit( inning his part. 
Jones V. Barhley^ 2 Doud. 684. 

Where Third Party has Acquired an Interest.] 

— ^Where an agreement is made between two- 
parties, by virtue of \vhich a thud party acquires 
such an interest as wmuld entitle him, "after the 
death of one of the conti acting parties, to sue as 
plaintiff in a court of equity, the contracting 
parties are not necessarily prevented from altei- 
ing or rescinding the coiltract. mil v. (hmme^ 
1 Beav. 540. Affirmed, 5 Ihl A: V. 2.50 ; 9 L. J.. 
Ch. 54 ; 4 Jur. 165. 

Mutual Consent.]— B., being about to erect 
seats for viewing a public tiineral, entered into 
an agreement with A., a toreigm agent, to make 
the scheme known abroad and dispose of tickets 
for the seats, A. was to be paid for his ivork and 
expenses by a percentage on the tickets which 
be sold. After he had incurred expenses, but 
before he had sold any tickets, B. desired him not 
to dispose of them, as he would sell them him- 
self. A. accordingly sent all applicants for the 
tickets to him, and after the funeral delivered to 
B. a bill for work done and expenses incurred. 
B. paid the expenses, but refused to pay for the 
work : — Held, that it was a question for the jury 
whether the original contract was not rescinded 
by mutual consent, and whether there was not a 
new implied contract that A. should be paid for 
the work actually done, as upon a quantum 
meruit. Be Berna/rdy v. Harding, 8 Ex. 822 i 
1 C. L. E. 884 ; 22 L. J., Ex. 340 ; 1 W. eI 
415. 
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Cited to tdc other, is immaterial. flehieliPt/ v. 
E((rl\ 8 El. & Bl. 410 ; 28 L. J., Q. B. 79 ; 4 Jur. 
(N.S.) 848 ; 0 W. R 687— Ex. (Jh. 

Two persons, in 1799, sign and give to each 
other papers by which each charges his real and 
personal estate with 1,0007. in favour of the 
other if he should survive him, each paper ex- 
pressly referring to the other as its indiiceinent. 
The parties never met afterwards ; but, many 
years afterwards, a correspondence took place 
between them, in which each expressed a wish 
to abandon the agreement, and one of them sent 
back to the other his paper. 8hoitly afterwards 
both died : — -Held, that the estate of the survivor 
had no purely equitable claim against tliat of the 
other, and, the legal claim being doubtful, the 
bill was retained for twelve months, with libeity 
to bring an action. Rijan v. Daniel^ 1 Y. & Coll. 
0. 0. 60. 

Quaere, whether he had a legal claim, and 
whether, if legal originally, it was not legally 
cancelled. 11), 

Proof.] — A rescission of an agieement 

requires proof of an actual agreement to rescin 1. 
Rochdiffe v. Rearce^ 1 P. & F. 300. 

A declaration alleged that the plaintiff was 
possessed of a house for the residue of a term of 
SIX years, and ot goods and furniture therein, 
and that the plaintiff agreed to assign the lease 
of the house to the defendant at a certain price, 
and the furniture at a valuation, possession to be 
delivered at a certain day ; and that she was 
ready and willing to assign her interest in the 
house, and to deliver up possession of the goods 
at a fair appraisement. It was proved at the 
trial that a great part of the house and furnituie 
were destroyed by fire shortly after the agree- 
ment, and before the time of its completion. The 
agreement provided that either party making 
default should pay to the other .7007. as liquidate! I 
damages. After making the agreement, but 
befoie the day for its completion arrived, the 
parties agreei, by an indorsement on the former 
agreement, to enlarge the time for its perform- 
ance for a few days : — Held, that this amounted 
to a fresh agreement. Bacon v. Simpson^ 3 M. 
W. 78 ; M. & H. 309 ; 7 L. J., Ex. 34. 

A waiver of a stipulation in an agreement 
must, to be effectual, be made intentionally, and 
with knowledge of the circumstances. Barnlcy 
{EarV) V. Lond^on^ Chatham^ and Dover Ry., 36 
L. J., Ch. 404 ; L. R. 2 H. L. 43 ; 16 L. T. 217 
15 W. R. 817. 

Where a written agreement exists, and one of 
the parties sets up an arrangement of a different 
nature, aUeging conduct on the other side amount- 
ing to a substitution of this arrangement for the 
written agreement, he must clearly show, not 
merely his own understanding as to the new 
terms of arrangement, but that the other party 
had the same understanding. Ib. 

A contract in writing was made for the sale of 
goods above 107. in value, to be delivered at a 
future time. Before the time for delivery arrival 
the parties made a parol agreement extending 
the time : — Held, that the parol agreement, being 
invalid under the Statute of Frauds (29 Car. 2, 
0. 3, s, 17), did not effect an implied rescission of 
the former contract. Mble v. Ward^ 4 H. & C, 
149 ; 36 L. J., Ex. 91 ; L. R.2 Ex. 135 ; 15 L, T. 
672 ; 15 W. B. 520— Ex. Oh. 

Ee%ve an^ licence cannot be pleaded to a 
J |reiw of contract ; but the drfendant must show 
I i f jj^si3|Wh^frtion or dlscBar^e, Rohan 


2 H. & N, 79 ; 26 L. J., Ex. 240 ; 3 Jur. (N S.) 470 ; 

5 W. B. 560. 

A plea, in an action on a contraci to do 
several things, that the contract was rescinded 
before breach, even although the breach laid in 
the declaration is general, is to be construed 
as meaning that the rescission was before any 
breach, and, therefore, if this is not proved, the 
plea fails in toto, and there is no necessity for a 
new assignment. Burge,s^ v. Be Lahe, 27 L. J., 

Ex. 154. 

A valid contract cannot be waived unless both 
parties assent, at the sime time, to the proposal 
to put an end to it. Whittaker v. Fox, 13 L, T., 

588 ; 14 W. R. 192. 

A contract cannot be rescinded by one party 
for the default of the other, unless both can be 
put in statu quo, as before the contract. JBunt 
V. Silk, 5 East, 449 ; 2 Smith, 15 ; 7 R. R, 739. 

When Impossible.]- — A contract which cannot 
be lescinded in toto, cannot be rescinded at all ; 
but the party complaining of the non-perform- 
ance of the fraud must resort to an action for 
damacrcs. Sheffield Silver Nickel and Plated Co, 

V. Unmin, 46 L. J., Q.B. 299 ; 2 Q. B. D.214 ; 36 
L. T. 246 ; 25 W. R. 493 
A defendant entered into an agreement in 
writing with the plaintiff, by which he was to 
board and lodge with the plaintiff at a certain 
weekly sum, and the plaintiff agreed to take m 
payment for the board and lodging certain 
furnituie of the defendant in the plaintiff’s 
house. The fuimtiue having afterwards, and 
before the xdaintiff had appropriated it, been 
taken in execution for a debt of the defendant 
to another party : — Held, that the plaintiff 
was entitled to recover for b ard and lodging 
generally, as if the special contract had never 
existed. Keys y, Harwood, 2 G. B. 905 ; 15 L. J., 

C. P. 207. 

By Parol.] — ^Agreement in writing may be 
discharged by parol, notwithstanding the Statute 
of Frauds. Goman v. Salisbury, 1 Vern. 240. 

Recovery back of Money Paid.]— An action for 
money had and received lies when a payment has 
been made on a contract which is put an end to. 
Towers v. Barrett, 1 Term Rep. 133. S. P., 
Weston V. Downes, 1 Bougl. 23 ; Davis v. Street, 

1 Car. & P, 18. 

But if it continues open, the plaintiff can only 
recover damages, and then he must state the 
special contract and the bieacli of it. Ib, 

Where the master and part owner of a vessel 
agieed to purchase the remaining moiety of his 
paitner, and having paid the purchase-money, 
and received the title-deeds, which he deposited 
with a third person as a security, required etitire 
possession of the ship, but his partner afterwards 
refused to execute a bill of sale or refund the 
money : — Held, that an action would not he to 
recover the purchase-money, as the parties Qoi;ild 
not be restored to their original situation. 

Y4 Blandford, 2 Y. & J. 278. 

Where some act is to be done by each party 
under a special agreement, and the defendant, by ^ 
his neglect, prevents the plaintiff from carrying 
the contract into execution, the plaintiff may 
recover back any money paid under it. Giles v. 
BdwofrASy 7 Terni Rep. 181 ; 4 R. R, 414. ** ** 

B. engaged to let A. land on building leases, ^ 
and to lend to assist him in the ;erec- 1 | 

tion ot twenty houses, the money to be repaid 
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by June, 1823. A. agreed to build the houses, to 
convey them as secuiity for the loan, and repay 
the money. When six houses were built, aiirl 
1,168?. had been advanced, B. requested A. not to 
go on with the other fourteen houses ; A. desisted : 
—Held, that, after June, 1828, B. might recover 
the 1,168?. as money lent ; and that it was not 
necessary to sue on the agreement, which was 
rescinded bv consent. Jamea v. Cotton, 7 Bmg. 
266 ; 5 M. & P. 26. 

BiBcharge in Country of Bebtor’s Bomicih] — 
The discharge of a debt or liability under a con- 
tract by the law of a f<u-eign countiy, not being 
the country where the contract was made oi is 
to be performed, is no answer to an action upon 
the contract in England, even though the dis- 
charge has been obtained in the country of the 
debtor’s domicil. Glhhii v. Soeiete Indndnono 
doft Metauor^ 59 L. J., Q. B. 510; 25 Q. B. I). 
399 ; 63 L. T. 503—0. A. 

Necessary to Betermine Voidable Contract.] — 

When a contract is voidable, but not void, it 
remains valid till it is rescinded. Beeso Bicer 
Mining Co. v. Smith, 39 L. J., Ch. 849 ; L. E. 4 
H. L. 64 ; 17 W. E. 1042. 

2. Alteeatiok. 

By Agent— Building Contracts.] — A. built a 
•house on land of B. under a written agreement 
with him containing provisions for payment, on 
certificates of B.’s architect, and stipulations as 
'to orders for extras. The contract, while in the 
custody of the architect, was altered in a material 
particular relating to such orders. The main 
work only having been certified and paid for, A. 
'Sued B. upon a quantum meruit to obtain pay- 
ment for certain extra work done, and he put 
the wiitten agreement in evidence : — Held, that 
the alteration by the architect must be treated 
' as if made by B. himself ; but, nevertheless, that 
A. could not recover, because the work, having 
been done on land, no contract could be implied 
by law from the mere retention of that which 
-could not be returned : and it appeared that a 
special written bargain had been made, the terms 
of which, however, could not be proved by A., as 
the agreement containing them having been 
vitiated by a material alteration, was inadmis- 
sible, although sufficiently existing in specie to 
be capable of showing that an express contract 
had been entered into under which the work was 
done. Pattison v. Lnchley, 44 L. J., Ex. 180 ; 
Jj, E. 10 Ex. 330 ; 33 L. T, 360. 

By one Party— Assent.]— An alteration in a 
material part of a written contract, without the 
. consent of both parties, is a material alteration, 
which avoids the contract, although it may not 
have altered the duty of the party sought to be 
charged. Mollett v. Waoherharth, 5 C. B. 181 
17 L. X, 0. P. 47. 

A material alteration in a sold note made by a 
buyer without the knowledge or consent of the 
seller, prevents the former from suing on the 
contract, notwithstanding the duty of the latter 
may Hot be varied by the alteration. Ih. 

C. Oo* and H. & Co. were merchants at 
Caloubfet. H. & Co. sold to 0. & Co, a quantity 
iof in|%o^ ihtongh a broker, who drew up a sold 
notef^«l!t?6§sed to H. & Co., and submitted it to 
H. for his approval, when he having objected to 
a particular wmrd remaining, the broker took the 


note to C5., and informed him of H.’s objection. 
C. struck his ]")en through the word object(‘d to 
by H., placing his initials over that erasure, and 
returned it to the broker, wdio thereupon de- 
livered it, so altered, to H. Co. The broker 
deliveictl to 0. & Co., on the following day, a 
bought note, which differed in certain material 
terms from the sold note. In an action brought 
by H. & Co. against C. &: Co. for non-performance 
of the contract conlained in the ^old note : — 
Held, that the transaction wms one of bought and 
sold notes, and that the circumstances attending 
C.’s alteration of the ^old note, and affixing his 
initials, were not sufficient to make that note 
alone a binding contract ; and that, there being 
a material variation in the terms of the 1 nought 
note with the sold note, they together did not 
constitute a binding contract. (\)ioie v. Bnn- 
fnj, 5 Moore P. C. 232 ; 3 Moore liul. App. US ; 
id Jur. 789. 

— Not Insisted on.] — An alteration made 
by the owner of a house in the terni^ of an agree- 
ment for a lease thereof, but not insisted on by 
him Held, not to vitiate the contract. Jolhffe 
V. Bhimherg, IS W. E. 784. 

After Breach.] — An alteration of a written 
agreement, even after breach, after deliveiy to 
the party suing upon it, renders the aureement 
void. Pavidmi v. Cooi)ei\ 11 M. k. IV. 778 ; 12 
L. J., Ex, 467. 

Plea, to a guarantee, that, after it had been 
signed and delivered to the plaintiff, and wdiilst 
in his hands, it was, without the knowledge or 
consent of the defendant, altered in a material 
particular by some person to the defendant un- 
known, and its nature and effect materially 
changed, by such unknown person affixing a seal 
by or near to the signature of the defemlant, so 
as to make it purport to be sealed by the defen- 
dant, and to be the deed of the defendant ; by 
reason of which alteration the guarantee liecame 
void. At the trial it w’as proved that the gua- 
rantee when signed had no seal to it, but, w hen 
produced in evidence by the plaintiff, it had a 
W’aifer affixed to it before the signature of the 
defendant : — Held, that the plea w'as proved, anil 
that it purported to be the deed of the defen- 
dant. Ih. Affirmed in the Excheipier Chamber, 
13 M. & W. 343 ; 13 L. J., Ex. 276. 

Held, also, that the plea was a good tlefence 
to the action. Ih. 

By Broker — Margin of Ckarterparty.] — A 

merchant at Liverpool entered into a charter- 
party on the foEowdng terms wdth the owmer of 
a vessel : — “ It is mutually agreed w ith the 
owner of the good ship ^ Zwaan,’ now at Amster- 
dam, and to sail from thence for Liverpool on or 
before the 15th of March next, of the one part, 
and the charterer, of the other part, that the 
ship, being tight, staunch and strong, shall with 
all convenient speed be made ready,” as in the 
usual printed form of charterparty. The ex- 
ception was as follows : “ Eestrictions of princes 
and rulers, the dangers and accidents of the seas 
and navigation, the act of God, fire, pirates, and 
enemies throughout this charterparty always 
excepted.” After signing the charter, the broker 
who had acted for the owner wrote in the mar^n, 
to come in after the words “ March next,” “ wind 
and weather permitting, with cargo or in ballast, 
for ship’s benefit.” He then took the charter to 
the charterer, and told him that he had made; 
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the note m me margin, which he said did not i 
affect it. The chaiterer said that the note 
altered the mattei , and he did not know that he 
^mdd then accept the charter; and he tilth 
niately refused to do so. The ship did not sail 
fiom Amsteidam, in consequence of what was 
admitted to be the act of God ” Held, that 
the chartei party was avoided by the alteration 
&o made in the margin. Cjuwclif^wit v. Fhtrher, 

1 H. & N. 8i)3 ; 26 L. J., Ex. 1.58 ; 5 W. h. 348. 

Bank Note — Erasure of Number.] — In an ac- 
tion against the Bank of England for the non- 
payment of notes payable to bearer wdiich had 
been regularly issued by the bank, it appeared 
that the notes had been bona iide purchased by 
the plaintiff for value, but that before the 
plaintiff took them the notes had been alteretl 
by erasing the numbers njioii them, and sub- 
stituting others, wnth the object of preventing 
the notes from being traced, as payment had 
been stopped and a notice issued specifying their 
numbers -Held, that although the alteration 
did not vary the contract, it w'as material in the 
sense of altering the notes in an essential part, 
and that therefore the notes wmre vitiated, so 
that the plaintiff could not recover in his action 
on them against the bank. Siiffell v. JB(mh oj 
Mnqland, ->1 L. J., Q. B. 401 : 9 Q. B. D. 555 ; 
47 L. T. 146 ; 30 W. B. 932 ; 46 J. B. 500— C. A. 

Schedule added after Execution of Agreement.] 

— Where the subject-matter of an agreement of 
hiring was expressed to be ‘‘ furuituie, «S:c., Acc., 
mentioned in the schedule lieieto,” and the 
schedule was added by the plaintiff after execu- 
tion : — Held, that this did not vitiate the agree- 
ment. Harris v. Tenpany^ 1 Cab. Ac E. Go. 

By Court.] — Court of equity has no powmr to 
alter the contracts of parties from an eventual 
change not contemplated at the time. 
v. Ilmhey, 2 Ball A; B. 288 ; 12 K. B. 87. 

3. Bbpudiation and Non-performance. 

Bepudiation.] — An absolute unconditional re- 
nunciation of a contract before time (if per- 
formance amounts to a breach at the election of 
the promisee. Williimum v. TVr/f//, 40 L. J., 
G. P. 141 ; L. K. 6 C. P. 206 ; 24 L. T. 32 ; 19 
W. B. 604. S. P., Frest v, Kniqlit. 41 L. J., Ex. 
78 ; L. B. 7 Ex. Ill ; 26 L. t. 77 ; 20 \V. B. ' 
471~Ex. Ch. 

The repudiation of a contract upon insufficieiit 
grounds will be good, if at the time there existed 
sufficient grounds of which the peison repudiat- 
ing was not awarre. London and Mediterranean 
Banh^ In re, WrlqJif,^ Case, 41 L. J., Ch. 1 ; 
L. B. 7 Ch. 55 ; 25'L. T. 471 ; 20 W. B. 45. 

When the defendant has contracted to sell 
goods to be delivered at various times, if he re- 
pudiates at the date of an early delivery, t e 
plaintiff may treat that as a breach of the wdiole 
contract and sue accordingly. And the measure 
of damages will be the differences between the 
contract price and the prices at the different 
times of intended delivery. Roper v. Johnson, 
42 L. J., 0. P. 65 ; L. B. 8 C. P. 167 ; 28 L. T. 
296 ; 21 W. B. 384. 

Of Executory Contract.]— When two parties 
enter into a contract which is to be pei formed at 
^ future day, and, before the day for performance 
l^rriye^, Offe of them gives the other notice that 


he does not hold himself bound by it, the other 
is at liberty to treat such renunciation as a breach 
of the contract, without waiting the arrival of 
the day fixed for its performance. Dannie and 
Dlacli Sea Railway and Knstcmiyie Marhmr 
('o. V. Xenon, 11 C. B. (N.s.) 152 ; 31 L. J., C. P. 
84 ; 5 L. T. 527. Affirmed, on appeal, 13 C. B. 
(N.s.) 825 ; 31 L. J., C. P. 284 ; 8 Jur. (N.S.) 
439 ; 10 W. B. 320— Ex. Ch. 

When there is an executory contract for the 
manufacturing and supply of goods from time 
to time, to be paid for after delivery, if the pur- 
chaser, having accepted and paid for a portion 
of the goods contracted for, gives notice to the 
vendor not to manufacture any more, as he has 
no occasion for them, and will not accept or pay 
for them, the vendor having been desirous and 
able to complete the contract, he may, without 
manufactining and tendering the rest of the 
goods, maintain an action against the purchaser 
for breach of the contract. Cort v. Amherqate 
Ry., 17 Q. B. 127 ; 20 L. J., Q. B. 460 ; 15 Jur. 
877. 

A declaration stated an executory contract, 
whereby the plaintiff agreed to sell and the de- 
fendant to buy, on arrival by a certain ship, one- 
third of a caigo of tea, to be consigned to the 
plaintifi:, and delivered in Belfast, fiom the ship 
to the defendant, at a certain price payable after 
delivery. It averred that the ship ariived at Bel- 
fast with a cargo of tea, consigned to the plaintiff ; 
that the plaintiff was ready and willing to de- 
liver the cargo in Belfast to the defendant ac- 
cording to the agreement ; yet the defendant 
befoie the arrival of the ship with the cargo at 
Belfast, discharged the plaintiff from delivering 
! the cargo, and thencefoith refused to perform 
the agreement : — Held, first, that the defendant 
W'as not bound before the arrival of the cargo to 
give th(3 plaintiff a distinct answer whether he 
w’ould fulfil the contract or not. Ripley v, 
M'Dlnre, 4 Ex. 345 ; 18 L. J., Ex. 419. 

Held, secondly, that a refusal by the defen- 
dant, before the arrival of the cargo, to perform 
the contract, was not a breach of it ; but that 
such lefusal unreti acted, dowm to anil inclusive 
of the time wiien the defendant was bound to 
receive the cargo, wms evidence of a continuing 
lefusal, and a wmiver of the condition precedent 
of delivery, and consequently the defendant was 
liable for the breach of contract. Ih. 

See also Sale op Goods. 

Before Time for Performance — Election.] — 

In a lease of premises for a term of twenty- 
one years detei miiiable by the lessee at the end 
of the first four years by a six months’ notice, 
the lessor covenanted to rebuild the premises 
after the expiration of the first four years of 
the term upon a six months’ notice from the 
lessee requiring him to do so. Before the 
expiration of the first four years of the term 
the lessor on many occasions told the lessee 
that he wmuld he unable to procure the money 
tor rebuilding the premises. The lessee, in 
consequence of this statement by the lessor, 
gave the requisite notice, under the provisions 
of the lease, to determine the term at the end of 
the first four years. After the determination of 
the lease he continued to occupy the premises 
tor some months, paying rent to the lessor^? 
mortgagees, on the chance, as he stated, of the 
lessor’s procuring the money to rebuild. The 
lessor being, however, unable to rebuild 
premises, the lessee claimed damages against 
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him for breach of the contract to do so : — Held, from the time of the agreement to the refusal after 
that the coyenant to rebuild never having been mentioned was ready and willing to perform his 
actually broken, because the lessee had before part of the contract. Breach, that before the day 
the time for its performance determined the for the commencement of the employment the de*- 
term, he could not recover unless there had been fendant refused to perform the agreement and dis- 
a breach of contract by anticipation within the charged the plaintiff from performing it, and 
doctrine of Hochster v. JDe la Tour (2 El. & BL wrongfully and wholly put an end to the agreo- 
678) and Frost v. Kyiight (L. R. 7 Ex. Ill), by raent : — Held, that a party to an executory agree- 
reason of a wrongful repudiation of his cove- ment may, before the time for executing it, break 
nant by the lessor before the time for perform- the agreement, either by disabling himself from 
ance ; that what had been said by the lessor did fulfilling it, or by renouncing the contract ; and 
not under the circumstances of the case amount that an action will lie for such breach before the 
to such a repudiation ; and that, if it did, such time for the fulfilment of the agreement ; and 
repudiation before the time of performance that it sufficiently appeared on the face of this 
arrived wouki not amount to a breach of the declaration that there was on the part of the A‘- 
con tract, unless the lessee elected to treat it as fendant not merely an intention to break the 
putting an end to the contract except for the contract, of which intention he might repent, but 
purposes of an action for such breach, and the a renunciation communicated to the plaintiff, on 
lessee had not under the circumstances so which he was entitled to act. IloeJister v. De ht 
elected ; and that he could not therefore main- Tour, 2 El. ck Bl. 678 ; 22 L. J., Q. B. 455 ; 17 
tain his claim. Qujere, whether the doctrine of Jur. 972 ; 1 W. R. 469. 


Hochster v. Be la Tour (2 El. iz Bl. 678), can be 
applicable to the case of a lease or other con- 


A. stipulated that he would as soon as he should 
become possessed of a public-house, execute a 


tract containing various stipulations where the lease theieof to B.from the 21st December, 1825, 
whole contract cannot be treated as put an end for fourteen or twenty-one years. At the time 
to upon the wrongful repudiation of one of the of the agreement, the house was upon lease, 
stipulations of the contract by the promisor, which would not expire till Midsummer, 1827 • 
Johnstme v. Milling, 55 L. J., Q, B. 162 ; 16 the legal estate being in trustees, first, to pay 
Q. B. D. 460 ; 64 L. T. 629 ; 54 W. R. 238 ; 50 debts, and then to pay an annuity, and subject 
J. 1 . 694—0. A. thereto to the use of A. if he attained twenty- 

By Tenant— Action for Bent— Eitness of twenty-four, but before the outstanding lease 
House for Occupation.] One who has agreed to had expired, he and the tiustees ioinetl in a 
take a furnished house is not bound to fulfil his lease to 0. for twenty-three years :— Held, that 
contract if the house be infected with measles at A. having thereby put it out of his power, &(» 
the date fixed for the commencement of the long as the latter lease of 1824 subsisted, to grant 
tenancy. If m such a case the lessor sue for an}’’ lease to B., had committed a breach of his 
rent, he must show, to entitle him to succeed, agreement, and was liable to an action for a 
that the house was in fact in a state fit for breach of that agreement, although the first 
human occupation at the date fixed for the lease had not expired. Ford y. Titeii, (> B &: C 
commencement ot the term, notwithstanding a 325 ; 5 L. J. (o.S.) K. B. 169 : 30 R. R. 339* 
previous intimation by the tenant of his intention 


to repudiate the contract. 
(Lord), 1 Cab. & E. 317. 


Greville 


Hou-performance of Executory Contract.] 

An agreement was executed between a banker of j 


Grant for Life.] — If a parson contracts 

that a party shall occupy the parsonage lands 
during a certain term of years, his resigiiation of 
the living is a breach of his contiact. I^rice v. 
IViUlams, 1 Gale, 362 ; 1 M. ic \V. 6 j 1 Tyr. k. 


I#! 




' 


Pans and the directors of a company formed to Gr. 197 ; 5 L. X, Ex 129 ^ 

the office of steward 

transicr of the busmess of the manor was in his gift. The former steward 
transfer was never car- resigned his office upon the lord agreeing to uxu- 
n was started, and it cute a bond to him for an annuity foi^his life. 

ooXtttee oftSeM 1“ V admitted a The defendant, in considoiation of ’S. permitting 
his offices, which ho the defendant to hold the office at the will of S., 

ttesameSXi^^l “ promised to pay out of the fees of the office the 

hto bu7ffi^^wndi3^the he continued to transact annuity to the former steward during hi.-, life, and 
pending the completion of the con- to indemnify «. therefrom, so Ion- as the defend- 

tTefeot bv should Lecnte the office, either by himsc f 

tol tonsLs Tbf executing or deputy to be approved of by S. S. ^pointed 

Sd bTth7drfan It Zf <^efendant accordingly, and afterwards ap- 

CyoaSf wmLI m The com- pointed him by deed fo? life ; S. died, and the 

0 a wmxlmg-up. The banker claimed defendant refusing to pay the annuity to the 

^ W c“te°d '®r®^ |iwnd\hTSl'^proint 

CS w the contract was only extended to his continuino- in office at the 

nlvLTecTm^Jn® will of S., which had been temdnS by the 

was directed brforp7bp^li7Af®^r’t*®^’ was thereupon sued by the 

. K hv A i® in “ executors of S. :-Held liable. 2J^ftock v. JChw- 

'-S fiS of through lalie, 1 P. & D. 46 ; 8 A. & E. 795 ; 1 W. W. ■& 

eontract, he to be allowed H. 667 ; 8 L. J., Q. B. 66. 
r 3<mount of the damages so 

; » iT^lo ®® Performanee— Demand.]_Where a 

■ ’ a!! ^ R- 750 — H. L. condition is to be performed e s* where money 

dJ® H pSo®. there is no 


tbriX 1 - fS t)y the person liable, unless tbs pMSt*- 

ttiiified to require performance of th# <;(«%?», ,* 
,4.5/ 111 . i. ' 
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— c.g. payment of the money — has required it at i Successive Deliveries— Non-Payment 'for one 
the place appointed. Thorn v, Citif Ttice Mllls^ . Delivery,] —See supra, col. 126. , 

58 L J., Ch. 297 ; 40 Ch. D. 357 ; 60 II. T. 359 ; 

37 R. 398. Excuse for Non-Performance. J — The plaintiff 

_ , -- 1 ^xn XI contracted with a wife (as her husband’s agent) 

Partial Non-p .] Wheie,^ by the should play the piano at a concert to be 

term, of an ap’cement between the plamtiff and the plaintifi oil a specified day. Sho 

the defendant, it w< s u at ench of them that day, unable to perform through ill- 

^vas to perform certain acts a partial failure of ^he contract contained no express terms 

performance by the plain tifl will not authonse to what was to he done in case of her being 

the defendant to resoimUhe contract. Fra,Mn ^o ill to perform. In an action against the 
Y, Mnler, ^ A. ic j. o. .. hnsbund for breach of this contract : — Held, that 

The maxim in cian oiy a ho who seeks his wife’s illness and consequent incapacity ex- 
equity must do equity when applied to a case of ' cusod him, inasmuch as the contract was & its 
jiaitial nond.erformance of an agreement, mcludos ^^^^^^ absolute, but conditional upon her 
the rule at law which, in actions for damages i being well enough to perform. Ruhimony. Dati- 
iipon contracts, chscriininatos between a whole or |q j 172 ; L. R. 6 Ex. 269 ; 24 L. T. 
.only a partial failure 01 performance ; the breach i ^ 55 . 19 w R 1036 

being a bar when it goes to the whole, hut no bar j ' plaintiffs contracted to erect machinery on 
to a partial failure. In which case the party Uo defendant’s premises at specific prices for 
miured IS entitled by a cims action to portions, and to keep it in rVir for 

tion.^ Oxfordj PronRd, L. R. 1 R. C. 13o ; o two years, the price to be paid upon thocomple- 
Mooie r. v. (N.s.; i.j . whole. After some portions of the 

Seller prevented from fulfilling Condition by work had been finished and others were in the 
3nyer.]-If, in the case of a contract of sale and completion, the premises with all the 

aehYcri, which makes acceptance of the thing I 

sold and payment of the pnee conditional on a by aooi.lental fire :-Hold, that both parties 
^loilain thing being done by the seller, the buyer “““"“I from the further performance of the 

prevents the possibility of the seller fulfilling the ““tract, but that the plaintiffs were not entitled 
' vf;. i V, 4 .^ 1.,., .1 to sue in respect of those portions of the work 


condition, the contract is to be taken as satistied. ' 


By a written contract A. agreed to buy of B. a whicipiad been completed, whether the materials 
niaohine. if it fnlfiited certain conditions. .’'^d become thejiropcrty of the defendant 


digging machine, if it fulfilled certain conditions, . j,,,,/.!,,, ,, i/,;,™, ak T, TOP • 

one of which was that it should be capable of A i Fv Ch 

excavating a given quantity of clay in a fixed hrL Ai W R 8S6 
time on a “properly opened-up face” at the 0. ^ • . o5. . 

railway cutting. The machine failed at another -^nd see Impossible Coktkacts, supra, 
cutting to excavate the required quantity, and on 

its being removed to the C. cutting and tried Mistake as to Terms— Rectification.] — 

4it a face not a “ propeiij^ opened-up one,” and A company guaranteed a firm against loss in 
breaking down, after a few days’ work, A. refused respect of their gross annual returns. To an 
to give it any further trial or to pay the price of action to recover the annual subscriptions in 
the machine : — Held, affirming the decision of respect of the guarantee, the defendant pleaded, 
the court below, that B. was entitled to a decree that by certain printed rales and regulations 
iigainstA.forpaymeiitof the price of the machine, deliveied to him as the ruks and regulations 
Mackay v. Dk% 6 App. Cas. 251 ; 29 \V. R. 541 under and hubject to which the agreement for 
— H. L. (Sc.) guarantee was to be made, the amount of sub- 

scription payable by the assured was to be 
Goods to be delivered by Instalments — Eailxire increased at a certain specified percentage rate, 
^s to One,] — The defendant in October, 1879, sold I according to the amount of admitted claims in 
to the plaintiff, and the plaintiff bought of the I the previous year, and that the defendant entered 
defendant, 2,000 tons of pig iron at 42, v. a ton, to i into the contract upon the basis and faith of such 
foe delivered to the plaintiff free on board at the rules and regulations ; l)ut that the contract did 
maker’s wharf, at Middlesborough, “in Novem- not contain them, and other and much less 
foer, 1879, or equally over Hovemher, December, advantageous rules, with other rates were sub- 
nnd January next, at iUh per ton extra.” The stituted,"of which the defendant had no notice : 
plaintiff failed to tak(‘ delivery of any of the iron — Held, that the plea was bad, as the facts 
ill November, but claimed to have (.kdivery of stated would not relieve the defendant from the 
one-third of the iron in December and one-thiid j performance of the contract, hut would only 
in January. The defendant refused to deliver entitle him to have it reformed. Solvency 
these two- thirds, and gave notice that he con- Mutval Guarantee Co, v. Freeman^ 7 H. & N. 
‘Sidered that the contract was cancelled by the 17 ; 31 L. J., Ex. 197. 

|)laintiff’s breach to take any iron in November ; 

—Held, in an action by the plaintiff for damages, Breach— Music-ball Artiste — Construction.] 
in respect of the defendant’s rcffusal (Brett, plaintiff K., a music-hall artiste, entered 

L.J., dissenting), that by the plaintiff s failure into contracts with each of the three defendant 
^0 take one-third of the iron in November, the companies by which sho agreed to perform for 
<lcfcndant was Jiistifie<l in refusing to deliver the certain, commencing at a certain 

other two-thirds afterwards. The decision in eveiT evening at the time notified by tbe 


Iloare v. JRennie (5 H. & N. 19) held to be right 
by BramweR and Baggallay, L. JJ., and wrong 
iby Brett, L. J. JSonoh v. Muller, 50 D. J., Q B. 


management, in “ her usual entertainment aB 
mimic ” in two of the contracts, “ as singer and 
mimic ” in the other, at a salary of 8k per week 


529 ; 7 B. D. 92 ; 45 D. T. 202 ; 29 W. R, 830 respect of each haU, subjeet to the following 

v—O- A. * conditions (inter alxa)^ — ^natn^Tj 

Sni m 04LE 0^ artiste shall not perform before nor durmg this 


01? e-oonaK 
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engagement at any theatre, music-hall, club, 
concert, or place of entertainment within one 
mile of the said music-halls respectively.” At 
the end of the contract w^as this clause: “In 
the event of the above-named artiste not observ- 
ing these conditions in every respect, the com- 
pany shall have the option of cancelling this 
agreement.” During the fulfilment of the 
engagement she went to a smoking concert at a 
certain club one Sunday evening within a mile 
of these music-halls by invitation. Nobody 
except members and their guests were admitted 
to this club, and no admission money was paid. 
At this concert she sang a song and danced for a 
few minutes. The following night she performed 
at the halls, but at one of them the manager 
asked if she had sung at the club, and she 
replied she had done so. He told her it was 
against the rules, and that she must not do it 
again. The following night a letter was handed 
her cancelling the three engagements, and signed 
by the manager of the halls. These actions were 
then brought by the plaintiff to recover damages 
for wrongful dismissal, and for breach of con- 
tract : — Held, that the word “engagement” did 
not include Sundays, that day in such contracts 
being a dies non. That the performance was not 
within the meaning of the word “ perform ” as 
contemplated by the parties, for the plaintiff did 
not use her powers of mimicry. That, although 
singing was included in one contract, singing 
before a private audience such as the present 
case was not a performance. Kelly v. London 
Puulion, 77 L. T. 215. 

Breach of School Rules by Parent— Right of 
Schoolmaster to refuse to complete Contract.] 

— The defendant’s son w^as a pupil at the plain- 
tiff’s school, one of the rules of which — the 
defendant having notice of it — was that no 
“ exeat,” or permission to leave the school and 
remain a\vay for one night, wms allowed during 
Easter Term. During Easter Term the defendant 
requested that his son might be allowed to come 
home and remain for the night, which the plain- 
tiff refused to allow ; but subsequently, on the 
defendant repeating the request and sending a 
servant for the boy, the plaintiff allowed him to 
go home, writing to the defendant at the same 
time that he did so on the understanding that 
the boy returned the same night. On the boy 
reaching home, the defendant telegraphed to the 
plaintiff that it was not convenient to send the 
boy that day, but he could return the next morn- 
ing, to which the plaintiff telegraphed in reply 
that unless^ the defendant’s son returned that 
night he should not receive him back. In conse- 
quence of the last telegram the defendant did 
not send the boy back, and the present action 
was brought to recover the school fees due on 
the first day of Easter Term, of which term less 
than three weeks had expired when the boy left. 
The defendant paid 13Z. into court with a denial 
of liability, and counter-claimed damages for 
breach of contract by the plaintiff Held, that 
the plaintiff’s contract was to board, lodge, and 
educate the defendant's son for the term on the 


Leave and Licence.]— Leave and licence can- 
not be pleaded to a breach of contract ; but the 
defendant must show an exoneration or a dis- 
charge. Dobson, V. 2 H. & N. 79 ; 26 L. J.., 

Ex. 240 ; 3 Jur. (N.S.) 470 ; 5 W. E. 560. 

Revival of Creditors’ Rights on Non-perform- 
ance.] — ^A. obtained a judgment against B. for 
563Z. 12.?. lOfZ., but agreed to take 2001. in dis- 
charge, B. giving three acceptances for that sum, 
and depositing some waggons as security. If 
none of the bills were paid at maturity, the judg- 
ment to be enforceable against B. The last of 
tlie bills would mature in jMarch, 1871. B. subse- 
quently made payments on account of the bills,, 
and another settlement of account took place iii 
March, 1871, when A. claimed 118/. ILv. 5/7., a& 
the balance due on B.’s three acceptances, and 
it was agreed that B. should give his acceptance 
for that sum in full of all demands under the 
thiee acceptances or otherwise, and deposit title 
deeds as security. B. did not pay the bill foi- 
1187. ILs'. 5d. at maturity, but tendered the money 
four days after it had been presentee! to his 
bankers, which A. refused, declining also to give 
up the wnggons and title deeds : — Held, that as. 
B. had not performed the terms of the first 
agreement, A. was remitted to his original right 
as existing at that time, and was at liberty to en- 
force the judgment. Barton v. Hobson, 30 L. Ih 
2S0. 

Renunciation acquiesced in but not acted upon. 
— Withdrawal of.] — The expression of a firm 
determination on the part of a promiser never to 
perform his part of the contract, when commu- 
nicated to the promisee and acted upon by him 
(whether such determination can properly be. 
termed a breach or not), gives the latter an 
immediate right of action, and he need not aver 
conditions precedent of any kind. The mere; 
intimation of an intention of one party to an 
executory contract not to be bound by it com- 
municated to the other party to the contract^ 
unless final and conclusive in its nature, does, 
not entitle the other party to treat the contract, 
as rescinded. Soeiete (xenerule de Paris v.. 
Hilders, 49 L. T. 55. 

Injunction to Restrain.]— A contract for the 
sale of chattels to the plaintifi: contained an ex- 
press negative stipulation not to sell to any other 
manufacturer. The court granted an injunction 
to restrain the breach of the negative stipulation,, 
although the contract was one of wliicli specific 
performance would not have been granted.. 
WoV€erlia}n 2 )ton and Walsall Jly. v. L. A 
K. ITl By. (L. E. 16 Eq. 433) considered. Don^ 
nell V. Bennitt, 52 L. J., Ch. 414 ; 22 Ch. D. 
835 ; 48 L. T. 68 ; 31 W. E. 316 : 47 J. ih 
342. 

Action for Breach— General Rrinciple,] — The 

rule of law in respect of breacn of contract 
confines the remedies by action to the con- 
tracting parties, and to damages directlv and 










where Contract 
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made.]— An order to make certain bets having 
been transmitted by postal telegraph from the 
plaintiff without the City ' of London to the 
defendant within it, he telegraphed from the 
City that the order had been obeyed Held, 
that the contract of agency was made in the 
City, and that an action for the breach of such 
contract was within the jurisdiction of the 
Mayor’s Court. Cowan v. O'Connor^ 57 L. J., 
Q, B. 401 ; 20 Q. B. D. G40 ; 58 L. T. 857 ; 36 
W. R. 895. 

Delay — Evidence of New Contract] — The 

lapse of twenty years from the time of making a 
contract, to be performed in future, is not" of 
itself evidence of a new contract averred to have 
been performed, and pleaded as an accord and 
satisfaction of th e original contract. lu rk man v. 
Sibonif 4 M. '& W. 339 ; 8 L. J., Ex. 304. 

J. R. 


CONTRACTOR. 

See NEGLIGENCE— WORK AlSiD LABOUR. 


CONTRIBUTION. 

Of Sureties.]— Principal and Surety. 


In Case of Torts.] — See Tort. 


CONTRIBUTORY. 

See COMPANY. 


CONVENT. 

See CHARITY— CONDITIOK—EELIGIOX. 


CONVERSION. 

See TROVER. 

Of Wasting and Reversionary Property.J- 

See Estate. 


CONVERSION AND 
RECONVERSION. 

[By J. F. WALEY.] 

A. Conversion. 

1. Frineij}les, 274:. 

2. Operation of Boctrbie, 

Imperative and Discretionary Trusts, 
Distinction of, 275. 

I, Request or Consent, Trust Depending 
on, 284. 


3. Ajpplieation of JDoctrme, 

a. Sale and Purchase. 

i. Contract, 287, 

ii. Option to Purchase, 289. 
hi. Statutory Powers, 291. 

h. Mortgages, 295. 
e. Order for Sale, 296. 

d. Act of Parliament, 298. 

4. Effect of DlsaMlity. 

a. Infant’s Property, 299. 
h. Lunatic’s Property, 301. 

e. Married Woman’s Property, 302. 
d. Alien’s Property, 304. 

5. Effect of Conversion on JDe rises an<Z- 

Bequests, 304. 

6. Time 'When Conversioji takes place and 

Right to Tncome, 309. 

7. Effect on Rights and Liahilitles. 

a. Curtesy, 312. 
h. Escheat, 313. 

c. Forfeiture, 314. 

d. Liability to Debts, 314. 

B. Resulting Trust on Failure of Girr.. 

1. Principles, 314. 

2. Application of Doctrine. 

a. Creditors’ Deeds, 317. 
h. Illegal Disposition. 

i. Mortmain, 318. 

ii. Accumulation and Remoteness^ 

319. 

c. Gift for Payment of Debts and 

Legacies, 320. 

d. Partial Disposition, 321. 

e. Lapse, 323. 

/. Contingent Gifts, 325. 

Residuary Gifts, Operation of 
a. Conversion out and out, 326. 

I h. Conversion Incomplete, 329. 

I 4. Express Declaration, Effect of, 331. 
j 5. Distinction of Charge %ipon and Excep’- 
I tion from. Devise, 334. 

I 6. Devolution as R '.alty or Personalty, 336^ 

C. Reconversion. 

1. Principles, 342. 

2. Capacity to Elect. 

a. Infant, 342. 
h. Lunatic, 343. 

c. Married AVoman, 344. 

d. Tenant in Tail, 345. 

e. Remainderman, 345. 

/. Undivided Interests, Owners of, 347. 
g. Donee of Power, 348. 

8. What Acts Amount to Election, 349. ’ 


A. CONVERSION. 

1. Principles. 

Doctrine in Equity.] — The rule is thai 
whatever ought to have been done shall in equity 
be looked upon as done ; thus money agreed to 
be laid out in land shall be taken as land, et h 
converse. Lech mere v. Carlisle, 3 P. AV. 211. 

In equity, land agreed to be sold shall 
be taken as money, and money agreed to be-, 
laid out in land as land. Best - y, Stamford, I 
.Salk. 154. 
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tive conversioa appears to be the same in England 
and Scotland. In both countries the question is ! 
one of intention depending on the nature and 
effect of the directions given. Buchanan v. ^ 
Angus^ 4 Macq. H. L. 374. (And see Annan- 
dale (^Marquis) v. Annandale (^Marchioness')^ 2 
Ves. sen. 381.) 

Actual Condition, Effect of.]— If an abso- ; 

lute duty is imposed upon trustees to turn an i 
estate into money, v^diethcr it has been so turned 
or not win be immaterial, for in whatever form i 
it was then held, it would be treated for the \ 
purpose of succession as if it were money. I h. : 
.(See also Basset v. St. Levan^ 71 L. T. 718 ; 43 < 
W. E. 165. : 

Eeal Estate — Mixed Eund.] — Where 

a real estate is directed to be sold absolutely, ; 
and is blended with personal property, it be- : 
-comes personalty, and shall go accordingly. ( 
Fletchec v. Ashhunte't\ 1 Bro. C. C. 497. 

( 

Money — Agreement.] — Money articled to « 

be laid out in land is to be taken as land, even as : 
to collateral heirs. Lhiqen v. Soioniy^ 1 P. W. 
172; Pre. Ch. 400; Gilb. Exch. Hep. 91; 10 
Mod. 39. ( 

M-oney agreed to be laid out in land shall be ^ 
taken as land, and go to the heir; and' no i 
difference where the money thus agreed to be { 
laid out and settled is deposited in the hands of 1 
trustees, and where it remains in the hands 1 
of the covenantor. The agreement is binding in t 
both cases, and makes it as land. Leelunere v. ( 
Carlisle, 3 P. W. 211. 1 

1 

Charges.] — Money vested in a trustee, to i 
purchase and settle lands in tail, is considered as . 
land, and is liable to any charges which would 
affect the land if it was purchased and settled. 
Lismore (Lord), In re. 1 Hog, 177. S.P., ] 

JE'rederioli v. Aynscomhc^ 1 Atk. 392. 

Trust for Sale.] — trust for sale cannot, ■ 
in equity, convert real into personal estate 
unless it is absolute and effective. Goodier v. 
BMunds, 62 L. J., Ch. 649; [1893] 3 Ch. 455. ( 

■ Unattested Codicil before Wills Act.] \ 

— Direction by will to sell real estates, and i 
after the sale to pay certain legacies : — Held, upon i 
the wiE, not a conversion out and out of the 
realty so as to give a testator before the Wills 
Act the right to treat it as personal property, 
capable of disposition as such. Sheddon v. ‘ 
UdodriGh. 8 Yes. 481. S. P., Hooper v. Good- ' 
win, 18 Yes. 156. 


2. Opeeatiox of Doctrine. 

! -a. Imperative and Discretionary Trusts, 

Distinction of. 

\i^ Generally.] ~ To convert real or personal 

;!' Iji-operty, as beiween the real and personal 

representatives, from the state in which it is 
ibu-^-^d at the death, the character of land or 
4 money must, by the trust, covenant, etc., be 

imperatively and definitively affixed to it : 
<>therwise, if there was an option, there is no 
■equity. The bill by the heir, claiming property- 
as real csfc.atp 


The rule, that money directed to be laid out in 
land shall be considered as land, holdvS only 
where the quality of land is imperatively fixed 
on the money. Walker y, Bemw, 2 Yes. 184. 

I " ■ ■ 

Personalty to be invested in Land or Securi- 
ties.] — Personal estate under marriage articles 
to be invested in laud, or government or other 
securities. The court, finding it in its original 
state, considers it as personal ; but part having 
been laid out in land which was settled and 
afterwards sold, and the produce invested in 
stock till a proper purchase of land could be 
found to be settled to the same uses, that was 
considered as land. BrisUm v. Warde, 2 Yes. 
336 ; 2 E. E. 1S5. 

Power to Invest Eund in Beal or Personal 
Estate— Intention. ] — Where discreti onary power 
is given by will to trustees to invest furuf in, .real 
or personal estate, and it is to be collected from 
the whole will that it shall be invested in real 
estate, though never invested, it shall be re- 
garded as real estate. Cowley v. Ilartstonge, 
1 Dow, 361. 

Personalty to be laid out in Land or any 
other Security, as Trustees think fit and con- 
venient.] — M., by will, devises land to his wife 
for life, remainder over, with reniainder to Yb 
and P. in fee ; he leaves 400?. to be laid out in 
the purchase of land or any other security, as his 
trustees should think fit and conveiiieiit, to be 
settled as his lands devised. The 400?. not being laid 
out ill land Held, the trustees had no election 
to consider it as money or land. True construc- 
tion, to be laid out in land, and on security till a 
purchaser could be found. Barlom v. Saunders, 
Amb. 241. 

Money to remain at Interest or be laid out in 
Eeal Estates.] — Money bequeathed to A, to 
remain at interest or to be by him laid out in real 
estates, to go wi th other estates devised. A. , being 
tenant in tail of the real estates, arid being entitled 
under an assignment of the money from the 
reversioner, subject to contingent ’liniitations, 
disposed of the money by will. The court in- 
clined in favour of the divsposition, upon Die 
ground that A. might have called for the money, 
as absolute owner ; but it was established, iqiGn 
the option, to continue it personal estate. AmUr 
V. Amler, 3 Yes. 583. 

^ Money to he invested in Land or other Securi- 
ties.] — A testator gave his residuary estate to his 
wife, and appointed her his executrix, with the 
tuition of his 3T)iinger children, and to pi’ovide 
for them with regaixi to their fortunes, and he 
advised her thus : “ As to my son Jolin, I would 
have 250?. a year paid him until a sum of 10,000/. 
can be invested in land or some other securities, 
which is to be invested in trustees for his use, as 
to the interest of such money or produce of such 
lands, for his natural life ; and if he marries 
with consent, etc., that he may make such settle- 
ment on such wife, etc., as you may judge proper, 
and that the remainder may go to such child or 
children he may have lawfully begotten, but in 
failure of these to my eldest son. Isaac and his 
heirs for ever.” The sum of 10,000?. was invested 
partly in personal securities and partly on mort- 
gage of real estate Hehl, doubtful if the fund 
had been impressed by the will with th^ 
of real estate. Cooksw 
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9 Jur. 499. Affirming Coolmn y, JR, eay^ 5‘Beav. 
22 . 

Shall and may be laid ont in Land- 
Intention.]— A proviso was in a settlement of 
1,000^., “shall and ma^’- ” be laid out by the 
trustees in land. Per curiam, where there is a 
power to lay out money in land, but the original 
intention was it should be considered as money, 
if not vested in land, it shall not be considered 
as such, or go to the heir. Stamjjer v. Miller, 

Atk. 212, 

Money to be laid out in Land— Trusts to pay 
Money.]— 3,000^. was vested in trustees in trust 
to pay2,000Z. to the eldest son, and 1,000/. for the 
benefit of younger children : and it was agreed 
that the 3,000/. should be laid out in land, and 
the estate so purchased should be to the same 
U'e. etc., and subject to the same conditions 
which were declared concerning the 3,000/. : — 
Held, that the lands should be taken as money ; 
the laying it out upon real estate being merely ^ 
to make the fund for the benefit of the children 
more permanent and secure. Comle v. Combe, 
2 Atk. 188. 

Fund to Purchase Laud to go “as described” 
—No Description Pound.]— A testator, after 
<le vising his real estate upon certain limitations, 
bequeathed all the residue of his property to 
trustees “ to form a trust fund to purchase land 
to go with the inheritance in a manner described 
in a paper marked B*.” After his death no 
such paper could be discovered : — Held, that, 
notwithstanding the non-existence of the paper, 
there was an imperative trust declared for the 
conversion of the residuary estate into land 
w’hich was to go according to the limitations 
£ift‘octing the real estate. WiUovqhby v. Storer, 
22 L. T. 891) ; 18 W. B. G58. 

Land— Power of Sale — Trust to Beinvest in 
land, or Government or Beal Securities.]— 

When land is subject to a power of sale, and the 
power is exercised, it is converted into personalty 
from the time of the sale, unless the proceeds 
are reinvested in land, or are stamped with a 
tiust for reinvestment in land. At well v. AtioeU, 
41 L. J., Ch., 23 ; L. B. 1.3 Eq. 23, 

A trust to reinvest the proceeds in land, or 
guvernment or real securities, witli a direction 
^iuperadded that these when purchased shall 
he and enure, and be made liable to the same 
uses, trusts, estates, limitations, and provisoes, 
£is the land originally settled, does not amount 
to a trust for x'ein vestment in land, at least when 
the limitations of the land originally settled are 
applicable to personalty as well as realty. lb. 

Trust to Ee-invest in Eealty or Lease- 
holds — Power of Interim Investment in 
Personalty.] — Testator devised real estate 
to trustees, on trust to raise thereout cer- 
tain sums, and subject thereto to pay the 
rents to his wife for life, with remainder to T. 
for life, with remainder to T.’s children living 
at testator’s death — if sons, attaining twenty- 
one, and if daughters, marrying— absolutely. 
There was a power to sell the property, with 
a trust to invest the proceeds in real, lease- 
hold, or copyhold hereditaments, to be held on 
the same trusts, with power to make an interim 
investment in personal estate, the income thereof 
to be applied as if it were rents of heredita- 


ments so to be purchased. The trustees raised 
the sums directed, and, after the widow’s death 
and during T.’s life, sold the property and 
invested the proceeds in consols. The proceeds 
never were invested in land. One of T.’s sons 
I living at the testator’s death attained twenty- 
I one, and died in T.’s lifetime intestate Held, 

[ that his share in the proceeds of sale devolved 
on his heir on T.’s death. Bird, 1% re, Pit mmi v. 
Pitman, U L. X, Ch. 288; [1892] 1 Ch. 279 ; 
66 L. T. 274 ; 40 W. B. 3,59. 

Trust to sell “ as soon as Trustees shaU 

see necessary,” — One devises land to trustees in 
fee, in trust to apply the profits until sale for the 
benefit of all his four children and the survi- 
vors and survivor of them equally, and in 
further trust that as soon as the trustees shall 
see necessary for the benefit of the children, 
they should sell the premises, and apply the 
money for the benefit of his four children, 
equally to be paid at twenty-one or marriage. 
A., the eldest of the four children, attained 
twenty-one and married, and died without issue, 
intestate, leaving a wife : — Held, the land, being 
in all events devised to be sold, though the time 
for sale w^as left to the executors, was per- 
sonal estate, and A.’s widow must have a moiety 
of A.’s share, and the profits of the land, until 
sale, must go as the money arising upon sale 
would. JDo'iiglity v. Bull, 2 P. W. 320. 

Trust for Sale — ^Power to Direct Invest- 
ment in Land.] — Beal estate devised to be 
sold, and the produce disposed of with thepersonal, 
with a power to direct the fund to be laid out in 
land ; no such direction having been given, it was 
held personal property. Mabevlys . HtTode,% Ves. 
451. 

Heritable and Movable Estate — Direction to 
Pay over — Power “if necessary” to Convert.] 

— A testator conveyed his whole estate, herit- 
able and movable, to trustees, directing them, 
after the disctiarge of legacies, to “pay over” 
the residue to his brother and sister equally, 
with power to the trustees, “if necessary, to 
convert the same into money” : — Held, that the 
settlement did not convert the heritable or real 
into personal or movable estate. Buchanan v. 
Angus, 4 Macq. H. L. 374. 

If the right to sell it is made to depend on 
the discretion of tlie trustees, or is to arise only 
in case of necessity, there is no change in the 
quality of the property. Ib. 

Power to Manage Freeholds so that same 
might at Discretion he Sold.] — Testatrix, after 
expressing her intention to dispose of all her real 
and personal estate as thereinafter mentioned, 
gave certain legacies, and appointed A. and B, her 
executors ; and gave to them and their heirs all 
lawful powers and authorities to conduct and 
manage her freehold estates, so as that the same 
might, at their discretion, be sold and converted 
into money, and the net money to form part of 
her personal estate ; and for those and every pur- 
pose connected with her property, whether real 
or personal, she invested them, and the survivor 
of them, and his heirs, executors, and adminis- 
trators, with her full authority ; and she directed 
j that any undisposed-of surplus moneys should be 
I paid as she should, by any future writing or will, 




-Held, that the 


al estate was converted 




■ 



out and out into money, and subjected, m common 
with the personal estate, to the payment of the 
testatrix’s debts and legacies. Flint v. Warren, 
14 Sim. 554 ; 9 Jur. 420. 

Desire that Estate may be sold unless 
Beneficiaries would rather divide on A. attain- 
ing Twenty-one.] — A testator devises real es- 
tate to his widow for life, and after her death, 
to SIX younger children, with a direction, that if 
any of these childien die under twenty-one, his 
or her share is to go to the survivors. He 
then adds, that it is his desire, that, as soon as 
the youngest survivor shall attain his oi her age 
of twenty -one years, the estate may be sold, and 
the produce divided amongst the suivivors, 
unless they would rather mutually divide the 
estate amongst themselves . — Held, by the Loid 
Chancelloi on appeal, that the shaie of^ a 
daughter who attained tw’'enty-one, and died 
intestate in the lifetime of the widow, was trans- 
missible as part of her personal estate. Parhk 
V, Parish, 3 L. J. (O.S.) Ch. 21. 

Mixed Eund — Income to A. for Life— Specific 
Gifts after A.’s Death of Realty included in 
Eund.]— The testator gave leal pioperty, by 
description, and funded propeity, and all his 
furniture, ic., to A. for life, begging, however, 
that according ‘to the advice of his executors 
the same might be sold, and when so sold, the 
residue, after paying ail debts and mortgages, 
to be invested. The income ot those seveial 
estates, &c., to be given to his sister for hfe, and 
after her death the above piopeity to be divided 
as follows : — To B. foi his life only, one- third 
of the pioperty arising from the sale ot certain 
houses after his death, to be equally divided 
between his two sons ; and one-third ot the same 
property to C. and his daughter : leaving one- 
third undisposed of. The testator then pro- 
ceeded to give other specific freeholds, w'hich 
were included in the direction for sale, to other 
persons : — Held, that the real and personal 
estate were made a mixed fund only for the 
purpose of giving a life estate to A., and, sub- 
ject thereto, must be applied in the usual cider 
for the payment of debts. Hill v. Toogood, 1 
Jur. 704. 

Trust to Retain as long as Trustee thinks 
proper or to Sell.] — Testatrix devised all the 
residue of her real and peisonal estate, after 
payment of her debts, certain legacies, &c., to a 
trustee, his executors, &;c., upon trust, to retain 
and keep the same in the state it should be in 
at the time of her death, as long as he should 
think proper, or to sell and dispose of the whole 
or such part thereof, as and when he or they 
from time to time should think expedient, &c. ; 
and in speaking of the trust she used the words : 

And for facilitating such sale and sales as are 
by me hereinbefore authorised to be made of 
my real and personal estate,” &c. : — Held, that 
the testatrix did not intend an absolute conver- 
sion of the real property into personalty ; and 
that until the trustee exercised the power, the 
property must be considered to remain in its 
original state. Pollen v. Seymour, 2 Y. & C. 

^ ^ 7 Ii. J., Ex. Eq., 12 ; 1 Jur. 958. 

kii of gale — Trust for Division of Pro- 

ceeds — Shall and May Divide,] — A testator gave 
to hi^ widow, ‘^for the benefit and advantage ck£ 
his children,’' power of selling k,& W. 


By a codicil he expressed himself (in effect) 
thus : — “ I do empower my wife to sjU all my 
estates whatsoever, and the money arising from 
such sale, together with my peisonal estate, she 
my said wufe shall and may divide and propor- 
tion among my said childien as she shall think 
fit and pioper, or as she shall dncct by will.” 
The estate wms neither sold noi appointed by the 
widow . — Held, that the direction to sell operated 
as a conversion of the ical estate, and that the 
shares of those children who weie dead devolved 
on their ropiesentatives as peisoiialtj. Griereaon 
Y.Hir.soj)p, or Curh02>,2 Keen G~)3; 6 L. J.,Ch. 26U 

Power if Trustees think fit to Sell — Proceeda 
on Trusts of Residuary Personalty— Right of 
Residuary Legatee.] — Testator, after devising 
Ins real estates in strict settlement, subject to- 
the payment of his debts and legacies, em- 
powmied his trustees, if they in their discretion 
should think fit, absolutely to sell his estate at 
0., and directed them to apply the proceeds on 
ceitain tiusts therein betoie declared of Ins 
residuary personal estate. The sale of the estate 
was not required for pat men t ot debts and 
legacies: — Held, that the power ot sale vested 
111 the trustees was disci erionaiy, and that the 
lesiduary legatee of the personalty could not 
compel a sale. Shtj)}) rchoii v. Tower, 1 Y. Ac 
C. 0. C. 441 ; 6 Jur. baS. 

“Full Power” to sell after A.’s death — Gift 
to A. for Life — Trust for Division after A.’s. 
death.] — A testator ga^e his i esiduary real and 
peisonal estate to his wife for life; and, after 
her death, he gave ‘‘ full pow'cr *’ to Ins executors^ 
their heirs or assigns, to collect all his property 
together, and sell the houses and other estates^ 
and convert into money his funded property^ 
and then to pay certain legacies ; then the whole 
of his property wms to be tlivided amongst his 
twelve first cousins : — Held, on the context, that 
the leal estate ought to he considered as con- 
verted into personalty. Pu n oil y. Biaher fields 
11 Beav. 525 ; 18 L. J., Ch 422 ; 13 Jur. 311. 

Power to Sell aft^r Death of Life Tenant 
— Assignment during her Life of Personal 
Estate — Sale after her Death.] — A tes- 
tator devised his real estate to trustees upon 
trust to pay the rents and piofits to his w’ifc 
during her life, if she should so long continue 
his widow ; and tiom and after her death or second 
mairiage he declaied that they should stand 
possessed thereof upon trust for his children who 
should be then living, and their respective heirs^ 
as tenants in common, but subject to a power 
for the trustees, if they should in their discre- 
tion think fit so to do, to sell the real estate : 
and 111 the event of such sale the trustees were 
to pay, divide, and apply the proceeds unto and 
among his children who should be then living,, 
in equal shares. During the lifetime of the 
widow one of the children assigned all his per- 
sonal estate in possession, remainder, or ex- 
pectancy to trustees for the benefit of bis credi- 
tors. Upon the widow^’s death the trustees of 
the will, in exercise of the powmr therein con- 
tained, sold the real estate Held, that the 
child’s share of the proceeds did not pass to the 
trustees of the creditors’ deed. IbhlUon, In re,, 
L. R. 7 Eq. 226 ; 21 L. T. 1G3. 

Trust for Division — Powar to Sell for 

. 'S^ftcifi^d Purpose.]— Devise of tcaf estate to 
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trustees in fee, upon tiust, to clivMe the same or purpose whatsoever”:— Held first that thr. 

amor g certain i)ersonb ; and the testator autho- power to trnqf-PAa m 
?ised his trustees to Sell any part of the estates realt^lid 

as they should think best, for the purpose of but secondlv tLt ‘J^solutc conversion : 

Sviding the saum:-Held that this^amWel intend 

to a mere permission, awl not to an absolute blended propeitv and to*°iw " 

direction to convort. awl, in the ahsonec of the of real estX awf +n i « 

exercise of the power, the will did not convert together, and Vo rive botWo^nprsons^“'*‘'‘^ f’ 

the real estate into personalty, Luca, v, dfSig„ri«r and that expressly 

=S 273 ; G fc. p..,) m S “(a£ i”lL“r.n" S 

Eeal and Personal Estates— Bireotiou for w™K*^°o\rone *wav'^and 
SaleonA.andB, attaining 21— Division of Pro- m another De ,B2wr 

ceeds.]— A testator directed his trustees to penult 11. L. Cas’ ,>24- Ifi Jur n i’r 

his wife to hold a house for her use to I iiing up their Kim. 163 • io L j Ch 305 bn^Vni^nT™® 
children, E.anaM.,andth.atattheir.arrivingatthe ’ 

agoof 21,nll his estate, real .awl pel sonal, should bo Pull Power to Sell— Tim, •+o«n„= „f i>.», 

sold awl converted into mone.y, awl tlio proceeds and Personal Estate.] — A testator bv^hf 
divided between bis w if e and ns many children will, dated in 1850 7 

as she might have at his death :-Held, that it real and pemonal ricCm 
was the intention of the testator, in the event of colonies, and funds spLified ^v^^m^ in t™7f”‘ 
his wife and any of his child, on living .at his the benefit, in equal^oS^^ 
death surwvmg him. that there should .at some the annual income of his property of h° 
time or other be an absolute sale and conveision brothers E. and G. or the heirs cf fhAv 
flnsrealestateh.^ v- lawful^ begotten 

bMcI, also, the \ufe and one of the daughters lawfully-LgVto^^^^ 
having surj-ived the testator, that the daughte, the shaVe or portion of sudf brothV dtscK 
did not take by devise or ysoent from him such law fully-hegotten heirs ; but if one brother 
any real estate descoudible to her heir-at-law. shouhl , ho without hiwful issue, then shorid the 

whole annual income be paid to the surviving 

._1.ust for Division-Division on A. at- 

taimng Twenty-one -1 ho testator gave liis shoul.l demise without lawfully-begotterhefe 
real and personal estate to trustees, upon trust then should the whole property divided a7o7 
to apply y? '"y''''', proceeds tor his nearest of kin. The testator then appoS 
the benefit of his two dauglitors, with a direo- oxeoutoi's.ivith power to appoint other exSora - 
tlon on the younges attaining _ twenty-one also with full pLer to get m ™one^®“^ 
to diwde the whole into two equal moieties, of sell dispose of, , and convert into money all his 
which the testator g.u e one to his two daughters real and persomal estate, either by public aucC 
equally; and directed the other to be placed out or private contract, .as to his /xeoutors shoS 
on ^vernment or real securities, awl the diyi- seem meet :-Hcld, in the court below (6 Jur„ 
dends thereof to be paid to tiie daughters tor n.r., 138 : 8 W. E. 176), and on appeal that th ’ 

their lives: and uiion their death, the said testator’s personalty wis subject to^an ^xLutS 
moneys and effects to be tlmded amongst their gift over, on the death of his two brothei-s with- 
children :— Held, tli.at ihwe vws no conversion out leaving issue living at his death. On appeal 
by the win ot the moiety of the re.al estate hold also, reversing the court below, that fere 
devised to the <lauehtets on the youngest attain- was no conversion of the realty; aAd that the 
mg twenty-one. teniiei v. Praivv, 7 Hare, 177: brothers took an estate tail as tenaiits mcommoii, 

with cross remainders between them, of such 
^ tods as were subject to English law. Greenwau 

— Jower to coiwert Personal Estate— Iimi- v. Green way, 29 L. J., Oh. 001 — L jj ’ 

tations of Eeal and Personal Estate — Intention.] 

in the following form : Direction to Sell such Part as Trustees 


following form : Direction to Sell such Part as Trustees 

r ^ ^'^od lu fee simple of diveis think necessary for Paying Debts—Presnmution 

freehold manoiN (‘ti-.. situate, etc.; and of a lease- as to Other Parts. ]-When a residue comprising 
hold estate in, ete.. ami alsi> of a copyhuhl e.state leaseholds, fiecholds, and other propertv is devised 

strict settlement, and a direction is given to the 
and of large suins ni the funds ot England: how trustees to sell so much and such part as in 
I do hereby give and devi&e, after my Just debts their sole discretion, they may think necessWw 
and funeral expenses and legacies are paid for the purpose of paying all the testator’s debts, 
t.which I order to be paitl out of my personal a presumption is raised against the conversion 
estate), all my estates in the funtLs of England, of such parts as the trustees may not think 
and all my said manors,' to three persons sucees- necessary to sell for the purpose mentioned, and 
sively in tail male in strict settlement ; *‘and for the court will not interfere with the discretion erf 
default of such iSMie, I give and devise the same the trustees. Z, i iY. W. Ry„ In re, 19 W, E. 22^ 
to my own right heirs for ever.” He then gave 

his trustees a power, with the consent of the Eeal Estate to be considered Personal ^‘for 
person who might be in poKCMon, to lay out his Purpose of Distribution.”]— A testator em- 
pTOnal es^te m the purchase of freeholds, etc., powered his trustees to seU his real estete, and 
to settle the ^me, when purchased, to such directed N,, for the purpose of distribution,” 
uses as were declared of his manora, etc., and to be considered personal estate. He *^en gave 
prmises, devised by this my win, w shall be then it and his personal estate to cettaih bersohs, 
undetermined or <»pable of talking witban ultimate to own right 

-ttcet, etc., to, et|,| for no oHiOt test, h^m and next of lo te r^eeffe 
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natures and qualities thereof.” The piior limi- 
tations having failed • — Held, that there was no 
absolute conversion, but that the heir-at-law 
took the produce of the realty. Edwarch v. 
ThieTi^ 23 Beav. 268. 

Trust for Sale-Hot until Trustees Judge 
most Beneficial — Power or Trust.] — A testator 
devised his real and peisonal estate to tiustees 
upon trust, that a piece of land, pait of his real 
estate, might be absolutely sold as soon as con- 
veniently might be after his death, in such mode 
as his trustees should decide upon, but in case it 
should so happen that at the time the complying 
with his will in that particular wouid be a sacri- 
fice of property, then it was his will that the 
piece of land should not be disposed of until 
such time as his trustees should judge most bene- 
ficial for his estate ; and when all his^ children 
attained the age of twenty-one, then he devised 
his real and personal estate to his children 
equally as tenants m common. All the children 
attained the age of twenty-one. The trustees 
did not sell the piece of land : — Held, that the 
trustee had a discretionary power and not a 
trust for sale, and that there was no constructive 
conversion of the piece of land ; and that, con- 
sequently, the heir-at-law, and not the next of 
kin of a deceased child, was entitled to the shaie 
of such child. Glover v. Ileelis^ 32 L. T. 534 ; 
23 W. R. 677. 

A testator gave an annuity to his wufe, and 
he gave and bequeathed to his seven children all 
his real and personal estate after deducting the 
said annuity ; and after his wife’s decease the 
annuity, together with all rents, dividends and 
profits arising from his estate, to be divided be- 
tween his seven children equally ; and he 
directed his executors to sell and convert into 
money, his furniture, lands, houses, tenements, 
and other property whenever it should appear 
to their satisfaction that such sale would be for 
the benefit of his children, and all money arising 
from the sale to be invested for the benefit of 
his children : — Held, that the direction to con- 
vert was imperative, and operated from the 


implied trust for the conversion of that per- 
sonalty into realty. Where a testator directed 
his trustees to invest the piocceds of the sale and 
conversion of his personal estate “ in the pur- 
chase of land, or real securities, or stock,” and tO' 
pay the “ interest, dividends, and income of his 
h’ust estate” to B. for life, with remainder to* 
the use of his first and other sons successively 
m tail male, with remainder to W. R. B. for life, 
with similar limitations in favour of his first and 
other sons in tail male, with remainder ovei’y 
and the trust estate was not invested in land . 
Held, that this did not necc'^sarily lead to the 
inference that the testator did not intend to 
give the trustees an option to invest permanently 
m personal securities. Evaois v. Ball^ 47 L. T. 
105 ; 30 W. R. 899. 

Share of Realty — Settlement — Devise,] — 

Maniage articles included a policy of assuiance, 
and declared the trusts upon which the policy 
was to be held in the usual manner. The ulti- 
mate trust. which took eifect, was for the husband ^ 
his executors, administratois, and assigns. By 
the same articles the mother of the intended 
wife covenanted to devise one-eighth of her 
lands V Inch were held in fee-simple or a rent- 
charge, or a gross sum of money equivalent 
thereto, to the trustees, their heirs, executors,, 
administratois, and assigns, upon trust to invest 
and re-invest the same if they should so think fit^ 
and to hold the said shares upon the same trusts 
as were declared of the policy, or such of them 
as should be applicable thereto. The mother 
subsequently devised one-eighth of the lands to 
her daughter, and directed the trustees to convey 
it. This was not done. The husband survived 
the wife *. — Held, that there was no conversion of 
the lands, and that accordingly they passed to 
the heir-at-law of the wife. Oiveti v. Oimi^ 
[1897]1 Ir. R. 580. 

b. Request or Consent, Trust Depending* on* 

Money to he laid out — With Consent 
— Ho Consent given,] — Where money is, on 
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subject to her appointment by deed or will, 
equally at twenty-one ; their heirs, if land ; their 
executors, if money ; if no issue, subject to her 
appointment ; and in default, to his other next of 
km, their heirs orexecutois. After the husband's 
death, having disposed of his personal estate by 
will, this property held personal ; to the interest 
of which his widow was entitled for life, with 
power of appointment by implication in the 
event of an only child, dead, under age, and in- 
testate, and liberty to apply. ra?i v. Barnett, 
19 Ves. 102. 

"With Consent and not without — No Con- 
version.]— By a marriage settlement, the husband 
covenanted to pay to the trustees 1,200?. in trust 
with the consent of the husband and wife, and 
not without, to lay it out in the pm chase of lands 
in fee, or for long terms of yeai*s, or of copyhold 
or of customary tenure, and to settle the same on 
the husband for life, without impeachment of 
waste, remainder to the wufe for life, in bar of 
dower, remainder to the use of the children of the 
marriage, as the husband and wife, or the sur- 
vivor of them should appoint, and m default of 
appointment to the use of all the children of the 
marriage in tail. The 1,200?. was invested in the 
funds, and so remained, with the acquiescence of 
husband and wife. There was one child of the 
marriage. The wife survived her husband, and 
afterwards died Held, that the fund had not 
ceased to be money. Bwlea v. Goodhew, 6 Sim. 
685. 

Money Charged upon Land— Power to lay out 
with Consent— Release of Jointure.]— A sum of 

money charged upon lands was, by a marriage 
settlement, assigned to trustees, to pay the in- 
terest to A., the husband, for his life, and after 
his death to pay the wife a jointure of 200?. a 
year, provided that it should be lawful for A,, 
with the consent of the trustees, in wTiting, to 
call m the fund, and lay out and dispose of the 
same in the purchase of an estate of inheritance I 
or freehold, for a term of at least three lives, or j 
of a lease for a term of years, whereof ninety- 
nine years sliall be unexpired, or otherwise 
advantageously, which purchase or disposal, when 
so made, should be settled and vested to the 
several uses, trusts, intents, and purposes therein- 
before mentioned in respect to the said sums. A 
portion ot the fund was paid to the surviving 
trustee, who lent it to A., on a release being 
executed by A. and the wife, and C. their son. 
and acknowledged by her: — Held, after the 
death of A., in a suit by B. to replace the trust 
fund, that the release as to her was inoperative. 
SmithioicJdY, Smltkwich^ 12 Ir. Oh. R. 181. 

Money to be laid out with Consent — Power of 
Interim Investment with Consent — Conversion.] 

— By settlement .500?. was assigned to trustees in 
trust to lay the same out in land with the consent 
of the wife, and to pay the rents to the wife for 
her life, for her separate use, remainder for the 
husband for life, and after the death of the 
survivor, in trust to convey the same to such 
persons and for such estates as the wife should 
by will or deed appoint, and in default of 
appointment, in trust for the right heirs of the 
wife for ever ; proviso, that until such purchase 
should be made, the trustees should invest the 
money in the public funds, with the consent of 
the wife, and pay the dividends to the wife for 
her separate use, and after her death to such per- 
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sons as the rents of the lands to bo purchased 
would goto, accoi ding to the limitations afore- 
said, and to pay or transfer the principal sum 
of 500?., or the stock in which the same should! 
be invested, to such person as, according to* 
the limitations aforesaid, would be entitled to- 
the inheritance of such lands. This 600?. was. 
never paid to the trustees, but remained in 
the hands of the husband at the death of the* 
wife. She having made no appointment, this. 
.)00?. vested in her heir-at-law (subject to tho 
life interest of the husband), but the heir took 
it as money, and therefore at her death this, 
interest passed to Ins peisonal representative^ 
Russell Y. Sjiiythies, 1 Cox, 215. 


Strict Settlement — Conversion.] By 

a marriage settlement a sum of money, part 
of the fortune of the intended wife, wa® 
vested in trustees upon tiust to call in the 
same, and, with the consent in writing of 
the intended husband and wife, or the sur- 
vivor of them, to invest the sum in the 
purchase of leal estate in such part of Ireland 
as the husband and %vife should approve of, 
and it was declared that such lands, and, until 
the purchase, such sum of money, should be 
held upon trust, out of the income, to make up 
any deficiency in the wife’s jointure, and, subject 
thereto, and to certain poitions for younger 
children, in trust for the husband for life, and 
after his death to the use of or in trust for the 
issue of the marriage in strict settlement, with 
ultimate remainder to the right heirs of the 
husband : and it was provided, that in case the 
intended husband, who was a minor at the date 
of the marriage, should refuse to ratify it upoii 
attaining full age, he should forfeit all interest 
in the money Held, that there was a con- 
structive conversion of this sum into real estate. 
Batteste v. Maunsell, Ir. R. 10 Eq. 31 4. 

Bequest of Personal Estate to be laid out 
with Consent— Trusts applicable to Realty- 
Conversion.] — ^A testator directed his trustees,, 
with the consent of his widow, to invest his per- 
sonal estate in freehold, leasehold, or copyhold 
messuages, tenements, or hereditaments, and 
settle them upon certain trusts which were' 
applicable to realty : — Held, that a conversiout 
into real estate was intended. Hereford v. 
Ramnlhlll^ 5 Beav. 51 ; 11 L. J., Ch. 173. 

Trust for Sale at Request of A. and B, or 
Survivor— No Conversion without Request.] 

By a marriage settlement freehold estate and 
some personal estate were conveyed and assigned 
to trustees, upon trust on the request of tho 
husband and wife during their joint lives,, 
and after the death of either upon the request 
of the survivor, to sell the estate, and to stand 
seised and possessed of the estate until sold, and 
of the purchase money, in case the same should 
be sold upon trust for the husband for his ItfCin 
and after his decease upon trust for the w^e for 
her life, and after the death of the survitOr Of 
them to convey the estate, unless sold, and 
the personal estate unto the children and graud^ 
children of the marriage born in the of 

the husband and wife, as they or the 
should appoint, and in default of appointment 
unto and amongst the children of the marriage 
equally. Held, that the estate having been real 
when settled, it was not meant by the settle- 
ment that it ^ould become personal unless the 
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liusband and wife or the surviyor requested it to Parol Contract bv l 

words of request should in fee entered into a verKa 
not he construed as merely intended to enforce of the land and died 
on the trustees the obligation of sale, but as a conrtylncS'lT^ 
inserted for the purpose either of enforcing chaser, in which the cont' 
obh^faon or givmg discretion the context that administration M 
of the mstroment might require. heir. The heir aftemards t 

of the resil“~ 

v. JAtt,, JT L. I. 463. included the proceeds of t 

Devise of Beal and Personal Estate with ' 

^‘consent and approbation” of- A. to Sell- intestate. ^mmo v Tafa, 
•Bealty not Sold Gift of Besidne of Mixed 10 Jur. fK s *) 110 • 12 w’ Ti 
Jimd.]— A testator gave aU his real and personal 7 n. n 

^tate to trustees, upon trast, to permit his wife Parol Contract bv I 


consent and approbation in writing, to sell the denosit TIip vccvino*!. i • received a 
real and personal estate, and invest the moneys writing to^sell the^hind contracted in 

to arise from- the sale of his real and pei-sonh Tt the'same mSe ^ be 

estate on Government or real security, and pav denosit • HePi i-iioV ti o i , paitlj by the 

the interest to her for life ; and after ImiXS SlvTris 1. L f ‘‘‘'“Pted 

to pay two legacies of 50Z. each, and divide the version relatino- biorto^ae°tcstat 
residue of the moneys to arise from his real and HarrUnn r» .S n° * c. *®®**‘*“’ ® lifetinie. 
personal estate between his nephews and nieces 341 ; k Ch D 214 • ‘ •?- iv 

living at the death of his wife. The real estate * ’ ” ^ ^ 

mdrtriLtSw“ Estate.]_Where a man 

, .^^ 0 , lujui.Jii. completed, themoneyagreedtobelaidoutwasheld 
- to to the devisee. ffwc»v.&«-jf^,lAtk 572 

3. Application OP Docteinb. ^ i j. 

« TJ 1 ®eati of Purchaser— Bescission after! 

a. Sale and Purchase. —A person contracted to purchase real eftate 

i. Cota fact. subject to a condition that if he made any re- 

T\ • ./.<*. ■. quisition which the vendor was unable nr ttv-j 

Sa?«T“®T Contract for to comply with, the vendor should be at 

Land devised, and afterwards contracted liberty to rescind the contract. He made several 
to be sold, becomes peraonal estate. Ilayer v. requisitions and died intestate without 
Cowlat^, Dick 56.8. ^ ing the contract, and after hS Jeath the v^ndo; 

■wards’^s^nfH? a real estate and after- ’'®®cmcled it on account of his alleged inability to 

I*’ P® Pmehase was not completed comply with one of the requisition wSch if not 

monL with might have given tlm pSase^^^ 

personal representatives, *0 compensation, but would not ha-ve pu. 

stnofl^V"! ^^®.‘l®™®®® 0^ tlie testatrix, aotwith- titled him to annul the contract • Held that 

^upv o’f a? *^^® «®‘ate for the purchase ‘he heir-at-law of the purchaser was Stitl’ed^fo 
f M ^ notwithstanding the 1 Viet. c. 26, have the amount of the purchase mrnpv 

« Jut 20 ^™^ 3 Beav. 1; him out of the intestate’s personal estatl^‘jTMh!° 

or Cook, 41 L. J., Oh. 306 • L R 1 

Agreement between Claimants to Estate Tettltnr^n 
for Sale and Division of Purchase Money dies ^ particular estate, but 

— ^Death of Party before Sale 1 a ona wnwii ^ ^ purchase is completed ; after- 

B. had conflicting claims to a freehold estate is disskvpfR* affairs, the contract 

A. proposed that the estate should be sold as sunk into p shaH not be ^ 
soon as possible, and the produce divided WpT estate, but shall be laid 
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of the veador’s title being defective, it was agreed 
that until the defect was remedied the pur- 
ohaser should occupy at a rent; and that on 
remedy thereof and payment of purchase money, 
the vendor would assi^ to the purchaser. The 
vendor in 1812 bequeathed “all his leasehold 
estates,” and died before completion of the 
purchase .-—Held, that the leaseholds did not pass 
umder this bequest. Goold v. Trague, 5 Jur. 

116 ; 7 W. K 84. 

Death of Vendor before Completion — 
Defective Title.]— Testator at the date of his 
death had contracted to sell certain lands for 
:4,0002. After his death the trustees found that 
no title could be made to part of the lands, 
sand rescinded the contract. They then put up 
-the lands to which they had a title for sale by 
sanction, and sold them for 2,500^. to the same 
purchaser:— Held, that there was no conver- 
sion by the testator’s contract of the property 
comprised therein. 77wmas, In re^ Thomas v. 
Howell, ,56 L. J., Ch. 9 ; 34 Ch. D. 166 ; 55 
L. T. 629. See also LysagJit v. Hdwards, 45 
L. J., Ch. 554 ; 2 Ch. D. 499 ; 34 L. T. 787 ; 24 
W. B. 778. 

ii. Ogithm to Turchase. 

lease with Option to Purchase — General 
Devise of Lessor’s Eealty — Exercise of Option 
after Testator’s Death — Conversion.] — ^A. makes 
a lease to B. for seven years, and on the lease 
is indorsed an agreement that if B. shall, within 
a limited time, be minded to purchase the in- 
heritance of the premises for 3,000^., A. would 
convey them to him for that sum. B. assigns to 
0. the lease and the benefit of this agreement. 
A. dies, and, by will, gives all his real estate 
{generally) to D., and all his personal estate to 
E. and D. equally. Within the limited time, but 
after the death of A., C. claims the benefit of the 
agreement from D., who accordingly conveys the 
premises to C. for 3,000h This sum of 3,000Z., 
when paid, is part of the personal estate of A., 
and E. is entitled to one moiety of it as such. 
Zawes V. Bennett, 1 Cox, 167 ; 1 B. R. 10. S. P., 
Townley v. Bedivell, 14 Ves. 591. But see 
Hraves, In re, 15 Ir. Ch. R. 357. 

Landlord and Tenant — Eire Insurance.] — 

Under the terms of a lease the landlord cove- 
nanted to insure, and the tenant had the option 
to purchase for a fixed sum. Before the time for 
exercising the option, the demised buildings were 
burnt, and the landlord received the insurance 
money. The tenant then exercised his option to 
purchase, and claimed the insurance money as 
part of his purchase : — Held, that under the cir- 
cumstances the tenant had no claim to the insur- 
ance money. Edwards v. West, 47 L. J., Ch. 
463 ; 7 Gh. D. 858 ; 38 L. T. 481 ,* 26 W. R. 507. 

There is no conversion of the estate, as 
between the person giving and the person exercis- 
ing an option to purchase, from any daie earlier 
than the exercise of the option. Lawes v. Be 7 i- 
nett, 1 Cox, 167, considered. Ib. 

Lease for Lives Renewable— Option to fine 
down Rent.]— Where 0. made a lease for lives 
renewable for ever, reserving the yearly rent of 
20Z., and thereby covenanted that if the lessee, 
his heirs or assigns, should be minded to fine down 
the said rent, it should be released on payment 
of 300 Z. : — Held, that the said sum of 300Z., being 
paid after the death of C., was personalty, and 


should go not to his heir but to his executor 
Crofton, In re, Ir. R. 1 Eq, 204. 

Lease with Option of Purchase — Exercise 
after Lessor’s Death,] — Under an agreement to 
lease real estate, the tenant was to have the 
option of purchasing the premises at the expi- 
ration of the term, or sooner, if the lessor should 
wish to dispose thereof. The lessor died, and at 
the expiration of the term the leisee claimed to 
be entitled to a conveyance, which was executed : 
— Held, that the realty was converted, and the 
purchase money belonged to the personal repre- 
sentatives of the lessor. ColUngwood v. Itow, 
26 L. J., Ch. 649 ; 3 Jur. (n.s.) 785 ; 5 W, R. 484. 

— — Option to Purchase after Death of Lessor 
— Intestacy.] — The principle of Lawes v. 
Bennett (1 Cox, 167), that where an option of 
purchase of real estate given by contract is not 
exercised until after the death of the creator of 
the option, the proceeds of the sale form part of 
his personal estate, applies to the case of an in- 
testacy, and notwithstanding the fact that the 
option is exercisable only after the death of the 
creator of such option. Isaacs, In re, Isaacs v. 
Reginall, 63 L. J., Ch. 815 ; [1894] 3 Ch. 506 : 
8 R. 660 ; 71 L. T. 386 ; 42 W. R, 685. 

Specific Devise.] — Where lands let on 

lease, subject to an election in the lessee to pur- 
chase the fee simple, were devised by the specific 
description, not in general terms, and after the 
death of the testator the lessees elected to pur- 
chase : — Held, that the purchase money did not 
fall into the residue of the personal estate, but 
went to the specific devisees of the land. Brant 

V. Vause, 1 Y. & 0. 0. C. 580 ; 11 L. J., Ch. 170 : 
6 Jur. 313. 

A testator devised an estate, H., by his will, 
the limitations of which he varied by a codicil, 
both dated prior to the Wills Act, and afterwards 
he entered into a contract by which he agreed 
to give, after his death, to A. alone the option of 
purchasing the estate N., and also another estate 

W. , upon the purchase of which the contract for 
an option was entered into. By a second codicil, 
made after the Wills Act, reciting the purchase 
of the estate W., he devised that estate. A. 
enforced a sale to him by suit against the' 
devisees of the testator — Held, that the pur- 
chase moneys of estates N. and W. devolved ac- 
cording to the limitations of the will, which 
would have been applicable to these estates in case 
there had been no sale. Emuss v. Smith, 2 
DeH. &Sm. 722. 

Where a testator, after having by his will 
specifically devised real estate, subsequently 
made a codicil confirming his will, but not in 
terms referring to his real estate, and also on the 
same day (but whether before or after the exe- 
cution of the codicil did not appear) executed a 
lease of the real estate so devised, giving the 
lessee an option to purchase the same, and such 
option was exercised after the testator’s death : — 
Held, that there was sufficient indication of in- 
tention on the part of the testator to take the 
case out of the rule established by Lawes v. 
Bennett (1 Cox, 167), and that the proceeds of 
sale of the real estate went to the specific 
devisee, and did not form part of the testator’s 
residuary estate. Emuss v. Smith (2 He G-. & Sin. 
722) followed. Byle, In re, Pyle v.- Pyle, 64 
L. J., Ch, 477; [1895] l.Oh. 7^; 13 R. 396 ; 
72 L,. T. m 5 " 
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"Where, after maldng a will devising a specific 
estate and "bequeathing the personal residue to 
other persons, a testator entered into a contract, 
giving an option of purchase over part of the 
estate, which option was exercised after the 
death Held, that the property was converted 
from the date of the exeicise of the option, and 
went to the residuary legatees. Weeding v. 
Weeding, 1 John. & H. 424. 

iii. Statutory Powers. 

Purchase under — Death of Testator after 
Kotioe given and Price agreed.] — The common 
council of London being empowered by a local 
act of parliament to take a freehold house 
belonging to A. for the purposes of the act, at 
the expiration of six months after notice given 
ot their intention to take the same, served A. 
with the required notice in September, 1840. 
The amount of the purchase-money was after- 
waids agreed upon, and an abstract of A.’s title 
was sent to the common council. In April, 1841, 
he died, having by his will, dated in 1837, de- 
vised his real estate to B., and his residuary 
personal estate to C. : — Held, that the purchase 
money (winch after A.’s death was paid into 
court under the act) was to he considered, not as 
paitof his real, but as part of his peisonal, estate, 
and that all his debts, &c., having been paid, it 
belonged to Ins residuary legatee. Hawliins, Me 
]}arte, 13 Sim. 569. 

Settled Land.]— Money paid by certain corn- 


fixed by a jury, the purchase money was paid 
into court under the act, — the trustees of the 
settlement not making out a satisfactory title : — 
Held, that in the absence of any conveyance bj 
the trustees, the sale must be deemed to have 
been effected under the act of parliament only,; 
and theiefore that the purchase money was im- 
pressed with the character of real estate under 
the thirty-fifth section of the London Bridge Act ; 
also that if there had been any conversion, it 
must have been by the conjoint operation of the* 
articles and settlement, and of the act of 
parliament, but that the settlement and act of 
parliament could not in this case have any 
conjoint opeiation. Taylor's Settlement, In 
9 Hare, 596. 

Stock produced by a real estate under the 
London Dock Act (39 & 40 G-eo. 3, c. 47), subject 
to jointure, considered as real estate, the original 
character not having been displaced by a com- 
plete conversion. Shard v. Shard, 14 "Ves. 348. 

Land subject by Will to Option of Burebase.]* 

— A testator directed his trustees to offer certaini 
land to Ins son at a specified price on the death 
of his widow. The land was purchased by a 
railway company under its act for more than 
twice the specified sum : — Held, that the son’s>' 
right of pre-emption was not affected by the* 
purchase, and the son was entitled to the differ- 
ence. Canfs Estate, In re, 4 De G. &; J. 503 ; 28» 
L. J., Ch. 641 ; 6 Jur. (N.s.) 183 ; 7 W. R. 624. 

Where Owner Incapacitated.] — In the absence 


which A. was seised m fee in remainder, and 


railway act is not to alter the course of devolution 

winch money had been invested in Zl. per cent. f 
annuities Held, to be real not personal estate. company, by \irtue of its 

Tn!^ 3 , I,ire. Cramer, & parte, 1 Sm. “ incapacitated pereon for 

& G. 32; 22 L. J., Ch. 369 ; 16 Jur. 1063; 1 y,® purchase of lands, the moneyis to be con- 
w p 17 sidered as real, and not as personal, estate. Mid-- 

XJnder'the compulsory powers of the .5 & 6 
Will. 4, c. 69, a poor-law union compulsorily took j 

lotirio ciTK-^ nciiri fVick infrv PAnr+. The Commissioncis of Woods and Forests toolc 


Will. 4, c. 69, a poor-law union compulsorily took rpi * n ^ txr j 1 w ^ 

lauds, and paid the purchase-money into court. ^ The Commissioners of Woods and Forests took 

On the petition of the tenant for life, the amount incapacitated 

was invested in stock, and the dividends were, the purchase-money into the 

under an order of the court, paid to her for life. Exchequer. That court made an order 

On her death, intermediate limitations having the cost of the commis- 

failed, her heir at hw. to whom the ultimate afterwards transferred: 

remainder was limited, petitioned the court Court of Chancery under the 5 ^ ict. 

that the stock might be paid out to him : — Held, \ , Upon an application by the parties whc\ 

that the stock continued real estate, and the entitled to the real estate 

money was ordered to be paid to him. Earner's Ueld, that they were entitled to a transfer of the 
Estate, In re, 5 De G. & S. 483 ; 22 L. J., Ch. the petition and 

369 * 16 Jur. 1063. transfer must be paid by the commissioners. 

By a marriage settlement freehold estate and 26 L. J., Oh. 349. 

some personal estatewere conveyed and assigned I^ands Clauses Act-Character of Purchase- 
to trus oes, upon trast on the request of the Money under.]--The purchase-money of lands 
husband and wife during their ^oint lives and 4^ Land Clauses Act, when paid 

after the death of either upon court under the 69th section is rLFtf: 

Survivor, to sell the estate, and to stand seised +v.a vAfE 

and possessed of the estate until sold, and of the naTTim'^ P^tnfp in cp 8 T)rl-xJ' 
purchase money, in case the same should be sold ni, ci « . q An - « qoo . ? 

his decease upon trust for the wife for her life, Purchase of Infant’s Eeal Estate ]—Pur- 

and, after the death of the survivor of them, to chase money paid into court by a railway company 
convey the estate unless sold, and assign the under s. 69 of the Lands CLauses Act, 1845, for 
personal estate unto the chilc^en and grand- land of which an infant is absolutely seised in 
children of the marriage born in the lifetime of fee, remains impressed with the character of the 
husband and wife, as they or their survivor real estate, and on the death of the infant de- 
appoint, and m default of appointment, scends to his heir-at-law. Xelland v. Eulford, 6 
hhto and amongst the children of the marriage Oh. D. 491 * 25 W. R 506 
equally. The estate was taken by the corpora- * 

tion of London under the London Bridge Act Compulsory Powers — Death of Landowner 
(4 Geo. 4, c. 50), and, the price having been after Agreement as to Price, but not as to 
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^TiaEtum of Land to be taken.] — An agreement 
was entered into between a landowner and a 
company having compulsory poweis to take 
land, and if the company should make its line, it 
would pay for such, if any, of the land as it 
should so take at the rate of 500Z. per acre ; and 
in consideration of such agreement, the land- 
owner agreed that he would permit the company 
to take such land under the authority of its act 
on those terms. The landowner died, and then 
the company took some of his land : — Held, that 
the money belonged to his real, and not to his 
personal, representatives. Walker\ In 

re 1 Drew. 508 ; 22 L. J., Ch. 888 ; 17 Jur. 706 ; 
1 W. B. 378. 

Death of Testator after Agreement, but 

before Completion.] —The owner of an estate, after 
having devised it to an infant, agreed under 
compulsion to sell a portion of it to a railway 
company. The owner having died before the 
completion of the purchase without having 
altereti his will : — Held, that his executois, and 
not the devisee, were entitled to the purchase 
money, and to the compensation for severance ; 
and, secondly, that the railway company was 
bound to pay the costs of the infant devisee. 
Manchester and Southport i2y., In 19 Beav. 
365. 

Hotice to Treat, Effect of.] — Where a 

notice to treat for the purchase of property was 
served by a railway company on the owner of 
such property, and nothing further was done 
until after the death ot the owner, who had 
specifically devised the property comprised in the 
notice to treat : — Held, first, that the mere notice 
to treat served by the company did not consti- 
tute a contract by the owner for the sale of the 
property. Haynes v. Haynes^ 1 Dr. & Sm. 426 ; 
30 L. J., Oh. 578 ; 7 Jur. (K.s.) 595 ; 4 L. T. 199 ; 
9 W. B. 497. 

Held, secondly, that if it did, a bill for 
specific performance would not lie against the 
owner ; and, therefore, that the notice to treat 
Ad not effect a conversion of the property com- 
prised in the notice. 11). 

A public body gave notice to the owner of land 
of their desire to treat with him under their 
parliamentary powers for the purchase of it. 
He offered to take 1,250^. for the land, and after- 
wards died intestate, nothing further having 
been then done on either side. The purchasers 
subsequently proceeded with the transaction, 
and paid the money into court. Upon a question 
whether the heir-at-law or the administrator of 
the intestate was entitled to the money : — 
Held, that as the purchase-money had not been 
finally ascertained in the lifetime of the intestate, 
that there was no contract in existence at his 
death ; that there had been no conversion of the 
land into money in his lifetime ; and that the 
heir-at-law was entitled to the money. Arnold^ 
Bx parte^ Battersea Parh AcU^ In re^ 32 Beav. 
591 ; 8 L. T. 623 ; 11 W. B. 793. 

A railway company gave notice to a landlord 
to treat for the purchase of land. The company 
was let into possession under a verbal arrange- 
ment. The price had not been fixed when the > 
landowner died : — Held, that there was no con- 
' version. Righton v. Righton, 36 L. J., Ch. 61. 

Valuation.] — ^W., by will, in 1859, be- 
queathed leaseholds to his sister A., and the residue 
of his estate to his sister E., and in 1865 was 


served with a notice on the part of a railway 
company to treat for the purchase, under the 
provisions of its acts, of the leaseholds for the 
purposes of the railway. Surveyors appointed 
by W. and the company, but not in writing, 
settled the value of the leaseholds, and the former 
verbally agreed to laccept the sum named. W. 
died in February, 1869, the matter remaining in 
abeyance till April, 1870, when the sale was 
completed by his executor: — Held, that the 
notice to treat, followed by the valuation of the 
surveyors, was, notwithstanding the Statute of 
Frauds, a valid contract ; that there had been 
an ademption of the bequest to A. ; but that she 
was entitled to the rents which had accrued 
between the death of the testator and the com- 
pletion of the purchase by the company. Watts 

V. Watts, L. B. 17 Eq. 217. 

Award as to Value.] — Where a vendor of 

freehold land died after an award had been made 
under the compulsory clauses of the 8 & 9 Vict.. 
c. 18, and the amount of the award had been paidl 
into court, the personal representative of the* 
vendor was held entitled to the amount so paid 
in as part of the personal estate of the testator, 
Wootto7i, In re, 1 N. B. 193 ; 7 L. T. 620. 

Beal Estate taken under Compulsory Powers',* 
Proceeds of — “Moneys” or “Beal Estate” of’ 
Testator.] — A testator gave to his wife all the 
lesidue of his personal estate, including all 
moneys to which he was entitled under his 
fathei’s marriage settlement, and declared it was 
not his intention to make any disposition of his 
real estate. He was entitled, under his father’s 
marriage settlement, to consols, the proceeds ot 
the sale of real estate, taken under compulsory 
powers, and paid into court : — Held, that this- 
sum was not included in the moneys bequeathed, 
but went as real estate to the heir. Skeggs, In 
re. 11 Jur. (n.s.) 274 ; 12 L. T. 166 ; 13 W. B. 
512. S. C., on appeal, 2 De G-. J. & S. 533 : 13 

W. R. 567. 

Contract for Purchase of Settled Estate w'ith 
Tenant for Life and TJltimate Owner in Pee.]-— 

A, being tenant for life of real estate, under a 
mamage settlement, and ultimate owner in fee, 
subject to intervening interests, contracted to 
sell the estate to a railway company absolutely. 
A., by his will, made previous to the contract, 
had specifically devised this estate, and there was 
no general devise in the will. Ho conveyance 
having been executed to the company, it paid;* 
interest upon the money to the tenant for life / 
and upon his death, and failure of all the inter- 
vening interests, the company paid the principal 
and arrears of interest into court under its 
special act, the clauses of which correspond with 
the Lands Clauses Act : — Held, that there was 
no conversion of the real estate ; that the specific 
devise failed; and that the purchase money 
descended to the heir of A., and the devisees 
under the will of the heir were entitled. Baqot. 
In re, 31 L. J., Ch. 772 ; 6 L. T. 774 ; 10 W. B 
607. ' 

Settlement to such uses as D. should appoint 
— Contrast for Sale to Bailway Company — ^Power 
Executed by.] — Under a settlement lands stoo4 
limited to such uses as D. should by deed appoint, 
and subject thereto to the use of D. and the heirs 
of his body, with remainders over. D. was also 
absolutely entitled in fee to other lands. A raBT 
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way company required part both of the settled 
estate and of the Innds to which D. was 
absolutely entitled. By an agreement, not under 
seal, made between D. and two of the directors of 
the company, the parties thereto bound them- 
selves to abide by the determination of the 
arbitrators and umpire therein named as to 
purchase money and compensation to be paid. 
The schedule comprised the lands required by 
the com])any, without any distinction as to the 
titles under which they were held ; and a single 
sum was awarded to D. as the purchase money 
for the whole thereof. Before any conveyance 
was executed, D. died :~-Held, that the agree- 
ment operated in equity as an execution of the 
power of appointment in the settlement ; and 
that the purchase money was payable to the 
legal personal repiesentative of D. as part of his 
personal estate. Lylies^ In re, L. E. 7 Eq. 337 : 
20 L. T. 292 ; 17 W. E 658. 

b. MCortg-ages. 

Power of Sale-Trust of Surplus Produce.] — 

Mortgage deed containing power of sale, and that 
surplus of produce shall be paid to mortgagor, his 
executors, &c , if sale takes place in lifetime of 
mortgagor, surplus is peisonal estate ; but if after 
his death, it is real estate, as equity of redemp- 
tion descends to heir-at-law. Wriyht v. liose, 2 
Bim. & S. 323 ; 25 E. E, 209. 

Sale after Mortgagor’s Death.] — Eeal estate 
was conveyed to a trustee, on trust to permit a 
mortgagor to receive the rents and profits, and, 
upon payment of the principal and interest of 
the mortgage debt as therein mentioned, to re- 
convey the estate to the mortgagor, his heirs 
and assigns ; but if default should be made in 
such payment, then that the trustee should enter 
into possession of the premises, and, at his dis- 
cretion, sell the same, and pay over the residue 
or surplus (after payment of the debt, interest, 
and costs) to the mortgagor, his heirs, executors, 
administrators, or assigns. There was default in 
payment, but no sale of the estate took place 
until after the death of the mortgagor, who 
devised it to the plaintiffs for life, with remainder 
over in tail : — Held, that there was no conver- 
sion, but that the surplus proceeds passed by the 
devise as real estate. Bourne v. Bourne, 2 Hare 
.35j IIL. J., Ch.416; 6Mur.775. 

Sale during Mortgagor’s Life— Surplus Paid 
into Court.] —A mortgagee, in pursuance of a 
power m his mortgage deed, sold the real estate 
comprised therein and paid the surplus moneys 
into court to the credit of the mortgagor. The 
moneys were not claimed by the mortgagor 
during her lifetime:— Held, that her adminis- 
trator was entitled to have the fund in court 
paid out, although the application was opposed 
by the heir of the mortgagor, upon the ground 
that the mortgagor, at the time of executing the 
mortgage, was not of sound mind, and that an 
ejectment had been brought by the heir against 
the purchaser of the property. Smitli, In re, 7 
Jui. (N.s.) 903 ; 9 W. E. 799. 

Trust of Surplus for Mortgagor, Ms Executors, 

. Administrators, or Assigns.]— In consideration 
of money lent, real estate was conveyed to the 
lender, his heirs and assigns, upon trust, in case 
the principal inon^y* and interest Should be re- 
j^i(U)y a given dayf# bOW1ver,fh|s 

i f I { ‘ 


or assigns ; but in case default should be made 
then upon tiusts for sale, and the trusts of the 
purchase-money were declared to be for payment 
of the principal money, interest, and costs, and 
subject thereto for the borrow^er, “ his executors 
administrators, or assigns.” Default having been 
made : — Held, that the trust of the surplus being 
for the borrower, “his executois, admmistratorb 
or ^ assigns,” and not for him, “ his heirs or 
assigns,” the deed operated to convert the pro- 
perty as betw^een his i eal and personal represen- 
tatives. Ufiderwood, In re, 3 K. & J. 74.5. 

A. moitgaged real estate to B , and gave B. a 
power of sale, and the trusts of the surplus pur- 
chase-moneys were declared to be for A., his exe- 
cutors, administrators, and assigns. A. died. 
After A.’s death the estate was sold under the 
power of sale Held, that A.’s real, and not his 
peisonal icpiesentatives, w'ere entitled to the sur- 
plus purchase-money. Clarleh TriieU, In re 22 
L. J., Ch. 230. 

Inconsistency between Eeservation of Equity 
of Eedemption and Trust of Surplus Proceeds. } 

—By a marriage settlement land belonging to 
the husband was conveyed, for making a provi- 
sion for the wife and the issue of the mairiage 
to such uses as the husband and wife should 
by deed jointly appoint, remainder to the 
use of the husband for life, remainder to 
the use of the wife for life, remainder to uses in 
favour of the children of the marriage, with ulti- 
mate remainder to the use of the heirs and assigns 
of the husband. A right of entry was given to 
the trustees in the event of the death of the 
parents during the minority of the children. 
There was no settlement of any money, and no 
po\yer of sale. The husband and wute exercised 
their joint power of appointment, and mortgaged 
the property comprised in the settlement. There 
was a proviso for redemption which provided 
that, on payment of the mortgage debt, the 
mortgagee should reconvey the property to the 
uses of the settlement. The mortgage contained 
a power of sale which provided that the moit- 
gagee should pay over the surplus pioceeds of 
the sale to the husband, “ his heirs, executors 
administrators, and assigns.” The husband died, 
and the mortgagee exercised his power of sale, 
and after payment of the mortgage debt, interest 
and expenses, had a surplus in his hands : — Held,’ 
that there was no resulting trust of the surplus, 
and that the husband’s legal personal represen- 
tative was entitled to the fund, and not his heir- 
at-law. Jones V. Buries, 47 L. J., Ch. 654 : 8 
Ch. D. 205 ; 38 L. T. 710 ; 26 W. E. 554. 

Eight to Interest — Death of Mortgagee under 
Contract to Purchase Estate, ] — Where a testator 
having contracted to purchase an estate, and 
taken a transfer of a mortgage on it, specifically 
devised it : — Held, that the devisee was not 
entitled to the interest on the mortgage between 
the testator’s death and the completion of the 
purchase. Pu^eley v. PuxUy, 1 H. E. 509 ; 8 
D. T. 570. 

c. Order for Sale. 

Power of Sale— Consent of Trustee— Ho Sale.] 

-Where parties interested under a will which 
gave to the devisee in trust a discretion as to 
whether he should convert the realty or not, had 
a bill to cairy the trusts of the will into 
effect, and upon consent of Che thru$tee the 
oeurt directed a s^le a 
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estate ; bu*-, after various attempts to sell, no sale 
had taken place, and the master to whom the 
matter had been referred had reported against 
the expediency of a sale: — Held, that the 
nature of the property was not altered by such 
proceedings. PoUn/ v. Scymonv^ 2 Y. & C. 708 ; 

7 L. J., Ex. Eq. 12 ; 1 Jur. 951. 

Sale under Decree for raising Charge — 
Surplus.] — A party seised in fee of real estate, 
subject to a term fo»’ raising charge, devised in 
general terms, sufficient to compitse the estate 
charged, part thereof was afterwards sold under 
a decree for raiding the charge, and the testator 
afterwards sold the reversion, and p irt of the 
purchase-money remained in court, after paying 
off the charge, until after the death of the tes- 
tator : — Held, that such suiplus still letained 
the character of real estate. Jrrmy v. Pn'Mon^ 
13 Sim. 356. See also Scott v. Scotty 9 L. K., Ir. 
367. But qumre, see Steed v. Preece^ post. 

Administration Suit — Sale — Surplus after 
Payment of Debts.] — Subject to the debts, real 
estates were devised to A. They were all ^old 
in an administration suit, to wffiich the devisee 
was a party. After payment of the lebts, there 
remained a sum in court at the death of the de- 
visee : — ^Held, that it was of the character of 
real estate, and passed to her heir. Coohe v. 
PeaUy, 22 Btav. 196. Bnt see next cas»\ 

Suit for Administration of Trusts— Sale under 
Decree of Infants’ Eeal Estate.] — It a conversion 
is rightfully made, whether by the court or a 
trustee, all the consequences of a co iversion 
must follow, and theie is no equity in favour of 
the heir or anyone else to take the property m 
any other form than that in which it is found, 
and the whole question to be considered is, 
whether the estate h is been rightfully or wTong- 
fully sold. JermyY, Pre^iton^ 13 Sim. 356, and 
Coo'he V. Beale y, 22 Beav. 196, doubted. Steed v, 
Precee, 43 L. j., Oh. 687 ; L. E. 18 Eq. 192 ; 22 
W. K. 432. 

Presumption of Lawfulness of Order.] — The 

court must be assumed and presumed to h.ive 
acted lightly and lawfully, and not to have 
done anything that it could not rightfully and 
lawfully do. Smith, In re, L. R. 10 Oh. 79; 23 
W. R. 297. 

Sale for Purpose of Paying off Mortgage 
Power of Sale— Consent of Beneficiaries— Sur- 
plus.] — A biother ga\ e the residue of his leal and 
personal estate to his thiee sisteis as tenants in 
common, and he em powdered his executor to sell 
all or any pait of his leal estate, and to stand 
possessed of the clear proceeds upon trust to pay 
his debts, funeral and testamentary expenses, and 
legacies, and to hold the residue in tiust for his 
said thiee sisters as tenants in common, and to 
pay and divide the same accordingly. A portion 
of the real estate w^as sold under an order of the 
court, with the concurrence of the sisters, for the 
purpose of paying off a mortgage on another 
part of the estate. The purchase-money w^as 
paid into court. The mortgage did not exhaust 
the proceeds of the sale : — Held, that the conver- 
sion was absolute, and that the surplus was per- 
sonal estate. CrQWther v. Bradmy, 28 L. T. 464 

Orto te Sale— De^aHi of Party belbre Salb 
De(»ee.]r— Wtoy in an 


tration suit asking also for paitition of real 
estate, the court directed a sale, but before it 
was effected one of the parties inteiested in 
the real estate died : — Held, that the estate was 
sufficiently converted, and the estate having 
been sold, the share of the deceased beneficiary 
passed to his legal personal representative. 
S’-eed V. Preece, supra, followed. Arnold v. 
Bixon, L. R. 19 Eq. 113 ; 23 W. R. 314. 

- Power of Sale in Trustees— Administra- 
tion Action.] — An absolute oidex for sale made 
within the jurisdiction of the couit man admin- 
istration suit operates as a conveision from the 
date of the order and before any sale has taken 
place. Ilyett v. Mehn, 53 L. J., Ch. 211 ; 25 
Oh. D. 735 ; 50 L. T. 54 ; 32 W. R. 513, 

— Death of Party before Sale— Part only 
Sold.] — One of several tenants in common of an 
uninoumbeied estate, wdio had presented a peti- 
tion as owners and obtained an absolute oiiler for 
sale, died intestate before any sale. Part was af ter- 
waids soil, and part remained unsold . — Held, 
that the order for sale operated as conveisiun 
into peisunalty of the shaic of the deceas d in 
the estate. Beamtsfs Estate^ In re, 27 L. R , Ir. 
326. 

d. Act of Parliamenti 

Abolition of Slavery Act — Compensation ] — 
The compulsory manumission oi sale of slaves, 
effected by the Abolition of Slavery Act, 3 & I 
Will. 4, c. 73, so impicssed slaves with the 
character of peisonal estate from the passing 
ot the act, that tne compensation money for 
slaves passed under the will of a testator made 
after the passing of the act, and who died 
bofoie the period of manumission bad ariived, 
although the will w'as not attested so as to pass 
real estate. Piehards! v. Atf.~(ren. for Jamaica, 

6 Mooie, P. C. 381 ; 13 Jur. 197. 

It is difficult to distinguish between the case 
of a conversion by a voluntary agreement for* 
sale, and a conversion effected by a sale which 
the legislature has rendered compulsoiy on the 
vendor, and which acts as a conveyance of the 
vendor’s interest. Ih. 

Irish Church Act, 1869 — ^Abolition of Advow- 
sons— Compensation.] — A testator made a devise 
of advow’sons in Ireland, The Irish Church 
Act, 1869, 32 & 33 Yict. c. 42, wms afterwards 
passed abolishing advowsons and giving their 
owmeis a right to compensation. The testator 
after the passing of the act made a codicil to 
his will and then died. Compensation for the 
advowsons was claimed on behalf ot the devisee, 
and was ascertained and made payable to the 
executors of the testator : — Held, that the com- 
pensation money was p lyable to the executors 
of the testator, and not to the devisee ot the 
advowsons. Erewen v. Ercicen, L. R. 10 Ob. 
610 ; 33 L. T. 43 ; 23 W. R. 864. 

Railway Act — Extinguishment of Free- 
hold Rights in Shares of a Company by,]— ^ 

Alter a devise of “ all my real estate ” upou 
certain trusts, the testator appointed his exqcu- 
tor, and gave to him “ all my railway, capal, and 
navigation s lares, moneys, and personal estate,” 
for payment of debts and legacies, ^nd gave 

the residue and overplus of my personal estate 
payments thereinbefore ^ 
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mentioned, unto 0., her executors, and admini- 
strator absolutely. The navigation undertaking, 
in which testator held two shares, became vested 
m a railwa}^ company under an act of parliament 
which provided^ for the extinguishment of the 
freehold rights in tiie shares upon a conveyance 
to the railway coninany by the holder, who was 
to be thereupon entitled to receive shares in the 
railway company. No conveyance of the shaies 
to the railway company was execute^ 1 by the 
testator, and they were at his death standing in 
his name in the share register of the navigation 
company in possession of the railway company ; 
—Held, that the effect of the act of parliament 
was to convert the shares into personal estate 
Cadmmi v. Cadman, 41 L. J., Ch. 4(>8 : L. K. 13 
Eq. 470 ; 20 W. R. 356. 

4. Effect of Disability. 

a. Infant’s Property. 

Principle.] — In all cases the court will so 
guard the property of an infant, as that the con- 
version of it shall not change the nature of it, 
between the represen tatives^ TIT/ re v. PolhiU 
11 Ves. 278 ; 8 R. R. 144. 

Infant’s Personalty laid out in Real Estate.’’ 

—Upon the application to lay out part of an 
infant s money m land, if he dies before twenty- 
one, or disapproves of the purchase, the property 
will not alter, Sergison v. Smleij^ 2 Atk. 413. 

Lands purchased by guardian for infant, 
<iunng his minority, considered as personalty. 
•Gmoii V. 8('nd(uuon% Dick. 45. 

An executor in trust for an infant of a lease 
for 99 years, determinable on three lives, on the 
lord s refusing to renew but for lives absolutely, 
complies with the lord, and changes the years ' 
into lives ; on the infant’s dying under twenty- ' 
one and intestate, this shall be a tiust for his ' 
administrator, and not for his heirs. Wlttet* v ^ 
Witter, 3 P. W. 99. * 1 

Personal property of infant ordered to be laid 1 
out m land, though there were no directions in ^ 
will for changing nature of it ; the estate to be ^ 
conveyed in trust for him. his executors, &c., till ^ 
twenty-one, and after to him and heiis. A[,s'7/. I 
•/fwrto/i V. 6 Ves. 6 ; 5 R R 201 ^ 


- Tenant in Tail.] — Where guardian of an infant 
, tenant in tail cut down timber, the money fur it 
I shall be personal estate of the infant ; but, if the 
; infant has the fee, it shall be considered as le-il 
> estate. T?d//t v. 7Wl/t, AmbL 370 ; Dick. 322* 

1 Proceeds of Timber cut and sold by Order of 
' Court— Infant entitled in Pee, with Executcrv 
, Devise over.]~An estate being devised to A. m 
fee, with an executory devise over in the event 
which happened, of his dying under twenty-one 
, without issue Held, that a fund produced by 
the sale of timber on the estate, cut and sold bV 
order of the court in the lifetime of A., was the 
personal property of A. Pger v. .84 Beav^ 

504 ; 34 L. J., Ch. 513 ; 12* L. T. 142 ; 13 AV R* 
732. 

Land subject by Will to Option of Purchase- 
Purchase under Compulsory Powers during 
Infancy of Beneficiaries— Shares of Beneficiaries 

testator gave to his 
eiiiidren, in succession, the option of purcliasimr 
ins real estate, and in the meantime the rents 
were to be divided equally between tliem 
Belore an option had been exercised, and while 
some of the children weie infants, a corporation 
purchased part of the propeity for public im- 
piuvcmcnts under conipiil'-orv parliamentary 
pweis Held, that the shares" of children who 
had died infants lemained leal estate until the 
option had been exercised. Bardv, Bx mrtv 
30 Beav. 206. ’ 



Purchase of Mother’s Jointure.] — Infant 
’’entitled in remainder, under a reference to the 
master and order of court, purchases her mother’s 
jointure, and having attained twenty-one, re- 
ceives one year's rent and dies Held, the 
purchase was to be considered real estate, though 
mde dw-ing infancy. Immod v. Twyne, Ambl. 
417 ; 2 Eden, 152. 

Money paid for Eeplacing burnt Tenement- 
Infant Tenant in Tail.]-.A sum of 96Z. paid to 
guardian of an infant, tenant in tail, for building 
a copjjo d tenement that had been burnt down 
but which had never been so applied during the 
infant s life : Held, to belong to the succeeding 
remainderman in tail, subject to a deduction of 
inlerest upon a larger sum at which the loss was 
computed, such interest to belong lo the personal 
representatives as a compensation for the loss of 
the rents and profits sustained by the infant 
who could not alien. Rooh y. WvHh, 1 vi sen. 

Proceeds of Timber cut by Cruardiau— lufeut 

/ I ^ 


Lease with Option of Purchase— Exercise 
alter Lessor’s Death— Infancy of Lessor’s Heir.] 

, —A le; se for 21 years contained a proviso, that 
^ if the le-sces should be desirous of purchabiiig 
the fee, and should give to the lessor, his heirs or 
assigns, notice of such desire, they should be en- 
titled to become the purchasers of the premises 
at the price nnmul, and the le«^&or, his appointees, 
hens or assigns, would, on payment if the 
pui chase money, do all acts for conveying the 
premises to the use of the purchasers. The lessor 
died, having devised ail his leal estate to trustees, 
who disclaimed, and leaving an infant heir The 
lessees having served oirthe infant and his 
guardian notice of their election to purchase 
Held, that such notice was effectually ser\ed 
and constituted a valid and binding contract’ 
which the court would not refuse to “carry out’ 
on the ground that the infant could not give a 
discharge for the pnrehase-monev. TLewAv v 
IJgde, 31 L. J., Ch. 295 ; 6 L. T. 317 ; 10 AV. li, 
o39. 

Lauds Clauses Act, s. 69 — Purchase of lufant’s 
Beal Estate.] — Purchase money paid into court 
under s. 69 of the Lands Clauses Act, 1845 for 
land of vhich an infant is seised in fee remains 
real estate. Kellavd v. Btdford, 6 Cli D 491 • 

’ 25 W, R. 506. * ‘ ’ 

Suit for Administration of Trusts— Sale under 
Decree of Infant’s Heal Estate.]— In a suit for- 
the division of real estate devised in trust for 
tenants in common in tail male, one of whom 
was an infant, the court declared the infant’s 
costs a charge on his share, and, being of opinion 
that a sale would be for the benefit of the infant, 
and. the adult consenting, ordered a sale of the 
entirety. After sale the infant died Held, as 
personal representatives, 
that the surplus which remained in cottrt after 
payment of costs was converted into per^il^ty^ 
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Steed V. Preece^ 43 L. J., Ch. 687 ; L. E. 18 Eq. belonging to a lady of unsound mind not so 
192 ; 22 W. E. 432. found, the value of the land was ascertained by 

two surveyors, one appointed by an uncle of the 
Partition Suit — Sale under Decree — Partition lady, who purported to act on her behalf, and 
Act, 1868, s. 8.] — The sale of infant’s real estate the other by the public body ; the sum thus 
Tinder a decree in a partition suit does not work ascei tamed was paid into court, and the public 
a. conversion. v. 45 L. J., Oh. 301 ; body took possession of the land. The lady 

1 Oh. D. 588 ; 24 W. E. 185. _ afterwards died intestate, being still of unsound 

A decree for the sale of infant’s real e>tate mind, and her heir-at-law petitioned for payment 
having been made in a partition suit, the pro- of the money to him : — Held, that the land had 
perty was sold, and the proceeds of sale were paid never been conveited into peisonalty, and that 
into court. They afterwards attained twenty- ti e heir was entitled to the money. Flamanliy 
one, hut died intestate before the money was post, (hssented from. Tug welly In Ti‘y 

distributed, leaving their father their heir-at-law 53 L. J., Ch. 10v.G ; 27 Ch. H. 309 ; 51 L. T. 83 ; 
nnd sole next-of-kin. He took out admiiiistiation 33 VV. E. 132. 

to each of them, and then died intestate : — Held, IMoney paid into court by a railway company 

that the father took his children’s shares of the for land taken under the Lands Clauses Act, 
money as their heir-at-law. Monlaunt v. Ben- fiom a person who was in a state of mental 
welly 51 L. J., Ch. 247 ; 19 Ch. D. 302 ; 45 L. T. imbecility, and who continued in that state 
i)85 ; 30 W. E. 227. until his death, but w^as not the subject of a 

See also A. 3, a. (ii.), (iii ), c. ante ; C. 2, a. commission of lunacy, ordered, after his death, 
post. not to be reinvested in or considered as land, 

but to be paitl to his executors. Flamanhy Bx 
paHPy B,(st Luic.IiLhluee Railmag Aety In rt, 
1 S'ln. (n.S.) 260. 


h. Lunatic’s Property. 


Lunacy Act, 1890 (53 Viet. e. 5),^i. ii\ s. 123, 
j)r or ides' that a lunatics interest in pet perty 


Lunatic’s Eeal Estate— Partition Act, 1868, s. 


is not to he altered hy any disj^osition tnereoj 3.] — By an order made in a partition suit a share 
under the powers of the act, 'of leal estate belonging to a lunatic wms sold, and 

the proceeds paid into court to the credit of the 
Lunatic— -Money secured on Scotch realty to matter of the lunacy, but they w'eie not carried 
i)e laid out in English land — Proceeds ot Herit- to a real estate account. The lunatic died intes- 
.ahle Jurisdiction in Scotland.] — A sum deviseil tate, and his administrator claimed the money as 
to he laid out m land in England, in trust for A., part of the lunatic’s personal estate : — Held, that 
with remainders over, was, by act of parliament, the money retained the character of real estate, 
secured on A.’s estate in fccotland during his and passed to the lunatic’s heir-at-law'. BarheVy 
minority. A. attained twmnty-one, and became a Jn 50 L. J., Ch. 334 ; 17 Ch. D. 241 ; 44 L. T. 
lunatic Held, it might be called in, and laid 33 ; 29 W. E. 873. 
out pursuant to the trust, and that it wms to be 

considered as if it w'ere a real estate in England, Proceeds of Timber on Estate of Lunatic.]— 
the interest thereon, however, to be considered as 'limber on estate of lunatic, cut under order of 
personal estate in England. Another sum in the court, sold, and produce paid into the bank on 
exchequer in England, arising fiom the sale of accmnt of the lunatic; after his death on 
heritable jurisdiction in Scotland, considered as petition by his heir for the money, Lord Chan- 
real estate in Scotland. Annand ale {Marquis') Y . cellor wt.s of opinion that the court may do it 
Annandale {Marchioness)y 2 Ves. sen. 381. for lunatic’s benefit, but only on pressing occa- 

sions ; that w’hen property is converted, equity 
Investment by Committee of Lunatic— Per- will recall it for the representative if done by 
jQOnalty in Land.] — Committee of a lunatic of trust, not if by accident, tlm court, 

invests part of his personal estate in the puichase oi’ the tort of a stranger. Bromjieldy Bx parte, 
ot lands in fee. This shall be taken as personal 1 5 ^ i i 

estate, and in case of his death shall go to the there is no equity between the real and 
next-of-kin, and not to his heir. Aivdley v. personal representatives, atter the death of a 
Awdley, 2 Vern. 192. lunatic, to have property wdiich was altered hy 


court restored ; theretore the produce of 
Railway Company — Contract with Imbecile.] timber on estate of a lunatic, cut and sold hy 
— A raibvay company having powcis to contract order, on report that it w'ould be for his benefit, 
with incapacitated persons for the purchase of ^ peisoiial assets. Oxenden v. Compton {Lord), 
lands, and acquire a title to the fee simple, upon ^ i. a 

payment of the price into the bank, and having , ^ bailiff cuts tnnber without anthonty, aud 

so contracted with a person of w’eak mind wdio before it is sold the party dies, it is personal 
died before payment of the money :-Held, the assets ; and the heir has no action against the 
nature and quality of the estate not changed in personal representative, nor is there any equity 


point of devolution. Mldlajid Counties By. v. 
Oswln, 1 Coll. C. C. 74 ; 3 Eailw. Gas. 497 ; 13 
L. J., Ch. 209 ; 8 Jur. 188. 

Compulsory Purchase of Land of Lunatic not 
so found.] — Sect. 7 of the Land Clauses Con- 
.solidation Act, 1845, does not authorise a person 
of unsound mind to sell land to a company or 
public body who have statutory power to take 
it ; the section only authorises the committee of 
^ lunatic to seE, A public body having givep 


betw^eeii them on the subject. Ib. 

Timber on a lunatic's estate, ex pax’te paternd, 
cut and applied in discharge of a mortgage on 
his estate ex parte materna : no equity between 
the heirs, Phillips, Bx parte, 19 Ves. 123; 12 
E. E. 151. See also S. C., ib. 118. 

See aho A. 3, a. (iii.), c. ante ; 0. 2, b, post. 

c. Married Woman’s Property. 

Real Estate — Partition Action— Sale— Par- 


motl-ce tmder their statutory powers to take land j tition Act, T868, s. 8.] — Xu a partition suit a ekXfe 
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was ordered of real estate, to seven-eighths of 
which the plaintiff was entitled, and to one- 
^ghth of which a married woman was entitled. 
It was then arranged between the parties that 
the plaintiff should pin chase her share, and by 
an order of the court it was ordered that the 
plaintiff should pay 1.200Z. as the purchase 
money of such share into couit, and that on such 
payment the plaintiff should be let into posses- 
sion, and all pioper paities sign and execute a 
proper conveyance. The plaintiff paid the pur- 
chase money, but then, before any conveyance 
was executed, she died -Held, that the purchase 
money of her share must be treated as real estate, 
Mildmay v. Q'melfe, 4G L. J., Ch. 667 : G Ch. D. 
G53 ; 25 W. R. 788. 


304 

Act, 3 & ^ 4, c. 74, s. 77, of a reversionary* 

produce of real estate directed to- 

I* 5 

Ch. 663 ; 3 W, R. ,^83. 

Appointment by WUl.J-Thero is a distmetioa 

between a will made by a married woman under* 
a power and when disposing of property in her 
own right as a feme sole. The power must be* 
looked at to see in what character the property 
was held when disposed of by the testator, and 
where by virtue of the power it has been con^ 
verted into personalty, she is in fact disposino* 
f»f personalty. Ou/ui, In Goodn of, 53 L J P 
107 ; 9 P. D. 242 ; 33 W. R. m ; 49 J. p! 72. 
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also Kettleby v. Atiwod. 1 Vem, 298 ; Laucy 
Y. FihreJiild^ 2 Vern. 101. 

* Money was to be laid out in land, to be settled 
to the husband for life, remainder to raise 
portions for younger children. The money was 
afterwards invested, by direction of the husband, 
in South Sea annuities ; afterwards, by will, he 
devised generally all his manors, (Jcc., to certain 
uses. The money in the funds must be laid out 
in land. Illchnati v. Baeon^ 4 Bro. G. C. 383. 

Devise of all my Estates.] — Personal 

estate to be laid out in land but lent on mort- 
gage instead, considered as land, having been 
always out in trustees, and the uses neveimmited 
with the possession, and passed by such general 
words in a will as would pass land, as ‘‘all my 
estates, &c., whatsoever and wheresoever.’’ 
liaishleigh v. 1 Yes. 201 ; 3 Bro. C. G. 

99. 

Gift of the “Money and Land.”] — Money 

under the direction to be laid out in land con- 
sidered as real estate, under a general disposition, 
by the will of a person entitle 1 absolutely in 
either shape, of the money and land,” in the 
absence of intention, the woivl “money” being 
answered by another fund of stock. Buhhdph 
V. Blddidjyli^ 12 Yes. Kil. 

Devise of Eeal Estate.] — By articles pre- 
vious to the marriage of A. G. with the plaintifi-. 
leciting her portion to be 2,Sd0h, and that the de- 
fendant as an advancement of his brother, ckc , hid 
agreed to pay 4,0(10/., it was aureed to be laid out in 
the purchase of lands, or in so ne churcli, college, or 
other renewable lease, to be settled to the same 
u^es as the freehold and leasehold estates, which 
A. G. was seised and posses.>ed of , were appointed 
to be settled ; the last limitation to A. G. and 
his heiis. The 2,(S00/. and 4.0000 remained in 
money to A. G.’s ileath : he by will devised all 
his freehold, leasehohl. and copyhokl lands, lying 
in Islington, and in Hampshire or elsewhere, to 
the plaintiff for life, and after her ileath to the 
defendant and his heirs ; and his jieisonal estate, 
after paying his debts and legacies, he gave to 
the plaintifi, and made her and the defendant 
e.xeciitors. The 2,i^00/. and 1.000/. must be laid 
out in the purchase of lands of inheiitance, or in 
church or leasehold, for the court was of opinion 
if there had been only a general devise of his 
lands, this money wo dd cirtainly have passed. 
(hddid V. Guldof^ 3 Atk. 254. 

Eeal Estate directed to he Sold after Life 
Tenancy— Devise of Share.] — Testator devised a 
real estate to his tlaiighter for life, and then to 
be sold, and the proceeds ilivided amongst her 
children. One of her clnldien died in her life- 
time, having devisetl his share of the estate to his 
son Hehl, that the deceased child took his 
share of the estate as per»onaity in reversion, 
expectant on his mothers death, and conse- 
quently that his executiix, and not his son, wais 
entitled to it. Elliot v. Faher^ 12 Bim. 505. 

Land subject by Will to Option of Purchase — 
Purchase under Eailway Act — Effect on Option,] 

—Land was devised in trust for the testator’s 
widow for life, and after her death for sale and 
division of the proceeds among his children 
e|uaILy, with a direction that the trustees should 
dfer the land to the testators son at a specified 
price upon the death of tlie widow. The land 


.t' '* , 




I was purchased by a railway company, under the 
powers given by its act, for more than twice the 
j specified sum Held, that the son’s right of 
I pre-emption was not affected by the purchase, 
i and the son was entitled to the difference. 
Qnids Estate, In re, 4 De G. & J. 503 ; 28 L. J., 
Ch. 611 ; 6 Jur. (N.s.) 183 ; 7 W. K. 624. 

Money liable to be Invested in Land — Fund in 
Court— Accumulations— Devise of Eeal Estate.] 

— Freeholds in which a lunatic was interested 
j wmre taken compulsorily by a company, and the 
purchase-money, which, under the act of parlia- 
ment, was liable to be invested in land, was paid 
into court, and laid out in the government funds. 
The existence of the fund was overlooked, and it 
went on accumulating. A., w^ho became tenant 
in tail in possession, with immediate remainder 
to her m fee, devise 1 her real estate, and be- 
queathed “ all such capital, stock, and moneys as 
she should^ be possessed of, or interested in, at 
her death, in the public, government, or parlia- 
men tap' funds” ; but she ex[)ressed no further 
intention as to conversion ; — Held, that the 
principal fund passed as real estate, and the 
accamulatioiis as personal estate. 

32 Beav. 662. 

Eeal Estate taken under Compulsory Bowers, 
Proceeds of— “ Moneys ” or “Eeal Estate” of 
Testator.] — Beal estate wms settled by a mariiage 
settlement, not comprising any personal estate. 
The tenant for life sold part of the land to a 
company under the powers of its act, and the 
pioceeds w'-ore paid into court and invested. 
Atteiuvards, the tenant for life, under the jxiwer 
in the settlement, appointed by will to his son 
the w'hole of the settled estate, and the purchase 
money of the part wdiich had been sold. The 
son by will disposed of his residuary personal 
estate of which he might be possessed, or over 
w'hich he might have any pow'er of disposition 
at his death, including in such personal estate 
‘‘ all moneys to w'hich I may be entitled under 
the marriage settlement of my father and 
mother ” ; and he declared that he did not by 
his w’ill intend to dispose of any real estate, but 
only of personal estate and chattels real. The 
w'idow of the tenant for life, wdio was entitled to 
a jointure, was still living ; — Held, that the fund 
arising from the sale did not pass by the wilL 
Sheggs, In re, 2 Be G, J. ic B. 533 ; 13 W. E. 
567. 

Trust to Eeiuvest in Land, Stock, subject to 
— Will of Personal Estate - Intestacy.] — In 1789, 
money belonging to a married woman was, with 
consent of heiself and husband, laid out in land, 
settled upon trust for the wife for life, for her 
separate use, and after her death, upon trust, for 
the children equally, and “ in default of such 
child or children without lawful issue,” in trust 
for the husband, his heirs and assigns. Thea 
followed a power of sale by the direction qf the^ 
husband and wife, the produce to be laid out in 
land, anti settled upon the like trusts. In 18pl ^ 
the lands were duly sold, and the money was 
invested in the funds, the dividends bei^g p»d 
to the wife for her life. The husband 
and the surviving trustee, by a deed, 
the stock to be held on the truets- of %© de^d 
of 1789. The husband died, in tfie wife’a 
tipae, intestate, Bhe wade hot 
death, whereby* site 'gave all her personal estate 
and effects, “ whatsoever and wheresoever,” and 
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of every kind soever, which she should be pos- 
sessed of or entitled to at the time of her death, 
in “ possession, remainder, reversion, or expec- 
tancy,” to her two daughters. The produce of 
the sale of the land was never reinvested in land, 
pursuant to the trusts of the original settlement : 
— Held, that the deed of 1789 gave a life estate 
to the wife with remainder to her children for 
life, but no more, the remainder to the husband 
being void ; that the stock was to be treated as 
real and not personal estate ; that it did not pass 
by the will of the wife, the words there used 
relating exclusively to personal estate ; and that 
it descended to the heir-at-law. GUUrs v. Lomj- 
lands, 4 De a. & Sm, 372 ; 20 L. J., Ch. 441 ; U 
Jur. 570. 

Money subject to.] — Money aiising 

from the sale, under a power, of lands in 
Staffordshire, forming part of the C. settled 
'estates, was held upon trust to invest it in lands 
in England or Wales, to be settled upon the 
limitations of the C. settlement. Under that 
settlement C. was tenant for life, with remainder 
to his first and other sons successive!}” in tail 
male, with remainder to himself in fee. He died 
without issue, leaving a will by which he gave 
all his lands in Btatfordshire to trustees upon 
trusts for the benefit of one famil}”, and gave all 
his real and personal estate not otherwise dis- 
posed of to trustees for another family Held, 
that the moneys, being impressed v ith a trust to 
invest in land, were to be treated as land and 
would pass under a devise of land. Observations 
of Jessel, M.E.,in Chnndin- v. Pnror7i,(U Ch. D. 
491), considered : but held that, as under the 
trust the money might have been invested any- 
where in England, it would not pass under \a 
devise of lands in Staffordt-hire ; and that, there- 
fore, it passed under the residuary devise of real 
estate. Cleveland' a QDnlu) Settled Paf-atea, In 
62 L. J., Ch. O.m ; [1893] 3 Ch. 24^ ; 13 11 
:235, n. J 69 L. T. 73o--C. A. 

Referential Trust for Conversion of Real 
Rstate — Referred Period for Sale— Death of 
“Testator before,] — By aiticles, previous to the 
marriage of E. N. and E. B.. the wife grants to 
trustees, &;c., an undivided sixth part of certain 
estates for eighty years, if S. N. should so long 
then, upon trust (as soon as convenient 
after me death of B. N., and after settlement 
made by the husband of an estate called the 
^ . estate, and of a rent charge of 26(JZ., to which 
he was entitled in reversion, expectant on the 
^^solutely to sell and dispose 
<ot the same, and apply the money arising from 
sale thereof, and of the other premises 
atter mentioned, upon the trusts after men- 
tionea. By the same articles, the husband cove- 
man^, within two years, to convey the E. estate 
to the same trustees, upon the like trusts as were 
4^lared as to the said undivided sixth : and 
hkewise covenants, within six months after the ' 
death of S. N., to settle upon them the said rent : 
charge upon the trusts therein mentioned. The 
trusts of the moneys to arise by sale of all the * 
premises directed to be sold are then declared, to , 
f TO husband for life, then to the issue of the ■ 
marriage, and m default of issue as the husband 
should appoint. The husband dies in the fife- ^ 
TOe of B is. without issue, having by his wiU, ! 

marriage articles, given to ^ 
mte aU the real and personal estate to which 
)ecame entitled by his marriage, and wh^h ] 


. should remain undisposed of at his death, and 
, the residue of his personal estate, and appointed 
■ her his executrix, and having devised all other 
: his real estate to his wife for life, with remainder 
, to the defendant. S. N. afterwards dies, Ho 
: sale takes place ; and no settlement is made of 
! the F. estate, according to the articles. The 
wi<low enteis into possession of that estate, con- 
. ceiving herself to be only entitled as tenant for 
life under the will of her husband ; and, upon 
her death, the defendant enters, as entitled in 
remainder under the same will. Upon a bill 
filed by the executor of the widow, to whom she 
had devised all the residue of her estate, real and 
i)ersonal, claiming to have the F. estate sold 
under the covenant in the marriage articles 
and the produce paid to him as part of the 
persoTial estate of the widow, it was decreed 
accordingly; his honour being of opinion, 
that the covenant to convey, being absolute 
and unqualified, the estate must be considered 
as having been converted into peisonalty by the 
marriage articles ; that the testator could not be 
held to have elected to take it otherwise, the 
period of sale not having arrived ulien he died * 
that tlie will afforded no evidence of an inten- 
tion to pass it as real estate ; and, lastly, that 
the widow could not, by nnv conduct tending 
to show in what light she considered it, at all 
affect the question. Stead v. Xewdhjate, 2 Mer. 
521. 

Revise in Trust for Sale— Executory Gift Over 
of Money or Unsold Real Estate -Intention. ] — 

Devise of real estate in tiust to sell, and out of 
the money to pay debts, &c., and with the sur- 
plus to maintain and educate the daughter of 
the testatrix until tw’enty-one or marriage ; but 
if she should die unmarried under twx*iity-one, 
all such money as should remain in the hands of 
the trustees, or such parts of the real estates as 
should remain unsold (if any), to be to the use 
of A._ The daughter lived to attain twenty-one. 
This is a conversion out and out, and the leal 
estate remaining unsold at her death goes to her 
personal representative. v. Palmev 1 

Mer. 296 ; 15 R. R. 116. 

Gift of Corpus of Produce of Realty to Charity 
after Rife Estate.] — Real estates were devised to 
tiustees, upon trust to sell and pay the income of 
the produce to the testator’s wife for life ; and 
after her death, upon trust to pay the principal to 
a charitable institution. The ultimate gift to the 

charitable institution was held to be void : 

Held, that the trust for conversion took effect 
immediately upon the testator’s death, and did 
not operate only upon the interest given to the 
charitable institution. Wilmn \\ CU(\% 28 Beav 
215 ; 6 Jur. lOm ; 8 W. R. 383. 


I Residuary Real and Personal Estate of B., 

I Produce of— Bequest by A. of Ms “ Moneys.’’] 

A. bequeathed to his wife his pay, “ clothing 
money, and moneys that may be now’’ due oi'may 
become clue to me at my decease ; also, the whole 
of my property and effects ; that is to say, my 
box, clothes, bedding, &c.” Held, that the 
whole residue passed, including a reversionary 
interest in the produce of the sale and con- 
version of a residuary real and personal estate 
of another testator. Gove?* v. Pa vis, 20 Beav. 
222 * 

Eeal Estate — Contract for Sale by eotiltahlo 
life lenant— Trustees with Power of Sale 
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Bequest of Money arising from Sales.]— An 

equitable tenant for life, with remainder in tall 
male and reversion in fee, of estates vested in 
trustees with poweis of sale and exchange, con- 
tracted to sell a portion, and died without issue 
male before the purchase was completetl, having 
by his will directed that all sums of money 
which might have arisen from sales of the 
estates, and were subject or applicable to the 
•same uses as the estates, should be applied 
towards payment of certain incumbrances : — 
Held, that as the purchase-money did not arise 
from a sale of the estate by the trustees, the 
purpose of which would be convenience, and not 
conversion, but from a sale of the testator’s 
limited interest therein, it was not to be applied 
xmder the direction in the will as money arising 
from sales of the estates, but that it formed pai t 
cf the testator’s personal estate, and must be 
dealt with under the clauses relating thereto. 
Saville V. Khimhd, 11 Jur. (n.s.) 195 ; 11 L. T. 
687 ; 13 W. E. 308. 

Devise of Keal and Personal Estate — Contin- , 
gent Trust for Sale —Occurrence of Contingency.] 

— Testator gave all his estate ami effects of what 
nature, kind, or quality soever, after payment of 
his debts and funeral and testamcntaiy expenses, I 
to trustees, their heirs, executors, <S:c., in trust, in 
case there should not be sufficient to pay the 
annuity thereinafter given to his wife, to sell all 
Ms real and personal estate and invest the 
proceeds in the funds, and out of the dividends 
or the rents of his real estate, until the same 
should be sold, to pay his wife an annuity of 
300^., and, after paying an annuity to another 
person, to pay the residue of the rents and 
<lividends to his wufe for her life ; and he gave 
all the rest of his estate and effects, after pay- 
ment of his debts, legacies, and funeral ami 
testamentary expenses, and the before-mentioned 
annuities, to his four sisters, to be equally divided 
between them, shaie and share alike ; but if any 
cf them should die before their shares should 
become due and payable, leaving a child or 
children, then he gave the share of such of them 
so dying unto such child or children. The 
testator left no residuary personal estate ; and 
the rents of his real estate w’ere not nearly 
sufficient to pay his wife’s annuity ; but never- 
theless the real estate remained unsold long after 
her death : — Held, that, under the circumstances, 
it was to be considered as converted into per- 
isonalty by the will. Ward v. Arc/q 15 Sim. 389 ; 
10 Jur. 977, 

See A. 3, a. (iii.), ante ; B. 3, C. 3, post. 


6. Time when Conversion takes Place, 
ANo Right to Income. 

Will — Death of Testator.] — ^A will is ambu- 
latory till testator’s death, nor till then can 
money directed to be laid out in land be con- 
•sidered as land. Beuaelerh v. Mead, 2 Atk. 167. 

Direction for Sale with all convenient 

speed.] — ^Estate by will directed to be sold with 
all convenient speed after the death of A., and 
interest of produce bequeathed to plaintiff; 
estate continued unsold : this is prima facie a 
direction for an immediate sale after A.’s death. 
Mtzgerald v. 5 Madd. 25; 21 II. B. 

^ee also Hutekm v. Mmmmtan,, 1 Tes. 
2 B. R. 115. 


Plaintiff, on construction of will, held to be 
entitled to rents and profits of first year after 
testator’s death. Ih. 

Sale at such Time as Trustees think 

Proper.] — Devise in trust to sell in such manner, 
ami at such time, as the trustees shall think 
proper. The period of conversion as betw^een 
those entitled for life and in remainder, depends 
not upon an arbitrary discretion, nor even a 
sound discretion in each case, but upon some 
fixed rule ascertaining a given period, as upon a 
trust to sell with all convenient speed ; controlled 
in this instance by consent. Walker v. Shore, 
19 Ves. 387. 

Sale when it should appear to Trustees 

Advantageous.] — ^A testator devised his real 
estate to trustees to sell, wiienever it should 
appear to them advantageous. He directed 
annuities to be paid to charities out of his 
personal estate until his real estate should be 
sold, wiien he gave the produce to charities. 

I But if the charity bequests should be defeated, 
j he gave the principal money to the plaintiffs. 

I No sale of the realty took place; the infant 
plaintiffs (under the chief clerk’s certificate, 

I finding it for their benefit) elected to take the 
land m lieu of the produce : — Held, that the real 
estate must be considered as converted from the 
death ^ of the testator, from wffiich time the 
plaintiffs were entitled to the rents. Robinson 
^.Robinson, 19 Beav. 494. 

Held, secondly, that the charity annuities 
ceased to be charges on the personal estate from 
the date of the chief clerk’s certificate. lb, 

Conversion or Not according to Circum- 
stances at Testator’s Death,] — The time of the 
testator’s death is the period at wffiich to look 
w’hether there is a conversion of real estate out 
and out, or wTietlier circumstances may have 
made it unnecessary to convert real estate 
into personalty, for the purposes of the devise. 
xVnd therefore, w'here at the death of the testa- 
tor, it w’as uncertain whether, as to one moiety 
of the property, the purposes of the devise might 
ever require the conversion, and ultimately be- 
fore a sale of the property the purpose as to that 
moict}" failed : — Held, that the property took 
the character of personalty at the death of die 
j testator. Carr v. Cdlitbs, 7 Jur. 165. 

i Deed — Conveyance of Equity of Bedemption on 
Trust for Sale— Conversion from Delivery of 
Deed.] — Conversion of real estate into personalty 
from the delivery of the deed as between the real 
and personal representatives of a party who con- 
veyed the equity of redemption thereof to trus 
tees for sale for benefit of creditors, and to pay 
surplus to himself. Griffith v. Ricketts, 7 Hare, 
299 ; 19 L. J., Ch. 100 ; 14 Jur. 166. 

Trust to Arise after Settlor’s Death.] — 

Settlement of real estate by deed (not enrolled) 
to use of settlor for life, with remainder (subject 
to a pow’er of revocation, which he never exer- 
cised) to use of trustees and their heirs, upon 
trust to sell and ^rny certain sums of money to 
persons named, or to such of them as might be 
living at settlor’s death, and to apply the residue 
to charitable purposes — Held, that notwith- 
standing the trast was not to arise until after 
settlor’s death, the propwty was impressed V^fth 
the character of person^ty immediately tif'bh 
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£ teoS.'SCi.srS'.ff “s4?;ur.i‘” 

Oh. 567 ; 6 W. E. 836. x- J., » K. it. 

Power of Sale-Exeroise-Conversion &om te^ ®®T“t Sale-In- 

Time of Sale.]— Wlion laml is subiect toa iiowei 

of sale, ami the poworis exercised, it is coiiveited be kel t as mUv m' to^h^ i 

into personalty fiom the time of the sale unless oUo^iif \^heii converted 

the proceeds \re reinUml in “’0^1^10 ht Sf estate :-Held, Ib.at upon 

Stamped With a trust for reinvestment in land I imichase completed, the 

L.,ji'ST^"nX >“sy.%s"fa.''’''“ “ 

Income, Eight to— Money to be laid out.]— Brickfield- Trust for Sale at Discretion 

Where money is given to be Laid out in lands, “ ^ustees— Boyalties.]— A te,stator devised a 

and when bought to be settled on such and such to trustees for sale when they should 

per ons, on a bill brouglit here, the course is to desirable. ^ They -deterred the sale in the 

dir 'ct a purchase, and thepiofitsof the money ^‘^creiso of their discretion: — HeUL that the 
to go as the land would itself, till puichased ^^^naiit for life was entitled to the royalties as 
Corentn/ Y. Cove^ifri/, 2 Atk, m. income. Jltller y. Milh r, 41 L. J Ch • 

Suppose a direction by viH to purchase an 2<J3 ; 20 W. R. 324. ’ ' " ' 

estate, which is afterwards swaUowed up by an 

inundation, the money so devised shall not go to « 1 7” Devise of Dand— -Agreement for 

an executor, but as the lents would have done hen a testator had spec ificalh'^ devised 

wlmn the land was pnichased. 2h. certain lands, but such lands were contracted to 

T. devised his real estates to trustees, on trusts, lifetime, so that the dcMse was 

one of which was a disposition, good as an execu- f-^^emed Hel 1, that the rents received between 
tory devise, which could not take effect until the cnnreyairce ot the lu'opertv 

death of his daughter. He directed the residue the devisee. v. Wdth, 43 L. 

of his personal estate to be divided into thiee j 1^4* 217 ; 23 L. T. GJi. 

equal parts, and gave the same to the trustees 

(who were also his executors) to invest two thud Dand subject by Will to Option of Par- 

parts in the purchase of real estate to be settled Purchase under Compulsory Powers 

to the same purposes as those dll ected as to his ! I^ifency of Beneficiaries— Shares of 

original leal estate; the other thud to be aRo ! Dying under Age.]-A testator 

invested in the purchase of real estate to be con- 1 childien in succession an option te 

veyed to the use of a person then in being i certain real estate, and in the mean- 

Melci, that the intermediate income of these two - 1 to be equally divided 

thirds was not undisposed of by the will, but i between them. Before the option was exercised 

must be laid out m the puichase of real estate. poweis; 

according to the directions in the will, until such the shares of <^ome children who had 

tpe as some person should be entitled to posses- infants remained leal estate, until the 
sion under the limitations declaied by the will i ^di^ioi^ li^id been exeici&ed. and that the interim 
so tar at least as not to exceed the period aUow ed belonged to their heir-at-Liw. JMv 

by law for accumulation. JBecUte (CoiutteA^) v I J^rte, 3U Bei\. 20 G. 

Modanon. 10 TT T, rioo ^ \ 


mdsson, lO HXCas 656. 

— — Eeal Estate— Devise cn Trust for Sale.l 
b. devised real estates to tiustees. upon tmst 
as SMn as conveniently may be after my daith, ’ 


Purchase of 

other land -Timber— Eight to Cut ]— Devise of 
lainls to be sold, an<l other Luitis to lie pm chased 


tr. Lii f may be aftermy de.ith, ’ : A. to be tenant foi life (sans 

o7ni^vatf S.1 nc, cither by public of the lands to bo purchasal ; and the 

nAin * possessed of the of the lands to be sold to be to 

i'everal peisons : A. cannot cut down timber on 


MnXefv ‘'everal peisoiib ™ J A. cannot cut down timber on 

*1” 4®’, lo&peotivo *0 be sold, smeo he thereby -would 

‘leuieu clecldiol. t'x-''® the benefit of double waste. Jdulumtkv 

■ - «. (»■>. ».o. 

subject to further order. Casuma or r, r, 

T, Strode , 19 Ves. 890. 7. Effect ost Eights and Liabilities. 

t»ir ?®*} Betate— Agreement for Sale— In- ®" 

of "if'’® Money to be Laid Out.]— A devised 3007 t<v 

option B&, ‘t a marriage artlAes tp be M out in 

oeixw^n^^^l^ laud to uses ot husband and vJfe 


j. ' 

• ♦ ■ , « Ji-y ■ ^i 4 u 
"I ’ .1- 
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to the ohiUren, as they should appoint, in de- Devise of copyhold land in foe, upon condition 
fault of appointment equally ; but it one, to that the devisees within one month 0^72 00^ 
that one in tail, reveision to husband in fee. to the testator’s executor, to be ap^ied ’after 
There is one daughter ; the trustee pays it to payment of debts and legates, to ohKie Z- 
her and her husband, slie not being sui juris, not poses. The testator die 1 without leaving my 

separately examined , the payment not sufiicient customary heir or next of kin: Held unon 

to make it oonsiderod as money , the sister of the appeal, that the proportion of the 2 OOOz’ which 
half-blood may claim the reversion in fee from was void by the Mortmain Act was to be co7 
the father ; but the husband of the other sister, sidered as real estate undisposed of, and that the 
who was tenant in tail, will be^_ tenant by devisee, and not the crown, was entitled to it 
curtesy. Cminiiigham v. Moody,! \ es. sen. 17-1. Ilenehmmi Att.-Gen 3 Mvl & K 48B Tie’ 
Where money is given to bo laid out in land versing 2 Sim. & S. 428 4 L J Ch Vo s ^ IBS • 
for a place of retirement for testator’s sister, to 2,) E. R. 253. • -i • , 


be for ever entailed on her issue, the husband 
of one of the daughters of the sister entitled as 


OI. uuc U4. tiiJ-v, V.*. fts TruSt foi Sal«» Pr/inooft O aHP SoIa ^ 

tenant by the curtesy to ono-tliinl. Uod.on v. effectually disposed of-Executors or the Cro^ 
jUy^ .1 bio. 0. O. 4 14. entitled— Intestates’ Estates Act, 1884 (47 & 48 


Proceeds impressed with Trusts of Realty.]— legally ’ sc^sed^in^7ee shnnlT^tn^ which she was 
By a marriage sottlomcnt, the wife's fieehold u|on trust for sale^nd oSt of the prS^to 
estates were vested m a trustee, in trust fur hei pay her debts, funeral expeSes and levies 
separate use during her life, lemaindor for such Theie was no gift of residue --Hokl thS X 
persons as she should appoint by deed or will , balance of proceeds of sale ate mvmi the 
and ill default of appointment, in tru^t foi her debts, exLenses and + 

right heirs. The wife died without having made the execltors for then own benefit tet^lhelZ 
any appointment, leaving her husband and a son to the crown. Wood, hi re Att- Gm 
surviving. After her death the tiusteo sold the ion, G5 L. J., Ch si-l • flkel '2^Cli 5 ^ -^Tk 
estate under a power in the settlement, which L. T. 28; 44 W R 680’ ^ ^ 

directed the proceeds to be invested m the pur- 
chase of other lands, or on mortgage, or in the 

funds, and the securities to be held on the tiusts Porfeiture. 

aforesaid :-Held, that on the wife’s death the Tlie Act 33 34 I7ef. c. 23, aiolklies the for- 

husband became equitable tenant by the curtesy feltuve oflande a>id goods for treason and feloZi 

of the estates and therefore was entitled to the and the eases wiuler this head are omitteTas 

interest of the purchase-money during Ins life, obsolete 

Follett V. Tyrer, 14 Sim. 125 ; 13 L, J., Ch. 441 ; ^ -r - , 

8 Jur. 528. ijiability to Debts. 

b. Escheat. devised for Sale for Payment of Debts,] 

— Where lands are devised to executnr«i tn bA 
nc Intestates Estates Act 1884 (47 <tps Viet, sold fur payment of debts, the money becomes 
e.'!l),s.i,exprmUj extendsthe law of escheat legal assets, and shall be paid in a course of 
to any estate or interest, whether leyal or eqiiit- administration. Cutterhach v. Smith Pre Ch. 
aUe^in any mcor])07ealh mJltcniient See also 127. ’ * 

7. 

moJij to 1. 1.K1 

ments, tithes, and here<htaments, or very long contract. 6^m9 t%ua 7 er 12 vts 413^^8?R 
terms, with limitations api»licable to real estate ; 348 ^ , 8 E.E. 

money not having been Lud out, the crown, on 

failure of heirs, has no equity against next of km Mouey to be Laid Out and Settled.]— Plaintijf 
to have it laid out in real estate, in order to lent B. 500^ on note, on assurance that an aunt 
claim by escheat. Wal/ier v. Denne, 2 Vos. 169 ; had left him 4,000?. by will ; B. dies soon after • 
2 R. R. 185. and his representative refused to pay the 500?.’ 

Real and Personal Estate— Devise in Trust for and^ettM^onT fnZZ 
Sale— Dndisposed-of Eesidue— Crown— Trustees •— ‘hat as money 

-Equities as between.] -Where n testatrix de- pUiZfi can hhc no reme“ TreZamL v 

Vised real and personal estate to executors and 2 Ath 307 v. 

Ihree trustees, in trust to sell, imme<liately after ’ 

her death, and invest the proceeds, and out of Laud agreed to be Sold— Bankruptcy— Judg- 
■tlie income to pay certain annuities, and the meat Creditors.]— Judgment creditors have no 
residue in trust for such persons as by any lienuponlandsarticledtobesoldbeforeabauk- 
•coaioil .she baouid diiect. She made no codicil, ruptcy, the conveyance to which remains unw^ 
and died, leaving no heir or next of kin Held, cuted at the bankruptcy. Sharpe v. UMah 2 
that the crown was entitled only to the residue Rose, 192. 

of the personal estate, anti that ‘tiie proceeds of ^ 

,-(.1 ^ J- - J fT 


the real estate belonged to the trustees, the 
crown having no equity to compel the conversion 
of the real into personal estate. Taylor v. Hay- 
garth ^ 14 Sim. 8, 

Real Estate*— Honey Dharged un— llortmadn i 
— Crown— Devim > — Equities as between.] — 


B. RESULTINa TRUST ON EAILUBE 
OF GIFT. 

1. Peiroipleb. 

Trust for Conversion T~Eailure of Purpps^ 
Resnlldng Trust.] — ^It is a clear rule in equity, 
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that where real estate is directed to be converted 
into personal for a purpose which fails, either 
wholly or partially, to that extent the money is 
considered real estate. Mill v. Cog\ 1 Ves. &: B. 
174. 

Where a testator means to convert real estate 
into personal for a particular purpose, if that 
purpose cannot be served, the court will not infer 
any other purpose. Ih. 175. 

It is a general principle, that where a person 
dealing upon his own property only has directed 
a conversion for a particular purpose, or out and 
out, but the produce to be applied to a particular 
purpose, when the purpose fails, the intention 
fails, and this court regards him as not having 
directed the conversion. Ripley v. WaterwoHli^ 
7 Ves. 425. 

No Disposition.] — Land devised to be 

sold, the produce to be applied as after men- 
tioned j if no disposition is made, the heir shall 
take. Sheldon v. Barnes^ 2 Yes. 447. 

Mixed Fund.] — ^Where a testator by will 

directs his real estate to be sold, and the produce 
to be invested in the same manner as his 
personal estate, that produce, so far as it is not 
disposed of by the will, goes to the heir, unless 
there is on the will satisfactory proof of the in- 
tention of the testator, that the money to be 
raised by the sale should go to the same per- 
sons, who would be entitled to his original 
personal estate. Madgiti v. Lumley^ 1 L. J. (o.s.) 
Oh. 236. 

Testatrix directed her real estate to be sold, 
and all her estate to be converted into money for 
the purpose of her will. The will was satisfied 
without touching the real : no equity for the 
next of kin against the heir. Chitty v. Parliet^ 
2 Yes. 271 ; 4 Bro. C. 0. 411. 

Testator gave several legacies, and ordered his 
real and personal estate to be sold, his debts and 
legacies paid, and the residue to certain legatees, 
in the proportion of their legacies. Two of the 
residuary legatees died, living the testator. 
These shares are lapsed, and so far as they are 
constituted by peisonal estate, shall go to the 
person next of kin ; and so far as they consisted 
of real estate, to the heir-at-law. Achroyd v. 
Smithson^ 1 Bro. 0. 0. 503 ; 3 P. W. 22, n. See 
7 Price, 258. 

Term raised for Particular Purpose.] — Term 
raised for a particular purpose when that pur- 
pose is answered the term shall be in trust for 
the heir. Ze'cet v. Needham^ 2 Yern. 139. 

Legacy to Heir — ^Eesiduary Legatees Ap- 
pointed and Devised” by Testator.] — The inten- 
tion of the testator being to provide an auxiliary 
fund for legacies, and not a complete conveision 
out and out, the residue of the real estate, after 
making good the deficiency of the personal in 
paj^ment of legacies, is a resulting trust for the 
heir, notwithstanding a legacy given him, and 
the testator “appointed and devised residuary 
legatees.” Kellet v. Kellet^ 1 Ball & B. 533 ; 12 
E. B. 54. Affirmed, 3 Bow, 248 ; 15 E. R. 63. 

Personal Estate to be Converted into Real.] — 

Where a testator directs his personal estate to be 
converted into real estate for several purposes, 
some of which fail, the heir is not, after satisfy- 
ing the purposes which can take effect, entitled 
to the personalty as being impressed with the 


character of realty. Hereford v. RavenMll^ 1 
Beav. 481. 

If a testator devised land for purposes al- 
together illegal, or which altogether fail, the heir- 
takes it as undisposed of ; so if he bequeath per- 
sonalty under the same circumstances, the next 
of kin are entitled. Cogan v. 8 te 2 )hens^ 1 Beav. 
482, n. ; 5 L. J., Ch. 17. 

If a testator devise land for purposes which 
are in part illegal, or which partially fail, or 
which require part only of the land devised, the 
heir takes the part which fails, or is not required 
for the purposes of the will ; and so conversely in 
the case of personal estate, the next of kin are 
entitled Ih. But see Fletcher v. Chapman, % 
Bro. P. C. 1. 

Actual Conversion of Land — ^Intention of 
Testator.] — The heir is not affected by the actual 
conversion of land into money, and so much of 
the interest as is not exhausted by the disposi- 
tion belongs to him ; but when it can be clearly 
ascertained that the intention of the testator is., 
that the produce of his real estate shall, to all 
intents and purposes, be treated as personal 
estate, so as to devolve upon the persons entitled 
thereto, the court will give effect to that inten- 
tion, whether directly expressed, or necessarily 
to be inferred. Johnson v. Woods, 2 Beav. 409 ; 
9 L. J., Ch. 244. And see Morreys v. Franh, 
Ir. R. 9 Eq. 18. 

Where, for the purpose of a disposition in a 
will, real estate is directed to be converted into 
money, or money to be converted into real estate., 
and the disposition fails, though the conveision 
has actually taken place, the real estate, or the 
money, will retain its original character for the 
purpose of ascertaining the ownership of it. 
Bectice (^Countess') v. Hodgson, 10 H. L. Cas. 
656. 

The rules which are applicable to a gift of a 
residue are applicable to the parts into which 
that residue may be divided. Ih. 

Bankruptcy — Sale after Owuer^s Death — 

Surplus.] — Partnership become bankrupt, real 
estate of one sold to make up the deficiency, part 
during owner’s life, and part after, leaving 
surplus : — Held, heir has no claim as to those 
sold before the death, but he htis for the surplus 
of those sold after with 4 per cent, interest. 
Banks V. Scott, 5 Madd. 493. And see Bromleif 
V. Goodere, 1 Atk. 75. 

Real Estate — Conversion for Purposes of Wilk 
■—Surplus.] — Held, upon the construction of a 
will, that the real estate had not been conveited 
out and out, that is, for all purposes which 
would attach to personal estate m the hands of 
the testator ; but only for the purposes of the 
will. Therefore, to determine whether it is to go 
to the heir or next of kin, the only thing to be 
considered is the nature of the resulting trust. 
Hopkinson v. Fills, 10 Beav. 169 ; 16 L, J., Ch.. 
59. 

Trust for Sale — ^Deed.] — ^When a settlor 

conveys real estate upon trust for sale, and 
directs the proceeds to be applied to certain pur- 
poses, some of which fail, whether the sale is 
directed to be made in the lifetime of the settlor 
or after his decease, the property will, to the 
extent to which the purposes fail, result to the 
settlor as personal estate. QlarT^ v. Frcmklmf 
4 Kay & J. 257 ; 27 L. J., Ch. 567 ; 6 W. R. 836. 
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Seciis, if there is a failure of the whole pur- 
poses for which the sale is directed. //;. 

Resulting Trust— Limit of Boctrins.]— Ques- 
tion of a resulting trust only arises between the 
real and personal representatives of the testator, 
not between the representatives of a party taking 
under the will. AMij v. Palmer^ 1 Jder. 29G ; 
15 B. E. 116. 

Intention.] — ^Wherever lands, &c., which 

would descend to heir-at-law aie devised for the 
purposes which law will not suffer to take effect, 
the heir-at-law shall have the benefit of the in- 
terest so devised as undisposed of, whether the 
testator intended he should have it or not. 
Tregonwell v. Sgdefiham, 3 Dow, 196. 


Ricketts, 7 Hare, 299 ; 19 L. J., Ch. 100 ; 14 Jur. 
166. 

S., on his marriage in 1812, settled real estate 
upon trusts for himself for life, remainder to his- 
wife for life, remainder to their children as. 
tenants in common (without the word heirs), 
remainder in default of children of the marriage 
to himself in fee. In 1830 he executed a cre- 
ditor’s deed conveying all his real estate to 
trustees for payment of his debts. There were 
several children of the marriage, and it being 
thought that he had only a life estate in the 
settled property that alone was sold, and the 
creditors being satisfied, the question arose as to 
whether his reversion in fee had been converted 
I into personalty by the deed : — Held, that the* 
surplus property not sold for the purposes of the 
deed of 1830 was not converted. CUssold v. Cook^ 
27 L. T. 113 ; 20 W. B. 796. 



2. Application of Doctrine. 
a. Creditors’ Deeds. 

Real Estate — Trust for Sale — Intention.] — 

Real estate held upon the particular expressions 
of a deed to be converted into personal out and 
out, under a trust to sell for the payment of 
debts, and to pay the residue to the grantor, 
his executors, &c. Van v. Barnett, 19 Ves. 102. 

A., after reciting that he was desirous that his 
real estates should be sold, conveyed them to 
trustees, in trust to sell or mortgage the same, 
and to stand possessed of the money to be raised, 
in trust for him, his executois, &c. By deed of 
even date, he assigned all his personal property 
to the same trustees, in trust for himself, his 
executors, &c. By a third deed of even date, 
after reciting that he was indebted to various 
persons, and was desirous that his affairs should 
be wound up, and his real and personal property 
converted into money, and his debts paid, and 
that the conveyance and assignments were made 
to enable his trustees, in the first place, to pay 
his debts ; he declared that the trustees should 
stand possessed of the money to arise from the 
sale or mortgage of his real and personal pro- 
perty, in trust to pay his debts, and then in 
trust for him, his executors, &c. The trustees 
sold part of the real estate, and the proceeds 
were more than sufficient to pay A.’s debts. 
Shortly afterwards A. died intestate : — Held, , 
that the unsold estates were to be considered as 
personalty. Biggs v. Andrews, 5 Sim. 424. 

C, S. by deed conveyed lands in fee to trustees, 
upon trust to obtain possession and absolutely 
dispose thereof, and convey the fee simple and 
inheritance to the purchaser without the con- 
currence of 0. S., and after defraying expenses 
to apply the moneys to arise from the sale in 
payment of certain debts mentioned in the deed, 
and pay the surplus to C. S., his executors, 
administrators, or assigns. C. S. survived the 
execution of the deed three years, and died 
without anything having been done in perform- 
ance of the trusts. Immediately before his 
decease he had agreed to execute a further 
charge upon the property : — Held, that there 
had been an absolute conversion of the land into 
personal estate. Bay den v. Watson, 12 L. J., Ch. 
277 ; 7 Jur. 245. 

Conversion of real estate into personalty as 
between the real and personal representatives of 
a party who conveyed the equity of redemption 
thereof to trustees, for sale for benefit of cre- 
ditors, and to pay surplus to himself. Griffith v. 


b. Illegal Disposition. 

1 . Mortmain. 

By the Mortmain and Charitable Uses Act, 
1891 (54 & 55 Vht, o. 73), s. 5, land may he 
asmred by will to or for the benefit of any 
charitable use, and the law relating to Mortmain 
was otlwi^wise amended by the act. 

Money to he Laid Out —Beal Estate to be 
Sold.] — Money directed to be laid out m lands, 
for an illegal purpose (charity), shall not beilaid 
out for the heir, and the trust is void altogether ; 
as to the testatrix's real estate, which was devised 
to be sold partly for such purposes, the heir was 
declared entitled to the surplus proceeds. Mogg 
V. Hodges, 2 Ves. sen. 52. 

A tekator devised certain freeholds to trustees, 
to sell, and he directed the proceeds to be carried 
to the fund of his personal estate : — Held, not to 
be a conversion from realty to personalty, so as 
to entitle the next of kin to take a part of the 
produce, which being given to charity was void, 
under the Statute of Mortmain, but that the heir 
was entitled. Williams v. Wdliams, 5 L. J.,. 
Ch. 84. 

A testator directed his executors immediately 
to lay out 30,000Z., in the purchase of an estate 
in his name, the income of which he settled to- 
; one for life, with remainder to others in tail,, 
i with remainder to a charity ; the money was not 
actually laid out previous to the estate for life* 
and the estates tail being spent. The gift of the* 
charity failing by reason of the Mortmain Act, 
and the estates tail not having been barred : — 
Held, that the next of kin, and not the heir-at- 
law, were entitled to the SO,OOOZ. Cogan v. 
Stephen^ 1 Beav. 482, n, ; 5 L. J., Ch. 17. 

Mixed Eund— -Actual Conversioa.] — Upon a 
direction to convert all testator’s real and per- 
sonal estate into money, and at a certain time to^ 
invest a sum out of personal estate for a charity, 
and at the end of twelve months to lay out the* 
residue, “all his property being personal,” for 
other charitable purposes : — Held, that the 
charitable purposes failed, so far as the fund' 
arose from the real estate, or any other than pure' 
personal property, and that the heir was entitled 
to so much of the residue of the mixed fund as 
arose from the sale of the real estate. Johnson v* 
Woods, 2 Beav. 409 ; 9 L. J., Oh. 244. 

See also 8, post. 
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ii. Acemmlation and Remoteness, 

bleats and Profits, Accnmnlations of — Not 
disposed of.] — Rents and profits under a tnist to 
accumulate, being in t)ie event not disposed of, 
belong to the heir-at-law. Stanley v. Stanley,, 16 
Yes. 491. 

— — Void under Thellusson Act— Unexhausted 
Interest out of Real Estate.]— The 39 & 40 Greo. 3, 
e. 98, was not intended, nor does it operate, to 
alter any disposition of a testator, except his 
direction to accumulate ; and the income 'which 
the statute forbids to accumulate must go as in 
the case of intestacy. Where the testator em- 
powered trustees to sell the real estate when they 
pleased after his death, but if not done before 
the death of his youngest child then to sell for 
the benefit of the grandchildren or their children, ; 
and his youngest child survived him twenty- 
nine years : — Held, that the direction that the i 
income should accumulate after twenty-one | 
years 'was void, and that the void accumulation 
belonged to the next of Idn, but the unexhausted 
interest arising out of the real estate to the heir. 
Ryre^ .Marsden,, 2 Keen, 564 ; 4 Myl. & C. 231 ; I 
7 L. J., Ch. 220 ; 3 Jur. 450 ; 2 il. 583. 

Charge on Estate— Trusts of Fund declared by | 
Reference— Trusts of Principal Fund for Accu- 1 
mulation— Void under Thellusson Act — Effect 
of Charge— Conversion.] — By a settlement, a 
moiety of freehold estates 'w^as limited by the 
settlor for uses, with an ultimate remainder to 
himself in fee. Power was reserved to the settlor 
to charge the moiety, by deed or ■will, with 
6,OOOL, to be raised and paid as he should think 
■fit. By a deed poll, the settlor charged the 
moiety with 6,0002., and directed that it should 
he raised and held upon such trusts as he should 
by his ■will direct. And by his will he directed 
the 6,0002. to be retained and held upon the 
trusts thereby declared of his residuary personal 
estate. The trusts declared by the settlor’s -will 
of his residuary personal estate partly failed, by 
reason of the accumulations directed being void : 
— Held, that although there had been a failure 
of the purposes for which the residuary estate 
was ^ven, it did not follow that there had been 
a failure of the purposes for which the conver- 
sion of part of the moiety into the 6,0002. had 
been directed, for that conversion had been com- 
plete ; that there was no resulting trust of any 
part of the 6,0002. in favour of the persons 
entitled to the real estate ; and that therefore 
the whole of the 6,0002. must be raised out of the 
real estate on which it was charged. Simmons v. 
mt, 28 L. T. 327. Affirmed, L. K. 8 Gh. 978 : 
21W. E. 860. 

De-vise for Conversion Void for Remoteness- 
Heir — Law of Descent.]— Under a devise, pre- 
viously to the 3 & 4 Will. 4, c. 106, to trustees, 
ODC being, the testator’s heir-at-law upon trust 
(subject to, prior estates) for conversion, the 
trust for conversion being void for remoteness, 
the equitable reversionary interest thus left un- 
disposed of results as part of the old use, and 
descends to the heir in his character of heir, and 
does not so merge in his legal interest, under 
the devise to him as a trustee, as to break the 
descent and constitute him a fresh stock, from 
which, on decease intestate, the descent is to be 
traced. Buolianan v. Harrison. 1 John, & H. 
662 . 

See also 3, post. ■ ’ 


c. G-ift for Payment of Debts and 
Degacies. 

Real Estate, Direction to Sell and Pay Sur- 
plus — Part Unsold.] — Where trustees were 
directed to sell the whole real estate to pay 
debts, and to pay surplus to A. and B., if only 
part of estates are sold, and fully pay the debts, 
the remainder unsold shall go to A. and B., as if 
actually sold. CoUmgwood v. Wallis,, 1 Eq. Abr. 
395. S. P., Davers v. Folhes, Ih. 396. 

lands Appointed to Pay Debts — Lands to be 
Sold.] — If lands are appointed to pay debts, the 
heir is entitled to ihein when the debts are paid ; 
and if to be sold, he is entitled to the surplus ; 
but if there be any abuse, his remedy is against 
the trustee, and not against the purchaser. Cul- 
pepper V. A.’iton, 2 Ch. Ca. 115. 

Quaere, if a purchaser with notice might not 
be affected. I h. 


lands Devised for Sale in aid of Personal 
Estate— Devise to Wife and Heirs.]— Lands de- 
vised to his -W'ife and heirs, to be sold for the pay- 
ment of debts and legacies, in aid of the personal 
estate, and not being sold, if the personal estate 
is sufficient to discharge the whole, the heir shall 
have the lands as a resulting trust. JBugghis v. 
Tates, 9 Mod. 122. 

Lands Devised for Sale to Executors.] — One 

devises lands to his executors (who are not rela- 
tions) to sell for the best price, and to pay his 
debts, legacies, and funerals, so far as the same 
will extend, and gives legacies to his heir-at-law, 
and 1002. to the children of one of his executors, 
but nothing to his executors ; in such case the 
executors shall be but trustees for the heirs-at- 
law after debts paid. Stai'hey v. Broohs, 1 P. W. 
390. But see Cunningham v. MelUsh, Pre. Ch. 
31 : 2 Yern. 247. 


^ Real Estate — Conversion for Answering Lega- 
cies.] — Conversion directed by will, of real estate 
into personal, not to all intents, but for the pur- 
pose only of ans-wering legacies and annuities ; 
subject to that as to the real estate a resulting 
trust for the heir. Hooper v, Goodioin, 18 Yes. 
156. 


Direction for Sale or Charge for Payment 

of Debts.] — The distinction between a direction 
to sell real estate out and out for payment of 
debts, and a charge for payment of debts, is ex- 
ploded as to any effect in exempting the person- 
alty^ In either case the residue, if undisposed 
of, goes to the heir, unless there be a disposition 
made demonstrative of an intent that it shall 
change its nature and become personal. Cle- 
land V. Shaw, 2 Sch. k Lef. 538. 

Particular Property — Intention.] — ^A 

testator gave his real and personal estate to per- 
sons whom he appointed his executors, in the 
first place to sell an advowson, and apply the 
proceeds in discharge of his debts and legacies, 
and if they should be insufficient, then to cut 
timber to the value of 5002., and if that should 
not be sufficient then to raise the deficiency by 
sale or mortgage of his real estate; and he 
directed his executors to retain their expenses, 
but he did not expressly declare any trust of his 
personal estate. A suit was instituted, in which 
it was decided that the personal estate was 
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primarily liable to the payment of the debts and 
legacies -.—Held, that the money raised by sale 
of the advowson and timber constituted personal 
and not real estate. Bowrcu v. Rhodes^ 31 L. J., 
Ch. 676 ; 6 L. T. 660 ; 10 W. K. 456. 

.See also 3, post. 


d. Partial Disposition. 

Produce of Real Estate not Exhausted— Mixed 
Pund.] — ^Resulting trust for the heir-at-law as to 
the produce of the sale of real estate, not ex- 
hausted by a trust in which it was combined 
with the personal, llohinsoji v. Taylor^ 1 Ves. 
44. 

Devise, after payment of debts, legacies, &c., 
of specific freehold and leasehold estates, to A., 
subject to incumbrances, and of all other his 
■ freehold and leasehold estates, together with all 
his personal estate, to trustees, to sell, and out 
of the money, in the first place, to pay their 
•expenses in execution of the will or trust, and, 
without further disposition, appointing the trus- 
tees executors : — Held, a resulting trust as to 
the produce of the real estate for the heir-at-law. 
Hill V. Coch, 1 Ves. & B. 173. 

A testator directed the proceeds of the sale 
of his estate to be invested for the benefit of his 
three daughters, and the interest thereof to be 
paid to each of his said daughters during their 
respective natural lives ; and after the decease 
of each of them he directed that one-half of the 
fund or share, the income of which was thereby 
•directed to be paid to the parent respectively for 
life as aforesaid, should be paid to the children 
of each of his said daughters : — Held, that the 
daughters did not take absolute interests, and 
that the testator’s heir was entitled to the un- 
disposed-of portion of the real estate, whether 
•converted or not. Whitehead v. Bennett, 22 
Ij, J., Ch. 1020 ; IS Jur. 140 ; 1 Eq. Rep. 561 ; 
1 W. R. 406. 

(lift for want of Appointment — Resulting 

Trust.] — A. by will devises his lands to trustees 
to seU, and to dispose of the money as he by 
writing should appoint, and for want of appoint- 
ment, to his four nephews, and by writing 
appoints his trustees to pay several sums to 
several persons, but not near the value of lands : 
—Decreed, the surplus to the heir, and not to 
the nephews, as an interest resulting, and not 
disposed of. London Corporation v, Garwav, 2 
Fern. 671. 

Legacy to Heir.] — Land is devised to trus- 
tees to sell, and out of the money arising by the 
■sale, amongst other sums to pay lOOZ. to his heir-at- 
law, and no disposition is made by the testator 
of the surplus of his estate. The land shall not 
be turned into personal estate, nor more sold 
than is necessary to pay the legacy ; and the 
heir shall have the surplus. Bandall v, Boohey, 
:2 Vern. 425 ; Pre. Ch. 1G2. 

Settlement — Sum Reserved to Settlor.] — 

Upon settlement of lands, to be sold in trust for 
several purposes, the residue is given to B. and 
his assigns, reserving only 200Z. to appointee or 
settlor. Settlor died without appointing : the 
200Z. shall go to his heir, and not to B. or his 
s. Anon,, Comb. 345. 

that his estate should be sold after 








others, that 200Z. should be disposed of as he by 
a note should appoint, and dies intestate, having 
given no directions. This 200Z. shall be a result- 
ing trust for the heir-at-law. Enillyn v. Breemwn, 
Pre. Ch. 511. 

Sum Reserved to Answer Annuity.]- — 

Estates devised to executors upon trust for the 
purposes after-mentioned. The testator pro- 
ceeded to direct a sale of the estates, and the 
division of the produce among his five children, 
after first reserving a sufficient capital, the in- 
terest arising from which should be sufficient to 
pay an annuity of 400Z. to his wife for her life ; 
but he did not declare any trust, at the wife’s 
death, of the sum to be so reserved : — Held, a 
resulting trust for the heir. Watson v. Hayes, 
5 Myl. & C. 125 ; 9 Sim. 500 ; 9 L. J., Ch. 49 : 

8 Ih, 169 ; 4 Jur. 186 ; 3 Ih. 143. 

Life Interest in Proceeds of Realty, Gift of 

— Bequest of all Testator’s Effects.]— Testator 
devised a copyhold estate to his wife, upon trust 
to sell and invest the money in the funds, and 
I gave the interest and dividends to her use. • He 
also gave and bequeathed to her all his effects 
whatsoever and wheresoever, for her mainten- 
ance, upon full trust and confidence in her 
justice and equity, that at her decease she would 
make a proper distribution of what effects 
might be^ left in money, goods, or otherwise 
to his children : — Held, the widow, executrix, 
entitled to the produce of the copyhold estate 
for life only, with a resulting trust as to the 
capital for the heir. Wilson v. Maior, 11 Yes. 
205. 

Devise for Sale of Rent-charges to pay 

Pecuniary Legacy— Surplus.] — One devises a 
rent charge to be sold to pay legacies amounting to 
800Z., and if the rent charge should sell for 1,OOOZ. 
the testator gives a further legacy of 200Z-. The 
rent charge sells for above SOOZ., and less than 
1,OOOZ. ; what exceeds the 800Z. shall belong to 
the heir as a resulting trust. Stonehouse v. 
A^y6>Zy?i, 3 P. W. 252. 

Money to he laid out — Resulting Trust 
whether as Real or Personal Estate.] — A tes- 
tator directed a part of his personal estate to be 
converted into realty and settled on certain 
trusts. These being exhausted, and no invest- 
ment having been made : — Held, that the re- 
siduary legatee was entitled to the fund, and 
took it in the character of personalty. Hereford 
V, Ravenhill, 5 Beav. 51 j 11 L. J., Ch. 173 ; 6 
Jur. 228. 

Personalty directed by will to be laid out in 
land, to be held on trusts which do not exhaust 
the absolute interest, devolves, after the expira-- 
tion of the specified trusts, upon the executors of 
the testator for the benefit of his next of kin, 
and not upon his heir. Such personalty is not 
taken by the next of kin as realty, but, notwith- 
standing the constructive or actual conversion, 
goes to the executors to be dealt with as personal 
estate. Head v. Oodlee, Johns. 536 ; 29 L. J., 
Ch. 633 ; 6 Jur. (K.s.) 499 ; 8 W. R. 147. But 
see next case. 

Where personal estate is bequeathed upon 
trusts for conversion into land to be held on 
trusts which ultimately fail, land purchased 
before the failure of the trusts goes to the 
next of Mn ; real estate. Head v. Godlee 


( 
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ante, oTerruled. Oartets t. WormaU, 10 Ch. D 
172 ; 40 L. T. 108 ; 27 W. E. 419. 

iiiia oeei 

Trusts by Reference — TTucertainty — In- Phillips 

effectual Disposition.] — E. by deed conveyed 214. 

several sums of money, secured by mortgages, A testator devised and bequeathed his real 

amounting to 60, OOOZ., to trustees in trust to be personal estate, in trust to ” - 

laid out in the purchase of lands to the use of mixed and blended fund, 
himself for life, remainder as to sums to the lOOZ. and 
amount of 28,000Z. to his wife for life, remainder lie gave the r( 
to his son R. for life, with several re ' “ 

over, remainder to J. in fee . „„ 

amounting to 23,000Z. to R. for life, with several entitled to their 

intermediate remainders, remainder to J. in fee ; f .. 

and as to one particular mortgage of 8,500Z. and fell into the 

some leasehold estates to ’ 

surphp to R. in fee with power of revocation.’ By R- J., Ch. 234. 

his will he gave these leasehold estates and the Testator g ^ ^ 

mortgage, for 8,.500Z., together with another I’^al and personal estate to triistees uDon ta 
mortgage of 6,700f„ m tmst to secure the to sell, and pay and apply the p^Xof such 
annuities, the surplus, interest, or rents of the real and personal estates, and alL all the rents 
lands purchased to be paid to R. for life, and to interest, and profits thereof until sale in such 
be settled in the same manner as his other es- manner as thereinafter mentioned ; and after 
rates;— Held, first, these mortgages are to be making a provision for his wife for her life out 
considered as real estate ,* secondly, it being un- of the said proceeds, he directed that the residue 
certain which of the limitations they were to of the said fund should be divided into fifty eaual 
follow, they are undisposed of and passed to R. shares, which he bequeathed amongst various 
as heir-atdaw, and from him to his general devisee, legatees, giving a certain number to each and 
Sf intestate as to the real directing that, in case either of such legatees 

estate, they go to the heir-at-law, I). Leslie ^4 should die before his shares should become 
Deionshire 2 Bro. C. C. 189. vested, such shares were to sink into the residue : 

Bee also 3, post. — Held, upon the construction of the will, that 

certain portions of the residue (vdiich was 
e. Lapse. wholly made up of proceeds of realty), which 

Mixed Pumi had lapsed by the death of the legatees thereof 


estate directed to be sold after his death should 
1 have the same quality as if it 

Imd been part of his personal estate at his death. 
V. Phillips, 1 Myl. & K. 649 ; 1 L. J., 

and 

sell and constitute a 
He thereout gave 
one-eighteenth of the residue, and 

1 “ ’emaining portions of the residue to 

•emainders other persons. J. B. died in the testator’s life- 
and as to sumij j time .-—Held, that the next of kin and heir were 
" : XJr proportionate part of the lapsed 
share of the residue, and that the legacy of lOOZ 

, residue, and passed by the gift 

secure annuities, | thereof ^ Balt v. Chattaioay, 3 Beav. 576-10 

gave, devised, and bequeathed all his 


Estate — Conversion — Legacy.] — - F,, 

an estate which came to her ex parte 
i, on her marriage conveyed the same 
ees to such uses as she should direct, 
nainder to her own right heirs. By will, 
cted the estate^ to be sold, the money to 
out in the funds, and the trusteeV to 


estate shall go to the person next of kin ; and 
so far as they consisted of real estate, to the 
heir-at-law. Acliroyd v. Smithson. I Bro. C C 
503. 

Bee 7 Price, 258. See also Poherts v. Walker, 
1 Russ. & M. 752. ’ 

Real and personal, by will, to be sold • 
legacies, &c. therewith to be paid ; residue by 
filths to five persons. One dies before testator • 
—Held, to be real estate to heir of testator 
Pighy 'sf. Legard, Dick, 500, 

A testator devised real estate to trustees upon 
trust to sell, and as to the moneys to arise by 
such sale, directed that they should sink into, 
and be deemed part of, the residue of his 
personal estate, and be applied accordingly • he 
all the residue of his personal 
, estate to the same trustees 
^ sons i ’ 

of the sons died i„ 

, , ^ —Held, that the share of t 
the produce of the real 
teal estate and 

' beir-at-kwof "the tea. 

, totor. V. Iayl„, 3 De G. M. & G. 190 ; 

^‘’7 17 Jur. 683 ; 1 W. E. 398. 

„ • The decision in Phillips v. PhUhvis ■nAc<+ 


, - ---77. — . upon trust for his 

and daughters m equal proportions. One 
o ' ’"d in the testator’s lifetime : 

A the deceased son in 
estate was to be deemed 
as undisposed of by the will 
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version having failed, so far as regarded one who ' 
predeceased him, the heir-at-law was entitled. 
PringyEx jyarte, 4 Y. & C. 507 ; 5 Jur. 529. 

See also 3, post. 


f. Contingent G-ifts. 

Gift if B. dies to C.— -Money to he Laid Out.]— 

One devises 8,OOOZ. to be laid out in a purchase, 
and settled to A. for life, remainder to B. and his 
heirs ; but if B. dies in the lifetime of A., then 
to C. and his heirs. B. and C. both die in the 
lifetime of A., the money not being laid out upon 
the death of A. ; this money shall be considered 
as lands, and shall go to the heirs of C., and not 
to his executors. Soudamore v. Scudamote^ Pre. 
Ch. 543. 

Gift to A. at 21 — Mixed Fund.] — Bequest of 
accumulated fund from real and personal estate, 
when the legatee attains twenty-one, upon his 
death, under that age, a resulting trust for the 
respective representatives. Chamhei's Brails- 
ford^ 18 Yes. 368. Affirmed, 19 Yes. 652 ; 11 E. 
E. 214. And see Spencer v. Wilson^ 42 L. J., Ch. 
754 ; L. E. 16 Eq. 501 ; 29 L. T. 19. 

— — Legacy out of Proceeds of Lands to he 
Sold.] — One has two sons, A. and B., and three 
daughters, and devises his lands to be sold, to 
pay his debts, and as to the moneys arising by 
sale after debts paid, he gives 200Z. thereout to 
his eldest son A., at twenty-one, the residue to 
his four younger children equally. A., the eldest, I 
dies before twenty-one, the 200Z. shall go to the | 
heir of the testator. Cruse v. Barley^ 3 P. W. 
19. 

Gift to Children at 21 or Marriage— Mixed 
Fund — Death under 21 and Unmarried of 
Daughter and Heir.] — A testator directs a mixed 
fund, composed of the produce of his real and 
personal estate, to be applied to certain specified 
purposes, and the residue to be divided equally 
among his children or child at twenty-one, if 
sons, and twenty-one or marriage, if daughters ; 
and if no child, to such person or persons as he 
should by his codicil appoint. The testator died 
without having made a codicil, leaving an only 
daughter his heir, who died under twenty-one, 
intestate and unmarried Held, that so much of 
the residuary fund as was constituted of real 
estate descended to the heir, but in the character 
of personal estate, and that such personal estate, 
together with the residuary personal estate of the 
testator, was, in the event which had happened, 
undisposed of, and divisible under the Statute of 
Distributions. Jessopj) v. Watson.^ 1 Myl. &; K. 
665 ; 2 L. J., Ch. 197. 


upon trust for the said E. E. C. (with no wmrds 
of limitation) until her marriage, then upon 
trust to invest and to hold the investments upon 
the usual trusts in favour of her, her husband 
and children, with an ultimate trust for her, her 
executors, administrators, and assigns. At the 
date of the settlement a large part of the real 
estate devised by the wall remained unsold. 
E. E. C. afterw^ards survived her husband and 
died, leaving an infant daughter who died with- 
out ever attaining a vested interest under the 
settlement. A part of the real estate was sold 
during E. E. C.’s life, and the residue during, the 
life of her daughter, who had a contingent, 
though not a vested interest : — Held, that no 
conversion of the real estate devised by the will 
was effected by the settlement, but the whole 
having been sold while there was in existence an 
interest, though not a vested interest, under the 
trusts of the settlement, the whole property so 
sold, and not only that sold in E. E. C.’s lifetime, 
was converted, and must be taken by her personal 
representatives. Sinclair's Settlement^ In 
Crump V. Leicester^ 56 L. T. 83. 

3. Eesiduary Gifts, Opeeatioit op. 

a. Conversion Out and Out. 

Produce of Beal Estate — Absolute Gift to 
Trustees and Executors.] — Eesiduary bequest 
to trustees and executors, describing both by 
their character and names, to be disposed of to 
such person and persons, and in such manner and 
form, and in such sum and sums of money as they 
in their discretion shall think proper and ex-- 
pedient : — Held, an absolute interest to them 
beneficially, or an absolute power of appointment, 
excluding the next of kin and the heir, as to the 
produce of real estate. 011)1)8 v. Biimsey^ 2 Yes. 
&B. 294; 13E. E. 88. 

Testator, after reciting that his property con- 
sisted of a house at C (which was freehold)- 

and of mortgages, &c., directed the house to be 
sold, and then gave several pecuniary legacies,, 
and amongst them 300k to G. and lOOZ. to P.„ 
whom he apjx)inted his executors. The will 
concluded thus : “ And to Mr. G., who is likewise 
my executor, any sum then appearing after the 
contents of this my wall are fully complied with 
and fulfilled.” G. died the day after the testator, 
without having proved the will : — -Held, in a suit 
by his executors against the testator’s heir and 
next of kin, that the plaintiffs w^ero entitled to 
the residue of the testator’s estate, including the 
proceeds of the house. If an executor is also the 
residuary legatee, he is entitle* I to the residue, 
although he docs not prove the will. Griffiths v. 

1 1 Sim. 202. 


Discretionary power of Sale — Sale during 
existence of Contingent Interest. ]~C., by will, 
devised real and personal estate to trustees upon ; 
trust for his two children, a son and daughter, in 
equal shares, and gave the trustees a power of 
sale at discretion. One half the daughter’s share 
was settled by the will. On the marriage of the 
daughter, E. E. C., in 1865, a deed was executed 
appointing new trustees of the will, and declaring 
that they should stand possessed of the settled 
half of the daughter’s share on the trusts of the 
wiE, and the unsettled half upon' the trusts 
declared by a settlement of even date. By the 
settlement the unsettled share and certain other 
were conveyed to the same trustees 


m 




Devise of Personal Estate.] — Where a man 

devises his real estate to be sold to pay debts 
and certain pecuniary legacies, and subject ’ 
to his debts and legacies clevises his personal •; ' - 
estate to his sister : — Held, tliat the proceerls of 
the real estate passed. Mallahar v. Mallabar, 
Gas. t. Talb, 78. 

Trusts by Befereuce— Charge of Debts. 

— A., by will, devises his real, estate to trustees 
in trust, to sell the same, in order to pay off the : 
incumbrances,- and- apply the residue 'as he 
directed with respect to residue of his persons ' 
estate ; he devises the residue of his persons 
, estate, after payment of debts and legacies, ' 
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executors on trusts : — Held, on construction, that 
surplus money produced by sale of real estates, 
charged with the payment of simple contract 
debts. Kldmey v. Oousmalier^ 7 Bro, P. 0. 573 ; 
2 E. K. 118, 


^Legacy — lapse.] — A legacy out of 
the produce of a copyhold estate directed to 
be sold, failing, was held to pass by the resi- 
duary clause against the heir, the object being, a 
general conversion out and out. Kennell v 
4 Ves. 802. 

Devise in trust to sell, but not for less than 
KbOOO^., and to pay several sums amounting to 
7,800Z., and the overplus moneys arising from the 
sale to A. ;~-Held, a specific legacy of 10,0002., 
and the sale producing less, A. and the others to 
abate ; legacies to charity, void by the stat. 9 
Geo. 2, c. 30, fell into the general residue. Paqe 
v. LeajnngweU, 18 Ves. 463 j 11 K. K. 234. 

Devise of freeholds to be sold, and after pay- 
ment of debts the residue to be invested on 
certain trusts : — Held, a conversion even as to a 
share of which the gift la psed. Barber v. Barber 
3 Myl. is C. 688 ; 8 L. J., Ch. 36 ; 7 lb. 70 : 2 
Jur. 1029 ; \ lb. 915. 

Residuary Legatees.]— A testator directed 

the payment of his funeral expenses and lawful 
debts out of the proceeds of his property, and 
directed the sale ot all his landed property in the 
Landed Estates Court, for its full value, ^ith the 
exceptron of one estate, which he devised to A. 
tor life, and at her death to B., with remainder 
to T., who was constituted residuary legatee. He 
Mi several pecuniary legacies, not stating out of 
^hat fund they were to be paid:— Held, that 
the direction for sale of the real estate amounted 
to a conversion of it out and out into personalty 
for the general objects of the will, and that the 
surplus of the proceeds of the sale passed to the . 
residuary legatee, and not to the heir-at-law. . 
oingleton v. Tomlutum^ 3 App. Cas. 404 • 38 L T i 
653 ; 26 W. E. 722. • i. j 

Mixed Fund— Interest of Produce of Beal Es- i 
tate.]— A bequest of a moiety of the interest of i 

residue ot the testator’s personal estate: — t 
Held, upon the context of the will, to pass the f 
interest of the proceeds of real estate, which were 1 
as to form one mixed t 
lund with the residue of the personalty. Bvam t 
v^MmUn, 1 Euss. & M. E03; 8 L. J. (o.S.)Ch. t 


j- , pgaoies.] — Where a testator 

directed his real and iicrsonal estate to be sold 
and his debts and legacies to be thereout paid’ 
mclnding certain oharitablo legacies, and gave 
Ae residue ot the mixed fund to A. and 
Held, the iailure of the charitable legacies to 
enure to the beneiit of A. and B. v 

2 Enss. 4: M. 238. Affirming, 6 Euss! 

Eeal estate directed to be sold, and together 
mth personal applied (inter alia) in oharitabte 

place out 

tWnr, of tetator’s estate, and the interest 
tiieieon, on securities, and divide it, &c.‘’ :— Held 
first, that the bequest as to the charity was void • 
and next that the rrhole, as to the other mattos’ 

1 Te^™S 

— Sesiduary Gift of Personal Estate.] 

^ ^ * 

' ’ ‘ 1 ^ / h, LJ ^ i*' 


all his real and personal 
es, estate to trustees to convert into money, and 
ict out of the proceeds of the conversion to pay 
d ; certain legacies and annuities, and he directed 
his trustees to hold the residue of his personal 
of converted into money, upon trust to pay 

to children or such of them as might be living at 
si- his death, until they should attain twenty-one 
-a or marry and when they attained that age 
. upon trust to pay or tiansfer the residue of 
his personal estate unto the four children in 
in equal shares as tenants in common :— Held 
to fust that the residuary clause passed all the real 
le estate which he had before directed to bo con- 
*’ personalty. Spencer v 

9 I 19.^^ 

Held, also, that the shares of the four children 
did not vest till twenty-one, and that the share 
r- ot one child who died under twenty-one was 
n undisposed ot, and passed as to the realty to the 
a heir-at-law and as to the personalty to the next 
> , ot km of the testator. 2h. 

2 A testator, by his will, made m 1872 after 
certain legacies, (loosed his real estate and be- 
queathed the residue of his personal estate to 
d trustees to sell, and to dispose of the net moneys 
il to arise from such real and residuary Personal 
i estate (after payment of his debts, funLal and 

e testamentary expenses, and legacies), “according 
e to the trusts thereinafter declared concerning 
the same, with a disci etionary power for the 
r trustees to postpone the sale, and let and manage 

f that the unsold real estate and outstanding per- 
sonal estate should be subject to the trusts there- 
^ declared concernmg the net moneys, and 

, that the rents should be annual income for 
! the same trusts, and such real 

. estate should be considered as converted in 
. equity. And he directed his trustees to stand 
. possessed of the net moneys to arise as afore- 
said, upon trust to pay an annuity, and subiect 
thereto, and to the payment of his debts, legacies, 

: tuneral and testamentary expenses, to stand 

possessed of his ‘ residuary personal estate ” upon 

■ trust as to one moiety for his son absolutely, imd 
as to the other moiety, fur his daughter for her 
life, jith remainder for her children :— Held, 
that though there was no exi>ress direction as 

^ I’eal estate, 

they did not go to the heir-at-law, but were 
included in the trusts of the residuary personal 

f cinb.Sr J.; 4.214; 

A testator, by his will, empowered bis exe- 

and 'funeral and tet 
toentary expenses out of the proceeds of 
his property, and, after reciting that he was 
landed and chattel property as 

sell _hjs landed pioperty, and then proceeded 

pecuniary legacies 
without stating out of what fund they were 
to be paid and appointed a residuary legatee 

S^thHestl^ri far exceeded^ that 

ot the testators pure personalty as set out in 

he schedule, or at the time of his death a vear 

HeldVb't^’ practically no debtJ:— 
Held, that the direction to sell the real estate 
conversion of it out and out into 

personalty so as to make the legacies payable 
thereout, and to cause the surplus to pass to this, 
residuary legatee. The unsuccessful h,eir ordered 
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to abide his own costs. 
B. 11. Eq. 53. 


)n V. AriiYidell, Ir. 


b. Conversion Incomplete. 

Charitable Legacy raisable out of Beal Estate 
— “ After Payment of.”]— Where deyisor directs 
that after payment of 800^. to charity, to be 
raised by sale of real estate, the residue thereof 
should go to the residuary deyisee : — Held, legacy 
to charity being void, SOUL goes to heir, and not 
to residuary deyisee. Jo?ies v. Mitchell^ 1 Sim. &: 
S. 290 ; 1 L. J. (O.S.) Ch. 1G3. 

Proceeds of Laud — Charitable Legacy out of.] 

— Devise of lands to be sold, and part of the 
money arising by sale to go to charitable uses, 
and the residue of the money is given over. 
So much as is given in mortmain shall lapse to 
heir, and not go to the residuary legatees. 
Graveiior v. Ilallum^ Ambl. GIS. 

Surplus— (jift of all Personal Estate 

and Effects.] —A testator devised his real estate to 
trustees in trust for sale, and out of the proceeds 
and out of the rents, till sale, to pay his debts 
and the trustees’ costs, charges, and expenses, 
and then upon trust to pay three legacies of 500L 
each ; and, as to all his personal estate and 
effects, the testator gave the same to T. B., his 
executors, administratcjrs, and assigns : — Held, 
that the will did not give to T. B., nor dispose 
of, the surplus of the beneficial interest in the 
produce of the testator’s real estate, after paying 
the charges which ought to be considered as im- 
posed thereon ; and that such surplus belongs to 
the heir-at-law. Collls v. 1 De G. &Sm. 

131 ; 16 L. J., Ch. 251 ; 11 Jur. 362. 

Ereebolds andLeasebolds— Surplus— Mar- 
shalling.] — Testatrix devised all her messuages, 
&c., and real estate to trustees, to sell and pay 
funeral, &c., expenses and legacies, except her 
charitable legacies, which she directed to be paid 
out of her personal estate legally applicable for 
that purpose, not out of any part of her said 
messuages, &c. ; and she also directed her 
trustees to keep separate accounts of the pro- 
ceeds of her messuages, and of her personal estate 
legally appl.cable, as aforesaid ; and that if pro- 
ceeds from messuages should be insufficient to 
pay the legacies, trustees to apply her personal 
estate, and she gave her personal estate and 
effects undisposed of to A. : — Held, first, that 
though personal estate was more than sufficient 
for charity, no part of it could be applied to pay 
other legacies, until proceeds of real estate were 
exhausted ; secondly, that testatrix’s leasehold 
passed to trustees under devise of all her mes- 
suages, &c. ; thirdly, that her heir and next-of- 
kin, and not residuary legatee, were entitled to 
surplus proceeds of freeholds and leaseholds ; 
and, fourth, that freeholds having been properly 
sold in heir’s lifetime, the surplus was part of his 
personal estate, Dixon v. Dawson, 2 Sim. & S. 
327 ; 3 L. J. (O.S.) Ch. 195. 

Charge of Legacies — Surplus Personalty 

after Charges — Marshalling.] — Devise of free- 
hold estate, in trust to sell and apply the money 
towards payment of the legacies ; the residue of 
the personal estate, after payment of debts, 
legacies, &c,, upon trust to convert all the said 
residue of testator's personal estate into ready 
money to be laid out in freehold property, to be 


settled. The personal estate leaving a residue 
beyond the charges, the real estate a resulting 
trust for the heir-at-law, and charged with the 
legacies, not primarily, but as an auxiliary fund 
to the personal estate. Maugham v. 31 aso 7 L 1 
Ves. k B. 410 ; 12 R. R. 251. 

Mixed Fund— Legacy— Lapse— Intention. ] — 

A testator gave her real estates upon trust to be 
sold, and directed the mone 3 ’'s to arise from such 
sale to be considered and taken as part of her per- 
sonal estate ; she then willed that out of the 
moneys to arise from such sale, and out of all 
other her personal estate, certain pecuniary 
legacies should be paid, and bequeathed all the 
residue of her personal estate, and of the moneys 
arising from the sale of her real estates, upon 
trust for two persons and their children. Some 
of the pecuniary legatees died in the testatrix’s 
lifetime : — Held, that the conversion of the 
real estate into personal, directed by the will, 
was not absolute but partial only, for the pur- 
pose of making good the pecuniary legacies, and 
that such of those legacies as had lapsed, in so 
far as they were payable out of the pi’oduce of 
real estate, had lapsed for the benetit of the heir 
at law. Amphlett v. Parh\ 2 Buss. & M. 221 ; 

9 L. J. (O.S.) Oh. IGl. Reversing on these points 
8. C., 1 Sim. 275 ; 4 Buss. 75 ; 5 L. J, (O.S.) 
Ch. 139. The suit was compromised on appeal 
to the House of Lords. See 1 Myl. & K. 653, 
660, n. 

Pecuniary Legacy not Lisposed of,]— Tes- 
tator gave real estate to be .sold and the produce 
to be considered as part of his personal estate, and 
thereout and out of his personal estate gave 
legacies to his next of kin, heir, and others ; he 
gave other estates to be sold and the produce to 
be considered from henceforth as other part of 
his said personal estate, and to be disposed of in 
manner following; he then gave legacies, and 
some estates specifically, and other legacies out 
of Ins said trust moneys, and personal estate; 
and gave his executor 1 ,000/. to he disposed of 
according to any instructions he might leave 
in writing ; and gave all the residue of his 
goods and chattels, and personal estates and 
effects, whatsoever, subject to debts, legacies, 
&c. No instructions being found, the heir is 
entitled to the 1,000L Collins v. Walieman, % 
Ves. 683.! 

Appointment of '‘Residuary” Execu- 
tors.] — Devise of real estate to be sold, the 
object being a provision for legacies, is not an 
absolute conversion, and is therefore a resulting 
trust for heir-at-law as to surplus, though a re- 
siduary legatee is appoiiite 1. Borrg v. Usher, 
11 Ves. 87. 

Residuary Legatees ‘‘Appointed and 

Revised Legacy to Heir.]— The intention of 
testator being to provide an auxiliary fund for 
legacies, and not a complete conversion out and 
out, the residue of the real estate, after making 
good the deficiency of the personal in payment 
of legacies, is a resulting trust for the heir, not- 
withstanding a legacy given him, and the testator 
“ appointed and devised residuary legatees.” 
Kellett V. Kellett, 1 Ball & B. 533 ; 12 R, R. §4. 
Affirmed, 3 Dow, 248 ; 15 R. R. 63. 

A legacy to the heir not sufficient to defeat his 
, claim to the undisposed real estate. Ih, 

Whether the case of resulting trust arise 
, between the licir and next-of-kin, or heir and 








being: Fersonal.’^] — XJpon a direction to 
convert all testator’s real and personal estate 
into money, and at a certain time to invest a 
sum out of personal estate for a charity, and at 
the end of twelve months to lay out the residue, 
all his property being personal,” for other 
Charitable purposes ;~-Hel(l, that the charitable 
purposes failed, so far as the fund arose from 
the real estate, or any other than pure personal 
property, and that the heir was entitled to so 
much of the residue of the mixed fund as arose 

^leir is not 

attected by the actual conversion of land into 
money, and so much of the interest as is not 
exhausted by the disposition belongs to him • 
but when it can he clearly ascertained that the 
intention of the testator is, that the produce of 
his real estate shall, to all intents and 
be treated as personal 

upon the perso 

will give effect to that 
directly expressed 
Johmtm V Woods, 2 Bear 
244. ■ 


purposes, 
estate, so as to devolve 
:)iis entitled thereto, the court 
to that intention, whether 
or necessarily to be inferred. 
Bear. 4.,, 9 ; 9 L. J., Gh. 


Eeal and Personal Estate-Bevise to Executor 77 

to Pay Bebts and legacies — Gift to Executor of I ™ ^ uiitbsposed-of residue, a 

‘‘Best and Eeeidue”J_ELl ami peiSestate ? words exclude oue 

devised to the executOT in trust to Vt debts and participating in it. 

legacies, the rest and residue to himself??he only ^ 

purpose of devising the real appearing to be to Hfiir 1 ^ i • b 

insure payment of the debts, without any in- vpTTTItftn personal and 

tentiou to disinherit the heir Held otilv a sale, to be held by the trustees as 

charge, and that the heir was entitled to ^he pereonal estate only, and no part by 

suiplus of the real estate. JrJlila^Tmdmt WfiV’Vr? 

3 Ves. 210. -r-iattw/i, benefit of the heir-at-law ; and the testatrix, 

after bequeiithing certain legacies, directed the 
~ — Hift to Executor for Purposes of -Will residue of her estate to be paid and aiiplied as 
Construction.] —Under a gift of real and should thereafter appoint, and she ruade no 
residuary peraonal estate to a person appointed appointment Held, that the heir was entitled 
executor, “ to enable him to carry into effect the proceeds of the real estate undisuosed of 

the court refused to will. Fitch v. Jl'ahe/', B Hare, 145 • 17 

admit extrinsic evidence to show that the J 645. ’ 

executor was entitled beneficially, and was not 

a trustee merely for the heir of the surplus real I’roceeds of Eealty to be Considered “ Per- 
estate, the heir being entitled by construction, Estate to all Intents and Purnoses ”1 

.and not by implication of law. Fairs v. Fetches, —Devise and bequest of freehold, copyhold and 
llJur.(if.s.)«BO; 12L.T.727: 13\V.R 987. ’ leasehold estate, upon trust 
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to. them and their heirs all lawful powers and 
authorities to conduct and manage her freehold 
estates, so as that the same might at their dis- 
cretion be sold and converted into money, and 
tshe directed that the net money should form 
part of her personal estate ; and for those and 
every other purpose connected with her property, 
whether real or personal, she invested A. and B., 
and the survivor of them, and his heirs, executors, 
and administrators, with her full authority ; and 
she directed that any undisposed-of surplus of 
moneys should be paid as she should by any 
future writing or will direct ; she did not, how- 
ever, make any future wu’iting or will. After 
her death A. and B. sold her real estates. Her 
personal estate was suliicient to pay her debts 
and legacies : — Held, that her heirs, and not her 
next of kin, Were entitled to the moneys pro- 
duced by the sale. Flint v. Warren^ 16 Sim. 
124 ; 12 Jur. 810. 

Proceeds of Eealty to he deemed Personal 
Estate— Share Undisposed of.]— A testator de- 
vised freehold estates upon trust to sell, with a 
declaration that the moneys to arise from such 
sale should be deemed part of his personal estate, 
and that the income thereof till sale should be 
considered as part of the income of his personal 
estate, and be subject to the disposition of his 
personal estate thereinafter made. The testator 
then gave his personal estate upon trust for four 
persons as tenants in common. By a codicil the 
testator revoked the residuary gift to one of the 
four, who was also the testator’s heir-at-law and 
customary heir : — Held, that the heir was en- 
titled to so much of the lapsed residue as con- 
sisted of real estate. Gordon v. Atkinson^ 1 De 
O. & Srn. 478. 

- — Lapse.] — A testator devised real estate 
to trustees upon trust to sell, and as to the 
moneys to arise by such sale, directed that 
they should sink into and be deemed part of the 
residue of his personal estate, and be applied 
accordingly ; he then beqiieathed all the residue 
of his personal estate to the same trustees upon 
trust for his sons and daughters in equal pro- 
portions. One of the sons died in the testator’s 
lifetime : — Held, that the share of the deceased 
sson in the produce of the real estate was to be 
deemed real estate and as undisposed of by the 
will, and that it went to the heir-at-law of the 
testator. Taylor v. Taylor, 3 De G-. M. & G-. 
190; 22 L. J., Ch. 742 ;‘l7 Jur. 583; 1 W. K. 
B98. 

The decision in Phillips v. Phillips (1 Myl. & 
H. 649), overruled. Ib. 

A testator gave his real and personal estate to 
trustees, to raise an annuity for his widow and 
invest the surplus ; and after her death he 
directed a sale of his real estate, and declared 
that the produce should be deemed to be part of 
his personal estate, and should be subject to the 
disposition of his personal estate, which he gave 
to his children Held, that the realty was "con- 
verted into personalty only for the purposes of 
the will, and that the heir of the testator was 
entitled to so much of the real estate as had 
lapsed by the death of a child in the testator’s 
lifetime. Bedford v. Bedford, 35 Beav. 584, 

Surplus to Executors.] — Laiftls devised 

to be sold for payment of his debts, and that the 
surplus should be deemed part of his personal 
estate, and to go to his executors ; and gives his 


executors iOOZ. a-piece as a legacy : the surplus 
decreed a trust in_ the executors, and subject to 
distribution. Bristol (fJowitessS v. Hnnaerford, 
Pre. Ch. 81; 2 Vern. 645. 

Surplus “ as part of Personal Estate.”]— 

A testator devised his real estates to A. and “B., 
in trust to sell and pay off all incumbrances 
thereon, and stand possessed of the residue “ as 
part of his personal estate.” He bequeathed his 
personal estate to the same persons, in trust to 
convert, and with the produce thereof, and of 
the sales of his real estates, to pay his debts, &c., 
and the legacies, and to pay the residue to whom 
he should give the same by codicil. He made no 
gift of the residue : — Held, first, that the incum- 
brances were payable out of the real estate ; 
secondly, that the debts and legacies were pay- 
able pari passu out of the mixed fund composed 
of the produce of realty and personalty; and, 
thirdly, that of the surplus, the part arising from 
realty belonged to the heir, and that from the 
personalty to the next of kin. Shallcross v. 
Wright, 12 Beav. 505. 

Beal Estate— Direction, “for Purpose of Dis- 
tribution ” H. to be Considered Personal.]— 

A testator empowered his trustees to seU his real 
estate, and directed N., “ for the purpose of dis- 
tribution,” to be considered personal estate. He 
then gave it and his personal estate to certain 
persons, with an ultimate limitation to “ his own 
right heirs and next of kin, according to the 
respective natures and qualities thereof. The 
prior limitations having failed : — Held, that 
there was no absolute conversion, but that the 
heir-at-law took the produce of the realty. 
FdvoardsY. 

Settlement— Power of Sale— Appointed 

Share — Declaration, Proceeds of Sale to be Per- 
sonalty.] — Parents having, under a settlement 
of real estate, which contained powers of sale and 
exchange, with a trust for reinvestment of pur- 
chase moneys in land, a power of appointment 
amongst their children, appointed a share to 
H, R. S., one of the children, and declared that 
the shares and interests of the persons beneficially 
interested in the moneys arising from any sale of 
the premises, should be of the quality of per- 
sonal estate : — Held, that the share of H. K. S. 
was converted in equity into personalty by the 
terms of appointment. Webb v. Sadler, 42 "L. J., 
Ch. 498 ; L. E. 8 Ch. 419 ; 28 L. T. 388 ; 21 
W. E. 394. 

Sole Heiress and Executrix, Appointment 
of.] — One makes his wife his sole heiress 
and executrix of all his real and personal estate, 
to sell and dispose thereof at her pleasure 
to pay his debts and legacies, and gives his 
brother (who was his next of kin and heir) 5Z. ; 
the wife has the residue to her own use, and not 
as a trustee. Rogers v. Rogers, 3 P. W. 193 ; 
del. Ch. Ca. 81 ; Ca. t. Talb. 268. 

6. Distinction of Chakge upon and Ex- 
ception fkom: Devise. 

Charitable Gift — Charge,] — Money charged ‘ 
1 upon a real estate for a charity, void by the 
I S -.atute of Mortmain, shall sink in favour of the 
' specific devisee ; not to' go to the heir at law or 
I residuary legatee. Secus, when it is an exception 
out of the devise. Wright v. Row, 1 Bro. C. C. 
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directed to be sold, and the residuarv mft i= r,r.^ ot-^eht of the pereons entitled to the residue 

of the produce, but W the corpus rosulhuf^iT 

for a particular purpose CZ(ird)^r)-Tn ’ioo . o?n r.™.’. Henley 

M considered as an exLption 213 • ]' li 241 “ ’ ^’'^‘ce, 

from the residuary gift, the heir wiU take ; if it ’ ^• 
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event (wCh* e'edy^of 0 " ^as! ^ Brol 

Xtk? wert dtokie“ V-£ “ w‘ f ^^6, ante, 
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— Held “Infill testator diieots a mi.ved fund com 
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Jur io«7 . 1 C b oo7’ * ; 17 appomr The testator died without 
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4b h. J., Gh. 612 ; 5 Ch. D. 746 ; 25 W. E. 747. f"'®, *’®"'- "’^*9 died under twenty-one, iutottate 

Trust of Seal and Personal Property for ^®Bjduary fund as -vvas'ccns^titutai S”?enl°estite 
P™7u?e to‘r f^^® - Trust of descended to the heir, but in the charaetel of 

Sc s“"cis:* ‘ 

aclmimstrators, and assigns, all his real onri 

Eftrit fOT° his* sUf^ ““tnre or ki'nd, ^ ^eal Estate-Conyeyanoe on Trust for Sale 

SsHES %»■?= 'ins 

to, ^shouMbe’ Xl J'l Mi’ *® Bpply thi lElkluc as 

tohod"p,“® intoiesV fiS,t 

another sister and C thf^^r'l*?*^ f ^i^ther and lie gave out of other lands a. 

wastocease LhIi ^ charge for another daughter, the residur fa 

his property, of every dost •. iinmariied ; the 1,500/. re-* 

one particular person and evm-vfK^^^ h settlor as a resulting trust ; biit in 

3i’& s , r;;: 

C. 26, IS to he construed upon thV nwL* 7 execution of the powef, taken by thrnWxt 

SSrt^f^i'ssss^ ‘f‘ ssrs 

fe-S^S te"S3“£S&c S..'"Sf “LCi si-ulS 

devise void as being contrary to ]a7 pt ^ Sng tTth “u®*® WtoonS at 

ft to Sale of Seal Estate-DirecUon to Pay 

mmMti ki i a ^ ^ 


CONVERSION AND RECONVERSION. 



Trust for Sale — Division of Pro- 
ceeds — - Lapsed Sliares.] — Testator devised his 
real estates to his daughter for life, and after her 
death devised them to his executors, with a 
direction to sell them and divide the sum arising 
from the sale amongst “ my grandchildren that 
are living at my daughter’s death, and by the 
present marriage, in the following manner : I 
give and bequeath to my grandson A. one-fifth, 
to B. one-fourth, to 0. one-fifth, and the other 
parts, to be equally divided amongst the other 
children living at the death of my daughter 
by this present marriage.” The testator died, 
leaving his daughter his heiress-at-law and also 
next of kin. Hhe had at that time seven children, 
of whom A., B., and C. were three. A. and B. 
died in their mother’s lifetime : —Held, that their 
shares lapsed to their mother, as the testator’s 
heir-at-law, as personal estate. Hatfield v, Prume, 
2 Coll. 0. C. 204 ; 9 Jur. 838. 

Lapse— Actual Sale.] — Testator devised 

his real estates to trustees in trust to sell, and to 
pay the proceeds to the person or persons who, 
at the decease of S. M. and M. W., was or were 
their heiis or co-heiis at law^ respectively, in 
equal moieties. One of the tiustees was the 
testator’s heir ; and he and his co-trustees sold 
part of the estate shortly after the testator’s 
death. The heir then died ; and, after his death, 
it appeared that the persons who were the heirs 
of S. M. and M. W. at their respective deaths 
had died in the testator’s lifetime, and conse- 
quently the trusts declared in their favour failed : 
— Held, that the testator’s real estates were not 
absolutely converted by his will into personalty, 
but only for the purpose expressed therein, and, 
that purpose having failed, that they descended 
to his heir. Daienport v. Coltman, 12 Sim. 
610 ; 6 Jur. 404. 

Held, also, that the proceeds of that part of 
the estate which had been sold by the testator’s 
heir and his co-trustees was sold under an erro- 
neous impression that one or moie of the in- 
tended cestuis que trustent might be in existence, 
and, consequently, that those proceeds also must 
be considered as part of the real estate of the 
heir. II). 

Lapse — Partial Pailure.] — Where land 

is to be sold for benefit of A. and B., so that 
either djdng, his moiety lapses to devisor, and 
A. dies in lifetime of devisor, w^hereby devisor’s 
heir is entitled to that moiety, the heir takes the 
benefit of the partial failuie as money, and not as 
land : but if both A. and B. die, the devisor’s in- 
tention, as to the sale, is to be consideied as not 
applying in case of the events which have hap- 
pened ; and the heir takes the land as real 
estate. Smith v. Claxton, 4 Madd. 484 ; 20 
E. R. 320. 

When a settlor conveys real estate upon trust 
for sale, and directs the proceeds to be applied 
to certain purposes, some of which fail, whether 
the sale is directed to be made in the lifetime of ^ 
the settlor or after his decease, the property ; 
will, to the extent to which the purposes fail, 
result to the settlor as personal estate. Clarke 
V. FmnUin, 4 Kay k, J. 257 ; 27 L. J., Ch. 567 : 
6W. R. 836. 

Secus, if there is a failure of the whole pur- 
poses for which the sale is directed. 1 }). 

-r— Su3:plus Proceeds.] — ^Testatrix devised all 
heichte^^hafes, ifec.^and r^ estates to trustees^ to 


sell and pay funeral, &c., expenses and legacies, 
except her charitable legacies, which she directed 
to be paid out of her personal estate, legally 
applicable for that purpose, and not out of any 
part of her said messuages, &:c. Held, that heir 
and next of kin, and not residuary legatee, were- 
entitled to suiplus pioceeds of freeholds and 
leaseholds ; and, freeholds having been properly 
sold in heir’s lifetime, that the surplus was. 
part of his personal estate. Bixo^i v. Dawson^ 
Slawin v. Farude, 2 Sim. & S. 327 ; 3 L. J. To.sA 
Ch. 195. ^ ^ 

Devise of real estate in trust to sell ; if a con- 
version to personal property not absolutely, bufe 
for partial purposes, as the payment of debts, is. 
a resulting trust, as to the surplus for the heir ; 
but goes as personal property. Wnqht v. Wriqht^ 
IGVes. 188; lOR. R. 161. 

Sum out of Proceeds.]— Testator directed 

the trustees of his will to sell his real estates, and 
retain 5,000Z. out of the proceeds, and to stand 
possessed of that sum in trust for A. for life^ 
remainder m trust for A.’s son for life, with 
divers remaindeis over, all of which weie void 
for remoteness. And he gave his personal estate^ 
after payment of the legacies thereinafter given, 
and the residue of the money to arise by the* 
sale of his real estates, aftei making good the- 
5,000?., to B. A. died a bachelor. The testator’s, 
heir also died : — Held, that the heir’s personal 
representative was entitled to the 5,000?. Burlev 
V. Evelyn, 16 Sim. 290 ; 12 Jur. 712. 

I Trust for Sale after Death of M.] — In 1822* 

I a testator, by his will of that date, devised his. 
real estate to trustees, upon trust, after the 
decease of his wife, to receive the rents during: 
the life of his son M., and to apply the same for 
his benefit dining his life; and from and im- 
mediately after the decease of his said son, upoik 
tiust to sell, and the net pioceeds of such sale he 
directed to be applied “ in manner to be herein- 
after mentioned.” If it should be more to the* 
interest of his estate that the said estates, or any 
part thereof, should be demised during his son’s- 
life, then the testator directed the trustees to> 
demise the same duiing his said son’s life. Then,, 
after bequeathing certain legacies, the testator 
directed the said trustees to invest all moneys^ 
due to him, and all othei his moneys, and to* 
apply the income of his capital stock or fund 
for the maintenance of his said son’s children,, 
and, on their severally attaining twenty-one,, 
to pay, assign, transfer, and “ convey the afore- 
said capital stock or fund, estate, and effects ” 
to such children ; and in case they should all 
die under age, and without leaving issue, upon 
the further trusts therein mentioned. The tes- 
tator died in 1824 ; his widow died in 1834 
M. the son died in 1850, a bachelor :—Held^ 
that the trust for sale was absolute, and thes 
property must be considered as personalty, and 
the son of the testator, in the events that had 
happened, took it as personalty, if he took it ab 
all, as heir of the testator. White v. Smithy 
16 Jur. 1096. 

But, quaere, whether the gift over on failure 
of issue of the son did not take effect ; afiij, 
quaere, also, whether any beneficial interest px 
the produce of the real estate was given by the? 
will after the death of the son. Ih. 

A testator gave an estate to his daughter 
for life, and alter her dentt^ tP his eyecntor| hk 
trust to seR and tq ditide proceeds 
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between her children, their shares to be vested 
in tnem at t-wentj-one, with clauses of survivor- 
ship and accruer, and a direction for mainten- 
ance out of the interest and proceeds of their 
scares after E.’s decease till their shares vested. 
He made similar dispositions of other estates 
in favour of his children, A., J., W. respectivelv 
and their respective childien. He then ffave 
the residue of his pioperty to E. and A., and if 
any of the four children should die under 
wenty-oue, he gave the part or parts intended 
for them respectively to the suivivors or sur- 
vivor of them tor life, and after the decease of 
such survivors or suivivor he gave such part or 
parts to his executors in tiust to soU and pay 
the ^ooeeds to their, his, or her children. E. 
and W. attained twenty-onp, and dial without 
having had any child .--Held, that the trusts 
tor sale ot the estates devised to E. and \V. 
respectively for life weie absolute, and did not 
depend on E. ancl AV. having childien ; and that 
the interests which E. and A. took in those 
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estates nnder the residuary gift were personal 
estate. TT all v. Onlslipn/} 9. iVo n. x-r r noo . 


nail V. r olshead, 2 De G. J. 683 ; 
4 Jur. (iT.s.) 985 ; 6 W. E. 761. 


residue of his personal estates to be laid out in 
lands to be conveyed to the same uses as his 
devised estates. B., his son and executor, did 
not lay out the personal estate as directed bv 
the will, but by his will he directed that certain 
real and personal estates should be convevecl 
and assigned to the trustees under the will of 

A. , upon the trusts of that will or such of them 
as could then be executed ; adding, that he 
deemed such property an equivalent in value for 
the residuum of his father’s personal estate ; and 
he directed that the same should be settled and 
accepted accordingly. The real and personal 
ptate were not conveyed or assigned accordincj* 
to the will. B. died without issue Held, that 
Wie personal estate bequeathed by the will of 

B. , though not actually converted, must be 
deemed to be converted into and to have 

real estate. Wtu(jhtm>h\\Mam}(Iav 
4 Hare, 487. And see S. C, at law, 14 M. & W. 
214 ; L> L. J., Ex. 121. 


Direction for Sale — Power or Trust.! 

xT" gave to his widow, *‘for the 

IV advantage of his children,” power 
of seUing Ins W. estate. By a codicil he ex- 
pressed himself (in effect) thus : ‘‘ I do em- 
power my wife to sell all my estates whatsoever, 
and the money arising fiom such sale, together 
with my personal estate, she my said wife shall 
and may divide and proportion among my 
said children as she shall think fit and ploper, 
or as she shall direct by will.” The estate kas 

widow:— 

Held, that the direction to sell operated as a 
conversion of the real estate, and that the shares 
ot those children who were dead devolved on 


,, . 

their representatives as peraonalty. Gnei-eum v. 
Mrsojip, 2 Keen, (i.iS ; 6 L. J., Ch. 


.261. 


Trust to Invest in land or Govern- 
ment Securities to be Settled. ]_A will coii- 

nnwf / and a 

power to reinvest in real estates or in govoin- 

aent securities to be settled as real estate. The 
during the wliole of the 
wett L n® " tail:-Held, that it 

representative at her death. 
L. E. 2 Eq. ,683 ; U W.E. 90?; 


t Sale-Direction, Pro- 

v!«fnn rersonalty-Actual Con- 

version.]— Testator gave his real and personal 
^tate upon trusts for the benefit of his wife and 
^^P^wered his trustees, as they in 
their discretion should think proper, to sell the 

somlTi“*® '^® considered as per- 

S.™ proceeds of real estate which had 

vXS2^T. E.l2? Cowley 


Money to be Laid Out t?po 1 

Personal Property directed by B. to be 
Settled and Accepted as an Equivalent ~ 

hi’® devised his 

son, for life, remainder to the 
hrat and other sons of B. in tail, remainder to 
his daughters as tenants in common with re- 
i^ndra over, remainder to tbe tesiator’s own 
nght heirs of his name ; and to disspAS 


- Settlement.] — By .settlement was 

assignecl to tnistees, in trust to lay the same 
out in land with consent of wife, and to pay 
rents_ to wife for life, for her separate use, 
remainder to husband for life, and after the 
death of survivor, in trust, to convey same to 
such peisons, and for such e,tates" as wife 
should by deed or will appoint; and in default 
of appointment, in trust for the light heirs 
ot V fe for ever, pioviso, that until such purchase 
should be made, trustees should invest the money 
in the public funds, vith the consent of wife^ 
and pay the dividends to vife for hf. for her 
separate use, and after her death to such peisons 
as the rents of the lands to be purchased would 
go to, accoiding to the limitations aforesaid, and 
to pay or tianster the principal sum of .lUOf. or 
the stock in vhich the same should be invested 
to such person as, accoiding to the limitations 
afoiesaid would be ontitkd to the inheritance of 
such lands This .‘OOi. was never paid to trustees 
but lemainpd m the hands of husband at the 
death of wue. She having made no anDoint 

wf t Vh ^ beir-at-law^(snb- 

ject to the lite inteiest of the husband), but the 
heir took it as money and therefoie at her death 
this inteiest passofl to Ins personal representatives. 
Jl/uvell T. Siiiytlufi., 1 Cox, 215. 


After Failure of Trusts.]- Personaltv 

directed by wiU to be laid out in Into to 
le hdd on trusts which do not exhaust 
-he absolute interest, devolves, after the ex- 
piration of the specified trusts, upon the exe- 
cutors of the testator, for tlie boneht of bis next 
of kin, and not upon his heir. Such personalty 
IS not taken by the next of kin as realty, buf 
notwitlistanding the constructive or actual con- 
version, goes to the executors to be dealt with 

W if lav^' » 499; 8 

W. K. 147. ^-ee next 

A testator directed his residuary peisonal 
estate to be employed in the purchLe^S S 
estate, which was to be considered subject to^e 
direction and disposition of his will respeotin® 
his real estate, as fully and eSeotuaEy as M then 
possession. The reversion of the 
HpW disposed of by the will 





claiming as heir -under one of those next of kin 
had no locus standi. It. 

Where personal estate is bequeathed upon 
trusts for conversion into land to be held on 
trusts which ultimately fail, laud purchased be- 
fore the failure of the trusts goes to the next of 
km as real estate. Head v, Godlee^ ante, over- 
ruled. (Jueteis V. 'W onuaTfd^ 10 Ch. JD. 172 | 40 
L.T. 108 ; 27 W. R. 419. 

Land Devised on Trust for Sale — Partial 
Pailure of Trusts— Beal or Personal Estate.] — 

Where real estate is devised upon trust for sale 
and conversion into personalty to be held on 
trust for tenants for life and in remainder, and 
the trusts in remainder ultimately fail after the 
death of the peison who was lieir-at-law of the 
testator at his death, the proceeds of sale and 
the real estate, if any, still unsold at the time of 
such failure both go to such heir as personal 
estate. Ourte'hs v. Wormahl (10 (Jh. 13. 172), 
Jesv^pjJ V. Watifoii (1 Myl. K. G()5), and Att,- 
Ben. V. Lomas ( L. R. 9 Kx, 29), discussed and | 
approved. Rich arson ^ In re. Scales v. Ileifhoe,^ 
61 L J., Ch. 202 ; [1892] 1 Ch. 379 ; GG L, T. 
174 ; 40 W. R. 233. 

Residuary Gift.] — 1 testatrix gave her real 
and peisonal estate to three tiustees, upon trust, 
as soon as they, in their discretion, should think 
most advantageous, to sell ’and convert into 
money her real estate, and pay her debts and 
legacies. She gave the residue of her estate and 
effects to her son, J. 13. : — Held, that J. B. took 
the residue of the realty in the character of 
personalty. GriesMch v. FrccmantU^ 17 Beav. 
314. 

Failure of Purposes.] — Where a testator 

directs a sale of his real estate for purposes which 
wholly fail, the heir takes it as realty ; but if the 
failure be only partial, he takes it as personalty. 
Bagster v. FaekercU, 2G Beav. 469. 

Charitable Gift after Life Interest to A.] 

— A testator devised real estate to trustees, to 
sell and invest, and pay the dividends to his wife 
for life, and at her death to transfer the piincipal 
to a charity. The gift to the charity being void : 
— Held, that theie was a complete conversion of 
the realty into peisonalty, and that (subject to 
the life estate) the heir of the testator took the 
produce in the character of personalty, and that 
on the heir’s death intestate, it passed to his legal 
personal representatives, and not to his heir-at- 
law. Wilson V. Coles, 28 Beav. 215. 

Money to be Laid Out — Settlement of Real 
Estate — Legal Jointure.] — Where money was 
liable to be invested in land to be settled to uses 
in strict settlement, and all the uses were ex- 
hausted except a legal jointure : — Held, that the 
jointress had an equity to compel the investment 
of the money in land ; and that, consequently, 
the money must be treated as real estate as 
between the leal and personal representatives of 
the person who, subject to the jointure, was 
entitled thereto. Walrond v. R mlyn, 48 L. J., 
.Ok .602 ; 11 Ch. B. 640. 


injured. Wade v. Paget, 1 Bro. C. C. 364 ;1 1 Cox, 
74. 

Charge on Real Estate — Failure of Purpose 
— Money raised whether Real or Personal 
Estate.] — An estate was appointed by will 
subject to a charge for raismg a sum of money 
to be applied upon ceitain tiusts. The money 
was duly raised in the lifetime of the appointee. 
After his death the trusts failed, and the charge 
sank for the benefit of the estate : — Held, that 
the money belonged to the legal peisonal repre- 
sentatives of the appointee. Setoberg, In re, 46 
L. J., Ch. 612 ; 5 Ch. D. 746 ; 25 W. R. 747. 


C. RECONVERSION. 

1. Principles. 

Generally.] — ^Where money is agreed to be laid 
out in land, the party who would have the sole 
interest in the land, when bought, may (if of 
age) have thj money paid to him. Benson v, 
Benson, 1 P. W. 130. 

Money given to he laid out m land to be con- 
veyed, or land to be sold, and the produce paid 
to A., though in one cise the money is not given 
to him, and in the other no interest expressly in 
the land, he is in equity the owner, and may 
elect to have the money or the land conveyed, as 
he shall direct. Pearson v. Lane, 17 Ves. 104. 

It IS optional 111 the parties inte tested in money 
to be pi oduced by the sale of land to keep the 
land. Walker v. Shore, 19 Ves. 392. 

Money being once cleaily impressed with real 
uses, and one of those uses being for the benefit 
of the heir, the impression will remain for his 
benefit ; and to put an end to it in a question 
between the heir and executor, either the money 
must come to the possession of the person from 
whom they claim in those character-, or he must, 
if it is m the hands of a third perbon, do some 
act denoting a change of intention. Wheldale 
v. Partridge, 8 Ves. 235 ; 7 R. R. 37. 

Onus of Proof,] — The onus of proving recon- 
I version is on the plaintiff who claims under the 
I heir-at-law of the author of the deed. Brljffith 
V. Ricketts, 7 Hare, 2,^9 , 19 L. J., Ch. 100 ; 
14 Jur. 166. 

Right of Persons having Defeasible Title to 
Proceeds of Land.] — Land which, from being 
impressed with an absolute trust for sale, is 
personal estate m equity, cannot be lecon verted 
into real estate by peisons having only a defea- 
sible title to proceeils of sale. To effect a recon- 
version, there must be the concurrence of the 
absolute owners. Sisson v. Giles, 3 Be G-. J. & S. 
614 ; 32 L. J., Ch. 606 ; 8 L. T. 233. 

A person contingently entitled to the proceeds 
of real estate directed to be sold may, pending 
the contingency, elect to take the estate as 
realty, and such election will become operative 
upon the contingency happening before or tipon 
his death. Meek v. Beve/ush, 6 Oh, B. 566 ; 36 
L. T. 911 ; 25 W. R. m. 

2, Capacity to Elect. 


Covenant to Convey Estate — Breach — ^ Infant. 

Damages.]. — A certain estate is covenanted to be 

nonteyed is not so, the breach of the Money to he laid ont*— — ^Money tQ he 

jb in dws^ge^^ 3noh damages are laid out in land : — B!efd (pribr to the Wills Apt), ^ 
in ol tie D®^ty that an infant -'eAEpapt pi tt hy Wll| as 
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money, but it will on the infant’s death descend 
® take either w^ay. v. 

MlUon, 2 Bro. C. C. 56 ; Dick. 796. See also 
Fierson v. Slim'e, 1 Atk. 480. 

Tenant in Common.] — One devises 1,OOOZ., 

to be laid out in a purchase of lands in fee, for 
the benefit of A., B., and C., and their heirs, 
equally to be divided. A. dies, lca%ung an infant 
heir. B. and C. may have their share paid them 
in money, but the infant cannot. Seeley v. Jaqo, 
1 P. W. 389. ’ 

^ !Real Estate to he Sold.] — Beal estate converted 
into personal out and out, under a trust to sell 
for the payment of debts, and to pay the residue 
to the grantor, his executors, &:c., and falling 
thus impressed with the character of money to 
one who died an infant (incompetent therefore to 
elect to have it reconverted) passed to his adminis- 
tratrix. Van V. Barnett, 19 Ves. 102. 


Election by Court.]~A testator dev^ed and 
bequeathed to his trustees all his real and personal 
estate upon trust to conveit such part thereof as 
should not consist of investments producing 
mterest and invest the proceeds and receive the 
income of all property, and thereout to pay to his 
wife an annuity of 140Z. for her life, and to pay 
out of the remaining income to his son George 
discretion of his trustees 
should be proper and sufficient for his mainten- 
ance, but so that he should not have power to 
mortgage or anticipate the same. After the son’s 
marnage, in the event of there being any issue, 
the trustees were to apply such part of the income 
as thej’' might think leasonable in the mainten- 
ance and bringing up of such issue. After the 
death of the wife and son the trustees were to nav 
and divide the capital of the trust estate unto 
and amongst such issue equally. The testatoi’s 
wife died in his lifetime. His son George sur- 
vived him, and died in 1884, leaving an only 

^ testator left leal 

estate. In 18S2 an ordei was made for the ad- 
ministration of the testator’s estate. In 1885 an 
enquiiy whether it 
? w a the benefit of 

any and what 

part of the testator s estate should be letained m 
the condition in which the same was at the 
testator s death. E. W. S. died an infant in 18s8 
before any certificate had been made in answer 
to the enquiry. After the infant’s death the 
question was raised whether, in the events that 
estate remaining unsold 
passed to the infant’s heir-at-law or to his legal 
personal representative Held, that the real 

S^the^IXir personal representative 

ot the infant as personalty. Wraqq In re 
Wmgg v. Small, QS L. T. 219. ’ 

omv devised his real estate to trustees to 

n them advan° 

1 prodnoe -was given to charities 
Mo sale took place, and infants, to whom suS 

Khonn the charity b^uests 

tote findtai®?; f ’ clZrk’s ceitl 

noate finding it for their benefit, elected to take 


id take as real estate where there is incapacity as 
V. lunacy. Mhhj y. 1 Mar, 296. 

30 

Eeal Estate-Order for Sale— 9 Geo. 4 c 78 
, s. 2— Fund in Court.]— Where freeholds ol 
inheritance belonging to a lunatic were sold by 
' order of the court, under the stat. 9 Geo. 4, c. 78 
’ and the surplus proceeds, not lequired for* the 
purposes for which the sale was directed, had 
been paid into court and invested Held, that 
’ the character of realty impressed upon such sur- 
l)lus proceeds, by the language of the 2n(3 
q section of the statute, continued through succes- 
[I sive descents, till a person capable of electing to 
e take the fund as personalty should have so 
g. elected. Wharton, In /y , r> De G. M. & G 33 • 
I 23 L. J., Ch. 522 ; 18 Jur. 299 ; 2 W. E 218. ^ 

0 See aim Lunatic’s Property, col. 3(JI, ante. 

c. Married Woman. 

1 Money to be Laid Out — Separate Examina- 
1 txon. j — Whei e money was aiticled to be laid out in 
3 land to which feme covei t was to be entit led, before 
r she could alter the pioperty or couise of descent, 

‘ the money must be invested in land, and then 
, she may_ levy a fine and give it away, or upon 
■ coming into court and consenting to take the 
! money as peisonal estate, and being examined as- 

, to such consent, it binds tlie money articled to be 
laid out in land as much as a fine at law would 
the land, and she may dispose of it. Oldham v. 
Bmjheft, 2 Atk. 452. 

See also Cunningham v. Iloody, 1 Tes sen 174 . 

1 Tes. 512; 2 'ih. 38; 2 
ii. H. 162 \ Hayes, hi re, 9 W. 11. 769 ; fUanier 

. money articled to be laid out in land 

titurr-'l^"f money till actual inves- 

titi le . and equity alone views it as real estate 

wZilTas te Cr 

^ - Tenant in Tail in Eemainder.]— A feme 

covert tenant in tail in remainder of money^ 
fA ‘k^^rcement with the 

piivate examination 
T ^ ^ ^ f’ to the pay- 

propoition of t he money to her husluncL 

3 T 9 ! 

Appoiatment by Deed by Feme Covert.!— Tes- 
tator directed money to be laid out in manors 
lands, tenements, tithes, and hereditaments, or very 
li“itotions applicable to real 

rievkks“°"T been laid out. the 

becoming absolutely entitled have 
the option given by the will, and a dceci II 
appointment by one, a feme covei t, w\as held 
^uihcient indication of her intention that it 
should continue peisonal property, against her 
heir claiming it. as ineffectually disposed of for 


See also Order for Sale, col. 296 • Infant’s 

Property, eol. 299, ante. TO.iniants 

b. Lunatic. 

Presumption.]— Ko presumption of election to 


Eeal Estate to be Sold, Conveyance of— Devise* 
Pav Property”— Election to Take as 

Personalty.]--.By an indenture in March, 1862 
J^auveur conveyed and cove! 
nanted to surrender to a trustee freehold and 
Haling, upon trust to sell, 
partition of it, and, until sale, 
p } the rents as she should appoint, and in 
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default of appointment, to her absolutely. By 
her will in August, 1862, she gave to her husband, 
who was an alien, all her landed property at 
Ealing for his life. She died in 1866. The pro- 
perty at Baling remained unsold at her death : — 
Held, that she had by her will elected to take the 
property as personalty. SIi a rp v. De St. Sanveur, 
20 L. T. 799 ; 17 W. E. 1002. And see S. C., 41 
L J., Ch. 576 ; L. R. 7 Ch. 343 ; 26 L. T. 142 ; 
23 W. R. 269. 

See also Married Woman’s Property, col. 302, 
ante. 

d. Tenant in Tail. 

The Fines and Recoveries Act (3 if 1 Will. 4, e. 
74 :),s. 71, enacts that monei/ to be invested in land 
shall for all the pnrposis of the act be treated 
m the lands to be purchased, and the act shall 
apply to stwh money accordingly, and the cases 
on the earlier law are mostly omitted. 

Money to be Laid Out— Tenant in Tail Rever- 
sioner in Pee.] — Money directed to be laid out in 
land, and limited to A. in tail with several re- 
mamdeis in tail, the court will order it to be laid 
out if nothing has been done to the remainders. 
Where a person is tenant in tail, reversion in fee 
to himself, the court will give him the money, 
because by a common conveyance he may bar 
the entail* and reversion. Trcifford v. Boehm, 3 
Atk. 447. 

Remainder Over.1 — Money devised to be 

laid out m land for A. in tail, with remainder 
over, will not be ordered to be paid to A. Anon., 
2 Anstr. 453. 

Party entitled as tenant in tail to land to be 
purchased, held not entitled to elect to take 
money or land. Collet v. Colht, 1 Atk. 11. 

Agreement for Division — Tenant in Tail 

and Remainderman — Death of Tenant in Tail 
without Issue.] — An agreement between tenant 
in tail and a remainderman, to divide money 
which was to be laid out in land and settled, 
carried into execution in this court after the 
death of the tenant in tail without issue in 
favour of his executor. Caiier v. Carter, Oas. 
t. Talb. 271. 

See also c, col. 344, ante ; 3, col. 349, post. 

e. Remainderman. 

Money to be Laid out— Determination of Prior 
Interests.] — A. agreed, on marriage, to lay out 
4,000^. in land in strict settlement, with re- 
mainder to himself. Wife and issue died, living 
A, A, may bequeath the 4,000^. as money. 
Fulham v. Jones, 2 Eq. Abr. 296. And see 
Linyen v. \8owray, 1 P. W. 172 ; Ilarcourt v. 
Seymour, 2 Sim. (N.S.) 12 ; 20 L. J., Ch. 606 j 15 
Jur. 740. 

Proceeds of Sale under Compulsory Powers.] 

— Real estate was settled by a marriage settle- 
ment, not comprising any personal estate. The 
tenant for life sold part of the land to a company 
under the powers of its act, and the pioceeds 
were paid into court and invested. Afterwards, 
the tenant for life, under the power in the settle- 
ment, appointed by will to his son the whole 
-of the settled estate, and the purchase money of 
the part which had been sold. The son by will 
disposed of his residuary personal estate of which 
he be pos$essedj or over which hemight haye 


any power of disposition at his death, including 
in such personal estate “ all moneys to which 
I may he entitled under the marriage settlement 
of my father and mother” ; and he declared that 
he did not by his will intend to dispose of any 
real estate, but only of personal estate and 
chattels real.^ The widow of the tenant for life 
who was entitled to a jointure, was still living : 
—Held, that the fund arising from the sale did not 
passby the will. SJieggs, In re, 2 De C. J. & S. 533. 

Fund in Court.]— A portion of real 

estate was taken under the compulsory powers 
of an act of parliament, and 2,000^., the pur- 
chase money, was paid into court to the account 
of the estate in 1836. The tenant for life con- 
tinued to receive the dividends until 1849, when 
she died. The person entitled to the real estate 
in remainder never sought to have the money re- 
invested in land, and made his will in the year 
1844, and thereby gave the residue of his per- 
sonal estate to his executors, and died intestate 
as to real estate. He had no personal estate of 
value, unless the fund in court was personalty. 
He died in 1844. On the petition of his heir-at- 
law : Heldy that the money remained impressed 
with the quality of real estate, and the fund was 
paid to him. Stewart, In re, Cramer, Fx pm'te. 
1 Sm & a. 32 ; 22 L. J., Ch. 369 ; 16 Jur. 1063 
1 W. R. 17. 

Qujere, whether it is competent for a tenant in 
fee m remainder of land expectant on the decease 
of a tenant for life, to elect to convert the cha- 
racter of real estate impressed on money in 
court, the produce of a compulsory purchase of 
the land duringthe life of the tenant foi life. Ib. 

^ Converted Real Estate— Freehold in Posses- 
sion-Copyhold in Remainder.]-— A. being under 
a will entitled to freeholds in possession and 
cop 3 diolds in remainder, which were both im- 
piessed with the character of personalty, did 
acts expressive of an intention to reconvert, as 
regarded the freeholds only Held, that the 
copyholds still retained the character of person- 
alty. Alereddh v. Vich, 23 Beav. 559 ; 27 L. J., 
Ch. 162 ; 3 Jur. (N.S.) 1234 ; 5 W. R. 639. 

Executory Devise Over— Defeasible In- 
terests.] — Real estate was devised to trustees, to 
sell and hold the proceeds for M., the wife of 
G., and H., as tenants in common, with a direc- 
tion that if either of them should die without 
leaving issue, the share of the one dying should 
go to the survivor, and if both should die without 
leaving issue, then the property was to go to the 
testator’s next of kin. By a deed, twelve years 
after the testator’s death, executed by G. and M., 
his wife, and by N. (but not aclmowledged by 
M.), they discharged the trustees from the trusts, 
except so far as related to their right to a recon- 
veyance of the real estate when they should 
I become absolutely entitled thereto. M. and K. 
received the rents m moieties till the de^ithof H,, 
who devised his real estate at E. and elsewhere, 
and his personal estate, to the plaintiffs. A biU 
was filed by them, who claimed under N., against 
the trustee of the will, and G. and M., his wife, 
praying a sale of the real estate : — Held, that as 
the interest of M. was defeasible, neither she nor 
her husband could elect to take the properly as 
real estate ; that there had been no conversion, 
but that it retained its original character, and 
was liable to be sold. Sisson v. Qilm, 3 D. J. 
& S. 4 ; 9 Jur. (N.S.) 061 ; 8 L. T. 780 ; U W. 
B. 971, 
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A person contingently entitled to the proceeds | 
of real estate directed to be sold may, pending 
the contingency, elect to take the estate as realty, 
and such election will become operative upon 
the contingency happening before or upon his 
death. Meelt y. J)er email, 47 L. J., Ch. 57 ; 6 Ch. 
D. 56G ; 3G L. T. 911 ; 25 W. R. CSS. 

A testator devised all the residue of his I’eal 
estate ’to trustees upon trust for '^ale ; and de- 
clared that they should stand possessed of the 
money arising therefrom upon trust, dirring the 
widowhood of his wife, to pay her an annuity, 
and to pay the residue of the income to his son 
until bankruptcy ; and, after the death of his 
wife, upon tiust, as to one moiety of the trust 
premises for his son absolutely ; and, as to the 
other moiety, in case his son should not have 
become bankrupt, for him ab^^olutely, and, in 
case of his bankruptcy, u}on certain trusts in 
favour of his wife and chiklren. The widow 
never married again. The son never became 
bankrupt. During his life he resklcd at his 
father’s house in Sussex, and by his will devised 
the same in strict settlement : — Held, that the 
son had power to elect : and had, by his conduct 
in his lifetime, elected to take the house as re- 
converted into real estate. Ih. 

Real Estate— Power of Sale — Produce to be 
Laid out in Land— Sale — Concurrence of all Par- 
ties Interested — Remainderman in Fee.] — A 
reversion of real estate, which, subject to an old 
life estate was vested in trustees, was sold. The 
trustees of the settlement had power of sale, 
with a direction to lay out the produce in land, 
to be settled to the same uses. Upon the sale, 
the trustees, instead of paying the value of the 
old life estate to the tenant fur life, invested the 
whole in their names, and paid that person the 
dividends for her life. The old tenant for life, 
the tenant for life under the settlement, aud the 
party ultimately entitled to the fee simple under 
that instrument, con cun ed in the sale, and in 
this dealing with the purchase money. Upon 
the death of the old tenant for life, questions 
were raise<l as to whether the money representing 
the sold estate was realty, or whether the acts 
of the party ultimately entitled to the fee simple 
did not amount to an election on his part to take 
the fund as money ; and the vice-chancellor de- 
cided in favour of the latter view ; but, upon 
appeal : — Held, that the money represented and 
must be treated as real estate. Redder' s Sdtle- 
went. In 5 De G. M. & G. 890 ; 24 L. J.. 
Ch. 813 ; 3 Eq. Hep. 157 ; 3 W. R. 136. 

See also 3, col. 349, post. 

f. Undivided Interests, Owners of. 

Money to be Laid out — ^Infant Tenant in 
Common.]— One devises 1,000Z, to be laid out in a 
purchase of lands in fee, for the benefit of A., B., 
and C., and their heirs, equally to be divided. 
A. dies, leaving an infant heir. B. and C. may 
have their share paid them in money, but the 
infant cannot. Seeley v. Jago, 1 2. W. 389. 

Land to be Sold.] — Lands devised to be 
sold and the money divided among several 
persons, they cannot elect to take the lands 
instead of money, if one desired a sale. Deeth v. 
Hale, 2 Moll. 317. 

Undivided Share of Land.]— Where an un- 
divided share of real estete ie devis^^ with a' 

' ' ' ^ I , ff,4‘ ^ 


I trust for conversion, the devisee cannot, without 
I the consent of the persons interested in the other 
shares, elect to take it as realty. Ifolloivay v. 
Radeliffe, 23 Beav. 1G3 ; 23 L. J., Ch. 401 ; 3 
Jur. (3S\S.) 198 ; 5 W. R. 271. 

A. was entitled to two-thirds of an estate 
directed to he converted into personalty : — Held 
that it had not been reconverted into realty by 
acts of A. done independent of the person en- 
titled to the other one-third. Ih. 

Real Estate — Trust for Sale— Discretion to 
Postpone.] — A testator devised his real estate 
upon trust, either immediately or at any time 
after his death as to his trustees should seem 
most expedient, to sell and to hold the proceeds 
in trust for his sons W,, F., H., and G., if 
and when they should attain the ag(‘ of twenty- 
one years, in equal shares. F. predeceased the 
testator, and his share tlicreforc' lapsed and 
devolved upon W., as heir-at-law of the testator. 
H. attained twenty-one but died intestate and 
unmarried, leaving bis mother E. and his sur- 
viving brothers W. and G. his next-of-ldn. G. 
attained twenty-one but died, having by his 
will given all Ins real and peisonal estate to W. 
W. was subsequently found a lunatic by inquisi- 
tion, and remained of unsound mind until his 
death, intestate and without next-of-kin or heir- 
at-law. Letteis of ndministrat ion to his personal 
estate had been taken out by the Solicitor to the 
Treasury. The real estate devised by the testator 
remained unsold at the time of W.'s death, and 
an action was brought to ascertain the persons 
entitled thereto. The lepresentatives of the 
trustees, as the persons upon whom the legal 
estate had devolved, contended that, as there 
had been no conversion of the real estate into 
personalt}% the Crown was not entitled through 
the Solicitor to the Treasuiy to come in and 
insist that the real estate should be treated as 
converted ; that there being an absolute discre- 
tion to postpone the sale for an indefinite period, 
that which wtis a trust had been cut down to a 
mere power of sale ; and that, as there had been 
a failure of the cestui qiie trust, the trustees w'cre 
entitled to retain for their o\\ n benefit the pro- 
perty, or the undivided shares thereof, to which 
W. -was entitled at his death Held, that the 
trust for conversion was absolute, and had not 
been displaced by the discnqion to postpone, 
inasmuch as the several parties interested had 
not at any time been all competent to agree to 
a reconversion ; that the real estate must stiU 
be treated as personal estate ; ami that the Soli- 
citor to tlie Treasury, as administrator of the 
lunatic, did not stand in any different position 
to any other administrator, and was entitled to 
the beneficial interest of W. in the real estate. 
Ileatlicote, In re, Gilbert v. Aviidei, 58 L, T. 43. 
Affirmed, 85 L. T. Journ. 120 — C. A. 

Where land has been devised on trust to con- 
vert, the acts of the cestuis que trustent must be 
clear and unequivocal, and by all of them, in 
order to show their election to enjoy the property 
unconverted. Vwcent v. Fane^ 1 W, R. 264. 

See also 3, col. 349, post. 

g. Donee of Power. 

Limited Interest — Power of Appointments] — 

A person having a limited interest, such m 
power of appointment, cannot elect to M * 

specie that which the donor of tite pwer has 
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directed to be converted. Cooper v. Marfdn, 15 
L. T. 268 ; 15 W. B. 5. 

Keal Estate— Power of Sale— Power to Rein- 
vest in Real Estates or in Government Securi- 
ties.]— A will contained a power to sell some 
real estate, and a power to reinvest in real 
estates or in government securities, to be settled 
as real estate. The property was personalty 
during the whole of the life of the first tenant in 
; — Held, that it went to her personal repre- 
sentative at her death. lUch v. L. R. 

2 Eq. 583 ; 14 W. B. 907, 

See also Bon coder y. Bo7ieast€i\ 3 K. & J. 26 ; 
2 Jur. (KS.) 1066. 

3. What Acts amount to Election. 

Money to be laid out — Parol Declaration.] — 

Money directed to be laid out in land, the 
person entitled to it absolutely may elect to take 
it in money or land ; and slight act done will 
be evidence of his intention, but parol declara- 
tion is not sufficient. B radish v. Gee, Ambl. 229 ; 
1 Ken. 73. S. P., BeUjarno v. Morgan, 1 Ken. 
128. 

Receipt of Money.] — Where money is 

/jovenanted to be laifl out in a purchase of land, 
and to be settled on A. in fee, the heir, and not 
the executor, of A. shall have it ; but if A. him- 
self has received any of this money, this is a 
good payment, and shall not be repaid by A.’s 
executor to his heir. Also if A. in this case dies, 
A.’s heir shall recover the remainder of the money 
not received by A. ; so if A.’s heir is an infant, 
and the remainder of the money is decreed to be 
brought into court, it shall be looked on as land, 
Chaplin V. Horner, 1 P. W. 483. 

Where money devised to be laid out in land 
comes into the hands of one who would be en- 
titled to dispose of the lands if pui chased, the 
money is his absolute property. Pulteney v. 
Barlington (Bari), 7 Bro. P. C. 530. Affirming 
1 Bro. C. 0. 223. And .see Trajford v. Boehm, 3 
Atk. 440. 

Stock taken by the heir as real estate under 
a trust to lay it out in land not executed, con- 
sidered as personal estate in him, under circum- 
stances showing his conception and intention to 
treat and dispose of it as personal property. 
Triguet v. Thornton, 13 Yes. 345. 

Pund in Court — Settlement — Annuity — 

Petition by Tenant in Tail for Payment out.] — 

Certain funds were brought into court, which 
had been directed by a testator to be invested in 
lands to be settled upon A. in tail, subject to the 
payment of an annuity. An order had been 
made upon a petition presented by A., that a 
sufficient sum to answer the annuity should be 
set apart, and that the residue of the fund should 
be paid to him : — Held, upon the death of the 
annuitant, that A. had elected to take the whole 
fund as money, thereby barring the entail, and 
that A.’s executors were entitled to the sum 
which had been set apart for the annuity. 
Bornford v. Bornford, 10 L. J., Ch. 341. 

-- — Marriage Articles — Trust for Sale of Laud 
—Absolute Owner.] — ^B. B. by articles previous to 
his iparriage, covenanted to lay out 2,000Z. in the 
Wrffiase of lands, and to settle the same on 
J fpr Bfe^ and, after his decease, to M., his 

hfe, and after both iffieir 


deceases, to trustees to sell, and the money 
arising from such sale to be divided among the 
children of the marriage, to sons at twenty^-one 
daughters at twenty-one or mariiage, provided no 
sale be made till one of the shares shall become 
pa^mble. The purchase was made accordingly 
after E. the only suiviving child died unmarried, 
but had attained the age of twenty-one, the 
absolute proprietor of these estates : E. having 
taken them as land in her lifetime, and done acts 
to show’' she intended they should be considered 
as real estate, they must be held as such, and go 
to the heir. Crahtree v. Bramble, 3 Atk. 680. 

Marriage Articles— Disabling Statute.]— 

In what case money covenanted by marriage 
articles to be laid out in lands shall still be con- 
sidered as money, and as such go to the personal 
representative of the party entitled to the 
money, in prejudice of the heir. Bowes v. 
8krewd%iry, 5 Bro. P. C. 144. 

A papist, by marriage ai tides, previously to 
the disabling stat. 11 A; 12 Will. 3, covenants to 
lay out 12,000^. in the purchase of land. The 
money is never laid out, and therefore shall still 
be considered as money, and go to the- personal 
representative, instead of the heir, though- that 
heir be a protestant. Ib. 

Dealing with Property.]— If a person 

absolutely entitled tothe money-land arising Irom 
a compulsory conversion have a right to elect 
to take It as personalty, a mere acquiescence 
in its remaining invested in consols during his 
life, and his will, by which he bequeaths 
peisonal estate only, and does not devise realty, 
are not such proof of election as to prevent the 
fund descending on his death to his heir. Stew- 
arfs Brndrs, In re, Cramer, Bx parte, 1 Sm, & 
G. 32 ; 22 L. J., Ch. 369 ; 16 Jur. 1063 ; 1 W. B. 
17. 

By a settlement certain money was directed to 
be laid out in land, and the income given to 
the husband for life ; remainder subject to 
charges for the benefit of the wife, to the use of 
the right heirs of the husband for ever. Xo land 
was purchased, but the money was invested 
partly on mortgage, ]jartly in the funds. In his 
bankers pass-books the husband had called these 
funds “ trust-money.” In a transfer of the mort- 
gage made shoitly before his death, he had agreed 
that the moitgagc should not be paid ofi for five 
years, and had made the money payable to 
himself, his executors, administrators, and assigns. 
He had made private statements of his property, 
in w’hich he had treated these trust funds in the 
same way as his own funded property. By his 
will he devised his hereditaments at P. and else- 
where in one way, and his personal estate in 
another w^ay : — Held, that he had elected to take 
those trust funds as money, and that they passed 
under his wnll as personal estate. IIareo%Tt v. 
Seymour, 2 Sim. (N.S.) 12 ; 20 L. J., Ch. 606 : 
15 Jur. 740. 

A testator gave his daughter a sum of money^ 
and directed his executors, as soon as convenient 
after his decease, to purchase an estate, and when , 
she attained twenty-one she was to receive the* 
money if the land was not bought. There Wffe 
a gift over. The estate was not purchased, %nd 
she invested the money in the fun^s: — Hfedd, 
on the daughter’s death, that the money was 
impressed with the character of realty, and 
passed as such. Simpson iv. Ashworth, 6 Beav. 
41^ J 7 
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A sum of money directed to be invested by an 
'Executrix “ in land or some other securities,” for 
the benefit of one for life, with remainder to his 
♦children, “ but in failure of these to A. and his 
heirs for ever,” and which had not been invested 
uu land : — ^Held, to have been originally impicssed 
'with the character of real estate ; but by the 
■subsequent dealing therewith by the paities 
beneficially interested, to have acquired the 
quality of personalty. Cooliffoti v. Beai/, 5 Beav. 
22. Affirmed, sub norn. Coolt^m v. CooUson^ 12 
-01. & F. 121 ; 9 Jur. 499. 

Where money had been impressed by a will 
with the character of realty, but the pai ties who 
together were absolutely entitled to it in what- 
»ever shape, executed a deed, appointing a new 
trustee, and piovidmg for the investment of the 
money as money, but by a general clause lesettling 
it upon the tiusts generally of a deed, which had 
been made upon the footing of the will, and 
piovided for the investment m land : — Held, that 
the money had lost the character of realty. Ih, 

Money directed to be laid out in laud considered 
as real estate undei a general disposition, by the 
will of a peison entitled to it absolutely in either 
shape, of “ the money and land,” in the absence 
of intention, the woid “ money ” being answered 
by another fund, of stock. BidiMpli Y,Blddulph, 
12 Ves. 161. ^ 

Personalty Settlement — Funds Invested in 
Heal Estate. ]--^The tiust tunds of a peisoiialty 
settlement were invested in real estate conveyed 
to the trustees. The cestui que trust received 
the rents and repan ed the property for seven 
years after she had become entitled to the abso- 
lute control under the settlement Held, that 
this did not make a conveision into real estate. 
Barker v. Williams^ 15 W. E. 1006. 

Heal Estate to he Sold.] — Where land has 
^devised on trust to conveit, the acts of the cestuis 
que trustent must be clear and unequivocal, 
and by all of them, in older to show their election 
to enjoy the propeity unconverted. Vincent v. 
Bayie^ 1 W. B. 264. 

Where leal estate conveyed to trustees on trust 
to sell, has been used by the devisee of the settlor 
to all intents and purposes as realty, and is after- 
wards sold by the trustees, the tiust fund, the 
produce of the sale, is to be taken as real and 
not as personal estate. Gardner's Triats, In re 
1 Eq. Eep. 57. 


Possession of Title Deeds. ]~-By a man iage 

settlement real estates were conveyed to trustees 
in trust to sell and to hold the proceeds in trust 
for the husband and wife for their lives succes- 
sively, remainder in trust for their children 
iremainder in trust for the survivor of the husband 
and wife absolutely. There was no child of the 
marriage. The husband survived his wife ; and 
.after her death consulted his solicitors upon his 
rights under the settlement ; and they having 
advised him that he was entitled to the whole 
beneficial interest in the estates, he got possession 
of the settlement and of the title deeds, and 
remained in possession of them, and also of the 
estates, until his death .-—Held, that thereby he 
cteclared his election to take the estates as land 
Barnes V. Ashford, \ 15 Sim. 42 ; 14 L. J., Ch‘ 
476 j 9 Jur. 612. 

7 Occupation. ]~Land under devise in trust 
to be sold, not considered as real estate, the trust 


not being executed, and two years’ occupation 
of the land being too '^liort to presume au elec- 
tion ; but no act done showing intention to alter 
the character expressed by the uses of the will 
an objection to the title of the heir upon that 
point prevailed. Jurkman v. Miles, 13 Ves. 338. 

Possession.] — ^Where real estate is be- 
queathed in the character of personalty, and is 
enjoyed unconverted by the legatee, slight cir- 
cumstanccs are sufficient to raise a presumption 
that he has elected to retain it as realty. In the 
absence of any other circumstances, the fact 
that a person has, for a great length of time 
preserved the property in its actual kate, will be 
sufficient to induce the court to come to this 
conclusion. Dixon v. Gayfere, 17 Beav. 423* 
23 L. J., Gil. 60. “ ’ 

A, B., being entitled to an undivided share in 
a real estate impressed with the character of 
persoimlty, retained possession for between two 
and three years, and died without having said 
or done anything to indicate an intention 
to reconvert Held, that at his death it was 
personalty^ Ih, 

A real estate was devised to two trustees, to 
sell and divide the produce between A., B. and C. 
The trustees being dead, A. entered into posses- 
sion, and received the rents, for three and a half 
years, accounting to B. and G. for their shares, 
A. then died, and at his death the estate remained 
unsold Held, that there had been no reconver- 
sion, but that the estate, in equity, retained its 
character of personalty. Brown v. Brown, 33 
Beav, 399 ; 10 Jur. (x.s.) 461 ; 10 L. T. 83. 

A. B., who was one of the trustees, paid the 
debts and legacies, except one annuity, and 
remained in possession sixteen years and died 
intestate Held (having regard to his acts, and 
notwithstanding he was both co-trustee and 
owner), that the property was reconverted into 
inalty, and passed to his heir. Gneshach v 
Freemantle, 17 Beav. 314. 

A testator devised land to trustees to sell a 
portion as soon as conveniently might be after 
his death ; but not until such time as his trustees 
should judge beneficial for his estate. The 
testator died in 1841, and the piece of ground 
had never been sold, an 1 a sum representing the 
acciimiilated rents had been paid into cou?t 
Held, that there was no conversion by force of 
the will, and that if there was there had been 
sufficient election to take as realty. Glover 
V, Ileehs, 32 L. T. 534 ; 23 W, E, 677 . 

• Estate in Lease.] — A testator de- 

vised all his real and personal estate (including a 
freehold estate called Bank Hall) to trustees, to 
sell and convert the same, ami, after payment of 
debts and legacies, “ to pay, divide, and distribute 
the principal money to be raised from my real 
and personal estate and effects, to and equahy 
among all my children, share and share alike, 
when and as they shall attain the age of twenty- 
one, to whom I give and bequeath the same, it 
being my desire that each of my children shall 
receive and be entitled to an equal share of my 
property, they being all equally near and dear to 

f children ; 

tour of them subsequently died, leaving E. the 
survivor, who also died in 1854. In 1805 a lease 
executed by the five children, 
who had all attained their majority, to two 
persons as lessees for a term of six years, at a 
proper rent. At the expiration of this lease the 
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lessees continued for a considerable time as occu- 
pants, an<l the rent rose ved was divided by and 
amongst the five childien. The Bank Hall estate 
had never been sold, but the rents and profits 
had been divided into fifths, and so received by 
the children until their respective deaths. B., 
upon the death of the fourth child, entered into 
possession of the entirety of the rents and profits 
up to her own death in 1851, and deviseil the 
Bank Hall estate to trustees for sale: — Held, 
that in the events which had happened, the 
children had elected 1o take the Bank Hall 
estate as freehold ; that the estate had not been 
so dealt with as to be converted into personalty, 
and that the persons beneficially intereste I under 
the will of E,, the survivor, were entitlal to the 
proceeds of the estate. Si/mes y. Holmes 19 
h. T. 88. • 

A testator, after giving certain legacies, de- 
vised a freehold house to A , B. and C., in trust 
for sale, the proceeds to be considered part of his 
personal estate, and gave his re^iduaiy real and 
personal estate to A , B , and 0. A , B. and 0. 
paid all the leuacies except two out of other parts 
cf the testator’s estate, and kept the house unsold, 
granting a lease of it to a tenant. The house 
remained unsold for fifty years, and the two 
legatees permitted their legacies to remain during 
all that time unpaid, without requiring a sale or 
any formal security on the house : — Held, in a 
milt by the personal representative of 0. against 
the real and personal representatives of the 
testator for the administration of his estate, that 
A., B., and 0. had by their conduct elected to 
take the house as reconverted into real estate ; 
that the assent of the unpaid legatees might be 
inferred. Micf-lmo v. 45 L. J., Oh. 282 • 1 

Oh. D. 385 ; 84 L. T. 273 ; 24 W. R. 409—0. A. 

A testator by his will gave his real estate 
and the residue of his personal estate to trustees, 
on trust to sell his real estate, and to convert 
and get in his residuary personal estate, and to 
stand possessed of the moneys arising from both, 
on trust to invest the same, ami to pay the 
income to his wife during her life or widowhood, 
and, after her death or second marriage, upon 
trust to divide the trust funds equally between 
such of his children as should be living at his 
death, and the issue of such of them as might be 
then dead. The testator died lu 1889. The wife 
and two infant children survived him. Theie ■ 
was no issue of any deceased child. Both the ■ 
children died before the wife, unmarried and i 
intestate, the one who die<l last dying in 1876, ] 
The^ wife did not many again, and she died in j 
1 885 intestate. The only real estate of the testator { 
was a house, of which he had in 1869 agreed to 
grant a lease for twenty ye irs, with an option ^ 
to the tenant to purchase the reversion at any { 
time during the terra. At the death of the widow 
this option had not been exercised, and the 
nouse had not been sold by the trustees. After ( 
the deaths of the children the widow continued £ 
m receipt of the rent ot the house .—Held, that, 1 
by reason of the tenant’s option to purchase the i 
house, the widow’s continued receipt of the rent g 
was no evidence of an election by her to take the f 
property as real estate, and that on her death it t 
tecended as personalty to her next of kin. s 
In re (6 Gh. D. 531), distinguished, a 
if Foxmell V. Lewis, 55 L. J., Oh. 232 : 1 

J 1*'50. c 

A devise a»nd bequest of freehold and copyhold v 
ahd personal estate to A. and B., upon trust t 
as to the inud lor sale, and a® to the personalty c 

lii It. 


- to realise the same, and to stand possessed of the 
poceeds upon trust for M., who was his heir-at 

- law, absolutely. A. predeceased the testator: 

> B renounced probate, and died three years 
r afterwards not having acted as trustee, thLgh 
, he did not disclaim the trusts, and letters of 

> with the will ’ annexed we?e 

’ death®M testator’s 

■ agent, received the rent of 
, the land but dirl not exercise any other act 
< of ownership. No one was admitted tenant of 
• the copyhold. The land was let from year to 

year, and there was one change of tenancy 
effected by the agent. On the death of M., who 

■ survived the testator nearly nine years the 
question arose whether the land was to he treated 
as real estate -—Held, that on B. renouncing 
probate, the legal estate devolved on M., and 
that whether the legal estate was outstanding or 
not M. must be taken to have elected to take the 
land as real estate. Oordon, In re, Boberts v 
Gordon, 46 L. J., Ch. 794 ; 6 Ch. D. 531, 

-— Real Estate in Lease— Building Scheme 
—Petition to Parliament.]— The H. B. estate 
m H , D. and S., upon trust after the 
death of a person who died in August, 1863, to 
sell with all convenient speed. The proceeds of 
sale belonged as to one moiety to D.’s wife 
absolutely^ for her separate use subject to a 
charge of 500/, to a legatee, and as to the other 
moiety to S. absolutely. The property was well 
adapted for building purposes, but the bulk of it 
was subject to an old lease, of which twenty-six 
years were unexpired. In March, 1864, D 
and wife paid off the 500/. In 1864 the three 
trustees let for three years part of the property 
not comprised in the old lease, and m 1867, and 
again in 1869, H. and S., who had survived H, 
granted similar leases for three years. In 1865*’ 
S., who was the acting trustee and managed the 
property, had plans prepared by a surveyor for 
laying out the property for building. In the 
same year a bill was brought into parliament for 
authorising a railway to pass through the estate, 
and a petition against it was piesented on 
behalf of ‘‘ the owners and trustees of the H. P. 
estate,” which stated that it was their intention 
to lay out the estate for building. Mrs. D. died 
in 1870, in the lifetime of her husband. There 
was no direct evidence that she had concurred in 
the leases, the preparation of the plans, or the 
petition to parliament : — Held, that the parties 
had elected to take the property as real estate, 
and that Mrs. D.’s share went to her heir-at-law 
as realty, and not to her husband as personalty. 
Davidson, In re, Martin v. Trimmer, Daoidson 
V. Trimmer, In re, 11 Ch. D. 341 : 40 L. T. 726— 
C.A. 




^ Possession — Instructions for Deed of 

Gift.] — i testator devised and bequeathed real 
and personal estate to trustees for his wife for 
life, and after death, as to one freehold house 
upon trust for one of his sons for life, as to 
another freehold house upon tiust for his daughter 
for life, an I as to a third freehold hou^e upon 
trust for another son for life, and after their re- 
spective deaths to their issue respectively, add 
after the respective deaths of any without issue 
he directed his trustees to sell the house of such 
child and to pay the proceeds of sale to the sur- 
vivors or the survivor of his three children, and 
Until sale to pay the rents to the same petfuas 
or person, and he gave Ms residuary real afid 

. ' ■ ■ 12 ‘ 
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personal estate to such of his three children as 
shouH survive the widow. One of the sons pre- 
deocMed the widow, a bachelor. The daughter 
survived her and died intestate in 1877, and all 
her property passed to her surviving brother as 
her sole next of kin. The houses were let to 
weeldy tenants, and the surviving son, since 
1877, received aU the rents. He died in 1885 
and shortly before his death he handed the title- 
^ solicitor, directing that a 
gift of all his property should be made to a niece, 
but ne died before a conveyance could be exe- 
cuted. The question then rose whether the will 
had effected a conversion of the realty, and if 
so, whether the surviving son had elected to take 
the property as real estate .-—Held, that there 
had been an out-and-out conversion, and that the 
son must be taken to have elected to take the 
L estate. jPoiter v. Dudeney, 56 

_ Beversionary Interest] — A testator 
directed his residuary real and personal estate to 
be sold, and the proceeds to be paid, after pay- 
ment of 1,0002., to A., whom he appointed one of 
his executors. A. raised the 1,0002. by sale of 
the personal estate and a portion only of the real 
estate, and the remainder he reconverted into 
land. The residuary real estate consisted in 
part of a revpion in copyhold estates, which 
j possession until many years 

after of A. : — ^Held, that the reconver- 

sion of the freehold into land did not operate as 
a reconversion of the copyholds, and that they 
p^sed to the personal representatives of A. 
Meredith v. 23 Beav. 559 • 27 L T Th 
162; 3 Jur. Cn.s.)’i234 ; 5 W. ^639. ’ 

Gift_ in lieu of Debts— Eeal Estate — Pre- 

0^ residuary. 

real estate m lieu and discharge of all debts 
due from testator to devisee. Devisee dies in- 
testate ttoee days after testator Held, as 
nf Peraonal representaWe 

f he devisee, that, it not being manifestly 
for the disadvmtage of the deviiee to retain 
the devised estate, the court could not pre- 
devisee, and conse- 
to the estate, and 
administrator as due to the 
^visee frm the testator were discharged 
Havns v. WatUns, 2 K. & J. 473. ® 

But, semble, had it been manifestly for the 

nuou TheT t^s estate , 

upon the terns proposed by the testator the * 
oouit might have presumed a disclaimer. IT). 

Gift to Charity— Impure Personalty- Pre- 

sumption of Conversion.] ^A beino' prtHfTcri f/% 

moneys charged upon land, but primfrdy s^red 

nroup?^ 'bequeathed all her 
St ^®^ daughters, B., 0., and D 
whom she appomted executrices of her wili’ / 
B. died m the lifetime of A., and 0. dierintes’ ^ 

^eoutrix ot A., and alone entitled to the said 
the hfr of ® T”?"® “ durfng 

cnantiGs .—Held, that as D. was alone entitled ^ 
to the pi operty the court would not assume in r 
favour of the charities a conversion ^ 

personalty which she was not bou^ to nS 

Smt for— Decree for Sale— Consent I 


^'^®^ consenting 
“ee^ee ®ale m a partition suit, to which 
and party, married. The sale toot pLe^ 

BUDsequently B. died intestate, leaving twiv 
sisters, her co-heiresses at law. Her himhand 
took out letters of administration :— Held that 
B. had elected to have the property converted 
Md that her husband was entitled, as her ad- 

w'f t°o‘ 7® “°bbey in court. Ihwler v. 

Scott, 2o L. T. 23 ; 19 W. K. 972. 

J. F. W. 


CONVEYANCE. 

Validity as against Creditors.!- &e B^iwir 
RtjPTCY— F raud. «ane- 

&e also DEED AND BOND — VENDOE^AND 
PUECHASBE. 


CONVEYANCER. 


See BAEEISTEE. 


CONVICTION. 

See OEIMINAL LAW— JUSTICE OF THE 
PEACE. 


CONVOY. 

See SHIPPING. 

COPARCENER. 

See ESTATE— PAETITION. 
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7. Forfeiture, 409. 
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h. Construction, 416. 

0 . Operation, 421. 

d. Mode of Surrender and Admittance, 

427. 

e. Necessity of, 431. 

/. Enforcing, 438. 
g. Evidence of, 442. 

2. Lease, 444, 

3. Fartition, 446. 

H. Customary Freeholds, 445. 

I. Enfranchisement, 448. 


J. Encroachment, 456. 


A. MANOR. 
1. What is. 



Statute.] — 57 ^ 58 Viet. c. 46, consolidates the 
Copyhold Acts. 

The Queen as Lady of the Hanor.]— A crown 
lessee of minerals under a crown manor entered 
a farm within the manor and opened the surface 
in search of minerals. The occupier of the farm 
brought an action for the trespass in the Court 
of Exchequer against the lessee. The crown 
undertook to defend the action, and afterwards 
filed an information and bill against the occupier 
and the copyhold tenant of the farm. The bill 
alleged that the Queen, in right of her crown, 
was entitled as lady of the manor to search for 
and win, and to grant to others the' right to 
search for and win, minerals within the manor, 
and had granted this right to the lessee ; the bill 
then prayed that those rights might be declared : 
— -Held, that the crown, by virtue of its prero- 
gative was entitled to maintain the bill, and 
that since the bill would determine all the ques- 
tions raised in the action, the occupier of the 
farm must be restrained from proceeding with 
the action till the hearing of the bill. Att.-Gen, 
V. Earlier, 41 L. J., Ex. 57 ; L. R. 7 Ex. 177 ; 
26 L. T. 34 ; 20 W. R, 509. 

The Queen remains lady of the royal manors, 
notwithstanding 10 G-eo, 4, c. 58, whereby powers 
oyer cro’c^'ii lands are conferred on the Commis- 
sioners of Woods and Forests. Ren. v. PoweU, 
4 P. & D. 719 ; 1 Q. B. 352. 


That act, giving commissioners the manage- 
ment of the land revenues of the crown, does not 
divest the legal estate out of the crown. Ih. 

Infant Tenant for Life.]— A female infant 
tenant for life in possession of a manor, but sub- 
ject to a legal term of 1,000 years vested in 
trustees for securing annuities, and also subject 
to a provision for the receipt by the trustees of 
the rents during the minority, and for the ap- 
plication of a limited sum thereout for her main- 
tenance, is the lady of the manor. Griqqs v. 
Gihson, 14 W. R. 819. 

Grant of Lands of,] — The demesne lands of a 
manor previously granted in fee do not become 
reunited to the manor, if purchased by the lord, 
as they would do if they had reverted to him by 
escheat. Delaclierois v. Delaclierois, 11 H. L. 
Cas. 62 ; 4 N. R. 501 ; 10 Jur. (N.s.) 886 ; 10 
L. T. 884 ; 13 W. R. 24. 

If the demesne lands are treated in a convey- 
ance of them in fee, as a distinct property, as, for 
instance, being conveyed by the lord in fee with- 
out being accompanied by a declaration of the 
feofier's title as lord, or being described as lands, 
held of the manor, but only as lands situate, 
lying, and being within the manor, they are 
severed from the manor, and cease to form part , 
of it, although the rents and dues may remain. 
II). 

On re-purchase, by the lord, of the fee-simple, , 
he will hold of the chief lord. Ih. 

They will, on such re-purchase, again form 
part of the manor, so as to pass under that de- 
scription made in a will dated anterior to the 
purchase. Ih. 

The grant of a court-baron involves the grant 
of a manor for it implies the existence of free- 
holders of the manor, holding under the lord, and 
owing suit and service to him. Ih. 

A lessee of a manor assigned all his interest in, 
the manor to trustees, but continued neverthe- 
less to act as lord, and made grants, and one to . 
himself : — Held, that such grant to himself could 
not be considered a grant by the trustees, and 
was therefore void. Christchurch, Oxford (fDean 
and Chapter') v. BucUngham (^Duhe), 17 0. B. 
(N.S.) 391 ; 33 L. J., C. P. 322 ; 10 Jur. (N.S.) 
749 ; 10 L. T. 575 ; 12 W. R. 986. 

The law as to the divisibility of manors, and 
the consequences of a division, considered. Catt-^ 
ley V. Arnoldj, 4 K. &; J. 595. 

What passes under.]— Unascertained and 

. undefined advantages will pass under the gene- 
ral words by a grant of the manor, although not 
in the contemplation of either party at the time. 

. Thus, for instance, the minerals in the lord’s. 

, waste would pass, although their existence was 
. neither known to nor suspected by any of the 
: parties to the contract ; so also the advowson to 
■ a living will pass with a manor by general words, , 

. though not specifically named in the grant. 

• Att.-Gen. v. Euoelnie Hospital, 17 Beav. 366 ; 22 
! L. J., Oh.846; 1 W. R.523. 

L In 1790, an advowson appendant to a manor 
. was sold and assigned for the residue of a term. 

; of 500 years, created in the manor and advowson 
in 1745, and which, except as to the advowson, 

, ceased Held, that this did not sever the 
3 appendancy, and that the advowson passed by a 
- subsequent release of the minor with general 
, words. Rooper v. Harrison, 2 K. & J. 86. 

Semble, that an office of trust under the crown 

to 
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cannot be annexed to a manor. Att.-Gen. v. 
MatUas^ A K, & J. 579 ; 27 L. J., Ch. 761 ; 4 
Jnr. (iT.s.) 628 ; 6 W. E. 780. 

The Commissioners of Woods and Forests 
having power, under 57 Geo. 3, c. 97, to make 
sale of any ro5’'alties, honours, hundreds, manors, 
lordships, or franchises, “ or any rights, members, 
or appurtenances thereof,” belonging to the 
crown, within the ordering and survey of the 
Exche(^uer, contracted for the sale of the crown 
manor of E.. and all courts baron, courts leet, 
and all fines, reliefs, rents, profits, waifs, strays, 
deodands, and “all other rights, members, emolu- 
ments, and appurtenances thereunto belonging ” : 
—Held, that this being in effect a contract for 
sale by the crown, the advowson of E., which 
was appendant to the manor, did not pass under 
the contract, and, consequently, that the pur- 
chaser was bound to take a conveyance of the 
manor without the advowson. Semble, that if 
the contract had been between subject and sub- 
ject, the advowson would have passed ; although, 
at the time of the contract, it was not known bv 
either party to be appendant to the manor, and, 
therefore, the sale of it was not in their contem- 
plation. AU.-Gen. v. Sitwell, 1 Y. &: C. 559 ; 5 
L. J., Ex. Eq. 86. 

A. B., being possessed of the K. estate and the 
manor of E., both in the county of M., mort- 
gaged to S. G. the K. estate by particular 
description and all other the hereditaments, lands, 
and premises comprised in a previous mortgage 
of the E. estate, and all other the lands, tene- 
ments and hereditaments (if any) in the county 
of M., whereof or whereto A. B. was seised or 
.-entitled to for an estate of inheritance -Held, ' 
that the manor of E. was not comprised in this j 
mortgage under the general words of convey- ■ 
ance. Boolte v. Kejiswgtoyi (Lord), 2 E. & J. ' 
753; 25 L. J., Ch. 795; 2 Jur. (N.S.) 755 ; 4 

"IKT "D oon ^ ^ ’ 


court baron held for forty, or, as the declarant 
believed, for sixty years and upwards. The 
means of knowledge of the declarant were not 
questioned, and he offered to add to his statutory 
declaration a statement negativing the existence 
of any commonable rights oVer the wmste Held 
that the title could be forced on the purchaser.* 
Bridges a?id McBaes Cimtraet, In re, 30 W. R, 
539. 

ihe lord is said to be never out of possession ; 
and that whatever is built on the waste is his, 
even after sixty years’ possession by the tenant 
Lloyd V. Bartlett, 6 Vin. 123, pi. 1,‘ 

Sed qumre, after twenty years’ possession, 
which is a bar to an ejectment, Ih. 

Demesne Lands.]— A bishop who had 

free warren, by prescription, over the demesne 
and tenemental lands of a manor whereof ho 
was seised jure ecclesim, accepted a grant from 
the Clown, to himself and his successors, of free 
warren over the demesne lands of all his manors 
in England .‘-—Held, that, if the grant could have 
the effect of extinguishing the prescription as to 
the demesne lands, it could not effect it over 
the other lands of the manor. Carmrmn 
(^EarT) v. VilUhots, 13 M. & W. 313 ; 14 L J 
Ex. 233. 

The term “demesne lands” properly signifies 
lands of a manor which the lord either has or 
potentially may have in propriis manibus. Att - 
Gen. V. Pa.rsons, 2 C. & J. 279 ; 2 Tvrw 223 * 1 
L. J., Ex. 103. - ■ 

Fishery.]— Where a private river runs 

through a manor, the presumption of law is, that 
each owner of land within the manor and on the 
bank of the river has the right of fishing in 
front of his land ; and, if the lord claims a 
several fishery, he must make out that claim bv 
evidence. Laml) v. Kewhiggm, 1 Car. & E. 549. 

From the words of a deed under which the 
lord claimed, it was attempted to raise a pre- 
sumption that the right of several fishery within 
the manor passed to him by that deed as appur- 
tenant to the manor : — Held, this presumption 
was rebutted by proof, that, before the date of 
the deed, owners of land within the manor and 
on the bank of the river had the right of free 
fishery therein. Ih. 

Boundary of Manor.] — The sea-shore between 
high and low water may be part of the adjoining 
manor ; and where, by an ancient grant of the 
manor, its limits were not defined, modern usage 
is admissible to shew that such sea-shore was 
part of the manor. Bemfort (BiilteS v. Swansea 
(d/hyw), 3 Ex. 413. 

Evidence as to Boundaries.] — -Dispute between 
a lord of a manor and a corporation as to the 
ownership, of a piece of foreshore. The court 
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or entered as matter for future inquiry Held, dary of which was the medium filum aqu® of a 
that all the entries except the last could be river. Between the river and a freehold close of 
safe y admitted as evidence of the lord’s title, the plaintifE lay a narrow uninclosed strip of 

r^, ToniUne, land, the ownership of which was the question in 
Ex parte, 28 L. T. 12 ; 21 W. R. 47o. dispute. At the trial of an action of trespass 

^ . . . « « . the plaintiff offered evidence that the owner of 

Decision in farmer Suit.]— -An action of the inclosure adjoining his own was in the un- 
trespass by a former lord against the same cor- disputed possession of a similar narrow strip of 
poration, and decided in his favour in 3 738 and land between his fence and the river the last 
acquiesced in ever since, considered the strongest mentioned piece of land being continuous with 
possible evidence m his favour. Ih. that claimed by the plaintiff and within the 

In an action which turned on a question as to same manor .-—Held, that the evidence was pro- 
the boundary of two manors a verdict w'as taken perly , admitted. Vauqlian v Ee Wuntoti 17 
for the plaintiff, subject to the award of an arbi- L. T. 30 ; 15 W. R. 1145. ' 

trator, who was to determine for which party the 

verdict was to be finally entered, and to set out i tt A. 

the boundaries. He directed the verdict to be wh^tTiPrc^r? _ hpon a question 

entered for the defendant. In a suteeqLit wWol i t .1°^ waste ^nd, lying between a 
action by the defendant against a third party! to f h’?bf 

where also the question substantially was as to that P-r-nritci loid .— Held, 

the boundary of the same manors, the verdict was land on eithpr^idp f of waste 

received, but the award rejected as evidence of inoif»QAd ^ihntting on 

renutatim. Evans v ReL 10 A E • I lord himself and of other 

P &, D 626 * 9 L J M C V-l " * ' ' » persons, w’-ere admissible for the purpose of show- 

form of a book, set out the boundaries of the v C i'ZT? 

manor, and gave in alphabetical order the names 642— Hx* Ch ^ ^ 

of the several parishes within it, and of the 

tenants resident in each parish, but this part of n i ^ 

the presentment contained nothing as to bounda- wu •declarations of Deceased Persons,] — 
ries. Two or three sheets at the concluding part ;; ^ manor has once existed, declara- 

of it, where a parish should have followed in i deceased as to its boundary are 

order, had been cut off, but it did not appear ^issible, though the manor has ceased to 

under what circumstances. In an action involv- o^^'\^wise than by reputation. Roe d. 

ing a question as to the boundary of the manor n' ^ 15 L. J., 

and the parish where it was admitted that the » lU Jur. 568. 

manor and the parish were conterminous in the 

direction of the locus in quo, the presentment I^iclosure ofWaste.]— Where waste land was, 
'was received in evidence of the reputed boundary, consent of a lord, inclosed by a former 

as the document, although mutilated, was perfect of the plaintiffs’ property, and *the plain- 

in that part of it which related to the subject of foi' minerals thereon, and where a 

the boundary. Ib. subsequent lord asserted his right to the minerals, 

In an action by a lord for carrying away ®old them to the defendant, who thereupon 
dollars claimed by him as wreck, two instruments, entered upon the property and commenced 
dated in 1639 and 1657, and purporting to be for them ; on a bill to restrain the defen- 

presentments or answers of a jury, partly con- • — Held, that the lord had not succeeded in 

sistiiig of the tenants of the manor, to questions establishing his claim, and that the plaintiffs 
by commissioners of survey appointed by the were entitled to the minerals. AckroijdY. Eriggs, 
lord, were put in to prove the boundaries of the B. T. 521 ; 14 W. R, 25. 
manor and also the lord’s title to wreck, which 

'^^as affirmed in particular passages Held, that ^ Evidence cf Existence.]— It seems that reputa- 
they were only evidence of the boundaries, and tion alone is admissible to prove the existence of 
could not be admitted as declarations by the a manor, 'without any proof of the actual exercise 
tenants of the title of the lord to wreck, that of any manorial rights. SteelY. Rrich-tt,2 
being a matter of private right, derived from the 163 ; 20 R. R. 717. And see Curzon v. Lomax 5 
crown, respecting 'w^hich they could not be taken East, r.O. ’ 

to have any peculiar knowledge, as they had no In ejectment by a party claiming to be the 
concern with it. Talbot y. Lew is, 6 TWw. 1 ; 1 devisee of a manor, the facts of "the devisor 
C. M. R. 495 ; 4 L. J., Ex. 9. " having held a court thirty-five years ago, and 

devisee on several occasions since his death, 

— — Boundary of other Manors.] — When the and of appointments of gamekeepers, are primi, 
boundary between tw^o manors is formed by a facie proof, both that a manor exists, and that 
ridge of hills which run beyond the manors, and the devisee is the lord, without the production 
on an issue as to the boundary between one of of court-rolls, or any documentary evidence of 
these manors and a third manor one of the courts having been held. Enod.EeekY liealiin 
parties wishes to prove that the same ridge is 6 A. & E. 495 ; 2 N. & P. 660. ’ ’ 

the boundaij between the two latter manors, An allegation in a declaration that one was 
evidence of its being the boundary of the other seised of a manor, and that he and all those 
two is admissible for this purpose, the three whose estates he had in the manor have imme- 
manors being contiguous. Briseo v. Lomax, 3 morially appointed a sexton in the parish is sus- 
H. &; P. 308 ; 8 A. & E. 19S ; 1 W, W. & H. 235 ; tained by the proof of his seisin of a quondam 
7 L. J., Q. B. 148 ; 2 Jur. 682. manor, which had ceased to be a legal manor for 

defect of freehold tenants, and existed now only 
— - Eound-ry cf o'.hrr ^nc:o3::''.^] — The by reputation. Soane y. Ireland, 10 \ 

defendant was the lord of a mauoi\ the boaii- ! 10 it. R. 283. 
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LUC Luu-oars sTooci within the 
manor Aft^Oen. t. A^jre, Bnnb. 68. 

Bill for tolls for landing goods in plaintiffs 
manor dismissed as proper at law. hhnei/ v 
Bohertsim, Bunb. 41. 


(N.s.) 625 ; 4 L. T. 849 ; 9 w’ E. 980. 
And see Common. 

ProfitsAPrendre.l— Sect, lof the p 


fn till a prescriptive right a ^ Prendre,]— Sect. 1 of the Prescrlntion 
to tolls for goods laiifled, and praying a cliscoveiT itfi*’ relates to profits d prendre auidips 

of the goods landed ; he is not entitled to a dis oases where one man claims hvV.i^l 

eoveiytill he has , established his rigit at law ; or grant, some in-ofi^or CefitTc; 

^iter, where the title is in equity. \xo,thleign or enjoyed from or upon the land of 

V. liiseimhe. Amb. 612. another, and has no application to ti a it 

Copies of court rolls, purporting to be siir- ^ in his owiTtcno! 

property by a person proved to be according to the custom of the manor' 

then in possession, and admittances accordingly ‘i Ide G. J. & g (jOQ . ‘u r t ’ 

arc evidence of the Ch.413j 11 Jur. (n.s.) 397; 12 tx *163 ?3 

such property being within it, in an action bv ^ 

the surrenderee, in which his ownership is dis- ^ 

puted. SYr/??d^^./ V in t? G rants f< 


r b r7/m7/m, irQ^.'’B.'l35 ; Bi it i^T-oocf and'rf^ 

’ “ S'T'P s « 

2. VALIDITY OP CUSTOMS. wS2h «ie“stat?\s' hoS/shaU hrmrilthd t 

General Customs.]— aeneral customs may be estate, and if such custom be o-ood 

-nor. 

and his grandnephews, and dies ti,n o ^ 
AdmiBsion.]-There is no general ‘^Pe»te as an advancement for the vfand! 
copyhold law that, in manors in which a fine as to rebut a resultiiK’* trust i-n 

admittance of a P'^^’ties cdaiminf mito the 

tenant, a purchaser of several distinct copyhold v. JEdwunds, 2 Y & C B'>3^ 

tenements under one disposition-whether a ynll ^ *’ ^ . 

2! otherwise— is entitled as of right -r , .ci- 
te split Ins admittance, i.e. is entitled to coninel 4 . — Pine Certain.] — Copyhold nm 

the lord to admit him to any one or^oreS^ch f manor mwhidi copyholds\vore 

several tenements, and to take admittance to the "'ere renewable on navt 

others at any subsequent time, as and vhen he w * *“ a.scertain(.d and agreed on 

pleases. A si.ecial custom in amanor that a lo«l and the tenant was 1ml? 

purchaser of several distinct copyhold tenements ^ui-viving life, to the intent 

Sf'?— 

(i«/0,8UCh.D.a81; 53 L. T. n02 ; 34 ’vA. 10 . o" ^ compelled to grant 

A 'Without Compensation.]- 


compensation.]- 

out houses with- ^ P<^‘’‘sons or poison by the 
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manor, that if tenant for life of copyhold obtains took a re-grant of the estate for the lives of his 
grant in reversion in the name of a third per- sons, and the life of the longest liver of them 
son, unless the trust is mentioned on the rolls of successively, according to the custom of the 
the manor, such third person should be beneficially manor, and paid a fine, the grant describing him 
entitled thereto, and not as trustee, held good, as sole purchaser. By the custom of the manor, 
Edwards v. Ftdel^ 3 Madd. 237. when a copyhold tenement is granted by copy of 

The right of the equitable owner of a copyhold court-roll to any person to hold the same for the 
estate to dispose of his equitable interest by will lives of two or more other persons, and the life of 
eannot be controlled by the custom of a manor ; the longest liver of such other persons succes- 
a custom inconsistent with the doctrine of re- sively, and the grantee dies, during the life or 
suiting trusts, as that a person named by the lives of any one or more of such other person or 
purchaser of a copyhold estate as the second life persons, without having devised the tenement, 
according to the custom shall take beneficially, is such one or more of such other person or persons 
unreasonable. Lewis v. Latie^ 2 Myl. & K. 4-19. so surviving the grantee shall be entitled, by 

virtue of such grant, to take and hold the tene- 

Power to dispose of Whole Interest.] — ment successively, as they are named in the grant 

Where a father and two sons, A. and B., were during his or their life or lives; but if the 
successive lives in a copyhold, wherein, by cus- grantee devises the tenement, the devisee upon 
tom, person first named might dispose of the his death shall hold the same during the life or 
whole interest, and upon marriage of A., it was lives of such other person or persons so surviving, 
agreed, that father should have power to appoint, The grantee devised his copyhold estate to his 
during life of A., and widowhood of his intemled eldest son, one of the cestuis qiie vie named in 
wife ; father having afterwards obtained a new the grant, who, upon his father’s death, entered 
grant for lives of C., a third son, and A. and B., by into the possession : — Held, that the custom was 
will made after death of 0., in which no mention is good and valid in law, and not being inconsistent 
made of copyhold, gives residue of his personal with the grant, barred the lord’s right of entry, 
estate to B. :--Hcld, that B. was not thereby en- Doe d. yepean v. Goddard, 2 D. & B. 773 ; 1 B. 
titled to copyhold. Buviloll y. Rnml)oll,2 & C. 522; 1 L. J. (o.&.) K. B. 179; 25 E. R. 

15. 494. 

According to the custom of a manor, a grant 

Iby copy of coiirt-roU, “ to A., B., & 0., for their Advancement.] — A. was admitted tenant 


lives and the life of the longest liver of them, of copyhold lands, to hold to him for the lives of 
tsuccessively, according to the custom of the his three sons, B , C., and D., and for the life of 
manor,” gave the first taker an absolute power the longest liver of them successively : — Quiere, 
-of disposing of the estate in his lifetime : — Held, whether a custom that the ccstuis que vie should 
.a good custom ; and that it was sufficiently successively be entitled to admission, notwith- 
proved by showing four instances of surrender standing a devise by the grantee, would be 
iind admittance of the person first named, in good. Jems v. CiuJe, 24 Beav, 513; 27 L. J., 


exclusion of the others. Phillips v. Ball, 6 Ch. 202 ; 4 Jiir. (n.S.) 57 ; 6 \V. R. 175. 


B. (K.s.) 811 ; 29 L. J., C. P. 7 ; 6 Jur. (N.S.) Held, assuming against the validity of such 
48 ; 7 W. R. 580. a custom, that the fact of the grantee naming 

his three sons as ccstuis que vie amounted to an 

Purchaser.]— A. buys a copyhold estate advancement in favour of the sons, ancl^that they 

for his own and two lives in a manor, where the were entitled succc'-sively for life as against his 
custom was, that whoever purchases in it, the devisees ; and leave was given to try at law the 
estate shall go in succession ; and by his will validity of the alleged custom. Ih. 

■devises all his real and personal estate to his wife : 

— Held, that though the legal interest was ac- Personal Representative.] — A coj^yhold 

cording to the custom of the manor, yet A. has estate granted for the lives of A., B. and C. ; A. 
.an equitable interest from being the sole pur- dies intes‘’ate, his administratrix shall have the 
chaser, and it shall be constriiod as a trust for estate during the lives of B. and 0. Howe v. 


liim, he having advanced the money. Smith v. Howe, 1 Vern. 415. B. ?., Withers v. Withers, 


Balter, 1 Atk. 385. Amb. 152. 

A copyhold is granted to three successively, 

Heir at Law.] — Heir-at-law of J., who but no custom proved that the first taker had 

was the last of three lives named in grant of the power of disposing of the whole, nor that 


copyhold, brought bill against lord, to be ad- the first taker paid the purchase money ; this 
mitted to estate for his own life, and the lives of shall not go to the e.xecutor of the first taker, 
two other persons whom he should nominate, but shall go in succession. Bundle v. Bundle, 


alleging the custom of manor to be so ; defen- 2 Vern. 264, 

dant denied the custom by answer, and insisted he 

was not bound to renew ; issue was directed as to Mortgag*”*! 


Mortgage's.] — Particular customs of a manor 


the obligation to renew, but on appeal order was as to mortgages. Equity of redemption will 
^reversed and bill dismissed, Grafton (JDulte') v. follow the c istora attaching on the legal estate. 


Horton, 2 Bro. P. C. 284. Not absolutely determined whether trust estates 

or equities of redemption in copyhold escheat 
Surrender to TTse of Will.] — A custom that to the lord. Fawcett y. JjOwGier,%^Qi&. '^00, 
pyholds shall not be surrendcretl to the use of General custom of copyhold ; suiTcnderee to 

will is bad. Plhe v. White, 3 Bro. 0. C. 288. present at next court. Ih. 

Custom for mortgagee to present at third 
Rights of Cestuis que vie.] — A tenant of a court not void. 11k 

anor having been originally admitted to a Custom not void for diminishing lord’s profit. 


copyholds shall not be surrendcretl to the use of 
A will is bad. Plhe v. White, 3 Bro. C. C. 288. 


Rights of Cestuis que vie.] — A tenant of a 
manor having been originally admitted to a 


copyhold estate, to hold the same for the lives of Ih. 


H. D. the elder and H. D. the younger, surren- Custom for copyholder in f^e to waste, good ; 


4er0d th,e same into the hands of the lord, and 1 not for life. IL 


•V' ■ 












Belief,] — Copyholders have relief against 
their lord for breach of custom of manor in 
equity, though at law they have none. Amm., 
Cary, k 

Ihe dwellers in a parish or manor cannot 
acquire any right to a profit ^prendie; and if 
in laying a custom to a profit a prendre, the 
dwellers aie included in the class alleged to 
have the right, the custom so laid is bad. AUgood 
V. Gilson, 34 L. T. 883 ; 25 W. R. 60. 

Bill by one tenant of the manor of A., sug- 
gesting a custom for the tenants of that manor 
to cut tuif in the manor of B. Wheie several 
persons have the same right and are distuibed, 
and bills are entertained to void a multiplicity 
of suits, since one or two determinations will 
establish the rights of all parties, on the footing 
of one common interest ; but in all such bills all 
parties, or a determinate number, join in the 
name of the rest. Hex’e only one brings a bill 
in the general right, and not in a distinct right. 
Bill dismissed. Balter v. Rogers, Select Ca. Ch. 
74. 

ITomination of Jury.] — An immemorial custom ' 
for the steward of a manor to nominate the 
jury to serve on the court leet at the election 
of the mayor of a borough, is good in law. Rex 
V. JoVifie, 3 D. 6; R. 240 ; 2 B. & C. 54 ; 1 L. J 
(O.S.) K. B. 232 ; 26 R. R. 264. 

Swearing of Jurors.]— A custom to swear 
the jurors at one court leet to inquire and 
return their presentments at the next court day, 
is bad in law. Baridson v. 3Ioscrdp, 2 East, 56 • 
6R. R. 373. ’ ’ 

A court leet holden on 28th April w'as 
adjourned, after the jury had been sworn, till 
15th December, wdiich day w^as given them to 
make their piesentments Held, that the ad- 
journment (which was admitted to be according to 
the custom of the manor) was not unnecessarily 
unreasonable. Wilcoelt v. Windsor, 3 B. & Ad. 
43. 

Breaking false Measures.] — A custom in 
a manor for the leet jury to bieak and destroy 
measures found by them to be false, is lawful. 

81iej)_panl v. Ball, 3 B. A Ad. 

4oOi 

3. Evidekce of Customs. 

Of Suttilar Customs.] — The customs of one 
manor cannot be given m evidence to prove the 
existence of a particular custom in an adjoining 
manor, though it lies within ihe same parish 

^ v. 

Batlierton (Zord), 10 M. & W. 218 ; 12 L. J 

So (iRea)i) V. Warre7i, 2 Atk! 


; for less than the prescribed number of years 
. Banner v. Chance, 4 De G. J. & S. 626 • 3^ 
, L J Ch. 413 ; 11 Jur. (N.s.) 397 ; 12 L.T., 163 ; 
lo VV . K. ,556. 

I Butwdiere there are circmnstances in addition 
the statute docs not take away fiom the fact 
of enjoyment for a shelter period its natural 
weight as evidence so as to preclude a jury from 
taking it, along with other circumstances, into 
consideration as evidence of a grant. i7;. 

Customary or Prescriptive Righta.] — Cus- 
tomary rights of copyhold tenement's dift'er 
from prebciiptive rights ; the former are usages 
wdiich ap})ly to a number of persons in a certain 
d strict or locality, but prcsciiptivo rights are 
clamed by one or more peison or peisons as 
existing in themselves or their ancestors, or as 
attmdied to a particular estate. Ih. 

Ihe law has laid dowui no lule as to the extent 
of evidence which is icquiied to establish a 
custom, or from wdiich the piesumption or infer- 
ence of the fact of a cast can may be rightly 
drawn. It is the piovince of a jury to draw 
these conclusions of fact. Ih, 

Circumstances under which the court, sitting 
as a juiy, found the existence of a custom in a 
copyhold manor, authorising the tenants to dig 
for and get sand, sandstone, giavel, and clay 
from their lespective tenements, and to cart and 
carry away the same on to other lands, and to 
use or sell the same, eithei on or off the manor 
wuthuut licence fioni the lord. Ih, ” 

Loss by Begligenee.]— There must be one 
rule applicable to ecclesiastical poisons as w’ell 
as to lay w’hen the question is, whether rights 
belonging to them have or haie not been lost by 
negligence. Ih, 

leases without Enjoyment.] —Leases, with- 
out proof of enjoyment under them, are admis- 
sible to prove a particular custom of a manor. 
ClarhonY. Woodlunar, 3 Doiigl. IM). 

Payment cf Toll J — Ceitaiu variations in olcH 
entries of accounts as to a maiioiial customary 
paynient, extending c>\e‘r thiee centuries, and 
unifoim in amount : — Held, to be no objection to 
the validity of the claim. Beaafort (iJuhe) v. 
Smith, 4 Ex. 450 ; 19 L. J., Ex. 97. 

Heriot.] — To suppoit the pioof of a custom 
tor the lord of a manor to take oiiR one heriot 
from a tenant whatc\er the iuunber\)f his hold- 
ings might be, a paper pin porting to be a copy 
ot an old deciee ot the Court ot Cliaiiceiy m 
a suit betw'een a cop\ holder and the lonl, pio- 
clucecl by a w'ltness who succeeded his brother 
as loid of the manoi, and wdu> stated that he 
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court, whereby plaintiff’s remainder in tail 
was barred, suggesting several errors. Lord, by 
answer, insisted that it was the first attempt of 
the kind, and of dangerous consequence, and 
therefore would not proceed on the petition, 
unless compelled by law. Bill dismissed, and 
dismissal confirmed by Lords. Smith v. St, 
PaulH iBeaji), Shower, P. C. 67. 

Bill brought by a remainderman in fee of copy- 
hold expectant on an estate tail which was 
spent, to be relieved against an erroneous com- 
mon recovery in the lor I’s court, praying that 
the lord might be decreed to suffer it. Plaintiff 
to bring a plaint in the lord’s court in nature of 
a writ of error to reverse this recovery, wso that 
the court woul I relieve on the merits. The 
defendant demurred, and the demurrer was 
allowed. Aali v. Ihujlc^ 1 Vern. 367. 

Jurisdiction of equity over judgment in copy- 
hold court. 1 Rol. Abr. GO, 378. 

Jurisdiction of manor of Woodstock, overruled. 
Wilhins V. Gregory^ Amn.^ Cary, 85. 

Court Barcu— Jurisdiction.]— -A court baron 
cannot be legally held without two free suitors. 
liumsey v. Walton^ 4 Term Eep. 446, n. And see 
Jlolmnjd V. JBreare^ 2 B. & Aid. 473 ; 21 R. R, 
361. 

In the record of a judgment of a court baron, 
it was stated that the court was held “before 
W. R., steward of the court, and W. U. andG. M, 
and others, free suitois of the court ” Held, 
first, that it wms not necessary to state that W. 
was steward of the manor. Brown v. Gnle^ 2 
0. B. 861 ; 3 D. & L. 123 ; 15 L. J., 0. P. 187 ; 10 
Jur. 66. 

Held, secondly, that the style of the court thus 
stated was correct. Ih. 

Held, thirdly, that it was sufficient to state the 
names of two of the suitors only. Ih. 

Manor demised, except court baron and per- 
quisites, &c. Tenant bound to make suit there. 

Cary, 18. 

Ahnlitiou and Revival.] — By 2 & 3 Viet. 

c. 85, the old court baron of the honour of Ponte- 
fract, in the county of York, was to be terminated 
and a new court substituted. By 9 & 10 Viet. c. 
85, and an order in council made under that act, 
the new coai t was abolished: — Held, tlie old court 
was not revived, and consequently tliat a replevin 
obtained out of that court was void. Ildluicell 
V. Biihfioood, 2 Ex. 295 ; 20 L. J., Ex. 154. 

Court Leet— Jurisdiction.] --An amercement 
at a court leet for a private injury to the lord is 
illegal, though there be a custom to warrant it. 
Wood V. Lovatt.^ 6 Term Rep. 511. 

A custom to swear the jurors at one court leet i 
to inquire and return their presentments at the 
next court is bad in law. Bamdson v. Alosevop,^ 
% East, 56 ; 6 R. R. 373. | 

Bill for suit of court to a manor, and a fee 
farm rent or law day silver at plaintiff’s court 
leet, dismissed, as proper at law. ThornJiagh v. 
Martdiorn, Bunb. 237. 

Customary Court.] — A customary court can- 
not be held out of the manor unless there is a 
custom to warrant it ; and if a council is so held, 
all that is done at it is void. Boe d. Leach v. 
Whitaher, 5 B. & Ad. 409 p 3 N. & M. 225. 

But the nullity of such court only affects such 
matt^ as are required to be done at a court. 


C. COURT ROLLS. 

I. Enteies. 

St2iXuiQ.^~Copyhold Act, 1894, ss. 54, 62—64. 

Reform of Entry.] — The court will not reform 
an entry on the court roll, unless the lOrd be a 
party to the suit or consent to such order as thes 
court shall think fit to make ; but the lord con- 
senting to such order, the court decreed that a. 
surrender and admission on the court rolls, which 
gave an interest to the wife of a mortgagor in. 
fraud of the mortgagee, shouhl be reformed.. 
JElston V. Wood, 2 Myl. & K. 678. 

Necessity for.]— A steward indorsing on a sur- 
render the uses of it is sufficient without speci- 
fying them on the court rolls. Carr v, BlUson,. 
3 Atk. 73. 

In ejectment to recover co])y holds by the 
assignee of an insolvent it was not necessary 
that the conveyance and the assignment from the 
provisional to the general assignee should be 
entere 1 on the court rolls. It was sufficient that 
such conveyance should be enteretl in the mirmte: 
book of the steward. The entiy on the rolls was 
only requisite under s. 20 of .7 Geo. 4, c. 57 (In- 
solvent Debtors’ Act), in case of a sale of the pro- 
perty in question. Bo ‘ d. Brennan v. Glcnjadd, 

1 Bing. (N.C.) 729 ; 1 8cott, 699 ; 4 L. J., 0. P, 
234. 

Effect of] — By an indenture, dated 1598, a 
farm was demised for 1,000 years, with a coven- 
ant by the lessor to convey the fee simple to the 
lessee within five years if required. The farm waa 
assigned as a leasehold in 1777, since which time 
it had been three times deViSed as freehold, and on 
the court rolls of the manor of which the farm 
formed part the land was called freehold Held^ 
that under the circumstances, it remained lease- 
hold as between the heir anti the administratoi*' 
of an intestate owner. Pichett v. Fachharn,, 
L. R. 4Ch. 190; 16 W. R. 1177. 

Constructive Kotice.] — The court rolls are not. 
constructive notice of prior incumbrances to pur- 
chasers of copyholds. Bagdcn v. BignoUL 2 Y. 
ic C. C. C. 377. 

2. Custody and Production. 

Lord or Steward.]— The loid as of right is. 
entitled to the custody of the court rolls, and the 
steward bolds them only as his agent. Where he 
was solicitor also of the testator, under whom the 
parties were entitled, the court made an order 
for him to deliver them over to the receiver in 
the cause. Bawes v. Bawes, 7 Sim. 624 ; 5 L. J., 
Ch. 114. 

On an application of the guardian ad litem 
of an infant lord of a manor, the court refused to 
order the steward to deliver up the court rolls to 
the leceiver in the cause, there being no sug- 
gestion of any impro^ier conduct on the part of 
the steward. Windham v. Ginhtlei, 40 L. J., Ch. 
505 ; 24 L. T. 653. 

The steward is bound, when called upon, to 
deliver up the papers of which he has the charge, 
in a proper condition, X. W. By. v. Sharp, 10 
Ex. 451 ; 24 L, J., Ex. 44. 

Inspection.] — In a suit by plaintiffs against 
the lord, claiming as freeholders a tract of pasture 
or sheep-walk with the minerals and usual in- 
cidents of the ownership in foe-simple of freehold 





f 
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land, and expressly denying the existence of any 
rights of ownership in the lord over this sheep- 
walk, where the defendant by his answer stated 
that the plaintijffs were tenants of the manor, 
and as such had exclusive right of pasturage over 
the sheep-walk, but claimed as lord to be abso- 
lutely entitled to the soil of this sheep-walk, 
subject only to the plaintiffs’ right of pasturage : 

Held, that the plaintiffs were not entitlecl to 
an inspection of the rolls of the manor. Owen v. 
Wyym, 9 Ch. D. 29 ; 38 L. T. 623 ; 26 W. E. 944 
— 0. A. 

A plaintiff w^ho claims common appurtenant 
over the waste of a manor is not necessarily cn- 
ttitled to production of documents relating to the 
manor, and admitted to be in the possession of 
the lord, where the defendant denies that they 
^contain anything supporting the claim. Mhi<t 
^.Morgan, L. E. 11 Eq. 284 ; 24 L. T. 120 ; 19 
W. E..374. 

• filed a bill in equity to establish a 

right of common of vicinage over a common 
within a manor of which the defendant was lord 
By his answer the defendant denied the plaintiff’s 
entitled to production 
of the records of, and documents relating to 
courts baron held within the manor, to the pro- 
motion of accounts and memoranda relating to 
the digging of gravel and cutting of turf on the 
have a list of the documents relating 
m the title of the lord of the manor ; but not to 
have such documents produced, the defendant 
stating by affidavit that they related exclusively 
to his own title as loid of the manor, and did not 
in any way tend either to establish the rights 
^ilaimed or to defeat the defence to the suit. 2h . 

Where an order has been made in a suit for 
production of documents, the court will not vary 
such order by providing for the payment of the 
•customary fees, payable to the steward of a 
manor, on inspection of court rolls. Ifoare v. 
B %ls(m, L. E. 4 Eq. 1 ; 16 L. T. 112 ; 15 W. E. 548. 

in a suit by the freehold tenants of a manor 
with respect to right of common and estover, 
^ey are entitled to see the court rolls. The 
lord may not seal up such parts as he swears do 
not relate to the matters in dispute. Wnrriek 
College, 36 L. J, Ch. 503 ; L. R. 3 E.). 

• soiling freehold lands of the manor sub- 

ject to leases for lives granted hr copv of court 
roll must covenant to produce the court rolls up 
to the date of the conveyance. Paulett (Marl) v. 
Jaood^ L. E. 5 Eq. 115. ^ ^ 

Iaspect.]-Tho demand to in- 
spect the JolLs of a manor cannot le made bv the 
authorised by warrant of 
-attorney to make the demand on behalf of the 
xc^nt, although the agent’s authority is in 
writing, so as to obtain a mandamus in case of 
Tefiml. Ilutt, Ex parte, 7 B. P. C. 690 ; 3 Jur. 

And see Biscoveby. 

3. Evide2TCe. 

siimienlicatLd by the steward, held admissible 
althoixgh not the copies delivered to the tenant’ 
-B) wre V. Uawltn-, \ 4 Sim. 360. 

The court rolls, taken by themselves, are evi- 
dence only against the tenants of the manor and 

S ' '-tt iT- & 

■K. ,!17. Aiiirmod, 3 Russ, 413 ; 24 E. R. 21. 
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Dispute between a lord and a corporation as to 
theownership of a piece of foreshore. The court 
rolls contained entries-Cl) Of lines paid to the 
lord for salvage, for moorage, and for trespasses 
m taking wreck and the like, and of sums paid 
to the lord by the bailiff for wreck sold by him. 
C") Piesentments as to wreck'<, porpoihes <icc. 
coming on the soil with no express mention of 
receipt of money except (in some cases) by the 
bailiff. (3) Presentments of wreck, the pav- 
meiits in lespect of which were partly made to 
the salvors and partly to the lord. (4) Present 
ments clirecting the bailiff to levy certain fines 
<tec. (.)) Similar })resentments with no express 
ilirectiori to the bailiff to lew. (<;) Pre^^ent- 
mentsof wreck with no particular entries as to 

value or entered as matter for future eiumiry : 

Held, that all the entries except the last could be 
safely admitted as evidence of the lord’s title. 
'hmline. Ex parte, Walttm - cum ^ Trlmlev 
{Manor), I)i re, 28 L. T. 12 ; 21 \V. R. 475. 

An action of trespass by a former lorri ao*ainst 
the same corporation, and decided in his favour 
m 173,8 and acquiesced in ever since, considered 
the strongest possible evidence in his favour. Ih 

In administering the real estate of the heir of 
an Intestate it was discovered that a farm iiart 
of a manor, and supposed to be freehold, had 
been leased in 1598 to the predecessors in title of 
the intestate, for a term of 1,000 years, subject to 
a rent and heriots. The lease contained a 
covenant by the lord -at all times hereafter and 
from time to time during the space of five years 
next ensuing,” at the request of the lessee to 
convey to liim the fee. There was no direct evi- 
dence of any such conveyance. The entries in 
the court rolls recorded the payment of rent and 
heriots down to the pre-ent time, and also uni- 
formly mentioned the farm as freehold. In 1777 
the remainder of the term was assigned (for the 
fifth time since the lease) to L.. who, for two 
years afterwards, devised the farm as freehold 
and it subsequently passed as freehold uiidci* 
several devises, until it reached the intestate in 
the cause : Held, that the continuance of the 
rent and heriots rendered the entries in the 
court rolls more at variance with the theory of 
the farm being freehold than with that of its 
being leasehold ; that L. having acknowledged 
the existence of the term two years before he 
devised the farm as freehold, the court could not 
piesurao that the tenure had Ixaui in the interim 
converted to freehold ; and that the farm must 
pass to the intestate’s personal representatives as 
leasehold. Pichett y. PacMam, L. E. 4 (?h. 190 ; 
16 W. E. 11 /7. 

And see Evidence. 

B. kSTEWAED. 

Appointmeat.]— A lord of the ni.anor buing 

tenant in fee, may grant by deed the stewardship 
of the manor, for the life of the grantee, and the 
steward caunot bo displaced by the devisee of the 
lord. Bartlett v. Downes, 5 D. ct E. 526 • 3 B 
& C. 616 ; 1 Car. & P. 522 : 3 L. J. (os) E B* 
90; 28E. E. 436. n. D. 

Court will not determine in whom is the right 
to appoint a stew^ard on petition for delivery of 
deeds, &c., to the appointment of one of the par- 
ties. Mdt V. Buxton, 7 Ves. 201. 

— The steward of a court baron is a 
judicial officer ; and therefore is nor responsible 
tor the acts of tlrj rcgihi- biiliffs nf the court to 


COPYHOLD. 


whom process is directed. Bradley v. Carr. 3 
Scott (K.E.) o23 ; 3 Man. & G. 221. 

But he is responsible where he directs the pro- 
■cess to bailiffs specially nominated by the party 
who sues it out, taking an indemnity. Ih. 

A steward of a manor is bound, when called 
upon, to deliver up the papers, of which he has 
the charge, in a proper condition. Xurth- West- 
ern By. V. Sliarj), 10 Ex. 451 ; 24 L. J., Ex. 44. 

Displacement by Court.]— The court will not 
displace one steward without seeing that there is 
another to peiform his functions. Windham v 
Chihilel, 40 L. J,, Ch. 505 ; 24 L. T. 653. 

Deputy Steward Infant.] An infant, if 
capable of pei forming the duties of the office, 
may be the deputy steward of a manor, and take 
U; surrender by a married woman. Bdlestime v. 
Colling 22 L. J., Ch. 480 ; 17 Jur. 331 : 1 W. K 
169. 

Authority to receive Pines.]--The defendant 
purchased copyhold land in the plaintiff s manor, 
and was admitted by C., who had been appointed 
by the steward of the manor as his deputy, to 
admit the defendant. C. also acted as the de- 1 
fendant’s attorney in completing the purchase. ! 
iNine days afterwards the defendant gave 0. a I 
cheque on his bankers for 87^. 8^^., viz. - 

78^. 15-^. for the lord’s fine, 4Z. 11.?. 8<il. steward’s 
fees, 4^. 4^*. C.’s own charges as the defendant’s 
solicitor. This cheque was ciossed by the defen- 
dant at the request of C. to C.’s bankers. The 
cheque was duly paid by the defendant’s bankers 
to C.’s bankers, and they retained the money in 
discharge of a debt due to them by C., who had 
overdrawn his account. Jn an action by the 
lord against the defendant to obtain payment of 
the fine due -Held (reversing the judgment of 
the Common Pleas), that there was no evidence 
for the jury to support a finding that the pay- 
ment of the fine to C. was a valid payment to 
the loid. Bridges v. Garrett^ 39 L. J., C. P. 251 ; 
L. K. 5 0. P. 451 ; 22 L. T, 448 ; 18 W. R. 815— 
Ex. Ch. 

Fees— Preparing Deeds.]— A steward of a 
manor sued in the county court a copyhold 
tenant for solicitor’s costs attending the enfran- 
chisement of his tenement. The tenant agreed 
to abide by the valuation of the surveyor named 
by the steward, and paid over the consideration 
and the surveyor’s fee in accordance with that 
valuation. The steward's claim consisted of the 
costs of the enfranchisement deed, which the 
tenant had received from the steward Held, 
that this being a voluntary enfranchisement, the 
Copyhold Acts, 1852 and 1858, did not apply ; 
therefore the steward was entitled to the chaiges 
for work done on the tenant’s behalf, and the 
words “ as stewanl,” by which he described him- 
self in the plaint, might be treated as suiplusage. 
Blalicr v. 28 L. T. 21. 

It is a good custom in a manor that the steward 
or his deputy should have the sole right of pre- 
paring all the surrenders of copyhold tenements 
within the manor. Bex v. Uiyge, 2 B. & Aid. 
550 ; 21 R. R. 394. S. P., Ren. v. Bishops Stohe, 
8 D. P. G. 008 ; 4 Jur. 630. 

Amotint.] — A fee of 13.s*. 4r7., claimed in respect 
of special custom, would be rank. Trelierm v. 
Gardner, 5 El. & Bl. 913 ; 25 L. J., Q. B. 201 ,* 
2 Jur. (N.S.) 394 ; 4 W. R. 281. 

Where admittance is claimed on behalf of joint 
tenants, the steward (in the absence of special ! 


custom) is not entitled to higher fees than upon 
the admittance of a single tenant. Ih. 

Under o5 Geo. .3, c. 192, s. 2, if copyhold lands 
are devised, the steward is entitled to fees as in 
respect of a surrender to the use of the will, 
though such surrender is no longer neccssaiy, to 
the same amount as would have been payable 
for an actual surrender. I h. 

Where, by the custom of a manor, surrenders 
were, before the statute, sometimes made in court, 
and sometimes out of court, and then presented 
in court, registered and enrolled, the payment is 
still to be made, the labour of the steward having 
been practically the same m each case. Ih. 

Where a steward refuses to admit except upon 
payment by the tenant of fines and fees not duly 
payable ( s where the steward insists on pay- 
ments as for four admittances where payments 
are due in respect of one only, or of higher fees 
to himself upon the admittance of joint tenants, 
than arc due in respect of a single tenant), the 
tenant, if he pays the money iiiicler protest, is 
entitled to recover it back as money had and 
received. Ih. 

His right to recover the fuU excess is not les- 
sened by his having, on one occasion, offered to 
pay, upon admittance, a sum including part of 
such excess, the steward not having accepted 
such offer. II. 

Under Lands Clauses Act.]— Where a 

steward was by custom entitled to one fee upon 
the surrender, and another on the admittance to 
copyhold lands Held, th ri under the Lands 
Clauses Act, 8 A 9 Viet. c. 18, s. 95, he was en- 
titled to one fee onlv on a surrender. Cooper v. 
Xorfilh By., 6 Railvv. Cas. 94 ; 3 Ex. 546 ; 18 
L. J., Ex. 176; 13 Jur. 19.5. 

Different Tenements.] — Where a person 

is admitted to several distinct copyhold tenements, 
the steward is not eiititEd, as a matter of general 
right, to the full fees on each admission separ- 
ately ; and tiieiefore, wh.re no custom prevails 
in the manor to that effect, ho must stand on his 
quantum meruit. B re rest v. Glijn, 2 Marshall, 
84 ; 6 Taunt. 425 : Holt, N. 1\ 1 ; R) R. R. 640. 

U., a copyhold tenant, was owner of sixteen 
tenements, holden by sixteen separate copies of 
court-roll, and sixteen separate yeaily quit-rents. 
He was admitted to hese tenements at five diffe- 
rent times, and by five diffeieiit titles. An act 
passed, diiecting commission eis to allot the waste 
lands among the owneis, in proportion to their 
rights and inteiests. The act tliiected that the 
allotted lands should be held by the allottees 
under the same tenures, rents, customs, and ser- 
vices as the lands in lespect of which they were 
allotted would have been in ca.se the act had not 
passed ; and that, whei e the lands were held under 
different titles or for different estates, the com- 
missioners should distinguish the lands held for 
each of such estates and title.s, and set out the 
allotments accordingly. The commissioners 
allotted to U., Ill respect of his sixteen copyhold 
tenements, five pieces of land, amounting to 
forty-nme acres, but did not distinguish in 
respect of which of the tenements, or of what 
paiticular estates, the five pieces were allotted. 
(J. afterwards surrendered to E. the fifth allot- 
ment, and he was duly admitted to the same. 
Before the act passed, when any person was 
admitted in severalty to a part of a coj>yhold 
tenement, the steward was entitled, upon such 
admission, to the saipo amount of fees as if such 
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person had been admitted to the whole of such 
tenement. In an action by the steward to 
recover sixteen fees in respect of the admission 
to the fifth allotment : — Held, that such allotment 
must be considered as an allotment of a portion 
of each of the sixteen former tenements, and that 
therefore the stc\\ ard was entitled to recover six- 
teen fees. Erans v. Upsher, IG M. & W. 675 ; 
16L. J., Ex. 185. 

E. TENURE AND INCIDENTS. 

1. In General. 

Statute.] — Copyhold Art^ HOI, 81 , imposes 
Test Mints 0)1 e)rot(0)i of )ieto npylwlds. 

Period of Tenure.] — A copyhold must have 
been such time out of mind, and cannot be 
created within the time of lei^^al memory. B w 
d. Kew)nfni v. Aotvma/i, 2 Wils. K. B. 125. 

V\ hen there is no cus'orn for that purpose, the 
lord of the manor cannot make a new grant of 
copyhold. Bex v. IIo)'tivh(reh, 2 B. «5c Aid. 180. 

_Perfecting~Regularity.]~In order to con- 
stitute the grantee of a copyhold a peifect cus- 
tomary teimnt, where the grant is made out of 
court, such grant must he notified at the next 
customary couit, or at such other subsequent 
court as the custom points out, and must be 
entered on the rolls of the court. Doe d. Leach 
V. Wlutahee, 5 B. k. Ad. 400 ; 3 N. M, 225. 

But it is sufficient if, having been eiiteied on 
the court'iolls at a void couit as at a good court, 
it appeals on the court-iolls at a subsequent 
good court, and is not then objected to by the 
tenants. Ih. 

It is no objection to a copyhold grant that it 
is made upon the surrender of a former grantee 
in remainder, vhose admittance had upon such 
former grant been expressly respited, and of 
whose admittance at any subsequent time there 
was no entiy in the court-rolls. Ih. 

Nor is it an objection to the grant of several 
customary tenements by one copy of court-roll, 
that seyeial rents are reserved, without specify- 
ing which i'^ reserved out of each tenement, it 
appearing that foimer entire grants of the same 
several tenements contained similar entire reser- 
vations. 1 h. 

Nor is it an objection that two heriots arc 
expressed to be reserved, wheie in former grants 
only one heriot has been reserved. I h. 

A customary court cannot be held out of the 
manor, unless there is a custom to warrant it ; 
and if a court is so held, all that is done at it is 
void. J h. 

But the nullity of such court only affects 
such matters as are required to be done at a 
court. Ih. 

A lord may grant to and admit a copyhold 
tenant, not only out of court but also out of the 
manor. 1 h. 

A grant by the lord in person is good, al- 
though it purports to be made at a court within 
the manor, which in fact was held out of the 
manor. Ih. 

1 he steward of a manor may take a surrender 
out of court. Ih. 

. But a steward cannot admit out of court. Ih 

But a voluntary grant of a copyhold, made by 
the steward at a court held off the manor, is 
sumcieiit where such steward is also clothed with 
a power of attorney, which expressly authorises 
him to make voluntary grants. Ih. 


So, although the grant purports to be made by 
such steward, as steward, and without any 
reference being made in the grant to the special 
authority. Ih. 

Alienation by Lord.]— A lord, having only a 

temporaiy estate in his manor, may make grants 
of copyhold to endure after the determination 
of his own interest; but such giants must con- 
form s.rictly to the custom ot the manor. Doe 
d. Bayee v. Stiddiland, 2 Q. B. 702 : 2 G & D 
278; 11 L. J., Q. B. 305. 

An alienation of the fee by a lord of a manor 
affect the lights ot a copyholtl tenant. 
I^hdhps V. Ball, () 0. B. (N.s.) Sll ; 20 L. J., 0. 
B.^7 ; G Jur. (N.S.) 48 ; 7 W. IL 580. 

Therefore, where a loid had granted the in- 
heritance of a portion of the manor to A, ; 

Held, that it was competent to a copyhold tenant 
to dispose of his interest to a grantee bv an 
ordinary common-law conveyance ; the ‘'cus- 
tomary mode of coiivovaiice beim’- rendered 
impossible by the act of the lonl. Ih. 

Void Grants by Lord.]— A had of a manor 
cannot grant copyhold lands to his wife ; if he 
docs the grant is void. Eire! )'a,s.s d. Si/)nesY 
Peimant, 2 Wils. K. B. 254. 

Grants of copyhold aie ineffeeUial and void in 
law, when made by the lord to himself. 
church, Oxford {^Dea/i a)id ('hapto^) v. Biich- 
))i(/ha)}i (Dulic), 17 C. B. (N.s.) 3U1 ; 38 L J 

; lu L. t. 575 ; 12 

W , R. 98G. 

Effect of Devise for life.]— A., who held lands 
of a manor, devised them to three trustees and 
their heiis to the use of B, for life, with 
remaiiideis over. After A.'s death B. was ad- 
mitted and enjoyed the lands during his life. 
He died, having b}’ his will, according to the 
custom of the manor, nominated his successor. 
He nominated a stranger, (in a bill by the 
remaindermen under A.’s will, claiming that the 
power of nominating a successor was" vested in 
B. by virtue of the will, ami tliat tlierefoic it 
must be exeicised by him in reference to the 
limitations of the will, and mg m favour of a 
stranger : Held, that B. was custoinarv tenant 
under the will, and also a trustee for "the pur- 
poses of the will, and that e^eiv right which he 
had acquired by admission on the court-rolls was, 
beyond his own life estate, held for the benefit of 
tlie lernaindermen. Alh% Mctvscu, 7 Gh D 
453 ; 37 L. T. (>88~C. A. 

Customs.]— There is no general custom for all 
copyholds. Ecerest v. G, yn, G Taunt. 425 ; 2 
Marshall, 84 ; Holt, N. P. 1 ; 16 R. R. 640. 

Occupancy.]— Copyhold estates are liable to 
special occupancy. Doe d. lemprior v. Mart in 
2 W. Bl. 1148. And see Zoueh d. Eo)*se v. Eo 7 *sc 
7 East, 186; 3 Smith, 191. 

There cannot be a general occupancy of copy- 
holds. Doe d. Fo)^stee v. St\,tt, 1 D. k R 100 : 4 
B. &; 0. 706 ; 4 L. J. (o.s.) K. B. 30. 

Wastes.] If there is a ciislnm within a manor 
for a lord to grant parcels of the waste by copy 
of court-roll, the prcmiw«cs grnutiNl in that mode 
are well described as copyhold premises, though 
the date of the grant is moilcrn. Morthuold 
(Lord') V. Stanway, 6 East, 56 ; 2 ISmith, 225 ; 8 
Bos. & P. 346. ’ 

A grant of parcel of the waste of a manor to 
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hold to B and his heirs by way of increase to through the following forms : he is asked bv the 
his copyhold by such seiwioes as the copyhold steward for what pm-pose he attends tlmr/- he 
was subject to, for which B paid a fine of lOt., says that he seeks to be admi®tte“enrt 
does not enure as copyhold, there being no cus- house, as pnrehasor, deviseeror as the case maw 

^simprTVT iS’ TmTs lot- .?^‘°f*«-^-Ji°<l«iresof the foremarofTe 

fec^imple. ly My, ^ JH. &, S. o04 ; lo jury if he knows of any objection to the admission 

After a grant of the soil of wastes to trustees aftet Srite tS°“whot“t 

. , th© roll by the steward, who inserts the TinmA 

There is no s^eneral common-law right of of the annlienTit in ifJ nWr. ^ 

^rtnste r bycopyoAhe manm-rX^e 

O B 791 19 L J 0 B 38? I'O applicant takes the oath of fealty and pays to 

Q. B. 791 , 1 J h. J., 0. B. 388. the steward a fee, but no fine is paid to the lord : 

,^i}id sd6 CoMMOit. ^ Held, that the holder of such a tenure, pro- 

j xi • X -1 ^ yearly value amounts to 10^,' was 

Divided Enjoyment.] — One may hold the entitled to vote as being seised of copyhold or 
prima tonsura of land as copyhold, and another other tenure, within the meanin®* of 2*^ Will 4 
may have the soil and every other beneficial c. 45, s. 19. GarhuU v. Trevor 15 C B ^ 
eiijoymentof it as freehold. Siam merr y, Dixon, 550; 1 H. & R. 69 ; 33 L J CP 73* 10 Cr 
7 East, 200 ; 3 iSmith, 261 ; 8 R. R. 612. (N.s.) 131 ; 9 L, T. 535 ; 12 W. r. 471. ' * 

n One who holds in fee land parcel of a manor 

Grant of Reversionary Estate. ]-Under a grant which by the custom of the manor is conveyed by 
by coiy ot court -roll of a reversionary estate to ordinary assurance, and without any necessitv f or 
A. (who had before a life estate in the premises) a licence from the lord, or any enrolment and ad- 
hahendum to him for the lives of B. and C., his mittance, is a freeholder within 8 Hen 6 c 7 
grandsons, during the life of either of them although at the time of acquiring the estate’ he 
longest living, successively, according to the acknowledged to holding the land by free deed 
custom, iesei\ing a heiiot and 6»9. rent ; A. only fealty, suit of court,” &c. y Pttti/ 

takes the legal estate in reversion, and not the 17 C. B. 299 ; 25 L. J., 0. P. 4 * 2 Jar Tn s 5 837 ■ 
cestuis que vie, there being no custom to enable 4 W. R. 122. ’ ‘ ^ » 

them to take, although they were stated to bo 

admitted tenants in reversion. Right v. Baio- Leases.]— A lessee for years of a copyholder 
den, 3 East, 260. may maintain ejectment, though there is no 

~ , f^stom in the manor to lease, and no licence has 

Trusts.]— here a lord of a manor admits a been obtained from the lord, such lease beinff 
tenant upon the trusts of an indenture referred good between the parses to it and vokI only 
to in the surrender, he is to be considered as as against the lord. Doe d. Tresidder y Th'eud^ 
consenting to those trusts, and is bound by them der, 1 Q. B. 417 ; 1 G. & D 70 * 10 L j OB 
upon the deatli of the trustee without an heir. 160 ; 5 Jur. 931. * * ’ • x>. 

Wearer v. JIaoIe, 2 Russ. & M. 97. 

But, in the absence of custom, he is not bound Presumption as to Boundaries— Occupancy.! 
to make a surrender by deed burthened with — In ejectment between the purchasers of copy- 
trusts. Flach V. Downing College, Camhridqe, hold and leasehold properties adjoining the cues- 

ll ?• \\2- ^5- P- 229 ; the garden grS 

17 Jur. GJ7 ; 1 W. R. 4o3. of each, a portion of the garden of one having 

There may be such a custom. Snooh y. Mat- been thrown into the garden of the other forty 
toek 5 A, & E. 239. years ago by the then common proprietor, and 

W., tenant by copy of court-roll for his life, the boundary-line being left doubtful on the 
took, according to the custom, a grant from the plans: -Held, that the fact that the piece in 
lord of the reversion to 0. and D., his sons, for question had actually been occupied with the 

the term of their lives, in trust for W., as sole leasehold property for more than twenty years 

purchaser : — Held, that G. and D. were trustees was conclusiye. Tear v. Taylor, 1 F. & E 480 * 
•of the reversion for W, Keats v. Hewer, 10 

Jur. (J^.s.) 1040 ; 11 L. T. 290 ; 13 W. R. 34. o ^ 

T . xi. ot. 2 . Descent of Copyhold. 


Corporation.] — A corporation cannot hold land 
By copy of court-roll. Att-Gen. v. Lewin, 1 
€. P. Cooper, 51 ; 8 Sim. 366 ; 6 L. J., Ch. 204 ; 
1 Jur. 234. ’ 

Form of Tenure.] — Where lands are held by 
copy of court- roll, according to the custom of the 
manor, they are copyhold within 55 Geo. 3, 
c. 192, although they are not held at the will of 
the lord. Doe d. JEdmnnds v. Llewellyn, 2 C. 
M. & R. 503 ; 1 Gale, 193 ; 5 Tyrw. 899 ; 5 L. J., 
Ex. 84. 

In a manor there are customary tenures of the 
following nature : — The court of the manor is held 
twice a year ; the steward, having summoned a 
jury of the freeholders, presides in the court. An 
a|)|)3ican.t’' for a tenement in the manor goes 


Effect of Entry.] — A copyhold is devised by A. 
to B. for life, remainder to 0. in fee. B. is 
admitted, and dies. G. has, before entry, a 
descendible estate ; and, upon the death of 0., 
his customary heir, and not the customary heir of 
A., is entitled to the copyhold. Doe d. Parker v. 
Thomas, 3 Man. & G. 815 ; 4 Scott (n.S.) 449 ; 
11 L. J., 0. P. 124. 

Equitable Estates.]— According to the custom 
of the manor of Hcathfield, upon the death, in- 
testate of a tenant seised of an estate of ihh^ft- 
tance, his younger son is his customary heir. 
Trash v. Wood, 4 Myl. & Or. S24 ; 9 D. J., cL 
105 ; 4 Jur. 669, 

T.^^ an equitable tenant in tail of copyhold 
received the rents during his hf e, hut, hating aa 
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equitable e&tate only, was not admitted tenant of I According to tlio custom of descsit in tlnv 
tile copyhold, and died, leaving sevci-al sons, manor of Taunton De^ne a furvivmi Yilter 2 
The custom proved, with respect to the descent not entitled to inherit in ’preference to the son 
of copyholds within the manor, was that upon of a deceased brothei’s son iSt- vV'oL.f 
the death intestate of a tenant, seised of an 2 Myl. ic Cr. 635 Colman, 

estate of inheritance, his younger son was his Tossessio soi oris, in copyhold effect of Annn 
customary heir Held, that the youngest son Gary,,); Dyer, 2!) I *^1 of- Anon., 

of T., and not the eldest, became entitled, on his Possossioii of the mother for collatcinl heir 
father’s death, to caU for a conveyance of Ji. 6. coiiarcuii noir. 

the copyhold, as tenant in tail under the devise. E. M., on his marriage, surrondcied certain 

rnu T 0. x: . m m .V within the manor oiTaiiutou to 

<^.680011* Of an estate tail, or an equitable upon trust, after the death of the survivor of the 
estate, in copyhoWs, is governed by the same husband and wife, and in default of issue of the 
customs as descents of estate in fee. n. marriage that should be 11^^01 tlm death of 

G. atter desiring that aE his pist debts, &c., the survivor, to surrender the premises into the 
should be m the ffrst place paid, devised to three hands of the lord for the use and behoof of the 
tiustees and the heirs of the survivor, a copy- right heirs of tho settlor for over, acconlm- to 
hold estate, upon trust to pay the rents and the custom of tho manor The onlv issue 
proft s theieof, in equal moieties, to his two m,arriage was a daughter, 
daughters for their separate use for life; and settlor, but died in the hfetime of th^widow 
after the decease of either, upon tinst to pay tho her mother. It homo- admitleil that the w Pnw 
whole of such rents, &c to the survivor teYifc ; was, according to the custom the heh of thi 
and after the decease of the smvivor, C. devised settlor at the time of his death and that Ws 
V moieties, to the heirs of the youngest sister was such heir at the time the 

u s daughters respectively; and m widow’s death, it was held the youno-ost Lter 
default of issue of either daughter, he gave the was entitled under the ultimate limitation 
entirety of the estate to the heirs of the body :Bu6h v. Zorke, 3 CL & F 721 9 Blicrh rl?'; 

of such daughter who should leave such issue: 1. Affirming, Zoclier Sj^ithwoodl Mvl fe C? 
and in default of issue of both daughters, he 411. ojumwooa, i M}L A Ci. 

^ve the estate to the right heirs of the surviv- 
ing daughter. The trustees wore appointed Part Subject to.]— Devise of cmwhnlftc 

executors of the will and they were duly ad- to A. for life and after ins ^ .PJ“mds 

the* tetot 1*° *ht OSes of the same. Both son, and the legal customary heirs of such elS 
the testator s daughteis died without having or only son for ever, provided that if 1 leave no 

itod toninf or issue of a sonLiving at hi kaih dev^^^^ 

todtenuie. Both the customary co-heirs and to the daughteis of A. as tenants in ooin’mon in 

fee, and if A. leave no son or dLghter or fcS 
the estate. On demurrer by the latter :-Held, of a son or daughter, liviii- at his death nfft 
ttat the general charge of debts, coupled with over Held, that A.’s daughters durincf* his iffe 
*0 trustees, made the time, took contingent descendi’hle intoiests as 
^tateof the devisee in remainder an equitable tenants in common in fee in the dowsed cSito 
estate ; and the demurrer was overruled. Crea- Sider v. WoocJ 1 K & T (Ua • V iri n 
ton V. C-eaton, 3 Sm. & G. 386; 26 L. J., Ch. 1064 ; 24 L J Ch 7^' 
m , » J„ („0 12J8 , 6 W, n m. Hid, iCiS S' .d„W„ i. d.d 

d»ci,l ot a, to. S'JtStoti.'ffittotoi," 

terest possessed by a person entitled under an Part of the property was ‘ copyholds descenfl 
executory devise of customary lands is rcsrulated ible 


ciescenr ot tne m- bring them within the seism Ih 

the intestate descended to her common law heim daughters S ’hiriiflt® 

and not to her customary heir. ““ghteis m his lifetime without issue before 
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been living, would therefore have been the great- 
gieat uncle of the last peison seised. In order to 
prove the custom of borough English m the 
manor, it was shown that the lands in the manor 
descended lineally to the youngest son of the 
person last seised in infinitum, and if no son, to 
the daughteis as parceneis. Instances were also 
proved, that if theie weie no lineal heirs the 
youngest bi other took, and the youngest son of 
the youngest brother ; and if the youngest brother 
died without issue the next youngest brother took * 
and if there were no biotheis, then sisters took as 
parceners ; also that the youngest son of an uncle 
took, and the youngest son of two sisters, who 
were co-parceners, lespectively took -Held, that 
this evidence did not wan ant the conclusion that 
there existed in the manor either a customary 
descent to the youngest nearest male descendant 
of the person last seised, or a customary descent 
to entitle A. to recover. Muggleton v. Barnett 
1 H. & N. 2'^2. Aftirmed, 2 H. & K. 053 ; 27 
L. J., Ex. 125 ; 4 Jur. (N.S.) 139 ; 6 W. R.’l82 
— Ex. Ch. 

The Inheritance Act (3 & 4 Will. 4, c. 106) has 
not taken away the customary descent in borough I 
English. Ih. ^ 

A single admittance to copyhold is evidence to 
prove the custom of the manor for lands to descend 
to^he youngesUiephew. l)oe d. Masm v. Mason, 

Meaning of “ Descent.’']— When the custom 
of a manor was stated in a presentment of the 
homage to be that copyholds for the fiist descent 
after a suriender descend to the eldest son, and, 
if no surrender, to the youngest son : — Held’ 
that the w'ord “descent” was not used in its 
strict legal sense, but meant “ a single step in 
the scale of genealogy.” Blcldey v. BlcUey, 36 
L. J., Ch. 817 ; L. K. 4 Eq. 216. 

Where, therefore, the last surrender had been 
made to B. B , who devised to J. L. B., his heir 
according to the custom of the manor, and J. L. B. 
died intestate, 1 'aving two sons Held, that the 
youngest son of J. L. B. was entitled to succeed 
him. Ih, 

Line of, when Broken.]— B. conveyed cus- 
tomary freeholds which he had inherited from 
his mother, to N. absolutely, and N., after sur- 
render and admittance, executed on the same 
day a deed of declaration of trusts for such 
peison as B. should by deed or will appoint, and 
in default for B. and his heirs, this process being 
necessary according to the custom to give B. the 
power of devising. B. died intestate Held, 
that the descent had not been broken, and that 
the heir of the testator ex parte materna was 
entitled. Munson v. Barnes, L. R. 7 Eq 250 • 
20 L. T. 154 ; 17 W. R. 429. ’ 

One seised in fee of a copyhold of inheritance 
by descent ex parte maternfi, surrendered the 
same to the use of himself for life, remainder to 
such pel sons and for such estates as he should 
by deed or ■wull, attested by three witnesses, 
appoint, remainder in default of appointment 
to himself in fee ; after which he made a mort- 
gage, and surrendered to the use of the mort- 
gagee in fee,^ who, upon repayment of the 
piincipal and interest, surrendered again to the 
mortgagor Held, that the line of descent was 
thereby broken, and that the estate descended 
to the paternal heir. JDoe d. Harman v. Morgan, 

7 Term Rep. 103. ’ 

jDeyise after a tenancy for life of borough 
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English lands for sale, and to divide the moneys 
amongst all the testators’ sons and danghtera 
who might then bo living, and to the heir and 
who might be deceased, share 
and share ahko —Held, that, under the gift to 
the heirs, the common law, and not the heirs in 

Devolution-Death of Sole Trustee between 

Act! 

ISRv’ is 6Sect of 8. 45 of the Copyhold Act. 

entirely s 30 of the Conveyl 
anemg and Law of Pioperty Act, 1881, as regards: 

r ® ^ trustee of copyholds 

had died between the commencement of the 
Conveyancing and Law of Property Act and thp*- 
passing of the Copyhold Act, tL legal estl in 

®- 30, had on 

tivK personal representa- 

tives, was on the passing of the Copyhold Act 

nested in his customary 
heir 01 devisee. But the validity of any disoosi- 

“ade by the perso4,l repre- 
sentatives before the passing of the CopyMd 
Act would be unaffected by that act. ^M/lls* 
Ch. 466 ; 37 Ch. B. 312 • 
o8 L. T. 620 ? W. R. 393. Affirmed on other 

81— C^\^^ 

8ee Copyhold Act, 1894, s. 88. 

3. Quasi-Tbitancy by the Curtesy. 

Admittance.] ^A copyhold having descended 
0 a wife as heir-at-law, who died before admit- 
tance having first borne a child to her husband. 

which died an Jidant, the husband was held 
entitled to hold for his life, in the nature of a 
tenant by the curtesy of England, according to 
the custom of the manor, though the only evi- 
dence of such custom on the rolls was three 
instances of husbands admitted as tenants bv the- 
curtesy according to the custom, whose respective 
admitted during their lives ; 
the title of a wife claiming as heir by descent 
being complete without admittance, by the 
geneial law of copyhold, and the title of a 4nant 
hj the curtesy being also by the operation of law 
10 East, 583; 10^ 

Jtt. K. o95. 

4. Ereebench. 

Customary Lands.] -By the custom of a 
manor as settled by 1 Car. 1, the widow of a copy- 
holder is entitled to dower, but of all the cus- 
tomary lands of which her husband was tenant 
during the coverture, although he did not die 
tenant, such lands having been aliened durinar 
the coverture by the husband alone, without the 
wife having been examined in court, or havinar 
joined m the surrender. JDoe d. JRidm y. 
Gwtnnell, 1 G. & D. 180 ; 1 Q. B. 682 ; 10 L. J. 

3 3H *&^Sc 6^73^^*’ v. Jenner, 10 Bing. *29 • 

Equitable Interests.]— A wife is not dowable- 
out of the trust of a customary freehold, God^ 
win y. Wlnsmore, 2 Atk. 526. 

It is a dying seised of the husband and not a 
seism dunng coverture which entitled the widow 
f reebench. J d. And see Chajplin v. Chmlifi, 
P. Wms. 229 ; overruling Otiea/y v. Btnism, i 
Vem. 683, 686. 
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A widow shall not have fr^^ebench of a trust 
estate in a copyhold ; the entry of the widow as 
guardian to the son (Iocs not prevent his having 
such a seisin as to convey a title to his customary 
heir. Forder v. Wade, 4 Bio. C. C. 521. 

Estate Tail.] — A widow of a tenant in tail of 
copyholds is entitled to her frcebeiich, though 
there is no custom as to such frecbench, but only 
as to the frecbench of tenants in fee. JDoe d. 
JSforfolh v. Sander^, 3 Dough 303. 

Purchaser Dying before Admittance.] — The 
3 & 4 Will. 4, c. 105, does not apply to frcebench. 
Smith V. Ad a mu, 5 Do Q. M. & (4. 712 ; 18 Bcav. 
499 ; 24 L. J., Ch. 258 ; 18 Jur. 968 ; 2 W. R. 
698. 

The purchaser of a copyhold held of a manor, 
the custom of which entitled widows of the copy- 
holders to frecbench m one moiety of the lands 
of ■which their husbands died seised, took a 
surrender, but died before admittance: — Held, 
that his widow was not entitled to frecbench at 
law or in equity. Ih, 

When not Barred.] — Copyholds surrendered 
to a purchaser to u^es similar to the common 
uses to bar dower, on which surrender the pur- 
chaser was admitted to hold as tenant in fee 
simple ; his devisee is bound by the terms of the 
admittance, and is not entitled to claim as 
appoaiice under the surrender, so as to defeat 
the widow’s right to treebench. Powdndl v. 
J(VMs, 2 Sm. & a. 407 ; 3 Kq. Rep. 63 : 24 L. J., 
Oh. 123 ; 18 Jur. 1111 ; 3 W. R. 32. 

The 3 & 4 Will. 4, c. 105, does not extend to 
copyholds, i h. 

A., by a settlement on his marriage with B., 
In order to make some piovision for B. in case 
she should survive him, settled copyholds upon 
himself for life, with remainder to B. for life . — 
Held, that B.’s right to fieehench out of other 
copyholds, of which A. died seised and intestate, 
was not barred by the settlement. WilUs v. 
Willh, 34 L. J., Ch. 813 ; 13 W. E. 533. 

A copyholder for life, where by the custom 
there is a widow’s estate, agrees to sell for his 
own life, and the life of such widow as he shall 
leave at his death ; his widow is not bound by 
this agreement. Musgroie v. JDashwood, 2 Vern. 
45. 

Barred by Alienation.]— If a husband became 
entitled to copyhold estates by copy of court 
roll, and granted them out again by copy of court 
roll, his wife was not entitled to dower of those 
estates Sneyd v. Sneijd, 1 Atk. 442. 

Copyholder having power to bar the widow’s 
freehench by surrender, any act by him for 
valuable consideration will bar her equity. 
JBrown v. Raldle, 3 Ves. 256. 

^ Copyholder contracts for valuable considera- 
•tion to sell to his son, and dies before actual sur- 
render ; the son held entitled to performance, 
and to compel the widow to surrender freehench! 
JB[iwto% V. IIint07i, 2 Ves. 631 ; Amb. 277. 

By Surrender by Wife.]— A surrender by 
a -wife of a copyholder, with his consent, and 
after having been separately examined, to the 
use of a purchaser from the assignees of the 
husband, who had become bankrupt, is elBfectual 
to bar her right of freehench, if any such existed 
by special custom, although, at the time of such 
surrender, the purchase not having been oonq- j 


pleted, the purchaser had not any legal estate in 
the premises. v. ZamhupL 1 Ph 8 • 5 

Jur. 741. 

By Devise without Surrender.] Free- 

bench can be baried by a mere devise without 
suriendei to the use of the will. Zareg v. ZTiU 
Leneij v. IIiU, 44 L, J., Ch. 215 ; L. li 19 Eq’ 
; 32 L. T. 48 : 23 W. R. 285. 

A testaroi by his will (made m 1861) devised 
all Ins real estate m trust for sale and conver- 
hion with a diiection to pay an annuity out of 
the proceeds to his widow dui ing her life. The 
testatoi (who had mauied after the Dower Act 
came into opeiatioii) died entitled to copyholds 
which he had pui chased but which had not been 
suirendeied to the uses of his will Held, that 
the widow was deprived of any right to free- 
bench by viitue of the Wills Act, s. 3. Ih, 

Husband’s Debts,] — A widow's freehench is 
not subject to her deceased hiisbamPs debts 
Spijer V. Ilifatt, 20 Beav. 621 ; 1 Jur. (n.s.) 315 • 
3 W. R. 294. ^ ’ 

5. Mode of Babbikg Entails. 

By Custom— Recovery or Surrender.]— A cus- 
tom to bar the entails of copyhold land either by 
recoveiy suffered, or by surrender in fee to the 
puichaseror vendee, is good. Enn-all v. Smalley, 

1 Wils. K. B. 26 ; 2 Str. 1197. 

A reco\eiy suffered to defeat an entail was 
valid for such purpose, although uses were de- 
clared of such discovery which were void. I)oe 
d. Zaverstooli v. Ilidje, 7. L. J., Q. B. 251. 

A custom to bar tlie entail of a copyhold, by 
surrender, may subsist, concurrently with a 
custom to bar by a recovery in the lord’s court, 
though the instances are much less frequent. 
Zoe d. Wlglitwleh v. Truhij, 2 W. B1 944, 

W'here, therefore, it was left to the juiy to say 
whether the custom was to bar by recovery ox- 
sun ender, ■yvnthoiit stating to them that kich 
customs might bo conciinent and consistent 
vith one another, the court grantoil a new trial. 
Zor cl Wallhrad v. O^^iinighriwhe, 9 Moore, C. P. 
68 ; 2 Bing. 70 ; 2 I*. J. (6.S.) C. P. 105. 

A single instance of a siu lender in fee by 
tenant in special tail of a copyhold estate is 
evidence to prove a custom within the manor to 
bar entails by suirender, though the surrenderor 
has not been dead twenty yeais, and though one 
instance is proved of a recovery suffered by a 
tenant in tail to bar the entail. Zoe d. Zeiintit 
Y. Jeffery, 2 M. & S. 92 ; 14 R. R. 597. 

The presumption is that a surrender will bar 
an estate tail in copyholds until a contrary 
custom is shown, Goold v. Wlute, Kav, 683 : 2 
Bq. Rep. 1100. 

Copyholds were sold subject to a condition, 
that all statements and recitals in any of the 
title deeds should be considered as satisfactoiy 
evidence of the facts stated or recited. The 
purchaser objected, that in the fii'st surrender on 
the abstract, which was by A., and J., his wife, 
it was stated that J. “ had then lately been 
admitted there tenant in tail, according to the 
custom of that manor,” and that there was 
nothing to show how the estate tail had been 
barred ; and he required evidence that the 
custom of the manor warranted estates tail. 
The first surrender was dated in 1801, and was 
conditional only. In 1816 the same parties 
made an absolute surrender in fee, under which 
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the possession had been enjoyed ever since : — 
Held, that the recital was conclusive evidence, 
under the conditions of sale, that J. had been 
admitted tenant in tail, but not that this was ac- 
cordins? to the custom of the manor for this was not 
a single fact, but a deduction from a series of 
facts; but, held, that the recital coupled with 
the conditional surrender of 1801, the absolute 
surrender of 1815, and the subsequent possession 
consistently with that title, was sufficient evi- 
dence that* the custom of the manor did warrant 
estates tail. Ih. 

Wheie there is no particular method in the 
lord’s court to bar entails, a common surrender 
is sufficient, though the entail is of a legal estate. 
Otway V. Hiidwii-i 2 Vern. 585. 

Copyholds may be entailed, and surrenders or 
plaints in nature of fines and recoveries, may 
bar the entails as well in court baron as at com- 
mon law. Ayion.^ Cary. 22. 

Two tenants in common of a copyhold estate 
in tail, agree upon a paitition ; each surrendeis 
the part allotted to the other : — Held, entail was 
■“barred only as to moiety. OaUey v. Smith, 
Amb. 368 ; 1 Eden, 261. 

Fine by Married Woman.] — The interest of a 
married woman m copyhold estates will not pass 
Iby a fine. Life Amwiatkm of Scotland v. Sid- 
dall, 3 De G-. F. J. 58 ; 7 Jur. (x.s.) 785 ; d 
L. T. 311 ; 9 W. E. 541. 

By Will.] — A., being tenant in tail of the 
trust of a copyhold estate, with remainder over, 
and trustees refusing to surrender the legal 
estate to him, he brought his bill for that pur- 
pose, and, pending that suit, went to the lord’s 
court and offered to surrender, but was refused, 
not having the legal estate ; and thereupon he 
made his will, and gave the estate to his wife 
and children : — Held, the estate to go according 
to the will, the court conceiving the will sufficient 
to bar the entail of a trust. I h. 

Where copyholder, seised of an estate tail, 
surrenders to use of his will, if entails by custom 
of manor are not barrable by recovery or fine, 
but by surrender ; in such cases the surrender 
to the use of his will not only effectuates the 
will, but operates as a bar to the entail. Moore 
v. Moore, Amb. 279. 

Entails of copyhold held barred by surrender 
to use of will, where no custom, by recovery, or 
surrender, by three judges against Willis, Ch. J., 
who thought it might be by recoveiy, without a 
custom, and therefore not by surrender. Carr 
V. Singer, 2 Ves. 603. 

^ Tenant for life of a copyhold, remainder to his 
first and other sons in tail, took a conveyance in 
fee from the lord. The premises descended upon 
his eldest son, who, by will, charged all his real 
estate with debts and legacies, and devised it to 
his brother for life, with various remainders ; 
the estates in the copyhold are barred, dial- 
loner v. Mnrhall, 2. Yes. 624 ; 3 E. E. 1. S. P., 
Bunn v. Green, 3 P. Wms. 9. 

A. devised copyhold lands to John J. for the 
term of his life, and after his death to “ James 
J., son of John J., and the heirs male of his body, 
provided always, that in case James J. shall 
happen to depart this life without leaving issue 
male of his body lawfully begotten him sur- 
viving,” then to G-eorge J. in fee Held, that 
unless there were a custom to entail, John J. 
took an estate for life, James J. a fee simple con- 
•^litional, and George J. a good executoiy devise. 
Mdrdeastle v, Dennison, 4 L. T. 707. 

lY. 


Held, also, that the evidence adduced in sup- 
port of the custom to entail did not afford proof 
of the existence of such a custom within the 
manor. Ih, 

Surrender by Joint Tenants.]— S. and J. being 
joint tenants in tail, remainder, after the death " 
of M., tenant for life in freebench, of descend- 
ible copyhold lands, S. and her husband, with- 
out the concuirence of M, surrendered their 
estate to such uses as the husband should by will 
appoint. S. died in the lifetime of her husband 
and of J. ; the husband died, having by his will 
appointed the surrendered share to his executors : 
—Held, that the quasi estate tail of S. was not 
barred, and that whether the life estate of K. 
was under the same instrument as that under 
which S. and J. derived their title, or whether 
H.’s tenancy was under her paramount title of 
freebench, her concurrence was necessary in 
Older effectually to bar the estate tail in re- 
mainder. Edwards v. Champion, 3 De G. M & 

G. 202 ; 21 L, J., Ch. 123 ; 1 W. E. 497. 

Held, also, that there was, under the circum- 
stances, no severance of the joint tenancy. Ib, 

Quaere, whether the surrender by a 3 omt 
tenant to the use of his will would per se effect 
a severance of the Joint tenancy. Ib. 

Bisentailing Deed — Disposition — Entry on 
Court Bolls.] — ^A deed intended to operate as 
a disentailing assurance of copyholds must, in 
order to be operative, be a disposition and not 
a mere declaration of trust, and must be entered 
on the court rolls of the manor within six 
months of its execution. Green v. Paterson, 

56 L. J., Ch. 181 ; 32 Ch. D. 95 ; 64 L, T. 738 
34 W. E. 724 — C. A, S. P., Moneywood v. Eorster, 

30 Beav. 1 ; 30 L. J., Ch. 930 ; 7* Jur. C^.S.) 1264 : 

4 L. T. 785 ; 9 W. E. 855. 

So in order to bar an equitable estate tail in 
copyholds by deed, under 3 & 4 Will. 4, c. 74, 
such deed must be entered on the court rolls 
within six months after its execution. Gibbons 
V. Snap>^, 1 De G., J. & S. 621 ; 2 N. E. 663 ; 33 
L. J., Ch. 103 ; 9 Jur. (n.s.) 1096 ; 9 L. T. 132 : 
IIW.E. 1087. V ^ J 

An indorsement by the steward of the manor 
on a disentailing deed that it was produced 
before him at his residence is not a sufficient 
enrolment. Boyd v. Pawle, 14 L. T. 753 : 14 W 
E. 1009. 

A. being seised, according to the custom of a 
manor, and admitted on the court roll as tenant 
in tail, of copyholds, by an indenture of settle- 
ment, inrolled under the act, which operated as 
a disentailing deed, in consideration of natural 
love and affection, covenanted to surrender the 
same to a trustee, in trust for the defendant, her 
grandnephew, for life, with remainders over. 

A. also covenanted with the trustee for further 
assuiance, “ at the costs of the thereby settled 
estates and property.” Afterwards, by her will, 
she bequeathed all her residuary estate, after 
payment of her just debts, to the plaintiff, and 
made the defendant her executor. After her 
death the defendant, at the instance of the 
trustee, procured himself to be admitted on the 
court roll, and surrendered to the trustee, who 
was thereupon admitted as tenant: — Held, as 
between the plaintiff and the defende^nt, that 
the defendant was entitled to be allo'wed aU 
expenses properly incurred in the surrender, and 
in the execution a^d registration of the deed of 
surrender, but was not efftitled to anything in 
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respect of the fine payable to the lord upon 
the admission of the tenant, and which was 
necessary in order to effectuate the disentail. 
Clarke v. Twyford^ 5 Jur. (x.S.) 564 ; 7 W. R. 
538. 

Effect of EnftaucMsement in barring Entail.] 
— 'rhe tenant in tail in possession of copyhold 
land (held of a manor by the custom of which an 
entail could be created) devised all the real estate 
of or to which he should be seised or entitled at 
the time of his death to two trustees, their heirs 
and assigns, upon certain trusts declared by the 
will. After the death of the testator the trustees 
were, as such devisees, admitted tenants of the 
copyhold land, to hold the same to them, their 
heirs and- assigns, upon the trusts of the will. 
'Jhe lord afterwards executed an enfranchise- 
ment (not under the Copyhold Acts) to the 
trustees, and they executed a conveyance to the 
only daughter of the testator (who was his 
heiress in tail) in fee. Under the trusts of the 
will the daughter had become solely beneficially 
entitled to the real estate which passed under 
the devise to the trustees : — Held, on the 
authority of Clialloner v. M-rrliall (2 Yes. 524), 
and Dunn v. Gree7i (3 P, Wms. 9), that the 
effect of the enfranchisement, and the subsequent 
conveyance by the trustees, w^as to bar the entail, 
and make the daughter owner of the land in fee 
simple. Lmidon School Boards Ex part Ilart^ 
In re, 58 L. J., Oh. 752 ; 41 Ch. D. 547 ; 60 L. T. 
817 ; 38 W. R. 61. 


an estate, • partly freehold and partly copyhold 


of manor, and afterwards, under inclosure act, 
carried in two claims, one in respect of devised 


and the other in respect of purchased estate, and 
’’ ’f. He after- 


obtained two allotments accordingly 
wards died, and the executory devise took effect : 
— Held, that copyhold part of purchased estate 
being extinguished in manor, passed with it to 
executory devisee, who was also entitled to so 
much of allotment obtained in respect of pur- 
chased estate as was proportionate to value of 
copyhold part ; and it was referred to the master 
to apportion allotment accordingly. King v. 
Moody^ 2 Sim. & S. 579 ; 4 L. J. (o.S.) Ch. 227 ; 
25 R.‘R. 267. 

Merger.]— Copyhold purchased by the lord, 
tenant for life of the manor, with remainders 
over, taking the surrender to him and his heirs, 
merge, and as parcel are subject to the limita- 
tions of the manor 


and though under a cove- 
nant by the purchaser to surrender them by way 


of mortgage to the mortgagee and his heirs, he 
could compel a re-grant by the remainderman, 

general 


no re-grant having been made, the 
devisees of the purchaser have no equity. 


Pwul v. Dudley and Ward. 15 
R. R. 57. 

If a lord mortgages the manoi 
and afterwards purchases copyholds held of the 
manor, and tali 
in “ 

mortgagee 


surrenders of them to himself 
fee, they will accrue to the benefit of the 
and a settlement by the lord of all 
his estate mortgaged to A. will pass the equity 
of redemption of such surrendered copyholds. 
Doe d. Gilhm v. Pott, 2 Dougl. 710. 

A., seised in fee of twelve twenty-fourth 
parts of a manor held by several as tenants in 
common, purchased lands holden of the manor, 
which were thereupon surrendered to trustee for 
him, and afterwards to himself, in fee, and he 
was admitted tenant of the entirety by the act 
of all the lords : — Held, that twelve twenty- 
fourth parts of his copyhold interest in the lands 
merged in his freehold estate therein as lord of 
the manor. Cattlcy v. Arnold, 4 K. & J. 595, 

The lord, where by the custom he has the cut 
of the woods growing on the lands, grants all the 
woods and underwoods on the copyhold to the 
copyholder in fee. This shall not merge in the 
copyhold. Kaulhner v. Faulkner, 1 Vein. 21. 

Entail barred.] — Tenant for life of a copyhold, 
remainder to his first and otliei* sons in tail, took 
a conveyance in fee from the lord. The pre- 
mises descended upon his eldest son, wdio by will 
charged all his real estate with debts and lega- 
cies, and devised it to his brother for life, wuth 
various remainders : the estates in the copyhold 
are barred. Clialloner v. Murliall, 2 Ves. 624 ; 
3R. R. 1. 

A. is a copyholder in tail, the lord grants the 
freehold of the copyhold to him in fee ; the 
copyhold, though entailed, is extinct. Dunn v. 

i Green, 3 P. W. 9. 

I Copyholder in tail takes a conveyance of the 
freehold in fee, the copyhold is merged. Parker 
V. Turner, 1 Vern. 468. 

B. purchases a copyhold for lives of the lord, 
who makes a lease of the freehold of soil to A., 
reserving rent, and afterwards levies fine of 
manor to B., who accepts rent from A. Quasre 
whether B.’s copyhold is gone. Compton v. 
Brent, 1 Dyer 30, a. pi. 207. 

Suspension of Tenure.]— Where a customary 


6. COi?TINGE^'T RbMAINDBES. 

Estate to Support.] — To support a contingent 
remainder in a freehold, there must be a tenant 
to th,e priBcipe ; yet not so of a copyhold ; for | 
there no prsecipe can be brought, being parcel of i 
the manor only and the freehold in the lord. 
Lovell s. Lovell, 3 Atk. 12. 

The estate of the lord will preserve contin- 
gent remainders of copyhold estate. Sta7ijield v. 
Mabergham, 10 Ves. 282. 

Contingent remainders of copyhold will be 
preserved against a forfeiture, by the estate of 
the lord ; not where the preceding estates are 
expired. Saber ghani v. Vince7it, 2 Ves. 209; 
4 Bro. C. 0. 353. 

Tenant for life of a copyhold, with a contin- 
gent remainder to his first son in tail, takes a 
conveyance of the reversion in fee of the copy- 
hold before the birth of the son ; the contingent 
remainder is not destroyed, the freehold being 
in the lord, llildmay v. Hunge 7 *ford, 2 Vern. 243. 

Freeholds, copyholds, and leaseholds for lives 
were devised in 1838 to A. for life, with divers 
contingent remainders over, with an ultimate 
remainder to the testator’s right heirs. There 
were no trustees to support the contingent 
remainders. A., who was the heir-at-law of the 
testator, executed a release, by which he pur- 
ported to resettle the estates discharged from the 
contingent limitations created by the testator : — 
Held, that the contingent remainders in the copy- 
holds were not destroyed, as they were supported 
by the estate of the lord of the manor. Pickers- 
gillr. Grey, 30 Bcav. 3.52 ; 31 L. J., Oh. 394; 
8 Jur. (ir,s.) 632 ; 5 L. T. 706 ; 10 W. R. 207, 


7. Extikg-uishment of Tektjre. 

Effect of.] — Lord of manor being seised of it in 
fee, subject to an executory devise over, purchased 
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tenement is freehold, and the lord, being only 
tenant for life of the manor, purchases the fee of 
the customary tenement, the seignory is suspen- 
ded during the life of the lord, but revives at his 
death, and the customary tenement descends to 
his heir. Where the custom of a manor requires 
a bargain and sale, as well as a surrender and 
admittance, to pass the customary tenement, the 
freehold is in the tenant, and not in the lord. 
Bhighani v. Woodgate, 1 Buss. & M. 32 ; Tam. 
183 ; 8 L. J. (o.s.) Ch. 46. 

Allotments.] — manor was vested in trustees 
upon such trusts as E. B., a married woman, 
should by will appoint ; before any will was 
made, a piece of copyhold land was, under an 
inclosiire act, allotted to the trustees of the 
settlement as lords of the manor by way of com- 
pensation, and two copyhold allotments were 
made to two other persons in respect of copyhold 
interests ; the trustees bought the two last- 
mentioned allotments, and held them upon the 
same trusts as the manor ; in 1807, E. B. made 
her will, devising the manor with its appur- 
tenances to the father of the plaintiff for life with 
remainder to his first son in tail, with remainder 
to his second son, the plaintiff, and devising the 
residue of her property to trustees in trust to sell. 
E. B. died in 1813, and the copyhold allotment 
made to the trustees and the two allotments 
purchased by them were then treated by the 
trustees of the will as part of the residue, and in 
1814 were sold to a person from whom the de- 
fendant subsequently purchased. The plaintiff, 
while an infant, became entitled in 1831, by the 
deaths of his father and elder brother, to the 
manor under the devise ; he attained twenty-one 
in 1849, and soon afterwards filed a bill, claiming 
the three allotments as part of the manor : — 
Held, that as to each allotment there had been, 
tinder the circumstances, an extinguishment of 
the copyhold in the manor, and that they all 
passed to the plaintiff under the devise of the 
manor. IHgIis v, SalUtt, 3 De G. M, & G. 782 ; 
23 L. J., Gh. 571 ; 18 Jur. 915 ; 2 W. B. 173. 

Tenure Eevived.] — The right of a reversioner 
or remainderman to grant copyhold lands, 
according to the custom of the manor, is not 
extinguished by the severance of the demesne 
lands from the manor by the lord farmer, or 
other person who has a limited interest in the 
same, but on the determination of such interest 
the right to re-grant is again vested in the lord. 
Henley {Lordl)^ Jdx parte, 2Q Beav. 311 ; 31 L. J., 
Oh, 54 ; 9 W. B. 350. 

The letting of such lands by the lord farmer 
from year to year will create a severance so far 
as his interest is concerned, and will destroy his 
right afterwards to grant the same by copy of 
court roll, according to the custom of the 
manor. Id. 

If at the time of such lettings by the lord 
farmer tlie legal estate is not in him, but in his 
mortgagee, the tenancies are aS against the 
mortgagee mere tenancies at will and do not 
work severance, so as to deprive him of the right 
of re-granting the same subsequently, according 
to the custom of the manor. Ib. 

E. LOBD OF MAKOB (BIGHTS OF). 

1. Alienatiok. 

Leases by Lord. — A manor was appendant to 
a rectory, and by the custom of the manor the 



tenements might be granted for lives in posses- 
sion and in reversion ; by one of the customs it 
was declared that “if any man has taken a 
reversion, and the lord dies that granted the 
same, and the reversion being out of possession 
the next lord may lawfully set again ” : — Held, 
that the meaning of the custom was, that where 
a reversion happens not to have come into posses- 
sion at the time of the death of the lord grant- 
ing it, the succeeding lord may treat the re- 
version as a nullity and lease again, and that 
such custom was not unreasonable. Beg. v. Venn, 
44 L. J., Q. B. 158; L. B. 10 Q. B. 310 ; 23 
W. B. 909. 

Conveyance, by Sector — Land Tax Acts.]— A 

rector and lord of a manor, by one grant, de- 
mised for three lives, at one aggregate holding, 
and at one undivided rent, three ancient tene- 
ments, originally held of the manor under dis- 
tinct grants, and at distinct rents. The rector 
afterwards disposed of the reversion in fee under 
the Land Tax Act, 42 Geo. 3, c. 116 Held, 
that though the grant for lives might be void 
unless sanctioned by special custom in the manor, 
yet the purchaser of the reversion had a good 
title, the sale being approved of by the land tax 
f commissioners. Doe d. StrlcJdand v. Woodward, 

1 Ex. 273 ; 17 L. J., Ex. 1. 

' 

What Passes by Conveyance.] — When a deed 
executed by the lord purports to convey a copy- 
hold tenement in fee, nothing but the copyhold 
tenement will pass by the deed, although the 
parcels contain a description of something which 
does not form part of the copyhold tenement. 
Ilext V. Gill, 41 L. J., Ch. 761 ; L. B. 7 Ch. 699 : 
27 L. T. 291 ; 20 W. B. 957, 

Mortgage.] — The equity of redemption of a 
mortgage in fee of copyholds is made legal assets 
by 3 &; 4 Will. 4, c. 104. Burrell, In re, Burrell 
V, Smith, 39 L. J., Ch. 544 ; L. B. 9 Eq. 443 : 22 
L. T. 263. V ’ 

A custom of a copyhold manor to grant the 
demesne lands by copy, for lives is destroyed by a 
grant by the owners in fee of a lease from year 
to year as to such lands, and they will thereby 
become severed from the manor, and thenceforth 
cease to be part of the demesne. But such a , 
grant, by a person having a limited interest as 
by a lord farmer, has that operation only during • 
the continuance of his estate- The creation of a , 
tenancy at will will not effect such a severance, 
and, therefore, where a lord farmer created a 
tenancy from year to year, without the concur- 
rence of his mortgagee Held, that, as against 
the mortgagee, the tenant held only at will, and 
that therefore no severance had thereby been 
created. Henley (Lord), Ex parte, 29 Beav, 
311; 31 L. J., Cli.54; 9 W. B. ^50. 

Void Grants by Lord.]— Alienations by lord of 
the fee do not affect the rights of a copyhold 
tenant. Philliyjs v. Ball, 6 0. B. Sll ; 29. 
L. J., C. P. 7 ; 6 Jur. (i^.s.) 48 ; 7 W. B. 580. 

A lord cannot grant copyholds to himself or his. 
wife. Eirebrassil Sym.es v. Brnmmt, 2 Wils. K. B. 
255 , S. P., hristehurch, Oxford v. BucMnqham 
17 0. B. (N.S.) 391 ; 33 L. J., C. P: 322 ; 
10 Jur. (N.S.) 749 ; 10 L. T. 575 ; 12 W. B. 986. 

2. Mines and Minerals. 

Property in.] — In an ordinary estate of copy- 
hold the property in the trees and minerals 
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the lord, the possession in the copyholder. If a 
stranger or the copyholder cuts trees or takes 
minerals, the lord can bring trover ; if a stranger 
or the lord cuts trees or takes minerals, the copy- 
holder can maintain trespass. Eardley v. Gran- 
ville, 45 L. J., Ch. 669 ; 3 Ch. D, 826 ; 34 L. T. 
609 ; 24 W. E. 528. 

When the trees are cut or the minerals taken, 
the copyholder becomes entitled to the possession 
of the space where the trees or minerals were, 
and is entitled to use of it at his will and 
pleasure. Ih. 

On the other hand, if a freeholder grants lands 
excepting mines, he severs his estate vertically, 
i.e. he grants out his estate in parallel vertical 
layers, and the grantee only gets the parallel 
■"ayer granted to him. The freeholder retains the 
■eserved stratum as part of his ownership, and 
whether or not he takes the minerals out of the 
stratum such stratum still belongs to him as 
part of the vertical section of the land. Ib. 

Gr. was lessee of manorial mines, wnth right to 
work them and enter on the surface of the copy- 
hold ; these mines were wmrked from the deep 
pits. Between the deep pits and the North 
Staffordshire Eailway lay, first, copyhold of A. ; 
next, freehold of S. ; next, freehold of A. G. 
took a lease of the S. mines, and, ten days after, 
a lease of part of A.’s freehold for the purpose 
-of completing a railway then in course of con- 
; struction over A.’s copyhold from the deep pits 
to the North Staffordshire Railway. This lease 
provided for the carriage over A.’s freehold by 
G. of the produce of mines belonging to or occu- 
pied by G. or belonging to S. Shortly after- 
wards G. drove a crut from the S. mines under 
A.’s copyhold to the deep pits, and so carried the 
S. minerals to the deep pits, and thence by the 
railway over A.’s copyhold to the North Staf- 
fordshire Eailway: — Held, that A.’s successors 
in title were entitled to an injunction to restrain 
G. from carrying the S. minerals under or over 
A.’s copyhold, and that there had been no 
; acquiescence on A.’s part to disentitle them. 
Ik 

In copyhold lands, although the property in 
mines is in the lord, the possession of them is in 
'the tenant. The latter, therefcre, may maintain 
•an action against the owner of an adjoining 
colhery, for breaking and entering the sub-soil 
and taking coal therein, although no trespass is 
committed on the surface. Zeivis v. Brayith- 
waite, 2 B. & Ad. 437 ; 9 L. J. (o.S.) K. B. 263. 

The lord of a manor as such, has no right, 
without a custom, to enter upon the copyholds 
within his manor, under which there are'mines 
•and veins of coal, in order to bore for and work 
the same ; and the copyholder may maintain 
trespass against him for so doing. Bourne v. 
Taylor, 10 East, 189 ; 10 E. E. 267. 

A lord may drive carriages along a tramway 
under copyholds of the manor, for the purpose of 
working mines within the manor, but not of 
working mines beyond its limits. Bowser v. 
Maclean, 2 De G. F. & J. 415 ; 30 L. J , Ch 
■273 ; 6 Jur. (n.s.) 1220 ; 3 L. T. 456 ; 9 W. E. 112. 

_A prescription or a custom in a manor to work 
mines under houses without making compensa- 
tion for any damage occasioned to such houses 
is bad, as being unreasonable. Milton y. Oran- 
mile (Bari) Dav. & M. 614 ; 6 Q. B. 701 ; 13 L J 
Q, B. 193. ■ 

In Customary Freeholds.]— -Customary 

freeholds, held by copy of court roll, but not at 
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j the will of the lord, and passing by surrender 
and admittance, are copyholds by tenure, and 
the freehold of them is in. the lord, and he is en- 
titled to the minerals. Portland {Balic) v. Mill 
35 L. J., Ch. 439 ; L. E. 2 Eq. 785 ; 12 Jur. Tn s 1 
286; 15 W. E. 38. 

Eemedies.] — Injunction by a copyholder re- 
straining -the lord preparing to oi)en a mine. 
Distinction as to a mine opened and workiii". 
Grey^ v. Northumberland QDvhei), 13 W'es. 236.^ 

_ Injunction in the case of trespass by the lord 
digging for coal on the premises of a copyhold 
tenant, from the nature of the subject and the 
consequences, such an injunction not to be con- 
tinued without securing the means of a sneedv 
trial 8. C., 17 Ves. 281. 

Lord may bring a bill for an account of 
ore dug or timber cut by defendant’s testator ; 
otherwise of ploughing up meadows or ancient 
pasture, or such torts as die with the person. 
Winchester y. Knight, 1 P. Wins. 406. 

Where the lord, who claims against the tenants 
the mines within the manor, has stood b^y for a 
long period and allowed the tenants to work the 
mines and to expend large sums of money, a court 
of equity wdll not give him an injunction or 
account against the tenants, but will leave him 
to his legal remedy. Parrott v. Palmer, 3 Myl 
& Iv. 632. 

The plaintiffs stated on their bill that certain 
lands were copyhold, but did not allege circum- 
stances sutficient to prove that they were so, and 
that B., the tenant, had never worked mines. 
B., by answer, said the lands were freehold. In- 
junction granted to restrain B. from working 
mines till the hearing. Greenwich Mospital 
Commissioners v. Blaehett, 12 Jur. 151. 

Suit by lord against a tenant of, lands within 
the manor, to restrain the defendant from taking 
stone from lands in his occupation. The defen- 
dant, by his answer, alleged that it was and had 
been a common practice in the manor to remove 
the stone which lay immediately under the sur- 
face, for the benefit of cultivation. At the hear- 
ing, the court made a decree for a perpetual 
injunction, the defendant declining to try his 
right to take the stone in an action at law, to be 
brought against him by the plaintiff. Cudden v. 
Mo7dey, 7 Hare, 202. 

Where waste land was, with the consent of a 
lord, inclosed by a former owner of the plaintiff’s 
property, and the plaintiff had dug for minerals 
thereon, and where a subsequent lord asserted 
his right to the minerals, and sold them to the 
defendant, who thereupon entered upon the 
property and commenced digging for them ; on 
a bill to restrain the defendant Held, that the 
lord had not succeeded in establishing his 
claim, and that the plaintiff was entitled to 
the minerals. Aehroyd v. Briggs, 13 D. T. 621 : 

1 A "XTIT "Doe 7 


China Clay.]— By a deed executed in 1799, the 
lord granted copyholds in fee, reserving all 
mines and^ minerals within and under the 
premises, with full liberty of ingress, egress, and 
regress to ^ and for the grantor, his heirs and as- 
to dig and search for, and to take, use, and 
work the excepted mines and minerals Held, 
that the grantor was not entitled to get the 
china clay, inasmuch as it could be got only in a 
manner utterly destructive of the surface, and as 
the deed did not clearly reserve to him power to 
destroy the surface, and did not contain any 
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provision for making compensation for injury done stones from of£ his land when they impede the 
to the surface. Bext v. Gill^ 41 L. J., Ch. 761 ; necessary progress of agriculture. Il, 

L. R. 7 Ch. 699 ; 27 L. T. 291 ; 20 W. R. 957. 

The lord granted a licence to certain persons Coprolites,] — Coprolites beneath the surface 

to get china clay under the premises comprised of a copyhold tenement are minerals, and the 
in 'the deed of 1799, and under the adjoining property in them is in the lord, though in the 
waste land, and the licensees had entered on the absence of a special custom he cannot dig for 
premises, but the grantor asserted that they had them without the permission of the tenant. Att,~ 
done so by mistake, and that neither he nor they v. Tomline, 46 L. J., Ch. 654 ; 5 Ch. D. 750 ; 
had any present intention of getting china clay 36 L. T. 684 ; 25 W. R. 802. 
on the premises, though he claimed to be entitled The lord of a manor, in which there was no- 
te do so : — Held, that this was such a threat custom authorising him to do so, entered with- 
as to empower the court to grant an injunction out permission on the land of a copyhold tenant,, 
to restrain the grantor and his licensees from which was in the occupation of a tenant, and 
getting china clay from the premises comprised dug for and carried away coprolites. A large 
in the deed of grant. I'h, trench was dug, which at the time when the 

copyhold tenant commenced a suit against the 

Shingle.]— In an action by the lord for taking lord to restrain the trespass was not fiHed up,, 
shell-fish and shingle on the foreshore of the though it was filled up and the surface restored 
manor, between high and low- water mark, his before the suit came to a hearing. The digging 
title being under a royal grant of the manor, was continued after the filing of the bill, and 
with anchora'^e and groundage, but with no ex- ^nt-il the coprolites were exhausted Held, 
press mention of the shore Held, that this i^Dcler the circumstances, the copyholder, 

grant afiorded of itself a presumption that it though only a reversioner, could maintain a suit 
included the soil of the shore ; and the jury wms against the lord for an injunction and damages, 
directed that, upon matters of that nature, they 

would properly be guided bv the opinion of a Held, also, that the proper measure of damage 
judge. Le Strange v. Roioe,\ F. & F. 1048. was the gross amount produced by the sale of 
‘ An earlier grant from the crown to a corpora- the coprolites, less the expense of the working, 
tion of rights of anchorage, groundage, and bal- and such a sum by way of profit as would have 
last over the shore of the locus in quo would not induced a stranger to undertake the working., 
weigh much against positive evidence of the 

exercise of rights of ownership over the shore by As evidence of an alleged custom authorising ■ 
the plaintifi’s ancestors, under the grant of the the lord of a manor, with the consent of the 
manor. Ih. homage, to grant portions of the waste as copy- 

Evidence of such acts of owmership as licences two admittances in pursuance of such 

to take shingle, sand, and seaweed, is receivable grants, made respectively in 1849 and 1857, were 
to support the presumption of a grant of the soil produced : — Held, that in the absence of any 
of the shore. Ih, contradictory evidence the custom was suffi- 



of the shore. Ih. contraciictory evidence me custom was sum- 

It is the ’duty of the crown to protect the ciently proved. Ih. But see 8. C. in 0. A., 15 
realm from the inroads of the sea by maintaining Ch. D. 150 ; 43 L. T. 486. 
the natural barriers, or by raising artificial Common, and Mines and Minekals.. 

barriers ; and therefore no subject is entitled to 
destroy a natural barrier against the sea. And 

if the destruction of such natural barrier would 3. Trees and Timber. 

cause an injury to a neighbouring landowner, he „ 


if the destruction of such natural barrier would 3. Trees and Timber. 

cause an injury to a neighbouring landowner, he ^ ^ ^ ^ ^ ^ 

IS entitled to an nil unction to restrain it. In an , t ® , 4 . -i i i 

action by the owni of a piece of land adjoining law,_iudependently 

the foreshore, an injunction was granted to custom, any such property or interest in the 
LfAnilant t.hfl nwiipr of tho foro. timber growing On the copyholdpremises of a 


restrain the defendant, the owner of the fore- j gii-vv-s mi nio oopnuiu ,iieuii»es or a, 

shore, from removing shingle therefrom, so as to ‘f ^ n v ? 1 Jit 

expose the plaintiffs land to the inroads of the flf b ' 4 M. & S. 


sea, although the shingle was removed for sale in I b ^ ‘ . x ^ r. x 

a natural and ordinary user of the land. Att.- Generally if there is no custom for he tenante 
«,,» V IrtT, .T Oh a77 • U Oh n SS • of a manor to cut Umber it belongs to the lord. 


V. nw>U,u‘, i9 L. J., Ch. 377 ; 14 Ch. D. 68 ; 

42 L. X. 830 ; 28 W. E. 870 ; 44 J. P. 617. 

interest in the timber that he may himself cut ; 

Loose Stones.] — In an action by a lord of a so he may have a special interest to prevent the 
manor against his copyholder, for removing from lord’s cutting, but such a custom ought to be 
the land loose stones, which had been thrown proved by extremely strong evidence. Ih. 
upon it by the shivering of certain neighbouring The lord has no right to enter on a copyhold 
rocks, there being no evidence to show that the of inheritance and cut timber for his own use, 
stones, the subject of the action, had come down leaving sufificient for botes and estovers, if there 
upon the land during the tenancy of the copy- is no custom in the manor. Ih. 
holder Held, that they must be taken, prima Where a copyhold estate is granted for three 
facie, to form part of the soil of the copyhold, lives to a man and his heins, and he has no power .■ 
and that the copyholder could not remove them of compelling the lord to j-enew on the falling in 
for his own profit. Bear den v. Beans, 5 M. & W. of the lives, he cannot cut timber growing on the 
11 ; 2 H. H. 7 ; 8 L. J., Ex. 171 ; 3 Jur. 703. estate. Mardiner v. Blllott, 2 Term Rep. 746 ; 

Seinble, that a copyholder has a right to re- 1 R. R. 609. And see Blewett v. Jenhlm, 12 G. B, 
move from ofic his land stones or other matters (N.S.) 16. * .. 


which by any convulsion of nature are thrown Where by agreement, dated 1656, between 1 
upon it during his tenancy. Ib. lord and certain tenants of customary teneme] 

A copyholder, or any other tenant, may remove within a manor, the tenants covenanted tbf 





And see Eaidley y Giamille 


4 Heeiots 

Hsriot Custom — Copyliolder 
Preeholder J — Henot service 
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tlieirhensoi a'^signs ’would not cut down sdl 

01 dispose of nny wood standing oi c^iowiiia 31 
theicatter to stind 01 grow without the licence 
of the loid Olid the loi 1 eoveinnted to set out 
y^aily, up in lequest ot the tenants suflieient t 1 
the lep 11111 ^ t then hnists and othci nece^s'in 
uses in and il out the tenements and tint in 
case any ct the tenants tteii hens or asMgns 
should phut in-^ wood upen the tenements it 
should be liwful f i them to cut dew n use 1 
(hspose <t xU 31 ail} ^-uch wood foi lepiiiin^ 
then houses 01 foi m'v other ntCG^san uses 
without distuibinee ot the Icid — Plell tint a 
tenant ot nc ot tlie cnstinnn tinemciits e m 
piised in tl e a^ieement w xs not entitle 1 w ith 
out the licence ct the 1 id to cut down and sell 
W0 3d which had been planted on the tenement 
by anothci tenant since the agreement an 1 th xt 
ha'xing sidtne the 1 id might maintain ti \ei 
agiiust hci toi th< wood Hladctt ^ Lnics 

2 M A S m 1 5 n Pt 324 


[ ma-v attach to copyholds, and is not confined to 
I the customary fiecholds ot a man 1 

^ Jiailn/ 60 L J Q B 611 , []80(,] 2 O B 
2U, 75 L T 210 bee 5 f- in C V 


Homage — Presentment that Tenement is 
Henotable — Evidence J — Piesentments by the 
hema^e that a heiict is lue in ks| ect of a pxi- 
tieul XI tenement cxie ecidcnce of the tact where 
the liability to a heiiot aiises be liciiot custom 
but not w hcie it aiists by heiiot sei \ice Ih ’ 


Inclosure of Woods ] — In amanoi whoie tlieic 
weie celt am c mm nible imhts a questmnwxs 
laised whcthci the ownti ot the wo dswas en 
titled t3 incl sc the coppices and w 3 3ds fiom 
time to time cut down and exclude thcie 
fiom xll the e mine n able cattle tci sexen sue 
cessive }cais foi the piescnation of the wood 
md undeiwccd —Hell that the ownei ot the 
woc3ds was n3t se eatitled 22 Ldw 4 c 7 dxes 
not appH to w 30fls xx herein lights of coinm3n 
exist and I) Hen c 17 s S which pi ox ides 
that the space wheie the wood is intended to be 
cut may bo inclosed anol kept in se\eixltyf3i 
seven yeais only apidies to woods in xvhic i 
immemonal lights )f common exist and not to 
rights of c 3mmon o 1 ximed by gi ant Di hrh n x 
Angltsiy ) 2 C A M 722 4 Ixiw 

926 , 4 L J Ex 27S ^ 


Customary Henot— Bight of lord to take 
Heriot outside Manor ]— Wheie np n the death 
(f the tenxnt ot x cop} lull toiiement a cus 
tomxn heiut ot the host beast ot the tenant 
IS due to the loid of the mxii i, tho piopcitx m 
the beist vests m the loid up ju the death xt the 
tenant and the bid hxs a light t sei/e it 
wheiexei it be found, whethei in ( i out (t the 
manoi xnd a light of action agxmst any p ibon 
raisappi pnatingit 71^ Uiny BaihuA,i,h I 
^ [IW] 1 Q B Sb 75 L I 170, 45 
5\ P llo — C A Aftiimmg f;"’. supi i 


Forfeiture for Cutting ]—Wheie a copxholdci 
for life cut tiees though none weie applied to 
the rep 111 ef the piemises till sexeial months 
aftei and aftei eiectment bi ought as for a foi 
leituie, and most if them still lemained unxp 
plied, butpai s of the piemises weie still out f 
lepaii, it IS a questim foi the ]ui} whethei thex 
were cut bona fide foi the purjiose ef lepaii and 
weie in couise of appheatun toi that puiiiose 
•and there bcii g no exielenee that the} weie to be 
applied to any other purpose the couit lefu-bcd 
to set aside a yeidict foi the elefenelant Dot d 
Foley y P dson, 11 East, 56 
Where a eopyholdei of inheritance liaxing 
power by custom to cut timbei, suricnd led t 
the use of his will and elevised to A foi life 
without impeachment of waste with icmamdcis 
over though theie was no instance m fact of a 
eopyholdei foi life m the manoi cutting timbei 
yet the light being annexed to the fee and m 
hentance, the eopyholdei in fee in carving out 
his estate, may make a tenant for life dispumsh 
able of waste and at any rate the loid cannot 
enter upon the cop} holder foi life s estate as foi 
a toiteiture upon his cutting timber, foi the 
inpir}^ if any is to the remainderman of the 
E^T^267^^ ^ v Johyiso/i, 


Statute of Limitations ] — To an acti m foi 
tiespiss bx ^ei7ir]g two hoises of the phmtitf 
the Icfendant pleaded that they weie txl ui as 
custom iix heiiots, ani the plxintitl rei lied a 
diM iitirmance of txking hunts toi moit ihan 
twenty veils and that the noht to hcuots then 
at the time of such discontinuance hist xeeiiied 
to the loid within 1 an I 1 Will 4 c 27 — 
Held on demmiei that inxsmuch as tl e sei/uie 
was neithei making an entrv oi distiiss noi 
bunging an action to recovei ront, within 1 A 4 
\\ ill 4, c 27 ss 2, 3 01 34, the title ot the 
defendant to the heiiots was not baiitd by the 
statute notwithstanding that moie than twenty 
V ears had ebpstd since the last piexnus sei/uie 
ot a heiiot ml that thuefoie the icphcation 
was bad /I fidto v Bnllj L J , Lx 10^1 

L R 10 Ex 172 , 33 L 1 221 , 23 W R jb4 ’ 


When Due ]— hen a co]jyhold cst xtc in the 
po&«ession ot one ownu, paid but one huiot but 
‘^evcial hcuots if divided among stveial owiieis, 
if it aftei w aids becomes united in the peison of 
1 single ownei one heiiot onlv is i xxable 
(rtnland v J'*'/ ////, 2 Bing 27^ 6 Mxoie C I" 

502 2 L J (Ob) C P 227 27 R R <b0 

It had been befoie lidd, thxt dev is es of a 
copvhold, holding as tenants in cxnmi n had 
scveixl estites tow Inch tliev must be s xually 
admitted, and foi which sever d suxicts wue 
due to the loid and seveial henots n the dc ith 
ot each tenant and the multiplication ot henots 
and fees on admission still c mtmued, notxxith- 
stmding the le-union of the same Ixnd attei- 
w xids in one person , the estates oi mteiests m 
the land, once divided into seveialtv eontinumg 
several Attioo v 80 ^% 6 East, 476 , 2 bmith, 

Where a co}iyhold tenement holden hr lieriot 
custom becomes the piopeity of veveial 
cuiants in common tlio IokHis entitled to 
heiiot from each of them , but if the several 
poitions aio le united in one iieison, one henot 
only IS payable Ilollon ay v B, ? hdeiL 6 B & C 
4 4 5 J (OS) K B 1 

xt h. 228 

Wheie a plea of justification for taking two 
horses, as henots, stated a custom 111 the nTanor, 
that the loid from time immemonal. until the 
division of a certain tenement into moieties, had 
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been accustomed to take a heiiot upon the death ' 
of a } toll int d} seised and since the divi 

Sion the loid hal tikeii md been accustomed to 
take 01 thedexth of e^eiY tenant dying seised 
of either of the moietus, a heiiot foi each 
moiety this must be taken to be one entiie 
Oiiston ant not two distinct customs the oi e 
applicable to the tenement befoie an 1 the othei 
attei the division of it and being laid to be an 
immemonil custom, it is dispioved by evidence 
that the duision was niade^ within inemoi} 
Jung^mdl v Bud ^ Exst, ISj 

A heiiot mxy be due by custom upon the death 
of a fiee tenant holding an estate in fee simple 
Bunuud v PiotliL) 6, 10 Q B 20 , 16 L J 
Q B 170 , 11 Jur m 

Wheie theie aie f lur ]oint tenants of a copx 
hold estate and all pm m aliening, one hem. t 
only IS due, it the custom of the manoi shews 
only that a heriot is due from eyeiy tenant on 
alienation Padwich v fgndaU, 1 El A El 
1S4 , 28 L J , Q B 00 , 5 Jur (N b ), 676 
7 W R 53 

The brd s claim foi compensation upon a 
valuation or an enfrmehi&oment under lo & 16 
Vict c ul, s 16 IS to be estimated accoidmgly 

n 

A heiiot IS not due upon the death of cestui 
quetiust but of him that has the legal estate 
Itmity Cdhge, Cam’biidqe v Biowtie 1 Vein 
441 

A henot seiyicc befoie the 12 Car 2, when 
the feudal system w is ab lished w as this 
%\heic the tenant held ot the loid by seivice, the 
instant the tenant died the piopeity of the best 
beast vested in the loid and he might seize foi 
it, 01 distiain foi it at his election But theie, 
though the tenant died the tenure continued 
and, theicloie it was not unieasonable to say 
that the Ind might distixm for his heimt 
because the tenuie was a enntmumg tenuie m 
the hen , howexei it was doubted in O^hoine ^ 
Stowi'i d (3 Mod 210) whethei in the case of a 
reservation of an Imiiot it could bedistiamel 
for iftei the evpiiition of the term and it 
does not appeal how thit c ise was eventually 
detoimmed Iticluguni ^ BuuJell^ 3 Eidgw 
426 

A decree for confiiming an aaieement between 
lord and his tenants t i settling henot and 
stinting common levived by bill bi ought b\ 
puichasei who did not come in m privity and 
confiime I though lord and tenants weze tenants 
for life Bunn v Allun, 1 ^ ein 427 

Property m, Vesting ] — Where a customar} 
heriot of the best beast is due on the death 
of a tenant to the loi 1 of a manoi no pio 
peity in any specified beast xests in the loid 
befoie selection b-y him of the beast Abmqti n 
V Bp'iUnnU 1 G- A D 230, 1 Q B 776, 10 
L J, Q B 330 6 Jui 257 

A selection of seven beasts as heiiots when 
the loid IS entitled to five only w ill not be suffi 
cient to vest m the lord the pioperty in any h\e 
of them Ih 

Seizing, in different Rights — Trespass ah 
initio ] — ^Action for bieaking and enteimg a 
close, and sei/mg and t iking two hoises Ihe 
defendant pleaded as to bieaking and enteimg 
the close, and seizing and taking one of the 
hoises, a justification of the seizuie of that hoise 
as a heriot due in respect of a customary tene 
ment, wheieof the plaintiff’s testator died seised 


The defendant also pleaded as to the breaking 
an I enteimg the close and seizing and taking 
the othei hoise a justification of the seizuie of 
tint hoise as a heriot due in lespect of another 
customaiy teiiunent wheicof the phmtiffs tes- 
tatoi die I seise 1 bepaiate leplications to each 
of the pleas that tho defendant at the same 
time place and occasion when he took the hoise 
m the inti luctoii paitof that plea mentioned 
also seized and to k the othei hoise under C( lour 
and pietence of the henot custom, and undti an 
asscition and a claim of light to sci/e and take 
the same othei horse as an I for the heriot cus 
tom aie goo I inasmuch as the seizuie of the 
othei hoise lenleied the defendant a tiespasser 
ab initio as to the entp , as w ell as to the seizure 
P) ue Y W) dhousi 1 Ex 559 And see /S' C 

3 Ex 616 18L J,Ex 271 

Land on Lease ] — B\ the 7th custom of a 

manoi the loid is to have for a henot, on every 
descent, the best quick cattle foi eveiy yaid and 
half a aid of land By the 17th if any tenant 
shall let his Ian 1 and at his decease the loid not 
answeied the best beast foi his henot which did 
commonly nianuie the piemis s, the peison to 
w honi the Ian I ought to come sh all pay to the 
bid within SIX weeks aftei the death of the 
tenant 3Z f^i eaeiy a aid of land and 40s foi 
eaeiy half \aid instead of a henot — Held that 
wheie the tenant died aftei having let his land 
the loid coull not seize the best beast foi hs 
henot anl was entitle I only to the pecuniaiy 
paament m lieu theieof C/oome v 

4 Ling QsC) 148, 5 bcott, 4 >3 3 Holges, 

277 

Whore fiethold tenants of manor made long 
leases to depnve the loid of his henots couit 
woull not assist the loid, no tiust appealing 
Wifli/Y Ptmhtiton 2 Eq Ca Abr 279 

Custom as to Compensation ] — It seems that a 
custom foi the homage to assess a compensation 
in lieu tf a henot ti be paid by an mcoinng 
copj holder on suiieiidei oi alienation is not 
good Pail in Y Bos A P 282, 4 

R R 797 

Eaidence that the homage has been aocus 
tomed to assess a ceitam sum of money as a 
henot upon alienation and that such assess nent 
has alw a\b been made w itli lefoience to the best 
chattel ot the tenant will not suppoit an avow ly 
foi a henot m kind upon alienation Ih 

Commuting ] — Wheie a money payment 

lb due in lieu ot henots and relief b} the custom, 
theie must be also a custom of distiess and the 
custom must be allege 1 positively, and not 
meieh by mfeienee Bwiing^tiho (^orpoi aftoii 
V Bilfon 1 Blew 270 , 22 L J,Ch 30), 17 
Jur 57 , 1 W R 76 

CommiSbionci s rf mclosure have no powers, in 
exchanging fieehald land subject to henots and 
leliefb to make the allotted lands so subject 
/S 6 , 3 Blew 50 

Apportionment ] — A copyholder contracted for 
the sale of his tenement which was subject to a 
henot and to quit-ient and fines The henot 
was supplied by seveiance of the copyhold - — 
Held on the construction of the oontyact, hbafc 
the vendor was not entitled to have thf remaj^n- 
ing part of his copyhold discharged from the 
henot, and that he cotdd notrOTae to execute 
the conveyance ofi the ground that the company 








itv- 

ii- . 
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had not apportioned the rent and fines, but 
must proceed himself under the Eailway Con- 
solidation Act. JParher v. M My., 1 W. 
K. 316. 

Pleading,] — ^Where a lord justified under 
a custom to have the best beast on the tenant’s 
death, and the custom proved was that the loid 
should have the best beast or goods Held, a 
variance. Adderley v. Hart, 1 Bos. & P. 394, 
n. ; 4 R. R. 800, n. 


6. Quit Rents. 

Evidence.j—Payment of an unvaried rent for 
a long series of yeais to the lord of a manor, is 
evidence of a title to the rent only, and not to 
the land in respect of which the lent is paid. 
Doe cl Whitt ieJc v. Johnson, Gow, 173 ; 21 R. R. 
826. 

The presumption is, that the rent is a quit 
rent. Ih. 

And see MeclesiastiraJ Commissioners Parr 

« ^ ^20 ; 71 L. t! 

65 ; 42 W. R. 561— C. A. 

Mere length of time short of the period fixed 
by the statute of limitations, and unaccompanied 
with any circumstances, is not of itself a suffi- 
cient ground to presume a release or an extin- 
guishment of a quit rent. Mldridcjo v Muott 
Cowp. 214. ’ 

Lord of manor of A. biings a biU for rent of 
payable out of copyhold held of manor of B. ; 
and though it appeared by rolls of manor of B. 
from Hen. 8 to Car. 1, that copyhold was held of 
manor of B. at rent of 8^., and though it was ad- 
mitted by plaintiff that copyhold was held of 
manor of B., and he had no other evidence of his 
title to rent, but that it had been paid him near 
twenty years, yet the court decreed him the 
arrears and growing rent, and denied defendant 
trial at law. By the rules of the law in cases of 
encioachment of rent, if tenant makes but one 
payment of more than is due, he shall never go 
back from it. Steward v. Bridger, 2 Yern. 516. 

Bill would not he against several tenants of a 
manor for quit rents, the plaintiff’s lemech being 
multifaiious as* to the 
different tenants. Bourene v. Prentice, 1 Bro. 
0. G. 200. 


Due only on Admittance.]-The fine due to the 
lord is to be assessed after the admission. Crmd 
Junction Canal Co. v. Dimes, 15 Sim 402 17 
L. J., Ch. 206 ; 12 Jur. 886. ’ 

_ Reasonableness.]— Where a fine arbitrary k 
imposed it is due to the lord of common right 
£md the tenant must show that it is unreasonable* 
Doe il Twining v. Muscott, 12 M. & W. 832 • 14 
L. J., Ex. 185. ’ 

A lord of a manor cannot recover a fine not 
certain, unless it is reasonable, and assessed and 
demanded. Hayward v. Baw, 6 H & H Hm • 
30 L. J., Ex. 178 ; 4 L. T. 619. ^ 

An entry by a stewaid of a manor in his book 
ot the admission of a surrenderee of copyhold 
premises is a mcie memoiandum, and not such an 
admittance as will entitle the lord to claim a 

A single copyholder is not relievable in equity 
tor an excessive fine, because this is determinable 
at law. But to avoid multiplicity of suits 
several copyholders may join to be relieved 
a general fine that is excessive. Cotcijer 
[ V. Clerk, 3 P. v\ ms. 155. ^ 

The rent reseived in a lease of copyhold pre- 
mise^is not conclusive as to the amount of a fine 
payable to the lord, foi the tenant may show that 
piemises demised is less 
than the lent reserved ; and the fine must be esti- 
mated according tothe mipioved value. Verulam 

it P. ' 

A toiinnt for life and several lemaindermen in 
their order were all admitted at the same couit, 
and the fines assessed upon them were calculated 
on the same principle as those imposed upon joint 
enants : Held, that this was nut an unreason- 
able mode of oaloulation. v. JCensit, 

419 ; 12 L. J., 

G. r. lo4 ; 7 Jur. 8o6. ^ 


Assessment of." 


-The mode of assessing a fine 


Election.]— Where customary tenants hold 
under a corn rent, or an annual sum of money 
in heu thereof, in the absence of a custom 
to the contrary the election is with the tenant 
to pay either m money or in corn. Blewitt v 
Jenkins, 12 C. B. (n.s.) 16, 

Altering.]— A lord, on a grant of a copyhold 
tenement, can neither add to nor diminish the 

Strickland, 2 G. 

^ ?• 792 ; 11 L. J., Q. B. 305. 

Where a lord, having a life interest only in 
the manor, granted at a new rent of 2s, a portion 
of an entire tenement, the ancient rent for which 
mtire tenement had been lOs. and two hens 
Held, an invalid grant against his successor. Ih. i 

6. Fines. 

]— Custom that general fine is payable 
been^almned by lord in lifetime. lowthery.Maw, 

y. alienation of lord • 

but on death only, aud on alienation, etc., by his 
own act. fhwaites Manor, In re, Cary, 6. 




-J ft line 

pioportionablj- upon tbo clear annual value of 
copjhold lauds is to cousuler such annual value 
so much as it v ould yield to the copyholder if he 
occupied It himself, i.e. if ho were to let it and 
epair it himself ; and thereiore the annual oharn'e 
for repaiis should enter into the calculation. 

If an assessment of a copyhold fine is entered 
in the court rolls as of 100?., but that out of 
especial favour the loi-d remitted 40?., and theioby 
reduced it to (>0?., and the lord sucil for the fine, 
and the jury finding the annual value of the 
not’^if ® a tor CO?., the lord oau- 

bnt aotually duo, 

but must make a new assessment ; the old assess- 
ment, notwithstanding the i emitter, being inlaw 
an assessment as of 100?. KoHhvolch (L-O) v 
StMway, 3 Bos. & P. 34(i ; C East, 5G. ^ ^ 

I he lord may recover f lom a copyholder the fine 
assessed by him on admittance, not e.xceeding two 
pofrt “ tenement, although there^no 

0“ the court 

rolls, hut only a demand of such a sum for a fine 

bp ATI + Rule]. — The lord can never 

value of 'the* wf’r® than two years’ intnnsic 
estate, as a fine upon admfesion 
theiefore, a custom to take 10 per cent, on tha- 
purchase-money, be it of ever so long continu- 
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ance, cannot bind. Leahe v. Pigot (^Lord), 1 
Selw. N. r. 87. 

And an action will lie to recover the overplus 
above two years’ value, if it was paid upon com- 
pulsion. 

Improved Annual Value.] — A lord, who 

is entitled by the custom of the manor to a 
reasonable fine upon admission to a copyhold 
tenement, may demand and recover such fine 
by the description of the improved annual value 
for a certain number of years of the tenement to 
which the admittance relates, and without stat- 
ins? in money the precise amount of the fine. 
Fmse?' V. Maso?i, 52 L. J., Q. B. 643 ; 11 Q. B. 
B. 574 ; 49 L. T. 761 ; 32 W. R. 421— C. A. 

Bouble Fine — Sale under Settled Land 

j|_ct.] — ^A copyholder who had been admitted to 
the copyhold, to him and his heirs, died, leaving 
a will by which he devised it to trustees upon 
trust to pay the rents to his widow for life. 
Shoitly after his death the widow sold the pro- 
perty under the powers of the Settled Land Act, 
1882. The trustees had not been admitted. The 
lord claimed to be paid, in addition to the fine 
payable by a purchaser on admittance, the fine 
which would have been payable if the trustees 
had been admitted : — Held (disscntiente Fry, 
L.J.), that the loid could only claim one fine. 
Kaulor and Spendla's Contract, In rc, 56 L. J., 
Ch. 453 ; 34 Ch. D. 217 ; 56 L. T. 132 ; 35 W. R. 
219—0. A. 

Several Admitted.] — The fine payable 

according to the custom of a manor on the 
admittance of a single tenant in fee was two 
years’ improved value ; and wheie several persons 
had been admitted they had paid fines assessed 
two years for the fiist life, half of that for the 
second, and half again for the third Held, 
that that was the pioper mode of calculating the 
fine in the present case. Sluppard v. Woodford^ 
6 M. & W. 608 ; 9 L. J., Ex. 90. 

A copyhold estate was vested in fourteen trus- 
tees, and by a decree of the Court of Chancery, 
made in a suit to W'hich the lord and the 
trustees for the time being w^ere parties, it w^as 
ordered, that when the number of the trustees 
should be reduced to five, the lord should, with 
the approbation of the master in chancery, 
nominate nine others to be added to the five, to 
whose use a new surrender should be made, and 
that the lord should admit them on paying a 
reasonable fine. The annual value of the estate 
was 1,OOOZ. : — Held, that 5,65 7Z. 19^. was an 
unreasonable fine, on the admission of fourteen 
trustees ; and that the proper mode of assessing 
the fine was to take, for the first life, two years’ 
improved value ; for the second life, one half of 
the sum taken from the first ; and for the third 
life, one half of the sum taken from the second ; 
and so on. Wdsoii v. Iloare, 2 B. & Ad. 350 ; 9 
L. J. (0 s.) K. B. 253. 

A loi d cl limed double the admitted yearly value 
on the first life, half of that sum on the second 
life, half of the last amount of the third, and so 
on m a descending series : — Held, that a fine cal- 
culated on this principle w^as a reasonable fine. 
Wilson V. Boare, 2 P. & B. 659 ; 10 A. & E. 236. 

Held, in the exchequer chamber, that the prin- 
ciple of assessment laid down in Wilson v. Boai% 
2 B, & Ad. 350, was inapplicable, and that a 
deduction should be made on account of the right 
to take a new fine on the failure of nine lives out 


of fourteen, instead of absolutely. Boare v- 
Wilson, 10 A. & E. 245, n. 

On Licence to Demise.]— On Pebruaiy 8, 1810^ 
a licence was gi anted by a lord to a copyholder,, 
to demise part of his copyhold premises to A. for 
seventy-one years, saving all fines to the lorL 
On April 4, 1810, a second licence was granted to 
him to demise the remainder of his copyhold, 
excepting the part previously demised to A. with 
this condition, that, in consequence of his engage- 
ment to improve the premises, it was agreed, 
that duiing the seventy-one years the fine on all 
future admissions should be at the rate of 37L 
per year for the whole, and so in proportion for 
any less quantity of land : — Held, that the 
words “the whole” meant the w^hole of the* 
residue which had not been demised to A., and 
that the executors of the copyholder were bound 
to pay on their admission to the w'hole of the* 
piemises not only the two years’ improved value 
at 37Z. per annum of the residue of the premises- 
occupied by the copj’holder, but also two years” 
improved value of the premises demised to A. 
Curtis V. Scales, 14 M. k W. 447 ; 14 L. J., Ex.. 
318. 

TJnreasonable Custom,] — A custom that the" 
loid, in assessing a fine upon admittance of one 
not being a copyhold tenant on the court rolls- 
(except a customary heir claiming admittance as. 
such), is not restricted in amount to any number 
of years’ value of the tenement to which such 
admittance is made is unreasonable and bad.. 
Douglas v. Dijsart {BtrV), 10 C. B. (N.s.) 688 ; 

6 L. T. 327. 

Instruments — Stamps.] — Copyhold land was 
devised to A. for life, remainder to five persons, 
as tenants in common ; A. was admitted. After 
his death the five, having contiacted to sell to* 
B., severally surrendered to the use of B. in fee,, 
which surrender was accepted by the lord : — 
Held that B , on claiming atlmittance, must pay 
five fees, and that the admittance would require- 
five stamps. Beg. v. Eton College, 8 Q. B. 526 ; 
S. C., nom. Beg, v. Ecesdon 2Ia7ior, 16 L. J.,, 
Q. B. 18. 

If a copyhold tenant conveys his tenement im 
several parcels to diffeient parties, and some 
only of those parcels afterwards devolve upon a 
single person, such person (in the absence of 
special custom) is not entitled to be admitted by 
a single admittance ; but the lord may insist 
upon several admittances (whether in a single- 
instrument or not) in respect of each paiceL 
which has so devolved, and there must be several 
stamps in respect of each. Traherne v. Gardner, 
5 El. & Bl. 913 ; 25 L. J., Q. B. 201 ; 2 Jur. (N.S.> 
394 ; 4 W. R. 281. 

Co-parceners.] — Semble, that co-parceners are- 
entitled to be admitted to copyhold tenements 
as one heir, and upon the payment of one set of 
fees. Bex v. Bonsall, 4 B. <fc R. 823 : 3 B. & 0., 
173 ; 27 R. R. 319, 

Trustees.] — A. devised real estates to three" 
trustees, upon certain trusts, and directed, thnt,, 
in the event of any of the trustees dying or 
ceasing to act, others should be appointed, so* 
that there might always be throe trustees for 
carrying the trusts into execution ; and he also, 
directed a transfer of the estates upon every such 
new appointment. In execution of the trusts,. 
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several copyhold estates were purchased, and 
subsequently, one of the trustees having died, 
and another having declined to act, the third 
surrendered the copyhold estates to himself and 
two new trustees, and the three were duly ad- 
mitted by the lord ; — Held, that, although one of 
the surrenderees was also surrenderor, this was 
an admittance of the tiiiee to a new estate ; and 
that the fine, being payable in ies])cct of that 
now estate, was correctly assessed as upon an 
admission de novo of three tenants as joint 
tenants of the estate. Sheppard v. Woodford, 5 
M, & W. 608 ; 9 L. J., Ex. 90. 

A devise of a copyhold estate to four as joint 
tenants : — Held, that any of them was entitled 
to be admitted as tenant, ithout the payment 
of three fines as a condition. liep. y, Wanstcad 
Manor, 2 El. & Bl. 92d ; 23 L. J., Q. B. 67 ; 18 
Jur. 310. And see Witwa v. Iloare, supra. 

Devise of copyholds to three trastecs upon 
trust, to permit A. to occupy the same or receive 
the rents and profits thereof for his life ; and 
after the death of A., upon trust, to sell the 
estate, and divide the proceeds amongst the 
children of A. ; and gift of the testator s resi- 
duary estate to the trustees upon other trusts, 
but charged with debts and “the costs and 
charges of proving and executing” the will : — 
Held, that the fines payable on the admission ot 
the devisees in trust were not part of the costs 
and charges of executing the will to be borne by 
the residuary estate, but that such expenses of 
admission were a charge upon the copyholds so 
devised. Cole v. Jealous, 5 Hare. 31. 

Covenant by A. B., a husband, with trustees 
that he would at his proper costs and charges 
surrender to the lord, according to the custom, 
the copyhold hereditaments to which his wife 
was entitled, to the use of the trustees, to the 
intent that they might, at the costs and charges 
of A. B., be admitted tenants upon trust to pay 
the rents to the wife for her separate use : — Held, 
that the act of admittance was complete before 
the fine became pajmble, and that A. B. was not 
bound to provide for the fine under the words 
“costs and charges.” Barroio v. Barrou\ 3 
W. B. 587. 


Disclaimer by Devisee of Trustee.]— A trustee 
of copyholds devised them and died. The devisee 
disclaimed. A new trustee was appointed by the 
court, and a vesting order made m the ordinary 
form. The lord of the manor refused to admit 
the trustee without payment of a double fine — 
one as for the admission of the customary heir, 
and one for that of the trustee Held, that the 
order was right, and that the lord could not have 
been served with the petition on which the order 
was made. Buterson v. Paterson, 35 Beav. 506 : 
35 L. J., Ch. 618 ; L. R. 2 Eq. 31 ; 12 Jur. (x.s ) 
408 ; 14 L. T. 320 ; 14 W. E. 601. 

Tenant for Dife and Eemainderman.] The 

fines, fees, and expenses of the admission of new 
trustees to copyholds must be borne by the tenant 
for life, and those in remainder, in proportion to 
their respecrive interests. Cater or Carter v 
Selriglit, 26 Beav. 374 ; 28 L. J., Ch. 411 : 5 Jur 
(Ksp 259 ; 7 5V. R. 225. 

When a testator provides a fund for the pay- 
ment of fines on admission to copyholds, or 
renew'als of leases, the manner of raising the 
fines, and the question of contribution between 
the tenant for life and the remainderman, must 
depend upon the intention of the testatm*, to be 


collected from the whole will. Planters v 
AUott, 2 Myl. & K. 97 : 3 L. J., Ch. 57. 

Equitable tenant for life of copyholds under a 
will, which contained no special piovision for the 
payment of expenses on admission, died without 
having paid the fines and fees incurred on the 
admission of a trustee in her lifetime. By her 
will she bequeathed her personal estate to iier 
daughter for life foi her separate use, and after 
her decease to her children. The daughter and 
her husband and children took estates in re- 
mainder in the copyholds Held, that having 
legard to the frame of the will, under which the 
tenant for life was entitled, and to the interest 
which the parties entitled to the copyhold estates 
took in the personal estate of the tenant for life, 
one-third of the fees was properly payable out of 
the corpus of her personal estate, the husband of 
the daughter consenting to pav the residue. 
Ball V. Birhheeli, 2 Y. C., C. C. 447. 

Fines for admission received by the trustees of 
a manor upon grants of parts of thewmste belong 
to the tenant for life. Cowley (^Earl) v. Welles- 
ley, 33 Beav. 640. 

Preliminary fines received on enfranchising 
copyholds by reason of the admission having 
taken place before July, 1853, as is mentioned 
in the 15 & 16 Yict. c. 31, belong to the tenant 
for life. Ih, 

Expenses of fencing waste lands of a manor, 
granted to a trustee for the benefit of the estate, 
arc payable out of corpus. Ih. 

Where moneys are paid into court by a rail- 
way company, in respect of copvholds‘enfian- 
chised under the Lands Clauses Act. the tenant 
for life of the manor is not entitled to any 
portion of such moneys as fines payable to him 
under the provisions for enfranchisement con- 
tained in the Copyhold Acts, 1852 and 1^,58. 
Wilson's Estate, In re, 3 De G. J. & S. 410 ; 32 
L. J., Ch. 191 ; 7 L. T. 722 ; 11 W. E. 294. 


Eenewal of Copyholds.]— Property held 

upon lives was in settlement, and the surviving 
life being advanced in years, a renewal wms 
obtained under which tw^o new^ lives w’ere added, 
the tenant for life advancing the money neces- 
sary to pay fines on such renowval. The tenant 
for life afterwards died in the lifetime of the 
surviving life Held, that as he had obtained 
no benefit from the renew'al, the estate of t' e 
tenant for life w’as not bound to contribute 
tow'ards the expenses of the renew’al, but w^as 
entitled to be recouped out of the coi pus of the 
settled projierty the amount paid for the fines on 
the reiiew'al. Harris y. Harris, 11 W. E. 151. 

Where a tenant for life of copyhoLIs and lease- 
holds for live.s has renewed the lives, the propor- 
tions of the fines and expenses of the rimewmls 
payable as between his estate and that of the 
remaindeimaii entitled to the property, are to be 
estimated with regard to the actual enjoyment of 
the property ; and compound interest at 4 per 
cent, per annum witli annual rests upon the 
amount payable by the remainderman will be 
allowed to the estate of the tenant for life for 
the period between the renewal and his death ; 
simple interest only after that event, and simple 
interest fiom that time till the time of actual 
enjoyment. Bradford v. BrownjoJm, 38 L. J., 

E^il78’ 18L. T. 388; 16 W. 

Bemaindermen.] — A lord who has been a 
full fine on the adpaission of a tenant fqr life has 
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no on the death of the latter, to another 

full fine from the remainderman for his admis- 
sion, unless a special custom of the manor justifies 
the claim. Meg. y. WoodlKtm Walter 3Iajior 
(Xc7y/), 10 B. k. 8. 439. 

The custom must be pi'oved by affirmative 
evidence ; and entries on the court lolls of the 
admission of a tenant for life and pa} ment of a 
fine by him, and after his death the admission of 
the tenant m remainder and payment of a fine 
by him without mentioning any amount, are not 
of themselves evidence of the custom, since such 
entries aie consistent with an apportionment of 
the full fine between the tenant tor life and the 
remainderman. 1 h. 

The same principle applies where the entries 
mentioned the amount of the fines. Ih. 

The lord having taken a full fine on the admit- 
tance of a tenant for life, is not entitled to 
another full fine upon the admittance of the 
remainderman as tenant in fee unless the im- 
position of such latter fine is authoiised by a 
special custom. Mty (^Dea)i) v. Cahlentt^l M. 
& 8c. 633 ; 8 Bing. 439 ; 1 L. J., C. P. 131. 

A devisee in fee of a copyhold tenement on his 
admittance paid the lord the full fine due by 
the custom of the manor ; he after wauls made a 
surrender of tlie premises to the use of himself 
and his assigns for life, with divers remainders 
over ; and o"n being admitted tenant for life of 
the surrendered premises he paid a fine of Is. to 
the lord : — PI eld, that in the absence of a custom 
within the manor to sanction it, no fine was 
payable on the admission of the remainderman, 
the admission of a tenant for life being the 
admission of the remainderman. Mlfypers v. 
JEfmrn., 3 8cott, 634 ; 3 Bing. (N.C.) 250 ; 2 
Hodges, 230 ; 6 L. J., C. P. 20. 

Where a peison becomes entitled under a will 
to copyholds, whether by remainder, originally 
vested, or by contingent remainder or executory 
devise which has become vested by the happen- 
ing of the contingency, he comes in directly 
untler the will, and therefore as between himself 
and the lord, he is entitled to the benefit of the 
admittance of 'the first devisee under the wdll. 
Mandfeld v. Maud -fields 1 Dr. & 8m. 310 ; 30 
L. J., Oh. 18 ; 3 L. T\ 284 ; 9 W. B. 70. 

1 he admission of a tenant for life to a copy- 
hold is the admission of all in remainder, and 
the lord may assess the whole fine. Aeimngton 
(iLord') V. 21aHsell, 13 Ves. 246. 

Vendor of Manor.] — A vendor of a manor is 
entitled to the fines paid for the admission of 
any new tenants in the room of the tenants des- 
cribed in the parti cnlais of sale who may happen 
to die after the cnntiact,but befoie the day fixed 
for the completion of the purchase, although the 
fines are not in fact paid till after that day. 
Ctiddtm, V. Tite^ 1 Griff. 395 ; 4 Jur. (N.S.) 579 ; 6 
W. R. 606. 8. P., Hardmelie (EarV) v. Sandys 

(Jjnrd\ 12 M. & W. 761 ; 13 L. J., Ex. 233. 

A manor was sold under the decree of the court 
as part of tlie real estate of the testator, and an 
order was made on the 13th of March that the 
purchaser should, on or before the 17th of May, 
pay his purcha^^e money into court, and be let 
into possession of the profits from Lady-day, 
seyeral deaths anti admissions taking place prior to 
Lady-day, but the fines due thereon had not been 
paid' or assessed until after that time, no court 
having been holden ; these fines belong to the 
vendors, and not to the purchaser. GarricTi v. 
Camdeti 2 Cox 231 j 2 R. R.^ST. 


Purchasers of Copyholds.] — A copyhold estate 
of the testator in a cause wms sold under a 
decree of the Court of Chancery. After the sale, 
and before the surrender, the tenant on the court 
rolls, who was the surviving trustee, died intes- 
tate. There had been no improper delay or 
neglect on the part of either the trustee or 
purchasers : — Held, that the fine and fees paid 
on the admission of the trustee's heir must he 
paid out of the fund belonging to the cestuis^que 
trust. Pa mm ore v. Greeiihlade^ 1 8m. k Gr. 541 ; 

23 L. J., Ch. 34 ; 17 Jur. 1064. 

A condition of sale that “ the purchasers should 
have proper surrenders, conveyances, and assign- 
ments of the premises at thou own expense,” did 
not bind them to bear the expense of procuring 
the concurrence of all proper parties. Where, 
therefore, it was necessary for the heir of a 
trustee to be admitted on the court rolls, the fine 
and fees on that admission were ordered to be 
paid by the vendors. Ih. 

The purchaser of a copyhold estate (devised 
subject to payment of debts, in trust for sale, and 
sold during the infancy of the heir, under the 
usual decree) is not entitled to have a ]iortion 
of the purchase money retained in court, as a 
provision for defraying the expense of the fine 
which would become payable on the death of the 
heir before a conveyance. Morris v. Ciarhson^ 

3 8wanst. 558 ; 1 J. W. 604 n. ; 19 R. R. 277. 

A railway company having taken co})yliolds, 
an order was made for the reinvestment of the 
purchase money in other copyholtls, and for the 
payment by the company of the costs, charges, 
and expenses property incurred of and relating 
to the purchase, and of the application, and con- 
sequent thereon ; — field, that under this order 
the company was not liable to pay the fine on 
admission. Eastern Counties M>y., In re, Saws-- 
for, Ex parte, 27 L. J., Ch. 755 ; 4 Jur. (N.S.) 

473 ; 6 W. R. 492. 

Several Tenements.] — One fine cannot be ^ ^ 
assessed on the admission to several copyhold 
tenements. Grant v. Astle, 2 Dougl. 722. 

Surrender of Intermediate Estate.] — A sur- 
renderee of a remainder in a copyhold estate 
having died in the lifetime of the tenant for life : 

— Held, that on the decease of the tenant for 
life the heir of such surrenderee w'as entitled to 
be admitted on payment of a single fine. Garland 
V. Ahtou, 3 H. k N. 390 ; 27 L. J., Ex. 438 ; 4 
Jur. (N.b.) 539 ; 6 W. R. 689. 

Custom as to.]— Where a cop} holder in 

fee, who had paid a fine on his original admit- 
tance, surrendered to the use of himself for life, 
remainder to his wdfe for life, remainder over ; 
on which surrender and re-admittance no new 
fine was paid, and by the custom a remainder- 
man coming into possession on the death of 
tenant for life must be admitted and toj a 
fine : — Held, that such a custom is good. Poe L 
Whitbread v. Jenney, 5 fast, 522 j 2 toith, 

116. 

Surrender by Heir.] — ^Where a deyisee for life 
on admittance has paid a full fine as on admit- 
tance in fee, and the heir of the devisor has 
surrendered his reversion, the surrenderee bahnet ^ 
compel the lord to accept and enrol the surrender 
without payment of the fine payable in respect 
of the desoemt npon the heir. Me.g, v. Eidling- 
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iManor), 1 P. & D. 172 ; 8 A. & E. 858 ; 1 
W. W. & H. 865 ; 8 L. J,, Q. B. 37. 

Devise by one not Admitted.] — ^Where a person 
entitled to copyhold tenements in fee, who had 
never been admitted and never sought admission 
to them, died, having devised all his piopeity 
to his eldest son and heir : — Held, first, that on 
the admission of the son the lord was entitled to 
two fines, one for the tenant’s own admission, 
and the other as if his father had been admitted. 
Londei^ho rough (iLord) v. Foster, 3 B. & S. 805 ; 
32 L. J., Q. B. 225 ; 9 Jur. (JV.S.) 1173 ; 8 L. T. 
240; 11 W. B. 593. 

Held, secondly, that the lord was not estopped 
from claiming this on the ground that the pro- 
perty was held in trust, and that he had admitted 
some of the cestuis que trust on payment of the 
accustomed fines. Ih. And see Right d. 
Taylor v. Ranks, 3 B. & Ad. 664 : 1 L. J., K. B. 
254. 

Executory Devisees.] — Where by the custom 
of a manor it was necessary for a copyhold 
tenant in remainder to be admitted and pay a 
fine on becoming entitled in possession, notwith- 
standing the admission of the tenant for life • — 
Held, that the same rule ought to be applied to 
an executory devisee who became entitled on 
the defeasance of an estate in fee, although no 
custom applicable to that case was established. 
Randjielcl v. Rand field, 3 He G-., F. & J. 766 ; 
31 L. J., Ch. 113 ; 8 Jur. (k.s.) 161 ; 5 L. T. 698. 

Disclaimer of Trustees.] — Devise of a copyhold 
to three persons in fee who were also appointed 
executors of the will. The three proved the 
will. Two of them, by deed, released their 
interest and estate in the copyhold to the third, 
to the intent that such third person might be 
admitted alone. The lord claimed a treble fine, 
and had not admitted : — Held, that he was en- ■ 
titled to a single fine only, the deed operating as I 
a disclaimer, and the fact that all three had 
proved the will not preventing any of them fiom 
disclaiming the devise under it. Wellesley v. 
Withers, 4 El. &: Bl. 750 ; 24 L. J., Q. B. 134 : 

1 Jur. (N.s.) 706 ; 3 C. L. B, 1187. 

The Court of Chancery has povver under the 
Trustee Acts of 1850 (13 & 14 Viet. c. 60) s. 32 
and 1852 (15 & 16 Viet. c. 55), s. 9, to make an 
order appointing a trustee in substitution for a 
deceased trustee of a copyhold tenement, and 
vesting such tenement in him j and the trustee 
is entitled to be admitted on payment of one fine 
only, as claiming under such order and not 
through the customary heir to whom the estate 
had descended. Bristow v. Booth, 39 L. J. CP 
47 ; L. E., 5 C. P. 80 ; 21 L. T. 427 ; 18 W.'e! 
loo. 

A disclaimer by two out of three joint tenants 
surrenderees of copyhold lands belonging to a 
manor, ^ executed before the admittance of the 
remaining tenant, but after the exercise by all 
three of various acts of ownership over the estate 
IS void, and the lord is entitled to a fine as upon 
the admittance of all Bence v. Gilpin, 

W ^B ^05^^ > Ex. 76 ; 17 L. T, 655 ; 16 

Equitable In- 

tetest.]— The lord is entitled to a fine in respect 
«y Of a transmission of the legal estate in copv- 
holds, and cannot claim a fine in respect of any 
devolution of the equitable title where the legal 
estate remains in the person who has been 


already admitted tenant on the roll E., as cus- 
tomary heir of M., was in 1848 admitted tenant 
on the rolls, in respect of copyholds which by 
M. s will the trustees thereof were directed to 
sell. The trustees contracted to sell the copy- 
holds to A., but before completion A. was married 
to S. In 1849 the copyholds were conveyed to- 
the trustees of A.’s maniage settlement. 
joined in the conveyance and covenanted to 
suriender to the uses of the settlement, and in 
pursuance of his covenant suriendered m 1850 
to such uses as the trustees of the settlement 
should appoint. Upon the death of X. A 
became absolutely entitled to the copyholds, ancl 
by deed of 1853, which recited incoirectly that 
no suriender had been made by E., the trustees 
of the settlement granted, bargained, and sold 
the copyholds to A., and E. joined in this deed 
and covenanted to suriender to the use of A 
The surrender was not acted upon, and by a 
settlement of lSo4 on the second marriage of A. 
she purported to assign her equitable inteiest in 
the copyholds to E., F., and G. on trust for sale. 
A. died 111 1856, leaving E., who had remained 
tenant on the rolls, her customary heir. E. sur- 
vived F. and G., leaving executors on whom 
under the Conveyancing Act, 1881, s. 30, hi» 
estate in the copyholds devolved ; and they had 
been admitted. Three fines were claimed by the 
lord ; 1. In respect of the quasi admittance of 
A. ; 2. In respect of the quasi admittance of E., 
her customary heir ; 3. In respect of the legal 

estate which devolved upon E.’s executors : 

Held, that the deed of 1853 was a mere assign- 
ment of the equitable interest in the copyholds, 
to A., and could not be construed as operating by 
appointment to transfer the legal estate from E. 
to A. ; and accordingly that as the legal estate 
of E., the tenant on the roll, remained unaffected, 
by the equitable devolutions of title, the only 
fine payable was in respect of the admittance of 
the statutory heirs of E. Held, also, that a 
covenant for value to surrender, though binding 
as between surrenderor and surrenderee, cannot 
be enforced by the lord, so as to enable him to* 
compel a new admittance and a fine in respect 
thereof. TfaU v. Bromley, 56 L. J., Ch. 722; 
35 Ch. D. 642 ; 56 L. T. 683 ; 35 W. B. 659— 
C. A. 

Death pending Proceedings to Enfranchise.]— 

A copyhold, tenant died after proceedings insti- 
tuted by him for a compulsory enfranchisement 
under the Copyhold Act, 1858 (21 & 22 Viet, 
c. 94), and before the confirmation of the awmrd 
by the commissioners Held, that the lord was- 
entitled to have a new tenant on the roll and to 
a fine on his admittance. Myers v. Hodason^ 
45 L. J., C. F. 603 ; 1 C. P. D. 609 ; 34 L. T. 881; 
24 W. B. 827. 

Held, also, that the proceedings did not abate: 
by the death of the first tenant. 11, 

Covenant to Assure.]— A covenant to sur- 
render a copyhold to a pm chaser, and to make 
and do all acts, deeds, &c., for the perfect sur- 
rendering and assuring the premises at the costs, 
and charges of the seller, is not broken by non- 
payment of the fine to the lord on the admission 
of the purchaser ; for the title is perfected by 
the admittance of the tenant, and the fine is not 
due till after the admittance. Graham v. Sime 
1 East, 632 ; 6 B. B. 356. 

— To Assign.] — A covenant by a copyhold©®' i 
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'With a stranger to assign and surrender his copy- A forfeiture of a copyhold estate can only be 
hold to him, which covenant is afterwards pre- taken advantage of by him who is lord at the 
rented by the homage, does not give the lord any time of the forfeiture, except where the act of 
right to a fine. Rex v. Hendon, 2 Term Rep. 484 ; forfeiture destroys the estate. Ih, 

1 B. R. 527. And see Garland v. Jeliyll, 2 Bing. If copyholders do not come in to be admitted, 

273*’ 9 Moore, C. P. 502 ; 3 L. J. (o.S.) 0. P. 227 ; after proclamations, on so many court days, the 
27 R R. 630. lo^<i may seize their lands. Clayton v. Coolies, 

. , , 2 Atk. 449. 

Under Lands Clauses Act.] — A lord, entitled jf tenants be infants, the statute 9 Geo. 1, 

by dustom to fines on surrender and admittance 29, s. 1, shows the method how to proceed, 

to copyholds, is not entitled to the payment of . . .r.. i 

any fine upon the execution of a conveyance by In what Right.]— A lord may seize copy- 

■a copyholder to a company, under the Lands hold land quousque, in virtue of a right which ac- 
Glausi Act, 8 Viet. c. 18, s. 95, or upon the crued to the preceding lord, on default of the heir’s 
enrolment of such conveyance ; nor to any com- coming m to be admitted ; and .that although he 
oensation for the loss thereof. RccLesiasUcal is the devisee, and not the heir of the preceding 
Qmmismners Y, L. 4* iS^.- TV. ii??/., 14 C. B. 743 ; lord; but to entitle the lord to make such 

2 0 L. R. 1797; 23 L. J., C. P. 177; 18 Jur. seizure, there must be three proclamations made, 

•on * 2W R 560 at three consecutive courts. JDoe d. Rover v. 

^ ’ * ’ Truman, 1 B. & Ad. 736 ; 9 L. J. (O.S.) K. B. 

On Enfranchisement.] — Where copyhold 119. 

lands are taken by a railway company, such x x -x 

fines for admittance as would, upon a compul- Implied Admittance —Statute of Limita- 

sory enfranchisement under 21 & 22 Viet. c. 94, tions.]— The persons entitled to be tenants of a 
s 6 be payable by the tenants requiring enfran- manor paid quit rents for over twenty years, 
chisement, are not claimable by the lord against though they had not been formally admitted, 
the company. mUon, In re, 32 L. J., Oh. 191 ; On proof that the money was paid as quit rents 
7 L T 772 • 11 W. R. 294. so received by the lord with the knowledge 

* * ’ . . • death of the preceding tenant, it was held 

Ajid see Enfranchisement, intra. there had been an admittance in law, by 

, . X necessary implication, so as to bar the lord’s right 

On Renewal of Leases.]-— A custom to renew qxiousque. Ecclesiastienl Commissioners 

<jopyholds for lives can only be on payment of y 03 q. b. 784 ; [1894] 2 Q. B. 420 ; 


7 L. T. 772 ; 11 W. R. 294. 

A 7 id see Enfranchisement, infra. 

On Renewal of Leases.]— A custom to renew 


certain fines. Wharton v. Xinq, 3 Anst. 659. 
S P., Abergavenny {Lord') v. Thomas. 3 Anst. 
668, n. ; 4 R. R. 833. 


9 R. 542 ; 71 L. T. 65 ; 42 W. R. 561— C. A. 

The right to seize quousque does not accrue 
until the lord has with due notice or proclama- 


Eauitalile Jurisdiction over.] -A court of tion oaUed upon the tenant to come in and the 
•equity has no jurisdiction to direct a fine m latter has refused ; the Statute of Limitations runs 
respect of copyholds to which an infant has only from such refusal. P; 
f Tiatp nf nn scc Beightou V. Beighton, 64 L. J., Ch. 

become entitled as customaiy neir or an mtes .ion . vq t. t qa • aq w p 


tate to be raised by a mortgage of the copyholds. 
Uarbroe v. Combes, 43 L. J., Oh. 336. 

See also Alienation, infra. 

Right of Steward to Receive .] — See Steward, 
infra. 

Action for.] — Indebitatus assumpsit lies for 
copyhold tolls and fines. Wahefield v. Hunt, 
2 Lougl. 727. 

7. Forfeiture. 

Seizure Quousque — Pro defectu.]— Although 
the lord of the manor proceeds in the first instance 
on his right to enter and seize quousque pro de- 
fectu tenentis, if that be answered, he may never- 
theless recover on a right of entry and seizure 
quousque the fine is satisfied. Doe d. Twming 
V. Musoott, 12 M. & W. 832 ; 14 L. J., Ex. 185. 

The right of entry quousque is not affected by 
11 Geo. 4 & 1 Will. 4, c. 65, s. 9. Ib. 

A lord cannot seize a copyhold estate, as 
forfeited pro defectu tenentis, without a custom. 
Roe d. Tarrant v. Hellier, 3 Term Rep. 162 ; 1 
R. R. 680. 

If one of several co-heirs of a copyholder is a 
feme covert at the time of the ancestor’s death, 
and the lord seizes the whole estate (in default 
of the heir’s not coming in to be admitted after 
. three proclamations), without first appointing 
an attorney or a guardian for the feme covert, 
according to 9 Geo. 1, c. 29, a seizure of the 
whole estate is irregular, though not known 
to the lord that one of the heirs is a feme 
«pv§rt. Xb. 


796 ; 13 R. 743 ; 73 L. T. 86 ; 43 W. R. 685. 

The lord is barred by the Statute of Limita- 
tions from entering for a forfeiture after twenty 
years. Whlttooi v. Peacoch, 3 Myl. & K. 325. 

Against Heir— Jus tertii.] — The heir of 

copyhold lands not appearing on proclamations, 
the lord seized quousque ; afterwards the heir 
claimed, and, the lord declining to admit iiim, 
on the supposition that another party had ob- 
tained title, it was ordered by the court by 
consent of the heir and lord (no other party 
appearing), that an ejectment should be brought 
to try the right, the heir being lessor of the 
plaintiff, and the lord defendant on the trial. 
The heir proved title, and the defendant put in 
a win of the ancestor, devising the lands to the 
London Annuity Society. hTo further evidence 
being given for the defendant : — Held, that the 
plaintiff was entitled to recover, for that the 
lord, though he had seized quousque, ‘could not 
hold against the heir on the mere proof of a 
devise to parties who had not claimed admit- 
tance, and of whom nothing was known. Roe d. 
Le Keux v. Harrison, 6 Q. B. 631 ; 14 L. J., 
Q. B. 77 ; 9 Jur. 104. 

Waste.] — On a mandamus to the lord to admit 
trustees of a building society, interested as mort- 
gagees, the return setting up a forfeiture for 
permissive waste, but the tenement having since 
been rebuilt: — Held, that the question was, 
whether the lord had a right to seize, and it was 
left to the jury whether, when the tenant who 
had mortgaged was admitted, the prehiises were 
in such a ruinous state as not to be fairly repair- 
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able ; or whether he had delayed repairing for 
an unreasonable time. Beg. v. JDare^ 2 F. & F. 
35t5. 

A lord may enter for waste committed by a 
copyholder for life, though there is an interme- 
diate estate in remainder between the estate of 
cnpyholder for life and the lord’s reversion. Doe 
cl. Mikes V. Clements, 2 M. & S. G8 ; 14 K. K. 
590. 

If in ejectment by a lord against acopyholdei, 
for a forfeiture by waste, the jury find tiieie has 
been no damage, there is no waste and no for- 
feiture. Doe d. Grubh v. Burlington {Bari), 2 
N. Ae M. 634 ; 5 B. & Ad. 507 ; 3 L. J., K. B. 26. 

Forfeiture of copyhold for waste duiing 
minority. Bitton's Case, Gary, 6. 

Copyholder in fenny lands may be entitled to 
dig up the lord’s soil for tuif. JElu (Dean) v. 

2 Atk. 189. 

Hemble, that the summoning a copyholder 
known to be in India to attend a court baron in 
a foitnight is an inequitable act whereon to 
found a forfeiture by the copyholder. Andrews v. 
Huhe. 4 El. & J. 372 ; 27 L, J., Ch. 655 ; 4 Jur. 
(IT.S.) 581 ; 6 W, E. 508. 

Belief in Equity.]— The Court of Chancery 
has a concurrent jurisdiction with courts of law 
over copyholds. Ih. 

The jurisdiction can be exercised in favour of 
a copyholder as against the lord, and is not 
limited to compelling the lord to do right as 
between two persons claiming to be copy- 
holders. Ih. 

The circumstance of the copyhold lands being 
subject to a demise by the copyholder is such a 
circumstance as renders it the more proper course 
to seek relief in equity. Ih. 

In suits bv creditors and legatees a receiver was 
appointed of the rents and profits of real estate, 
part of which was copyhold. The death of the 
last tenant having been duly presented at the 
court baron of the manor, proclamations were 
made for the next tenant to come in and be 
admitted, and no person appearing, the bailiff 
of the manor was ordered to seize the lands 
quousque. Beclaiation in ejectment at the suit 
ot the lord was afterwards served on the terre- 
tenant ; but on the motion of the receiver, the 
lord was restrained by injunction from prose- 
cuting the action. Bvelyii v. Leiols, 3 Haie, 
472. ’ . 

The court would not, upon an interlocutory ' 
application at the suit of a copyhold tenant, m a ; 
bill to establish certain customs disputed by the i 
lord, restrain the lord from prosecuting his legal ’ 
rights against one of such tenants in respect of 1 
an aUeged forfeiture. 8efton{Lord)Y.8alishurv ‘ 
{Lord), 7 W. E. 272. \ 

Ko relief will be given against a voluntary ’ 
forfeiture of copyhold. Peachy v. Somerset ] 
{Duke), 1 Str. 447. < 

The Court of Equity will not assist a copy- 1 
holder against a forfeiture which is found such i 
at law, unless in cases where a compensation can i 
be made. 8. C., Pre. Ch. 568. c 

A copyhold is forfeited for not repairing * 
quaere, whether equity wiE relieve. Cooi v’ 
JUgford, 2 Vern. 664. * g 

Mortgagee of a copyhold may pull down ruin- 1 
ons houses, and build better to prevent a for- i 
feiture. Sardy v. Beeves, 4 Ves. 483. g 

There are many acts which may be void as 
.against another, and yet a forfeiture as to the v 
a lease made by a copyhold tenant is a 


ir certainly void as against the lord, and yet is a 
h toi feiture as to himself. Smith v. Packlmrst 
3 Atk. 141. ’ 

a Plaintiff sold defendant copyhold estate of 16Z. 
!- per annum value (on which ivas timber of 15o£ 
f value) tor 630/., and covenanted to surrender oii 
e or _ before Michaelmas then next. Defendant 
u. paid 10/. earnest, entered on piemises and cut 
downtimbei. stocked land, and acted as owner. 

, On bill tor specific perfoimance of covenants* 
s plaintiff* proved he gave notice that he would 
sunender next com t day, which docs not appear 
I to have been betoie Michaelmas, and attended 
. accordingly. On detendant’s pait it was proved 
^ that he was disoideied in his senses ; and thouo'h 
there be proof of timber’s value, yet, as no 
) custom IS alleged of tenants having power to cut 
. it down, it must be according to common law, by 
which tenant has no power over it, and therefore 
:■ a plain imposition. Lord Chancellor was of 
L opinion that it was a great over-value, and that 
> his cutting down timber was a proof of his folly 
. being a direct foifeiture, but said it is a matter 
, mciely at law. If sunender had been made 
action would have lam at law. Bill dismissed 
Edwards v. Heather, Select Ca. Ch. 3. 

A., having two copyholds, held of the manor of 
B., cuts timber on one and employs it in re- 
pairing the other ; after a veidict on an eject- 
ment by the lord for the foifeiture, A. brings in 
a bill and is relieved, but ordered to pay costs 
at law and in equity. Kash v. Derhij, 2 Vern. 
537. And see Durham {Bishop) v. Bippon. 4 
L. J. (0 s.) Ch. 32. 

Compulsory Sale— Against Infant.]— The 11 
Geo. 4 1 Will. 4, c. 65, s. 9, enacting that no 

infant shall foifeit copyhold land for his neglect 
or refusal to be admitted, does not prevent the 
lord from seizing quousque. Dimes v. Grand 
Junction Canal Co., 9 Q. B. 469 ; 5 Eailw. Gas. 
34 ; 16 L. J., Q. B. 107 ; 11 Jur. 429— Ex. Ch. 
bee 8. a, in the House of Lords, 3 H. L. Cas, 
794 ; 17 Jur. 73. 

A canal company was authorised by statute to 
puichase land on voluntary or compulsory sale 
by the persons interested (at prices to be agrc'cd 
upon or ascertained by commissioners or a jury), 
and a form of conveyance was presciibcd pur- 
poitmg that the paity granted all his “right, 
title and interest to and m the same, and every 
part thereof, to hold to the com])anv for ever.” 
The company was authorised to enter upon pay- 
ment of the price or tender, and was made liable 
to render compensation for damage done by their 
works, if claimed wuthin six months. A copy- 
holder in fee executed a conveyance in the 
statutory form to the company, who paid him 
the price and entered Held, that the con- 
veyance passed only such interest as the copy- 
holder could convey without the lord, and that 
on the copyholder’s death, no other person having 
been admitted, the lord might seize quousque 
for want of a tenant, and maintain ejectment 
land an action for mesne profits against the 
I company. Ih. 

By Conviction for Felony.]— There cannot be 
a forfeiture of copyhold by a conviction of felony 
before attainder, unless there is a special custom 
in the manor to the contrary, Bex v. Willes 
3 B. & Aid. 510. 

Where there is a remainder to the use of one ^ 
who is convicted of felony and hanged before 
admittance, the lands were not forfeited to the ^ 
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invA hnt descended to the heir of the surrenderor. Devise Subject to Charity.]— Devise of copy- 
d J(‘ffreu^ V IIicTiS, 2 Wils. K. B. 13. hold land in fee, on condition to pay 1,OOOZ. to 

A convholder in fee surrendeied to the use of chanty. Testator having left no next of kin, 
another person and afterwards, and before the nor any customary heir, and gift of charity being 
admittance of the surrenderee, was convicted of void, devisee held entitled to 1,000Z., and not the 
mole* felony : there being a custom in the crown or lord of the manor. Ileiielimaifh Y. Att.- 
that any tenant of customary tenements, Gen., 3 Myl. & K. 485. Keversing 2 Sim. & S. 
who should commit and be convicted of felony, 498 ; 4 L. J. (o.s.) Ch. 155 ; 25 R. R. 255. 
should forfeit his tenements to the lord Held, ^ ^ . 

that the surrenderor, before admittance, was Trust 'Estate— Customary Heiress of Devisee 

still tenant for the purpose of forfeiture, and of Surviving Trustee.] — A testatrix who died in 
that his estate was forfeited to the lord, and the 1851 devised her copyhold property to a trustee 
surrenderee not entitled to be admitted. Eex v. in trust to pay the rents and profits to J. King 
Mild may, 5 B. & Ad. 254 ; 2 N. & M. 778. for life, and after her death to certain charitable 

Where a copyholder was convicted of a capital purposes which were void under the mortmain 
felony but pairdoned upon condition of remain- acts. The testatrix died without heirs. The 
ing two years in prison, and the lord did not do trustee named m the will refused the trust, and 
any act towards securing the copyhold : — Held, two trustees were appointed by order of the 
th4 at the expiration of the two years, the copy- court in 1853, who were admitted upon the 
holder might maintain an ejectment for the land court rolls to hold upon the trusts of the will, 
against one who had ousted him, inasmuch as the One trustee died in 1873, and the surviving 
pardon restored his competency, and the estate trustee, who died in 1877, devised his trust 
would not vest in the lord without any act done estate to two trustees, neither of whom was ad- 
by him. Doe d. JEmns v. Brans, 5 B. & G. 584 ; mittcd to the copyholds. The survivor of these 
8 D. & *R. 399 ; 4 L. J. (o.s.) K. B. 322. trustees made no devise of his trust estates, and 

died leaving his youngest daughter, J anet Haw- 
Estoppel of Tenant.] — A copyholder who has kins, his customary heiress according to the 
been admitted to a tenement, and done fealty to custom of the manor. The tenant for life under 
the lord, is estopped, in an action by the latter the will died m 1883 Held, that Janet Haw- 
for a forfeiture, from showing that the legal kins who claimed by escheat and under a result- 
estate was not in the lord at the time of admit- ing tiust was entitled to be admitted as tenant 
tance. Doe d. Kepean v. Sudden, 1 D. & R. 243 ; to the copyhold property for her own benefit as 
5 B it Aid. B26 ; 24 R. R. 504. against the lord. Gallard v. JIatoltms, 53 L. J., 

Ch. 834 ; 27 Ch. D. 298 ; 51 L. T. 689 ; 33W. R. 31. 
Effect on Leases.] — See Alienation, infra. Where a lord admits a tenant upon the trusts 


5 B. it Aid. 626 ; 24 R. R. 504. 

Effect on Leases.]— /Sc-e Alienation, mfra. 


Forfeiture for Cutting Timber.]— cases, : 
supra, as to Timber. 

8. Escheat. 

Crown.] — Copyhold cannot escheat to the 
crown. Walher v. Denne, 2 Ves. 169 ; 2 R. R. 
185. 

Equitable Estate.] — Before the Intestates 
Estates Act, 1884 (17 & 48 Viet. c. 71), there 
could be no escheat of an equitable estate. 
Surgess v. Wlieate, 1 W. Bl. 123 ; 1 Eden, 177. 

Mortgaged Estate.] — Where a copyhold was 
sui rendered to a mortgagee and his heirs, and 
no condition was expressed in the surrpder, 
and the mortgagee died intestate and without 
an heir : — Held, that the lord was entitled to it 
as an escheat. Att.” Gen. v. Leeds, 2 Myl. & K. 
343. 

The lord, taking by escheat on the death of a 
tenant without heirs the fee simple of lands 
holden of the manor, hut subject to a demise by 
way of mortgage for a term of years, created by 
the tenant, is entitled in equity, as against the 
mortgagee, to redeem the teim. Downe (F/a‘- 
oounf) V. Morris, 3 Hare, 394 ; 13 L. J., Ch. 337 ; 

8 Jur. 486. 

A. B. makes a mortgage in fee, and dies with- 
out heirs Held, that the equity of redemption 
does not escheat, but belongs to the mortgagee, 
subject to the debts. Deale v. Sgmonds, 16 
Beav. 406 ; 22 L. J., Ch. 708 ; 1 W. R. 137. 

Debts.] — The lord takes an escheat subject to 
the payment of debts. Dvans v. Drown, 5 Beav. 
114 ; 11 L. J., Ch. 349 ; 6 Jur. 380. S. P., 
rnghm T. wm, 3 Efare, 749 ; 16 3m, 


of an indenture referred to in the surrender, he 
See oases, is to bo considered as consenting to those trusts, 
and is bound by them, upon the death of the 
trustee without an heir. Weaver v. Maule, 2 
Russ. & M. 97. 


Felony before 1870.]— Upon felony committed 
by the surrenderor before admittance of the sur- 
rendeiee, the copyhold escheats to the lord. Dex^ 
V. Mildmay, 2 N. & M. 778. 

So, although the surrender is by way of mort- 
gage. Ih. 


Q. COPYHOLDERS (RIGHTS OF). 

1. Surrender and Admittance. 
a. Agrreements to Surrender. 

Statute .] — Copyhold Act, 1894, ss. 84, 85, 86. 

In General.] — Parol agreement for the sale of 
copyhold lands, earned into execution. Dorrett 
V. Gomeserra, Bunb. 94. 

The heir of one who had covenanted to sur- 
render copyholds to the use of a settlement on 
his daughter’s marriage, being a lunatic, a sur- 
render cannot he made under the statute 4 Geo. 2, 
c. 10. Currie, Mx parte, 1 J. & W. 642. 

Injunction to restrain the vendor of oopyholdl 
premises, after dchvery of possession and receipt 
of part of the purchase money, from surrender- 
ing them to persons other than the purchasere^ 
Spiller V. SpiUer, 3 Swanst. 556 j 19 R. R. 276. 

Covenant for one’s self and heirs to surrefiflter 
copyhold, heir decreed to surrender it. Mev4 v. 
Deck, 9 Hod. 106. . ^ 

Copyholder contracl^, for yalTgable considwa** 
tion, to sell to bis Bom dies belote aofeisl 
1 surrender j Hxe sop. hM tp p^ormnee, 


t 











Covenants for Title.]-A. sold copyholds in 

lee Simple to B., and covenanted to surrender 
whacli he did the next day, and entered into the 
the usual covenants for title. Shortly after- 
copyholds were again sold : — Held 
that the covenants for title either ran with the 
land for the benefit of the second purchaser, or 

Bidden^ 7 Sim. 629 • 5 
B. J., Oh. 102.1 ’ 

t3n®re, whether covenants for the title of 
■copyholds inn with the land. 11. 

^pyhold l^ds mortgaged in fee by lease and 
^^e as fre^old, the customary heir is bound 
Tjy a covenant by further assurance ; but dui^ 
his infancy the court refused to foredose, and 


Husband and Wifa.j—A copyhold was aur- 
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and to crompel the widow to surrender free 
■bench. Hinton v. Biwton, 2 Ves. sen. 631 
Jimb. 277. 

A. covenanted on marriage, that, within u 
month, he would surrender his copyhold to his 
wife for life, remainder over, and if he neglected, 
then that he would leave Ins wife 500^. at his 
‘death. The husband made no surrender, but 
‘died after the month without assets. Decreed 
ithe heir to surrender. IVood v. Beseu, 5 Vm 
Abr. 547, pi. 3G. 

Mother gave bond to son conditioned to sur- 
render copyhold to him, of which she was the 
^heiress .-—Held, she became a tiustee for son. 
J lisoti's Case, 9 Mod. 62. 

Upon a voluntary covenant to surrender copy- 
holds, and in the meanwhile to stand possessed 
of them for ti ustees for the volunteers, though 
the coAmnant to surrender per se cannot be en- 
forced, yet a valid tiust is constituted for the 
volunteers. Steele v. Waller, 28 Beav. 466 • 6 
Jur. (N.&.) 1004; 3 L. T. 74. 

A copyhold was devised to ti ustees for certain 
persons, who, after the testatrix's death, sold it 
and the purchaser was admitted on the sur- 
render of the customary heir:— Held, that 
although the purchaser had thus obtained both 
the legal and equitable title, still, to make a 
good title, there must be a release from the 
-trustees of their baie right to he admitted. Ih 
Bill to have execution of articles for the sale 
of some copyhold lands to plaintiff, on payment 
•of 638?. to defendant E., a guinea being paid in 
part ; and to compel the loid of the manor to 
admit plaintiff in fee according to the agree- 
ment, which was decreed ; but there being no 
tender of a surrender to the lord, and conse- 
quently no refusal, he was to have his costs 
^ayle v. Beeves, Gilb. 188. 

Decree of foreclosure, mortgagor to surrender 
mortgaged premises, which were copyhold, at 
expense of mortgagee, mil v. Prioe, 9 Dick. 
o44. 

If A., for valuable consideration, undertakes 
to surrender a copyhold to B., and B., on bor- j 
rowing money from C., enters into a written 
agreement Avith C., that he, B., will suriendcr ’ 
the same copyhold to C., by way of mortgage 
security ; A. is not justified in refusing to sur- 
render the copyhold to B., because he, A 
has received notice from 0. of the agreement 
between him and B. The surrender by A to B 
does not preiudioe,but promotes that agreement’ 

V. Walford, i Buss. 372. 

executed on marriage of obligor, con- 
ditioned to settle lands, “if he should become 
seis^ m possession,” affects copyhold as weU as 
freehold. PreUle v. Soghurst, 1 Swanst. 580 


would go no further than directing the acconTif 

Xuld’be W payment, the plaintiff 

nould be let into possession, and enjoy till thA 
heir should attain twenty-oni, at whiSf L 
should surrender, and a day was given toZow 
^ause against the decree. ]sj>enoer v. 


b. Construction. 


Same Construction as at Law.]_The same 
construction takes place in copyholds as in oS 
law conveyances. Sntfon v.'4«e, 2 Atk. loj 
Berore admittance, mortgagee may biino- hiii 
of foreclosure, and after dem-eo an o^Ltment fm 
possession of the premises, n. 

The suiTendcr of copyhold must have the same 
construction with feoffments at laAv, and other 

and if The 

by 

Kf irASr A! 


life Estate.]— Sun ender of 'copyhold to the 

to the use 

remainder to the use of the child 
or children ^ A., and for want of such issue to 

life an estate ’for 

Tenant for life of a copyhold sold his estate 
and surrendered it, that the lord might adinu l’ 
the purchaser; the copyholder in reversion 
entered, and recovered at law: A. was relievoil 
in equity. Anon., 2 Free. 0. C 118 
Land siirrendorcd to lord is not vested in him 

as a trustee ffeonge , Amb. 627 

surrender, “to the intent, that the 
ord might regrant it to the siirrenderor, or such 
other person or persons, and for such life or lives 
w *® “Merest, as should be agreed upon 
between the lord and the surrenderort” Wallier 
'r.^AUngdon (.EarV), 10 L. J., Ch. 289 ; 3 Jnr^ 


surrender opo- 
I rates as a severance of a joint tenancy, though it 
IS revoo^le during the lifetime of the surren- 
deror. Oale V. Gale, 2 Co.v, 136. 

1 copyMdCthat is, 

‘win 7? to perfoim the 

surrenderee sufficient to support the 
fi of surrenderor’s will 

purpose. ^“‘s-'POsition of trustees for the ' 

to by a joint tenant 

to the use of his will would per se effect a 
severance of the joint tenancy. v 

^mpion, 3 De G M. & G. 202 ; 23 L. J., Ch. 
123. And see Lee, Ex parte, 5 L. J. (O.s.) K. B. 
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rendered to the use of husband and wife for 
their lives, and the life of the longer liver of 
them, and, from and after the decease of the 
suivivor, to the right heiis of the survivor for 
ever Held, that the husband and wife took a 
vested estate for their joint hves, as well as for 
the life of the survivor, with a contingent 
icniaindcr in fee to such survivor. Doe d. 
Dormer v. Wilson^ 4 B. & Aid. 303 ; 23 E. E. 275. 

A surrender of a copyhold to husband and 
wife, and the survivor, and after the death of 
the survivor, to the right heirs of both, vests an 
immediate fee-simple m the husband and wife 
by entiieties, and the husband cannot alien or 
devise any part of it, but on his death the whole 
survives to his wife. Green d. Creu v. Kmg^ 2 
W. Bl. 1211. 

A. purchases copyhold estate, and takes the 
surrender to himself and his wife and daughter, 
and their heirs : the husband and wife (as one 
pel son) take a moiety by entireties, and the 
daughter the other moiety : the husband mort- 
gages it and dies : void for the whole, and no 
relief in equity. Bacli v. Andrew^ 2 Vern. 120 j 
Pre. Ch. 1. 

Suriender to the use of 0. T. during life, and 
after his decease to the use of such one or more of 
his children as he should appoint, and, in default 
of appointment, to the use of his son D, T. and 
the heiis of his body. C. T. appointed to B. T. 
for life, and after his death to K. T. and E. T. 
for life, as tenants in common ; and after their re- 
spective deaths totheuseof grandchildren: — Held, 
that the latter limitation being void as an excess 
of the pow'er, the estate limited in the surrender 
to B. T. and the heirs of his body, w^as a valid 
remainder in tail, expectant on the estate for life 
of K. T. and E. T. as tenants in common. Doe 
d. SiehoUon v. Welford^ 12 Ad. & E. 61 ; 9 L. J., 
Q. B. 334. 

Surrender of a copyhold to the use of baron 
and feme for their lives, and heirs and assigns of 
the said baron and feme, and for default of such 
issue to the right heirs of the surrenderors. 
This is an estate in fee, and not an entail in the 
baron and feme ; otherwise had it been the case 
of a wiE. Idle v. Cooh, 1 P. W. 70. 

Pee Simple Conditional.] — Copyhold lands, 
w’hich by custom of manor are incapable of being 
entailed, are yet capable of such limitations as 
make them a fee simple conditional. Dudlen v. 
Middleton (^Lord), 9 Mod. 483. 

Equitable Estate Tail.] — Equitable estate tail 
in copyhold does not merge by accession of the 
legal fee. Merest v. James^ 6 Madd. 118. 

Assignee of Eeversion.] — The surrenderee of a 
copyhold is an assignee of a reversion within the 
stftute of 32 H. 8, c. 34, and may maintain an 
action of covenant upon a lease made by his i 
surrenderor, and the defendant in such action 
cannot protect himself by alleging the invalidity 
of the lease. WlUtton v. Peaooch. 3 Myl. & K. 
325. 

As to construction of a surrender creating a 
rent. See Bj?indler v, Wll/ordf 2 Vern. 16. 

“ Or ” meaning * ‘ And.” ] — In order to effectuate 
the intention of the parties, the court will 
construe the word “ or” to mean “and,” as well 
in a surrender of copyhold premises as in a 
wiU, Wright v. 3 Term Eep. 470 j 1 E, E. 


tv. 


Similar Names.] — John Bealand surrendered 
a copyhold in his occupation to the use of 
Joseph Lealand and John Lealand, his son, for 
their lives and the life of the survivor ; remainder 
to the hens of the body ot the said John Lealand, 
son of Joseph L. ; remainder to the right heirs 
of the said John Lealand : — Held, that the 
ultimate remainder was meant for the right 
heiis of John the surrenderor, as well because 
John the surrenderee was before described with 
the addition of the son of Joseph, as of the 
manifest futility of giving J ohn the surrenderee 
an estate in tail, and aftei wards a fee in suc- 
cession. Though, if the construction had been 
left doubtful, the ultimate remainder would have 
continued in the surrenderor. live d. Ihicltnall 
V. Foster^ 9 East, 405. 

A surrender w^as made in 1816 to the use of 
John Gr., of S., and Elizabeth, his wife, for their 
joint lives and the life of the survivor of them. 
After the death of the survivor, the property was 
to be sold, and the proceeds divided among the 
children or other issue then living of “ the said 
Elizabeth Gr.” and another person. There never 
w'as such a person as Elizabeth, the wnfe of John 
G., of S., but there wns an Elizabeth G., the wife 
of W. G., of B., a niece of the surrenderor, for 
w'hom he had a great regaid. The wife of John 
G., of B., was named Hannah. Upon a conflict 
of claims betw^een the children of Elizabeth G. 
and of Hannah G. : — Held, that the surrenderor 
intended his niece, Elizabeth G., and that her 
children were entitled to the property. Garner 
V. Garner^ 3 L. T. 396. 

Description.] — A steward is not bound to 
accept a general surrender of tenements without 
desciibing paiticiilaiiy what the tenements are, 
although the proposed surrender refers to a pre- 
vious surrender, in which there was a description 
of the tenements. Dtg. v. Bishop's Stohe, 8 B. 
E. C. 608 ; 4 Jur. 630. 

A surrender to the lord, in the absence of any 
custom to the contrary, should contain an accu- 
late and a specific description of the tenements 
sunendered, as they have been previously de- 
sciibed at the time of admission. Ilo. 

A copyholder surrendered his copyhold cottage 
with a croft adjoining, and a common right, be- 
longing to the same, “ all which premises (as the 
surrenderor described them) were then in his own 
possession ; ” and on the same day he devised 
‘‘ all his copyhold cottage and premises then m 
his owm possession.” In fact, the croft, between 
w'hich and the cottage and garden there was 
only a gooseberry hedge, was in the actual occu- 
pation of a tenant at the time ; yet held, that 
the w’hole passed under the description of “ all 
his copyhold cottage and premises ; ” the words, 
“then in his own possession,” being merely a 
mistaken description, following the mistake of 
the surrender, which mentioned the croft with 
the rest as then being in his possession. Good- 
right d. Lamb v. Pearsy 11 East, 58. , 

A surrenderee of copyhold premises has a right 
to have in his admittance a description of the 
premises corresponding with that in the sur- 
lender. Hayward v. IiaWy8 H. &: H.308: 30 
L. J., Ex. 178 ; 4 L. T. 519. 

Admissions on the court-rolls of a mmot pro 
pasture bosci et subbosci,” and for “ the pasture, 
wood, and underwood of,” &o., are sufficient to 
pass the land. Doe d» imglaJie v. t 0. 

B. 456 ; 18 L. J., 0. Z 128. 

Ancient admissions ot a copyh^W^r and thofee 

u 
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tinder whom he claims the land, by the desciip- 
tion of tres acras patri, may be constiued only to 
cairy the prima tonsiira, if, in fact, they have 
enjoyed no more under such admissions, while 
another has had the after-crop, and has cut the 
trees and fences, scoured the ditches, repaired 
the fences, and kept the drains, though the 
copyholder may have paid all the rates and 
taxes which was in his own wrong. Stammers v. 

7 East, 200 ; 3 Smith, 261 ; 8 R. R. 612. 

A. being tenant of copyhold premises at Cion- 
dall, undei four seveial admissions to the use ot 
himself for life and of such person as he should 
appoint, and in default of appointment, to the 
use of himself in fee, subject to certain quit- 
rents, and being seised and possessed of other 
real estates in Great Britain and Ii eland, and of 
a leasehold estate held under two leases at 
Blansby, devised his wdiole real estate in lands in 
Great Britain or Ireland, to his wife for life, and 
after her death to be divided between his two 
nephews and their issue, and in default of such 
issue, to be divided between the children of his 
nieces ; and by a codicil reciting that he had 
ordered all his estate in Great Britain and Ire- 
land, after the decease of his nephevs wdthout 
issue, to be divided, he revoked the same ; and 
before that division devised his whole real estate 
to B, and his heirs male, and devised his two 
leases with the quit-rents of his lands in Ciondall 
and in Blansby to B. after Ins wife’s decease : — 
Held, that B., after the wife’s death, took a tee 
in the copyhold premises. Cuthleii v. Lem- 
^riere^ 3 M. & S. 139. 

Rent “Compounded for.”]— Where there is a 
grant of a paiticular thing once sufficiently as- 
certained by^ some ciicumstance belonging to 
it, the addition of an alJcgation, mistaken or 
false, lospecting it, will not frustrate the grant ; 
but vhere a grant is in geneial teinis, there the 
addition of a particular circumstance will operate 
by way of lestiiction and modification of such 
grant : theiefoie, wlieie one having customary 
tenements, compounded and nncompounded, 
surrendcied to the use of his will “ all and sin- 
gular the lands, tenements, &c., whatsoever, in 
the manor which he held of the lord by copy of 
court-ioll, in whoso tenure or occupation soever 
the same were, being of the yeaily lent to the 
lord m the whole of U, 105. and compounded 
for” : — Held, that the words, “and compounded 
for,” restrained the operation of the surieuder to 
that description of copyholds then belonging to 
the surrenderor. And that the words, “ being of 
the yearly rent, &c., of it 10.s. which were 
not referable to any actual amount of his rents, 
cither compounded or nncompounded, though 
much nearer to the whole than to the com- 
pounded only, could not qualify or impugn that 
restriction. Itoe d. Oonolly v. Vernon, 5 East, 
51 ; 1 Smith, 318. 

Surrender to XTses.] — A surrender to uses, 
reserving a power of revoking them, may be 
maintained. jBoddmgton v. Abernetliu, 5 B. & 
0. 776 ; 8 D, & R. 626 ; i L. J. (o.s.) £ B. 181. 

Surrender not Voluntary.]— A. surrenders 
the reversion in fee of copyhold lands to his son 
to lessen the fine he must have paid in case it 
had come to him by descent ; after his son’s 
^ tteaty of marriage, the father tells the wife’s 
copyhold was so settled, in con- 
of which, and of some leasehold lands, 
L Was had and 2,OOOZ. portion paid : 


this surrender of the copyhold held not to bo 
voluntary or fraudulent. Kirli v. Clarke, Pre 
Oh. 276. ’ 

Voluntary Conveyance.]— An assignment of 
personal property for a considei atioii "clearly in- 
adequate is fraudulent as against creditors 
under the IStli Eliz. But copyholds not being 
naturally subject to debts, a conveyance of them 
could not be frandulent against creditors. Ma- 
thews V. Fearer, 1 Cox, 278 ; 1 R. R. 39. 

Mortgages.] — Copyholds being mortgaged to- 
gether with fieeholds, moitgageo could not, "by any 
act of his, defeat cieditois having only the free- 
hold to le&ort to. Copyhold estate not assets 
for specialty debts to the Ciown. Aldrich v 
Coo 2 )er, 8 Ves. 882, 393 ; 7 R. R. 86. 

A mortgagee of a copyhold could not tack a 
judgment to his mortgage, because no judgment 
could before 1 & 2 Vict. c. 110 affect that estate. 
Cannon v. Pack, 6 Yin. 222, pi. 6 : 2 Eq. Ca* 
Abr. 226, pL 6. 

The equity of redemption of a mortgage in 
fee of copyholds is made legal assets by 3 & 4 
Will. 4, c. 104. Burrell, In re, Buriwll v. Smith, 
39 L. J., Ch. 541 ; L. R. 9 Eq, 443 ; 22 L. T 
263. 

Payment of creditors ont of a copyhold for- 
feited by mortgage. Anon., Cary, 7. 

Charge of Debts.]— The Act 1 Y^ill. 4, c. 47 
enabling a tenant tor life under a aviU to sell 
lands for payment of the debts of any testator 
whose estate “by law shall be liable to the 
payment of any of his debts” is prospective, 
and now extends to copyholds, although they 
w'ere not liable to the payment of debts when 
the act passed. Branch v. Browne, 2 He G. & 
Sm. 299 ; 17 L. J., Ch. 435 ; 12 Jur. 768. 

Introductory words, referable to all testator’s 
woildly estate, amounting to a charge, copyhold 
lands are liable as w'-cll as ficehold. In this 
case there wms also a copyhold which had not been 
surrendered, this w^as also declared liable. 
Coombes v. Qlhso^i, 1 Bio. C. C.273. S. V., Ken- 
tish V. Kentish, 3 Bro. C. C. 257. 

Where a testator, having both freehold and 
copyhold estates, chaiges his real estate with 
payment of his debts, if he has surrendeied the 
copyhold to the use of his will, the fieehold and 
copyhold shall be applied ratcably ; but if he has 
not surrendeied the copyhold, it shall not be 
applied until the fieehold is exhausted. Grow- 
coch V. Smith, 2 Cox, 397. 

Under a devise, that all testator’s debts 
“should he fiist paid and satisfied Held, 
that a customary estate surrendered in trust for 
several persons, and for the use of such as the 
testator should appoint, w'as subject to the tes- 
tator’s debts ; the first disposition running over 
all. Godolph in v. Pennech, 2 Yes. sen. 271 . S. P., 
Ronalds v. Feltham, Turn. & R. 418. 

Hevise of aU the testator’s “real ” and personal 
estate, “ subject to debts ; ” affects copyhold lands 
unsurrendered for the benefit of the creditors, 
there being no freehold lands ; if there had been, 
it would have been otherwise. Ithell v. Beane, 

1 Yes. sen. 215 ; 1 Hick, 132. 

By a marriage settlement, a freehold estate 
was settled on husband and wife for their lives, 
remainder to the first, &c., son in tail, remainder 
to trustees for 500 years to raise portions for 
daughters, remainders over j covenant from the 
husband to settle his copyhold, estate, to the 
same uses. A surrender was made, but no term 
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was limited. The freehold estate not being 
sufficient to raise the daughters’ portions ; de- 
creed the copyhold estate should be charged, and 
Pliable to raise the portions. Shouldham v. 
BkoMham, 2 Vein. 321. 

QuEere, whether copyhold lands are subject to 
sequestration. Carmarthen Qlarquis) v. Raw- 
4on, 3 Swanst. 294. 

c. Operation. 

Barred hy lapse of Time.] — A suit to compel 
the lord to admit a tenant according to the 
custom of the manor is a suit to recover land 
within the meaning of the Statute of Limitations, 

3 & 4 Win. 4, c. 27, ss. 2, 3. Walters y. Webh, 
.39 L. J., Oh. 677 ; L. h. .I Ch. 531 ; 18 W. R. 587. 

When the lord has seized quousque for non- 
payment of fines, the right of the tenant to re- 
cover the land cannot be deemed to have first 
accrued at the time when he pays or tenders the 
fines. Ih. 

Copyhold lands, of which W.’s ancestor was 
tenant, were seized by the lord quousque for 
non-payment of fines : — Held, that after twenty 
years’ discontinuance of possession W. was barred 
by 3 & 4 Will. 4, c. 27, from bringing a suit to 
compel the lord to admit him as tenant. Ih. 

P., Mex V. arm! let/, 5 D. P. 0. 19 ; Phillijps, 

J3x parte, 1 H. & W. 660. 

Legality of Lord’s Title,] — The legality of the 
title of the lord or steward who admits a copy- 
holder is immaterial, provided the admission is 
in pursuance of a surrender, and not of a volun- 
tary grant from the lord. Doe d. Bvrgess v. 
Iliompson, 1 N. & P. 215 ; 5 A. E. 532 ; 2 H. &: 
W. 451; 6L.J., K. B. 57. 

Itelation back to Surrender.] — The title to 
copyhold lands relates back from the time of 
the admittance to the surrender as against all 
persons but the loid, so that the surrenderee 
may lecover in ejectment against the surrenderor 
on a demise laid between the times of surrender 
nnd admittance. Roldfast d. WiwUamsY. Clap- 
ham, 4 Burr. 1952 ; 1 Term Rep. 600 ; 1 R. R. 309. 

P., Bmtlh V. Adams, 18 Beav, 499 ; 23 L. J., 
Ch. 625 ; 2 Eq. Rep. 517 ; 2 W. R. 381. See 5 De 
G., M. & G. 712 ; 24 L. J., Oh. 258 ; 18 Jur. 968 ; 
*2 W. R. 698. 

An admittance of the surrenderee before trial 
will maintain ejectment brought by him before 
admittance, upon a demise laid between the time 
of surrender and admittance. Doe d. Bennington 

V. Rail, 16 East, 208. And see King v. Turner, 
1 Myl. & K. 456 ; 2 L. J., Ch. 188. 

A devisee of a copyhold or customary estate, 
which had been surrendered to the use of the 
will, having died before admittance, her devisee, 
though afterwards admitted, cannot recover in 
‘ejectment ; for his admittance has no relation 
to the last legal surrender, but the legal title 
I'cmains in the heir of the surrenderor. Doe d. 
Vernon v. Vernon, 7 East, 8 ; 3 Smith, 6. 

The customary heir of a copyhold tenement 
cannot maintain trespass without entry, but 
after entry there is a relation back to the actual 
title, as against a wrongdoer, and he may main- 
tain an action for tiespasses committed prior to 
3iis entry. Barnett v. GmUlford {Bari), 11 Ex. 
19; 24 L. J., Ex. 281; 1 Jur. (N.S.) 1142; 3 

W. R.406. V y ; 

Admittance on Trusts.] — ^Where a lord admits 
a, tenant upon the trusts of an indenture referred 
to in the surrender, he is to be considered as 


consenting to those trusts, and is bound by them 
upon the death of the trustee without an heir. 
Weaver v. Manle, 2 Russ. & M. 97. 

Rights of Administrator.] — One who is ad- 
mitted tenant, upon a claim as an administrator 
de bonis non to the grantee of a copyhold pur 
autre vie, having no title in such character, 
cannot recover in ejectment by virtue of such 
admission, as upon a new and substantive grant 
of the lord. Zouche d. Forse v. Forse, 7 East, 
186 ; 3 Smith, 191, 

Remaindermen.] — Devisees of contingent re- 
mainders in a copyhold, not being in the seisin, 
cannot make a sm-render of their interest ; nor 
will such a surrender operate by estoppel against 
the parties or their heirs. Doe d. MaoJtsell v. 
TomTilns, 11 East, 185 ; 10 R. R. 467. And see 
Doe d. Lushing ton v. Landaif, 2 Bos. & P. (N.n.) 
491 ; 9 R. R, 682. 

A., a copyholder for life, remainder to B., sur- 
rendered his own and B.’s estate (over which 
latter he had no control, and by which he let in 
B.’s remainder), and took a new copy for the 
lives of himself, 0. and B. successively ; and on 

A. ’s death, after twenty years had run against B., 

B. entered on the possession then vacant : — 
Held, that as against 0., who had no possession 
and no title, B. might defend his legal title, 
coupled with possession, in ejectment, however 
twenty years’ adverse possession by A. might 
have barred B.’s possessory right as against him, 
or might have disabled B., if he had continued 
out of possession, fiom recovenng in ejectment. 
Doe d. Burrotigh v. lleade, 8 East, 353. 

Heir- Apparent.] — If the heir-apparent of a 
copyholder in fee surrenders in the lifetime of 
his ancestor, and survives him, the heir of such 
surrenderor is not estopped by that surrender of 
his ancestor from claiming against the sur- 
renderee. Goodtitle d. Faulhner v. Horse, 3 Term 
Rep. 365 ; 1 R. R. 719. 

To Uses of Will.] — ^A surrender of copyhold 
lands to the use of a will only operates on the 
estate which the surrenderor has at the time of the 
surrender. Doe d. Ihhot v. Cowling, 6 Term Rep. 
63. And see Franherd v. Pranherd, 1 Sim. & S, 1. 

The effect of the Wills Act (7 Wih. 4 & 1 
Viet. c. 26), s. 3, is to enable a copyholder to 
devise his estate in every case, dispensing with 
a surrender to the use of the will, but leaving 
the estate in the customary heir till the admit- 
tance of the devise. Garland v. Mead, 40 L. J., 
Q. B. 179 ; L. R. 6 Q. B. 441 ; 24 L. T. 421 ; 19 
W. R. 1156. 

Where, therefore, a copyholder devised his 
estate to two trustees, appointing them guar- 
dians of his customary heir who was an ixSant, 
and the devise was entered on the court-rolls, 
and after proclamations the trustees, who had 
not disclaimed the devise, did not come in to be 
admitted, but tendered the infant heir for ad- 
mittance, and the lord refused to admit him on 
the ground of the devise ; — ^Held, that the lord 
could not seize quousque for want of a tenant. 
Ih 

A copyholder has a right to surrender to the 
use of his will, though there is no instance of it 
upon the records of the manor. Ohwrch y, 
Mundy, 15 Ves. 403. 

A custom in a manor that copyholds shall not 
be surrendered to the use of a will, is bad. 

V. WhUe, 3 Bro. 0. 0. 286. 

•* 3 , 4 :' ”"' 2 * ^ 
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A copyholder in fee having surrendered to the 
use of his will, and afterwards surrendering to 
new particular uses, with reversion to himself in 
fee, is in by the old use, and may devise the re- 
version without any admittance, or fresh sur- 
render to the use of his will. Tlirustout d. 
Gower V. Ounmngham, 2 W. Bl. 10-16. 

Qusere, whether, after forty years’ possession 
of a copyhold under a will, a surrender to the 
use of the will shall not be presumed. Lijford 
V. Coward^ 1 Vern. 195 ; 2 Gh. Ca. 150. 

Belief against Merger.]— A tenant w'ho 

by the custom of a manor had no power of de- 
vising his estate, except by creating two long 
terms therein, which were devisable, granted 
such terms to A., wdro was his tenant from year 
to year, and devised the estate. The Court of 
King’s Bench having decided that the terms had 
merged in the estate from year to year : — Held, 
by the Master of the RoUs, on demurrer, that 
the devisee had no equity against the customary 
heir, to be relieved against the merger, though 
effected by mistake. Woodman v. Tilhy^ 4 L. 
J., Ch. 1G9. 

Afid see 7 Will. 4 & 1 Yict. c.i26, s. 8, repeal- 
ing 56 Geo. 3, c. 192. 

Several Devisees.] — ^Where a copyhold 

surrendered to the use of a will was devised to 
six persons, of whom one offered to be admitted, 
but the lord refused to admit him : — Held, that 
the lord ought to have admitted him, and could 
not seize quousque. Roe d. Ashton-^. Sutton^ 
2 Wils. K. B. 162. 

Want of Surrender Supplied— In Favour 

of Belations.] — The want of a surrender of copy- 
hold estate to the use of the wall was supplied in 
favour of a widow, against co-heiresses, daughters 
of the devisor, married, and infant grand- 
daughters by deceased daughters. The Lord 
Chancellor was of opinion, that in supplying a 
surrender the court was to look only to the ob- 
ject, not to the circumstances of the parties, as 
whether the heir has a provision or not. Hills 
V. Downton^ 5 Yes. 557. 

The want of surrender supplied for a widow 
against collateral heir, viz., a sister, whether pro- 
vided for or not. As to a son, quaere. Fielding v. 
Wirmood^ 16 Yes. 90. 

The want of a surrender supplied, even though 
the wife had a provision under a settlement. 
Smith V. Balter^ 1 Atk. 886. 

See Chapman v. Gibson, 3 Bro. C. C. 229 ; 
Church^, Mundy, 12 Yes. 426. 

Feme covert (heiress-at-law) and her husband 
being drawn in to enter into articles for supply- 
ing the defect of a surrender of copyholds to the 
use of a wiU, whereby they were devised to the 
plaintiff ; the plaintiff not allowed to carry these 
articles into execution, in respect of the fraud, 
and against feme covert, Preston v. WaseiL 
Pre. Ch. 76. ^ 

A surrender supplied for a limited interest (a 
wife for life), though the devisees over (nephews 
^ and nieces) were not entitled to have it supplied 
for them. Marston v. Gowan, 3 Bro. C. C. 170. 

,i * ^ Testator seised of freehold and copyhold 
.1 ^ , estates in certain counties devised all his lands 
and hereditaments in those counties to his wife 
for life, remainder to his first and second sons in 
tail, remainder to his wife in fee, the court would 
not supply the want of a surrender, th^re being 


freehold estates to answer the words of the de- 
vise. Milhourne v. ^Illbourne, 1 Cox, 247 ; 2 
Bro. 0. C. 64. 

A., having made a surrender of copyhold, left 
it in the hands of tenant, who took it in order lo- 
be presented ; A. afterwards devised the estate 
to hib children, but the tenant neglected to pre- 
sent the surrender ; — Held, that the surrender 
ought to be made good, and decreed that estate 
should be enjoyed according to the will. Lloyd 
V. Burton, 2 Bro. P. 0. 281. 

It made no difference in supplying asurrendei'y 
that the custom required a surrender to trustee's 
to the uses of the will, or that the only provision 
wms an annuity issuing out of the copyhold itself. 
Brad'lich v. Mnttoch, 6 Madd. 361. 

Where the owner of a freehold and copyhold 
estate (the latter of which could not be devised, 
but by conveyance to a trustee, and declaring 
uses by will), devised to his youngest son all his. 
messuages and tenements, the court would not 
su])p]y a surrender, or put the heir to election, 
though the devise was to a younger child. Hudg- 
sin V. Merest, 9 Price, 556. 

Surrender not supplied for a child under a 
devise in general terms, not mentioning copyhold 
estate, and not executed to pass the freehold. 
Sampson v. Sampson, 2 Y. & B. 337. 

Surrender not supplied for a child against a 
grandchild unprovided for. Want of surrender 
bupjdied in the case (if a deed, as avcU as a will^ 
but upon the same principle as in the case of a 
will, or the execution of a power, i.e., for and 
against the same person. Rogers v. MarslialL 
17 Yes. 294. 

Surrender supplied for younger children, the 
heir having a provisioii under the will or other- 
wise, without regard to the amount. Garn v. 
Garn, 16 Yes. 268. S. P., Macey v. Sliurnier, 1 
Atk. 389 ; Pihe v. White, 8 Bro. C. 0. 286 ; Hard- 
ham V. Roberts, 1 Yeni. 132. 

Where a testator devised his copyhold, being 
boi’ough English, to his eldest son, and houses to 
his youngest son, the houses being soon afterwards 
burnt, and never having been entered upon by 
the younger son, the court would not su])ply the 
want of a suirender. Cooper v. Cooper, 2 Vern. 
265. 

A testator devised all his cottages, messuages, 
lands, tenements, and hereditaments, whatsoever, 
to hib daughter B., and the heirs of her body, to 
enter upon at the age of twenty-one. B. married 
the plaintiff, and upon a bill to have the defect of 
surrender supplied and transferred, it was held, 
that the copyhold passed to B. by the general 
words. And rews v. Waller, G Yin. Abr. 287, pi. 12. 

Equity would supply the want of a surrender 
as well for an elder son as a younger, in case of 
gavelkind copyhold, if it appeared to be the 
intent of the will that the eldest son shall have 
the copyhold, paying a legacy thereout to the 
younger son. Bradley v. Bradley, 2 Yern. 163. 

Defective surrender ot copyhold could not be 
supplied for grandchildren. Perr y v. Whitehead,, 
6 Yes. 544. 

Equity would not supply the want of a surren- 
der in behalf of a natural child. Fursaher v. 
Bobinson, Pre. Ch. 475 ; Gilb. Eq. Rep. 139. But 
if it had a legacy from the father, payable at 
twenty-one, would allow maintenance. Criehett 
V. Dolby, 3 Yes. 12. 

Testator, by his will, taking notice that he had 
not surrendered copyhold estates which he de- 
vised, but directing his son to convey them, and 
devising to the son other estates, though the 
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holds were not devisable by custom, the siirren- 
clers wei'e decreed to be made. Ward ell v. 
Warden, 3 Bro. 0. G. 116. 

Qujerc whether, after forty years’ possession 
-of a copyhold under a will, a surrender to the 
use of the will should not be presumed. Lijfonl 
V. Coward, 1 Yern. 195 ; 2 Gh. Ga. 150. 

Devise in general terms of all the residue, 
and remainder of real and personal estate, to 
nephews and nieces, not being for creditors, wife, 
or children, was not sufficient to raise a case of 
election, or for supplying the want of surrender 
of copyhold land, contiguous and intermixed 
with freehold against the heir. Judd v. Pratt, 
15 Yes. 390. 

A testator being entitled in reversion to copy- 
holds anti in possession to freeholds by his will in 
1804, devised h's freeliold, leasehold, and copyhold 
estates, to his wife for life, with remainder to his 
three younger children. In 1807 he made another 
will, commencing with the words, “ This is the 
last will and testament,” and thereby he gave all 
his real and personal estates to his wife for life, 
and after her death, all his “property” and 
effects to all his children equally, except his 
eldest son. The testator dieil in 1807. In 1851 
the reversion of the copyholds fell into possession : 
— Held, that the court would, if necessary, supply 
a surrender in favour of the objects to wiium the 
first will (‘Xpressly devised the copyholds. Free- 
man V. Freeman, Kay, 479. Affirmed, 23 L. J., 
Ch. 838 ; 2 \Y. R. 658. 

Held, also, that, as there wars freehold property 
upon wiiieh tlie general devise in the second wull 
could opeiate, theic wms no ground for deciding 
that it revoked the intended devise of the copy- 
holds by the former w ill. 1 h. 

Qumre, wiiether, in the absence of a special 
custom, it was necessary to surrender a reversion 
or remainder in copyholds to the use of a wiU. 
Ik 

A will, so called, of copyholds, does not operate 
strictly as a devise, but lather as a designation 
of the person to take under the previous sui ren- 
der ; analogous, in some respects, to the appoint- 
ment of a use under a power created by deed. 
Ib. 

A father is a judge of the quantum, and al«o 
of the time wiien his daughter’s provision shah 
take place ; and a limitation to a daughter, on 
failure of issue male of an eldest son or sons, is 
not too remote, but shall be considered as a pro- 
vision. Gortnrj V. Kush, 3 Atk. 191. 

A father limited a copyhold estate to a first 
■son in tail, and to a second, third, fourth, and 
fifth son ; but not having suriendered it, the 
second son brought hi'a bill to have the W’^ant of 
the surrender supplied. The court decreed it to 
all the sons, in the same order that the father 
left it ; for wdiere it di<l not introduce a hardship, 
or leave other children in distress, the court w^oultl 
always decree the provision made for one child 
to be as extensive as he intended. Ib, 

Construction of a residuary devise as including 
under the general words “ estate and effects ” a 
copyhohl, not surrendered in favour of a younger 
son, subject to debts, the wdll reciting that the 
eldest son wms provided for, and no freehold 
estate. Pennington v. Pennington, 1 Y. &B.40G. 

A devise of “ all my real estate ” w'ould carry 
copyhold surrendered, and, if no freehold, (for 
favoured objects) copyhold not suiTendered. 
Wmitworth V. Com, C Madd. 363. 

Devise of copyhold estates in general terms, to 
a ehild, passed all copyhod# sttr^rendered and not 


surrendered, to the nse of the wdll. Blunt v. 
Olltlieroio, 10 Yes. 580. 

Customary heir was bound to elect, claiming 
copyhold not duly suriendered to use of wull, 
Ib, 

Copyholds passed under a general devise. 
Reevas v. Baher, 18 Beav. 372 ; 2 Eq. Rep. 476 ; 
23 h. J., Ch. 599 ; 18 Jur. 588 ; 2 W. R. 354. 

Copyholds held to pass under a will by the 
words “moneys, property, and effects,” aided 
by the context. Streafjield v. Cooyer, 27 Beav. 
338. 

Devise of a house as leasehold, which afterwards 
turned out to be partly leasehold and partly 
copyhold : — Held, to be a valid gift of the whole 
of the property. Bmh v. Cnlloway, 1 W. R. 
638. 

In Favour of Creditors.]— Defect in sur- 
render of copyhold to use of will supplied in 
favour of cretlitors. Itliell v. Beane, Dick. 132 ; 
1 Yes. sen. 215. 

If copyhold estate was devised for debts. 
IIolmefi Y. Coglull, 12 Yes. 216; 8 R. R. 323. 
S. P., Kidney v. Coummaber, 12 Yes. 136. 

Surrender supplied for ci editors, though there 
was freehold specifically devised by the same 
will. Blmby v. Faley, 2 Bro. G. C. 325 : Dick. 
698. 

Where a man devised his real estate to be sold 
to pay debts and pecuniary legacies, and subject 
to his debts and legacies devised his peisonal 
estate to his sifter, the court wmuld not supply 
the defect of a sui lender of the copyhold to the 
use of the wife, if the other estates sufficed to pay 
the debts. Mallubar v. MuUabar, Forrest, 78. 
S. P., Brake y. Robinmm, 1 P. Wms. 443. 

Equity would supply the want of a surrender of 
a copyhold when it was devised for the provision 
for jounger children, or in favour of creditors, or 
a puichaser, Bradley v. Bradley, 2 Yern. 163. 

In favour of Charity.]— Surrender of a 

copyhold not supplied to substantiate a devise to 
a chanty, wiiore there were prior limitations to 
strangers, Att.-Gen, v. Boioning, A m b. 571. 

Tenant for life.] — The admittance of a 
tenant for life upon a surrender to the use of a 
will, enures as to the admittance of those in 
remainder, so as to vest the estate in them. 
xSmifli V. Glasscoek, 4 C. B. (K.s.) 357 : 27 L. J., 
C. P. 192 ; 6 W. R. 487. 

Where a testator devised a cop} hold to his 
wife for life, and at her death, equal shares to 
her six childien as tenants in common, and the 
widow after his death w'as admitted ; and 
after the death of three of the children, the 
eldest son got himself admitted after proclama- 
tion to the whole estate, as heir, but it appeared 
that a younger brother was alive, and there was 
no eviilence of the decease of one of the sistqrs : 
—Held, that the eldest son could not maintain 
ejectment for more than four-sixths of the wffiole 
estate. 1 b. 

Feme Covert.] — ^Eeme covert’ cannot, at laY’, 
make will of copyhold lands surrendered by her 
before marriage to the use of her will ; n,or 
can she declare the use of the surrender. 
d. Thornbmnj v, , Amb. 627. ^ 

tSuch a surrender becomes void or suspehdfd 
by marriage. Ik 

A custom for feme sole to bar without 
render and private ia had. Ik ? 
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A feme covert having power, under articles of 
separation, to dispose of her estate. Qiimre, 
whether her surrender of the copyright is good. 
Pompton V. Collinsoyi. 2 Bro. G. 0. 377 ; 1 H. Bl. 
334 ; 2 B. R. 786. 

If a copyhold is surrendered to such uses as a 
feme covert shad by will or codicil appoint, a 
paper, purporting to be a will, though made by 
her living with her husband, is a good execution. 
JDriver JBernj v. Thompson^ 4 Taunt. 294 ; 13 


Befusal by Steward out of Court*]— “A persoiij 
claiming to be admitted as heir to a copyhold 
need not tender himself to be admitted at the- 
lord’s court, if the steward, upon application to 
him out of court, has refused to admit him J)oo 
i\. Burrell v. BeUamy,% M. & S. 87 ; 14 B B 


Married Woman.]— A feme covert who sur- 
renders copyhold lands, ought previously to be- 
examined separately from her husband by the. 
steward of the manor. JDrirer d. Berru v 
4 Taunt. 294 ; ^ 

But by special custom she may be separately 
examined before two customary tenants. Ih. 

A feme covert entitled to a copyhold surren- 
dered it, after secret examination by the steward,, 
to the use of her husband with his assent, testi- 
fied by his immediate admittance Held, that, 
this surrender was valid. SemiuDi v. 3fmi\ % 
Biiig. 378 ; 11 Moore, C. P. 243 ; 4 L. J. (o.s.> 

As to a surrender of copyhold estate by feme- 
covert, with her husband’s privity and consent., 
but without his having actually joined in the 
act. Taylor v. FhH 'qh^!, 2 Ves. sen. 23. 

Husband and V'ife surrendered the wife’s copy- 
holds to the mortgagee in fee, reserving the power 
to redeem to the husband and his heirs ; the-, 
husband afterwards released his equity of redemp- 
tion to the mortgagee ; the mortgagee entered 
into the possession, and the husband afterwards- 
died : — Held, that the wife was entitled to re- 
deem. lleece v. ITlchs, 2 Sim. & S. 403 : 4 L. J. 
(O.s.) Ch. 85. 

A woman seised of copyholds executed a sur- 
render, jointly with her husband, to such uses* 
as her husband should appoint, and in default 
of appointment, to him in fee, but no admit- 
tance was entered. The husband then executed, 
a conveyance of the -copyholds to a purchaser, 
but still there was no admittance. The plain- 
tiff, who claimed under the purchaser, filed a bill 
to restrain mi action of ejectment by the copy- 
hold heir of the wife, and to compel a siirrender 
to complete his title Held, that the husband 


form, but not surrenders in substance : therefore, 
where a feme covert omitted to surrender to the 
use of her will : — Held, that the case was not 
within that statute. Doe d. Kethereote v. Bartle, 
1 1). & B. 81 : 5 B. & Aid. 492. 

Since 55 Geo. 3, c. 192, a copyhold estate 
will pass under a general devise of all the tes- 
tator’s real estate, although there was no previous 
surrender to the use of his will. Doe d. Clarhe^ 
V. Budlam, 5 M. & P. 48 ; 7 Bing. 275 ; 9 L. J. 
(O.S.) C. P. 74. 

But copyholds which have been surrendered to 
the use of the will do not pass by a general devise 
of the real estate, where the will was made before 
55 Geo. 3, c. 192. Doe d. SmFh, v. Bird, 5 B. & 
Ad. 695 ; 2 H. & M, 679 ; 3 L. J., K. B. 78. 

A copyhold was surrendered to the use of A. 
for life ; remainder to such person or persons, 
and for such estate or estates as A. should appoint 
by will, executed in the presence of and attested ; 
by three witnesses ; remainder, in default of such 
appointment, to the use of A. in fee. After 55 
Geo. 3, c. 192, A. devised to B. by a will executed 
in the presence of two witnessess only : — Held, a 
good devise of the remainder in fee, and that the 
want of a surrender to the use of this will was 
aided by the statute. Doe d. Hiclirn an v. 

1 & M. 780 ; 4 B. & Ad. 56 ; 1 L. J., K. B. 

238. 

Equitable Interest — Devise before the 
Statute,] — Before 55 Geo. 3, c. 192, general 
words of devise included a legal estate in copy- 


such general words should include it ; and when 
the question is of an equitable estate, some 
intention must be shown that such general 


Ereehench.]- 


A surrender by a wife of a. 
consent, and after having, 

. .. -ined, to the use of a piii^ 

chaser from the assignees of the husband, who 
had become bardvrupt, is effectual to bar her 
right of freebencli, if any such existed by special- 
custom, although, at the time of such surrender,, 
the purchase not having been completed, the. 
purchaser had not any legal estate in' the 
premises. Wood v. Lainbirt/i, 1 Ph. 8 ; 5 Juiv 

Freebench can be barred by a mere devise 
without a surrender to the use of the will 
Zaeey y. Mill, 44 L. J., Ch. 215 ; L. B. 19 Eq. 
346 ; 32 L. T. 48 ; 23 W. B. 285. 

— Assent of Husband.]-— A custom for a feme 
covert to surrender her copyhold lands, without, 
the assent of her husband, is bad. Stevem d. 
Wise V. Tyrrell, 2 Wils. K.*B. 1. 

A custom ill a manor required that the consent 
of the husband to a surrender by his. wife should 


COPYHOLD. 


be expressed in the surrender and admission : a 
surrender was made by the wdfe at a general 
court, and the husband was present at that 
court, but in the surrender his consent was not 
expressed Held, that the surrender was in- 
operatiye. Doe d. Shelton y. Skelkm^ 4 N. & M. 
857 ; 3 A. & E. 265 ; 1 H. & W. 287 ; 4 L. J.. 
KB. 167. 

Copyhold property may be cony eyed by a 
married woman without the concurrence of her 
husband, under certain circumstances, notwith- 
standing the proviso in the 3 4 Will. 4, c. 74, 

s. 77. as to copyholds. Shirley, Ex ])arte, 5 
Bing. (N.C.) 226 ; 7 D. P. 0. 258 ; 3 Jur. 125. 

- — Infant Deputy Steward.] —A surrender 
by husband and wife of her copyhold estate, 
taken out of court by a deputy steward who was 
under age, and b}^ whom the wife was separately 
examined, is valid, the infancy of the deputy 
steward fonning no ground of objection. Eddle- 
ston y. Collins, 3 De G., M. &: G. 1 ; 22 L. J., 
Ch. 480 ; 17 Jur. 331 ; 1 W. E. 169. 

By Clerk of Castle.] — A castle, being parcel of 
a manor, a custom of the manor for the clerk of 
the castle, who was appointed by the lord, to 
take surrenders of copyholds in the castle con- 
currently with the stewards of the manor, is a 
legal custom. Doe d. StlllweU v. hJelUsh, or 
MeUersJh, 1 N. & P. 30 ; 5 A. & E. 540 ; 2 H. & 
W. 341 ; 6 L. J., K B. 41. 

To Dse of Will out of Court. ]-~A surrender out 
of court to the use of his will, made by the 
surrendeiee of a coi;)yhold before his admittance, 
is absolutely void and of no effect, and cannot 
be made good by his subsequent admittance. 
Doe d. Tojielcl y. TofieU, 11 East, 246 ; 10 E. E. 
496. 

Surrender to Trusts.] — In the absence of any 
special custom to that effect, the lord cannot be 
compelled to take a surrender by deed burdened 
with trusts. Flach y. Downing College, Carn^ 
hridgi. 13 C. B. 945 ; 1 C. L. R'. 692 j 22 L. J., 
C. P. 229 ; 17 Jur. 697 ; 1 W. E. 453. 

There may be an immemorial custom in a 
manor to surrender lands in trust. Snook y. 
hldttook, A. & E. 239 j 6 H. & M. 783 j 5 E. J., 
K, B. 206. 

Private Act as to Trusts.] — Copyholds were 
surrendered to the use of a will whereby they 
were devised to trustees for sixty years, with a 
proviso for cesser, and subject thereto to B. for 
life, remainder to his first son in tail. On the 
death of the testator the trustees were admitted 
and a fine wms paid : the trusts of the term became 
satisfied. By a private act new trustees therein 
named were empowered to sell the copyholds, 
discharged from the limitations of the will, and 
by any surrender by them made, according to the 
custom of the manor, and in the same manner as 
if they were the copyhold tenants, to surrender 
them to the use of the purchaser in fee. No 
estate was given to the new trustees by the act ; 
it contained a clause saving the rights of all 
persons except those interested under the will. 
Tlie new tj'ustees sold the co])yholds, and ten- 
dered a surrender to the steward, which was re- 
fused, on tlie grounds that they must first be 
admitted tenants of the manor, and that the 
estate tail could only be barred by a surrender, on 
which, by the custom of the manor, a fine was pay- 
able to the lord : — Pleld, that inasmuch as under 


3 & 4 Will. 4, c. 74, s. 50, the tenant for life and 
remainderman in tail might, by one surrender, 
bar the entail and convey to a purchaser, and 
they had already been admitted by the operation 
of the admittance of* the original trustees, the 
lord was not prejudiced by the private act sub- 
stituting the new trustees as siirrenderors, in lieu 
of the tenant for life and remainderman in tail, 
and was therefore bound to accept their surrender. 
Reg. V. Weedon Beck Manor, 13 Q. B. 808 ; 18 
L. J., Q. B, 289 ; 13 Jur. 1121. And see Dixon 
V. Wilkinson, 1 W. E. 513. 

An act incorporated certain persons as a com- 
pany for the purpose of making a canal, and gave 
them powers to purchase and hold lands ; it 
authorized persons to ‘‘ contract for, seU, and con- 
vey their lands,” gave a form of conveyance “of 
all the estate, right, title, and interest” of the 
person conveying, and enacted that all such con- 
tracts, agreements, sales, conveyances, and assur- 
ances should be valid to all intents, Sic. S., a 
tenant of copyhold land, a portion of which was 
wanted for the canal, sold it to the company, and 
executed a conveyance according to the form 
given by the act. On the death of S., the lord 
made a proclamation for his heir to come in and 
be admitted. No one appearing, the lord seized 
the land quousque. He afterwards brought 
ejectment against the canal proprietors, and 
obtained judgment against them on the ground 
that the conveyance under the Canal Act had 
only vested in them an equitable estate in the 
copyhold land (a corporation not being entitled 
to be admitted). He then interfered to stop the. 
navigation. The canal proprietors filed a bill, 
against him, praying that the customary heir of 
S., or such other person as the plaintiifs might 
appoint, might be admitted to the copyholds, the 
plaintiffs undertaking to pay the fine and fees- 
upon such admission ; and further praying for a 
perpetual injunction. The Vice-Chancellor made 
a decree, that the customary heir of S. (who had 
been made a party to the suit) should be admitted 
tenont, and when admitted should hold the same 
as trustee for the plaintiffs in the suit, and the 
amount of the fine was referred to the Master, 
and an injunction was granted as prayed .'-—Held, 
that the decree of the Vice-Chancellor was right. 
Dimes V. Grand Junction Canal Co., 3 H. L. Cas. 
794 ; 17 Jur. 73. 

Three Years’ Term — Waiver.] — By the written 
customs of a manor (confirmed by an act), every 
person to whose use lands are surrendered ought 
to come within three years after the surrender is 
presented, and be admitted : — .Field, that this 
custom was only for the benefit o£ the lord, who 
might waive it, and grant a valid admittance 
after the expiration of the three years. Doe d. 
Warwick V. Coomhs or Conibes, 6 Q, B. 535 ; 14 
L. J., Q. B. 37; 8 Jur. 1166. 

Under Power of Attorney — Authority,] — 

Where copyholds are surrendered by attorney, 
and the 'attorney exceeds his power, the admit- 
tance is cut dowm to the limits of the surrender 
authorised by the power. Carter v. Carter, 3 
K & J. 617 ; 27 L. J., Ch. 74. 

A i)ower of attorney by husband and wife, 
severally and respectively appointing an attor- 
ney to surrender the wife’s customary tenement 
into the lord’s hands, is a nullity. Graham, v. 
Jackson, 6 Q. B. 811 ; 14 L, J., Q. B. 129 .; 9 
Jur. 275. 

The death of the wife is a revocation of such 
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a power, and a surrender subsequently made by 
the attorney is inoperative and void. " Ih, 

Purchaser of copyhold not obliged to accept of 
surrender by letter of attorney. A custom that 
it must be in person is not contrary to law. 
Mdclwl V. Xeal, 2 Ves. sen. 670. 

Upon sale in court of copyhold, vendor coming 
for aid is compelled to surrender in pcison, if it 
can be done conveniently. JS^od v. Jldtou, 6 
Madd. 50 j 22 B. R. 235. 

Evidence of.] — A court-roll, stating that 

a surrender was by power of attorney, would bo 
secondary evidence of such power of attorney, 
if the same cannot be found after a sufficient 
search. Doe d. Couusell v. CapeHon, 9 Car. A P. 
112 . 

The steward of a manor proved, that, where 
a surrender was by a power of attorney, the 
practice ’aus, to keep the power of attorney 
within the court-rolls. The power in question, 
which wns fur a surrender in 181 1, coukl not be 
found either with the court-roll ov anywhere in 
the office in vhich the court-rolls had. 'been kept 
ever since 1814, both by the present steward and 
his predecesbor, who was steward in 1814 Held, 
sufficient to let in secondary evidence. 

Implied Admittance.] — ^Admittance to copy- 
holds may take place by implication, though what 
IS done is done out of coiirt and the tenant’s name 
is not placed on the rolls of the manor. Eevle- 
siastical Commhsionera v. Parr, 63 L. J. 0 B 
[^894] 2 Q. B. 420 ; 9 E. 542 ; 71 L. T. ^ 

42 W. E. 501—0. A. 


e. ITecessity of. 

After Proclamations. ] — If copyholders do not 
come in to be admitted, after proclamations, on 
so many com t da^^s, the lord may seize their 
lands. Claijton v. Cooler, 2 Atk. 449. 

Two Proclamations — Failure to be ad- 
mitted — Presumed Enfranchisement.] The 

right of a loid of a manor to seize quousquo doe^ 
not accrue until after three proclainatioiib to the 
tenant to come in and be admitted, or until after 
the latter has refused ; but such refusal must be 
deliberate, and not a mere failure to be admitted. 
Consequently where a tenant came in, but was 
not admitted tbrcaigh some defect in his title 
the right did not accrue to the lord. Until such 
right accrues the Statute of Limitations does not 
run against the lord. Ecdedahtical Commls- 
mners v Parr ([1894] 2 Q. B. 420), applied and 
explained. Deighfon v. Deighton, 04 L. J Ch 
796 ; 13 R. 743 ; 73 L, T. 86 ; 43 W. R. 685? 

Remainders. ]~-Where the reversion in fee of a 
copyhold, expectant on a life estate, vests by 
devise in the tenant for life, who has been ad- 
mitted as tenant for life, the life estate is merged 
and another admittance in respect of the estate 
dejsed is necessary. Doe d. Wmder v. Zawes- 
2 H. & ?. 195 ; 7 A. & E. 195 ; W. W. & D. 484 • 

7 L. J., Q. B. 97. * 

The admittance of the particular tenant of a 
wpyhold is an admittance of the remainderman 
CtmroJb V. Mvndy, 12 Ves. 426, 

. ' * 4 . ? tenant for life, remainders over, is admitted 

S ' remainders without new admission 

#1. V. OooU, 3 Lev. 308. 

a tenant for term, dies before expiration 
- husband continues in without new admission or 


5 A testator devised a copyhold estate, of which 
he was seised in fee, to his wife for life; and 
t decease he directed his executors to 

t sell the estate and divide the proceeds. The 
^ widow was admitted for life, and after be? 

decease the executois sold the estate and ex?- 

j cuted a bargain and sale to the purchaser The 

t purchaser made his will in 1837, before lie h d 

b been admitted tenant of the copyhold estate 

f .I"? ^‘ffiUTbold estate and died 

t Held, that the admission of the wife of the first 
J testator enured for the benefit of tlic purchasS 
, under the executors ; that the customary heir 
of the purchaser took no estate in the copyholds 
• but that they passed to the wife as devisee. Sea- 

' by copy of court-ioll, granted 

to A. the reversion of certain premises then in 
, Ins teiiuie, to have and to hold to B. for his life 
J immediately after the death of A. :~Held thnt 
^ B. might OB the death of A., mainiam an IdeoS 
I ment, although he had never been admitted ho 
I having aeiiuired a perfect legal title ly the grant 

' e'^52.' ^ 

A., who held lands of a manor, devised them to 
thiee tiustoes and their lieirs to the im of B. for 
liie, with remainders over. After A.’s death B 
was aibmtted and enjoyed the lands during his 
hfc. He died having by his will, according to 
the custom ot the manor, nominated his tuc- 
cessor, who was a stranger. On a bill by the 
remaindermen under A.’s will, claiming that the 
power ot noniinatiiig a successor was vested in B 
by viitue of the will, and that therefoiv it must 
bo exercised by him in reference to tlie limita- 

of a stranger: 

—Held, that B. was customary tenant under the 
■will, and also a trustee for the purposes of the 
will, and that every right which he had acquired 
by ac mission on the court-rolls wns, beyond his 
own life estate, held for the benefit of the re- 

7 Cb. D. 453 ; 37 

JLi. 1. bbb — C. A. 

Trustees after Admittance of Remainderman.] 

A copybohler in fee deviled his estate to trus- 
tees tor a term of years, and subject to the term, 
to A. in fee. A., who was an infant, was ad- 
mitted and paid a full fine. After his admit- 
tance the lortl made proclamations, and the trus- 
ees refusing to be admitted he seized (luousque : 

Held, that, as by the form of the admittance 
A. was admitted in presenti and nut merely to 
the remainder, the lord had both a tenant on the 
roll and a full fine, and therefore could not 
lorce the trustees to come in and be admitted. - 
V. JmD, 42 L. J., Q. B, 203 ; L, R. 
b Q B. 388 ; 28 L. T. 672 j 21 W. R. 952— 
itx. (Jn. 

Settlement— Married Woman— Declaration of 
Trust by Deed acknowledged — Validity of 
against Heir — “ Disposition.’^]— A voluntary 
declaration of trust of copyholds made by a 
married w'oman, the tenant on the rolls, by deed 
acknowledged, with the concurrence of her 
husband, is a valid “disposition” in equity of 
the copyholds under s. 77 of the Fines and Be- 
coveiies Act, and the customary heir of the 
marued 'woman will be bound by the trusts. 
M Y (41 L, J.; Oh. 105 j L.B. m 

64) apphed. Carter y. C4rt$r, 65 L, ^T.) Qlt/ 
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[1896] 1 Ch. 62; 13 R. 824 ; 73 L. T. 437; 41 
W. R. 73. 

Previous Surrender Presumed.] — Scmble, 
after long enjoyment under an admittance to a 
copyhold, a previous surrcndei’ (not eiitored on 
the rolls), may he presumed. v. Allen^ 

1 J. & W. 61*1 ; 21 R. R. 255. And sec Cookes 
V. Ilelhcr, 1 Ves. sen. 234. 

After forty-five years’ possession, a perpetual 
injunction was granted. Eniylit v. Adamson^ 

2 Free. C. C. 106. 

Bevisees.] — The devisee of a copyhold estate 
has no title until admittance, and such a right 
cannot he forfeited to the lord, hut continues in 

the heirs of the surrenderor. d. Jefferies v. 

, liven, no. 

Devise of a copyhold duly surrendered to A. 
and his heirs in trust for B. and his heirs ; upon 
the death of B. without heirs, the heir of the 
trustee has no equity to compel the loid to admit 
him, and his bill was dismissed wdthout costs. 
Williams v. Lonsdale {Lord)^ 3 Yes. 752. 

A surrcndei ce (for a valuable consideration) of a 
copyhold tenement, who had never been ad- 
mitted thereto, devised it to A. : — Held, that A., 
although admitted, gained no legal title to the 
premises. Matfhow\. Oshorne, 13 C. B. 919 ; 22 

L. J., G. P. 2U ; 17 Jiir.GOG ; 1 AV. R. 151. 

Mortgage.] — Till admittance of the surrenderee 
of a copyliold upon mortgage, the surrenderor 
continues the legal tenant, and he could not, 
before 7 AVill. 4 ic 1 Abet. c. 26, s. 3, devise the 
equity of redemption, even after the surrender 
made, witliout a new surrender to the use of his 
will ; hut the legal estate, which, on his death, 
descended to his heir-at-law, carried the equity 
of redemption also to the heir in respect of the 
mortgage. Doe d. 81iewcn v. Wroot, 5 East, 132 ; 
1 Simth, 363. 8. P., Kcnelel v. Scrafton^ 8 A^es. 
30. 

An equity of redemption in copyholds passed 
bvwill without surrender. 21^ Namur a v. Jones^ 
l^Bro. C. C. 481. 

A trust or equity of redemption of a copyhold 
could not pass by a will, unless attested by three 
witnesses. Waystafffe v. Wagstajffi^ 2 P. AYms. 
258. Appleyard v. IFcc^/, Select Ca. Gh. 42. 

A mortgagee of copyhold premises, who has not 
been admitted by the lord of the manor, cannot 
maintain ejectment against the tenant of the 
mortgagor, unless the relation of landlord and 
tenant has been established aliunde. Bay son v. 
Adooek, 9 Jur. (n.s.) 800 ; 7 L. T. 747. 

A,, being owner of a copyhold, made a condi- 
tional surrender of it, in 1826, to AV„ to secure 
money lent. In 1832, A. sold the copyhold to G., 
and made a surrender of it to him absolutely. 
In 1833, G. was admitted tenant ; and, in 1834, 
AY. was also admitted tenant : — Held, that, on 
ejectment brought by AY., he wns entitled to 
recover. Boe d. Wheeler v. Gibbons, 7 Car. &: P. 
161. 

As to the right of the surrenderee under a 
mortgage deed containing a power of sale to enter 
for the purposes of such sale without admittance. 
See v. Waltham, 2 A. & E. 485 ; 4 N. & 

M. 537 ; 4 L. J., K. B. 98. 

AYhere a surrender is made referring to a deed 
which states that the surrender was made as a 
security for money, and provides, that^ after 
twelve months more the surrenderee may soil, and 
pay himself, such deed and gurren^der are h mort- 


gage, and the court wdll compel the lord, upon 
the death of the surrenderor, to admit his heirs 
on payment of the fines, according to the custom 
of tlie manor. Wearer v. Kbtglake, 9 L. 3., (0.s.) 
Ch. 20. 

Copyholder in fee makes a conditional surren- 
der for securing a sum of money at the end of 
six months. Money not being paid, and mort- 
gagee willing to continue his money, they desire 
the lord that the old surrender might be taken 
up, and a new one made for six months longer ; 
but the lord insisted the mortgagee should come 
in and be admitted, and pay a fine of two years’ 
value. Equity wall not relieve against the lord. 
Tredioay v Fotherley, 2 A"ern. 367. 

The omission of the assignees of an insolvent 
debtor to sell or take possession of the copyhold 
estate of the insolvent, or to cause an entry of the 
assignment or copy of the appointment of the 
assignees to be made on the court rolls, or to 
possess themselves of the copies of court roll for 
a period of nineteen years after the insolvency, 
whereby the insolvent is enabled to retain the 
propel ty and hold himself out as the owner, and 
mortgage it for value to a person who had no 
actual knowledge of the insolvency, does not 
constitute an equitable ground for givingsucli 
moitgagee a charge in piiority to the title of the 
assignees. Cole v. Coles, 6 Hare, 517. 

Copyhold mortgaged in fee, by lease and re- 
lease as freehold, the customary heir is hound by 
a covenant for further assurance ; but during 
his infancy, the court refused to foreclose, and 
would go no further than directing the account, 
and that in default of payment tlie plaintiffs 
should be let into possession and hold and enjoy 
till the heir should attain twenty-one, at which 
time he should surrender, and a day was given to 
show cause against the decree. Spencer v. Boyes, 
4 A^es. 370 ; 4 R. R. 215. 

Beposit of Copies of Court Roll.]— An 

equitable lien or mortgage may be created of 
copyholds by the mere deposit of the copy of 
court roll. Whitbread, v. Jordan, 1 Y. & 0. 303 ; 
4 L. J., Ex. Eq. 38. 

And see Lewis v. John, 9 Sim. 366 ; 0. P. 
Cooper, 8 ; 7 L. J., Ch. 242 ; Warner, Ex parte,, 
19 Yes. 202. 

It is, therefore, not sufficient for the protection 
of a purchaser or mortgagee of copyholds, that 
he should search the court rolls for incum- 
brances ; he ought to require the vendor or 
mortgagor to produce an abstract of his title, 
and copy of his admission to the copyhold 
premises ; and if the latter document is not 
forthcoming its non-production must be reason- 
ably accounted for. Ib, 

Costs of Admission.] — B., tenant in com- 
mon of copyholds, joins in deposit of deeds on 
an equitable mortgage, and a foreclosure bill is 
dismissed as against him. Upon the question of 
costs of admission : — Held, that a surrender of 
copyholds stands on the same footing as a coo-- 
veyance of freeholds, and a decree cannot be 
varied as to costs of admission. Bryce v. 

2 Drew. 41; 2 Eq. Rep. 8; 17 Jur. 1173; % 
AY. R. 87. 

Right to Tack.]-— Since 3 & 4 Will. 4, 

c. 104, a mortgagee of copyholds may tack a 
simple contract debt to his mortgage debt, as 
against the customary heit or devisee, but not as 
against specialty creditors^ Melfe Y. Chester, 20 
Beav. 610; 25 Id., 
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Where copyhold is twice mortgaged, by sur- 
render before the same stewaid, a third mort- 
gage to the steward, who buys m the first, shall 
not postpone the second. Brothers v. Bciioe^ 
Fitzg. 118, 

A. and B. (A. owning one-third of a freehold 
estate and a copyhold estate, and B. the other 
two-thirds of the freehold estate) moitg.i ged the 
entire freehold estate and the copyhold to C., to 
secure 6,000Z. A. subscquenilr moitgaged his 
one-third to D. to secure 12,000/. ; and B., sub- 
sequently to that, mortgaged his two-thirds to C. 
to seciiie 2,000/. C. filed his bill to foreclose : — 
Held, that he was not entitled to tack his 
second mortgage ; but that upon D. paying olf 
plaintiffs fiist mortgage, the entire estate should 
be conveyed to him, which he should hold both 
for that which he paid plaintiff and his own 
mortgage for 12,000/., D. thereby being allowed i 
to tack, although C., being plaintiff, was not 
allowed to tack under precisely similar circum- 
stances. TliormnjGroft v. Croehit^ 7 Jur. 712. 
Affirmed 2 H. L.'Oas. 239. I 

Defective Surrender made Good.] — ^A. 

mortgages copyhold lands to B., but the surren- 
der not being presented within the time limited 
by the custom became void. Afterwards A. 
becomes bankrupt. On a bill by B. against the 
assignees, this defective surrender was made good. 
Taylor v. Wheeler^ 2 Vern. 565. And see Fnwh 

V. WincheUoa^ 1 P. W^ms. 280. 

Defective surrender for securing a sum of money 
which was become void by not being presented 
in due tune, made good against subsequent pur- 
chaseis with notice. Blenharm v. Jmticns^ 

2 Bro. P. 0. 278, S. P.. Jennings v. Moove^ 2 
Vern. 609. 

Where, by the custom of a manor, no time is 
limited for presenting surrenders, an incum- 
brancer whose security had not been enrolled 
until long after a subsequent incumbiance, will 
not be postponed, although the subsequent 
incumbrancer had no notice of the prior charge. 
Horlocli V. PricUley^ 2 Sim. 73 ; 29 E. E. 58. 

Locke King’s Act.]— -The Act 17 & 18 

Yict. c. 113, for rendering mortgaged estates 
primarily liable for payment ut the moitgage 
debt in exoneration of the personal and other 
estates of the deceased mortgagor applies to copy- 
holds. V, piper ^ 1 J. & H. 91 ; 29 L. J., 

Oh. 719 ; 6 Jur. (N.s.) 1026 ; 2 L. T. 458 : 8 

W. B. 543, 

Partition,] — A. & B., joint tenants of a copy- 
hold, made partition by parol without the assent 
of the lord, and afterwaids occuined in severalty. 
A. surrendered to C. by general words ; C. was 
not entitled to be admitted to the parcels occupied 
by A. in severalty. jRca* v. Soutlmoody 5 M. & Ey. 
41 4. And see Lee^ Bxparte^ 5 L. J. (o.s.) K. B. 290. 

Appointees.] — ^A. surrenders a copyhold to such 
uses as B. shall appoint, and in default of it and 
until appointment, to B. in fee ; B. appoints to 
C. The lord is bound to admit C. without re- 
quiring the previous admission of B. Bex v. 
Omidlc iManov\ 3 & M. 484 ; 1 A. & E. 283 ; 

3 L. J., K. B. 117. 

Donees of Power of Sale.]— Where by the 
custom of a manor one of three donees of a power 
of sale is admitted as tenant until the execution 
of the power of sale by them, if the lands so 
given by the power are purchased by donee 


so admitted, he cannot call upon the lord to 
admit his sui render until he has been himself 
admitted as bargainee of the land. Bea. v 
Copthall, 1 W. E. 306. 

Surrender for Sale to Trustees.] — According 
to the custom of a manor, when a power was 
given by the will of a copyhold tenant to his 
executors to sell lands, the lord, after the death 
ot the tenant hail been presented, and after three 
pioclamations, might seize the same, until ad- 
mission of the customary heir or some other per- 
son claiming to bo athnitted ; and the heir or 
such other person might be admitted to hold the 
same for the purposes ileclaied by and subject 
the powers contained in the u ill ; and upon such 
admission, the lord was cn tilled to the same fine 
as upon an adinitlance to a fee-simple; and 
when, after such admission, the exccutois ap- 
pointed the lands to a purchaser, and the 
appointment vas enrolled, the purchaser was 
entitled to be admitted, whet her before such 
enrolment the heir or such other person had or 
had not been admitted Held, that although the 
person admitted to the lands devised before the 
execution of the power was himself the heir, and 
had paid the same fine as upon an admittance to 
a fee-simple, and although the power was after- 
wards executed in his favour, he must be admitted 
again, and pay a fine before he could sui render 
the lands, inasmuch as the execution of the 
power destroyed the effect of the first admit- 
tance, and caused a vacancy on the roll. Beg. v. 
Corlctt, 1 El. A BL 836 ; 22 L. J., Q. B. 335': 17 
Jur. 1024 ; 1 W. E. 306. 

Where a copyholder surrendered to the use of 
his will, and thereby ordered two persons to sell 
and apply the money for the purposes of the will : 
Held, that they might sell without being ad- 
mitted ; and that the lord wms bound to admit 
the vendee, upon the payment of only one fine. 
Holder d. Myard v. Pre^ston, 2 Wils, K, B. 400. 

A testator devised copyholds to such uses as A. 
and B., or the survivor of them, his executors or 
administrators, should appoint, and subject 
theieto, to the use of A. and B., their heirs and 
assigns, upon certain trusts ; and he directed 
his trustees to sell the copyholds as soon as con- 
veniently might be : — Held, that the trustees 
could make a good title to a pui chaser without 
being admitted, triads v. Blelinrdson, 2 Be Gr., 
M. .S; G. 658 ; 22 L. J., Ch. 105 ; 17 Jur. 926. 

A copyholder by will authoiised his executor 
to sell tile copyholds and to convey the same to 
the purchaser : — Held, that the executor had 
power to sell and to convey to the purchaser, 
who thereupon was entitled to be admitted, and 
that it was not necessary that the trustee con- 
veying should be previouslv admitted. Bey. v. 
irZ/Avn?, 3 B. & S. 201 ; 32 L. J., Q. B. 9 ; 9 Jur. 
(N.s.) 439 ; 7 L. T. 326 ; 11 W. R. 70. 

A copyhold was devised to trustees for certain 
persons, who, after the testatrix’s death, sold it, 
and the purchaser was admitted on the surrender 
of the customary heir :~Held, that although the 
purchaser had thus obtained both the legal and 
equitable title, still, to make a good title, there 
must be a release from the tiustees of their bare 
right to be admitted, Afeele v. lFtf//er, 28 Beav 
466 ; 6 Jur. (N.s.) 1004 ; 3 L. T. 74, 

Heir-at-law.] — An heir-at-law may devise a 
copyhold descending to him, although he has 
neither been admitted to it nor has paid the 
lord’s fine upon the descent. Boe i v 
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WiU07}, G N. & M. 800 ; 5 A. & B. 321. S. P., 
Xing V. Tiiriw^ 1 Myl. & K. 456 ; 2 L. J., Cli. 
188. And see Right d. Taylor v. Banhs^ 3 B. 

6 Ad. 6G4 ; 1 L. J., K. B. 254. 

So he may devise his reveision without admit- 
tance. JDoe d. Whider v. Lawe,^^ 2 N. & P. 195 : 

7 A. & E. 195 ; W. W. & D. 484 ; 7 L. J., 
Q. B. 97. 

A testator, who was seised of a copyhold, died 
in 1808, leaving T. his heir-at-law and devisee of 
the fee in reversion. T. died intestate, never 
having entered or been admitted to the copy- 
hold, nor having dealt with the reversion in any 
way : — Held, that the heir-at-law might main- 
tain ejectment without admittance. Bob d. 'Tay- 
lor V. Cnsj), 1 P. & D. 37 ; 8 A. (& E. 779 ; 8 
L. J., Q. B. 41. 

A mandamus to the steward of a manor, to 
admit a copyholder claiming by descent, refused, 
on the ground of descent giving a complete title 
without admittance. Rex v, Renmt. 2 Term 
Eep. 128. 

Heir-at-law of J., who was the last of three 
lives named in grant of copyhold, brought bill 
against lord to be admitted for his own life, and 
the lives of two other poisons whom he should 
nominate, alleging the custom of manor to be so . 
defendant denierl the custom by answer, and 
insisted he was not bound to renew. Issue 
was directed as to the obligation to renew, 
but on appeal, order was reversed, and bill 
dismissed. Grafton (Duke') v. Horton, 2 Bro 
P. 0. 284. 

In copyholds the lord is a trustee for the heii, 
and is bound to admit him ; though the lord be 
the original grantor, yet ho is only in virtue of 
the trust rejiosed in him by the law. Ha son v. 
Day^ Gilb. Eq. Kep. 77. 

Omission of “Heirs.”]— Where copyholds 

descendible horn ancestor to heir, according to 
the custom, are held foi the joint lives of the 
lord and the tenant for the time being, and the 
copyholder is admitted to hold to him (not say- 
ing “and his heirs”) for the joint li\es of him- 
self and the lord, according to the custom, the 
heir of the copyholder cannot maintain eject- 
ment before admittance. Doe d. Dand V. Thomp- 
son, 13 Q. B. 670 ; 18 L. J., Q. B. 326. 

Stamped Admittance.] — Estates of inheritance 
were held at the will of the lord, according to 
the custom of the manor, subject to fines on the 
death of the lord or tenant, and on alienation, 
and to other dues. The tenant might alien by 
customary bargain and sale, with the licence of 
the lord indoised. Churts were held twice a 
year, at which new tenants on death or aliena- 
tion weie bound to appear, and have their 
names entered on a roll, paying a shilling to the 
steward. On default made, the lord might seize 
quousque : — Held, that in cases of alienation, the 
estates passed by the conveyance licensed by the 
lord ; and, where the lands descended, the heir 
became entitled as in case of freehold ; and con- 
sequently, that a pel son taking as heir was not 
bound, on enrolment, to receive a stamped ad- 
mittance from the steward. Doe d. Carlisle 
iEarl) V. 'Towns, 2 B. & Ad. 585 : 9 L. J. (o.s.) 
K. B. 278. 

Executor of Termor.] — If a copyhold is granted 
for a term of years, the executor of the termor 
is obliged to be admitted, and the lord is en- 
titled toa fine upon such admittance. Bath (Marl) 
v* Ahnef, 1 Burr. 206 ; 1 Ke». 471 ,* Uck. 6. 


! Disclaimer.] — ^A copyhold may be disclaimed 
by parol or by other matters without deed. 
Rex V. Wilson, 5 M. & By. 140 ; 10 B. & 0. 80 ; 
8 L. J. (O.S.) K. B. 101. 

On a devise of copyhold surrendered to the use 
of the will, the estate descends upon the heir, 
subject to the contingency of being divested by 
the admittance of the devisee. Ib. 

Ho disclaimer by the devisee, therefore, i» 
necessary to vest the estate in the heir. Ib. 

Where several Claimants.] — Where there arc 
two claimants by cliff eient titles to a copyhold 
tenement, the lord must admit both. Rex v. 
Hexham (JIanor), 1 H. & P. 53 ; 5 A. & E. 559 ; 
2 H. & W. 397 ; 6 L. J , K. B. 33 ; Rex v. Cog g an, 
6 East, 431 ; 2 Smith, 417. 

The lord is bound to admit the customary heir 
of a copyholder in fee, although there is a sur- 
render to the use of the will, and a devise by 
the surrenderor, there being no claim of admit- 
tance on the part of the devisee. Rex v. Wilson,, 
5^M. & By. 143 ; 10 B. & 0. 80 ; 8 L. J. (o.S.> 
K. B. 101. See Doe d. Perry v. Wilson, 6* 
H. & M. 809 ; 5 A. & E. 321. 

So, although it appears (upon the return to a. 
mandamus) that the non-claim of admittance on 
the pait of the devisee is the result of a con- 
tiivance between him and the customary heir, to 
depiive the lord of the fine which woulcl be 
payable upon the admittance of the devisee. Ib^ 

Surrender of Chambers in Hew Inn.] — A sur- 
render of chambers in Hew Inn, to the treasurer 
and ancients of the society, made with their 
assent, to the intent that they might grant the 
chambers to a pin chaser, passes the estate to 
such purchaser before admission; admission i& 
not necessaiy. as in the case of copyholds, tov 
complete the grantee’s estate, but is only for the 
purpose of signifying the assent of the society 
that a grantee should become a member of the 
inn. Doe d. Worry v. Hiller, 1 Term Bep. 393. 


f. Enforcing. 

By Mandamus — Parties.] — A mandamus wiU 
not be granted commanding the steward of a 
manor to accept a surrender into the hands of 
the lord, according to the custom, unless the 
lord is made a party to the rule. Reg v. Bmns,, 
1 Q. B. 355, n. S. C, nom. Reg v. Witehford. 
(iSteicard), 7 D. P. C. 709 ; 8 L. J., Q. B. 251 
3 Jur. 533. And see Anon , 2 L. J. (o.s.) K. B. 93. 

A mandamus to admit to a copyhold tenement 
must he directed to the lord as well as to the 
steward ; not to the steward only. Reg v* 
Powell, 4 P. & D. 719 ; 1 Q. B. 352. 8. C., nom* 
Reg V. Richmond (Steward), 10 L, J., Q, B. 148 : 
5 Jur. 603. 

A mandamus to admit will not issue to the 
steward of a manoi belonging to the crown^ 
though he may have received his appointment 
from the commissioners of woods and forest® 
under 10 Geo. 4, c. 50, s. 14. Ib. 

A mandamus to admit must be directed to the 
lord as well as to the steward, in the case of a, 
crown manor, the management of which only 
vested in the commissioners of woods and forests^ 
under the 10 Geo. 4, c. 50, and the profits of 
which are applied under 1 & 2 Viet. c. 2, to the 
public service ; and therefore a peremptory writ 
cannot issue. The remedy in such a case" for a 
refusal to admit is by biW in chancery. Ih, 
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A mandamus lies against a steward for not 
admitting a deYisee, under the pretence that the 
testator was insane. A?? Loift. 390, 

Where a bill is brought for surrender of cop.y- 


I person, having been admitted to copyhold do 
! ^nsed them in fee to two trustees for the benefit 
ot his family, whom he also appointed guardians 
to his infant son, his customary heir. The trus- 
tees provetl the will, but did not claim them- 
selves to be admitted, but called upon tlie lord 
to admit the infant heir by liis guardians. The 
lord refused on account of the'dcivise. if the 
two devisees had been admitted, the lord would 
have been entitled to a double hue instead of a 
single fine on the admittance of the heir. The 
court refused a mandamus to compel the lord to 
adniit the heir, on the ground, that it was a 
matter of discretion, and tlicy would not grant 
the writ, as the effect of granting it would be to 
enable the trustees to evade })ayment of a double 
line, and to commit a breach of tvns-f 


be a party. Amm.^ 6 Yin. Abr. 293. S. F. 
Anon., 2 Yin. 239, pi. 5. 

On bill to compel performance of covenant tc 
surrender to A. in trust, A. must be a party 
€oj)e v. Parry, 2 J. & 538. 

hTo general decree can be made for all copy’ 
holders, unless by agreement between lord am 
copyholders. Anon., Cary, 27. 

Claim Barred— lapse of Time.]— \Yhere it is 
clear that by 3 & 4 W ill. 4, c. 27, a claimant ’s 
title to a copyhold is barred by lapse of time, 
the court will not compel the lord, by mandamus, 
to admit -him. Poie v. Ayarndley, 5 O. P. C. 
19. S. P., PMllq^s, Px parte, 1 H. & ^Y. 660 : 
Walters v. Well), 39 L. J., Ch. 677 ; L. B. 5 Ch. 
531 ; 18 W. B.587. 


Avoiding Fine.]— Where, by the custom of a 

manoi, peisons not being previoirsly customary 
tenants, or not dwelling in the manor, })iircha.s- 
ing by surrender customary lands within the 
manor, were liable to pay a larger fine to the 
lord than tenants or inhabitants ; and a person 
not beiiJg a tenant or inhabitant, had purcha.se(i 
the equity of redemption in a customary estate 
and in order to save the larger fine due in re- 
spect thereof, had subsequently become the pur- 
chaser of a smaller estate ; the court granted a 
man damns to the lord and steward to admit him 


Heirship.] — \Yhere a party claims to be ad- 
mitted, as heir by the custom, he is entitled to a 
mandamus directing the lord to admit him. 
Meg. Y. Ham {Manor'), 8 L. J., Q. B. 265. 

Nature of Eeturn.] — Ydiere a person, 

claiming as heir-at-law of a tenant last seised of 
a copyhold, was refused admission by the lord, 
and a mandamus issued, but the lord in his return 
' , thereto_ did not deny the heirship, except argu- 

mentatively, the court ordered a peremptoi*y 
A- mandamus. Mex v. Brewers' Co., 4 D. & B. 492"; 

The court will grant a mandamus to compel 
mpy the lord to admit a person who claims as heir of 

l^p' ^ deceased copyholder, if he has made out a 

F prim^ facie case of title by descent according to 

the custom of the manor, even though the lord 
suggests that the tenement has escheated to 
himself, for want of an heir. Meg.y. JDencliL 1 
B. 0. C. Ill; 22 L. J., Q. B. 39. 

Mandamus to a lord to admit P. to copyholds 
alleged to have descended to P. as the heiress- 
at-law of T., her maternal uncle, who died seised. 
Beturn, that the copyholds did not descend to P. 
as the heiress-at-law of T., and that P. was a 
stranger in blood to T., and not entitled to the 
estates whereof T. died seised. Pleas — first, that 
the copyhohls did descend to P. as the heiress-at- 
law of T, ; scccuully, that P. was not a stranger 
in blood to T. ; and, thirdly, that P. was on the 
death of T. entitled to the estates whereof T, 
died seised — Hold, that the second plea traversed 
an immaterial allegation in the return, and was 
therefore bad. Meg. v. UendA/, 1 El. & Bl. 829 : 
22 L. J, Q. B. 247 ; 17 Jur. 970. 

The court refused to grant a mandamus to 
adniit a copyholder claiming as heir of his 
mother, where it did not appear that he was her 
heir-at-law, or that he was heir-at-law according 
to the custom of the manor. Meg. -v, Ca/lus 
College, Camlridge University, 9 Jur. 411. 

A mandamus to the steward, to admit a copy- 
holder claiming by descent, refused, on the ground 
that descent gave a complete title without admit- 
tance. Rex v. Mevenatt, 2 Term Bep. 128. 

— ^ Where Devise— Duty of Trustees.]— A 
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tmstee. Hey' 8 In re, 9 HarOj 221 ; 22 L. J 

Ch. 248. 

The court on a petition to appoint a new 
trustee under the Trustee Act, 1850, directed 
copjdiolds to vest in the trustees appointed by the 
court, without requiring the consent of the lord. 
Filter oft, In re, 1 Jur. (if.s.) 418. And see 
Foyce, lire, 4 De Gr. J. & S. 210. 

A., being tenant on the rolls of copyholds held 
in trust, devised them to B., who disclaimed. 
The court having made an order, under the 
Trustee Act, in the absence of the lord of the 

manor, vesting the copyholds in a new trustee : 

Held, that the order was regular in form, and 
that it did not prejudice the right of the lord. 
Faterson v. Paterson, 35 Beav. 506 ; L. R. 2 Eq 
31 ; 35 L. J., Ch. 518; 12 Jur. (n.s.) 408 ; 14L. T 
320 ; 14 W.R. 601. 

An infant, customary heir to copyholds which 
were mortgaged, and which the court had ordered 
to be sold, was never admitted. The purchaser, 
the infant, and the mortgagee presented a petition 
praying that the copyholds might (the lord being 
satisfied as to his fines and dues in respect of the 
non-admittance of the infant) be vested in the 
purchaser. An order as prayed was made, but 
the registrar having objected to draw it up un- 
less the consent of the lord were obtained : — 
Held, that such consent was necessary, and that 
the lord must either appear and consent, or give 
a certificate to that effect. Coojwr v, Jones 
25 L. J., Ch. 240 ; 2 Jur. (KS.) 59. And see 
Howard, In re, 3 W. R. 605 ; Wise, In re, 5 De G-. 
& Sm. 415. 

It is not necessary for the lord to appear in 
court to consent to a vesting order under the 
Trustee Act. Ayles v. Cox, 17 Beav. 584. 

After a decree for the sale of an intestate’s 
copyhold estate in lots, but before the sale, the 
infant heir of the Intestate was admitted :—Held, 
that a petition for a vesting order was properly 
presented by the purchaser, whose money was in 
court, and that the costs of the order were to be 
borne by the vendors, and to be paid out of the 
purchase money of the particular lot, and not 
out of the fund in court generally. Ih. And sec 
Bradley v. Huntin, 16 Beav. 294. 

A vendor covenanted to surrender copyholds 
to the purchaser, and the purchase money was 
paid. The vendor died before surrender. His 
customary heir was of unsound mind. The 
covenant contained no declaration that the 
vendor and his heirs would until surrender hold 
the premises in trust for the purchaser Held, 
that a person might be appointed under the 
Trustee Act, 1850, to convey to the purchaser, 
without a suit being instituted to have the heir 
declared a trustee. Cuminq, In re, L. R. 5 Ch. 
72 ; 21 L. T. 739 ; 18 W. R. 157. 

A. covenanted to surrender copyholds to the use 
of B., and until surrender to stand seised of the 
copyholds “ upon trust for, and to surrender same 
unto B,” and then went out of the jurisdiction 
without maldng any surrender. Order made 
under Trustee Act, 1850, for the appointment of a 
person to surrender to B. Collinywood's Trusts, 
In re, 6 W. R. 536. 

The Act 11 Geo. 4 & 1 Will. 4, c. 47, does not 
enable an infant devisee for life only to made an 
effectual surrender of copyholds to a purchaser so 
as to bar the contingent interests under the will 
of unborn persons. An order under s. 29 of the 
Trustee Act, ]_850, is necessary. Wood v. JBeetle-^ 




twenty-eight days to make a surrender in accord- 
ance with his covenant, an order was made vest- 
ing the legal estate, in the mortgagee, subject to 
the proviso for redemption. Crowe, In re 41 
L. J., Ch. 32 ; L. R. 13 Eq. 26. 

The court will, by mandamus to the lord, give 
effect to an order of the Court of Chancery, ap- 
pointing a person to convey copyholds under s. 20 
of the Trustee Act, 1850. Lane, In re, 12 W. R. 

Where such an order has been made, the court 
will not look beyond it, but give effect to it 
according to its terms. Ih. 

When a party, claiming to be heir-at-law of 
the last cestui que trust of a copyhold estate, 
petitioned the Court of Chancery under 11 Geo. 

4 & 1 Will. 4, c. 60, who referred *it to the Master 
to ascertain whether there was any heir-at-law 
of the last trustee, and, on the Master’s report, 
made an order, stating that there was no such 
heir, and appointed G. to convey or surrender 
the legal estate to the petitioner, the Court of 
Queen’s Bench refused to interfere by mandamus 
to compel the lord to accept a surrender from G 
as the Court of Chancery had full jurisdiction' 
and was a fitter tribunal to investio’ate the 
matter. Reg. v. Pitt, 2 P. & D. 385 ; 10 A. & E 
272; 8 L. J., Q. B. 277 ; 3 Jur. 1028. Over- 
ruled by Trustee Act. 

gr. Evidence of. 

Original Entries.]— A surrender of, and ad- 
mittance to, a copyhold, may be proved by the 
original entries on the court-rolls, without shew- 
ing a copy stamped. Doe di. Bennington Y, Hall. 

16 East, 208. " 

Where a surrender of copyholds is made out of 
court by deed of surrender, the copy of the court- 
rolls is still evidence of the surrender, although 
48 Geo. 3, c. 149, required that the deed of sur- 
render, or a memorandum thereof, should be 
stamped, and not the copy of the court-roll, as 
in all other cases. Doe d. Hawthorn v. Mee, \ 

H. & M. 424 ; 4 B. & Ad. 617 ; 2 L. J., K. B. 

104. 

The provisions of the 55 Geo. 3, c. 184. as to 
stamping copies of court-rolls, only apply to such 
copies as are given out by the steward. Doe d. 
Burrows v. Freeman, 12 M. & W. 844 ; 1 Car & 

K. 386 ; 14 L. J., Ex. 142. 

The court-rolls, containing a presentment of 
an admittance upon a surrender out of court, are 
primary evidence of the surrender as between 
surrenderor and surrenderee, without producing 
the original surrender, or inquiring into the 
sufficiency of the stamp upon it. BoeA. Garrard 
V, OUey, 12 A. & E. 481 ; 4 P. & D. 275 ; 9 L. J., 

Q. B. 379. ’ ^ 

Draft Entry.]— A draft of the entry on the 
court-rolls of the surrender and presentment of 
a copyhold, is good evidence of the surrender and 
presentment, though it appears that the entry 
was never made on the rolls. Boo d. Priestly v. 
Calloway, 6 B. & 0. 484 ; 9 D. & R. 618 : 5 - 

L. J. (O.S.) K. B. 188 ; 30 R. R. 398. , . 

Parol evidence of the holding a manor court,, 

and of the proceedings at it, is admissible. IK . y; 

Regularity of Court,] — la order to prove .the; 
admittance to a copyhold tenement, an entry . , , 
was produced of an admittance which purported 
to be at. a special court baron for the manor 
Evidence was given that customary tenant 
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attended the court : — Held, that the admission 
must be taken to be at a customary court barou, 
and therefoie regular. Doe d. JEvans v. Walher^ 
15 Q. B. 28; 19 L. J., Q. B. 293. 

Existence of Manor.] — Copies of court-rolls, 
purporting to bo suriendeis of piopcrty by a 
person proved to be then in possession, and 
admittances accordingly, are evidence of the 
existence of a manor, and of such property 
being within it, in an action by the surren- 
deree, in wdiich his ownership is disputed. 
Stauden v. Clmsmas, 10 Q. B. 135 ; 16 L. J., 
«Q. B. 2C5. 

Signature of Deputy Steward.] — Copyhold 
rolls proved by a deputy stewaid, not signed by 
the steward, admitted, and a sui render out of 
•court pioved by entry upon such rolls. Dridger 
T. Iluett, 2 F. <Sc F. 35. 

Clerk.] — In order to prove an admittance 

made in 1810. a book was produced by the 
stevrard, as containing the court-rolls. In this 
book was an entry, though not in the form of a 
court-roll, of the admittance of 1810, in the 
handwriting of the clerk of the then steward. 
The original diaft of the entry in the hand- 
writing ot the clerk had been found and 
-compared with the entry in the book, and corre- 
■sponded, but the diaft was not produced : — 
Held, that the entry in the book was good 
•evidence of the admittance, and that it was not 
necessary to produce the original draft. Doe d. 
Gutteridge v. Sowerhj^ 7 C. B. (N.S.), 599 ; 29 
X. J., 0. P. 291 ; 6 Jur. (N.S.) 870 ; 2 L. T. 150 ; 
^ W. B. 393. 

Becord.]-— A record on the record-book of a 
manor, of admittance to a copyhold, reciting a 
surrender of the same copyhold to the use of a 
will, is admissible evidence of the surrender, the 
steward not being able to find the surrender 
itself on the roll or elsewhere, and the surrender 
being irregularly kept in the manor, although 
all the other surrenders were either preserved or 
recorded on the roll. Bess v. Thnihoross. 1 A. & 
E. 126 ; 3 H. & M. 281. 

Ownership of Waste.] — A series of admissions 
and surrenders to copyhold property (at one 
time waste of the manor) going back over 200 
years, coupled with slight acts o! ownership, is 
^evidence upon which a jury may find a title to 
such property made out. Pareott v. Watts, 47 
X, J., C. P. 79 ; 37 L. T. 756. 

It is no misdirection in such a case to ask the 
jury whether the plaintifi has not made ont his 
title, without telling them that he was bound to 
prove a grant from the crown. Ih. 

To prove the identity of the property claimed 
with the piece of the waste of the manor men- 
tioned in the deeds of surrender, after the ven- 
dor’s death, evidence of what he said to the 
purchaser, when putting him into possession, is 
admissible. Ih. 

And see AtL-Gen. v. TomVine, ante, col. 394 ; 
and Reg, v. Woodlma Walter Manor CZord), 
ante, col. 405. 

Termination of Interest.]— -The determination 
a copyhold interest may be shown vdthout 
rilitfMt|oi'ng the copy of the court-rolL Doe d. 
ZmgfieU, 16 M. & W. 497. 


2. Lease. 


By Copyholder— Licence.]— A copyholder de- 
mised for one year, and thence from year to 
year for the term of thirteen years more, if the 
lord would licence, and so as the same should not 
be liable to forfeiture : — Held, that the licence 
of the lord was a condition precedent to the 
lease of the further term of thirteen years, and 
the lord having given notice that he would not 
give such licence, the assignee of the lessor, to 
whom the premises were surrendciod, was en- 
titled to recover in ejectment against the tenant 
after six months’ notice to quit ; although it ap- 
peared that such suneiidcieo was a trustee for 
the lord (the real purchaser), who had notice of 
the terms of the demise when he purchased, with 
an exception in the contract of purchase of all 
subsisting leases, and afterwards accepted quit- 
rent from the tenant, the consideration of these 
latter circumstances belonging to a court of 
equity. Doe d. JSloin v. Li/finn, 4 East, 221 ; 
1 Smith, 90. And see v. Nunn, 1 Bos. & 

P. (N.R.) 168. 

A mandamus will not go to compel the lord to 
grant a licence to a copyholder to demise his 
copyhold land on an alleged custom, that the 
tenant may demise for three yeais without 
licence ; and that for licence to demise during a 
longer term, the lord should have a sum certain 
for every year of such teim. Reg, v. Hale, 9 A. 
& E. 339 ; 1 P. & D. 293 ; 8 L. J., Q. B, 83. 

Ereebench.] — A lease for years by a copyholder, 
wdth the licence of the lord, where the widow, 
by custom, would be entitled to her freebench, if 
the copyholder died seised, defeats the widow of 
her freebench. Salislury d. Coolie v. Hard, 
Cowp. 481. 

Freebench can be barred by a mere devise 
without a surrender to the use of the will. Lacey 
V. Hill, Leney v. Hill, 44 L. J., Gh. 215 ; L. E. 19 
Eq. 346 ; 32 L. T. 48 ; 23 W. Pt. 285. And see 
Wood V. Lamlirtlb, 1 Ph. 8 ; 5 Jur. 741. 

Irregular— Estoppel.]— If a copyholder makes 
a lease for years, wdiich is not according to the 
custom of the manor, the lease is good between 
the lessor and lessee, and all otheis except the 
lord. Doe d. Tresldder v. Tresldder, 1 Gr. & D. 
70 ; IQ. B. 416 ; 10 L. J., Q. B. 160 ; 5 Jur. 
931. 

The surrenderee of a copyhold is an assignee of 
a reversion within the statute of 32 Hen. 8, c. 34, 
and may maintain an action of covenant upon a 
lease made by his surrenderor, and the defen- 
dant in such action cannot protect himself by 
alleging the invalidity of the lease. Wliitton v, 
Peacoch, 3 Myl. & K. 325. 

By a private act it was enacted, that certain 
copyhold property should bo vested in trustees 
upon trust to grant building leases, and every 
lease was to contain certain specified covenants ; 
and the trustees were to sell the materials of a 
bouse already standing on the premises, and 
apply the proceeds in payment of the costs and 
charges attending the obtaining the act and in- 
cidental thereto, and the residue of such costs 
and expenses were to be paid out of the rents of 
the premises so to be demised, and were to be 
charged upon the premises Held, that the 
legal estate in the copyholds was vested in the 
trustees ; that the costs incidental to obtaining 
the act were a charge upon the corpus of tihft 
estate, and the court had power to direct a $ale 
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of the corpus for payment of such costs, Bixon 
V. WiUbmm, 22 L, J., Ch. 981 ; 1 W. E. 513. 

An obiection as to the validity of the leases 
was overruled, on the ground that there was no 
one, who, under the circumstances of the case, 
oould challenge their validity. Ih, 

Torfeiture.] — A lease by a copyhold tenant for 
a period longer than that warranted by the 
custom of the manor is not absolutely void as 
ageuinst a stranger, but is a ground of forfeiture, 
of which the lord alone may take advantage. 
J)oe d. Bohumm wJBonsfield^ 6 Q. B. 4-92 ; 1 Car. 
& K 558 ; 14 L. J., Q. B. 42 ; 8 Jur. 1121. 

Where a lease is made by a copyholder with 
the licence of the lord, a forfeiture committed by 
the copyholder does not destroy the term granted 
by such lease. Clarlm v. Arden^ 16 C. B. 227 ; 
3 C. L. R. 781 ; 24 L. J., C. B. 162 ; 1 Jur. (N.S.) 
710 ; 3 W. E. 444. 

A person who is in receipt of the rent from the 
occupier is entitled to defend as landlord an 
ejectment by the lord, and to set up such lease as 
an answer, notwithstanding the copyholder has 
committed a foifciture. /A 

3. Paetitiok 

Statute.] — Copyhold Act^ 1896, s. 87. 

In General.] — Previous to 4 5 Yict. c. 35, s. 

85, a bill in equity would not lie for a partition 
cf copyholds. JIojmeastleY. Cha f'lesivorth, 11 Bim. 
315 ; 10 L. J., Ch. 35 ; 4 Jur. 1179. S. P., Srott 
V. Faweett^ Dick. 299. 

In a suit before the act for a partition of free- 
holds and copjdiolds, the court directed the copy- 
holds to be allotted in entirety to one of the 
parties. Billon v. Coppln^ 6 Beav. 217, n. : 
3 L. J., Ch. 201. 

After the act specific pcrfoimance of an agree- 
ment betw'con joint tenants of copyhold estate 
for partition enfoiced, and a deci ee for mutual 
■surrenders. Bolton v. Ward^ 4 Hare, 530 ; 14 
L. J., Ch. 361 ; 9 Jur. 691. 

Independently of the act, the court has no 
jurisdiction to direct the paitition of copyholds, 
nor of customary freeholds. Jope v. Morshead^ 
<5 Beav. 213 ; 12 L. J., Ch. 190. 

On a bill for a partition, whore there is a small 
failure in proof of title, or wdien the shares ot 
the parties are alone doubtful, the court will 
grant an inquiry, but where there is a material 
-omission in the proof of plaintiff’s title, the bill 
will be dismissed with costs. This course was 
pursued, though the plaintiff had recovered in 
ejectment a poition of the estate from the defen- 
-daiit, it not appearing w^hat were the circum- 
stances of that pioceeding, or whether the 
plaintiff’s title, as alleged, w'as therein proved. 
Ib. 

^ The court will not make a decree for a parti- 
tion of copyholds, without directing a commission. 
Bowles V. Mump, 9 W. R. 370. 


H. CUSTOMARY FREEHOLDS. 

Kature of.]— The customary tenements in the 
north of England, which are parcels of the re- 
spective manors in which they are situate, and 
descendible, from ancestor to heir, by the 
hereditary right, called tenant-right, though 
held of the lord, according to the custom, differ 
much from copyhold. Burrell t. Bodd, 3 Boa. & 
P. 378. 






Customary estates, which are peculiar to the 
noith of England, aie not freehold, but seem to 
fall under the same general consideration as 
copyholds ; alienable by bargain and sale, and 
admittance thereon, and not holden at the will 
of the lord. Boe d. Meay v. Huntington, 4 East, 
270. 

The difference between copyholders and cus- 
tomary tenants explained. Vaughan d. AtUns 
V. Athins, 5 Burr. 2764. 

The freehold of an estate, parcel of a manor, 
and demisable only by licence of the lord, passing 
by surrender and admittance, to which the tenant 
wms admitted by the description of a customary 
tenement, to have to her and her heirs, to hold of 
the lord by the rod, according to the custom of 
the manor, by the accustomed rent, suit of court, 
customs and sci vices, is in the lord, and not in 
the tenant, though not holden at the will of the 
lord. Boe d. Cooh v. Banvers, 7 East, 299 ; 3 
Smith, 291. 

Where the copies of admission were anciently 
“ to hold of the lord accoiding to the custom of 
husbandry of the manor,” but other copies were 
to ‘‘ hold at the wuR of the lord ” also, and all the 
modern copies wcie so : — Held, that this land 
w’as copyhold, and not customary freehold. 
Bour7i V. Mawlhigs, 3 Smith, 405. S. C., nom. 
Broion v. Ilaiclniqs, 7 East, 509 ; 8 R. R. 652. 

Whcie, accoiding to the custom of a manor, 
the customary tenements pass by lease and re- 
lease and admittance, although no surrender is 
required, the freehold is in the lord, and not in 
the tenant. Thomso7i v. Hai^dlnge, 1 C. B. 940 ; 
14 L. J., C. P. 268 ; 9 Jur. 927. 

Customary freeholds held by copy of court-roll, 
but not at the will of the lord, and passing by 
surrender and admittance, are copyholds by 
tenure, and the freehold of them is in the lord. 
Poi^tland (^Buhe') v. Hill, 35 L. J., Ch. 439 ; 
L. R. 2 Eq. 765 ; 12 Jur. (N.S.) 286 ; 15 W. R, 
38. 

The right to coal under customary freeholds 
is the same as in the case of lands of oi dinary 
copyhold tenure. The onus lies on the tenant of 
customary freeholds to prove that he has the 
right by custom to dig for coal un<ier his lands of 
that tenure. Ib, 

As to this tenure. See Warrloli v. QueerCs 
College, 40 L. J., Ch. 780 ; L. R. 6 Ch. 716 ; 25 

L. T. 254 ; 19 W. R. 1098. 

A common recovery suffered in the C. P. would 
not pass a copyhold, secus, in customary free- 
holds. Oliver v. Taylor, 1 Atk. 474. 

Purchase by Lord.] — ^Where a customary tene- 
ment is freehold, and the lord, being only tenant 
for life of the manor, purchases the fee of the 
customary tenement, the soignory is suspended 
during the life of the lord, but revives ajfe his 
death, and the customary tenement descends to 
his heir. Binghan v. Woodyate, 1 Buss. & 

M. 33 ; Tam. 183 ; 8 L. J. (o.s.) Ch. 46 ; 31 
R. R. 78. 

Where the custom of a manor requires a 
bargain and sale, as well as a surrender and 
admittance, to pass tho customary tenement, 
the freehold is in the tenant, and not in the lord. 
Ib, 

Conveyance by Lord.]— Where a feme sole, 
after marriage, w^as admitted tenant of a manor 
in the north of England, of certain premises to 
her and her heirs, as of her own tenant right, 
according to the custom j and aft^'wards the 
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lord executed a conveyance of the same premises 
to the husband in fee, and enfranchised the same 
froni all seignory rights to ^\hich they were 
preAuously liable ; it seems that this conveyance, 
after his death, did not operate by way of grant 
of the estate in fee, but as an enfeoSment of the 
tenant-light estate ; and that the wife's estate 
became a tenancy in fee-simple, and descended 
uiioii her heirs ; and that those who derived title 
fiom them had a light to claim as hens ex paite 
materna. D>e d. JSInvb)/ y. Jae7iso?i, 2 D. &; R 
5U;lB.&a 448. 

If the loid conveys a customary estate to the 
tenant, he cannot reserve to himself the ancient 
service^ ; for the tenant, by reason of the statute 
of quia craptores, must then hold of the superior 
lord. Bradshaw v. Lawson, 4 Term Rep. 443. 

A copyhold, to which a right of common was 
annexed, having by the custom of the manor 
vested m the lord by forfeiture, and been re- 
granted by him as a copjdiold tenement with the 
appurtenances : — ^Hcld, that it having always 
continued demiseable, whilst in the hands of the 
loid, it was a customary tenement, and, as such, 
was still entitled to the right of common. 
Badger v. Ford, 3 B. & Aid. 153. 


amined, and the surrenderor taken before the 
lord, his steward, or deputy, with the exception 
that there is no proclamation. There is no 
instance of a married woman surrendering lands 
within the manor by attorney. Surrenders, and 
also admittances by the custom of the manor, 
may be made out of court, and they may be 
made by or to the parties themselves or their 
attorneys : — Held, that suriender and admit- 
tance, as well as the deed of bargain and sale, 
wcie necessary to pass the lands ; and where the 
tenant died, after executing the deed, but before 
surrender, that nothing passed to the alienee 
Graham v. JarUon^ 6 Q. B. 811 ; 14 L. J., Q. 
B. 129 ; 9 Jur. 275. 

Husband and wife cannot, either I'ointly or 
severally, appoint an attorney to alienate the 
wife’s land. 

A power of attorney by husband and wife, 
j severally and respectively appointing an attorney 
to surrender the wife’s customary tenement into 
the bid’s hands .—Held, a nullity. 

bemble, the death of the wife is at all events a 
revocation of such a power, and a surrender 
subsequently made by the attorney, is inopera- 
tive. It). ^ 


^ Renewals.]— -The conventionary tenants with- 
in the assessionable manors of the duchy of 
Cornwall, have a perpetual indefeasible right, to 
them and their customary heirs and suirendcrees, 
to renew their estates from seven year^ to seven 
years. Mowe v. Brenton, 3 M, & R. 361 ; 8 B. & 
C. 758. 

Admission Succession to.] — If the custom of 
a manor is that the customary tenements are 
held to a tenant and his heirs, and when a tenant 
dies seised, leaving sisters only, go wholly to the 
eldest sister, in exclusion of the other sisteis, or 
if such eklest sister dies during the life of such 
tenant, to her heir in exclusion of her younn’cr 
sisters ; tlicie, if the heir of a tenant who had 
been admitted and died seised, enters but ches 
without being admitted, he nevertheless dies 
seised, and the custom attaches in respect of his 

£"& I ^ ^ 

But, rf the customary estate is not a eustomair 
of mhentance, to which the tenant is acl- 
nuttM to hold to him and his heirs, but one to 
which he is admitted to hold during the ioint 
lives of himself and the lord, with a tenant-right 
of renewal bindmg the lord to admit the cus- ‘ 
ternary heir of a tenant ; there, if the oustomarr 
“ his lifetime, though he 
no estate, and does not ilie seised, 
and the custom does not attach. Ib. 

Necessary to Bass Estate.]— In a manor 

tenure is tenant right ; the free- 
now Of tbe customary tenements is in the lord 
By the custom of the manor, on alienation, the 
toant executes a deed of bargain and saie to 
tte ^enee, with the licence of the lord indors^ 

wtT’y I'®®”®® “ 0* °o«rse. The 

terwards appears in court with the deed, 
yd states to the steward that he surrenders the 
WWlsos into the hyds of the lord, to the use of 

• th! r ^ admitted tenant, 

I presented U the jury. When 


— Compelling.]— The 3 & 4 Will. 4, e. 74, s. 
0.4, only applies to equitable estates of tenants 
m tail of lands held by copy of court-ioll ; the 
court, therefuie, refused a mandamus to the lord 
commanding him to enter on the court-rolls aii 
mdenture touching certain customary freehold 
heieditaments, although it appeared that the 
stewaril was accustomed to give admittances 
signed by him to the grantee of such heredita- 
ments, but did not enrol the deed by which thev 
were granted. Beg. v. Ingleton, 8 D. P. 0. 693 • 
4 Jur. 700. • , 

M^TT^infra ”” ^^^kanchise- 

I. EHFRAHCHISEHEHT. 

Statute.]— Act), 1894, Farts Z-F. 

Enfranchise.]— Power to a tenant 
for life, lord of a manor, to enfianclnse, and for 
that puipose to convey the fieehold to the cus- 
tomary or copyhold tenants, authoiiscs a convoy- 
1 freehold to one who is equitably 
entitled, and has been erroneously admitted 
without a preyious surrender by hLs tiiisteo 
Wason y. Alleyi, IJ. & W. 611 ; 21 R. R. 255 

»i.f V7g‘”£,.s:i 

Sl£,S‘ 'jX"**™ " ‘i™ ™ i»ta 

The loto eyrayhises a copyhold with all 
cy my thereto Monging. Though the common 
bo eyinot at law yet it subsists in equity 
btyant v. Stabler , 2 Vern. 280. ^ 
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to hold and enioy against the heir. Danotr t. 
Mmtt, Farher v. Turner, 1 Yem. 392 
Lands in ancient demesne were held accouling 
to the custom of the manor, which was, that each 

to the loid in fee, and that he might, with the 
lord b licence, by deed alien to any other nerson 

’‘“■'I “ fee. In 
1792, T. a tenant accouhng to such custom 
executed rnainago at tides by which 2,0007. was 
to be raised for younger dnldron of the mariiag. 
No conveyance was ever m.ule according to these 
articles. In 1794 T. Iirooui e,l .m onfrandiisement i 

from the lord to himself m fee. In 1828 on the ' 
marriage of F., the eldest son of T, the saine 
lands^were conveyed to tiustoes, in trust for T 
for life remainder to his wife for life, remaindei' 
upon the ordinary trusts of a marriage settle- 
ment, m favour of F. and his wife t and F 
covenanted to settle after-aenuirod property on 

became bankrupt in 1849, having previouslv 
mortgaged all his property to secure 2,0U07 which 
he had received in 1839, in right of his wife ■ 
neither his wife nor the trustees had heard, until 
after 18o4, of the articles of 1792. On a bill bv 
the younger children of the marriage of 1 792 to 
have their 2,0007. portions raised according to 
the articles :-Held. (iist, th.at the lands wore not 
within the opoiation of the Statute Do Donis ■ 
secondly, that the enfranchisement of 1794 
operated as a meiger ; thirdly, that the wife of 
i . and her trustees of F .‘s settlement were first 
■of all entitled to their charge for 2,0007. as pur- 
chasers for valuable eonbuleration without notice ; 

younger children were 
entitled to have the benefit of their chaige ac- 
cordmgto the settlement of 1792, in preference to 
assignees. 8emble, the same result 
at, even apart from the 

3 fur (N SlO 
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’ 23 L- T. 887. ’ ' ’ 

.f! copyholds were the subiect 

f antmi o/f precluded the 

ae'lnTlXemenf heW \urd*‘p^^ 

torf'’anf‘‘tL^'Tf‘^ with the licence of the 
iom, and the other portion could have nn 

Hehi’^thaf ^ pending such lease 

fbli to tt’u compensation pay- 

the not bound hv 

e mode in which the property was then 

a private residence, but might take 
nto consideration the capacity of the land far 
mprovemont by applying it to building purpose. 

Held, that they were also bound to takp infa 
impediments standing m the 
way of Its being presently used as buildilg land! 

Tfie Fund Commisswmrsfor England ^ 



tenSr if//- female infant 

ject to a legal term of 1.000 years vested in 
trustees for seeming annuities, and also subiect 
to a provision for the receipt by the trustees of 

catinraf minonty, and for the appli- 

cation of a limited sum thereout for her main- 

trustees had the 
^sual power of sale that, on notice given by the 

enfranchisement,^ her 

frusteS^tJ^^ proper person, and not the 

to appoint a valuer. Grwqs v GUson 
Maynard v. Gihson, 14 W. E. m. 

Detennined-Customary 

emsement of a customary freehold, to compensa- 
n m respect of the advantages accruintr to the 
tl^c removToa^tric! 
Ws ensT ether disabilities attending 

amount of the com? 
pensation is a question of fact for the valuer and 

the tfie valie of 

fs ffie particular case increased 

a-r;,' !»; a-ii 

,lSL.T.2!9i 15W.1U1I.’ 0. P. 72 , 

-Present Obstacles 

bp amoimt of oompensation4payable to 

TOl. IV. 


Valuation by Umpire — ^Eefusal to Ameiiil 

“ in“t'i 5 i“ Commissioner T.B 7 

popyhold Act, 1887 : “ The valuers 

and olhar S mS" «oE 

a gross sum of money, and their decUrsLll hi 
m such form ns the commissioners may nre- 
scribe, and they shall in every case deliver ^the 

commSners! 

fhJ' appear to the commissioners that 

the valuation is imperfect or erroneous tW 
may remit it for reconsideration or cor!eetion^ 

M 1 ^^^“jssioners may, after due notice 
o the lord and to^ the tenant, and after fnllv 
considering all the circumstances brought before 
them, determine the value of the maforial and 
other rights and incidents at such a sum as thev 
may deem just and reasonable.” On a valuation 
of manorial rights under the act it appeared to 
upan! ® valuation Ls erro! 

vXer'Vha^r''/’ remitted it to the 

valuer, who refused to amend. The commie 

sioners thereupon pioceeded to consider the cir" 

Tt?Z themselves deM^ 

^ ^ application for a prohibi- 
taon to restrain them from proceeding to deter- 
mine the value except as appea^d by the 

,the commWners were 
acting within their jurisdiction in proceedinf? to 
determine the value of the rights a^^t^ 

the stftute applies 
where, in their opinion, the valuation is^erro- 

T Oommmioners 

”■ “■ ' 

Jurisdiction of Commissioners. l^Y^hen a lord 
who takes proceedings under the CopS S 
to compel a tenant to enfranchise, sets no a 
special ciptom entitling him to one-third of ^e 
timber, if there is evidence, it is the exclusive 
pmvince of the copyhold commissioners to deter- 
mine whether the custom is proved and tliA 
court will not interfere with^eP d^tsi^^n! 

15 
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Reynolds v Woodham Walter Maim , 41 L J 
0 P 281 , L E 7 C P 639 , 27 L T 374 
The valuers acting under the second part of 
s 8 of 21 & 22 Vict c 94, aie not bound to state 
m their awaid what piopoition of the lent 
charge should be defeiieu, or such particulars as 
might enable the commissioners to defer pay 
meat of the whole rent charge or any part , and 
though the pecuniary circumstances of the tenant 
ought not to be taken into account in determining 
whether theie is special hardship undci 15 & 16 
Vict c 51, s 35 and the commissioneis inquire 
into them, and though the court think, looking to 
the particular interest of the tenant, that there 
is hardship, yet the court is not at liberty to 
interfeie with the decision of the commissioners 
that there is no such hardship Ih 

Reservation of Lord»s Eights ]— The lord of a 
manoi, with consent of the homage, granted a 
portion of the waste to be held by the giantee as 
copyhold upon condition that no building should 
theieaftei be erected thereon, and reserving to 
certain copyholders in the grant liberty, m case 
of the election of any building contrary to the 
condition, to enter and pull down and remove 
the same , such reservation in favour of the copy 
holders being giatuitous and without consideia 
tion Ihe estate atteiwaids vested in B , who 
tenant, and gave notice, under 4 L 
5 Vict c 35, s 40, 15 & 16 Vict c 51, s 8, and 
21 and 22 Vict c 04, s 10 of his desire to en 
franchise the same —Held, that the effect of the 
enfranchisement was to give B an estate in fee 
simple, disencumbered of the conditions imposed 
upon the citation of the copyhold, and that the 
entitled to compensation accoidinfflv 
Bradant v Wihon, 6 B S 979 , 35 L J , Q B 

319 , uV E is O' ) 24 , 13 L T 

The ownei of fieoholds and copyholds ad- 
joining each othei suriendtied the copyholds 
to a grantee, who covenanted for himself, his 
heirs and assigns, with thegiantoi, his heirs and 
^signs, that the grantor should have full powei 
to mine under his own freeholds without payinff 
compensation for any injuiv which might be 
sustained by the copjhold poition and buildings 
erected thereon, in consequence of theiemoval 
ot the support Compensa ion was sought bv 
the a^ignee of the grantee for damage resulting 
from the sinking ol his land, in consequence of 
the mines excavated under the land of the 
asspee of the grantor —Held, that the grantee 
had no power to disclaim the right to com- 
pensation so as to bind the lord without his 

tTuh covenant did not run with 

the tod R%clmid8 v Haipei, 4 H C 55 

if S MB 1 JT (» 

the lord s title Kerr v 25 Beav 394, 

447^ ^ (NS) 426, 6 W E 

15 &16 Vict c 51, but before 21 22 Vict c 
entered into for the sale of 
J J^opyhold estate, together with the timber and 

^ hereditaments belong- 
soon as the same should become freehold 

agreement of the vendor to use his 
^ enfranchise, an enfran- 
chi. ement wms made under the second act re- 
servmg the minerals to the lord -—Held, that the 


contract had reference to the piovisions m those 
acts relative to minerals and that the pui chaser 
must complete, notwithstanding this reservation 
Ib 

Where copyholds are taken by a railway com- 
pany, such fines for admittance as would, upon 
a compulsory enfianchisement undei s 6 of 
21 and 22 Vict c 94 bt pa^ able by the tenants 
leqmiing enfianchisement, aie not cliimable 
by the loicl against the company Wihous 
Estate, In 3 De G J <5. S 410, 32 L J 
Ch 191 , 7 L T 772 , 11 W E 295 ' 

Where a lump sum was paid as compensation 
hy a company —Held, that no part could be 
letamed m lespect of such fines by the tenant 
for hfe, but that the whole must be treated as 
paid on account of the inheritance II 

Where purchase money for copyholds is paid 
into couit, under 5 & 6 Will 4, c 69, including 
the value of the loid s interest, the words “ex- 
penses attending such purchase” include the 
costs of the enfianchisement 8 C , II W E 
712 

Porfeitoes]-A coUege demised all lands, 
quit lents, waifs, and other appurtenances, and aE 
lights and privileges, profits, emoluments, and 
appuiten^ces in respect of the game e^t 
all comts and perquisites of courts, finra 
ameioiaments, escheats and aU profits aowins 
and ansmg by virtue of the piivilegi^ of thi 
college —Held, that m enfianchising the copv- 
holds that part of the money representing 
foifeituies belonged to the college, as included m 

L^VTo^O Ex pai U, 17 

Sale ]— A sale under 23 & 24 Vict c 124, of a 
ireehold estate devised upon trusts by a will 
was allowed for the purpose of enfranchising 
ecclesiastical leaseholds bequeathed by the wiU 

5n^l7 W^^E 58^2^^ ^dams, hi 20 L T 

coffinT a petition for the sale of 

fieehold and partly 
copyhold, the court directed the copyholds to be 
enfianchised, the whole to be sold as fieehold 
and the costs of enfianchisement to be paid out 


Non-Admission of Mortgagee 1— It is nn 

ficient objection to the title of a vendor of an 
enfranchised copyhold, th it a moi tgagee to whom 
asTOendei had been made had not been admitted: 
befoie the enfranchisement, the deed of enfraS^ 
ohisement haying conveyed to the vendor all the 

Eq 449 , 12 Jur (N S ) 86 , 13 L T 743 ; 14 W. E. 

An appointee under a power in a settlempnt 
was admitted to the copyholds, and obtamed 
an enfranchisement to himself —Held, that the 
TOncnrrence of the oustomaiy heir of the settlor 
conveyance and not of title 
for tlmt gic heir cleaily had notaefioial interek 

fsf.’YeVAr- ^ ® 3Ch 614, 18L T. 

Death of Tenant pending Proceedings 1— A 

wpyhold tenant died after proceedmgs iMtatuted 
& f compulsoiy enfranch!Z“to 
^^6 Act 1858 (21 & 22 Vict 0 ^ 4 ? 

and before the confirmation of the award by tha 
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commissioners —Held, that the lord was entitled 
to have a new tenant on the roll and to a fine on 
his admittance Myei s v Ilodqsm, 46 L J CP 
603 1 C P D 609, 34 L T 881 , 24 W E 

■w proceedings did not abate 

by the death of the fiist tenant Ih 


COPYHOLD. 


,n Pyehase money onEnfrancIuse- 
ment ] — The Lands Clauses Act, 1845 s 69 
authouses the application of puichase-mon4v 
paid in lespeot of freeholds taken by a company 
in the enfianohiseiMntof copyholds settled upon 
P 6 tr ®4 1 ® OMiunt ColJeqe, In 3 W 
E 32* Oiowid's Estate, In re, I W 
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substitution —Held, that the lord and tb^«» 
claiming undei him did not lose their ris-hts hv 
reason of the laid s omission to ha vo the boundariw 
asoeitamrf undei the act , and that the plaintiff 
^^-as entitled to the lelief piayed the costs of 

j/na CE.rO, (4 Ves 180 , 4 E k 18% foS 


, , Service of Petition for Investment 1 Pp 

titions under the Copyhold Acts for investment 
of moneys paid into oouit m respect of the ® 

ftanohisement of copyholds aie not to be seived 

of Commissioners 1 - 

Where copyholds had with the consent of 4e 
rammissioneis been entianohised under 15 & 16 
Wot 0 )I and the money had been paid into 
the bank to an account “Ex parte the OopyhSd 
Commissiooeis -Held, that the commissioners 
were entitled to the costs of appearance on the 
petition of the loid to have the moneTmyested 
mid the dividends paid to him Queen ? P nil fin/ 

amhrxtge, E-e p/,te, 27 L J, Ch W8 fZ’ 
(lfS)19,6W:R9 i'o, 4 Jui 

Where the consideration money for the en 
copyholds undei the Copjhold 
Enfianchisement Act was paid into oouffc and 
a petition was presented by the lord for the 
investment of the money —Held thTt 
missioneis had a right to appear at the hearing 

and those of 

mon^ consideration 

& 5 De G 


raenf enfranchise- 

attelool asT ^ 547 ,&o, 

of °i Bouadanes-Enquiry-Iiability 

nri/p,?^ * J— A copyhold tenant of a manor is 
tcntmpTi *0 ,>^eep the boundaries of his 

toSwd T’ to do so 

the ^ inquiry foi ascertaining 

He Doundanes, and, if that should be impossible 

to be “e? 0 W is 
thA rvKi +■ tenement is enfranchised 

mTl Erauteeof^S’e reS™Lr“brolgM 


n“f «°i?hoS“\rman“ 

now enfranchised a right of fishing in a portmn 

tL tlietoundlSM of 

the mmor, and as incident theieto a nciht of wav 
over the defendants land which adiSmed Th^ 

dn^f =T “ ^ entranohised the defen- 

1?^® tenemente^tere 

enfianchised subsequently to 1845 The homage 

the Si^er Sn^for tenements had fished m 

beenTcSstlli^ ‘p^a^ss’^SrthS^ hfe 

liver mer the defendant s land The temnts of 
l^eld upon leases for liX “ °o 

efect of the“ contended that the 

eirect or the enfranchisement deed of 184^ wn a 

S'^tinguish the right of the lords to fish 

to the tenants of the manor, or to owners of 

rights of fishine* 

teiiw to enjoyed, and were appur? 

tenant to their tenements, and that the intentmn 

shown by the user 
Held, that the effect of the deed of 1845 was 

defeStofawiS as against the 

lunatic s Estate— Devolution l—The court on 
sanctionmg pioceedings for carrying mrefl^t 
in^ ®"^““to^“ieut of a copyhold estate beS. 
mg to a lunatic, the rules of descAnt oo fra « u u 
weie different from thSe as to the descan^of 
reeholds, made a declaration that, in the event 
of his dying intestate as to the enfranchised 
piopeity, his heir at law would stand Koiaari 
thereof ^ tiust for the persons who woWd have 
entitled thereto as his heirs according to 
the c^tom of the manor if it had not S®en- 
&anchised^^H|&r, In re, 20 Oh D 514 , 30 


CharS'^T-h Boundanes of the land 

. i, ,, , 


■## k 


of ]-The enfranchisement of a 
copyhold may, upon proper evidence, be ore 
sumed even against the crown Rne d TaA 
V if East, 283, ?0 K 

VVhere a surrender had been made to chnrpii 
wardens and their successors in 1636 without 
naming any rent, but, m 16^9, i%he mrWpn! 
ary snrv^ charged the cbmrchwardens with 

IS’-r— 2 


994 

; 38 

iifbi- 
toiirr 
a tlu-* 
if \\ 
23 

!USf*d 
a ken 
fter- 
m v. 


i liii't 
Jtifeu- 
fld* a 
;fiom 
^avir, 

' that 
^Stion 
Isdic- 
,5: 2 
578 ; 

eti f>n 
for a 
:'rved 
■f 2t)ii 
i the 
e the 
si'ting 

.Miuiy 
mlkir, 
Ctitifl. 
‘SpUtc 
rliich„ 
by 
nuatv 
m of 

' th.- 
b of 
tint iff 
'isirar 
fJit TO 
“U »}>L'r 

from 
n the 

tilt to 

n tIja 
‘ olmif 
I tuid 
f>itIou 
Oil on 
n the 
ni tin* 
COlllT 
The 
tt the 

- thar 
>emm 
89 ; 9 

court 
y was 
^ tlui 
‘Hebly 
^ptm 
. mi) : 







im*/ 

?| 

■Hill 


455 COPYHOLD- 456 

m rent, under tlie head of freehold rents , and same —Held, that the corporation were entitled 

theie was no evidence of any different lent to no moie than an acknowledgment oy the lord 

having been paid since that time, and receipts and his trustee of the right of the corpoiation to 
had been gi\en for it, as for a freehold rent the production of the documents of title to the 
by the stewaid ot the manor —Held, that this manor, and of the court rolls, so fai as they 
was evidence to be submitted to a luiy, on which related to the heieditaments enfianchised, and 
they might piesume a grant of enfranchisement to delivery of copies thereof , and an undei taking 
althuugh themanoi had continued out in lease by the loid alone for safe custody ^^<7- 
fiom befoie 16^6 to 1804 , and though a tablet Inie, 53 L J , Ch 347 , 2o Ch D 600 , 49 L T 

of paiochial benefactions at least as old as 1656, 804, 32 W K 356 


Whethei the coiporation were entitled to so 
uch as the above, quaere Ib 


which vas suspended in the paiish chuicli, Whethei the coiporatic 
noticed the gift ot the copyhold by surrender, much as the above, quaere 
but did not notice any enfianchisement of it 

In the absence of evidence adverse to the J ENCROAt 

rights of the loid the court will not presume en 

f ranch isement of land, shown to have been copy- On waste hy Copyhold 1 


ENCROACHMENT. 


franchisement of land, shown to have been copy- On Waste hy Copyhold Tenant ]— An encroach- 
hold m 1717 fiom mere neghgence by the lord ment made by a copyhold tenant upon the waste 
m exacting the small acknowledgments for which of the manor becomes, at any rate in a manoi m 
the fines weie then commuted Tvrmr v We^i which there is a custom that the lord may giant 
BionmicTh T/nion^ 3 L T 662 , 9 W R 155 portions of the waste as copyhold, an accietionto 

the original holding, and the tenant acquiies by 

Copyhold land treated as Freehold for adverse possession, under the Statute of Limita- 

long Period— Statute of Limitations ]— Land tions, only a copyhold title to the enci cached 
anciently copyhold w IS foi upwards of 100 years land. Att-Geri j. Tamhne, 46 L J, Ch, 
treated as fieehold without any claim being made 654, 5 Ch. D. 750, 36 L T. 684, 25 W. R. 
on the pait of the loid, and the only intimation 802 
that the land was copyhold was in recitals to ttiat 

effect and a covenant to suriender contained in Mining without Consent] — A copyhold 


effect and a covenant to suriender contained in Mining without Consent] — A copyhold 

deeds of lecent date to which the lord was was sui rendered in 1809 to a tiustee for the ci own 
neither party nor piivy A contract having been for military pin poses In 1808 the then loid had 
entered into for the sale of the land as free granted to M , the governor of an adjoining foit, 
liold —Held, that, under the circumstances, an a licence to inclose part of the waste adjoining 
enfianchisement must he presumed, and that the the copyhold, and to occupy it at a yeaily lent 
puichaser was therefore not entitled to require during his life if he so long continued governoi, 
the vendors to obtain the enfianchisement of which he ceased to be m 1811. Nothing further 
the land Lidtard and Btoadley, In re^ 58 was shown as to the title to the laud included in 
L J Qi 785 , 42 Ch D 254 , 61 L T 322 , 37 the licence, except that at the commencement of 
yy K 793 this action in 1874 the crown had beenm posses- 

feemble, also, the lord's light of entry was sion of such land as inclosed ground, as well as of 
barred by the Statute of Limitations. Ib. the original copyhold, for more than foity year**. 

Since 1811 there had been repeated admittances 
Evidence ] — 4.n assignment of copyholds hy of trustees for the ciowm to the original copy- 
a common hw conveyance (without any sui- hold, m which it was described by metes and 
render) recited a giant of the fee hy the Bishop bounds not including the close L compiised in 
of Rochestti to the lelcasor, in which grant the the licence In 1874 the lord, without the con- 
premises weie desciihed as “pai cel of the manoi sent of the crown, granted a licence to get 
of the prebend of Wi\eliscombe ’ Qusere, coprolites out of close L at a loyalty, and le- 
wbether this recital was evidence against the ceived 222Z for royalties The ciown hi ought 
widow of the releasor, who continued m pos- an action for an injunction and damages, 
session fiom the death of her husband down to Fry, J , held, that close L had become an 
the commencement of the ejectment —Held, accietion to the copyhold tenement, and was of 
that, even if it was so, it did not show an en- copyhold tenure, but the deciee only granted 
franchisement, inasmuch as it did not distinctly an injunction and an inquiiy as to damages, 
appear that the bishop was seised of the fee- without any declaration of the rights of the 
simple of the manoi, 01 seised otherwise than by parties The chief cleik having ceitified that 
right of hispiebend Boe d Norths Webbei ^ the damages payable to the crown were 222Z , 

5 Scott, 189 , 3 Hodges, 205 and Fry, J , having approved of his finding, the 

lord appealed on the ground that the damages 
Acknowledgment of Right to production of were excessive The tenant who held close L. 
Documents — Lands Clauses Act ] — Copyhold land under the crown had separately received fuR 
having been taken by a corporation under the compensation for surface damage, and the land 
powrers of the Lands Clauses Act, and a draft had been restored to its original condition — 
conveyance from the copyholder being in the Held, by the Court of Appeal, that, assuming the 
course of settlement, the coiporation apphed to doctrine that encroachments made by a lessee 
the lord, under s 96, for enfranchisement upon enure to the benefit of the landlord to be applic- 
certain terms, which were agreed to In settling able to encroachments by a copyholder, the 
the draft enfranchisement deed, the corporation application of that doctrine was excluded by 
claimed to hate from the lord and his trustee the facts that the mclosure of close L. having 
to uses an acknowledgment of the yight of the been made by licence from the lord was not am 
corporation to production of the documents encroachment, and that the subsequent admit- 
of title to the manor, and of the court rolls tances did not treat close L as part of the copy- 
T(Afit\Tycr to the ^hereditwehts eufrantoed, and hold tenement, Att -dm. v. lomlw, X5 p. 

of mm mtoof, afec ftbin bth, m ; , 43 L. T. 486— C. A. And T-* 

m ^ m |he 36 L. T. 168. 1 , i 

. .k,; J' , * ''w&i 


r 




COPYHOLD. 


Whether that doctrine does apply to copyholds, 
quseie Ih 


Measure of Damages.]— Whether, if close 

L had been copyhold, a finding which gave to 
the copyholdei by way of damages the whole 
sum received by the loid for the coprohtes could 
have been sustained, qusere Ih 


Crown acquiring Freehold under Statute of 
limitations ] — Held, that the crown had under 
the Statute of Limitations acquned a freehold 
title to close L , and that as the coprolites, there- 
fore, belonged to the crown, the damages were 
not excessive i5. 


Presumption as to.] — A tenant encroached on 
an adjoining waste, pait of a manor belonging 
to her son, a minor. On his attaining his 
majority, the homage presented that she had 
encroached She theienpon applied for and 
obtained fiom her son, the lord, a grant of the 
piece of land so enci cached on. She never paid 
any rent foi it, nor was any service ever lendeied 
in lespect of the grant At the expiration of 
the tenancy, the landloid took possession, not 
only of the land demised, but of the piece of 
th waste encioached on — Held, in ejectment 
by the lord of the manoi, that the ordinal y pie- 
sumption of law, that an encroachment made 
by a tenant is foi the benefit of his landloid, 
was rebutted , that by the acceptance of the 
giant fiom the loid, the encroacher became his 
tenant, and that the lord theretoie was entitled 
to succeed Bumyy P 358 


redemption vested in his assignees In 1836 the 
assignees and S conveyed the property to J S 
for 1, 44021 In 1838 J S leased the property to 
E The property was described in the lease as 
part ot the waste of the manor, and it was pro- 
vided that the lessee was to pay il 10? pei 
annum, and any future rent which might be- 
come payable, to the lord and freeholders New 
buildings were from time to time built on the 
propel ty The defendant became entitled to the 
premises under the will of his father J S 
Questions having arisen as to the title to the 
property, the defendant claiming to be entitled 
m fee-simple, the lord and the freeholders 
brought this action to recover possession of it — 
Held, that (1) a consent to the enclosuie of the 
property m question, in accordance with clause 8 
of the articles, might under the circumstances be 
fairly assumed, but the result of possession under 
such consent was that a tenancy from year to 
year was cieated , (2) that the feoffment by K 
to S in 1829 did not tortiously pass the fee to S , 
(3) that there was no evidence that the tenants 
were under any misappiehonsion as to title, or 
had built undei misappiehension, or that the 
lord or fieeholdcrs weie aware of any suclx 
misappiehension of titles, and therefoie the de- 
fendant was not entitled to equitable relief 
Wellei V Stone, 54 L J , Ch 497 , 53 L T 361 , 
33 W E 421— C A 


Waste — Eeut — Presumed Grant allowing 
Buildings.] — In 1739 articles of agreement weie 
enteied into between the lord and freehold 
tenants of a manor, by the eighth clause of 
which it was agreed that no other part of the 
wastes should theieafter be enclosed oi built 
upon, unless by the mutual consent of the loid, 
and of the greater part in numbei and value of 
the fzeehold tenants, under their hands and seals , 
and in case of any improvements and enclosures 
by such consents as atoiesaid, it was agieedthat 
the same and alipiofits and advantages aiismg 
theiefiom should belong to and be divided 
between the loid and fieehold tenants in the 
piopoitions theiem mentioned Ihe ai tides 
weie eonfiimed by a piivate act passed m the 
same year Pei sons were appointed by the loid 
and fieeholdeis to leceive the lents, and books 
weie kept showing how the rents were received 
and divided, in accoi dance with the provisions 
of the articles An entry appeared in one of 
these books in 1803, that one E paid a lent of ! 
11 U in respect of premises which were there 
described as a stable , and it appealed fiom en- 
tries in the books that he continued to do so 
down to 1808, when the property was mentioned 
as held by D at a yearly lent of 21 125 bd In 
1811 I) was entei cd as holding a coal wai chouse 
at the rent of U 105 “ now and in future ” In 
1813 I) paid the same rent m respect ot a coal 
and corn waiehouse, and that rent was paid by 
I) and his successors in title until just before 
this action was brought In 1816 D. sold or 
mortgaged the piopeity for 299Z to B , who sub- 
sequently re conveyed it to him for the same 
amount In 1829 0 conveyed the property by 
l^ase and ?,elea§e to foi J,000k He mort- 
gage# i| 'ip for l^OQO^^ afi.# sub- 


Necessary Parties — Mining Lease — 

Lessor ] — In an action by a copyholdei to re- 
strain the working of coal undei his land by A , 
who claimed to be entitled to do the acts com- 
plained of by virtue of a lease from B , the lord 
of the manor, B , was by amendment added as a 
defendant, on the allegation that he claimed the 
light by himself and his lessees to woik the coal , 
that he justified the acts of A , and that he had 
leceived and claimed to be entitled to receive 
fiom A rents and loyalties in respect of such 
"wiongful working On summons by B under 
Eules of Supieme Oouit, 1883, Old XXV r 4, 
that the amended statement of claim might be 
snuck out as against him on the giound that it 
disclosed no reasonable cause of action against 
him, and that the action might be dismissed as 
against him — Held, that the lessor had been 
propeily added as a defendant Sliafto v 
BolcJww, Vaughn 71 anid Co,, 56 L J, Ch 735, 
34 Ch 0 725 , 56 L r. 60B , 35 W E 562 
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[By H. j. XEWBOLT] 

A Books 

1 Bights at Qmnion ZaWf 459 

2 Bights hy Statute 

a Subject Mattel 

I Unpublished Works, 460 

II Letters, 460 

III Newspapers 461 

IV Magazines, 463 

V. Compilations and Translations, 

465 

VI Catalogues andAdvertisements, 

466 

vn Maps, Lectures, and other Mat- 
ter, 
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copyright. 

Qopy right in works of 
they aro published, exist 
there is no co-existing 

^474 during the statutable pel 

9 C. B. (N.S.) 7no ; 
Authors and (n.S.) 265 ; 3 Ij. T. 388 ; 


5. Begistration. 

i. In general, 470. 

ii. Name of Publishe: 

iii. Bate of Publicati^ 

c Agreements between 
Publishers, 477. 

d. Assignment, 483. 

e. Infringement. 

i. Title, 485. 

f. Kemedi'et''AcS and Injunction. i. OqnMiiM Workx. 

i. Principles. EisM to Witllliold.]— The iiulit and iiiopi'ii.'’ 

i. ss««, io, oi apis*. 

‘’01- terferc to prevent the invasion of ilns I'-i 

rs-, ». %-■!?- ;! 

C NoutrS Objections, 505. ^Stmtge, 1 Mac. & O. 25 ; 1 H. i. 1. 1 ; b'' . .. 

d IssuS! when kectedUoG. Ch. 120 ; 13 Jur. 109. 

e. Evidence, and Comparison 0 ^ iniunction %\as gianit'il to u strain 

Copies, 508. in nnunblished whudi had 

f. Costs, 509. W,F’'bvotereprescntatnco£ Ibe authm. l' 1 \i-ii 

g. Other Matters, 511. bee^ person under whom the defonilanl .■Uinno.i, 

lSICi.L AM DEAMATIC COPt^EIGHT. but net 

Mnsieal Compositions. 

a. Subject Matter 512. irmbie unless there is a special coiitraot 

J. Assignment, 513. eithe? express or implied, reserving to the autlioi 

, Dramatic Composdwns. aualified copyright, the purchaser of a maim- 

a. Subject Matter, &c., 614. 0 bbeitv to alter ami deal uitb it as lie 

5. Assignment, 516. ^3^® r. Cox v. Co^, U Hare. llo. 

. Irtfrinqement. The statute 8 Anne, c. 19. did not 

a. What is, 517. authors as a condition precedent to lliui dt s i' 

5. Remedies, 526. “g any benefit under it, that the <'oiii!.. s 

shSuld be first printed-, and tbeietoie, an atul. 

ESiam did not lose his oopynght by selling his wiik ^ 

.. Subject flatter, 628. manuscript before it was punted 1 / ' • 

1. Registration, 5S0. o.roeh, 2 B. & Aid. 298 ; 1 Chit, i 1 ; 22 h. U. < Ms 

5. Assignment, 632. Information supplied to Subscribers only, j— 

L Infringement, hi%. plaintifis, under an agreement uiili the 

kotv-s, r».oa,up=, — 

1. .rf »•«<, 591 ’tolhi'lnlmmn «. 

2. PictvresanADlwtographs.h^^. collcctel Exchn^iffe Telegraph 

tolEEHATIOlfAL COPTEIGHT, 546. l\^83^-’ 60 J. P. 52-0^ 1 Q- «• 14, , <• 

* A compauv carrying on the buainchs of aupply- 
A. BOOKS. ing information of the results of race meetiiip^ o 

subscribers upon the lerms (if a contriici. ieg *■* 
1. Rights at Common Law. lating the use to be made of the ndinnuuam si> 

published wort taists indep^dcntly o£ the 3 it if obtained from 

W Southey f,. SbrmmA^ Mer. 43». S. ^ ^^^f^r^rtlowledge of the contract am 

AnrrhaCfrot b^common-law, the solo -Btra^ to its t^s.^ 
d exclusive copyright in themselves, or their v. Gregmy (.anpia), touo c . / 
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from false imputations cast upon him by the obtained, that it was not a case for an interlocu- 
writer. Pereeml QLord') v. Phi^ps^ 2 Ves. & B. tory iniunction. Id, 

19 ; 13 E, E. 1. 

Injunction granted on application of the Name of— -Assignment.] — A suit was institu- 
executor to restrain defendant from publishing ted between B. & H. as to the proprietorship of 
letters, the property of the testator. Gmmrd v. a newspaper, in which it was ultimately decided 
1 Ball & B. 207 ; 12 E. E. 18. that they were entitled in equal moieties. Dur- 

Defendant moved (on putting in answer) to ing the progress of the suit B. assigned his share 
divssolve an injunction obtained against his selling in the newspaper, and the right of publication, 
a book of “Letters from Pope, Swift, and others.” and in the profits, to W. The assignment con- 
Lord Chancellor said, collection of letters, as well tained a recital of the proceedings in the suit, 
as other books. Is within intention of Statute 8 and a power of sale. Afterwai’ds B, mortgaged 
Anne ; but receiver of letter has at most but a the same share to his partner H. to secure sums 
joint property with writer, and possession does due to him in respect of that share. W. regis- 
not give him licence to publish it. Injunction tered his assignment at Stationers’ Hall, and 
was continued as to letteis written by Mr. Pope, subsequently sold the mortgaged share to the 
but not as to those written to him. Lord plaintiff under his power of sale. Both W. and 
Chancellor also said, that reprinting a book in the plaintiff permitted the newspaper to be 
England which was originally pirated and printed carried on by B. and H. jointly. On a bill filed 
in Ireland will not be suffered, being a mere by the plaintiff for a declaration that he was en- 
evasion of the Act. Pope v. Citrl, 2 Atk. 342. titled to a moiety of the newspaper : — Held, first, 

Letters written by the plaintiff to the defen- that there is nothing analogous to copyright in 
dant, having been returned by him, with a the name of a newspaper, and therefore the 
declaration that he did not consider himself registration of the assignment at Stationeis’ Hall 
entitled to retain them, the publication of copies was futile j but that the proprietor has a right 
taken before the return, without the knowledge to prevent any other person from adopting the 
of the plaintiff, was restrained by injunction, name, and that this right is a chattel capable of 
though represented by the defendant as neces- assignment. Kelly v. Hutton^ 37 L. J., Ch. 917 ; 
sary for the vindication of his character. The L. E. 3 Ch. 703 ; 19 L. T. 228 ; 16 W. E. 1182.^ 
jurisdiction to restrain the publication of letters Held, secondly, that as W. and the plaintiff 
is founded on a right of property in the writer, knew of the suit between B. and H., and also 
Gee V. Pritchard, 2 Swans. 402 ; 19 E. E. 87. permitted them to carry on the newspaper as 
The receiver of a letter has a sufficient property partners, the plaintiff could only take B.’s share 
in the paper upon which it is written to entitle subject to the equities subsisting between the 
him to maintain an action of detinue for it partners. Id. 

.against the sender, into whose hands it had come 

as a bailee, Oliver v. Oliver, 11 C. B. (N.s.) Prospective Series.]— That protection given by 
139 ; 31 L. J., C. P. 4 ; 8 Jur. (N.s.) 512 ; 5 L. T. common and statute law which is called copy- 
287 ; 10 W. E. 18. right is only in respect of some already published 

An injunction was granted to restrain the or some composed and not yet published literary 
executor of the person to whom private letters production, and therefore there can be no copy- 
weie written, from publishing them without right in the prospective series of a newspaper, 
leave of the executors of the person who wrote Copyright may attach upon each successive 
them. Thompson v. Stanhope, Ambler, 737. publication ; but that which has no present 

existence as a publication cannot be the subject 
Solicitor of Company.] — ^When the solicitor of a of this species of property. Platt v. Walter, 
company writes a letter, apparently on the behalf 17 L. T. 157. ^ Tr- . 

of the company, he has no such property in the It is open to doubt whether the 5 & 6 Vict. c. 
letter as to entitle him to prevent its publication, 45, s. 18, relating to copyright in “ encyclopedias. 


although it was written in his private capacity. 
Howard v. Gunn, 32 Beav. 462. 

hi. Newspapers. 


reviews, magazines, periodical works, or works 
published in a series of books or parts,” extends 
to newspapers, notwithstanding the interpreta- 
tion clause. But, even if it does, that section 
applies only to what has been already composed, 

_ t . . .....'Lm Ui. .C 4- 4- v-v 4- Tv w 


Kegistration.] — A newspaper is within the merely giving the copyright of it to the pi^- 
•Copyright Act (5 & 6 Vict. c. 45), and requires prietor of the periodical who has employed the 
registration under that act in order to give the writer of the part, essay, or article. Id. 
proprietor the copyright in its contents and so 

•enable him to sue in lespcct of a piracy. Cox v. Articles composed at joint Expense of Ero- 
Land and Water Journal Co., infra, not fol- prietors of several Newspapers.]— The three 
lowed. Walter v. Iloioe, 50 L. J., Ch. 621 ; 17 several proprietors of three several periodicals 
Ch. D. 708 ; 44 L. T. 727 ; 29 W. E. 776. jointly employed a person to compile for them 

A newspaper not being within the Copyright lists of legistered bills of sale and deeds of ar- 
Act (5 & 6 Vict. c. 45), requires no registration rangement, on the terms that the copyright was 
under that act j but the proprietor of a news- to belong to the three proprietors. The three 
paper has, without registration, such a property periodicals were registered under the Copyright 
in all its contents as will entitle him to sue in Act. The compiling these lists required skill, 
respect ^f a piracy. Cox v. Land and Water and involved a good deal of labour and expense. 
IfourTial^Co., 39 L. J., Ch. 152 ; L. E. 9 Bq. The defendant association copied and circulated 
.324 ; 21 L, T. 548 ; 18 W. E. 206. among their own members so much of these lists 

Where the proprietor of a newspaper sought to as related to their own neighbourhood, which 
nqskain the piracy of “ a list of hounds,” the was a very small part of the whole. The three 
tcqpirt was of opinion that, although the piracy proprietors sued to restrain this ^ proceeding — 
. ilpiAt bo ^^tabhshed, t'b© list was liable to snch Held, that the statute 5 & 6 Vict. c. 4.5, 18, 

I changes, and a >vas SO Easily was not to be construed as confi^ning the copy- 
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right of a proprietor of a newspaper to articles 
composed on the terms that the copyright should 
belong to and be paid for by him alone, that 
each of the three proprietors had an interest in 
the copyright of the lists, that having registered 
his periodical he had a right to sue to restrain 
infringement, and that the defendant association 
could not escape on the ground that it had only 
copied a small portion of the lists. Trade Auxil- 
iary Co. V. Middleslorougli Tradesmen's Protec- 
tion Association^ 68 L. J., Ch. 293 ; 40 Ch. D. 
425 ; 60 L. T. 681 ; 37 W. B. 337— C. A. 

iv. Magazines. 

Property in Articles.] — By the effect of 5 & 6 
Yict. c. 4.6, s. 18, the proprietor of a periodical is 
precluded from republishing, without the con- 
sent of the author, articles written by the latter 
for and published in such periodical in any other 
form than as reprints of the entire numbers of 
the periodical in which the articles appeared. 
Smith V. Johnson, 4 Giff. 632 ; 33 L. J., Ch. 137 ; 
9 Jur. (N.S.) 1223 ; 9 L. T. 437 ; 12 W. B. 122. 

A republication in supplemental numbcis of a 
selection of various tales previously published in 
a periodical is a separate publication within the 
section. Ih. 

The right of an author of an article in a perio- 
dical, under 5 & 6 Yict. c. 45, s. 18, to prevent a 
separate publication, is not copynght within the 
meaning of s. 24, and it is no objection to a 
motion for an injunction in such a case that the 
author has not entered his woik at Stationers’ 
Hall. Mayhem or Murray v. Maxwell. 1 Johns. 
& H. 312 ; 3 L. T. 466 ; 8 W. B. 118. 

The republication of the Christmas number of 
a periodical under a different title, form, and 
price, is a sepaiate publication of an article con- 
tained m such numbei, which the author is en- 
titled to restrain. Ih. 

A copyright may exist in only a small portion 
of a serial story. Loxo v. Ward, 37 L. J, Ch. 
841 ; L. B. 6 Eq. 416 ; 16 W. B. 1114. 

A proprietor of an encyclopa3dia, who employs 
a person to write an article for publication in 
that work, cannot, without the writer’s consent, 
publish an article in a separate foim, or other- 
wise than in the encyclopfedia, unless the article 
W'as written on the terms that the copyright 
therein should belong to the propnetor of the 
encyclopjedia for all pin poses. Hereford 
{Bishop) V. Griffin, 16 Sim. 190 ; 17 L. J , Ch. 
210; 12 Jur. 256. ’ 

When Vesting.]— Under 5 & 6 Viet. c. 45, 

s. 18, actual payment for an article written for a 
periodical work is a condition piecedent to the 
vesting of the copyright, in the article, in the 
proprietor of the work ; a contract for payment 
is not sufficient. Biehardson v, Gdherf 1 Sim 
(X.s.) 336 : 20 L. J., Ch. 563 ; 15 Jur, 3H9. 

To enable the proprietor of a newspaper to 
sue in respect of a piracy of any article therein, 
he must show, not merely that the author of 
thtj article has been paid for his services, but that 
It has been composed on the terms that the copy- 
right therein shall belong to such proprietor. 
Walter v. Jhme, 60 L. J., Ch. 621 ; 17 Oh. D 
m; 44 L. T.727; 29 W. E. 776. 

^plied Agreement as to.]~ By 5 & 6 
8. 18, when a proprietor qf 
'’hall employ any pei^n 
od tbt^ samq slisp 
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posed on the terms that the copyright therein 
shall belong to such proprietor, the copyright 
shall be the property of such proprietor Held, 
that these terms need not be expressed, but may 
be implied. Sweet y.Benmng,}^ C. B. 469; 24 
L. J., 0. P. 175 ; 1 Jill. (X.s.) 643 ; 3 W. B. 
519. 

Where an author is employed by the proprietor 
of a periodical to wiite for it articles on certain 
terms as to price, but without any mention of the 
copyright, it is to be inferred that the copyright 
is to belong to such proprietor. 

Position of Editor.] — The name of the editor 
appearing upon the title-page foims no part of 
the title ; and a couit of eciuity refused to re- 
stiain, by injunction, the proprietors of a journal 
from omitting the publication of the editor’s 
name on the title-page, although the agreement, 
between the proprietois and editor provided that 
the title of the journal should not be altered 
without mutual consent. Croohes v. Pefter, 6> 
Jur. _(N.S.) 1131 ; 3 L. T. 225. 

Without determining the extent to which the 
owners of the copynght in a journal are justified 
in interfering with the editor in his editorial 
capacity, y here the remuneration of the editor 
depends on the success of the journal, a court of 
equity refused to restrain the proprietois from, 
altering articles proposed to be inserted by the 
editor, or inserting others contrary to his wish, it 
being the piovince of a juiy to determine the 
amount of damage, if any, which the editor 
sustained by reason of the conduct of the pro- 
prietors. I b. 

Where publishers of a magazine employ and 
pay an editor, and the editor employs and pays 
pel sons for waiting ai tides m the magaziiie,^ — 
Semble, the copyiieht in such articles m ndt 
vestetl in the publishers under 5 & 6 Viet. c. 45, 
s. 18. Bi'own V. Cooke, 16 L. J., Ch. 140; J1 
Jur. 77. 

Begistration of.] — A periodical or magazine 
must be legistered. Ilinderbon y.Maxiull,4:^ 
L. J., Ch. 59 ; 4 Ch. D. 163 , i5 W. B. 66. And 
see Maxwell v. Hoqg, 36 L. J., Ch. 433 ; L. B. % 
Ch. 307 j 16 L. T. 130 ; 16 W, B. 467. 

A periodical or magazine is a book within the 
meaning of s. 24 of 5 & 6 Viet. c. 45, and its 
proprietor, if he has, pursuant to s. 19, registered 
the first number at btatioiiers Hall, is entitled 
to restrain the publication without his consent 
in a separate form of a serial published in suc- 
cessive numbers of the periodical, the copyright 
of which belongs to him under s. 18, although 
neither the serial nor the first number containing 
it has been separately registered. S. C., 46 L. J.^ 
Ch. 59 ; 4 Ch. I). 1()3 ; 25 W. B. 66. 

Registration under the Copyright Act, 5 & 0 
Viet,, c. 45, ss. 18 & 19, of the first number of a 
periodical protects articles contained in subse- 
quent numbers. Ih. 


Registration of Eirst Number of Series— 
“ Separately Published.”]— An author who has 
sold to the proprietor of a periodical the right 
to publish a story in his paper in serial 
anxl who has agreed not to publish his W’ork else- 
where until the series is completed, is not 
“person emploj^ed to compose a part of " 
cyclopsedia, review, magazine,” 
y8 of the Copyright A ' ' 

order to secuie In 
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“ in a separate form ” under the last proviso of 
that section. Johnson v. Newnes^ 63 L. J., Ch. 
786 ; [im] 3 Ch. 663 ; 8 R. 500 ; 71 L. T. 230. 

Every part of a published volume which is 
separate and distinguishable from the other parts 
and distinguished in the volume itself is a “ divi- 
sion or part of a volume separately published 
within the meaning of s. 2 of the Copyright Act, 
1842. Jb. 

The registration of the first number of a work 
published in serial parts is a sufficient registra- 
tion of each of the succeeding parts. Ib. 

V. Compilations and Translations, 

Subject of Copyright.] — ^A work, partly of 
compilations and selections from works on the 
subject, and partly original matter, may be the 
subject of copyright ; and where part is clearly 
pirated, the court will grant an immediate injunc- 
tion, although the entii'e amount of the pirated 
parts are unascertained. Lewis v. Fidlarton^ 2 
Beav. 6 ; 8 L. J. Ch. 291 ; 3 Jur. 669. 

Copyright may be either in respect of the 
matter or the arrangement, but no property can be 
acquired in any article copied from a prior work. 

The person who forms the plan of the work to 
be composed by the labours of various persons, 
who employs different writers to contribute to it, 
and who pays them for their contributions, is the 
author and proprietor of such a work within the 
statute of Anne. Barfield v. JS Ichohon, 2 Sim. 
& S, 1 ; 2 L. J. (O.S.) Ch. 90. 

Arrangement of questions and answers, how- 
ever simple in themselves, and on subjects how- 
ever common, may be the subject of copyright. 
Jarrold v. IlouUton^ 3 Kay & J. 708 ; 3 Jur. 
(N.s.) 1051. 

Mere Corrections.] — Where a person 

simply makes corrections m and additions to a 
work m which he had originally no interest, he 
acquires a copyright in them, and may bring an 
action if they are pirated. Carey v. Longman^ 
1 East, 358 ; 3 Esp. 273 ; G R. R. 285. 

Directory of Traders — Headings — ^Ad- 
vertisements.] — The headings of a trade direc- 
tory under w hich trade advertisements are classi- 
fiecl are the subject of copyright. Semble, that 
the collocation and arrangement of the adver- 
tisements generally was, though each single 
advei tisement was not, the subject of copyright. 
The “terms” referred to in s. 18 of the Copy- 
right Act, 1842, upon which the copyright shall 
belong to the proprietor, need not be in writing 
or express, but might be implied from the general 
nature of the employment and of the business. 
Sweet V. Bennlna (16 C. B. 459) approved. 
Lamb v. Brans, 62 L. J., Ch. 404 ; [1893^ 1 Ch. 
218 ; 2 R. 189 ; 68 L. T. 131 ; 41 W. R.^JOJ— • 
C. A. 

Translation.] — There may be a copyright 

in a translation, whether produced by personal 
application and expense, or by gift. Wyatt v. 
Barnard, 3 Ves. &; B. 77 ; 18 R. R. 141. 

Extent of Originality,]— If any person by 
pains and labour collects and reduces into the 
iom of a systematic course of instruction those 
<|U6Stioiis which he may find ordinary persons 
rn reference to the common phenomena of 
l|fe| wfth answers to those qn^stions, and expJa- 
' . thi^ee phenomenaj ^ an<|r ^pla- 
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nations and answers are furnished by his own 
recoRection of his former general reading, or out 
of works consulted by him for the express pur- 
pose, the reduction of questions so collected, with 
such answers, under certain heads and in a 
scientific form, is sufficient to constitute an 
original work, of which the copyright wiR be 
piotccted. Jarrold v. Honlston, 3 Kay & J. 708 ; 

3 Jur. CN.S.) 1051, 

But another person may originate another work 
in the same general form, provided he does so 
from his own resources, and makes the work he so 
originates a work of his own by his own labour 
and industry bestowed upon it. Ib. 

If, instead of searching into the common sources 
and obtaining your subject matter thence, you 
avail yourself of the labours of your predecessor, 
adopt his arrangement and questions, or adopt 
them with a colourable variation, it is an illegiti- 
mate use. Ib, 

Falsely to deny that you have copied or taken 
any idea or language frum another work is a 
strong indication of an animus furandi, Ib, 

A person may have copy light in tables cal- 
culated by himself, even though the very same 
tai)les should have been published long before his 
appeared. Bailey v. Taylor, 3 L. J. (o.S.) Ch. 66. 

Quaere, whetlier an injunction will be granted 
to protect a copyright in tables founded on the 
author’s personal calculatio i of them, when they 
are of such a natuie that the same calculation 
could be made within a short time by any other 
person. Ib. 

An injunction will not be granted, where, 
according to the case made by the plaintiff, 
there has been long acquiescence under the 
mjuiy against which he at length seeks pro- 
tection. Ib. 

Railway and Coach Guide — Appropriation 

of Independent Labour — Portion only infringed.] 

— The mere publication in a particular order of 
time-tables wdiich are to be found in the publi- 
cations of the various railway companies, is not 
sufficient to give rise to a claim to copyright. 
The right may, however, exist in a compilation of 
information as to coach routes, ferries, and 
steameis published in the form of an abstract for 
the use of a paiticular locality. Ledie v. Yonng^ 
[1894] A. C. 335 ; 6 R. 211— H. L. (Sc.) 

Although it is not to be disputed that there 
may be copyright in a compilation or abstract 
involving independent labour, yet when copy- 
right is claimed in such a woik as a compilation 
of railway time-tables the burden of proof is on 
the compiler to show clearly that there has been 
a substantial appropriation of his independent 
labour before any proceeding on the ground of 
copyright can be justified. Ib. 

I If a book depends for its value upon a par- 
ticulai portion, that poitiou may be treated as 
an independent work for the purpose of copy- 
right. Ib. 

vi. Catalogues and Adrertlsements. 

\ Catalogues.] — There is copyright in a cata- 
I logue, unless it is a mere dry list of names. 
Hotten V. Arthur, 1 H. & M. 603 ; 32 L. J., Ch. 
771 J 9 L. T. 199 ; 11 W. R. 934. 

It is no defence to say that the pirated work is 
not offered for sale jtselt, but mere|y used to 
promote the sale of the books m^ii.tiotLed in tb, 
Ib, 

, . WhjKre a paiHsy sets Tip aca^e t1i»t Ills vfOrfe ^ 
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^ fair compilation from a number of others, and 
not a mere copy from any one, it is of the high- 
est importance that he should produce his 
original manucript. 11. 


close resemblance and considerable interference, 
as in the case of maps and road-books. 

V. Ailm, 17 Yes. 427 ; 11 R. R. 118. 

Chart or Plan— Sleeve Chart.]— A sleeve 

chart, which consists of a piece of cardboard in 
the shape of a sleeve with certain curved lines 
and figures printed upon it, is not the subject of 
copyright under 5 & 6 Viet, c. 45. UoUlriraltB 
V. 63 L. J., Oh. 719 ; [1894] 3 Ch. 120 ; 


Illustrated.] — ^The plaintiffs, who were 

upholsterers, published an illustrated catalogue 
vof articles of furniture which were duly registered 
under the Copyright Acts as a book. The illus- 
ifcrations were engraved from original drawings 
made by artists employed by the plaintiffs, but 
the book contained no letterpress of such a 
description as to be the subject of copyright, and 
it was not published for sale but was used by the 
plaintiffs as an advertisment. The defendants 
published an illustrated catalogue, many of the 
illustrations in which were copied from those in 
the plaintifis’ book : — ^Held, that the plaintifis 
were entitled to an injunction restraining the 
defendants from publishing any catalogue con- 
itaining illustrations copied from the plaintiffs’ 
Jbook. Overruling Collett v. Woodward^ infra 
Maple V. Jamor Army and Nacij Storeii^ 52 
L. J,, Oh. 67 ; 21 Ch. D. 369 ; 47 L. T. 589 ; 31 
W. R. 70 ~-C. A. 

There is no copyright in a descriptive adver- 
tisement, illustrated or otherwise, of articles 
which any one may sell. Collett v. Woodward^ 
41 L. J., Oh. 656 ; L. R. 14 Eq. 407 ; 27 L. T. 
.27 ; 20 W. R. 963. 

When an upholsterer, who had published an 
illustrated furnishing guide with engravings of 
the articles of furnituie w’hich he sod, and de- 
•scriptivc remarks thereon, filed a bill to restrain 
.another upholsterer from publishing, for the 
purposes of his own trade, a similar work in 
which many of the engravings and portions of 
the letterpress of the first work were alleged to 
be copied : — Held, that he could not be restrained 
by injunction f lom so copying the illusti ations or 
.-such part of ins work as was not onginal but 
merely desciiptive of his stock, or of common 
articles of furniture ; but that, the lattei’s work 
being a flagrant imitation of the foimer’s, he 
<iOuld be allowed no costs. II. 

A tia^lesman who employs another for lemun- 
-cration to compile a book of designs for him is 
himself entitled to copyright m the book, A 
book in the nature of an adveitising catalogue 
may be the subject of copyright. Grace v. 
Newman, 44 L. J., Ch. 298 ; L. R. 19 Eq. 623 : 
:23 W. R. 517. 

A cemetery stonemason employed and remune- 
rated a person to collect monumental designs, 
.and published a book containing sketches of such 
•designs, with scarcely any letterpress -.—Held, 
that he had copyright in the book, and was en- 
title 1 to an injunction to restrain the publication 
of dmigtts copied from it. II. 


Lectures.] — Before 5 & 6 Will. 4, c. 65, s. 1, an 
injunction would be granted against third persons 
publishing lectures orally delivered, who had 
procured the means of publishing those lectures 
from parties who had attended the oral delivery 
of them. Alernetlnj v. Hiitclunwn, 1 H. & T. 
28 ; 3 L. J. (o.s.) Ch. 209. 

Where the couit is called upon to restrain a 
publication, on the ground that it is a piraej^ of 
a composition which has been substantially 
reduced into writing, it is the duty of the court 
to see that the plaintiff produces his written 
composition. II. 

N., an author and a lecturer upon various 
scientific subjects, delivered from memory, though 
it was in manuscript, a lecture at the Working 
Men’s College upon “ The Dog as the Friend of 
Man.” The audience were admitted to the 
loom by tickets issued giatuitoiisly by the com- 
mittee of the college. P., the author of a system 
of shorthand writing, and the publisher of works 
intended for insti notion in the art of shorthand 
wiiting, attended the lectme, and took notes, 
nearly verbatim, in shorthand, of it, and after- 
wards published the lecture in his monthly 
periodical, “The Phonographic Lecturer.” On 
motion for an injunction to restrain the publica- 
tion : — Held, that where a lecture of this kind is 
delivered to an audience limited and admitted by 
tickets, the undei standing between the lecturer 
and the audience is that, whether the lecture has 
been committed to wilting beforehand or not, 
the audience are quite at liberty to take the 
fullest notes for their own personal purposes, but 
they are not at liberty to use them afterwards 
for the purpose of publishing the lecture for 
profit ; and the publication of the lecture in 
shorthand characters is not regarded as being 
diffeient in any material sense from any other"; 
and injunction accordingly. Alernethij v. Hut- 
ehimon (1 H. & T. 28) discussed. Nleoh v. 
Pitman, 53 L. J., Ch. 552 ; 26 Ch. D. 374 ; 60 
L. T. 254 ; 32 W. R. 631 ; 48 J. P. 549. 

A professor of a university who delivers orally 
in his class-room lectures which are his own 
literary composition does not communicate such 
lectures to the whole world, so as to entitle any 
one to republish them without the permission of 
the author. Caird v. Sme, 57 L. J., P. C. 2 • 
12 App. Cas. 326 ; 57 L. T. 634 : 36 W. R 199— 
H. L, (Sc.). 

The appellant, a professor of a Scottish uni- 
versity, delivered lectures in his class-room as 
part of his ordinary course to students of the 
university, who were admitted on payment of 
the prescribed fees Held (Lord Fitz0erald 
dissenting), that such delivery of the leotnrtf 
was not equivalent to a communication Ol thiteb, 
to the public at large, and that the appellant 
was entitled to restrain other persons from pub- 
lishing them without his consent. II. 


vii. Maps, Lectures and Other Matter. 

Maps.]— A bird’s-eye view of a seat of war is 
ra hook within 6 &; 6 Viet. c. 45, s. 2, and must be 
xegistered. JStatmard v. Lee, 40 L. J., Ch 489 * 
L. E. 6 Ch. 316 ; 19 W. R. 61^ 

0. published a book of roads of Great Britain, 
^comprising Patterson’s book (to the copyright of 
which he was not entitled), with improvements 
md additions obtained by actual surv^ and 
><^ierwise ; an injunction to strain a nublloatlon 
■or an edition of Pattersoh, comprising G.’s im- 
pinvemonfs and additions, was refeiBed in eouitv 
Carey v. Fadin, 5 Ves, 24. 
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Eeport of Engineer.] — An engineer made a : 
report iii)on a mining property and handed it to j 
n. member of a syndicate tor bringing out a com- 
pany. It was agreed that the report should be 
printed and shown to the syndicate. If the 
company was formed, and the report published 
in the prospectus, the engineer was to receive 
1,000Z., but if the company was not formed, 
the report was to be retuined to him. The 
proposed company was abandoned. The defen- 
dant company took up the property, and 
having obtained a printed copy of the report, 
made use of it in the prospectus issued by them : — 
Held, that the property in the report belonged 
to the engineer, and that he was entitled to an 
iniunction to rest i am the defendants from pub- 
lishing it. Kenrich v. JDanuhe Collieries Co., 
Bd W. R, 473. 

Specifications.] — There is no copyright in the 
specifications of patents. Wyatt v. Barnard, 3 
Ves. & JB. 77 ; 13 E. R. 141. But see Newton v. 
(\nole, 12 Moore, 457 ; 4 Bing. 234 ; 29 R. R. 
541 ; 5 L. J. (O.S.) C. P. 159. 

Voyage of Discovery under Crown.] — A voyage 
of discovery having been executed, and a naria- 
tive of it piepared under theoideis of the crown, 
the narrative is the piopeity of the crown ; but 
on a bill in equity by a publisher, authorised by 
the secretary of the Board of Admiralty to publish 
such a narrative, the profits remaining at their 
disposition, an injunction lestiaining pubhcation 
by a stranger was dissolved. Nicol v. StocMale, 
B Swans. 687. 

Calendars. ] — Though copyright cannot, as such, 
«ubsist in an East India calendar, as a general 
subject, any more than m a map, chart or series 
of chronology, it may in the individual work ; 
and where it can be traced that another work 
upon the same subject is not an oiigmal com- 
pilation, but a mere copy with colourable 
variations, it will be protected by injunction. 
Jlatt/iewson v. SMidale, 12 Ves. 270. 

An injunction was granted against piiating a 
•court calendar, the individual woik creating a 
copyright, though the general subject was com- 
mon. Longman v. Winelieder, 16 Ves. 269. 

Album.] — An album for holding photographs, 
with pictorial bo rdeis containing views of castles, 
wuth short descriptions attached, is not a “book” 
within 5 & 6 Viet. c. 45, s. 1, so as to be capable 
cf obtaining copyright for the contents. jSchove 
-V. Schm incite, 55 L. J., Oh. 892 ; 33 Ch. D. 546 ; 
55 L. T. 212 ; 34 W. R. 700. 

Barometer’s Eace.]— The face of a barometer, 
displaying special letterpress, held not to be 
capable of registration under the Copyright Act, 
1842, as not being within s. 2, “ a book separately 
published.” Batns v. ComittLbi L. J., Oh. 419 ; 
52 L. T. 539. 

Eeprints,] — A person may, by publishing a 
reprint of a work of which the copyright has 
expired, with notes and illustrations from other 
works, create a new copyright, which will be 
protected from piracy ; and it is a piratical use 
cf such copyright work to borrow therefrom any 
considerable number of the illustrations. Blach 
y. Mwmy, 9 Scotch Sessions Oases, 3rd series, 
Uh 


Right to Republish.] — The proprietor of a 
copyright does not lose his right of republication, 
although the book may have been out of print 
and obsolete, and of little or no value, for any 
number of years. Weldon v. Bieks, 48 L. J., Ch. 
201 ; 10 Ch. D. 247 ,* 39 L. T. 467 ; 27 W. R. 
639. 

Before 8 Anne, c. 19.] — An author whose works 
had been published more than twenty-eight 
years before the passing of 8 Anne, c. 19, was not 
entitled to the copyright for life. Brooke v. 
Clarke, 1 B. & Aid. 396. 


.]~/S'6^r Musical Compositioks, infra. 


Plays.] — See BeAMATIC COMPOSITIONS, 
infra. 

b. Registration. 

i. In general. 

Before Publication.]— No copyright can be 
acquired by registration at Stationeis’ Hall until 
publication of the woik registered. Maxwell v. 
Mogg, 36 L. J., Ch. 433 ; L. R. 2 Ch. 307 ; 16 
L. T. 130 ; 15 W. R. 467. 

The meie declaration of an intention, however 
public, to publish a magazine or any manu- 
factured aiticle bearing a particular name or 
mark, notwithstanding that such declaiation is 
accompanied by expenditui e in connection with 
the intended article, cannot cieate a right to the 
exclusive use of such name or mark as a tiade 
mark. Ih. 

H., in 1863, registered an intended new 
magazine to be called Belgravia. In 1866, such 
magazine not having appeared, M., m ignorance 
of what H. had done, pi ejected a magazine with 
the same name, and incuried considerable ex- 
pense m preparing it, and extensively advertis- 
ing it in August and {September as about to 
appear in October. H., knowing of this, made 
hasty preparations for bringing out his own 
magazine before that of M. could appear, and in 
the meantime accepted an order from M. for 
advertising M.’s magazine on the coveis of his 
own publications, and the fiist day on which he 
informed M. that he objected to his publishing a 
magazine under that name was the 25 ih of Sep- 
tember, on which day the first number of H.’s 
magazine appeared. M.*s magazine appeared in 
October Held, that M.’s advertisements and 
expenditure did not give him any exclusive right 
to the use of the name Belgrarta, and that he 
could not restrain H. from publishing a 
masrazine under the same name, the first number 
of which appeared before M. had published his. 
Ih 

Held, also, that H.’s registering the title of an 
intended pubhcation could not give him a copy- 
right m that name, and that he had not acquired 
any light to restiain M. from using the name, as 
being H.’s trade mark. Ih, 

The proprietor of a book or periodical has no 
copyright therein under 5 & 6 Vict.c. 45, if it is 
not actually published at the date of its regis- 
tration at Stationers’ Hall. Henderson v. Max- 
well, 46 L. J., Ch, 891 ; 5 Ch. D. 892 ; 25 W. R. 
455. 

Therefore, where the proprietor of a periodical 
had registered its first number at Stationers’ 
Hall before pubhcation, although he had then 
entered on the register the date of its intended 
publication, which was the actual date : — Held, 
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that haviBg regard to ss. 13 and 18, and to the ^ 
form of requiring entry of proprietorship in the ( 
schedule to the act, he was not entitled to copy- : 
right in the periodical nor to an injunction to ■ 
restrain its alleged infringement. Ib. 

No copyright is acquired by the registration of 
a book before its actual publication. Cor- 
respondent Newsjpaper Co» v. Saunders^ 11 Jur. 
(N.S.) 640 ; 12 L. T. 540 ; 13 W. K. 804. 

After Infringement.]— The registration of a 
copyright under the Copyright Act, 1842 (5 & 6 
Yict. c. 45), 8. 24, is not necessary to the existence 
of the copyright, but is only necessary to perfect 
the right to sue ; and the registration need not 
have been entered before the alleged infringe- 
ment. Goubaud V. Wallace^ 36 L. T. 704 ; 25 
. W. B. 604. 

Issue of Writ on the same day as Eegis- 
tration.] — The issue of a wiit in an action for 
the infringement of a copyright on the same day, 
but subsequently to the registration of such copy- 
right under the Copyright Act, 1842, sufficiently 
complies with s. 24 of that statute, so as to 
enable the person making the registration to sue 
in respect of the infringement. Warne v. Law- 
renee, 54 L. T. 371 ; 34 W. K. 452. 

Eegistration under Act of 1842, only.] — 

Tlte proprietor of a newspaper registered as 
a serial publication under the Copyright Act, 
1842, can sue in respect of his copyright in 
matter published in his paper; though neither 
the name of the jiropnetor nor the title of the 
paper is registered under the Newspaper Libel 
and Registration Act, 1881. Cate v. Lecon and 
Ejcitor CoutHutional Xeimpaper Co.^ 58 L. J., 
Ch. 288 ; 40 Ch. D. 500 ; 60 L. T. 672 ; 37 W. R. 
487. 

Magazine, Eirst Number of— What must be 
Registered.] — Registration of a weekly periodi- 
cal before any part of it had been published is 
not a good registiation ; but the subsequent 
registiation of the first numbei of the tale was a 
good registration to enable the proprietor to sue 
in respect of infringement of copyright in the 
title of the tale, supposing such copyright to 
exist. DicU v. Yates, 50 L. J., Ch. 800; 18 
Ch, B. 76 ; 44 L. T. 660— C. A. 

A periodical or magazine is a book within the 
meaning of s, 24 of 5 & 6 Vict. c. 45, and its 
proprietor, if he has, pursuant to s. 19, regis- 
teral the first number at Stationers’ Hall, is' 
entitled to retrain the publication without his 
consent m a separate form of a serial published 
in successive numbers of the periodical, the 
copyright of which belongs to him under s. 18, 
although neither the serial nor the first number 
<X)ntaining it has been separately registered. 
Mnderson v. Maxwell, 46 L. J., Ch. 59 ; 4 Ch. B 
163 ; 25 W. R. 66. 

When unnecessary 1 Parts Registered.] —An 

infringement of the registered copyright of the 
music of an opera may be committed where the 
opera itself has not been published, and so no 
copy c)f it could be deposited ; and where that 
music having been made the subject of two 
‘‘arrangements,” one without the voice, another 
tiw. vQice and piano, those arrangemenii 
Kion published, the infri^^ 

own production. In ili 

what was intended- m 


will be considered with reference to all the parts 
of the register, and if certain portions of the 
forms of registry are, in the particular ^ case, 
unnecessary and unmeaning, the introduction of 
them will not affect those portions of the register 
which are correct. Fairlie v. Boosey, 48 L. J*, 
Ch. 697; 4 App. Gas. 711 ; 41 L. T. 73; 28 
W. R. 4. 

Description of Author.] — The author and pro- 
prietor of copyright in a song, in the entry at 
Stationers’ Hall, describing his place of abode as 
65, Oxford Street, he being m America at the 
time of the publication, and having no place of 
abode in England, but 65, Oxford Street, being 
the address of his publishers, is a sufficient 
description. Lover v. Davidson, 1 0. B. (N.S.) 
182. 

Rectification of Register — Person “ Ag- 
grieved.”] — Under 5 & 6 Vict. c. 45. s. 14, which 
gives power to make an order to vary an entry in 
the register of copy light under that act upon the 
application of any person who “ shall deem him- 
self aggrieved by any ” such “ entry,” the court 
made an order varying an entry in a register of 
copyright upon the application of the person 
who had caused the entry to be made. Boulton, 
Bx parte, 53 L. J., Q. B. 320 ; 32 W. R. 648. 

Expunging Entry— Persons “Aggrieved.”] — 

Upon an application under 5 & 6 Vict. c. 45, 
s. 14, to expunge entries in the register at 
Stationers’ Hall, representing A. to be the 
proprietor of the liberty of performing certain 
L songs published before the act, it appeared that 
5 the applicants, who were music-publishers, 

, claimed under a general grant of the copyright 
. in the songs made by the composer after the 
act, and that A. claimed under a subsequent 
grant by the composer which purported to con- 
} vey separately the right of performing them. 
- A., under colour of this giant, had threatened to 
5 take proceedings against persons performing the 
; songs without his consent: — Held, that the 
I application to expunge the entries must be 
i granted; for the applicants were ‘‘aggiieved” 

5 by the existence of the entries, which were 
» calculated to prejudicially affect their literary 
I copyright in the songs by diminishing the 
number of copies sold. IIittcliin.s Ji’ Bonier, Ex 
I parte, 48 L. J., Q. B. 29 ; 4 Q. B. B. 90 ; 39 L. T. 

I 396 ; 27 W. R. 261. See 8. C. in C. A., 48 L. J., 

■ Q. B. 505 ; 4 Q. B. D. 483 ; 41 L. T. 144 ; 27 W. R. 

I 857— C. A. 

! By 5 & 6 Vict. c. 45, s. 14, and 25 & 26 Vict 
. c. 68, s. 5, “ if any person shall deem himself 
! aggrieved ” by any entry in the register, he may 
I ®'Pply to 0110 of the superior courts for an order 
• that such entry may be expunged or varied. 
. W. being charged under the acts, on the com- 
. plaint of Gr., with the infringement of his copy- 
right in a picture, a certified copy of the entry 
in the register of the assignment to G. was given 
L in evidence to prove G.‘s title. W. having been 
5 convicted, applied to the court to expunge the 
i entry, on the ground that G. had not a good 
> title to the copyright ; W. did not set up any 
1 title in himself : — Held, that W. was not a person 
^ ^grieved within the meaning of the statutes. 
: Grams, In re, L. R. 4 Q. B. 715 : 20 U T. 8f7 : 
U17 W.R.1018. ^ r 
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ings in equity for an alleged infringement of his 
copyright, and an issue had been directed, where- 
upon he caused the entry to be made, and com- 
menced an action : — Held, that the defendant 
was entitled to have the entry expunged ; but 
the court discharged the rule for that purpose, on 
the plaintiff undertaking not to use the entry as 
evidence at the trial. Chapiidl v. Pardmj^ 1 
D. & L. 458 ; 12 M. & W. 303 ; 13 L. J., Ex.‘7. 

Semble, that the court has no power to restore 
an entry when once it has been struck out. Ih. 

Upon a rule nisi to expunge three entries made 
in the registry on the ground that they would be 
prima facie evidence m an action against the de- 
fendant for publishing the pieces of music men- 
tioned in them, alleged to be the copyright of the 
plaintiff, the court (the plaintiff refusing to con- 
sent not tp use the entries on the trial) declined 
to expunge the entries, but directed an issue 
whether there was a copyright in the music, and 
whether the plaintiff was the proprietor of the 
copyright, on the trial of which the entries should 
not be used ; and ordered that the rule should be 
enlarged until the trial of the issue. Davidson, 
Dx parte^ 2 EL & Bl. 577 ; 18 Jur. 57. 

The court will not exercise its power to ex- 
punge an entry of proprietorship of copyright in 
the registry, unless it is cleaily and unequivocally 
shewn that it is false, or vary it, unless satisfied 
by affidavit that in so doing the court would 
make a true entry ; repudiating the power exer- 
cised by the Court of Queen’s Bench in the 
above case. Davidson^ Ex parte ^ 18 C. B. 297 ; 
25 L. J., 0. P. 237 ; 2 Jur. (N.s.) 1024 ; 4 W. E. 
593. 

A., the author of a song, wishing to preserve 
his copyright therein in America as well as in 
England, caused his agents simultaneously to re- 
gister it in New York and London. In the entry 
in the registry, the name of the London agent 
was inserted by mistake as the proprietor of the 
copyright. A., when he discovered this, pro- 
cured such entry to be altered under a judge’s 
order, by inserting his own name as proprietor 
in lieu of that of his agent, and he afterwards 
brought an action for piracy against B., who had 
published the song in this country before the 
entry had been altered. B. claimed no title in 
himself to the copyright, but relied on such 
prior publication, and also on an alleged publica- 
tion in America anterior to that stated in the 
original registration. The court refused, on the 
application of B., to expunge or vary such 
altered entry in the registry, because it did not 
clearly appear that there had been a prior 
pubheation in America, or that the entry was 
untrue. Ih. 

An entry having been improperly made on the 
registry the court granted a rule to vary or 
expunge it. Dastow, Ex parte ^ 14 0. B. 631. 


right was in T.^s widow and not in H. UazUtt 
V. Templemnn, 13 L. T. 593. 

After H.’s assent to T.’s widow registering the 
copyright in her own name, she paid to him 
money, and he received from her books on the 
publication of a fresh edition on the same terms 
as stipulated in the agreement between H. and 
her husband in his lifetime. H., on three occa- 
sions, claimed remuneration on those terms, and 
she did not repudiate all liability, but disputed 
the quantum merely : — Held, evidence from 
which the jury might infer an agreement by the 
widow to remunerate H. on the same scale as in 
the agreement with her husband in consideration 
of his assenting to her registering the copyright 
in her own name. Ih, 

In registering the copyright of a book at 
Stationers’ Hall, it is sufficient to enter the first 
publisher, under the trade name of the firm, and 
the actual proprietor of the copyright at the 
time of registration, without stating who the first 
proprietor was, or how the copyright devolved 
upon the present proprietor. Weldon v. Diehs, 
48 L. J., Ch. 201 ; 10 Oh. D. 247 ; 39 L. T. 467 ; 
27 W. E. 639. 

Eegistration of a copyright is bad, if the name 
entered as that of “ the publisher ” is not that of 
the first publisher. Weldon v. Dlclis (10 Ch. B. 
247) followed. Coote v. Judd^ 23 Ch. D. 727 ; 
48 L. T. 205 ; 31 W. E. 423. 

In an action for infringement of copyi’ight, 
where objections to the registration are not 
delivered within the prescribed time, the action 
may nevertheless be dismissed if a defect in the 
registration is brought out from the plaintiff’s 
evidence. Ih, 

To entitle any one but the author of a literary 
work to register it at Stationers’ Hall, there 
must be an absolute assignment of the copyright. 
Bastow^ ExpartCy 14 0. B. 631. 

Where copyright belongs to A. it cannot be 
properly registered in the name of his nominee 
or agent unless the property is actually vested in 
such person as trubtee for A. The conjunction 
in such a case of the unregistered proprietor 
as co-plaintiff with the improperly registered 
nominee or agent will not render an action for 
infringement sustainable. London Printing and 
Publishing Alliance v. Cox (60 L. J., Ch. 707 ; 
[1891] 3 Ch. 291) discussed and followed. Petty 
V. Taylor, 66 L. J., Ch. 209 ; [1897] 1 Ch, 465 ; 
75 L. T. 545 ; 45 W. R. 299. 


ii. Name of PuhlisTier. 


Whose Name must he Registered.] — H. agreed 
with T. to edit a translation of a foreign work, 
and compose a biographical sketch of the author, 
and give notes of his own. It was intended that 
T. should have the sole right of multiplying 
copies of the work, and the work was published 
before 5 & 6 Yict. c. 45. There was no assign- 
ment of the copyright from H. to T. After T.’s 
death, his widow, with H.’s knowledge and as- 
sent, registered the copyright in her own name 
under 5 &: 6 Viet. c. 45 : — rHeld, that the copy-^ 


Before 5 & 6 Viet. c. 45.] — An author, 

whose work was pirated before the expiration of 
28 years (under 54 Geo. 3, c. 1 50) from the first 
publication of it, might maintain an action for 
damages against the offending party, although 
the work was not entered at Stationers’ Hall, 
and although it was first published without the 
name of the author affixed. Becltford v. Hood, 
7 Term Eep. 620 ; 4 E. E. 527, See also Fairlie 
V. Boosey, ante, col. 471, 


Date of Publication, 

Rule— What Entry Sufficient.] — In registering 


a copyright in the registry-book of the Stationers’ 
Company in pursuance of 5 & 6 Viet. c. 45, s. 13, 
it is not sufficient to enter the month in which 
the first publication takes place ; but the day of 
first publication must be stated. MadMeson v. 
Harrod, 38 L. Oh. 139 ; L. R. 7 Eq. 270 ; 19 
L. T. 639 ; 17 W. R. 99. 

To entitle tlj.e proppetpr of a book or periodical 
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to taaintaiu an action for infringement of copy- ■ 
riglat^ it is necessary that the entry on the register : 
at Stationers’ Hall, under s. 13 of the Copy- : 
right Act, 1842, should not only state the precise 
title of the work, hut also the “time of first : 
publication.” It is not sufficient to enter the 
month and the year only ; but the actual day of 
the month must be given, in order that it may be 
known when the term of forty-two years “ from 
the first publication,” allowed by s. 3 of that 
statute as the period of copyright, commenced 
and will terminate. To entitle the proprietor of a 
book or periodical to maintain an action for in- 
fringement of copyright in respect of articles, 
reports, or other contributions supplied to him by 
persons employed and paid by him for that pur- 
pose, he must, under s. 18 of the Act, prove that 
he has actually paid for such articles, reports, or 
other contributions. Collingrldge v. Eniniott^ 57 
L. T. 864. 

f Errors.] — If the date of the first publication is 

erroneously stated in the registration, the regis- 
tration lb of no effect, and no suit can be brought 
f to restrain the infringement of the copyright. 
Pags V. Whden, 20 L. T. 435 ; 17 W. R. 483. 

Where in registering the proprietorship of a 
copyright, either the date of the first publication 
or the name of the publisher, is incorrectly 
entered, a subsequent assignment by entry in 
the book of registry is invalid. Low y. Moutledge^ 
33 L. J., Ch. 717 ; L. R. 1 Ch. 42 ; 10 Jur. (K.s.) 
922 ; 10 L, T. 838 ; 12 W. R. 1069, 

In an action to lestram an infringement 
of copyright the statement of defence alleged 
undue registration, and that the registration 
was void by reason of the wrong date of pub- 
lication having been given : — Held, that the 
invalidity of the rcgistiation pleaded was con- 
fined to invalidity by reason of a wrong date, 
and did not extend to a misstatement of the 
name of the publisher. ColUtts v. Goode^ 47 
; L. J., Ch. 370. 

False Registration.] — k court of equity 

will afford no relief against an alleged piracy of 
the title of a magazine where the proprietor has 
made a false registration as to the date of its 
publication. Maxwell v. Hogg, Hogg v. 3Lax- 
mil, 12 Jur. (N.S.) 916 ; 15 L. T. 204 ; *15 W. R. 
84. Affirmed, 36 L. J., Oh. 433 ; L. R. 2 Ch. 307 ; 

‘ 16 L. T. 130 ; 15 W. R. 467. 

When a proposed magazine with a particular 
title has been registered, and, no number of 
the magazine having yet been published, the 
entry of date of publication is filled in with 
the date at which the registration is effected ; 
and no number of the magazine is, in fact, 
puHished till some time after the date of 
registration, the registration is wholly ineffec- 
WCj and a court of equity will not grant an 
injunction against another person who publishes 
a magazine with the same title, whether he 
commences publishing before or after the party 
who seeks the injunction. II. 

Application of Rule.]— -Offenbach composed, 
in Paris, the music of an opera called “ Vert- 
Vert.” S., by his permission, made two 
“arrangements” of the music, one for the piano 
without, the other for the piano with, the voice. 
The opera was produced at the Opera Comique, 
i" Paris, on the 10th of March, 1869, but was 
as a whole, printed. The two armihlf'" 
wp-re printed in a book published in Baris 
de la Ohauss^e d’Antin, qi-tlie ^8th; of !• 






March, 1869. B. became the assignee of the 
music of the opera, and also of the arrange- 
ments. He sought to register them in Eng- 
land. He filled up the statutory forms required 
for that purpose. One column of those fornw 
had, in the lower portion, the heading, “Time 
and place of first representation,” and the words,. 
“Th4^tre Imperial de TOpera OornKpie, Pans,. 
Prance, 10th March, 1867,” but the upper portion 
of the same column had the words, “Time and 
place of first publication,” under which were the 
figures and words, “ 28th March, 1869. 10, Rue 
de la Chauss4e d’Antm, Paris, Prance.” The 
form relating to the assignment of the music of 
the opera was correct in the first two columns,, 
but in the third, under the heading, “ Assignee 
of copyright,” were, first of all, the name and 
residence of B., and then the words, “as as- 
signee of the copyright in the music of the 
said book, and also of the right of publicly 
performing such music.” The written but un- 
published music of the opera was not deposited 
at Stationers’ Hall ; the “ book ” containing the 
pianoforte arrangements was deposited there. P. 
produced a dramatic representation, calling it 
“Vert-Vert, music by Offenbach,” the music 
being taken from the arrangements, but the 
words were supplied by English writere : — Held, 
that there had been a sufficient registration of the 
music of the opera, and that the registration was 
not affected by the reference to the “ book ” of 
the arrangements, and that F. had been guilty of 
an infringement of B.’s rights. FaiidieY. Boosey, 
48 L. J., Ch. 697 ; 4 App. Gas. 711. 

Evidence.] — A., being in New York, and wish- 
ing to publish a song there and in London 
simultaneously, entered into an agreement for an 
assignment of the American copyright to a pub- 
lisher in New York : — Held, that a receipt for the 
purchase-money was no evidence of the assign- 
ment ; and also that the date on the title-page 
(as required by the American law) was not con- 
clusive evidence of the time of publication in 
New York. Lover Y.JDae ids on, 1 O.B. (N.s.) 182. 

Reprint with Additions— Patent Alleged.] 

Where the date of the first publication of an 
illustrated catalogue, being a reprint with ad- 
ditions of catalogues duly legistered in 1880 and 
1882, was given on registration as the 22nd June, 
1885 : — Held, that it was a correct statement as 
to the first publication of the new pages, and that, 
the description in the catalogue of the articles as 
“patent,” subsequent to the expiration of the 
patent, on the 3lst July, 1885, did not take away 
the plaintiff’s copyright in the part of the cata- 
logue which was correctly stated, and that the 
plaintiff was entitled to an injunction to prevent 
any further publication of books by the defen- 
dant, so far as they contained an infringement of 
the copyright of the plaintiff in his iHustrated 
catalogue of Aug. 1880, or in the additions made 
' to that catalogue in the edition of 1885. Hay^ 
ward V. Lely, 56 L. T. 418. ^ 

Non-registration of First Edition — Regis- 
tration of Subsequent Edition — Reprint of 
Former Edition.] —The plaintiff in an action te 
infringement of copyright in a book, the first 
edition of which was published in November 
1881, had not, before commencing such actloh^ 
registered at btationers’ HaU. either the first or a 
second edition which he had subsequently pub- 
lished ; hut he had registered a third edition: 
which was in fact a reprint of the 
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describing it in the entry as a third edition, and j 
giving the time of the first publication as the j 
22nd of April, 1885, which was the date at which 
the third edition was published .'—Held, that the 
plaintiff had not truly stated the time of the fiist 
publication of his book within the meaning of s. 
13 of the Copyright Act, 1812, and consequently ! 
had not caused entry to be made of his book 
pursuant to the act, and was precluded by s. 24 
from maintaining and action for infringement of 
copyright until he had made due and correct 
entry pursuant to s. 13. TJhO)7ias v. Turner^ 56 
L. J., Ch. 56 ; 33 Oh, D. 292 j 55 L. T. 634 ; 35 
W. B. 177—0. A. 

c. Agreements between Authors and 
Publishers. 

Personal Nature of.] — If an author under- 
takes to compose a book, and dies before com- 
pleting it, his executors are discharged from the 
contract ; for the undertaking is merely personal 
in its nature, and by the intervention of the 
author’s death has become impossible to be per- 
formed. Marshall v. JBroadhw'St^ 1 Tyr. 349 ; i 
1 C. & J. 403 ; 9 L. J. (o.s.) Ex. 105. I 

So, if the author becomes a bankrupt, his as- 
signees have no power to compel him to finish or 
complete the work. Gibson v. Carrutliers, 8 M. 
& W. 343 ; 11 L. J., Ex. 138. 

Not to bring out New Edition — Whether Im- 
plied.] — ^An authoress entered into a verbal 
agreement with a publisher that he should pub- 
lish a work at his own expense, and pay her a 
royalty on the copies sold. The work was accord- 
ingly published, but, before all the copies were 
sold, she arranged with another publisher to 
bring out a second edition of the work : — Held, 
that no agreement could be implied on the part 
of the authoress not to bring out another edition 
until all the first edition was sold, and that a 
suit against her and the second publisher to 
restrain such publication could not be sustained. 
Warm v. Routledqe^ 43 L. J., Ch. 604 ; L. B. 
18 Eq. 497 ; 30 L. t. 857 ; 22 \V. B. 750. 

Semble, that a wife, entitled to the copyright 
of a work for her separate use, may enter into 
such contract with a publisher for its publication 
as to bind herself during a definite period not to 
grant a licence to publish the work to any other 
person, and such a contract would be enforceable 
against a licensee with notice. 2 b. 

Eight to bring out Eival Work.] — The plaintiff 
purchased the copyright of and the right to use 
the name of the defendant in the publication of 
a work called “ Beeton’s Christmas Annual,” and 
the defendant agreed to give his whole time to 
the service of the plaintiff, and not to engage in 
any other business : — Held, that the defendant 
must be restrained from advertising a rival work. 
Ward V. Beeton, L. B. 19 Eq. 207 ; 23 W. B. 533. 

Iiicence to Publish, or Sale.] — B., an author, 
agreed with B., a publisher, that he should pub- 
lish, at his own expense and risk, a work named 
W., and after deducting from the produce of the 
sale aU expenses and certain allowances, the 
profits remaining of every edition that should be 
printed were to be divided equally between 
them ; the books to be accounted for at trade 
price, unless it was thought advisable to dispose 
of any at a lower price, which was to be left to 
the discretion of B. : — Held, first, that this was 
a lifeats^ to publish, and sqot ^ p^Hfig with the 


copyright. JReade v. Bentley^ 3 Kay & J. 271 r 
27 L. J,, Ch. 254 ; 4 Jur. (N.s. ) 82 ; 6 W. B, 240. 
And see 4 Kay k J. 656. 

Held, secondly, that B. could at any time put 
an end to the agreement by refusing to publish 
any more. Ih. 

Held, thirdly, that the form, type, price, time, 
number, &:c., of every edition were left to the sole* 
judgment and discretion of B. lb, 

‘‘Edition.”] — Held, fourthly, that “edi- 
tion,” meant every quantity of books put forth 
to the bookselling trade and to the world at one 
time by B. ; and that when the advertisements^ 
the printing, and other well-known expenses, 
and acts by a publisher bringing out such quan- 
tity of copies m the ordinary way are closed,, 
that constitutes the completion of the edition, 
whether the copies are taken from fixed or 
movable plates or types, and whether the types 
or plates are broken up or not, and whether all 
the copies taken are given forth and advertised 
for sale, or retained and stored in the warehouse 
of the publisher. Ib. 

Eight to Determine.]— Held, fifthly, that 

on the completion of any edition, B. had a right 
to put an end to the agreement between himself 
and B., by notice given to B. before any expense 
had been incurred towards another edition. Ib» 

Agreement for Sale of Edition — Interference' 
by Author in Sale.] — S. entered into a contract 
with the author of a work, which had already 
passed through nine editions, to purchase from 
him and to sell to the public at a fixed price, a 
tenth edition, consisting of 2,500 copies Held, 
that he had obtained a right in the copyright of 
the work until he should have sold off the tenth 
edition ; that, during such time he had bound 
himself to sell the book at the fixed price, and 
the author would be bound not to interfere 
m the sale. Sweets, Cater ^ 11 Sim. 572 ; 6 Jur. 38. 

Held, also, after examination by the court 
of the two books, that there had been such an 
abstraction of matter from S.’s work as exceeded 
the limits of fair quotation ; and that, though 
the pirated passages might be contained in the- 
prior editions, in which the author had the 
entire copyright, yet that being also incorporated 
in the tenth edition, S. was entitled to an injunc- 
tion. Ib, 

Eor Limited Period — Subsequent Sale.} 

— ^An author contracted with a printer and pub- 
lisher for the copyright and sole right of sale 
for four years, from 15th March, 1854, of a book 
written by the author. The publisher printed 
three editions of the work previously to the ex- 
piration of the four years in March, 1858, but 
had printed none since : — Held, that an injunc- 
tion would not lie to restrain the publisher from 
selling his unsold stock of copies. Howitt v. 
Ball, 6 L. T. 348 ; 10 W. B. 381. 

Warranty of Copyright.] — The defendant 
having been applied to by the plaintiff for per- 
mission to publish a work, wrote to him as^ 
follows : — “ You formerly made me an offer of 
50?. for the exclusive right of publishing for ten 
years Captain M.’s work, ‘Monsieur Yiolet,^ 
which offer I accepted, and wrote you to that 
effect. 1 possess but few of the copyrights of 
the earlier portions of Captain M.’s works, and 
they are many of them published in a ciieap. 
edition, f wfll let you khto‘w, in a — 
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those of the worhs that belong to me that I feel 
disposed to offer to you ; in the meantime I shall 
be glad to know if you received my last letter 
accepting your offer for ‘ Monsieur Violet,’ and, 
if not, whether you still hold the same proposal.” 
The sum of 502. was afterwards paid, for which 
the defendant gave a receipt to the plaintiff, 
expressed to be “for permission to publish 
Captain M.’s work, ‘ Monsieur Violet,’ so long as 
the copyright may enduie, that right to be ex- 
clusively his own for ten yeais” .-—Held, this 
amounted to an express -warranty by the defen- 
dant that he had the title to the copyiight in 
question. Shnfi ov Stmms y. Marryat, n Q B 
281 ; 20 L. J., Q. B. 454. 

Prior to this transaction, Captain M., by an 
instrument in writing, not sealed or attested so 
as to pass the legal copyright, agi-eed to assign 
the copyright in “Monsieur Violet” to B. for 
300?., with a stipulation that a deed of assign- 
ment of the copyright should be executed The 
money was duly paid by B. Held, that the 
effect of this was to vest the equitable copyright 
in B., "who would be entitled to a decree in equity 
for a specific peiformance of the contract. Ib. 


Talse Eepresentation as to Authorship.]~An 

author may maintain an action for an injuiy to 
his reputation against a publisher of an inaccu- 
rate edition of his -work, falsely purporting to be 
executed by him, though the publisher is the 
owner of the copyright. ArohioU v. Sweet 1 
M. & Rob. 62 ; 6 Car. & P. 219. 

Breach of Agreement not to TTndersell.]~A 

having printed a work, sold 300 copies to B., a 
bookseller, at 405. a copy, binding himself not to 
sell to others, in quires, under 48^., and in single 
copies under 505. a copy, until B.’s 300 were 
sold, or his consent was obtained. In his letter 
which constituted the agreement, he said to B ’ 

' I do not expect you to sell under 485. and 5 O 5 ’’ 

^ad sold a part 

ot the 300 coiaes, he went into partnership with 
C., and transfeired aU his stock at the cost price 
He also sold some copies at 455. and 465. A. in 
contiavention of his agreement, sold under the 
stipulated prices ; but, on being threatened with 
proceedings by B., persuaded H., who had pur- 
chased the principal part, to consent to give 
them back, if it would satisfy B. D had an 
mterriew with B., and told him this. B, said 
that he understood the arrangement was a settle- 
mem of the diffocenoe, and that B. went away 
from the interview perfectly satisfied : — ^Held in 
an action by B. against A. for a breach of the 
agreement, that neither the underselling bv B • 
nor the transfer of the stock to the parinership 
were grounds of a non-suit: but that i 
arrangement with D. was an answer to the ‘ 
thought that it made an end 
•of the dispute between the parties Held, also 
that, on the question of damage, it might be ‘ 
Tinderselling had ^ 

or had not contributed to affect the price of the 
work-in the market. Banning v. Bove, 5 Car. & ^ 


jel agreed with an author to print, reprint, and 
ill publish a work by him at their own risk, on the 
er terms of dividing equally with him any profits 
d, that there might be after payment of all expenses ; 
L” and that if all the copies should be sold and 
3h another edition should be required, the author 
ff, should make all necessary alterations and addl- 
3h tions, and the publishers should print and 
Jis publish a second and subsequent edition on the 
s- same terms. After the publication of the first 
is edition, the firm of the publishers was changed, 
1 - and the interest of the old fiim in the work was 
n in another publisher, with the author’s con- 
3. currence, the agreement being held to be of a 
personal nature on both sides, and the beneht of 
n It not assignable by either party without tiie 

io others consent. Steve7is v. Beiininq, 6 Be (b, 

u M & G. 223; 3 £q. Rep. 457; 24 L. J., Ch. 

T 153 ; 1 Jur. (n.s.) 74 ; 3 W. R, 149. 

The joint authors of a book (one of whom com- 
e posed the letterpress, and the other sketched the 
e drawings from which the illustrations were 
engraved) entered into a verbal agreement with 
r a firm of publishers, by which the firm were to 
engrave the illustrations and to print and 
publish the book. If the publication resulted in 
a loss the firm were to bear the whole of it ; if 
^ there was a profit, they were to pay half of it to 
i profits were to be ascertained 

' after deducting the cost of the engra-ving, print- 
mg, and publication, but without aUowmg any 
sum to the authors for the illustrations and 

published, and the 
publication resulted in a profit Held, that the 
agreement was merely pei-sonal to the indiyiduals 
publishers’ firm, and that 
the benefit of it could not, without the consent 

fiL tn . fi”®’ tlie publishers’ 

nirn to a firm which had succeeded to their 
business, but which contained none of thj 
thf original firm. The successors of 

he oiigmal firm were accordingly restrained 
ton f .bltonj ih, book. mJl 

Meruit.-] — An 

nuwfco treatise for a periodical 

publication which is afterwards, and after his 

entitled to a 
tendering or deliverino- 

51 , 8 Bing. 14 ; 5 Car. & P. 58. ' 

^ manuscript of a 
the profits of 

•-HeM hetweL them : 

A fniPw maintain an action against 

ti Se after A 


'm 


lieu ofBook»eUer.]—Semble, where an author 

aCTe« with a ^kscUer to publish his woik 
him interest for the money he 
should ^yance and ^ a share of the niifite 
has a lien on the cowri 
. Bro&kr. 
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A. agreed to take on 

time and 

u to the same, except the hour. 
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Monjys^to auperintod ajaper^ I Held, secondly, that the condition as to F. not 

agi-eemeat was superseded by the secMid so thS ®^^^^ 

A. could not recover on the first after the second a 
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Advertising Bisoontinuance. ]- 


clllurn^T^^^ 5 f Copyright,] — By 

314 ^ the proprietor of any 

periodical work shall employ any person to 

-D beino- otia any article, and the same shall have 

r of a weekly thTeSTbpl?^ 


Of the proprietors and the editor of a weeldv composed on the terms that the copyright 

periodical, called »HouseholdWords,’’wasnot ona proprietor, the copy- 

dissolution of the partnership, justified in advei- H?ld ^fW P^^^Perty of such proprietor ;£- 
tisiug that the publication would be discon w^’ expressed, 

tinned ; for the right to use the name must be i^o Sweety. JBenmnq^ 16 C. B 

pait ot the partnership assets : but he mio-ht ixn 

advertise the discontinuance of the publicatfnn is employed by a proprietor 

as reganded himself. Bmdlury y.Dlchey^ 21 ^ work for its articles on c«tain 

Beav. 53 ; 28 L. J., Ch. 667. ’ to remuneration, but without any 

rnention of the, copyright, it is to be infeS 

Agreeinentto Eeport.]-Ihe court of chancery nnotor ® *° such pro- 

oaimot specifically perform an agreement uZ,7 ^ o * v, , 

by A. agrees to compose and write renorts of ™^oss there is a special contract 

cases detemined in a court of iusticr to be fmfni liapBcd, reserving to the author 

Planted and published by a particular individual sennf W oopynght, the purchaser of a manu- 
foi a stipuLated remuneration, nor interfere by thinbV it as he 

an m]unc ion to restrain the’party from pez? X Hare, 118; 

,*e reports wntten by him to^ be ^ ^ 5 1 345. 

1 1 2 wirariTr": P/; 

paiticular desci.ption is analogous to ai agree- 
i”n7a,T° ®Wly part of Book.1— Where the deal in a paiticular 

plaintiff had contracted to correct ind complete on trade ^ restraint 

from materials to be furnished by the defSdant’ Tf fn.9wo,'t/i v. Br-,/tle7y, 14 W. R. 630. 
a book which the defendant expressed Sten ’ count, I to furnish a new history of a 

tion to write, and agreed also to supply the lo“l wh^.h P^^^’med by his furnishing a 

infoimation connected with the subieot for v,oi,oi tianslation of an entire pre- 

which the plaintiff was to be p.aid rfe’rjm his own continut 

remuneration accoidmg to the nhmber of pa“ s 'i ci & P s'^r ® additions. Baim v. Bum-m, 
the work might contain, the court refiie^d an ’ 

mfe^ pubhshing^orSltog^'thrw part o^/ the ^ ™ account 

work (which the plaintiff^ had contribCdl wfih 1 ^ 1 ,^"*°/ P"hhsher, where the 

any material alteration or omission and also oo,^nt I altogether to render any ac- 

refused an injunction to restrain the ‘defoLant and biin’^Vu^®'?-^ P^bbsher renders an account, 
fiom printing, publishing, or seUmg the woil- tl?™ ,u tf u 1°/ balance due to him 
until ho had paid the plaintiff the sum aoroed court w,l? uof’^‘^ii°°°^ *he 

upon for his assistance and contribution ? for f , ‘'“uT '' to be 

®li 9 h payznent may be enforced at law and the mmod ^t’l “t'viU leave the matter to be deter- 
titlo to it is not a ground for the interpo ff ion rf J Ch "V 2“^^- 258 ; 


, Yearly Engagement.]— g., a proprietor of a 
weekly newspaper, by a letter to^ p!, an authoi 
agreed that he hhould write two tales, extendin'^ 
over one year, at lOZ. per week for each numW 
f about the same quantity as was sent 

k’ engagement, and to receive 
the tiibt number on tlie 22nd April 1855 and tn 
continue to receive one number weeHy dun^^^ 
one year, conditionally that he should Zot writS 
foi any other newspaper published at kss than 
. He accepted the engagement, received 20Z 

some week/: 

then went to P^aris, sent an abrupt conclusion 
of a current talc in a small quantity of manu- 
^th S to proceed with his engagement 

with 8. and entered into another engagement with 

niirl Stopped his payments to P., 

n? ^ f author to conclude the 

half-fimshed tale ;_Held, first, that the Lgafc! 

r engagfement, and could not be 
YOIi, ly, ^ 




t sefemffn? ^^O-Upon an action by 

semalfoi piiacy of copyright, it appeal ed that 
5 the defendant had published the work in ques- 
, tion, puisuant to the conditions of a cognovit 
• plaintiffs and P in 

’ writ^o^^tPA performing an agreement to 

wnte the work in question :-~Held, a sufficient 
defence Sweet v. AreUoM, 10 Bing. 133* 
3 M, & bcott, 299 ; 2 L. J., 0. P. 204. ^ ^ ' 

Publication of look in Huti- 

restrain the defendant, a publisher, fiom pub- 

in^'bf a certain book otherwise than 

autW prepared by the 

autlioi, or from representing that the nlaintiff 

book.publisbiitraf 

aeienaant. ihe book was oiiginallv oublishG^ 
m Its complete form in 1886. In 1892 the 
thJ^ edition of the book, omitting 
he pioface, table of contents, introduction 

of th^ moHon w th^t th0 phbl|c^bion ol 
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book in a mutilated foim caused an injury to p 
the plaintiff’s reputation as an author : — Held, s 
that the plaintiff’s remedy in law was libel, c 
Lee V. Gillmgs^ 67 L. T. 263. t 

Bankrupt Puhlisher— Property in Copyright.] } 

— A mere question of title between an author “3 
and a bankrupt publisher, as to which of them 
is owner of a portion of a copyright, cannot be i 
decided in a bankiuptcy matter ; but, semble, ( 
where an author allowed the publisher to ad- ( 
■vertise himself as the owner of the copyright, i 
though it had never been assigned in wilting to : 
him, it should be dealt with as the publisher’s 
property in bankruptcy. Curry ^ In re^ 12 
Ir. Eq. li. 382. 

d. Assignment. 

Form.] — An assignment of a copyright must 
be in wilting. Leylnnd v. titewa}% 46 L. J., Ch. 
103 ; 4 Ch. D. 419 ; 25 W. R. 225. 

The court will interfere by iniunction to protect 
the copyright of the assignee of the author 
(the reporter of legal decisions), though it 
appeals that, at the time of the alleged piiacy. 
there was not an assignment m v riting, and the 
assignee had a merely equitable title, and that 
some of the cases were ex relatione ; and it will 
disregard a permission fiom theauthoi to infringe 
the copyright, given after he had paited with 
his equitable title for valuable consi<leiation,and 
it had appeared upon the title-pacre of his work 
that it was printed tor the equitable assignee of 
the copyright. Hodges v. WeUh^ 2 Tr. Eq. K. 266. 

Where in registeiing the piopnetoiship of a 
copyright, pursuant to the 5 & 6 Viet. c. 45, cither 
the dal e of the first publication or the name of 
the publisher is incorrectly entered, a subsequent 
assignment by entry in the book of registry is 
invalid. Low v. lioutledge^ 33 L. J., Ch. 717 ; 
10 Jur. (N.S.) 922 ; 10 L. T. 838 ; 12 W. R. 
1069, I 

Where the assignees, by entry of a copyright, 
the proprietoiship of wdiich was thus incorrectly 
entered, filed a bill to restrain infringement of 
the copyright, a demuirer theieto wms allow'ed, 
on the ground that the assignees had no title. 
Jh 

Where a copyright has been assigned by the 
registered proprietor, otherwise than in the 
method provided by s. 13 of the Copyiight Act, 
1842 — ^namely, by an entry of such assignment 
in the Registry Book of the Stationers’ Company 
— the assignee must, before he can, as proprietor, 
maintain an action for infringement, be registered 
under s. 24. “ Proprietor ” in s. 24 includes not 
merely the original proprietor, but all persons 
who have taken by assignment otherwise than 
under s. 13, Dictum of Gockburn, C. J., in Wood 
V. Boosey (36 L. J., Q. B. 103, at p. 110 ; L. R. 2 
'Q, B. 340, at pp. 351, 352) not foUowed. Lirer^ 
pool Getheral BroTiers Association v. Commercial 
Press Telegram Bureauoc, 66 L. J., Q, B. 405 : 
[1897] 2 Q. B. 1 ; 76 L. T. 292. 

A. agreeing with B. “to let B. have” a particu- 
lar drama in discharge of 107. owing by A. to B. 
is a complete nssignment to B. of A.’s whole 
properly in the drama. Laey v. Toole, 15 L. T. 
512. 

C., the composer of ten songs, assigned the 
copyright in them in 1843, by deed, to D. & M. 
The interest of D. & M. vested in H. & R. In 
1878 C. purported to assign to A. the sole liberty 
of i)ei forming or singing, &c., the musical com- 


positions. A. thereupon redstered himself as the 
sole proprietor of the liberty of pei forming the 
compositions : — Held, upon motion by H. k li., 
that the entry must be expunged, for the second 
grant was invalid. Hutchins and Bonier^ 
parte ^ 48 L, J., 0. B. 29, 505 ; 4 Q. B. D. 483 ; 
41 L. T. 144 ; 27 W. R. 857— C. A. 

An author assigned to trustees, subject to a life 
interest in himself in the present and any new 
editions, the copyright of certain books, and the 
copies then on hand, upon trust to permit his son 
to manage and conduct the printing, publishing, 
aiiddisposine of the said printed and manusciiiit 
books, and the copies thereof -—Held, that the 
copies printed after the date of the deed, in the 
lifetime of the father, passed by the assignment. 
Bijjpon V. KorUm, 2 Beav. 63. 

Term of Duration.] — ^A committee of se\en 
persons on behalf of a religious body compiled a 
hymn-book, which was registered under 54 Ueo. 
3, c. 156, as the property of the compilers, but 
was published by and sold for the benefit of the 
religious body. No minute of consent having 
been registered under 5 & 6 Vict. c. 45 : — Held, 
that the term of the copyright had not been 
extended undei that act, but ceased on the death 
of the last survivor of the seven compilers. 
Harzials v. Gihhorts, 43 L. J., Ch. 774 ; L. R. 9 
Ch. 185 ; 30 L. T. 666 ; 22 W. R. 637. 

Resulting Right.] — Where an author 

wdio had sold his copyright, by living more than 
foul teen years obtained the lesulting right for 
fourteen years more, under 8 Anne, c. 19: — Held, 
to belong to his assignee, and not to himself. 

, Carnan v. Boioles^ 2 Bro. C. C. 80 ; 1 Cox, 283. 

; An author having given a wmi k to a publisher, 

; w'ho, by the sale of it, reimbursed his expenses and 
’ made consideiahle profit, cannot, at the end of 
’ the first fourteen years, i estrai n him by in j uncti on 
' from contmuiug the publication. Bmidell v. 
Murray^ Jacob, 311 ; 23 R. R. 75. 

i 

f Copies previously Printed.] — In the absence 
of a special contract to the contiaiy, the assignor 
] of a copyiight is entitled, after the assignment, 
to continue selling copies of the w'Oik printed by 
Q him before the assignment and remaining in 
g his possession. Taylor v. Pillow^ L. R. 7 Eq. 

. 418. 

'5 

t 

J Under 8 Anne, c. 19, s. 1.] — To entitle a party 
*, to maintain an action as assignee for an inf ringe- 
i ment of the copyiight in a song, under 8 Anne, 
t c. 19, s. 1, theie must have been an assignment 
s of the copyright by an instrument in writing, 
1 attested by two witnesses. Lamdson v. Bohn. 

1 6 0. B. 466 ; 18 L. J., C. P. 16 ; 12 Jur. 922. 

2 S. P., Power -v. WaUer, 3 M. & S. 7 ; 4 Camp. 8 : 
■- 15R. R. 378. 

I No assignment of copyright under 8 Anne, c. 19, 
; the benefit of which was claimed by the assignee, 
although fiom a foreigner, could he good in this 

- country, unless it was attested by tw'O witnesses. 
5. JcJJerys v. Jioosey^ 4 H. L. Cas. 815 ; 3 C. L. R. 
c 625 ; 24 L. J., Ex. 81 : 1 Jur. (N.s.) 61 
\ There cannot be a partial assignment of copy 

right, n. 

e A foreign author cannot, by assigning his copy 
. right accoiding to the law of his country, give 
1 the assignee a copyright which will be recognised 
Y in England so as to entitle the purchaser of it 

- here to the right of exclusive nnhiipafinn Th 


I 
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'(Overrmling Boosey v. Daridson^ 13 Q. B. 257 ; 
18 L. J., Q. B. 174 ; 13 Jur. 678 ; Coclis v. Pm'~ 
day, 5 0. B. 860 ; 17 L. J., C. P, 273 ; 12 Jur. 677 ; 
and Boosey v. Jejforys, 6 Ex. 580 ; 20 L. J., lx. 
354 ; 15 Jur. 540— -Ex. Oh.) 

Injunction obtained by the assignee of an 
author, after the expiration of the two terms of years 
allowed by the statute of Anne, dissolved ; the 
common law right of the author being so ex- 
tremely doubtful. OshoDie v. Donaldson, 2 Eden, 
327. 


Executory Agreement.] — A. wiote words to an 
old air, and got his friend D, to compose an 
accompaniment, and A. agreed in writing with 
D. to execute a proper assignment of the whole 
work to him or any peison whom he might 
name. A. accordingly executed a deed of assign- 
ment to D. and 0. The defendant published a 
copy of the whole work : — Held, that the agree- 
ment to assign was executory, and did not operate 
as an assignment, so as to render the subsequent 
deed of assignment inoperative. Leader v. Pwr- 
day, 7 0. B. 1 ; 18 L. J., G. P. 97 ; 12 Jur. 1091. 


Attestation.] — If a priinJ facie title to the 
copyiightin a book is rebutted, the right may be 
supported without the production of a formal 
assignment attested by two witnesses under 
5 ic 6 Viet. c. 45. Kyle v. Leifevys, 3 Macq. H. 
L. 611. 

A receipt in writing for the price of the copy- 
right operates as an effectual assignment. Ib, 

An assignment of copyright made after the 54 
Geo. 3, c. 156, and before the 5 & 6 Vict. c. 45, 
aieed not be attested. Cumberland v. Copeland, 
1 H. & 0. 194 ; 31 L. J., Ex. 353 ; 9 Jur. (N.S.) 
253 ; 7 L. T. 334 ; 10 W. R. 581— Ex. Ch. 

The 54 Geo. 3, c. 156, repealed, by s. 4, the 
8 Anne, c. 19, s. 1, in this particular. Ih. 


Pleading.] — Action for the copyiightof a play. 
Plea, non assumpsit : — Held, that it could not be 
objected that the assignment was not in writing, 
but that it ought to have been specially pleaded. 
Barnett v. Qlossop, 1 Scott, 621 ; 1 Bing, (n.c.) 
633 ; 1 Hodges, 94 ; 4 L. J., 0. P. 174. 


Acquiescence.] — In an action for pirating a 
work, evidence that the plaintiff acquiesced] in 
the publication six years ago is no proof of an 
assignment of the copyright. Latov r v. Bland, 
2 Stark. 382, S. P., Hogg v. Scott, 43 L. J., Ch. 
705 ; L, R. 18 Eq. 444 j 31 L. T. 73, 163 ; 22 
W. R. 640 ; and Weldon v. Diclis, 48 L. J., Ch. 
201 ; 10 Ch. D. 247 ; 39 L. T. 467 ; 27 W. R. 
639. 


e. Infringement. 


Hackneyed Phrase — Registration of Part of 
a Book.] — The plaintiff published in numbers, 
in a weekly periodical called “ Every Week,” a 
tale intituled “ Splendid Misery ; or. Bast End 
and West End,” by C. A. Hazlewood. The 
defendant subsequently commenced issuing in 
weekly parts, in a newspaper published by him, 
a tale by Miss Braddon, intituled “ Splendid 
Misery.” The plaintiff was registered as the 
proprietor of “ Every Week ” before the publi- 
cation of it began, and after the tale had been 
completed he had himself registered as the pro- 
prietor of “ Splendid Misery ,* or. East End and 
West End,” giving the date of pubRoation of the 


number of “ Every Week” which contained the 
first number of the tile as the date of the publi- 
cation of the tale. He then commenced an 
action to restrain the defendant from continuing 
his publication of Miss Braddon’s tale under the 
title of “ Splendid Misery,” and moved for an 
injunction. Before the motion was made the 
defendant had altered the title of Miss Braddon’s 
tale, and the motion was ordered to stand over 
till the trial, the defendant undertaking not to 
alter the new title in the meantime. The tale 
was finished under the new title before the trial. 
It was proved that a novel which once had a 
large circulation had been published in 1801 
under the title of “ Splendid Misery,” and that 
second-hand copies could still be met with : — 
Held, that though the registration of “Every 
Week” being made before any part of that 
periodical was published was not a good regis- 
tration, the subsequent registration of the first 
number of the tale was a good registration to 
enable him to sue in respect of infringement of 
copyright in the title of the tale, supposing such 
copyiight to exist. Diclis v. Yates, 50 L. J., Ch. 
809 ; 18 Gh. D. 76 ; 44 L. T. 660—0. A. 

Semble, that, as a general rule, there cannot 
be any copyright in the title of a book. Weldon 
V. Biclts (10 Ch. D. 247), infra, considered. 
lb. 

But held, that the plaintiff had no copyright 
in the title “ Splendid Misery,” for that copyright 
can only exist m something original, and the 
mere adopting as a title a hackneyed phrase, 
which moreover had been used as the title of a 
novel many years before, and which for anything 
that appeared might have been copied from that 
novel, could not give any copyright in that title. 
Ih. 

Held, therefore, that the plaintiff had no title 
to sue for infringement of copyright, and that as 
it was clear that the public could not be misled 
into purchasing the defendant’s tale under the 
belief that it was the same as that of the plaintiff, 
so that there was no ground for the interference 
of the court on the principles applicable to trade- 
marks, the action ought to be dismissed with 
costs. Ib. 


“Reason Why.” ] — K. published a work 

called“ Why and Because,” treating of the scientific 
explanations of various common phenomena of 
life. B. afterwards published a woik on similar 
subjects, called “ The Reason Why,” of which A. 
complained that the name and the plan were 
suggested by his own work, and the arrangement 
and phraseology in many instances taken bodily 
from his work : — Held, first, that there was no 
such similaiity or colourable imitation in the 
title as to support A.’s claim for an injunction. 
Jarrold v. IlouUton, 3 Kay & J. 708 ; 3 Jnr. 
(K.S.) 1051. 

Held, secondly, that the method of communi- 
cating information by question and answer being 
of unknown antiquity, A. could not claim any 
originality in the plan of his work. Ib. 

Held, thirdly, that many of the questions in 
A.’s book, being the simplest forms in which 
the questions could be asked, were not the sub- 
ject of copyright, and could not he the privilege 
of A. Ib. 


“ Birthday Text Book.”] — ^The publisher 

of a work which he claimed to have originated, 
caRed “The Birthday Scripture Text Book,” 
consisting of a printed diaary interleaved, with a 
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blank space opposite each with a text ^ 

Soriptnreappended,andwbiohwasd^i^ed as ^ as part of the title of a 

SffltrSStkfr:;U7t I'ord^r; 

sr^:sss?i“S‘ss. bW a™™ s'i‘S°. 

of^pissri-ssjc 

tkfof hiB work, as weU as a colon^ble imitation 181 , 13 Ch. D. (.83 , 38 v . 

’ rrand, whether Necessary.] - A frandulcnt 
L. B. U Bq. 431 , 20 W. E. 964. intention in infringing copyright is not necc^s- 

.iirsuis? ^ ^ '"• 

of a musical work called “ Joussd s Royal f^^anch , a l^iU in .equity 

ard Pianoforte Tiitor,” brougld out a new Klition propiietors and publishers of a iiows- 

of their work, and employal Homy te levise an 1 “j P pg Bolls Lifeand Sporting 






I tf 


1 


'■ ‘“'i'l 


Oi lilcii WUAIS., 

re-edit it, and called it “ Hemy’s Isew and Be. 
Yised Edition of Jouss6’s Boyal Stanc^ul Piano 


atfaiUSb blic Uiupriwcv/iu -- 

napcr, called “The Penny Boll's Lifeand Sporting 
News,” which was published at the price of Id. 

r,,, . 1 r.-l thp RiTYltlaTltV OL 


vised Edition of Joussd s ’' the The evidence showed, that from the similarity of 

forte Tutor,” and made Hen^pXekl the two names mistakes had occuried, and w:ere 

defendants’ work thoy_ ye'-'® ,,‘onnTors of the latter publication from the use 

Ch. Ilf the words “pil's Life” in the title of their 

626 ; 8 D. 606 ; 38 L. T. 544 ; 26 W. R. 577 ^^.^p^igtor of a weekly pub- 

— C. A. lication, the “Loudon Journal,” the price of 

TlifFereuoe between 'Works.l— Copyright in the which was Id ., assigned his copy right and iuterest 

48^. J., Ch. 201 ; 10 Ch. D. 247 ; 39 L. T. 467 ; Journal.’; 1 “ 18 » 9 ' A. ]ssue<l an adi cite 


639'"' ^ "• ■’ " "■ ’ =Wth;Tubhca«on^^^^^ a daily 

27 W . B. b3J. newspaper, to be called the “ Daily London 

Title Similar, but not Misleading.]— The pio- Journal,” and to bo sold at 1^- B. thereupon 
ni-ietm's of a lone-established weekly comic tiled a bill in equity against A. for tm injunction 
periodical called “ Punch” moved to restrain the to rostiain A. ^™p3'v‘^C™m^do 0 ^ 01 ^°^'^ 
pubUcationof“Punchand Judy ,”arival periodical Journal ; “‘J ^ V” t 

of Kke character and of the same size as, and in unction. -Dpon appeal, Knight Binco L. J. 
SmewhatTmilax aj.pearance to “ Punch,” but (di^seiitiento Turner, L. J.), confirmed the order 
■with a different iUustration on the cover, and for an injunction, upon B. undeitaknij, to abi e 
sold at a lower price. Another well-known the court might niako as to ^ 

comic periodical was piiblishol weekly under and to bung an action_agamst A. within one 
the name of “ Judy” :— Held, that the adoption week. Iiiyram v. Stiff, o Jur. (N.s.) J4(. 

of the title, “ Punch and Judy," w'as no infringe- PnMisW 1— To an action for in- 

ment of the plaintiff’s right to use, and property ^ In First Publisher.] io an action tor m 

in, the name “Punch”; and that the general Dmgmg the copyright 111 a Etc 

public was not likely to he misled into pui chasing mg Devotions ; or, the Woiship of God m j 
ttie defendant’s publication by mistake for that and m Ti-uth.for eveiy Da} in tho Yu , f 
of the plaintifis; and the motion for an in- German of bturin : a pica that_ btuini -was a 
junction was refused. Bradhwy v. Beeton,, well-known writer on reh^gious subjects, and that 

89 L. J., Ch. 67 ; 21 L. T. 323 ; 18 W. B. the plaintifl procured H. to write the book in 

ng questioB, as a translation from a work in tnC’ 

G erman, by Stnrm, wbei eas no sneb work exist edy 


-V/'f. 


yiras the reidstered proprietor under the Copy- tain a profit to himself, published a title-page 
right Act of a directory entitled “The Post- and preface to the work, falsely representing it 
office Directory of the 'West Riding of York- 10 be the genuine production of Sturm Heldr 
shire, which included the town of Bradford ; ihnr the plea disclosed a transaction, on the part- 
and since 1852 had published directories for of the plaintiff, in the nature of crimen fa-tei ; 
various other country districts, which were all that he had no copyright in the work ; and that 
entiUed “Bost-ofiice” directories. The defen- the plea a.fl!orded a good defence to the action- 

'Ur.!.-,,., -t-A ■wniV.l-ieiTi n i ■i*fi/-»+rtT*"tr -pAr iVui 7T’’i' i/y 7i f 'V Wy77j\* 1 f'l R, gilS ! 14: X^l. d.j Ck Jp - 


being about to publish a directory for the TT"r 
of Bradford, entitled “ The Bradford Post- 283 
Directory,” but which bore no similarity 
■ of the plaintiff in price or ap 


WrujM V. Tallin, 1 0. B. 893 
283; 9 Jur. 91G. 


Continuations of Works.] 

ranted to rebtrainthc pu 
i a continuation of the i] 




-An injunction was 
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numbers and as to oommunioations from corro- 
spend exits received by the defendant while pub- 

lishing for the plaintiff, not preventing the pub- Unpublished Work.] — The right and property 
lication of an original work ot the same nature, of an author or composer of any work, whether . 
and under a similar title. Huff g y. JCtrbi/, S Yes. of literature, art, or science, in such work un- 
215 ; 7 K. R. 30. ' published and kept for his private use or pleasure, 

The plaintiff became by purchase, in February, entitles the owner to withhold the same altogether, 
1856, proprietor of a weekly newspaper called or so far as he may please, from the knowledge 
The Britannia,” which he subsequently incorpo- of others, and the court will interfere to pre- 
rated with another weekly newspaper called vent the invasion of this right by the publica- 

^‘The John Bull,” and issued the publication tion of a catalogue containing a description 

under the title of “The John Bull and Britannia.” of such work. Prince Albert v. Strange., 1 

The plaintiff had not registered his name at the Macn. & G. 25 ; 1 H. & Tw. 1 ; 18 L. J. Ch. 120 ; 

iStamp-otiice as the proprietor of either news- 13 Jur. 101. 
paper. On the 12th April a notice was inserted 

in “ The Britannia ” to the effect that that paper Transcript.] — If any part of a work complained 
would be united with “ The John Bull.” On the of is a transcript of another work, or with only 
19th April the defendant, who had been the colourable additions and variations, and prepared 
printer and publisher of “The Britannia,” issued a without any real independent literary labour, 
publication called the “ True Britannia,” in imita- such portion of the work complained of is pira- 
tion and as a continuation of “The Britannia.” tical. Jarrohl v. ITeywnod^ 18 W. R. 279. 

The bill wms filed against the defendant as the But it is impossible to establish a charge of 
proprietor of the new newspnper to restrain him piracy where it is necessary to tiack mere pas- 
from publishing it. The defendant, in his afii- sages and lines through hundreds of pages, or 
davit, said that A. B. was the registered pro- where the authors of a w’ork challenged as 
prietor of the “ True Britannia,” and that he was piratical have honestly applied their labours to 
the printer and publisher only. On motion for various sources of information. lb. 
an injunction, the court ordered the defendant The author of a published work cannot pro- 
to be restrained from printing and publishing, hibit a subsequent wiiter from making use of the 
&c., the “ True Britannia,” or any other news- authorities ouoted by him, even if it is proved 
paper, as a continuation of “ The Britannia.” that the latter was put on the track of these 
Frowett v. Mortimer, 2 Jur. (N.s.) 114 ; 4 W. R. authorities by reading the earlier work ; but the 
519. subsequent writer must, bon^ fide, go to the 

common sources, and not copy the quotations or 

Newspaper.]— There is nothing analogous to passages from the earlier w'ork. But the taking 
copyright in the name of a iiewspapei*, but the of a single quotation wdthout verification, and of 
proprietor has a right to prevent aiiy other person a single argument founded on facts stated in the 
from adopting the name, and this is a ^ chattel earlier book, are not sufficient grounds for grant- 
capable of assignment. Kelly Y. Hutton, '67 mg an iniunction. Pihe v. Nicholas, 66 L. J., 

Ch. 917 ; L. R. 3 Ch. 703 ; 19 L. T. 228 ; 16 W. ch. 435 ; L. R. 5 Ch. 251 ; 18 W. R. 321. 

R. 1182. 

The mere declaration of an intention, however Translation Re-translated.]— If a foreigner 
public, to publish a magazine or any maniifac- translates an English woik, and then an Ensrlish- 
tured article bearing a particular name or mark, le-translates that foreign w^ork into English, 

notwithstanding that such declaiation is acconi- w'ould be an infringement of the original 

panied by expenditure in c«>nnection with the copyright, ^rurray v. Hogue, 1 Brew. 353; 22 
intended article, cannot create a right to the 457 . 17 219 ; 1 W. R. 109. 

exclusive use of such name or mark as a trade- Grounds on which fairness or unfairness in 

mark. Maxwell v. Hogg, 36 L. J., Ch. 433 ; L. gf g previous work is to be determined. 

R. 2 Ch. 307 ; 16 L. T. 130 ; 15 W. R. 467. 


H., in 1863, registered an intended new 

magazine to be called “Belgravia.” In 1866, Theories.] — Plagiarism does not necessarily 

such magazine not having appeared, _ M., 111 amount to an invasion of copyright, and the 
ignorance of what H. had done,^ projected a author of a publi-hed book has no monopoly in 
magazine with the same name, and incurred con- thcoiies and speculations, or even in the 
siderable expense in pre])ai mg it, and extensively i-esults of observations therein stated; but no 
advertising it in August and September, as about whether with or without acknowledgment, 
to appear in October. PI., knowing of this, made jg to be permitted to take a material and sub- 
hasty preparations for bringing out his o\vn stantial portion of the published work of another 
magazine before that of M. could appear, and in author for the purpose of making or improving 
the meantime accepted an order from M. for g rival publication. Hhe v. Nicholas, 38 L. J., 
advertising M.’s magazine on the covers of his own Qh, 529 ; 20 L. T. 906 ; 17 W. R. 842. 
publications, and the first day on wdiich he in- 
formed M. that he objected to liis publishing a Compilations.] — The compiler of a dictionary, 

magazine under that name was the 25th of qj. g work in which absolute originality is of 
September, on which day the first number ot H.’s ixeccssity excluded, is entitled, without exposing 
magazine appeared. M.’s magazine appeared in bimsclf to a charge of piracy, to make use of 
October : — Held, that M.’s advertisements and preceding works upon the subject, where he 
expenditure did not give him any exclusive inght bestows such mental labour upon what he 
to the use of the name “ Belgravia.” and that he bas taken, and subjects it to such revision and 
could not restrain H. from ;^ublishing a magazine correction as to produce an original result, pro- 
under the same name, the first number of which yided that he does not deny the use made of 
appeared before M. had published his. Ib. grich preceding works, and the alterations are 
Ajo^ me Platt y. Waite?*, 17 Xi. T. 157, ante, coL not merely colourably made. Spim r.Hmm, 
iPm, , 6 W. R. 352, 
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Au actioB ^11 lie if parts of a book of okroB- “ ° n'L.7c^^66 -XAl 

ology are servilely imitated, ^otigli other par s yii’ hearing ’to restrain the pnb- 

corrections, though many of the lines are copwc Sw ns 3,^,1 continued against 

from old charts. Sayre v. Moore, 1 Bast, 361,n. , restraining the sale of a sheet 

6 R;R. 288, n, containiner matter pirated from _ a 


a magazine as nor piracy, xi. nlointi-ff affordiiiff information with respect to 

himself has published ^ the Post Office compiled from public documents, 

same subject, each being merely a compiler from C. 197 , i Jm. 

various other original worlm, it is a fair use ot _ ^ ^ auotations.l— The question whether 


larroUj Ilauhton, 3 Kay & J. 708 ; 3 Jur. ^n a poison obtains information of the 
(if.s.) lOnl. , , „ , , ^ V, .0 ^ riatnre afforded bv statistical tables, directories, 

“““'is a piratical use of A.’s work if B. Hsh«l, although it may form but ^ 

takes the matter therein borrowed from antho- such work. ^7^ ’ 

rities open to all the world, in order to save his L. E 3 Eq. ng ; 16 L. T. 51 . ^ J. h. /oi 

ownlahoiirandoxpenseofconsultingtheoiiguial 

Mode in' which the court exercises jurisdiction and the absence of any dishonest intention wiU 
where one work of compilation, snob as an not excuse the appropriator where the eftrcl o* 
encyclopedia, copies matter fiom a preceding hia appropriation is, of necepity, to injure and 
work of the same description. Mawown v. supersede the sale of the original noik. /J. 

Tea a 2 Iliiss. BSS • 2G R. E. 112. work may be a piiacy fiom anothei, though 

The compiler of a directory or a guide-book the passages copied are stated to 
containing information derived from sources not so extensive as to render the pnutic^^^^^ 

common to all, which must of necessity be work a substitute for the original ork. Jjo/i n 
identical in all cases if coriectly given, is not v. Bogve^ 10 Jur. 420. . j „ 4.... 

entitled to spare himself the labour and expense But it is otherwise, if so much is copied as to 
of original inquiry by adopting and lepublishiiig form a substitute for the original work. Jiinvimlt 
the information contained in previous works on v. WBJiefi, 1 Camp. J4 ; 10 h h. nU. ^ 
the same subject. He must obtain and work out The proprietors of a periodical professing to be 
the information independcntlv tor himself, and an analytical digest of equity, common law ana 
the only legitimate use which he can make of other cases, copying verbatim the head or marginal 
Z^.,1 ^-p vrmv.,'-Pvr-;rv^ -nA+Ps nf p.flSAR froui ttiR I’eDOrts. thC CODVriLffit ot 


Li. d., Kjn..^zo; JU. xs,. i Jiq. d»/ ; ift ni. x. v., 

222 ; 14 W. K. 496. Sweet v. Beiinmg, 16 C. B. 4o9 ; 24 L. J., t. i . 

The plaintiff published a hook of the roads of 175 ; 1 Jur. (N.S.) 548 ; 3 W. R. 519. ^ 

Great Britain, comprising Patterson’s book, to A count for pirating generally, is not sup- 
the copyright of which the plaintiff was not ported by evidence that there are in the original 
entitled, with improvements and additions ob- work particular eriois and mistakes, with which 
tained by actual survey and otherwise. An the pirated edition corresponds verbatim. Caef 
injunction to restrain a publication of an edition v. Kearsley^ 4 Esp. 168 ; 6 R. R. 846. 
of Patterson, comprising the plaintiff’s improve- But such evidence w^ould support a count for 
ments and additions, was refused, Cary v. transcribing particular matter, without consent. 
Mden^ 6 Yes. 24. Ih. 

It is law^ful to incorporate part of the works of 
Selections— Bulk of Work.] — S. published a a contemporary writer in a new work, provided 
work containing an original essay on modern it is not a pretext fur stealing the original copy- 
Englisli poetry, biographical sketches of forty- right. Ih. 
three modern poets, and selections from their 

poems, amongst wffiich w’ere six short poems and Mere Verifying.] — A rival publisher is 

parts of longer poems, the copyright whereof not less liable to an injunction for piraej- because 
belonged to C, The selections constituted alto- 1 he makes inquiries on his owm behalf to ascertain, 
getlier the bulk of S.’s work, but were alleged to ' the correctness of what he copies. Morris v.. 
have been introduced into it for the purpose of ! AsJibee, L. R. 7 Eq. 84 ; 19 L. T. 550. 
illustrating the essay. A court of equity re- j 

’ ' c publication of S.’s work as being I Slips.] — Although the compiler of a new direc'-pj 
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tory is not justified in using slips cut from one authority of one of the plaintiffs without further 
previously published for the purpose of deriving registration under the Copyright Act. Cate v. 
inf ormation from them for his own work ; yet he Devon, and JSxete?' Constitutional Newspai^ef Co,^ 
may use such slips for the purpose of directing 58 L. J., Ch. 288 ; 40 Ch. D. 500 ; 60 L. T. 672 ; 
him to the parties from whom such information 37 W. R. 487. 
is to be obtained. 3Iorris v. Wright^ L. R. 5 Ch. 

279 ; 22 L. T. 78 ; 18 W. R. 327. Rival Publications— Partner of Ccveaantor— 

In a trades directory, persons who chose to Assignee without Notice.]-~If A. sells a work to 
pay for the privilege got their names printed in B., and covenants not to do anything which may 
capital letters, with additional descriptions of be detrimental to the sale or circulation of that 
their trade or business, called “ extra lines : ” — work, and if afterwards A., and a partner, pub- 
Held, that such payment had not the effect of lish a rival work on the same subject, the partner 
making the information common property, so as will be restrained as well as A. 
to enable the compiler of a rival directory to if A., having entered into such a covenant 
reprint it from slips cut from the first, even with B., sells the materials of a rival work to C., 
where the persons whose names were so printed who concludes his agreement, and pays his money 
had been applied to to verify the information without any notice of the covenant, an injunc- 
contained in the first directory, and had not tion, on the ground of that covenant, cannot be 
only authorized but had actually paid for the maintained against C, Barfield v. Nicholson, 
insertion of their names in the second, with the 2 Sim. & S. 1 ; 2 L. J. (o.s.) Oh. 90 ; 25 K. R. 
distinctive features of capital letters and extra 144. 
lines. 3Iorrls v. Ashbee, supra. 

Law Reports.] — Reports of legal decisions are 
Purpose— Copies not for Sale.] — It is no to be considered (as to copyright) as any other 
defence to say that a pirated work is not offered literary work. Hodges v. Welsh. 2 Ir. Eq. R. 
for sale itself, but merely used to piomote the 266. 

sale of the books mentioned in it. llotten v. Quaere, whether certain cases in the law reports 
Arthur, 1 H. & M. 6U3 ; 32 L. J., Ch. 771 ; 9 L. T. may be reprinted at length in a treatise on the 
199 ; 11 W. R. 934. particular subject to which they relate. Ib. 

Where a party sets up a case that his work is But it is piracy to collect ^together, and 


a fair compilation from a number of others, and reprint from the reports ^ of legal (lecisions, all 
not a mere copy from any one, it is of the highest the cases upon a particular subject, though 
importance that he should produce his original the collection and classification may be^ new, 


manuscript. Ib. 


and with the addition of several previously 


An action will lie for multiplying copies of a impublishetl decisions and notes. Ib. 
work, in which there is a subsisting copyright. Injunction against a colourable abridgment of 
without the consent of the proprietor, although the Term Reports among other law reports till 


the copies are not printed, and are made for 
gratuitous distribution, and not for sale or hire. 
NoccUo V. JSudlow, 12 0. B. 177 ; 21 L. J., 0. P. 


answer or fuither order upon certificate of the 
biU filed. Butterworth v. liobinson, 5 Ves. 709. 
Quaere, whether it is not piracy to print at 


169 ; 16 Jur. 689. S. P., 3Ia})le v. Junior Army full length cases contained in the law reports, 
and Navy Stores, 21 Oh. D. 369 ; 31 W. R. 70— although with the addition of notes, however 
0 A ante col 467 voluminous. Saunders v. Smith, 3 Myl. & 0- 

‘ ‘ 711 ; 7 L. J., Ch. 227 ; 2 Jur. 491, 536. 

Editions.] — The first edition of a work of com- 
pilation was published before 5 & 6 Viet. c. 45 ; Law Digest.]— A proprietor of a periodical 
several editions of it were published after that profe&sing to be an analytical digest of equity, 
act, and not registered : — Held, that as to so common law' and other cases, copying verbatim 
much of the matter contained in the original the head or marginal notes of cases from reports, 
edition as wms contained in the subsequent ones, the copyright of wdiicli was in another person, 
the owner might sue, although those subsequent without his consent, is a piracy (Maule, J., dis- 
editions w'ere not registered ; but as to the new sentiente). Sweet v. Benning, 16 0. B. 459 ; 
matter, the subsequent editions w'ere books which 24 L. J., 0. P. 175 ; 1 Jur. (N.s.) 543 ; 3 W. R. 
ought to be registered, and the owner could not .519. 
sue for an infringement on that point. JIurray 

V. Bogue, 1 Drew. 353 ; 22 L. J., Ch. 457 ; 17 Telegraphic Code for use of Agents compiled 
Jur. 219 ; 1 W. R. 109. from Book of Words.]— The plaintiff published 

In a suit by a publisher for piracy of a new “ The standard Telegram Code,” a book of words 
edition of a w'ork it was held that, notwithstand- selected from eight languages, for use in tele- 


ing some of the passages alleged to have been graphic transmissions of messages, and it was 
pirated were contained in the prior editions, as accompanied by figure cyphers for reference or 
well as in the new edition of the work, the plain- private interpi etation. The book was legistered 
tiff' was entitled to rely upon them m aid of his under the Copyright Act, 5 & 6 Viet. c. 45. The 
title to the relief prayed. Sweet v. Cater, 11 defendants bought a copy of the book, and com- 
Sim. 572 ; 5 Jur. 68. piled for their owm use with its aid a new and 

independent work, as alleged, which was their 
Joint Copyright in Three Publications.] — An own private telegraphic code, and they distributed 
injunction was granted to three plaintiffs, the copies of their book amongst their agents at 
proprietors of three several serial publications home and abroad, but they had not printed their 
registered under the Copyright Act, to restrain book for sale or exportation ; — Held, that the 
the infringement of their joint copyright in defendants had infringed the cojiyright of the 
matter printed in all three publications, though plaintiff, and that a perpetual injunction must . 
the pirated matter was copied not from either of be gi anted. Ager v. Benimular 'and Oriental 
'the three publications but from a reproduction of Steam Nacigaiion Co., 53 L. J., Oh. S89 ; 26 Ch. 
“fte iffatter issued in aiiohher form by H. ^37 ; 50 L. T. 477 \ 33 W. R. 116. 
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Newspaper — Alleged Custom of Trade to fendants were selling a siiuilarly perfomted 
CopyJ— The plaintiffs, the proprietors of the ^accompanied by the same lines, and 
“ Times,” a newspaper duly registered under the an envelope bearmg as a title The Bibb scope, 
Oouvright Act, 18T2, published on the morning or Shadowgraph, whereby the sale oi the plain- 
of 13th of April (among other matter) three tiff’s article had been diimmshtd. Iho defen- 
articlcs which had been composed by foreign dants denial the alleged copyrig#, and also that 
correspondents, and paid for by the plaintiffs the plaintiff was the first inventor of the design , 
on the terms that the copyright therein should —Held, that the design was not origim], and 
belon^*' to the plaintiffs. Two of the articles was not capable of being protected by the 
were 5oned “ Our Correspondent,” and the third statute; that the title only was registered, and 
was signed “ Dalziel.” The defendants, the was the plaintiff’s property. As, however, that 
proprietor and publisher of the » St. James’s had not been adopted by the defendants, the 


Gazette,” published in their paper, about half- plaintiff’s case wholly 

past twelve on the same day, a verbatim copy of o2 L. J., Ch. 107 ; 47 L. T. 482 , 31 A\ . R. —^1. 


past twelve on the same day, a verbatim copy of 52 L. J., Oh. 107 ; 47 H. i. ; isi w . n. 
these three articles, except that the words at the ^ 

end, “ Our Correspondent” and “ Dalziel,” were Cartoons.] — The plaintiffs were the proprietors 

left’out, and th<^t, in one instance, half a dozen of the copyright of Punch, which contains cartoons 
lines w^ere added from some other source Held, and other engravings illustrative of the events of 
that the plaintiffs had a legal right to sue to the day, and the careers of eminent persons : and 
restrain the infringement of their copyright ; and caricatures of the events in the history and the 
that the defendants could not escape on the adventures of Napoleon III. The defendant 


ground that they had copied only a small part of published a book entitled “ Napoleon III.^ from 
the plaintiff’s newspaper, or justify what they the Popular Caricatures of the last Thirty Years,” 


the plaintiff’s newspaper, or justify what they the Popular Caricatures or the last inirty years, 
had done on the ground of an’ alleged universal and amongst a great variety of other caricatures 
practice of journalists to copy such articles from taken from other publications there w^erc nine 
each other, without asking the permission of the taken from Punch, with the original headings 
proprietor of the })apcr copied from. Walter v. and references, but much reduced in size. Not 
SteMopf, «1 L. J., Ch.521 ; [1892] 3 Ch. 489 ; more than one such engraving was taken from 
67 L. T.’l84 ; 49 W. R. 599. any one number of Punch, and these engravings 

When S. had published in a provincial news- had appeared in Punch, at intervals extending 
paper, of which he was proprietor, whole articles over several years. The engravings themselves 
taken verbatim from a magazine, alleging in had not been registered : — Held, that this w(is 
justification the custom of the trade Held, that an infiingement of the publishers’ copyriaht in 
the propiietor of the magazine wms entitled to their publication of Punch. BradlmryY.IIotten^ 
an injunction against S., but inasmuch as he had 42 L. J., Ex. 28 ; L. R. 8 Ex. 1 ; 27 L. T. 450 ; 21 


acted with bona tides, the court did not give W. R. 126. 
either party his costs of the motion. MaxwM v. 

Bomerfon, 30 L. T. 11 ; 22 W. R. 313. Sketchefi 


o?, 30 L. T. 11 ; 22 W. R. 313. Sketches.]— H., a hookseller and publisher. 

purchased at a sale some books, the pro})erty of 
Sporting Paper -Publication of “Selec- T., deceased, and containing several caricatures 
— “ Headings.”] — C., the registered pro- and sketches executed by T. He purchased at 

.... 1 ... /t ° 104 0 T 


prietor under the Copyright Act, 1842, of a weekly the same time some separate drawings by T., 
spoi tin g paper, wdiiili ho published on Monday and afterwards bought some more of T.’s draw- 
in each w et‘k, in wdiicli appeared, under the iiigs and of his books containing sketches. These 
heading “ One-Horse Selections,” the names of books and sketches came into the possession of 
the days on which racing ivas to take place in C. and W., who succeeded H. in his business, 
that week, and opposite the name of each daj^ C. and W. published a book -which contained the 
wasThe name of the horse w^hieh in C.’s o})inion sketches and caricatures, as well as nnmerous 
was likely to win the race on that day for which extracts from T.’s published novels, in order 
it was enteied. P., the proprietor of another to show^ that T. had in fact written his own bio- 
sporting paper published on each day that racing graphy in these novels. The copyright in the 
took place, had systematically reproduced C.’s novels, and in all T.’s published and unpublished 
“selections” by inserting under a heading “ One- sketches, had been assigned to S. : — Held, that 
Horse Final — ' specials ’ ” C.’s name, and oppo- he had no copyright in the sketches and carica- 
Site O.’s name the name of the horse C. had tures, but that, inasmuch as the book appeared 
selected Held, that P. had merely published to contain an undue amount of extracts, he was 
to the world the fact that C. thought a particular entitled to an interlocutory injunction to restrain 
horse would win a particular race ; that P. had, its sale, on giving the usual undertaking as to 
tinder the circumstances, a right to do this, damages. Smith w Chatto/dl L. T. 775 ; 23 W. 


and that he had nut infringed C.’s copyright, R, 290. 


CkUton v. Progress Printing Co.. 71 L. T. 664 : 
# W. B. 136. 




Perforated Picture casting a Shadow.] — The 

plaintiff claimed to be the proprietor of a sub- 
lilting copyright in a certain “book” with a 

- tfetee or design entitled “ The Christograph,” 

was duly registered. The so-called book 

- 4 IfH an envelope, with the title printed thereon, 


And see oases, post, col. 538. 

Musical Compositions.] — See infra, col. 512. 


f. Remedies, Action and Injunction. 

i. Principles. 
a. In General. 




fcllHining a piece of cardboard, perforated in 
’fray that the shadow cast by it on a WaR, 


Common-Raw Remedy.]— The 5 & 6 Viet. c. 45, 
s. 16, which gives a remedy for piracy in certain 


I 


I 
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Court of Eqiuity — Jurisdiction.] — The court that it is the other work, but will not restrain 
will interfere to protect copyright from piracy him from publishing an advertisement tending 
at the suit of plaintiffs, who appear to have to disparage that other work. Seeley v. 
a good equitable title, even though it should not 11 Sim. 581. 

be quite clear that their legal title is complete. A bill in equity stated, that one of the plaintiffs 
Mode in which the court exercises jurisdiction, had composed a book, and that all the plaintiffs 
where one work of compilation, such as an had causcci the book to be printed and published 
cncyclopaEidia, copies matter from a preceding for their joint benefit, and the book liad been 
work of the same description. Mamma )i v. Teyg^ duly j'egistered by the plaintiffs, as proprietors of 
2 Russ. 385 ; 26 R. R. 112. 8ee also Ghq^pel v. the copyright thereof, at Stationers’ Hall ; and 
Pnrday, 4 Y. & Coll. 485 ; 10 L. J. (is’.s.) Ex. the copyright had ever since remained in them 
Eq. 50. for their joint benefit. The bill also alleged that 

the defendant had published a book, in which 

Selling Knowingly — Ignorance of Kature of numerous passages were copied from the plain- 
imported Copies.] — The registered proprietors of tiffs’ book ; and it prayed an injunction to 
an English copyright magazine brought an action restrain the sale of the defendant’s book ■ — Held, 
against the agents in England of an American that the plaintiff’s had a joint right to sue. 
firm of publishers for an injunction to restrain Stevean v. Wlldy^ 19 L. J., Cii. 190. 
them from selling or importing for sale in this Held, also, upon comparison of the two books, 
country a magazine published by the American that in the defendant’s book there had been such 
firm, and containing matter pirated fiom the copying from the plaintiffs’ book as would entitle 
plaintiffs’ copyright. The defendants, by their them to the injunction. Ih, 


statement of defence, stated that they had deter- 
mined not to sell the copies complained of in 
consequence of a notice received by the plain- 


Sce also IiSTFEiNaEMENT, supra, col. 485, &c. 
Plagiarism.] — The question of minuteness in 


tiffs shortly before the commencement of the value of the original matter extracted from a 
action, and before the defendants themselves had work for purposes of criticism, will have great 
had the opportunity of inspecting such copies : weight with the court, in influencing its decision 
— Held, that the 17th section of the Copyright on the application for an injunction. JJell v. 


Act, 1842, mentions two offences, that of “to 
import for sale ” and that of to “ sell knowingly” 


Whitehead, 8 L. J., Ch. 141 ; 3 Jur. 68. 

It appeared to the satisfaction of the court 


unauthorised publications, and therefore that that B. had taken the phraseology and arrange- 
ignorance of the nature of the imported copies ment of many questions and answers from A/s 
could not be a defence whei e the offence charged book although B. swore that ho had not done 


was “impoiting for sale,” but only where the 


This rendered it impossible for the court 


offence charged was “ selling knowingly.” Cooper to obtain from B. (as in Mawaum v. Teyg, 2 
V. Wluttingham, 49 L. J., Ch. 752; 15 Ch. B. Russ. 38.5) any information as to the quantum ; 
501 ; 43 L. T. 16 ; 28 W. R. 720. and the court, therefoie, having been satisfied 

that in certain chapters of B.’s work this 
Injunction and notice.]— An owner of an improper use had been made of A.’s book, 


English copyright is entitlccl to an ex parte restiained the publication of such chapters 
injunction against the agents of a foreign firm only, but not of the entire work ; A. to bring 
in respect of the offence of “ importing for sale” an "action forthwith, and B. to keep an account 
piracies, but if it is intended to take pioceedings in the meantime. Jarvold v. HonlsUm, 3 Kay 
in respect of “selling knowingly,” the better & J. 708 ; 3 Jur. (is. s.) 1051. 
course is to give the importers notice of their The defendant was a vendor of a literary work 
importations. Where an action is brought to published in weekly numbeis, and in one of the 
enforce a legal right, and there is no misconduct numbers of this was contained the commencement 
on the part of the plaintiff, the court has no dis- of a work of fiction, which, with the exception of 
cretion to refuse him costs. Where a statute a few colourable alterations, was in all respects 
creates a new offence, and imposes a penalty, similar to a prior work, of which the plaintiff 
the ancillary remedy by injunction may still be was the author and publisher. On a bill by the 
claimed. Ih. plaintiff, praying that the defendant might be 

restiained from publishing, selling, or otherwise 

Knowledge.] — In an action for an in- disposing of the number containing the com- 

fringement of copyright, by merely publishing mencement of such work of fiction, or any con- 
a work printed or caused to be printed by others, tinuation or other part thereof, and from copying 
knowledge of the copyright so infringed must be or imitating, in the whole or in part, the plain- 
proved. Leader v. Strange, 2 Car. K. 1010. tiff’s book, the court granted an injunction as 
An author having sold the copyright of a work prayed, except as to the words “ or imitating,” 
published under his own name, covenanted with but directed the plaintiff to bring an action 
the purchaser not to publish any other work to within ten days against the defendant for the 
prejudice the sale of it. Semble, that another invasion of his alleged copyright. Lichens v. 
publisher, who has no notice of this covenant, Lee, 8 Jur. 183. 

will be restrained from publishing a work suhse- if an injunction has been granted against a 
quently purchased by him from the same author, work, which is proposed to be published in 
and published under his name, on the same sub- successive numbers, on the ground of piracy 
ject but under a different title, and though there in the published numbers, the injunction will not 
is no piracy^of the first work. Barfield v. be modified, so as to permit the publication of 
MohoUon, 2 Sim. & S. 1 ; 25 R. R. 144. the future numbers, while the question of piracy, 

as to the others, remains undetermined. Bar* 
Rival Works.]— Where there are two rival field v, Nicholson, 2 Sim. & S. 1 ; 2 L. J. Jo.s.) 
works, a court of equity will restrain the pro- Oh. 90 ; 25 B. B. 144. 
of one of them froni advertising it in 

pajlculated to induce the pjihilc tq p^lieve Works Oontraiy^o Morality and KeligioE,}— 
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the chief clerk of the judge in Chancery, or by 
a jury, and paid, and that a mere dismissal of the 
plaintiff’s bill with costs was not a sufticientiy 
accurate assessment and award of damages. 
Novella v. James, 5 De G. M. & G. 876 ; 24 L. J., 
Oh. Ill; 1 Jur. (N.S.) 217 ; 3 W. R. 127, 
Damages in case of literary piracy are to be 
estimated as follows : — the defendant is^ ta 
account for eyery copy of his book sold as if it 
had been a copy of the plaintiff’s, and to pay the 
1 plaintiff the profit which he would haye receiyed 


legal property in it. Stochdale y. Onwhyn, 7 
D. & R. 625 ; 5 B. & C. 173 ; 2 Car. & P. 163 ; 
4 L. J. (O.S.) K. B. 122 ; 29 R. R. 207. 

No action can be maintained for pirating a 
work which professes to be the amours of a cour- 
tezan, and it is no answer to the objection that 
the party is alsp a wrong-doer in publishing them, 
and that he therefore ought not to set up their 
immorality. JZ>. 

An injunction to restrain the infringement of 
the copyright in a work, as to which it appeared 


from the sale of so many additional copies. Pllie- 
y. Nicholas, 38 L. J., Ch. 529 ; L. R. 5 Ch. 260, n. ; 
20 L. T. 906 ; 17 W. R. 842. 

The legistered proprietor of the copyright in a 
- ' ' ' ■■ - -- the case 


book, to whom a special action on 

against an inf linger is given by section 15 of the 
Copyright Act, 1842, is also entitled to bring an 
action against him under section 23 in detmue 
for the copies of the book retained, and also in 
trover for damages arising from the wrongful 
conversion. The measure of damages will be the 
total amount realised by the sale of the books. 
3hiddoch v. Blachwood, 67 L. J., Ch. 6 ; [1898] 
1 Ch. 68 ; 77 L. T. 493. 

Inducing Breach of Contract — Special 
Damage.] — The plaintiff’s entered into contracts 
with their owm subscribers w'hich contained a 
stipulation that the information supplied to 
them by the plaintiffs should not be sold or 
communicated to non-subsciibers : — Held, that in. 
order to support an action against the defendant 
for inducing one of the plaintiff’s’ subscribers to 
break his contract by communicating the informa- 
tion to him, it was not necesbary to prove specific 
damage, but that it was enough to show that the 
act complained of was of such a nature that 
damage to the plaintiff’s ought to be inferred- 
Exchange Tclegrajjh Co, v. Gregory, ante„ 
col. 460. 


answer upon a publication of such nature that an 
action could not be maintained. Walcot v. 
'Walltcr, 7 Yes. 1. 

Committal for Breach of Injunction.]— The 
court will hesitate to commit a defendant alleged 
to have committed a breach of an interim in- 
junction, when it sees that he has endeavouied 
to set himself right in respect to the oiiginal 
charge against him of infringing the plaintiff's 
copyright. Cornish v. Vpton, 4 L. T. 862. 

b. Account of Profits. 

Principles upon which the court gives an 
account of the profits of the unlawful work in 
the case of piracy. Colhnrn v. Sim ms, 2 Hare, 543 : 
12 L. J., Ch. 388 ; 7 Jur. 1140. 

A plaintiff wdio complains of a piracy of his 
woik has no remedy ■ 


d. Destruction, &:c., of Copies. 

Destruction.] —Where a party obtains posses- 
sion by purchase of impressions of etchings, the 
plates of which are the property of another, know- 
ing that the vendor has obtained such impressions 
through a bieach of trust, a court of equity -will 
interfere by injunction, and, without giving him 
the right to try the question of propeity at law„ 
will order the impressions to be delivered up ; 
and the material on which the impressions are- 
taken being substantially worthless, except for 
that in w^hich the possessor had no property, viz. 
the impressions, the court will order their de- 
struction. Albert (^Prince') v. Strange, 2 De G. 
& S. 662 ; 13 Jur. 507. See S. C., 1 Mac. & G. 25;, 
18 L. J., Ch. 120 ; 13 Jur. 109. 

Forfeiture of Copies.] — Books piraticallj 
printed before registration of the proprietor of tea 
copyright become his property after registration. 
Hole V. Eradhnry (infra) not followed. Isaacs. 
V. Fiddemann, 49 L. J., Ch. 412 ; 42 L. T. 395, 

Upon motion by defendants io vary a decree 
as to the delivery up <.)f unsold copies ; — Held, 
that the plaintiffs not having been the registered 
proprietors of the copyright at the time the copies 
w’ere printed w'ere not entitled to liave them de- 
livered up under the 23rd section of the Copy- 
j*ight Act ; but that the court had power under 
its general jurisdiction to order delivery up for 
destruction of all articles created in violation of 
the plaintiff’s lights. I he decree was therefore 


equity, unless he establish 
a title to an injunction, and then the account 
will follow, Eatly v. Taylor, 1 Russ, i: M. 73 ; 
Taml. 295 ; 8 L. jl (o.S.) Ch. 49. 

As to the copies of a piratical edition which 
may have been sold, the registered owner is not 
entitled in equity to^the gross produce of the 
sale thereof, but only to the profits w'hich the 
party may have made by the sale thereof. Pelf 
V. Pclamotte, 3 Kay & J. 581 ; 3 Jur. (N.s.) 933. 

To recover the pirated copies, he must proceed 
at law, Ib. 

c. Damages. 

Reference as to— When ordered.] — ^When the 


COPYRIGHT. 


varied to 1 his extent — that if profits had been 
made, then (with the assent of the defendants) 
the copies were to be delivered up to the plain- 
tiffs ; but if no profits, then the copies to be de- 
livered up for destruction. Hole v. JBradhury^ 
48 L. J., Ch. 673 ; 12 Ch. D. 886. 

Without Compensation.] — The registered 

owner of a copyright in a work is entitled to have 
all the unsold copies of a piratical edition de- 
livered up to him for his own use, without making 
any compensation for the cost of production or 
publication. Belf^. Dalamotte^ 3 Kay J. 581 ; 

3 Jur. (N.s.) 933. 

But as to the copies of such piratical edition 
which may have been sold, he is not entitled in 
equity to the gross produce of the sale thereof, 
but only to the profits which the party may have 
made by the sale thereof. Ih. 

To recover the pirated copies, he must proceed 
at law. 1 1). 

Under 54 Geo. 3, c. 156.] — A proprietor of a 
book, whose copyright has been invaded by the 
printing of a similar work, and who is entitled to 
an injunction to restrain the printing and sale of 
the unlawful work, was not, under .34 Geo. 3, c. 
156, s. 4, entitled to an order for the delivery up 
of the illegal copies, if the book, the copyright of 
which had been infringed, was not composed, and 
entered according to the statutes, at the time the 
illegal copies were printed. Colhurn v. 

2 Hare, 543 ; 12 L. J., Ch. 388 ; 7 Jur. 1104. 

Semble, there is no common law right in the 
author or proprietor of a book which is pirated 
to the delivery up of the copies of the illegal 
work, and therefore, if such relief is given in 
equity, it must be under the provisions of the 
statute for the protection of literary property. 
11 ). 

Qu^re wdiether the copies ot the illegal work 
would in any case be ordered to be delivered up 
in a suit to which the person at wdiose expense 
and on whose account they had been printed was 
not a party. /&. 

Quaere, whether a court of equity is a court 
of record within the meaning of the statutes 
41 Geo. 3, c. 10, s. 1, or 54 Geo. 3, c. 156, s. 4. 
Ib. 

e. Delay and Acquiescence. 

Delay with. Knowledge.] — Mere delay in taking 
proceedings after knowledge of a piracy is not in ; 
itself such acquiescence as will deprive a plaintiff ' 
of his right to an injunction at the hearing. ! 
Hogg V. 8oott, 43 L. J., Ch. 705 ; L. E. 18 Eq. 
444 ; 31 L. T, 73, 163 ; 22 W. E. 640. S. P., 
Weldoji V. Blchs, 48 L. J., Ch. 201 ; 10 Ch. D. 
217 ; 39 L. T. 467 ; 27 W. E. 639 ; and LaUmr 
V. Bland ^ 2 iStark. 382. 

Injunction to restrain the piracy of a publica- 
tion, to which the plaintiffs would have been 
otherwise entitled, refused on the ground of 
delay in making the application. Lewis v. 
Chapman^ 3 Beav. 133. 

Constructive knowdedge imputed to the plain- 
tiffs, by the court, of an infringement of their 
copyright by the defendants. Ih. 

While Law Doubtful.] — The copyright of a 
Work of an alien was sold to a British subject, 
wfio published it in this country in 1844. The 
copyright was infringed in 1849, but the state of 
law then rendered it very doubtful whether 
copyright was protected, apd the purc3raser 


merely protested against the infringement ; but, 
in 1851, within a reasonable time after the 
decision of a case in the Exchequer Chamber 
had established the general question of copy- 
right in an alien, he filed his bill and moved to> 
restrain the publication of the pirated work : — 
Held, that there had been no such delay as to 
disentitle him to an injunction. Buxton v. 
James, 5 De G. & !8m. 80 j 16 Jur. 15. 

Acquiescence iu Transcribing — ^Action against 
other Parties.] — If the owmer of the copyright 
has, for some time past, acquiesced in different 
individuals transcribing cases from his works, 
the court will not interpose in his favour, by 
injunction against other parties who have* 
subsequently transcribed the cases from the 
same work, until the owner of the copyright 
has established his legal right. Saunders v. 
Smith, 3 Myl. A 0. 711 ; 7 L. J., Ch. 227 ; 2 Jur. 
491, 536. 

Original Intention Kelinquished — Publication, 
by Assignee.] — Injunction refused to restrain 
publication of a work which had been left for 
twenty-three year’s by the author in the hands of 
a bookseller, to whom it was originally sent, 
with an intention of its being publisliecl ; that 
intention being afterwards relinquished, and the* 
work having passed into the hands of the defen- 
dants, wdro published it without the consent or 
piivity of the author. Southey v. Sherwood, % 
Mer. 435. 

ii. Braetiee. 
a. Parties. 

Joint Proprietors — Eight of all to Sue.] — The 

bill stated, that one of the plaintiffs hacl com- 
posed a book, and that all the plaintiffrs had 
caused the book to be printed and published 
for their joint benefit, and the said book had 
been duly registered by the plaintiffs, as pro- 
prietors of the copyright thereof, at Stationers’ 
Hall, and the copyright had ever since remained 
in the plaintiffs for their joint benefit. The bill 
also alleged, that the defendants had published a 
book in w^hich numerous passages were copied 
from the plaintiffs’ book, and it prayed an in- 
junction to restrain the sale of the defendants’ 
book : — Held, upon motion for the injunction, 
that under the Copyright Act, 5 & 6 Yict. c. 45, 
the plaintiffs had a joint right to sue ; held, 
also, upon comparison of the tw^’o books, that in 
the defendants’ book there had been such copying 
from the plaintiffs’ book as w’ould entitle them^ 
to the injunction. Stecens v. Wildy, 19 L. J.,, 
Ch. 190. 

Eegistered Owners — Tenants in Common — 
Eight of One to Sue.] — Although the registered 
owmers of a copyright take as tenants in common, 
and not as joint tenants — Poicell v. Head (1^ 
Ch. D- 686)-- yet any one or more of them may 
maintain an action against a stranger for an in- 
fringement of the entire copyright. Laurl v. 
Uenad, post, col. 549 — Per Kekcwidi, J. 

A party having, at the suit of A. and B.^ 
submitted to an injunction restraining him 
from publishing certain etchings, the work off 
A. and B. respectively, cannot object to art 
injunction, granted on the application of A., 
restraining the publication of a catalogue oi* 
description of the etchings, on the ground that 
it is too extensive, as not clearly identifying 
which of such etchings helofig exclusively to A* 
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Pi'lnee Albert v. Strange, 1 Mao. & G. 25 ; 1 ments of the act ; ami if a defenriant insists 
H. & Tw. 1 ; 18 L. J., Oh. 120 ; 13 Jur. lOJ. that a plaintiff has lost his copyright by non- 

compliance in respect of matters subsequently to 
Injunction ag^ainst Printer wrongly Sued as registration, he must i*aise the defcnc^e by plea 
Proprietor.]— The plaintiff became by purchase, or answer. Sarazhi y. ^ ^ ‘J* 

in February, 1856, proprietor of a weekly new^a- 878 ; 9 Jur. (n.s.) 1«)2 ; 7 L. 1, 660 ; 11 w. 11. 
paper called The Britannia,” which he subst_- 326. . , , . n i • 

Quently incorporated, with another weekly news- In an action for damages for an alleged in- 
paper called “ The John Bull,” and issued the fringement of copyright in a song, the deten- 
publication under the title of ‘^The John Bull dant, by his statement of defence, alleged that 
and Britannia.” The plaintiff had not registered the song had not been registered at btotioners 
Ms name at the stamp-office as the proprietor of Hall until the 9th of December, 18/6, aiul added, 
either newspaper. On the 12th April a notice ‘‘the defendant denies that the semg has been 
was inserted in “ The Britanuia” to the effect that duly registered. The time ot the first publica- 
that paper would be unitecl with “The John Bull ’ tion thereof is not truly enteied on the regis- 
On the 19th April the defendant, who had been ter” : — Held, that under this pleading the <ie- 
the printer and publisher of “The Britannia,” fendant was only entitled to prove that tiie time 
issued a publication called the “ True Britannia,” of first publication had^ been untruly entered, 
in imitatiim and as a continuation of “ The and that he was not at liberty to prove that the 
Britannia.” The bill wns filed against the de- name of the publisher had been untruly stated, 
fendant as the proprietor of the new newspaper Collette^ v. Goode^ 17 L. J., Oh. 370 ; / Oh. D, 
to restrain him from publishing it. The defen- 812 ; 38 L. T. 504. , , , . . 

dant, in his affidavit, said that A. B. was the Held, also, that leave to amend the statement 

registerodproprictor of the “True Britannia,” and of defence, so as to raise the latter point, ou^it 
that he was the printer and publisher only. On not to be given, even though by the plaintiffs 

motion for an injunction, the court ordered the own evidence at the trial it for the fiist time 

defendant to be restrained from printing and appeared that the name of tlm publisher had 
publishing, <kc., the “ True Britannia,” or any other been untruly entered in the register. Ih, 
newspaper as a continuation of ‘‘ The Britannia.” The proprietor of copyright in a book need 
JProwett V. Mortimer, 2 Jur. (N.S.) 414 ; 4 W. K. not, in an action for its mfiingement, aver that 
519. the defendant published the plaintiff’s book. 

The declaration states a good cause of action if 
Separate Bill against each Bookseller.]— The it avers that the defendant published parts of 
proprietor of a copyright must file separate bills the plaintiff’s book. Booney v. Kelley, 14 Ir. C, 
against each bookseller taking copies of a B. B. 158. 

spurious edition for sale. Billy v. Boig, 2 Such a cause of action is not answered by a 
Ves. J. 486. plea in confession and avoidance, to the effect 

r p, y that the book of the plaintiff and the books of 

D. i ica( mg. defendant were composed by one and the 

Admissions.] — The court has jurisdiction to same author, from common sources of iiiforma- 
direct admissions in an action brought by the tion ; and that no part of the defendant’s books, 
direction of the court. Bicliem v. Lee, 8 Jur. or either of them, was copied or colourably 


spurious edition for sale. Billy v. Boig 
Ves. J. 486. 


In a suit by a publisher for piracy of a new 


altered from the book of the plaintiff. 1 
The plaintiffs did not in their statement of 


edition of a work, it was held that, notwith- claim expressly ask that the registration of the 
standing some of the passages alleged to have defendants as owners of the copyright might be 
been pirated were contained in the prior expunged : — Held, that an order to expunge that 
editions, as well as in the new edition of the registration could not be made at the trial, but 
work, the plaintiff was entitled to rely upon that the plaintiffs must make a summary appH- 
them, in aid of his title to the relief prayed, cation for that purpose under s. 14 of the act. 
The injunction having been granted on the Hole v. JBradhurg, 48 L. J., Ch. 673 ; 12 Oh. I), 
plaintiff undertaking to try his right at law, and 886 ; 41 L. T. 153, 230 ; 28 W. ll. 39. 
the author declining to allow the plaintiff to See this case referred to in Imian' v. Fidde- 

bring the action in his name, the defendant was maim, 49 L. J., Ch. 412 ; 42 L. T. 395. 
ordered to admit, at the trial, that the plaintiff 

was the legal proprietor of the pirated work. What may be Pleaded.] — To an action for the 
Sweet V. Cater ^ 11 Bim. 572 ; 5 Jur. 68. infringement of a copyright in a w^ork, the defen- 


What must be Pleaded.] — ^Where a part^ 
seeks to restrain an infringement of his copy 
right, it is not necessary for him to specif v 


2 pirated work. What may be Pleaded.]— To an action for the 
ur. 68. infringement of a copyright in a w^ork, the defen- 

dant was allowed to plead that the plaintiff was 
•Where a party not the proprietor of the copyright at the time 
nt of his copy- of committing the grievance, and also that he 
him to specif V, wais not the proprietor of the copyright when 


either in his bill or affidavit, the parts of his work the books were printed. Chappell v. Purday, 
w^hich he considers to have been pirated, al- 1 D. & L. 458 ; 12 M. & W. 303 ; 13 L. J., Ex. 7. 
though he does not claim copyright in all the 

passages which are the same in both works. 1 As to Printer’s Name.]— A count stated 

Sweet v. Maaghaw, 11^ him. 51 ; 9 L. J., Ch. 323 ; that the plaintiff was the proprietor of the copy- 
4 Jur, 470. And see id. 456. right in a certain book, and that the defendant. 

In a hill to restrain the infringement of a 1 without his coii'-iciit in writing, iirintcd for sale 

design for ornainentiiig lace, registered under copies of the work. And another count chai’god 

with the act is the defendant with having in his possession for 

sumciently pleaded by alleging that the design sale and seliiig” copies of the work so unlaw- 
J registered; fuUy, aiulwithout the pkintifEs oonsont, printed, 

and a bill containing those allegations is not open He pleaded that the book was printed and pub- 
® that the lished without the name and place of abode of 

plaintiff hcos oonjplm with the various req,uire- the printer upon the first or Ipavp*? thprpnf 
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vloMIon .«h. 2 » S TM. 2 12, . 2 -Ml, pM.ro! “bo^fi’wr ' 

no defence to either count. nnblished in England, and that the copies com- 

«,«,18 C. B. 19i; 25 L. J, C. P. 22» ; 2 Jm. unlawfully printed =-Held. on 

(N.S.) 544 ; 4 W. K. 559. SpltoJn by the plaintifi to have tho notice 

__ Joinder of Cauees of Aetion.l-In ^ ^"iSt ^SJatfo&x^ ^ 

action for an infringement f nuL abroad and so L back as 1831, it was 

court refused to allow a count founded ^ for’ the defendant to state the year of 

common-law right to be ^ t,he first publication, and that it was not necessary 

the 5 & 6 Viet. c. gVSe 5D & that he clay or month; but 

action. Boemy v. ^ 5 0. B. 4 , name of the party 

L. 547 ; 17 L. J., 0. P. 137. aUeged to be the proprietor or first 

in a suit to restrain breach of a copp-ight imd 4 D^& L. 147. . 

for an account is entitled to ansxve , y P „ ^ not entitled to object 

with a view to tho account, but ‘ that some person whose name wasto the defendant 

poses of establishing his title, if t^e artmn the plaintiff, was the pro- 

dirooted by the injunction should, by • . . | the copyright ; nor that the plaintiff 

arrangement not have been tried. V . „gt himseff tte author ; nor that the ^ 

Hooper, 1 Y. & Coll. C. G. 1 printed or published m the British 

dominions ; nor that the plaintiff ever acquired 
c. Notice of Objections. title, by assignment or otherwise, to tne 

want ofTitle-At Trial.]-The plaintiffs in ^ ^f^dbe^lrno " 

tho action were the author of the letterpress md me > « ^ j dominions 

the daughter of the other unlrCh chcLstances as the books in ques- 

dead. The statement of claim alle^^ed that he published. But that he might object 

father bad by his will appointed her mother his to op plaintiff, was 

sole executrix and univeraal legatee, and that, f tliat at the time of commit- 

sho having since died, the claagbtor had ad- P..|’ .j^^ggg no copyright in the work was 
ministered to her estate. But it was not aUeg« /r See als^o^i«f. v. Jmld, 23 Ch. 

i L, T. .02 , SI W. K. .2.,. 

registered themselves at Stationers HaU as 3oint • ...^3 to Eegistration— Sufficiency of 

owners of the copyright of the boo^ ^ Ncti e-CmsO-r plaMS in an action to 
defendants (the successors of th® “J? ° “in thg infringement of his copyright m a 

publishers) had afterwar.^ registeied thc^ Sabine put in eviWe the entry of his copy- 
M the owners. At the trial the defendants oh- ^talo^e put in^^ the writ in the 

jeoted that the daughter did »°t “Present ber r g On the plaintiff being cross- 

father’s estate. The objection had not be ‘ i® to the validit%f tho registration, 

taken in the statement of defonoe, ainl no notice oxa ® t the defendant had 

in writing of it had been J?. rSin hl plcadings any objection to the 
under s. 16 of the Copyright Act “ isSn In Lswer to that tho defendant 
the objection could he "elied on at the tnd suggested the objection to regis- 

Hole T. BradJntry, 48 L. J., Oil. b/d , i tration in an afadavit filed before the date of the 

®1n an action by A. for the Infi^gme^^of «“*/*ottrial°ofkrac«on 
copyright in a the Affidavit was not a sufficient notice of the 

an air which was old and ^ot the subject of compliance with s. 16 of the 

copyright, of words which weie w^tte y ^ Copyright Act, 1842, but that tho case was one 
and of an aooompamment which was oomposod O py g t ^ defendant to 

by 0 . at the request and for the benefit of B..- ;;h®f objS by amendment on terms. 

Held, that it was not competent to the do- ra u e o j ^ defendant was not te 

fondant, under a notice of ohjoctions stating The terns weie,^m proving the 

merely that A. was not the owner of th py made since tho action was brought, 

right, aud that there was no suhsistmg ^ PJ § or^raise anv obicction on the ground that such 
i/th; work, to object the tnal thaUhe^ had ™“/^°^3®®‘rniade befole action. Eay- 

M S. L^,. .6 U T. ..8, 

part of tho plfibiffi. P g^’.^ 12 jSon-delivery withintheXimepresorihea.} 

B. 4 ; 6 D. & L. 408 ; 18 L. J., G. . , action for infringement of copyright, 

Jur. 1091. whevQ objections to the pgistration are not 

dtoulS .oii «t p*rllml.t pl,ra. b, Mm e.idmai. O^te i. JuM, meet. 

«?>“ KE iS rSffi 8 wb» Dl.^t.1, 


fiennire Dariiy, tjujiwx w* .. — > t 

with, the publication by the plaintiff, or with a d. Issues, when Directed. 

publication in another place. Boosey v. Pv,rday, pj^nciples.]— In cases of contested copyright, 
10 Jur. 1038. , . „ . X „r.r^rr tjif. miirt is disDosod rather to restrict than fn- 
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s"lSieS5?i^Ep 

s Zre Tkely to safier by an evTOnco^ or hasty in the opinion of the court was 

‘Sir£S3S^ 1 =: 

SHF^Eitri* tsr * '■■“■ ; 

rileged piracy forms but a ^eij inconsiderable patentees’ Aotion.]-Motion by the Kmg s 

mrt of the plaintiffs work, and contains meiely ^ MM injunction to stop the sale of 

^Iculations, ami when the work complained of 1 ‘ ^ , biblos printed beyond sea, denied till the 

totelpublishedBomeyemu o?Se^latcnt hid been tried at aw. 

1 Buss. & M. 73 ; Taml. 29o ; 8 L. J. (O.S.) Oti. ;L20. S. P., Grierson v. Jaihson, 

49, 1 Bidgew. L. & S. 304. 

JS” SlT.StXS'-fcSS & , E,id»« »d .< c,pi-. 

been made by the defendant, the plamtifi will „ . , j Piraoy.l— Where some only of 

nS be put d the terms of ™ “ thfp"f the worUf the defendant allep 

to try his title at law, althongh the defenda V)|‘ niratical were produced in evidence, but 

cammt take any steiis to b>-mg fte fact to an ^ ^ to^nstify the presumption 

issue hefore a jury, f v S/(carrf, 2 Kay y character of the work was 

& J. 117 ; 1 Jnr. (H.S.) 9% ; 3 W. K-.eb'- rilicll threourt made an injnnetion restmin- 

In a case of_ alleged f™^'tid< 3 nt citation P jt c. > ^ printing, etc., any copy 


ought only to he eoiitinncd on the terms or rue i gg 9 _ 

S a-f "rX»M. .. » ii- 

at the heariiig to a perpetual injunction to lesti am » Publication.!— In an action for 

^inarytrialofhistitleatbw. ”Ss oUh^mn hXe“ SI 10th June 1831, is 

1 1; 18 L. J., Ch. inadmissible, without accounting for the non- 

inX Ms’possession of the etchings, and moving in the printed papers was thesame as that of the 

to dissolve the injunction:— Held, that there was opera in question. Ib. 

I the b^^or 

toSli* a title at law. Jh. a certain period before and after the date of the 
simble that independently of the breach of alleged mfrmgement, to be administered to the 
trust the^lcgal right^of the plaintiff to preserve plaintiff for the purpose of ascertaining th 
■ the privacy^f Ws unpublished works was so amount of damage sustained, and enahhng h 
1 . fU/i rMiWirio+m-n nf tbr» pntn,- defendant to iDay a sufficient sum into couxt to 






court of law in its favour ; and that the distribu- 13 W . B. 34y. 
tion of a few copies of the etchings to private 
friends did not prejudice this right. Ih. Inspection.]— The court will grant an iMpw- 

xii«uuo J to alleged to be pirated m m 

Where Agreement'to be Construed.]— Injunc- action of copyright, upon an affidavit that the 
tion against infringement of copyright, depending defendant had no recollection of Mvmg sold^ 
" ■ '* agreem^at, refused tfll recovery in copies thereof, but is desirous or rerr 

^ yfi V, Walhur^ 7 Ves. 1. . ’ 1 memory in order to be able to ft^te 


?h' . : ‘ 
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lie has ever done so. Graves v. Mercer ^ 16 Ml and reasonable indemnity as to costs as shall 
W. E. 790. be taxed by the proper officer, does not apply, 

inasmuch as “full costs” are not costs other 
Discovery.] — A plaintiff has a right to a full than the usual costs as between party and party, 
and particular discovery as to the original sources Avery v. Wood, [1891] 3 Ch. 115 ; 65 L. T. 122 ; 
from which the defendant alleges himself to 39 W. K. 577—0. A. 
have drawn his work. Aelly v. Wyman, 17 gee Reeve v. Gihson, post, col. 528. 

W. E. 399. ^ 

In a suit to restrain a piracy of a literary Plaintiff Entitled to Costs of Establishing Ms 
work, after interrogatories filed, the defendants. Title.]— In a suit to restrain the piracy of a 
before answer, offered an injunction, and to pay hterary work, a plaintiff who, in opposition to 
oosts ; they then moved to stay proceedings : — ^he defendant’s denial of his title, obtains an 
Held, that their motion was premature, and that injunction, is entitled to an answer from the 
the plaintiff was entitled to discovery. Stevens defendant for the purpose of having his title 
V. Brett, 10 L. T. 231. admitted (in case, by arrangement between the 

parties, the title is not established at law), and 
Comparison of Copies and Originals,] — On a also of having an account from the defendant 
motion for injunction, reference to master to see of the profits made by the sale of the spurious 
if two books were the same. Jeffery Bowles, work. The plaintiff therefore, under such oir- 
Dick. 429. cumstanccs, is entitled to the costs of the suit, 

A work alleged to be a piracy referred to the including the answer as between party and 
master. v. Leadletter, 4 \^es. 681.^ ^ party ; and if, by the refusal of the defendant to 


master. v. Leadletter, 4 \^es. 681. party ; and if, by the refusal of the defendant to 

As to comparison of books in case of infringe- pay those costs, the plaintiff is compelled to 
ment, see Gyles v. Wileox, 2 Atk, 143. ^ ^ bring his cause to a hearing, he will be entitled 

The court is averse to the practice of its time to the whole costs of the suit as between party 
being occupied by applications for injunctions, and party, although, at the hearing, he may 
to restrain Infringements of copyright, in which waive the account ; and the plaintiff s equity in 
it is difficult, if not impossible, to take an account this respect will not be affected by his having 
of the loss complained of. Bell v. Whitehead offered to waive his right to an answer with a 
S L. J., Ch. 141 ; 3 Jur. 68. ^ view to obtain terms more beneficial to himself 

Notwithstanding Bell v. Whitehead Jar. than the court would, under any cir cumstanccs, 
'68), if the court is led to the conclusion that accord to him ; as, for instance, with a view to 
there has been a piracy, it will not grudge any receive costs as between solicitor and client, 
labour that may be requisite in order to ascer- Kelly v. Hooper, 1 Y. &: Coll. G. C. 197. 
tain bow far the injunction should extend. 

Javrold v. Houlston, 3 Kay & J. 708 ; 3 Jur. Uq Costs given — Bona fides of Unsuccessful 
■(k.s.) 1051. Defendant.] — When S. had published in a pro- 

Form of injunction where certain distinct vincial newspaper, of which he was proprietor, 
parts of a work are unobjectionable, and other whole articles taken verbatim from a magazine, 


certain piracies. Ih, 

The court will itself compare and decide upon 


alleging in justification the custom of the trade ; 
— Held, that the proprietor of the magazine was 


nEoged piracies by inspection, where that can bo entitled to an injunction against S., but inas- 

easily and safely done. Sheriff' v. Coates, 1 Buss, much as he had acted with bona fides, the court 

& M. 159. (Xid not give either party his costs of the motion. 

f Costs Maxwell v. Somerton, 30 L. T. 11 ; 22 W. E. 

* ' 813. 

Principles as to.] — Where an action is brought 

to enforce a legal right, such an action to re- Mala fides of Successful Defendant. ]— 


Principles as to.] — Where an action is brought 
to enforce a legal right, such an action to re- 


strain the infringement of a very small part of When an upholsterer, who had published an illus- 
the plaintiff’s copyright, the court will not, as a trated furnishing guide with engravings of the 
matter of course, order the defendant to pay the articles of furniture which he sold, and descrip - 
costs of the action. Cooper v. Whlitinghani (15 tive remarks thereon, filed a bill to restrain 
Oh. D. 501) and Upmumi v. Forester (24 Ch, D. another upholsterer from publishing, for the pur- 


231) observed on. 


Steinliopff', 61 L. poses of his own trade, a similar work in which 


J., Oh. 521 ; [1892] 3 Ch. 489; 67 L. T. 184 ; many of the engravings and portions of the letter- 


40 W. E. 599. 


press of the first work were alleged to be copied : 


Although copyright may be claimed in part — Held, that he could not be restrained by in- 
only of a work, the whole of which is registered, junction from so copying the illustrations or such 
the part in which copyright is claimed should be part of his work as was not original but merely 
-distinguished in the bill, otherwise the costs un- descriptive of his stock, or of common articles of 
necessarily incurred must be borne by the plain- furniture ; but that, the latter’s work "being a 
tiff. Rage v. Wlsden, 20 L. T. 435 ; 17 W. E. flagrant imitation of the former’s, he could be 
483. aEowed no costs. Cohhett v. Woodward, 41 L. 

J., Ch. 656 ; L. E. 14 Eq. 407 ; 27 L. T. 27 ; 20 
■'‘Enll Costs.”] — ^Where an action for aEeged W. E. 963. 
infringement of copyright is dismissed with “ full 

costs,” according to 5 & 6 Viet. c. 45, s. 26, the Of Unnecessary Proceedings.] — When, in 

costs are to be taxed in the ordinary way as a suit for the infringement of copyright, the 
between party and party. The Act 5 & 6 Viet, chief clerk’s certificate, made in pursuance of 
c. 97, s. 2, which enacts that where by any public the decree, was, on the appEcation of the plain- 
Act it is provided that “ either double or treble tiff, referred back to the chief clerk, and subse- 
costs or any other than the usual costs between quently confirmed, the court refused to make 
party and party ” shall or may be recovered, the any order as to Iffie costs of the suuimons angL 
party theretofore entitled to such double, treble subsequeM reference. Kelly v. JBtodge, 2^ Jj. T. 
or ofiher costs shaE, instead thereof receive such 387. 
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^ Motion by the king’s patentees for an injunc- 
tion to stop the sale of English bibles printed 
beyond the sea denied till the validity of the 
patent had been tried at law. 1 Vern. 

120 . 

The stat of 8_ Anne, c, 19, does not extcuid 
to the Universities, Eton, Westminster, or Win- 
chester. BonaUmn v. BecletL 2 Bro. P. C. 
129. 

A patentee claiming an exclusive right of 
printing bibles must establish his right at law 
before he can have an injunction in equity. 
Grierson v. Jackson, 1 Bidgew. L. & S. ‘dOL 


on the same day, on 12 Geo. 2, c, 36, for selling 
books originally written and published here, and 
afterwards reprinted in any other country, and 
imported into this, if the acts of sale were dis- 
tinct. Brooke v. Milllkin, 3 Term Bep. 509. 

Property in Blocks.] — The drawings on the 


drawings himself : — Held, that, having regard to 
the terms of the agreement, the blocks them- 
selves were not the property of either the plain- 
tiffs or tlie defendants, but that the defendants 
must deliver them up to the plaintiffs. Hole 
V. Bradbury, 48 L, J., Oh. 673 ; 12 Ch. D. 886 : 
41 L. T. 250 ; 28 W. B. 39. 

Delivery to Public Libraries,]- 

of a work published at uncert; 
which thirty copies only were \ 


' B. MUSICAL AND DBAMATIO OOPY- 
' BIGHT. 

1. Musical Compositions. 

a. Subject Matter. 

Before 5 & 6 Viet. c. 45.]— The Act 5 & 6 Viet, 
c. 4,5 (which by s. 20 incorporates 3 & 4 Will. 4, 
c. 15, and extends its provisions to musical com- 
positions), confers an exclusive right to the per- 
formance of musical compositions ipublished 
within ten years before the passing of the act. 
Hutch ins S)' Homer, Ex parte, 48 L. J., Q. B. 
505 ; 4 Q. B. D. 483 ; 41 L. T. 144 ; 27 W. B. 
857—0. A. 

A musical composition was a work within 8 
Anne, c. 19. Bach v. Lonqman, Cowp. 623. S. 
P., 1 Chit. 26; Platt v. Bntton, 19 Ves. 447: 
Coop. 0. 0. 303. s-***^. 

Though published on a single sheet of paper. 
Clement} v. Gould ing, 11 East, 244 ; 2 Camp. 25. 
b. P., Storace v. Longman, and Hime or Hlne v. 
Bale, 11 East, 244, n. ; 2 Camp. 27, n. 

Nature of Eight.] — The copyright in musical 
compositions is more extensively protected than 
the^ copyright in dramatic pieces. Russell v. 
Smith, 15 bim. 181 ; 15 L. J., Ch. 340. 

Ee-arrangements. ]— A person who writes words 
to an old^ air, and procures an accompaniment 
and publishes them together, is entitled to 
the copyright in the whole work. Leader v 
Purday, 7 C. B. 4 ; 18 L. J., C. P. 97 ; 12 Jur; 

^ One who adapts words of his own to an old 
air, adding thereto a prelude and an accompaiii- 
ment, also his own, acquires a copyright in the 
combination, and may, in an action tor an in- 


•A single part 


devised for that purpose, was not a periodical 
publication, or book, which need be entered at 
Stationers’ Hall ; nor was it demandable by the 
public libraries under 54 Geo. 3, c. 156. Brlti,Jt 
Museum v. Payne, 2 Y. & J. 166 ; 1 M. & P.415 ; 
4 Bing. 549 ; 29 B. B. 617. 

Tlic 8 Anne, c. 19, s. 5, made it necessary for a 
printer of a book, composed after the passing of 
the act,^ and published for the first time after the 
composition, which book was printed and pub- 
lished with the consent of the proprietor of the 
copyright, to tleliver a copy upon the best paper 
to the warehouse-keeper of the Company of 
Stationers, for the use of the library of the 
University of Cambridge, notwithstanding the 
title to the copy of such book, and the consent 
of the proprii'tor to the publication, wms not 
tmtered in the registry hook of the company. 
Cambridge Bnirersity v. Bryer, 16 East, 317. 

Ihe object of 5 A 6 Vict. c. 4.5, s. 6, was to 
obtain for the British Museum a copy of every 
bfx)k published anywhere under British rule, i 


0 B®(^s ^ 

Score for Piano.]— The pianoforte score of an 
already existing opera, whether arranged by the 
composer himself or by another peiion, is the 
of copyright lyithin 5 & 6 Viot. o. 45 

fsT V 3Q. B.223 ; 

18 B. T. lij.) ; 10 \V. 11. 48.i— Ex. Ch. 

In registering the pianoforte score of an opera 
pursuant to 7 .^ 8 Vict. c. 12, s. 6, it is not cor- 
icct to insert as the author of it the name of the 
composer of the opera. Lb, 

Made Ahroad.]-An alien resident abroad 
composed three musical pieces in a foreign 
Muntoy, and sold the copyright in this country 
to a British subject, who published the work in 
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London. The work was on the same day pub- 
lished ill Prussia. On motion in a suit instituted 
by the purchaser of the copyright against a person 
who had, without leave," published the three 
musical compositions in this country : — Held, 
that the publication was within the 5 &; 6 Viet. 
<3. 45 ; and the court granted an injunction, 
restraining the unauthorised publication. Bux- ~ 
tony. James ^ 5 He G. S. 80 ; 16 Jur. 1.5. 

Title.] — In a declaration for pirating a book, 
an allegation that the plaintiff was the author of 
a book, being a musical composition called A., is 
well supported by showing him to be the author 
of a musical composition of that name, comprised 
in, and occupying only one page of a work with 
a different title, which contained several other 
musical compositions. White v. Geroc\ 2 B. & 
Aid. 298 ; 1 Chit. 24 ; 22 R. R. 786. 

Bee also oases, post, col. 517, &c. 

b. Assigrnment. 

Must be in Writing.] — An assignment of a 
copyright under 5 A 6 Viet. c. 45, must be m 
waiting. Layland v. Stewart, 46 L, J., Ch. 103 ; 

4 Oh. D. 419 ; 25 W. R. 225. 

Therefore, where the author of a song agreed 
verbally with S. to part with his copyright, and 
•subsequently by instrument in writing assigned 
it to L., who entered the song at Stationers’ 
Hall : — Held, that the title of L. must prevail, 
Sind that he could sustain an action to restrain 
S. from infringing his copyright. Ib. 

Assignment by foreigner.] — The English 
jasbignee of the copyright of a foreign musical 
composer is within the protection of the statutes 
relating to copyright. B'Almaim v. Boosey, 1 
Y. ^ C. 288 ; 4 L. J., Ex. Eq. 21. 

Semble, that a foreigner who resides and 
publishes in England, is within the like 
protection. Ih. 

After Publication Abroad,] — In 1830, a 

foreigner resident in Paris made a legal assign- 
ment of his copyright in an opera to L., resident 
in England, and L., m the same year, sold his 
interest to C., without executing any written 
memorandum. 0. died in 1884, and in 1836 C.’s 
executrix obtained a legal assignment. In the 
meantime, copies of the full score had been im- 
ported into England, and sold in London by 
•several tradesmen. In 1841 P. published and 
sold the overture of the opera in London : — 
Tdold, that C.’s executrix could not maintain an 
injunction against P. for piracy. Chappell v. 
Purday, 4 Y. k 0. 485. 

Qu^re, whether, after a foreigner has pub- 
lished his work in a foreign country, he can at 
common law assign his copyright, limited to 
Great Britain, to a Biitish subject, so as to give 
the asbignec the benefit of the statutes relating 
to copyright. Ib. 

Liberty to Perform,] — ^Within ten years before 
the passing of 5 (k 6 Viet. c. 45, C. set to music 
two songs, and in 1843, after the passing of that 
statute, he by deed assigned to D. and M. his 
copyright in the two musical compositions, 
together with all property and benefit therein. 
The interest of D. and M. in the musical com- 
positions afterwards vested in H. and R. In 
1^78 0. purported to assign to A. the sole liberty 
•of performing or singing, or cansing or permit- 
tm^io be pewormed or sung, bhO^musIcM com- 


positions. A. thereupon caused entries to be 
made in the register at Stationers’ Hall, repre- 
senting him to be the sole proprietor of the 
liberty of performing the musical compositions : 
— Held, upon motion by H. and R., that the 
entries must be expunged ; for C., by the deed 
made in 1843, had granted the sole liberty of 
performing the musical compositions to D. and 
M., and therefore could not, in 1878, grant it to 
A. Hutehins and Bomer, IJx parte, 48 L. J., 
Q. B. 505 ; 4 Q. B. B. 483 ; 41 L. T. 144 ; 27 
W. R. 857. 

W. was engaged as musical director at a 
theatre on the terms that he was to find all the 
I music and engage the performers, and provide 
' the musical instruments, pay for the printed 
music, and for the paper on which the original 
music (if he provided any such) was written. 
He did, under the direction of M., his employer, 
compose certain original music for a stage play. 
After the termination of his employment, H., by 
the licence of M., performed the stage play, 
together with the music, without the permission 
of \V. ; whereupon, "W. brought an action against 
H, for so using the music without his permission: 
— Held, that H., as a licensee of M., was entitled 
to use the music. Wallenstein v. Herbert, 16 
L. T. 453 ; 15 W. R. 838. 

2. Dramatic Compositions. 
a. Subject Matter, &c. 

Before 3 & 4 Will. 4, c. 15.]— Before the 
statute, a proprietor of the copyright of a 
tragedy, which had been printed and published 
for sale, could not maintain an action against 
the manager of a theatre for publicly acting and 
representing such tragedy in an unabridged form 
for profit. JIurray v. JElViston, 1 D. & R. 299 ; 
5 B. & Aid. 657 ; 24 R. R. 519. 

An injunction, however, had been granted in 
chancery to restrain the publication in a maga- 
zine of a farce occasionally suffered by the 
author to be acted, but never printed or pub- 
lished. MacMin v. Biehardsun, Amb. 694, 

Before 5 & 8 Viet. c. 45, s 20.] — Before this 
statute, the assignee of the copyright of a dra- 
matic work, printed and published wdthin ten 
years of the passing of 3 & 4 'Will. 4, c. 15, and 
not the author, who had assigned such copyright, 
was entitled to the sole right of representing the 
piece or causing it to be represented. Camber-^ 
land V. Blanche, 3 N. & M. 537 ; 1 A. & E. 580 : 
3 L. J., K. B. 194. 

So, where the work was printed and published 
subsequently to the act, and no reservation of 
the right to the exclusive representation was 
expressly made by the author, Ib, 

Printing and Publishing — Acting.] — The pub- 
lication in this country of a dramatic piece, or 
musical composition, as a book before it has been 
publicly represented or performed, does not de- 
prive the authoi of such dramatic piece, or 
musical composition, or his assignee, of the 
exclusive right of representing or performing it, 
Chappell V. Boosey, 51 L. J., Ch. 625 j 21 Ch. D. 
232 ; 46 L. T. 854 ; 30 W. B. 733, 

First represented Abroad.] — The author of a 
dramatic work which has been first represented 
in a foreign country is not entitled to mij ex- 
clusive right of representation iu this cottnte, 
the representation of a dramatic wofk a 

> i ^ 1 / "IT , A 
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publication of it within 7 Viet. c. 12, s. 19. 
Hon demit v. Cliattey'tim^ 46 L. J., Ch. 305 ; 
5 Ch, D. 267 ; 35 L. T. 745 ; 26 W. K. 287— C. A. 

Contra in United States.]— Every author, 
before publication, has a common law right of 
property in his productions. Palmer v. Dewitt, 

23 L. T. 823— Supreme Court, New York. 

A public representation of a dramatic piece at 
a theatre is not such a publication as to deprive 
the author or his assignee of such right of 
property. Ih, 

Where, therefore, a comedy was performed at 
a theatre in England, but not otherwise pub- 
lished, and the defendant obtained the words 
and arrangements from persons who saw it per- 
formed in London, and printed and published it 
in America, on an action being brought by the 
author’s assignee to restrain the publication and 
sale Held, that the action was maintainable, 
as it is not open to a spectator, on witnessing 
the public performance of a play, to commit it 
to memory and then publish it to the world. Ih. 

Any surreptitious procuring of the literary 
property of another, no matter how obtained, 
if unauthorised and without the knowledge or 
consent of the owner, and before publication by 
him, is an invasion of his proprietary rights, if 
made use of to his injury. Ih. 

In Person Employed to Write.]— One who 
employs another to write a play for him, and 
even suggests the subject, does not thereby 
become the proprietor of the copyright. Leru v 
Ratley, 40 L. J., C. P. 244 ; L. K. 6 C. P. 523 ; 

24 L, T. 621 ; 19 W. R. 976. 

A^ person who employs another to adapt a 
foreign dramatic piece for representation upon 
the English stage, and who has no other share in 
the design or execution of the work than that of 
suggesting the subject, is not the author of such 
adaptation within the meaning of the 3 & 4 Will. 

4, c. 15 ; and therefore, when such employment 
IS by parol, the employer has not the right of 
representing it without an assignment in writing 
from the author. Shepherd v. Conanest. 17 C B 

fw! Km. ^ ’■ 

If a manager of a theatre, having designed to 
bring out an old play, with new scenery, dresses ! 
and music ilaccoinji niments, hires A. to compose i 
the requisite mus who does so, and is paid for . 
It, the sole right to the representation or per- 
formance of such musical compositions, as part 
ot the whole, becomes thereby vested in the 
former, without assignment or the consent in ^ 
writing of A., the terms of the contract between ! 

compositions should become 
part of the entire dramatic piece, and that the 
manager should have the sole liberty of repre- 
sentmg and performing the compositions with 

IJattoa V. JCea/L 7 C B " 

1 ; fw. E.’ f. ® = 


A lessee of a theatre employed W. to* write a 
; play for him, suggesting the subject, and W. 
.. having completed it, the lessee and some 
members of his company introduced various 
alterations in the incidents and in the dialogue, 
f to make the play more attractive, and one of 
them wrote an additional scene Held, that 
these circumstances did not make the lessee 
t joint author of the play with W. Ih. 

5 The play being finished, a sum of 4:1 15^. was 
f paid to W. on account, and he signet! a receipt 
drawn up by the lessee's attorney, as follows : 
t “Received of Mr. L. the sum of 41. 15a‘. [on] 

- account of 15 guineas for my share, title and 
3 interest as co-author with him in the drama 

- entitled, kc. ; balance of 15 guineas to be paid 
b on assigning my share to him.” The balance 
3 was never paid, nor was any assignment executed 
I by W. : — Held, no evidence that the lessee was 
, either a joint author or an assignee of the author. 

^ Ih. 

: The adaptor of a play who introduces into his 

, version material alterations is an “ author of a 
■ dramatic piece ” within the Dramatic Copyright 
. Act, 1833. ^ The author of such a dramatic *piece, 

' having assigned the provincial rights therein, 
cannot,^ without the concurrence of his assignee, 
maintain an action against an infringer of those 
rights. Tree v. Bowhett, 74 L. T. 77. 

Song or Dramatic Entertainment.]— 0, was 

the proprietor, by assignment with the author, 
with the right of singing it when and where he 
pleased, of the words of a comic song, called 
“ Come to Peckham Rye,” which he sang, to a 
well-known air, for profit, at public music-halls, 
diessed in character, and accompanying his 
singing with gesture and expression. He had 
never registered the song, or printed it, nor, 
otherwise than by singing it as before mentioned, 
had he ^■^er published it. B., unknown to and 
without C.’s consent, printed and published, in a 
p^ny book or sheet of songs, a song called 
Down at Peckham Rye,” the woi’ds of which 
closely resembled and imitated the words of G.’s 
song : ^Held, that C.’s song was not a book 
withm 5 & 6 Viet 0 . 45, s. 2, but came within 
the definition of a dramatic piece, as a “musical 
or dramatic entertainment,” in the same section 
! and consequently did not require registration 
under s. 24, which applied to books only. Clark 
V. 25 L. T. 90S. 

Introduction to Pantomime.]— An introduction 
to a pantomime-that is, the only written part 
ot the entertainment, is within the protection of 

?? ^ S’"! ; i>- 

« L. 666 ; 16 L. J., C. P. 105 ; 11 Jur. 127. 


Dramatising Kovel, 1 
522. 


■ See eases, post, col. 


Joint Authorship, what Constitutes.] — In 

wder to constitute a joint authorship of a dra- 
matio piece or other literary work, it must be 
the result of a preconcerted joint design. levy 
V. UufLey, supra, ^ 

additions, or improvements 
by another person, whether with or without the 
^ctioii o£ tte author, wiU not entitle suoh 

work ^ 7^“ 


b. Assig'ument. 

granted to restrain 
wv Peiformance of a comedy, the copyright of 
which had been sold by the author, and had 
assigned by wrilint:'- to the 
rfiamtiffs, although it^did not appe7r"whether 
assignment was in writing Vorrls 
V. Xelly, 1 Jac. & W. 4S1 ; 21 R. R. 216. 

Effect of.]— A agreeing with B., to “let B 
ba^c a pariicuiar drama in discharge of 10? 
owing by A. to B., is a complete assi 
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B. of A.’s whole property in the drama. Lacv v. 
Toole, 15 L. T. 512. 

A deed, subsequently to 5 & 6 Yict. c. 45, 
assigning all the right, title, and interest in a 
dramatic piece, both copyright and acting right, 
does not require registration under that act, in 
order to entitle the assignee to the exclusive right 
of representation, and to all the other rights and 
remedies conferred by 3 & 4 Will. 4, c. 15, on the 
author of a dramatic piece and his assignee. Lacu 
V. Bhys, 4 B. & S. 873 ; 33 L. J., Q. B. 157 ; 10 
Jur. (N.s.) 612 ; 9 L. T. 607 ; 12 W. E. 309. 

The 5 & 6 Viet. c. 45, s. 22, applies only where 
a copyright only is assigned, and not the exclu- 
sive right of representation. Ih. 

It is competent to an assignee of the sole right 
of representing a dramatic piece, to sue for penal- 
ties under 3 & 4 Will. 4, c. 15, s. 2, notwithstand- 
ing the assignment is not by deed, or registeied 
under 5 & 6 Viet. c. 45. Marsh v. Cong vest, 17 

C. B. (isr.s.) 418 ; 33 L. J., 0. P. 319 ; 10 Jur. 
(N.s.) 989 ; 10 L. T. 717 ; 12 W. E. 1006. 

The assignment of the copyright of a booh 
consisting of or containing a dramatic piece does 
not, in the absence of an expressed intention that 
it should be so, pass the right of representing or 
performing it. That may be the subject of a 
subsequent assignment to a third person. Ih. 

licence by one Part Owner,] — The part owner 
of a dramatic entertainment cannot grant a 
licence for its representation without the consent 
of all the other owners. Accordingly, where the 
registered owner of the undivided moiety of the 
copyright of an opera had alone granted a 
licence for its representation, on an action by 
the other owners of the other moiety to recover 
the penalty under 3 & 4 Will. 4, c. 15, s. 2 : — Held, 
that, having regard to that act and the act 5 & 6 
Viet. c. 45, the licence was illegally granted, and 
that the defendant was liable to pay to the 
plaintiffs one-half of the penalty of 40^. for each 
representation. Powell v. Head, 48 L. J., Ch. 
731 ; 12 Ch. D. 686; 41 L. T. 70. 


3. Infringement. 

a. What is. 

Piece Eepresented, but Not Published.] — In- 
junction to restrain the publlshingin a magazine 
a farce occasionally suffered by the author to bo 
acted, but never printed or published. Maclilin 
V. Rieluirdson, Ambl. 691. 

An infringement of the registered copyright of 
the music of an opera may be committed where 
the opera itself has not been published, and so no 
copy of it could be deposited ; and where that 
music having been made the subject of two 
“ arrangements,” one without the voice, another 
for the voice and piano, those arrangements 
having been published, the infringer had used 
them for his own production. In such a case 
the question of what was intended to be regis- 
tered will be considered with reference to all the 
parts of the register, and if certain portions of 
the forms of registry are, in the particular case, 
unnecessary and unmeaning, the introduction of 
them will not affect those portions of the register 
which are correct. Palrlle v. Boosexj, 48 L. J., 
Oh. 697 ; 4 App. Oas. 711. 

Offenbach composed, in Paris, the music of an 
Opera called “ Vert- Vert.” S., by his permission, 
two arrangements” of the music, one for 
tisio ptoo without, the other for the piano with, 

, , ,.1 : 1.1 II , 


the voice. The opera was produced at the Opera 
Comique, in Paris, on the 10th of March, 1869, 
but was never, as a whole, printed. The two 
arrangements were printed in a book published 
ill Paris at 10, Eue de la Chaussee d’Antin, on the 
28th of March, 1869. B. became the assignee of 
the music of the opeia, and also of the “ arrange- 
ments.” He sought to register them in England. 
He filled up the statutory forms required for 
that purpose. One column of those forms had, 
in the lower portion, the heading, “ Time and 
place of first representation,” and the words, 
“Theatre Imperial de I’Opera Comique, Paris, 
France, 10th Maich, 1867,” but the upper portion 
of the same column had the words, “ Time and 
place of first publication,” under which were the 
figuies and words, “28th March, 1869. 10, Eue 
de la Chaussee d’Antin, Pai is, Fran ce.’ ’ The form 
relating to the assignment of the music of the 
opera was corrmt m the first two columns, but m 
the tiiiid, under the heading, “ Assignee of copy- 
right,” were, first of all, the name and residence 
of B., and then the words, “ as assignee of the 
copyright in the music of the said book, and also 
of the right of publicly performing such music.” 
The written but unpublished music of the opera 
WHS not deposited at Stationers’ Hall ; the “ book ” 
c mtaining the pianoforte arrangements was de- 
posited there. F. produced a dramatic represen- 
tation, calling it “Vert-Vert, music by Offrm- 
bach,” the music being taken fiom the “ arrange- 
ments,” but the words were supplied by English 
writers : — Held, that there had been a sufficient 
registration of the music of the opera, and that 
the registration was not affected by the reference 
to the “book” of the arrangements, and that F, 
had been guilty of an infringement of B.’s rights. 
Ih, 

Published, but not Eepresented.] — The 

publication in this countrj^ of a dramatic piece, 
or musical composition, as a book before it has 
been publicly represented or performed does* not 
deprive the author of such dramatic piece, or 
musical composition, or his assignee, of the ex- 
clusive right of representing or performing ih 
Chapgyell v. Boosey, 51 L. J., Ch. 625 ; 21 Ch. D, 
232 ; 46 L. T. 854 ; 30 W. E. 733. 

Substantial Part.] — To support an action foi 
infringement of dramatic copyright under 3 & 4 
Will. 4, c. 15, s. 2, it must be pioved that the 
defendant had taken a substantial and material 
part of the plaintiff’s production. Chatterton v. 
Cave, 47 L. J., C. P. 545 ; 3 App. Cas. 483 ; 38 
L. T. 397 ; 26 W. E. 498. 

A. had produced a drama on the tale as 
written, and the play as acted, of “ The Wander- 
ing Jew,” the authorship of M. Eugene Sue, but 
had introduced two scenic representations into 
his production not to be found in the French 
original ; and B. afterwards produced a drama 
on the same subject, in which these two scenic 
representations were also introduced; an arbi- 
trator had found “ that two scenes or points had 
been taken direct from the drama of the plain- 
tiff, but that the drama of the defendant is not, 
except in these respects, a copy from or a 
colourable imitation of the drama of the plain- 
tiff,” and had directed the verdict to he entered 
for the defendant : — Held, that the finding was 
conclusive. Ih, 

The words in the statute, “ production or any 
part thereof,” must receive a reasonable con- 
struction, and are to be treated as implying 
some part that is substantial and material, Ih, 
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At the trial the cause had been withdrawn 
from the jury and submitted to the decision of 
the judge. On a motion that the verdict should 
be entered for the plaintiffs, or a new trial 
granted, on the ground that the representation 
by the defendant of part of the plaintiff’s play 
had been found as a fact, the judge (who was a 
member of the court where the case was pend- 
ing) explained to his biethrcn on the bench what 
was the meaning he intended to convey by the 
finding Held, that it was competent for him 
to do so, Ih. 

it is a question of fact, and not of law, 
whether there has been a representation of a part 
of a dramatic entertainment. Plmold v. i?m- 
ham^ 8 Car. k P. 68 ; 5 Scott, 242; 4 Bing. (n.O.) 
17 ; 3 Hodges, 288 ; 7 L. J., 0. P. 25; 1 Jur. 823. 

Where the jury found that the singing the 
words of a song taken from an opera written by 
the plaintiff amounted to such a representation, 
the court refused to disturb the verdict. Ih, 

In Work of Criticism.] — The defendant having, 
in two mnnbeiN of a peiiodical work of theatrical 
cnticihin, inserted detached extracts, to the 
extent of six or seven pages, from a farce the 
property of the plaintiffs, containing forty pages, 
intci’spereed with critiedsms, a bill for a per- 
petual injunction, and an account of the profits 
of the number, which amounted not to 82., was 
dismissed, with costs. Wliiftmihim v. Wooler, 
2 Swans. 428. 

■Cnder Different Form.] —To publish, in the 
form of qiiadiilles and waltzes, the airs of an 
opera of wliich there exists an exclusive copy- 
right, is an act of piracy. JD^Umaim v. Poomh 
1 Y. & 2s<). 

Description on Title-Page— Fraud on Public— 
Song.]— C(‘rrairi music publislicrs having adapted 
original woids t(> an ohl American air, which was 
I reaiTringed fur them, gave to the song so com- 
posed tlie name of •‘Minnie,” and procured it to 
be sung by 3Lidame Anna Thillon, a popular 
singer, at M. JuheiTs concerts in London; and 
when it had by that means become a favourite 
song, they publishi'd it with a title-page contain- 
ing a picture of the singer who had brought the 
song into notice, and tlie words ‘‘ Minnie, sung b}'" 
Madame Anna Thillon and Miss Dolby at Julien’s 
Concerts, written by G-eorge Linley ” Held, 
that the puibliNhers had by these means obtained 
a right of property in that name and description 
of their song, which a court of equity would re- 
strain any person from infringing. Chappdl v. 
Meard, 2 Kay A J. 117 ; 1 Jur. (K.s.) 996 ; 3 W. 
B. 646. 

Another music publisher subsetiuently pub- 
lished the same melody with different words, and 
upon the title-page Ihev placed a similar portrait 
!o 11 ^* • Thillon, with the words 

Minnie Dale, mmg at Julien’s Concerts (and 
always encored) by Madame Anna Thillon • the 
music composed by H. B. Thompson ;” this song 
haring never, in tnu 1i. been sung bv Madame 
Anna Thillon. at .hilien''^ euncerN Held, that 
iliis w-us a palpalie attempt tu induce the public 
to believe- tliar^ the song so published was the 
same as that oi the first publishers ; and an in- 
.luncrioii was grnnu'd to restrain this or any other 
similar infringement of their right to the name 
and de*<cripti<m of their song. 


restrained by injunction, viz., the name of the 
song, the name of the singer, of the composer, 
and of the publisher. Ih. 

There cannot be a copyright claimed for a part 
of a book and disclaimed for another part, as in 
a patent; and the plaintiffs w'ere entitled to 
protection, although they had simply registered 
their song, without mentioning that they claimed 
no copyright in the tune. Ih. 

The statement in the title-page, “ wont ten by 
L.,” when the music wms not, although the words 
were composed by L., is not such a misrepre- 
sentation as to disentitle the plaintiffs to protec- 
tion. Ih. 

C. having published a song, on the tifle-page 
of which was a portrait of Madame Anna Thillon, 
and the words “ Minnie, sung by Madame Anna 
Thillon and Miss Dolby at Julion’s Concerts, 
written by George Linley,” and this song having 
become very popular, D. subsequently published 
another song, consisting of different words to the 
same air (in which there was no copyright), with 
a title-page on wdiich was a different portrait of 
Madame Anna Thillon, copied from an American 
publication, and the wwds “ Minnie, dear Minnie. 
Madame Anna Thillon” Held, that this was 
an obvious attempt to pass off D.'s publication 
for that of C., which had obtained the public 
favour ; and this attempt was restrained by an 
interlocutory injunction, without imposing upon 
the parties the necessity of trying tlie right at 
law. f happen v. David mi, 2 Kay cV: J. 123. 

Held, also, that the words “ Written by George 
Linley,” who was chiefly known as a" musical 
composer, on the title-page of the plaintiffs’ 
song, did not so clearly manifest an intention to 
mislead the public into the belief that the music 
was composed by him as to deprive the plaiiitife 
of their right to the injunction. Ih. 

Nor did the entry at Stationers’ Hall of the 
music as well as the words of the song, although 
the plaintiffs might have entered only those 
parts of the publication to which they had an 
exclusive right. Ih. 

The defendant could not escape his liability 
by cautioning his shopmen to explain to pur- 
chasers that his song was not the same as the 
plaintiffs’, because he could not secure that 
retail dealers purchasing from him would give 
the same information to their customers. Ih. 

^ Hemy’s Pianoforte Tutor.]— The plain- 

tiffs were the proprietors of an elementarv 
musical work, called “Hemy’s Boyal Modern 
Tutor for the Pianoforte.” The defendant, who 
had pui chased the plates of an old pianoforte 
tutor, called “Jousse’s Boyal Standard Piano- 
forte Tutor,” employed Mr. Hemy, the editor of 
the plaintiff’s work, to re-edit it, and called the 
“ Hemy’s New and Bevised Edition 
of Jousse’s Royal Standard Pianoforte Tutor 
the name “Hemy” being at the head of the 
title-page, and in characters much more con- 
spicuous than the word “ Joussffs ” : — ^Held that 
the plaintiffs were entitled to an injunction, on 
Uie ground that the tiilc-page of the defendant's 
work was a fraudulcni imitation of that of the 
plaintiff, and calculated to deceive the public 
Mctzler V. Wood, 47 L. J., Ch. 625 • 8 Oh d' 
606 ; 38 L. T. 544 ; 26 W. R. .577. ’ 

Gratuitous Distribution.]— The publication of 
a piece of music, not for sale or hire 
gratuitous distribution of li ' ’ 

amongst the members of a m 




COPYEIGHT. 522 

^ same had not been published by the sociptv in any 

iu the proprietor there- supplementary list, and although the defendant 

TKmW/I V ^ ®>, ^ 5' complied with the terms of transmitting 

TfiQ r' f £q ’ !•’ “oiithly bills and paying the prices for such per- 

loy , It) Jill. boy. formances. Jh, 

T-i, 4. But a licence cannot be granted by one part 

^ S liberty of Ee- owner of a dramatic entertainment without the 


presentation.]-By 3 & 4 Will 4 c. 15, s. 1, the consent of the other owners. Ml Tllml 
author, or his assignee, of any play, composed 48 L. J., Ch. 731 ; 12 Ch. D. 686 : 41 L. T 70 ' 

fmr Tint. r\t’ir>fnH At,., xi ' ' j ■..* j.. . v. 


and not printed or published by the author 
thereof or his assignee, shall have as his own 


Absence of Consent in Writing.] — By 3 is 4 


property the sole liberty of representing such Will 4. c. 15, ss. 1 and 2, it is in substance pro- 
^ dramatic entertainment vided that the author of any dramatic piece or 

entertainment, or the assignee of such author, 
to be the pro- shall have, as his own property, the sole liberty 
A^-S: ^^tion for the infringe- of representing such production, or causing it to 

ment of the plaintiffs sole liberty of representing be represented, at any place of dramatic enter- 
a play of which they were the 3 omt authors, it taiument during certain periods mentioned in 
plaintiffs commenced to the act, and shall be deemed the sole proprietor 
write the play m the autumn of 1889, and, having thereof, and that, if any person shall, during the 
finished it it was publicl^^ per- continuance of such sole liberty as aforesaid, 

formed at a theatre on June 30.1892; that the contrary to the intent of this act, or right of 
defendants winte a play in may respects similar the author or his assignee,” represent such pro- 
to the plaintiffs ply. and that the defendants’ duction, or cause it to be represented, without the 


1892. Ihe defenyiits play was, as between the every such representation (among other alteina- 
parties to the action, m pery respect an original tives) to the pajnneiit of an amount not less than 


^ A i liuin H common source are extended to musical compositions, and it is 

Held, that, assuryig the two plays to he sub- provided that the sole liberty of representing 
stantiaBy _^ike either wholly or in material parts, dramatic pieces and musical compositions shall 
the plaintiffs were not y titled to niaintaiu their endure and be the property of the author and 
action, becyse the defendants, having wn-itten his assigns for the term in the act ino vided for 
and finished ^cir play before the plaintiffs had the duration of copyright in books. — The plaintiff 
WTitten yd fished theirs, were entitled to the was employed bvthe defendant, the propiietor of 
sole liberty of representation thereof under 3 & 4 a music-hall, as the conductor of the orchestra, at 
Will. 4, c. lo s. 1, and, their right having vested, a weekly salary, and had been in the habit of 
mere was ythmg in ay^ subsequent legislation composing the music for ballets performed there, 
to depriy them of it. Beicliardt v. Sa})te^ receiving payments of varying amounts from the 

2 15. dU8. defendant in respect of such compositions. The 

n A A. A A1. -o . . . plaintiff composed the music for a Christmas 

Author.]— By 3 & 4 ballet,tobeperformedatthedefcndant’smusic- 
Wiil 4, c. lo. s. 2, a penalty is imposed on any hall, but while the piece was running he threw 
one who shall represent any dramatic piece with- up his engagement as conductor, aiuftook away 
out the consent in writing of the author or other the musical score and band-parts necessary for 
proprietor first had and obtained : — Held, that the performance of the music. It was subse- 
this consey need not be in the handwriting of, quently arranged orally between the plaintiff and 
or signed by, the author or other proprietor, and the defendant that the plaintiff should give up 
mat the yitute is satisfied if it is in writing, the score and band-parts to the defendant in con- 
though given only by the agent of the author, sideration of a payment of 20/. by the defendant 
V. Copdand U C B. .H7 ; 24 L. J., C. P. The defendant afterwards continued to perfoml 
16y 1 Jur. (n.s.) 979 ; 3 R. 693. the piece with the plaintiff’s music, and the 

In an action by a dramatic author for a penalty plaintiff brought an action to recover penalties 
under the statute, it appeared that he w\as a in respect of such subsequent performances The 
member of a society of dramatic authors, the iury found that the music composed for the 
secretary of which had given the defendant a con- ballet by the .plaintiff was a sufetantial imle- 
sent in w^riting to play dramas belonging to the pendent, musical composition, and that the 
authors forming such society, upon his punctual plaintiff had not sold his rights therein to the 
tmnsmission of the monthly bills, and payment defendant Held, that, in the absence of any 
of the pnees for the performance of such dramas, assignment or consent to the representation of 
The society published a prospectus, showing the the composition in writing given by the plaintiff 
tons on which permission might be obtained the performances were contrary to the right of 
from me secretyy for the performance of pieces, the author, and the action was maintainable 
the property of its members, and that supple- ShpUerd y. Conquest (17 C B 427^ foUowed 


Atuxu uuu ^wiou<tx.y xox Uio poriumiance or pieces, tiie author, and the action was maintainable 
the property of its members, and that supple- Bhplwrd y. Conquest (17 C B 4275 foUowed 
mentary lists would be annually published of the Eaton v. Lake, 57 L. J. Q B 227 ■ 20 0 B d' 
plays of its members which should from time to 378 ; 59 L. T. 100 ; 36 W B *277—0 A ’ 
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penalty under the act for the performance tise a published novel even though the afithor 
of (tomas of the plaintiff which had been com- of the r d has diamatised his own work 


ed by him subsequently to such c< 
DUged todbe stock of the society, gJ 

iMiiifij/ff I ^2 1 , 1. ♦ i Lj'.Aji 

ifiiMafiiAf i , - i: 


k and. V. Ttr 

m h, f . Jf P w. 3^. 6M, 


,;iT0 ; Jj. B.0 









Drama pubEshed before Novel.]— An 

was brought by the exeoutors of A. to 
restraiti the defeiKlant from representing a certain 
drama in infringement of the plaintiffs’ stase 
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H. wrote and published a novel which he 
afterwards dramatised. He assigned the drama 
to the plaintiff, but it was never printed, pub- 
lished, or represented upon the stage. G-., in 
ignorance of H.’s drama, also dramatised the novel 
in a different form, and assigned his drama to the 
defendant, who represented it on the stage 
Held, that, H. having published his novel, any- 
one might dramatise it, and, although the two 
dramas were founded upon the novel written by 
him, the representation upon the stage of the 
drama written by G. was not a representation of 
the drama written by H. ; and that the plaintiff 
couhl, therefore, not recover penalties from the 
defendant under 8 & 4 Will. 4, c. 15, ss. 1 and 2. 7 h. 

A. published a play, and afterwards published 
a novel founded upon it, into which he intro- 
duced many scenes and passages from the play. 
B. afterwards published a play, compiled from 
A.’s novel, without (as was alleged) any know- 
ledge of A.’s play. B.’s play contained scenes 
and passages substantially identical with scenes 
and passages which were common to both A.’s 
play and novel : —Held, that even if B.’s play 
was a fair adaptation of the novel, and not an in- 
fringement of the copyright therein, it was an 
infringement of the copyright in A.’s plav. 
Reade v. Lar(/, 1 Johns. & H. 524 ; 30 L. J., 
Ch. 65.5 ; 7 Jur. (N.s.) 168 ; 4 L. T. 354 ; 9 
W. R. 531. 

An author of a <lrania called “Gold,” which 
had been printer I and represented on the stage, 
published a novel hainded upon it, called “ It is 
never too late to Mend,” to which novel be 
transferred some of the scenes from the drama. 
The defendant caused another drama to be con- 
structed from the novel, which he calle<l “Never 
too late to Mend,” taking many of the scenes 
from the novel which had been imported into 
the novel from the original drama, and produced 
it at his theatre: — Held, that this was an in- 
fringement of the plaintiff's copyright in his 
drama. Reade v. Conquest^ 11 C. B. "(N.s.) 479 ; 
31 L. J., G. P. 158 ; 8 Jur. (X.S.) 764 ; 5 L. T. 
677 ; 10 H. 271. And see 9 0. B. (N.S.) 755 ; 
30 L. J., G. P. 209 ; 7 Jur. (,\.S.) 265 ; 3 L. T. 
888 ; 9 W. R. 434. 

It is no infringement of cop^yriopt to repre- 
sent a play dramatised from a novel written by 
another author ; but it is an infringement to 
print and publish a plav so constructed. Thudrq 
V, Lanf, 1 H. & M. 747 ; 2 N. R. 488 ; 32 L. j'., 
'Oh. 535 ; 11 W. R. 876. 


dant’s drama was dramatised directly from the 
novel, and not with the help of A.’s drama : — 
Held, that A. having published the drama before 
the novel, no person had a right to infringe the 
stage copyright in the drama, even though the 
passages complained of w'cre taken from the 
novel and not from the drama of the author, 
and, therefore, that the plaintiffs were entitled 
to a perpetual injunction. Sohlndnger v. Tn nner, 
63 L. T. 764. 


Multiplying Copies.] — The defendant 

dramatised the novel, “ Little Lord Faimtleroy,” 
and caused his play to be performed on tlie 
stage. The infringement of copyright com- 
plained of was that, for the purpose of pradueing 
the play, the defendant made four copiw of it , 
one for the Lord Chamberlain and three for the 
use of the performers, either in MS. or by the 
aid of a typewriter. Very considerable passages 
in the play w'ere extracted almost verbatim from 
the novel. The defendant claimed the right to 
make more copies if it should be necessary to 
enable him to give further representations of the 
play in London and elsewheie : — Held, that wdiat 
had been done by the defendant constituted an 
infringement of the plaintiff’s cop 3 a’ight, and 
that they were entitled to an injunction to re- 
strain the defendant from printing or otherwise 
multiplying copies of this play containing any 
passages from the plaintiff’s book : — Held, also, 
that all passages from the plaintiff’s book in the 
f ( )ur copies must be cancelled. 115 / rfin v. Seehdi m , 
57 L. J., Ch. 689 ; 39 Ch. U. 78 ; 58 L. T. 928 : 


36 W. R. 686. 


Novel published before Drama. ] — ^An action 

was brought by the executors of A. to restrain 
the defendant from representing a certain drama 
in infringement of the plaintiffs’ stage copyright, 
A. had first published a novel and afterwards 
had publishetl a dramatised version of his owm 
novel. The defendant’s drama was dramatised 
directly from the novel, after the publication of 
the dramatised version by A., but not with the 
help of It ; — Held, that A. having published the 
novel before the drama, any person had a right 
to dramatise the novel and represent the (Irama ; 
and that therefore the action failed. ScJiUsinqer 
V. Bedford, 63 L. T, 762. 


Place of Dramatic Entertainment.] — The 3 & 
4 Will. 4, c. 15, s. 1, gives the author of a 
dramatic piece not printed or published the sole 
liberty of representing it at any place of dramatic 
entertaiiiinent ; and s. 2 enacts, that if any 
pel son shall, during the continuance of such sole 
liberty, without the consent of the author, repre- 
sent such piece at any place of dramatic enter- 
tainment, “ every such offender ” shall be liable 
for each and every such representation to the 
payment of not less than 40i*. or to the full 
amount of the benefit aiisingfrom such rej^re- 
sentation or the loss sustained theiefrom, w’hich- 
ever shall be the greater damages. The 5 A 6 
Viet. c. 45, by s. 20, enacts that the 3 & 4 Will. 4, 
c. 15, shall apply to musical compositions, and 
that the sole liberty of representing any dra- 
matic piece or musical composition shall be the 
property of the author and his assigns for the 
term then mentioned ; and by s. 21 enact.s that 
the person who shall have such sole liberty of 
representing such dramatic piece or musical com- 
position, “shall have and enjoy the remedies 
given and provided by 8 A 4 Will. 4, c. 15, as if 
the same W'ere re-enacted ” in that act : — Held, 
that the person whose right under s. 20 of 5 A 6 
Viet. c. 45, to such sole liberty of I’epresenting 
a musical composition, has been infringed, is 
entitled t^ recover the penalty of 40 a*. given by 
s. 2 of 8 A 4 Will. 4, c. 15, although such musical 
composition has not been represented at a place 
of dramatic entertainment. Wall v. Taylor, 52 
L. J., Q. B. 558 ; 11 Q. B. L. 102 ; 31 W. R. 712 
—0. A. Affirming 51 L. J., Q. B. 547 ; 9 Q. B. 

727 ; 47 L. T. 47 ; 30 W. R. 948 ; 46 J. P. 679. 

An amateur dramatic club gave a performance 
of a copyright play at a hospital for the enter- 
tainment of the inmates. Admission was free * 
the governors of the hospital 
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and oostnmes ; tickets were given to members of 
the 'dramatic club to distribute among their 
friends, and some reporters for the theatrical 
newspapers attended : — Pleld, that the perform- 
ance was not a performance in a “place of 
'dramatic entertainment ” within 3 & 4 Will. 4, 
c. 15, or 5 & 6 Viet. c. 45, s. 20, and that the 
performers were not liable to pay penalties to 
the ownem of the copyright. JDuc/d v. Bates^ 
53 L. J., Q. B. 338; ‘'l3 Q. B. D. 843; 50 
L. T. 778 ; 32 W. E. 813 ; 48 J. P. 501— 
C. A. 

A. was the composer of a musical composition 
of a representative character, called “ The Ship 
on Fire ; ” B. sang it at a vocal entertainment, 
announced by bills, with the price of tickets of 
admission, and giving a programme of the two 
parts of the performance. The performance was 
at Crosby Hall, which was licensed for musical 
entertainments, and was prepared with seats for 
the audience, and a stage for the performer ; and 
B., without scenes or appropriate dresses, accom- 
panied his singing 'with a piano, and gave con- 
siderable expression to the matters described : — 
Tlcld, first, that “The Ship on Fire” was a 
• dramatic piece within 5 & 6 Viet. c. 45, s. 20. 
Bussell V. Smith, 12 Q. B. 217 ; 17 L. J., Q. B. 
225; 12 Jur. 723. 

Held, secondly, that Crosby Hall was, on the 
-occasion of the performance, a place of dramatic 
entertainment, within 3 & 4 Will. 4, c. 15, s. 1, 
and 5 & 6 Viet. c. 45. Ih. 

Held, thirdly, that it was not necessary that 

A. ’s right should be registered under 5 & 6 Viet, 
-c. 45, s. 24. Ib. 

Letting Eooms for.] — No one can be considered 
as an offender against the provisions of the 3 & 4 
Will. 4, c. 15, so as to be liable to an action at 
the suit of the author or a pioprietor, unless he, 
by himself or his agent, actually takes part in 
the representation, which is a violation of the 
'Copyright. Bussell v. Briant, 8 C. B. 836 ; 19 
L. J., C. P. 33 ; 14 Jur. 201. 

Therefore, one who merely lets a room to the 
offender is not liable, even though he supplies the 
benches and lights, or sells a ticket of admission, 
himself deriving no other profit than that arising 
from the letting of the room. Ih. 

Letting Theatre. | — A proprietor of a theatre 
let it for one night for the benefit of one of his 
performed, w'ho was to pay him 39/. for the use 
•of it for that night, together with the services of 
the corps dramatique, band, lights and accessories, j 
The performer who so had the use of the theatre , 
represented therein a dramatic piece the sole 
right of representing which had been assigned to 
the plaintiff : — Held, that the proprietor of the 
theatre caused the piece to be represented, and 
•consequently was guilty of an infringement of 
the plaintiffs right, and liable to the penalty 
imposed by 3 & 4 Will. 4, c. 15, s. 2. Marsh v. 
Conquest, 17 C. B. (n.s.) 418 ; 33 L. J., C. P. 
319 ; 10 Jur. (N.S.) 989 ; 10 L. T. 717; 12 W. E. 
1006. 

The licensed proprietor of a theatre entered 
into an arrangement with B., whereby he had the 
use of the theatre for di’amatic entertainments. 

B. provided the company, had the selection of 
the pieces to be represented, together with the 
-entire management of their representation, and 
exclusive control over the persons employed in 
•the theatre. The proprietor of the theatre on his 
f>art paid for printing and advertising, furnished 

' * ' * 'i ’ ^ i I* / 









the lighting, door-keepers, scene-shifters, and 
supernumeraries, and hired the band, music being 
a necessary part of the performance. The money 
taken at the door was taken by the servants of 
the proprietor, who retained one-half of the gross 
receipts as his remuneration for the use of the 
theatre, and handed the other half to D. Among 
the pieces represented were tw^o which L. had 
the sole liberty of representing, as assignee of the 
author, under 3 & 4 Will. 4, c. 15, and 5 & 6 
Viet. c. 45 : — Held, that no action under those 
statutes was maintainable by L. against the 
proprietor of the theatre, as the facts did not 
show that those pieces had been represented by 
him, or that there was a partnership between 
B. and him so as to render him liable for the 
representation of them by B. Lyon v. Knoieles, 

3 B. & S. 556 ; 32 L. J., Q. B. 71 ; 9 Jur. (N.S.) 
774 ; 7 L. T. 670 ; 11 W. E. 266. Affirmed on 
appeal, 5 B. & S. 751 ; 10 L. T. 876 ; 12 W. E. 
1083— Ex. Ch. 

h. Bemedies, 

Injunction — ^Action at Law.] — Copyright in 
music not asserted against violations by several 
persons for fifteen years, not protected by injunc- 
tion until established at law. Platt v. Button, 
19 Ves. 447. 

An interim injunction having been granted, 
the defendant, instead of submitting, insisted 
on his right to continue the publication of his 
song : — Held, that he must pay the costs of a 
motion against him to continue the injunction, 
although it appeared that no application had 
been made to him by the plaintiffs previously 
to the filing of the bill. 

Another part of the plaintiff’s case being, 
that the defendant had printed two bars of 
music which had been added by the plaintiffs 
to the original air, the court refused to ex- 
tend the injunction to restrain such piracy until 
the fact had been established by a trial at law. 
Chajp])ell V. Bavidson, 2 Kay & J. 123, 

Right of Author after Assignment.] — The 

author of a drama entered into the following 
agreement with E. & E. : — “Received of Messis. 
E. & E. the sum of 75/. in part payment of 150Z. 
for the London right of a piece to bo called 
‘ Ticket of Leave,’ the residue to be paid at 21. 
per night, after the first tw^enty-five nights of 
i the representation of the same.” In an action 
against the defendant for representing the piece 
without licence, the judge at the trial having 
held that the term “London right” meant the 
whole of the author’s right of representation in 
London, and that the licence was to E. & E. and 
their assigns : — Held, that he could bring no 
action for penalties under 3 &4 Will. 4, c. 15, 
in respect of representations in London, except 
as trustee for R. & E. or their assigns. Taylor v. 
Nemlle, 47 L. J., Q. B. 254 ; 38 L. T. 50 ; 26 
W. E. 255 — C. A, 

Of Administrator.] — After 5 & 6 Viet. c. 

45, the administrator of the author ot a dramatic 
piece first acted in 1843, by deed, dated the 14th 
of April, 1859, in consideration of 100/., assigned 
to the plaintiff the copyright and acting right 
in ail dramatic pieces written by the author ; 
no entry of the assignment to the plaintiff had 
been made in the registry book in pursuance of 
5 & 6 Viet. c. 45, s. 22. The letters of adminis- 
tration wore not stamped until March, 1863 : — 





Held, first, that the administrator might main- 
tain an action for penalties under S & 4 Will. 
4, c. 15, against the defendant for representing 
the piece without his licence within twenty-eight 
years of its publication, the period for which 
the sole liberty of representation is given by that 
statute, although the deed was not registered 
under 5 & 6 Viet. c. 45, s. 22. Lacy v. Rhys, 4 
B. & S. 873 ; 33 L. J., Q. B. 167 ; 10 Jur. (N.S.) 
612 ; 9 L. T. 607 ; 12 W. E. 309. 

Held, also, that the defendant could not object 
to the admissibility of the letters of administra- 
tion in evidence, on the ground that they had 
not been stamped within six months after the 
discovery of the mistake in omitting to get them 
stamped, and the penalty had not been paid, in 
pursuance of 55 Geo. 3, c. 184, s. 43. Ih. 

Pleading.] — A. count stated that a song, 
of which the plaintiff was the proprietor, hatl 
been sung by an eminent singer at public con- 
certs, and had acquired great popularity, and 
• became in great demand ; that he published it 
with a likeness of the singer on the outside leaf, 
and that the defendant, after such publication, 
deceitfully and fraudulently, and without his 
consent, caused to be printed another song, the 
music, melody and woi (Is whereof closely resem- 
bled the music, melody and words of the plain- 
tifi's song, and with an outside leaf bearing the 
likeness of the same singer, and similar words to 
those of the plajiitiS's song, with the fraudulent 
intention of representing and inducing a belief 
that it was the song of the plaintiff, and deceit- 
fully and fraudulently, and without his consent, 
offered for sale and sold great numbers, under 
the false colour and pretence that it’ was the 
song so published by the plaintiff, wdieieby he 
was injured in the sale of his song. A second 
count was substantially the ^ame, but limited to 
the piratical use of the title-page and devices on 
the outride leaf of the plaintiff s song. A third 
count stated that the plaintiff was the propiietor 
of the copyright in a certain book, and that the 
defendant, without his consent m writing, wiong- 
fully and injuriously printed for sale divers copies 
of the work, wdiereby his profits were lessened. 
A fourth count charged the defendant with having 
in his I ossessioii for sale, and selling, copies cS 
the work so unlawfully, and without the consent 
of the plaintiff, printed. He pleaded to thc^'O 
counts, that the song was printed and published 
without the name and place of abode of the 
printer upon the first or last leaves thereof, in 
violation of the 2 & 3 Viet. c. 12 Held, that 
the plea disclosed no defence as to the charges 
contained in the third and fourth counts ; and 
semble, that it could not be taken distribntively. 
Vhapj}dl V, Baddsm, 18 C. B. 194 ; 25 L J , C 
B, 225 ; 2 Jur. (N.s.) 544 ; 4 W. R. 559. 

Description of Offence,]— In an action 

upon the B & 4 Will 4, c. 16, s. 2, for penalties 
for th(‘ representation of a diamatic piece at a 
l>hico of dramatic enteitainmcnt, without the 
author's consent, it is sufficient to describe the i 
offence in the words of the act. Lee v. I 

3 C. B. 871 ; 4 D. L. m ; 16 L. J., C. P. 105 ! 
n Jur. 127. 

To coiu;tLtutc the offence, it is not necessary to 
show, nor need the declaration aver, that the 
defendant knowingly invaded the right. Ib. 

Of Right.] — Declaration upon s, 20 of 5 


liberty of representing and performing a musical 
composition; yet the defendant, without the 
consent of the plaintiff, at a place of dramatic 
entertainment, wrongfully represented and per- 
formed the musical composition. Upon motion 
ill arrest of judgment, on the ground that the 
right of the plaintiff was stated too largcjly : — 
Held, that it was sufficient, inasmuch as it fol- 
low’cd the words of the statute. Russell v. 
Smith, 12 Q. B. 217 ; 17 L. J., Q. B. 225 ; 12 Jur. 
723. 

Costs.] — The provisions of the Judicature Act 
and Order LXV. r. 1, do not apply to costs 
which are specially given by statute to a par- 
ticular individual as a matter of right, and there- 
fore in an action brought to recover penalties for 
infringement of dramatic copyright under 3 & 4 
Will. 4, c. 15, s. 2, a successful plaintiff is 
entitled, as a matter of right, to the full and 
rcasonalble indemnity as to costs, substituted by 
5 & C) Viet. c. 97, s. 2, for the double costs given 
by 3 & 4 Will. 4, c. 15, s. 2. Hasher v. Wood- 
(54 L. J., Q. B. 419) folhwved. Reeve v. Gilson^ 
00 L. J., Q, B. 451 ; [1891] 1 Q. B. 052 ; 39 W. 
R. 420 — C. A. Affirming 04 L. T. 141. 


0. DESIGNS. 

1. Subject Mattee. 

Statutes.] — Distinction between the 5 & 6 
Viet. c. 100, and the 6 & 7 Viet. c. 65. The first 
applies to new' designs for the ornamentation of 
ai tides, the second to new designs of articles of 
utility. Wind over v. Smith, 32 Beav. 200 ; 1 
N. R. 349 ; 32 L. J., Cli. 561 ; 9 Jur. (N.s.) 397 ; 
7 L. T. 776 ; 11 W. R. 323. 

Qufcre, whether the nine months’ copyright 
given by the 5 0 Vict. c. 100, s, 4, in designs 

ornamenting manufactures, dates from the pub- 
lication of the manufacture, or from the publica- 
tion of the design. LaU/hsh v. Jarvie, 2 Mac. 
& G. 231 ; 2 H. & Tw. 437 ; 20 L. J. Ch. 475 ; 
14 Jur. 945. 

New and Original Design.] — The portrait of a 
well-known public character, copied from a 
photograph and applied as a design upon earthen- 
w’are, is not a new and original design within 
the meaning of the Copyright of Designs Act. 
Adams v. Clenmdson, 12*' Ch. D. 714 ; 27 W. li. 
379. 

Perforated Picture Casting a Shadow.] — The 

plaintiff claimed to be the pioprietor of a sub- 
sisting copyright in a certain “book” w-ith a 
pictme or design entitled “ The Christ ograph,” 
w'hich w'as duly registered. The so-called book 
was an envelope, with the title printed thereon, 
containing a piece of cardboard, perforated in 
such a way that the shadow cast by it on a wall, 
or otherwise, roughly imitated a well-knowm 
picture. The envelope contained also some de- 
scriptive lines, whicli wxun not claimed to be 
original. The plaintiff complained tliat the de- 
fendants w’ere SLlling a similaiiy i^eiTorated card, 
accompanied by the same lines, and enclosed in 
an envelope bearing as a title “ The Biblioscoi)C, 
or Shadowgraph,” whereby the sale of the plain- 
tiff’s article had been diminished. The defen- 
dants denied the alleged copyright, and also that 
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statute ; that the title only was registered, and 
was the plaintiff’s property. As, however, that 
had not been adopted by the defendants, the 
plaintiff’s case wholly failed. Cable v. Marlis^ 
62 L. J., Oh. 107 ; 47 L. T. 432 ; 31 W. K. 221. 

Combinations.] — A new combination of old 
patterns may be a new and an original design, 
so as to be susceptible of registration under 
5 & 6 Viet. c. 100. llarrhon v. Taylor^ 4 H. & 
N. 815 ; 29 L. J., Ex. 3 ; 5 Jur. (N.s.) 1219— 
Ex. Ch. 

The question is solely for the jury. Ih. 

There is little or no analogy between a patent 
and a design. Ih. 

A. registered, under 5 & 6 Viet. c. 100, a design 
for ornamenting woven fabrics. The design was 
applied to a fabric woven in cells, called “ The 
Honeycomb Pattern,” and it consisted of a com- 
bination of the large and small honeycomb, so 
as to form a large honeycomb stripe on a small 
honeycomb ground. The large honeycomb was 
not new, but they had never been used in com- 
bination before A. registered his design. Other 
fabrics had been woven with a similar combina- 
tion of a large and small pattern : — Held, that 
the design was a new and an original design 
within 5 & 6 Viet. c. 100. Ih. 

A new combination of several old and known 
designs may constitute a new design, capable of 
being protected under 5 & 6 Viet. c. 100 : but 
such combination must, in order to be so pro- 
tected, constitute one clesign, and not a multi- 
plicity of designs. NorUm v. NIcIioUh, 1 E. & 
E. 761 ; 28 L. J., Q. B. 225 ; 5 Jur. (N.s.) 1203 : 
7 VV. R. 420. 

An article of manufacture to which a new 
design is applied (whether such design is single 
or the result of a new combination of old and 
known designs) is not itself a design within the 
meaning of the statute, and cannot be protected 
by registration. Ih. See Iloldswortli v. 3ICre(t^ 
post, col. 531. 

A combination of known things may produce 
a new and original design. The defendant was 
convicted before a magistrate under 5 6 Viet, 

c. 100, for having, after notice from the pro- 
prietor of a new and original design for a regula- 
tion button, and without his consent, sold a 
button, which was a fraudulent imitation of it. 
On a case stated it appeared that the original 
design consisted of the royal arms surioundcd by 
a garter, the garter bearing the inscription, 
“ The Royal Mail Steam Packet Company ” ; — 
Held, that as a new and original combination 
might be the result of applying two old and 
known designs to the ornamenting of a button, 
the conviction must be affirmed. Req. v. Firm in, 
3 H. <!c H. 304, n. ; 15 J. P. 570. 

How Made.] — Four old designs were 

respectively applied to three ribbons, and to a 
button ; and the three ribbons were then united 
by the button, so as to form a badge. The badge 
was registered under 5 6c 6 Viet. c. 100 : — Held, 
that this union did not amount to a new design 
within the statute. MuUiniey v. Sfecem, 10 L. 
T. 190. 

Useful Purpose.]— The 6 & 7 Viet. c. 65, 
applies only to new designs having reference to 
soipe purpose of utility ; and in order to obtain 
the b^u^ht of the act, the purpose must be 
spe^iit^ in the description supplied for registra- 
tioi|^^ T- Smith, 0^ B^av, 200: 32 


L. J., Oh. 661 ; 9 Jur. (N. s.) 397 ; 7 L. T. 776 ; 

11 W. R. 323 ; 1 K. R. 349. 

A coachmaker caused to be registered a design 
for a dog-cart, specifying as the purpose of utility, 
that higher front wheels could be used or closer 
coupling effected. The designs consisted of parts 
1, 2, 3, 4, of which 1, 2 and 3 had nothing to do- 
with front wheels or closer coupling, and Ho. 4 
was not new : — Held, that no exclusive privilege 
was gained by the registration. Ih. 

Mode of User.] — D. registered a design under 
6 & 7 Viet. c. 65, for ventilation by opening a 
hinged pane of window by means of a screw ^ 
and it was stated that the parts of the design 
which were not new or original were all the 
parts, if taken per se, and apart from the pur- 
poses thereof, and that what was claimed as new 
wms the general configuration and combination 
of the parts. The utility of the design was, in 
fact, not produced by the shape of any of the 
parts, but only by the mode of putting them 
together : — “ Held, not a proper subject of regis- , 
tration, the statute not appljfing to <iesigns which 
have reference to a purpose of utility through 
the combination of parts, independently of their 
shape and configuration. And the court 
quashed a conviction for pirating such design 
for want of jurisdiction. Meq. v. Besnell, 16 
Q. B. 810 ; 20 L, J., M. C. 177 ; 15 Jur. 773. 
bee BeMell v. Wilson, 1 E. 6i B. 489. 

Bricks.] — A newly-invented brick, the utility 
of which consisted in its being so shaped, that 
when several bricks w'ere laitl together in build- 
ing, a series of apertures were left in the wall, 
by which the air was admitted to circulate, and 
a saving in the number of bricks required was 
effected, is a dcsiun capable of being registered 
under 6 and 7 Viet. c. 65. Royers v. Driver, 16 
Q. B. 102 ; 20 L. J., Q. B. 31. 

Labels.] — ^The protection granted by 6 & 7 
Viet. c. 65, to any new or original design for any 
article of manufacture, having reference to some 
purpose of utility, so far as such design shall be 
for the shape or configuration of such article, is 
not clearly applicable to the design of a protector 
label, which consisted in making in the label an 
eyelet-hole, and lining it with a ring of a metallic 
substance, through which a string attached to 
the packages passed. 3Iargetsoti v. Wriyht, 2 
De G. 6£ S. 420. 

Calico — Date of Publishing.] — In an action 
on 34 Geo. 3, c, 23, for pirating a pattern for 
printing calico, the omission of an averment in 
the declaration, “ that the day of first publishing 
the pattern was printed at each end of tlie piece 
of calico ” (which, together with the nnmc of 
the proprietor, is required by that statute, the 
monopoly being limited for three months from 
the first day of publishing the |)attern), was 
aided by verdict ; it being stated in the declara- 
tion that the defendant pirated the pattern within 
the term of three months from the day of the 
first publishing thereof, and while the plaintiff 
was entitled to have the sole right of printing the 
same. 3Iaomurdo v. Smith, 7 Term Rep. 518. 

2. Bkg-istbatiox. 

Statutes.] — Qu^re, whether in the condition of 
copyright, mentioned in s. 4 Of th© Copy- 

right Aet (6^6 ^ct.e,AW? th#1^t'&e desi^ 
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Sias, before publication been registered, the term 
publication ” is limited to publication after 
the design has been embodied and introduced 
into some fabric. Dalglish v. Jarvie, 2 Mac. & 
O. 231 ; 2 Hall & Tw. 437 ; 20 L. J., Ch. 475 : 
14 Jur. 945. 

Marks.] — The provisions of the 6 & 7 Viet. c. 
'dS, are to be construed strictly. Pierce v. Worthy 
18 L. T. 710. 

Therefore, where a plaintiff who had filed a bill 
to restrain the sale of certain articles of improved 
furniture, was shown to have sold similar articles 
without having the word “ registered ” and the 
Klate of registration notified on such articles, his 
bill was dismissed with costs. Ih, 

The proprietors of a registered design for 
ornamenting paper-hangings, sold as patterns 
small pieces containing the whole design, which 
were not marked with the letters “ Kd.,” nor had 
they the letter corresponding with the date of the 
registration, as directed by 5 & 6 Viet. c. 100, s. 4. 
Paper-hangings were sold in lengths of twelve 
jards ; and it was a general practice in the trade 
to send out patterns stamped with the marks of 
registration: — Held, that the pattern was an 
•article of manufacture within s. 4. Heywood v. 
Potter, 1 E. & B. 439 ; 22 L. J., Q. B. 133 ; 17 
Jur. 528 ; 1 W. R. 127. 

A proprietor of a design duly registered under 
5 & 6 Viet. c. 100, and 24 & 25 Viet, c.73, whether 
lie is a British subject or a foreigner, forfeits the 
"benefit of the acts unless the proper registration 
mai’ks are attached to all articles and substances 
to which the design is applied, whether the same 
.•are sold abroad or in the British dominions. 
Sarazln v. Hamel, 32 Beav. 151 ; 32 L. J., Ch. 
'378 ; 9 Jur. (N.S.) 192 ; 7 L. T. 660 ; 11 W. R. 
:326. 

Article in two Parts — Mark on one Part only.] 

~A butter-dish consisting of a dish and a cover 
is one “article of manufacture” within the 
Coi^yright (Designs) Act, 1842, and it is a 
sufficient compliance with the act to stamp the 
registration mark upon the dish alone, though 
the cover was separate from, and not in any way 
attached to the dish, and though the entire design 
was upon the cover. Fielding v. Hawleu, 48 
X. T. 639; 47 J. P. 582. 

Semble, if during the process of manufacture 
•of the article part of the registration mark there- 
<in becomes illegible, the proprietor of the regis- 
tered design is not thereby deprived of the pro- 
tection of the statute. Ih. 

Mode of Description — Combination.] — The 

•same nicety is not required in registering patterns 
or designs as in describing inventions sought to 
foe protected under the patent laws. Holds worth 
V. M'CVm, 36 L. J., Q. B. 297 ; L. R. 2 H. L. 380 : 
leW.R. 226. 

The provisions of the 6 & 6 Viet. c. 100, and 
i21 &; 22 Viet. c. 73, are complied with by a 
wson who leaves with the registrar copies of his 
though without any written description 
specifying precisely what is the extent of his 
-claim. Ih. 

If what he claims as his design consists, 
ssaccording to the pattern, of different parts, any 
one of which might be deemed a design, his 
registration of the whole pattern amounts to a 
•claim of the combination, and not of any of the 
parts thus combined, any one of which, therefore, 


taken separately, is not protected by the regis- 
tration. Ih. 

A. registered as a design, within class 12, s. 3, 
of 5 & 6 Viet. c. 100, a pattern of a woven fabric. 
He gave no written description of his claim. 
The design consisted of six pointed stars on an 
albert chain, arranged in a particular manner, 
and shaded ; and he claimed, in his particulars 
in the action, “the particular collocation of the 
shaded and bordered stars upon the ornamented 
chain surface, as shown in the registered pattern, 
thus forming together the ornamentation of the 
woven fabric ” : — Held, that the design in respect 
of the combination had been duly registered, 
and that the pattern, as a combination, was pro- 
tected. Ih. 

Registration with particular Thing.] — Benible, 
that where a man chooses to register his design 
with a particular thing, he cannot afterwards be 
heard to say that he claims the design as dis- 
tinguished h'om the thing. Darron v. Lomas, 
28 W. R.973. 

Delivery to Registrar.]— The provisions of the 
5 & 6 Viet. c. 100, s. 15 relative to furnishing the 
registrar of designs with copies, drawings, or 
prints of the design to be registered, prior to 
obtaining registration, held to be complied with 
by furnishing him with a specimen of the article 
to which the design was applied. Horton v. 
Kiehols, 4 Kay & J. 475 ; 6 W. R. 764. 

It is not a sufficient registration of a design 
applied to the manufacture of an article com- 
prised in class 8 of s. 3 of 5 & 6 Viet. c. 100, to 
leave with the registrar the article so manu- 
factured, with an intimation that it is to bo 
applied to class 8. Xorton v. Kiehols, 1 E. & 
E. 761 ; 28 L. J., Q. B. 225 ; 5 Jur. (N.S.) 1023 ; 

7 W. R. 420. 

A statement, in a notice, that if the parties to 
whom the notice is given either apply the design 
to an article of manufacture, or sell or expose hir 
sale an article of manufacture with the design 
applied to it, the proprietor will sue them, is iiot 
a sufficient statement that he has not given his 
! consent to the application of his design to the 
manufactured article. Ih. 

By Importer from Abroad.]— A person regis- 
tered, under 5 & 6 Viet. c. 100, a design consisting 
of a double card basket, formed of a combination 
of two baskets, admitted to be separately old 
in design. He was not the designer, but had 
contracted to purchase the articles in Germany, 
and imported them to England Held, that the 
articles were not new or original within the 
meaning of the act, and that the importer, not 
being the designer, and not having purchased 
the design for value, was not entitled to the 
protection of the statute. Lazarus v. Charles. 
42 L. J., Ch. 507; L. R. 16 Eq. 117. 

3. Assignment. 

In Writing.] — A partial assignment of, or 
licence to use, a design under 5 & 6 Viet. c. 100, 
s. 6, must be in writing, and can only be made 
by a registered proprietor. lewitt v. McMarit, 

8 Oh. D. 404 ; 26 W. R. 415. 

By a vpbal contract made in July, 1877, 0., 
an American manufacturer, purported to ’sell 
to the pkiintiff the exclusive right to sell in 
England an article newly designed and then 
about to be manufactured, and also to 
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such protection for the same as he could do 
under English law, it being stipulated that the 
plaintiff should obtain the article exclusively 
from C. : by the same contract C. agreed to sell 
to the plaintiff the first twenty cases of the 
article for the price agreed upon, which "was to 
oover both the riglit and the goods. In Sep- 
tember, 1877, the cases w’cre delivered in 
England to the plaintiff, who paid the money 
•due under the contract. Meanwhile, in August, 
1877, the plaintiff had obtained registration of 
the design under 5 & 6 Viet. c. 100, and the 
•copyright thei’ein was gi'anted to him for the 
term of three years. In an action to restrain 
the alleged infringement by the defendant of 
the plaintiff’s copyright : — Held, that the plain- 
tiff had not acquired under the contract the 
right to apply the design to a manufactured 
article, so as to entitle him to register it in his 
own name under the act. II). 

Held, also, that the plaintiff’s right (if any) to 
protection could not have accrued till the com- 
pletion of the purchase. Ih. 

4. Infringement. 

Fraudulent Imitation — ^What is.] — The plain- 
tiffs registered and sold a design in braid, applied 
to a boy’s jacket The defendants sold jackets 
with a design in braid applied to them, which 
jackets were substantially of the same shape as 
the plaintiffs’. The designer of the defendants’ 
ornamental jackets had previously seen the 
plaintiffs’ article : — Held, that the defendants 
had made a “ fraudulent imitation ” of the 
pdaintiffs’ design within the meaning of 5 & 6 
Viet. c. 100, s. 7. Barron v. Lomas. 28 W. E. 
2973. 

A fair imitation of a design is not prohibited 
by s. 7 ; but under the words “ any such design, 
or any fraudulent imitation thereof,” theie may 
be a case where, although there are slight varia- 
tions, the “design” itself has been applied. 
“ Fraudulent imitation ” is equivalent to con- 
.scious imitation — where, that is, a man having 
the design before him, knowingly imitates, and 
that imitation is not sutficiently oiiginal to be 
protected as a fair imitation. Ih. 

A. registered as a design a pattern consisting 
of a combination of distinct designs. B. slightly 
altered the combination, but not so as to affect 
the general aiipearance of the pattern : — Held, 
that this was an infringement of the copyright in 
the pattern. IlCrea v. ITolds worth, L. E. 6 
Ch. 418 ; 23 L.T. 444 ; 19 W. R. 36. 

And see Iloldsworth v. MCrea, L. E. 2 H. L. 
2180, ante col. 531. 

When a sample of a pattern has been regis- 
tered under 21 & 22 Viet. c. 70. s, 5, the design 
will not be infringed by an article produced 
upon the same principle, if different in style. 
Thom V. Sijddall, 26 L. T. 15 ; 20 W. E. 291. 

An action will lie for falsely representing a 
pattern under 6 & 7 Viet. c. 65, s. 7, whereby the 
party is damnified. Barley v. Walford, 9 Q. B. 
197; 15 L. J., Q. B. 369. See Lodgers v. Noioell, 

C. B. 109. 

Sale and Manufacture.] — Under 5 & 6 Viet. c. 

1 00, the design protected by the act is entitled 
to an injunction, restraining not merely the sale 
but the manufacture of any article to which the 
design is applied during the period of the pro- 
tection. M^Ch^ae v. H Idsworth, 2 De G. & S, 
496 ; 12 Jur. 820. 


Inj unction — Equitable J urisdic tion. ] — E quit- 
able jurisdiction upon the 34 Geo. 3, c. 23, is not 
excluded by the special remedy thei-eby pro- 
vided. Independent of that remedy, the statute 
vests in the inventor a right of property, which, 
though only of three months’ duration, equity 
will protect by injunction, if the title be satis- 
. factorily established. In this case the evidence 
as to title not being conclusive, the injunction 
was dissolved, and an issue directed, the defen- 
dants keeping an account. The court wiU, itself, 
compare and decide upon alleged piracies by 
inspection where that can be easily and safely 
done. Sheriffs. Coates, 1 Euss. & M. 159. 

Defendants’ Right to Trial at Law — Effect of 
Delay.] — In a suit to restrain an alleged infringe- 
ment of a copyright in a design registered under 
the 5 & 6 Viet. c. 100, the defendant does not 
lose his right to require the plaintiff to establish 
his title in an action at law, although he delays 
doing so until the hearing of the cause, and has 
previously moved to dissolve upon a ground 
which cannot be maintained. Ih. 

But the defendant ordered to pay the costs of 
motion to dissolve, that motion being useless, 
whatever might be the result of the cause. 
Norton v. Nichols, 4 Kay & J. 475 ; 6 W. E. 764. 

Publication no Waiver.] — An inventor of new 
designs, publishing and selling them in a book, 
registered under 5 6 Viet. c. 100, and containing 

a notice that persons wishing to manufacture 
them for the purpose of sale must have the in- 
ventor’s permission, does not amount to a licence 
to sell articles to which the designs have been 
applied. Branchardiere v. Eli'ery, 4 Ex. 380 ; 
18 L. J., Ex. 381. 

The book does not require to be stamped with 
the letters mentioned in s. 4. Ih. 

Pleading.] — A plea that the plaintiff w’as not 
before or at the time of registration, the inventor 
or proprietor of the design mentioned in the 
declaration to have been registered under 6 (S: 7 
Viet. c. 65, does not put in issue the question 
whether the design was the subject of a cer- 
tificate of registration under that act. Millengen 
V. Fichen, 1 C. B. 799 ; 14 L. J., C. P. 254 ; 9 
Jur. 714. 


D. ENGRAVINGS, PICTURES, 
PHOTOGRAPHS, &0. 

1. Engravings and Prints. 

Statute.] — The Act 8 Geo. 2, c. 13, is not con- 
fined to wmrks of invention only, but means the 
designing or engraving anything that is already 
in nature. Blaehwell v. Harper, 2 Atk. 93. 

A print published of any building, house, or 
garden, falls within this act. Ih. 

The property in the print vests absolutely in 
the engraver, though the day of publication is 
not mentioned in it. Ih. 

Inscription of Name and Date,] — In order to 
sustain an action for pirating prints the pro- 
prietor’s name, and the date of the publication, 
must appear on the original print, pursuant to 8 
Geo. 2, c. 13 ; but it is not necessary that the 
designation of proprietor should be added to the 
name. Newton v. Cowie, 12 Moore, 457 ; 4 Bing. 

234 ; 6 L. J. (O.S.) 0. P. 159 ; 29 E. H. 541. 

No action can be maintained for pirating a 
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print, where the date of the first publication has the book. 6rrace v. JVewmm (44 L. J., Ch. 208 ; 
not been engraved on the plate, according to 8 L. R. 19 E^. 623) distinguished. Petty %\ 'fay hr, 
Geo. 2, c. 13, s. 1 ; the performance of the direc- 06 L. J., Ch. 209 [1897] I Oh, 465 ; 76 L. T. 
tion precedent to the right of propel ty vesting 645 ; 45 W. R. 299, 

in the proprietor, pt'fwJis v. Cock, 4 N. & M, Under the Fine Arts Copyright Act, 1862, no 
662 ; 3 A, As E, 138 ; 1 H. & W. 129 ; 4 L. J.. agreement m writing is required to be made or 
K. B. 144. entered on the register in order to vest the copy- 

The assignee of a piint may maintain an light in the person “for or on whose behalf a 
action on 17 Geo. 3, c. 57, against any person who drawing is made. J6. 
pirates it. Thompum v. Symonds, 5 Term Rep. 41 ; 

2 R. R. 526. ^ ^ Infringement of.] — It is no piracy of one en- 

In such an action, it is not necessary to produce graving, to make another from tlie original pic- 
the plate itself in evidence ; one of the prints ture. Perenger v. Whehle, 2 Stark. 548" 
taken from the original plate is good evidence. II. 

The date must always appeal on the print. Ib. Diorama of.] — A. made a copy of a print in- 
In order to avail himself, by his plea, of the vented by B. in colours, and of large dimensions, 
provisions of the 8 Geo. 2, c. 13, s 1, and 17 Geo. and exhibited it as a diorama. A court of equity 
3, c. 6q prohibiting persons from engraving any refused to restiain the exhibition until the right 
punt, without the consent of the proprietor first had been established by law. Martin v. Wriqht, 
had m writing, it is necessary for a defendant to 6 Sim. 297. 
aver that the date and name of the proprietor 

were truly engraven on each plate, and printed on Photographing— Registration.] — Copying a 
eveiy such prmt, accoiding to the pi o visions of print by the process of photography is within 17 
that statute. v. \iard,\2 L. J., Q. B. 1 ; Geo. 3, c. 57, and the proprietor of such print, 

b Jur. 969. And see Graves v. As-hyord, infra. who has a copyright therein by 8 Geo. 2, c. 13, 

mustrated Catalogue— Book of Engravings.] action, under 17 Geo. 3, o. 57, against anyone who 
— Ihe plaintiffs, who were npholstereis, pub- publishes such photographic copy contraiw to 
lished an illustrated catalogue of articles of that statute. Graves v. Ashford, 36 L. J., C P 

i^miture, which was duly registered under the 189 ; L. R. 2 C. P. 410 ’ 16 L T 98 • 16 W R 

Copyright Acts as a book. The illustrations 498 — Ex. Ch. ^ * • > 

original dmwings made by It is sufficient compliance with 8 Geo. 2, c. 13, 
plamtifib, but the book as to printing the name of the proprietor on each 

Xto print, for the name of the pi oprietor to be on the 

Mt* nublilhwi ^ni eopynght, and it was publication line of the prmt, without an exprw 
SlaitUWs statement there that he is such proprietor. JS. 

The defendants Where the statement on the print was, “ Pub- 
FlCratllslo wv'a ‘‘ many of the bshed by Henry Graves & Comply, May 1, 1861, 

H P"“tsellers to the Queen, 6, Pall Mall,” ^id it 

were cSitkd to -Fn' J'® plaintiffs was piovcd that Heniy Graves was, in fact, the 

defend nJs Am „ A the sde propuetor :-Held, that the name of the 

, The piracy of a picture or an engraving by 

31 W. E. 70 o'a ' ' f tj. 1. oS.) , the piooess of pliotogiaphy, or by any other pro- 

A collciotioTi nf iirhifc mechanical or otherwise, wherebj copies 

vohime if u ^ together in a may be indcfimtely multiplied, is within 8 Geo. 

voiumi is a book within the meaning of the 2, c. 13, 7 Geo 3 c* 38 17 Haa 3 a kj 

proper subject of copy- Gam hart v. Ball', 14 C b' (n s ) 306 • 3‘> L J * 

right though It contains no such letterpress L C. P. 166 ; 9 Jur rf s ) 1059 8 L T n 

could be the subject of copyright, and it makes W. R. 699. ^ , b L. 1. 426 , 11 

no dmercnce that the book is not published for 

wmSaTn e"u Pattern taken from Engraving, ]_D., 

B, published a book contaMn? lettermfss w! ? P®" 0 'hcal, published with 

illustrated by wood eneravinj?^ nWritf ^ number a pattern for 6vool-work, 

same paper at the sanfe time.’ A published a “The P^^^ture, 

similar book, with different letternress but eon Tnf ^ Huguenot, with a different background, 
tabling pirated copies of the wmod enaravines fmt appeared not to have been taken 

B., upon motion for an injunction nroved tlmt original picture, but to have been made 

hehadcompheciwith the mqmsitioMTtLT fr ^ fine engraving published in 1857. 

6 ?ict. c. 45, but he had iKSed wffh ‘tbt 
SGeo 2,c.l’3,bypnntingthef^^^^^^^ Twhowofl"^ 

and the name of the proprietor on each conv • B., w ho was the owmer of the copyright 

HcLLthatthcf) A:6Vict. c. A > ex^STtn engraymg, but was not owmer of tlie 

wood engravings equally with the letterpress and 1 thf-ff ^ 

tlie court granted an injunction \hayp v ^ ^ ^en, &c. any copy of our subject ‘ The 
- Ilonlsttm. r> l)e G. A S. 267 ; 21 L* J Ch 470 • stamp or imprint of our 

16 Jur. 372. , J., 4/0 , firm in wffiom tlie sole subsisting copyright 

epsts, that all such unstamped copies are imita- 
Illustrations to Book.l -Convrii.ht I i inade.” D. thereupon 


brought an action against B. for 
an injunction m respect of the 
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copyright : — Held, by Bacon, Y.-C., that the 
pattern was an infringement of B.’s copyright, 
and that he was entitled to the statutory penalty 
of 5s. for every copy sold by D, But held, on 
appeal, that a pattern of this description was not 
a copy of the engraving within the meaning of 
7 Geo. 3, c. 38, and 17 Geo. 3, c. 57, as it did not 
copy or imitate anything which constituted the 
work of the engraver; and that the counter- 
claim ought, theiefore, to have been dismissed. 
DirJis V. JBrooJis, L. J., Oh. 812 ; 15 Ch, D, 22 ; 
43 L. T. 71 ; 29 W. R. 87—0. A. 

Held, also, that, as the circular might reason- 
ably be understood to allege as a matter of fact 
that B. had such a right to the design, as dis- 
tinguished fiom the engraving of “ The Hugue- 
not,” as to make any reproduction of it in any 
form an infringement of his right, D. could have 
maintained his action if any appreciable injury 
to his trade from the circular had been proved. 
Ib, See also Limas v. Coolm^ post, col. 540. 

Prints from Lawful Plate.] — A. being em- 
ployed by B. to engrave plates from drawings 
belonging to B., took oif from the plates so en- 
grayed by him a number of proof impressions, 
which he retained for his own use. A. after- 
wards became bankrupt, and the proofs of which 
he had so possessed himself were advertised by 
his assignees for sale : — Held, that neither he 
was nor were his assignees liable to an action 
for having disposed of pnated prints without the 
consent of the proprietor, inasmuch as the 17 
Geo, 3, c. 57, applied to impressions of engravings 
pirated from other engraving-), and not prints 
taken from a lawful plate. Miu'vay v. Heathy 1 
B. & Ad. 804 ; 9 L. J. (O.S.) K. B. 111. 

Property in Blocks.] — The drawings on the 
blocks from which illustrations of a book were 
engraved were sketched by the author of the 
drawings himself : — Held, that having regard to 
the terms of the agreement, the blocks them- 
selves were not the property of either theauthois 
(one of whom sketched the drawing-j) nor of the 
publishing firm, but that the buccessois of the 
latter were not entitled to hold them against, but 
must deliver them up to, the former. Hole v. 
Braillunj, 48 L. J., Ch. 673 ; 12 Ch. D. 886 ; 41 
li. T. 250 ; 28 W. E. 39. 

Question for Jury.] — In an action for pirating 
an engraving, brought under 17 Geo. 3, c. 57, 
which gives a right of action against any one 
who shall copy any print in the whole or in part, 
by varying, adding to, or diminishing from, the 
main design, the judge directed the jury to con- 
sider whether the defendant’s engraving was 
substantially a copy of the plaintiff’s : — Held, 
that tins direction was correct. Hoore v. Clarhe, 
9 M. & W. 622 ; 6 Jur. 648. 

Who Liable. ]^ — The mere seller or publisher of 
a pirated copy of a print, is liable to an action 
under 17 Geo. 3, c. 57, although not an exact 
copy of the original, and though the seller ilid 
not know it to be a copy. West v. Fraiieis^ 1 
I).& R. 400 ; 5 B. & Aid. 737 ; 24 R. E. 541. 

A person having a copyiight in a print or an 
engraving may maintain an action against a 
person for selling pirated copies of it, though 
such person has no knowledge that the prints 
piracies. Glamhart v. Sumaer, 5 
5 ; 29 L: J., Ex. 98 ; 5 Jur. (N.s.) 110$ u 8 W- R. 
27. u 


Limitation of Action.]— The limitation of 
three months to any action on suit brought 
under 8 Geo. 2, c. 13, does not apply to the action 
for damages given by 17 Geo. 3, c. 57. Graves 
V. Mercer, 16 W. R. 790. 

2. PlOTUEBS AND PhOTOG-EAPHS. 

Common Law Right— Publication.] — At com- 
mon law, a painter has, before publication of his 
picture, a right to pi event any person from copy- 
ing it. Turner v. llobnmm, 10 Ir. Ch. R. 121. 
Affirmed on appeal, 10 Ir. Oh. R, 510. 

The owner of the picture who has purchased it 
from the painter has the same right, lb. 

But after publication, that right is lost. Ib. 

The sale of a picture is not a publication of 
it. lb. 

The publication of a wood engraving in a 
magazine, with an article describing the picture, 

IS not a publication of the picture itself, lb. 

The exhibition of a picture at a public exhibi- 
tion or gallery, where copying it would not be 
permitted, is not a publication of the picture, 
nor IS the exhibition of the picture for the pur- 
pose of obtaining subscribers to an engraving of 
It. Ib. 

One employing a painter to draw a drawing is 
not entitled to the protection of stat. 8 Geo. 2, 
c. 13. JeJfcnjs v. Baldwin, Ambl. 164. 

■What Drawings may be the subject of — ^Ab- 
sence of Artistic Merit.] — The plaintiffs were a 
firm of piinteis. J., a member of the firm, 
conceived the idea of printing and publishing 
cards bearing a representation of a hand hold- 
ing a pencil in the act of completing a cross 
within a square, with a view to such cards 
being used at pailiamentary and other elections 
for the guidance and instruction of illiterate 
voters in the marking of their ballot papers. J., 
being unable to draw, employed an aitist in the 
service of the firm to make, under his directions, 
a drawing of the representation above described. 
The plaintiffs legistered the drawing under the 
Copyright (Works ot Art) Act, 1862, and in the 
memorandum stated J. to be the author of the 
drawing. Subsequently the defendants pub- 
lished similar cards with a hand holding a pencil 
in the act of completing a cross m a particular 
square of a voting paper. The hand on the 
defendants’ canls was in a slightly different 
position, but the idea was taken from the plain- 
tiffs’ caids. Heither the plaintiffs nor the 
defendants’ drawings were of any artistic merit : 
— Held, that an action for infringement of copy- 
right could not be maintained, on the grounds : 

1 . That the plaintiffs’ drawing was so far not the 
subject of copyright that it was not entitled to 
protection against an imitation which was not 
an exact reproduction. 2. That J. was not the 
author of the drawing, and that the xegistration 
was consequently void. Kenrlch v. Lawrence, 
25 Q. B, D. 99 ; 38 W. R. 779. 

Landscapes.] — A party may be the designer 
and inventor of a plan within the 7 Geo. 3, c. 38^ 
although he may not himself be able to execute 
it ; and a bird’s-eyc view of a locality is a land- 
scape within that act, and as such does not 
require to be registered at Stationers’ Hall nndet 
5 & 6 Viet. c. 45, Standard v. Harrison, 24 
L,^T.570; l9 W. R, 811. 

A bird’s-eye view ot a seat o:^ wat U a T^ooJ^ 
within 5 & 6 Tiet* c. s, 2^ 




of the seotion. 'Smf^aengl y. 
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can be acquired in it unless it is registered at 
Stationers’ Hall under the protection of that act. 
Stamnard v. 40 L. J., Ch. 489 ; L. E. 6 Ch. 
346 ; 24 L. T. 459 ; 19 W. E. 615. 

“Booh”— “Sheet of Letter-Press ’’—Painted 
Card.] — A motion was made by the plaintiffs to 
restrain the infringement of their copyright in a 
certain picture or publication which consisted of 
a gloved hand painted on a card cut to the exact 
size, and showing the back and pslm of the 
hand. The card opened book-wise, and on the 
inside was represented on the palm of the hand 
the lines of life of palmistry, and on the back 
of the hand some verses. The picture had been 
painted and the verses written by different per- 
sons. It was registered in Febiuary, 1891 , under 
the Copyright Acts, 1842 (books) and 1862 
(works of art). The defendants had issued a 
similar card with advertisements of their goods 
printed on it Held, that the defendants’ card 
was a copy of the plaintiffs’ ; that the plaintiffs’ 
work was .well registered undei the Act of 1812 
as a “sheet of lettei press,” and under the Act 
of 1862 as a painting ; and that the ceitificatcs 
of registration weie priml facie proof that the 
plaintiffs weie pioprietois, and, that the plaintiffs 
were entitled to an inteii n injunction. Hddes- 
heimer v. Dunji, 64 L. T. 452. 

Photographing similar Groups.] — A, the 
painter of a picture, sold it to B., who, for a 
valuable consideration, agreed to sell to C. the 
sole right to make and publish an engiaving of 
the picture, and to exhibit it for short periods at 
any of the principal towns either m Great Biitain 
or Ireland, in ordei that C. might obtain sub- 
scribers, and otherwise derive a full advantage 
in the publication and sale of the engraving. 
The picture having been exhibited for that pur- 
pose, D. ananged in his own studio a group, 
which bore an exact resemblance to the pictuie, 
I and took photographs for the stereoscope (coloured 
' so as to coriespond with the picture), which he 
published and sold : — Held, that 0. was entitled 
to an injunction to restrain the publication and 
sale of the photographs, if the picture had not 
previously been published. 

But it appearing that the picture had been pre- 
viously exhibited at the Koyal Academy, London, 
and at the Manchester Exhibiton of 1857, the 
court referred it to the master to inquire whether 
there were rules, resolutions, bye-laws or regula- 
tions to prevent the taking of copies, sketches or 
drawings of paintings or works of art sent there 
for exhibition. 'Turner v. Mobtnscm, supra. 

Copy of Central Figure of Picture — Senti- 
ment of Picture,] — Where a picture contains a 
direct copy of a substantial portion of a copyright 
word, that substantial portion constitutes an 
infringement if it is a copy in the ordinary sense, 
and particularly where the sentiment expi’essed 
in the copyright picture has also been embodied. 
MrmTiB v. IkUglom Tract Society^ 45 W. E. 476. 

Painting Tableau Vivant — Infringement.] 
— To constitute an infringement of the copy- 
right of a painting under section 1 of the Cojiy- 
right Act, 1862, the reproduction must be some- 
thing which is itself in the nature of a picture, 
and accordingly a tableau vivant after a paint- 
ing, so far as it consists of a merely temporary 
arrangement of living figures, is not a reproduc- 
tion of the painting or the design thereof within 


JElmph'e Palace (No. 1). 63 L. J., Ch. 417 ; [1894} 
2 Ch. 1 ; 7 E. 375 ; 70 L. T. 459 ; 42 W. R. 454 
— C. A. 

Tableau Vivant — Bough Sketch m 

Newspaper.]— A sketch in a daily illustrated 
newspaper of a tableau vivant representing a pic- 
ture may, though the tableau does not, constitute, 
an infringement of the copyright of tlie picture, 
within the moaning of section 1 of the Brine 
Arts Copyright Act, 1862 ; but whether it does 
or does not is a question of fact, and depends 
upon whether or not the sketch can fairly and 
reasonably, and as it would be judged by a jury, 
bo considered a copy or reproduction of the pic- 
ture or of the design thereof. ITanfitaenyl v. 
Empire Palace (No 2), 63 L. J., Ch. 6S1 ; 7 IL 
385 ; [1894] 3 Ch. 109 ; 70 L. T. 854 ; 12 W. IL 
681 — G. A. Affiimed in H. L., 64 L. J., Ch. 81 ; 
11 E, 88. 

Owner assigning for Purpose of Engraving.] — 

When the owner of the copyright of a painting 
assigns the copyright for the purpose of produc- 
ing an engraving of one size, the right of pro- 
ducing copies of the painting m other ways, or 
by engravings of other sizes, remains in him and 
can be assigned by him to any other person. 
Lucas V. Coohe, 13 Ch. D. 872 ; 42 L. T. 180 
2^ W. E. 439. 

Infringement by Assignee for particular Pur* 
pose.] — And, if the assignee of the right of 
copying a painting m a particular way alleges 
that some other publication is an infringement 
of his copyright, the onus is on him to show that 
that publication has been taken from his copy, 
and not from the original painting. Ih. 

Licence to reproduce Imitation.] — The as- 
signees, duly registered, of the copyright in a 
pictuie sold to the plaintiff the sole light to 
reproduce it in chiomo tor two years. This 
agreement of sale was not registered. While it 
was in force the defendant published the same 
subject by chiomo-lithography, independently, 
not diiectly copying plaintiff’s chromo-litho- 
graph. The plaintiff’s chiomo-lithograph plate 
was not engiaved with the name of the pro- 
prietor or date of publication, as required by the 
act 15 & 16 Vict. c. 12, s. 11. It was objected, 
that the plaintiff could not recover damages 
from the defendant for piracy of his copyright, 
because, first, the plaintiff’s chromo was not 
duly engraved ; and secondly, there was no 
registration of the assignment to the plaintiff 
within 25 & 26 Vict. c. 68. But, held, on the* 
first point, that the copyright in the original 
picture had been violated by the production 
of the defendant’s chromo-lithograph, which 
was not simply an imitation of the plaintiff’s- 
chromo-lithogiaph ; and on the second point, 
that the plaintiff was not an assignee of the 
copyright within the meaning of the act, but 
a^ licensee to reproduce an imitation of the 
picture, as to whose license no registration 
is^required. Tuck v. Cayiton, 51 L. J., Q. B. 
363. 

Picture— Licence to Copy.]— TJic author of a 
picture wrote a letter to the art critic of the 
“ Queen,” an illustrated paper belonging to the 
defendant, in which, after stating that a sketch 
of the picture had appeared in another news- 
paper, she said, “ I do not know if that would 
prevent the ‘ Queen ’ people liking to have it. 
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The origmal picture is all but sold to another 
newspaper for a Christmas number.” She went 
on to say that she was only selling the colour copy- 
right, and retained the right to reproduce in 
monochrome, and that K. & Co. had the picture 
in their possession, and had undertaken all 
negotiations. A sketch and photograph of the 
picture were enclosed. The author shortly after- 
wards sold the entire copyright to K. & Co., 
without notice of the letter : — Held, that the 
letter did not operate as a license to the defen- 
dant to reproduce the picture in monochrome. 
London Printing Alliance v. Cox^ 60 L. J., 
Ch. 707 ; [1891] 3 Ch. 291 ; 65 L. T. 60--C. A. 

Registration— Assignment.] — K & Co,, after 
the assignment to them, wiote a letter to A. 
accepting a proposal that they should produce 
for A. a large number of copies of the picture at 
a price per thousand, “ which price includes sole 
and entire copyright” ; the copies to be delivered 
some within five and the rest within seven 
months ; payment to be by bills of five, six, and 
seven months from delivery of goods, a further 
pi ice to be paid for the picture, K. & Go. to 
insure it and take all risks during the progress 
of the work. K. & Co. were subsequently regis- 
tered as proprietors. In an action by A. and 

K. & Co. for infringement of the copyright : — 
Held, that A., not being legistered as proprietor, 
could not maintain the action, and (diss.Lindley, 

L. J.), that the letter of K. & Co. to A. operated 
as an assignment of the copyright to A., and that 

K. & Co. having thus ceased to be propiietors, 
their subsequent registration as such was invalid, 
and that they likewise could not maintain the 
action. London Printing Alliance v. Cox, supra. 

Description.] — The object of the 25 & 26 

Yict. 0. 68, is that enough should bo stated in 
the register of copyright to identify the picture, 
&:c., and whether the desciiption of the subject 
matter is sufficient for this purpose is a question 
of fact for the tribunal. G-raves v. Beni, Beal, 
Ex parte, 9 B. & S. 395 ; 37 L. J., Q. B. 161 ; 

L. R. 3 Q. B. 387 ; 18 L. T. 285 ; 16 W. R. 852. 

It is no defence that the copy was made or 

sold under a bon^ fide belief that the consent 
of the proprietor had been obtained, though it is ^ 
ground for the infliction of a merely nominal 
penalty. Ih. 

It is immaterial whether the copy of a painting, 
drawing, or photograph, as the case may be, is 
made by means of a painting, or of a drawing, or 
of a photograph. Ih. 

If the design of a picture is made in violation 
of the statute, it is immaterial whether this is 
done directly from the original, or indirectly 
through the medium of a copy. Ih. 

Registration of the proprietorship of the copy- 
right of a painting is only primS. facie evidence 
of title, and may be rebutted by the terms of 
the assignment of the copyright to the person 
who has made the registration. Lucas v. Cooke, 
supra. 

Expunging Entries,] — ^An information 

was laid by G. against W., chaiging that he, not 
being the proprietor of copyright in certain 
paintings and photographs mentioned in the 
information, had unlawfully sold copies thereof. 
At the hearing, certified copies of entries in the 
register kept under 25 & 26 Viet. c. 68, were 
produced as proof that G. was the proprietor of 
the paintings and photographs. The photographs 
, fgaep cqpies of engravings made to G, from 
, I 


I engravings of which he was the proprietor. The 
description of one of the paintings in the register 
was, “ A piper and a pair of nutcrackers,” with 
the name of the painter, Sir E. Landseer, R.A. 
W. was convicted, and G. subsequently applied 
under 5 & 6 Viet. c. 45, s. 14, to have the entries- 
expunged Held, first, that G. was not a 
person who could deem himself “aggrieved”’ 
within the meaning of that section. Walker, 
Ex jparte, Graves, In re, 39 L. J., Q. 

31, 

Held, secondly, that the entries were not in- 
valid by reason of their not showing that the* 
author or former proprietor had registered in 
addition to G. Ih. 

Held, thirdly, that the description — “A piper 
and a pair of nutcrackers ” — was not so uncertain 
as that the court would upon the application of 
G. expunge the entry. Ih. 

There may be copyright in a photograph taken 
from an engraving of a painting. Ih. 

Right of Action before PlaintiiTs Regis- 
tration.] — The act 25 & 26 Vict. c. 68, ] 3 rovidea 
for registration of proprietorship and assign- 
ments of copyright in paintings, and enacts that 
no proprietor of any such copyright shall be 
entitled to the benefit of the act until registra- 
tion, and no action shall be sustainable, nor any 
penalty be recoveiable, in respect of anything 
done before registration. — Semble, a registered 
proprietor cannot sue for olfences under the act 
committed when an eailier proprietor was on the 
register. Biipuy v. Dilkes, 48 L. J., Ch. 682. 

In an action under the above act seeking 
penalties, an injunction and other relief in 
respect of unlawful repetitions of a picture, the 
mam object of the suit being the recovery of 
penalties : — Held, that the plaintiffs ought not 
to be permitted, upon the facts appearing at the 
trial, to raise a claim for relief under the same 
statute in respect of unlawful sales, that case 
not being made by their pleadings. Ih. 

Sale, after Registration, of Copies made 

before Registration.]— The plaintiffs were the 
owners of a drawing which they entrusted, 
in confidence to the defendant in Germany to- 
produce certain copies. The defendant executed 
the wmrk, and also made other copies for himself 
and sent them to England. Subsequently the 
plaintiffs registered their copyright in the draw- 
ing under 25 & 26 Vict. c. 68. After such regis- 
tration the defendant, without the consent of 
the plaintiffs, sold the copies which he had made 
for himself and sent to England before the re- 
gistration. In an action by the plaintiffs for an 
injunction and to recover penalties and damages, 
under the 25 & 26 Yict. c. 68, ss. 6 and 11 : — 
Held, that the plaintiffs wore entitled to an 
injunction and damages for breach of contract 
and good faith, and (diss. Lopes, L.J.) to an’ 
injunction, damages, and delivery of pirated 
copies under the statute, notwithstanding that 
by s. 4 no proprietor was to be entitled to the 
benefit of the act until registration, and no 
action was to be sustainable in respect of any- 
thing done before registration ; but were not 
entitled to penalties, on the ground that pro- 
duction abroad is not unlawful within the mean- 
ing of s. 6. Tuck Y. Priester, 56 L. J., Q. B. 553 : 
19 Q. B. D. 629 ; 36 W. R. 93 ; 52 J. P. 213— 
C. A. Reversing 67 L. T. 110. 

Designation of Eirm,] — ^YThere prints, en- 
gravings, and similar articles are the property o|' 
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a trading firm, fhe proprietorsliip is sufficiently 
designated for the purpose of obtaining the pro- 
tection of the Copyright of Designs Act (8 Geo. 
2, c. 13), s, 1, by printing upon them the trading 
name of the fiiin, even though it does not con- 
tain the names of all the partners in the business. 
Moch V 42 L. J., Ch. 105 ; L. R. 15 Eq. 

104 ; 27 L. T. 744 ; 21 W. R. 215. 

Foreign Painting— English Copyright— 

IRight to Sue for Infringement.] — In order to en- 
title the owner of the English copyright in a 
foreign painting to sue in this country in respect 
of an infringement of such copyright, it is not 
necessary for him to have registered his owner- 
ship under the International Copyright Acts, but 
he must have previously registered himself as 
proprietor of the copyright under s. 4 of the 
Copyright Act, 1862. FisMurn v. IfoUingshead, 
60 L. J., Ch. 768 ; [1891] 2 Ch. 371 ; 64 L. T. 
647. 

Photographs— Engravings from—Iicence.]— 

A,, the propiietor and publisher of a magazine, 
agreed verbally with B. to purchase from him 
the right to engrave photographs to illustate a 
scries of articles in the magazine. A. afterwards 
•commenced publishing these articles in a separate 
form, illustrated by engravings from the same 
photographs. B. brought an action, and claimed 
a writ of injunction, and A. filed a bill for a 
declaration that under the verbal agreement, he 
was entitled to republish the engravings talcen 
from B.’s photographs ; for specific peiformance 
of the agreement, by his granting him a licence 
in writing to use the photographs for the purpose 
of engraving and publishing in the magazine, or 
in any republi ration of the articles which they 
illustrated, an<l that the action might be re- 
strained Held, that the verbal agreement 
-extended to the use of the photographs in the 
magazine only, that there was no part per- 
P form»ancc by B. of a contract or a licence to 
r publish in a separate form, and that there had 

been no acquiescence. StraJianY. Graham, 16 
L. 'T. 87; 15 W. R. 487. Affirmed on appeal, 
17 L. T. 457. 

Photograph— Copy of Different Size— Publica- 
tion in Illustrated Paper.]— One of the defen- 
dants made a drawing on a larger scale of an 
original photograph, of the copyright in which 
the plaintiff was the owner, and sold it to the 
Other defendants, who reproduced the drawing 
as a full-page illustration in an illustrated news- 

S per of which they were the proprietors : — 
eld in an action for an injunction restraining 
the defendants from making and publishing 
•copies of the photograph, and for penalties 
under the Pine Arts Copyright Act, 1862, and 
for damages, that the drawing was a copy 
Of the photograph within the meaning of the 
Aet, and that the plaintiff was entitled to the 
Injunction and to penalties and damages. 
Mt0% V. AUm, 65 L. J., Q, B. 120. 

Photograph of Engraving.]— A photograph of 
V m eugraving from a picture is a photograph in 
VMOh 00 py%ht is given Iw 25 & 26 Viet. c. 68, 
Aii Wafker. parte. Graves. In re, L, R. 4 
^ m ; 20 L. Z 877 ; 17 W. k lOli 

^oe ako WaVier, Ess paHe, ante, col. 541. 




!• .TAITlf J 


graphers under the firm of the L, Company, 
They did not take photographs theraseivc^s, but 
employed managers and a large staff of ph«)to- 
graphic artists and assistants. One of their 
managers, thinking that the photograph of the 
Australian cricketers would sell well, arraiigi*d 
for the photographs to be taken without any 
payment being made fur taking them, and sent 
one of the artists in the employ of the firm to 
take the negative. From this negative the phut< >- 
graph was in the usual way produced ami sold 
by the firm in the ordinary course of business ; 
and A. and B. registered themselves under the 
Copyright Act, 1862, in their individual nanus 
as the proprietois and authors of the photograph. 
In an action by the firm to restrain the pirating 
of their copyright in the photograph : — llc'ld. 
that A. and B. were not the authors of the 
photograph. Kottage v. Jachson, 52 L. J., Q. B. 
760 ; 11 Q. B. D. 627 ; 49 L. T. 339 ; 32 W. R. 
106— C. A. 

Semble, that the person who took the negative 
was the author. Two or more persons may be 
registeied under the Act as the “authors” of a 
painting, or a drawing, or a photograph ; but in 
such a case, quaere, whether the copyright would 
subsist for the joint lives of the authora, and 
seven years afterwards, or for the lives and life 
of the survivois and survivor and seven years 
afterwards. Ih. 

A person to whom the copyright in a picture 
has been assigned by the author, of which assign- 
ment a memorandum has been duly register'd, 
has a good title under 25 & 26 Viet. c. 68, s. 1, 
although the original copyright of the author 
has not been registered. Ih. 

Negative made ‘<for or on behalf of 

another person for a good or valuable considera- 
tion.”]— The principal person under whc.se 
immediate direction a photograph is taken is 
the “author” of the photograph within s. 1 
of the Fine Arts Copyright Act, 1802, notwith- 
standing that another person acting under his 
direction poses the subject and performs the 
other manual operations. Kottage v. 
supra, distinguished. Melville v. Mirror of Life ” 
Co., 65 L. J., Ch. 41 ; [1895] 2 Ch. 531 ; 13 R. 
852 ; 73 L. T. 334. 

Where a photograph of a person is taken 
without payment by him, but on the terms that 
the photographer shall keep the negative, with 
the right of selling copies, the case is not within 
the proviso contained in s. 1 iec|uiring an 
agreement in writing, since the negative is not 
made “ for or on behalf of another person.” Ih. 

The words “ any other person ” in s. 6 mean 
any person other than the author of the photo- 
graph, and will therefore include the subject of 
the photograph himself. Ih. 

Implied Contract— Breach of Eaitb.J— A 

photographer, who had taken a negative likeness 
of a lady to supply her with copies for money, 
was restrained from selling or exhibiting copies, 
both on the ground that there was an implied 
contract not to use the negative for such pur- 
poses, and also on the ground that such sale or 
exhibition was a breach of confidence. FoUteri 
Co., 58 L. J., Ch. 251 ; 40 
346 : 60 L. T. 418 ; 37 W. R. 266. 

Action for Copies.] — A person, lending prints 
or photographs to another, who, with his consent. 
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for the originals, but also for the copies, and can 
likewise sustain an injunction to prevent the 
sale of any copies rcma n' 'g, and this quite 
apart from copyright, and although there has 
been a publication. MayalL v. IJigley, 1 H. & 0. 
148; 31 L. J., Ex. 329; 8 Jur. ’(N.S.) 622; 6 
L. T. 362 ; 10 W. E. 631. 

Sculpture — Casts of Fruit and Leaves.]— 54 

Geo. 3, c. 66, s. 1, which provides that every per- 
son who makes or causes to be made any new and 
original sculpture, model, copy, or cast of the 
human figure, or of any animal, or of any animal 
combined with the human figure, or of “any 
subject being matter of invention in sculpture,” 
is to have the sole right and property in such 
sculpture, model, copy, or cast for a term of four- 
teen years, includes new and original casts of 
fruit and leaves. Cuvroni v. AUwHL 65 L. T. 
785 ; 40 W. E. 235. 

Injunction, when Granted.]— In an action for 
infringement of copyright in a painting to re- 
cover damages and penalties under ss. 6 and 11 of 
the Copyright Act, 1862, and for an injunction, 
the jury found a verdict for the plaintiff for 
nominal damages, stating that they found that 
the defendant had acted innocently. There was 
no threat of repeution of the infringement : — 
Held, that the judge had jurisdiction to grant an 
injunction. Lucas v WiUlams^ 61 L. J.. Q. B. 
595; [1892] 2 Q. B. 113; 66 L. T. 706 — 
C. A. 

Evidence — Proof that Picture Sold is Copy of 
Original Painting— Production of Original.] — In 

an action for infringement of copyright in a 
painting, evidence of persons who have seen the 
original painting is admissible to prove that a 
picture sold by the defendants and produced in 
court is a copy of the original, without the pro- 
duction of the original. Ib. 

Penalties for Infringement ] — A penalty re- 
covered for an offence against the provisions of 
the 25 & 26 Viet. c. 68, is in the nature of a 
punishment for a criminal offence, and a person 
sentenced to pay such a penalty cannot, by exe- 
cuting a deed of arrangement with his creditors 
under the provisions of the Bankruptcy Act, 1861 , 
escape from the liability to pay the penalty, nor 
from the imprisonment consequent on a failure 
to pay it. (rraves, Ex parte, L. E. 3 Ch. 642 ; 
19 L. T. 241 ; 16 W. R. 993. 

The sale of every photographic copy made in 
violation of the 25 & 26 Viet. c. 68, is the subject 
of a distinct penalty, although there is only one 
sale. Graves v. Beal, Beal, Ex parte, 9 B. & 
S. 395 ; 37 L. J., Q. B. 161 ; L. E. 3 Q. B. 387 : 
18 L. T. 285 ; 16 W. E. 852. 

A penalty with costs inflicted by summary pro- 
ceeding before a magistrate for infringement of 
the 25 &; 26 Viet. c. 68, followed by commitment 
to the house of correction for a time certain, 
unless the penalty shall be sooner paid, con- 
stitutes a debt provable within the meaning of 
the bankrupt laws, and is barred by a deed duly 
executed under sect. 192 of the Bankruptcy Act 
of 1861. The Court of Bankruptcy has jurisdic- 
tion to entertain an application for the release of 
the debtor from custody under the commitment, 
and wxE order such release, unless good cause is 
^ sKowfi to the contrary- LohMm^Mx parte mdi 
Xi. Z m ; 1^ W- E- 160, 


E. mTEENATIOiNTAL COPYRIGHT. 

Eights of Foreigners— Books.]— Before the 
statutes the court would not protect a foreigner’s 
copyright. Behmdre v. Shaw, 2 Sim. 237. 

The privileges conferred by 54 Geo. 3, c. 150, 
did not extend to books printed abroad. 
Clementi v. Walher, 4 D. (to E. 598 ; 2 B. & C. 
861 ; 2 L. J. (o.s.) K. B. 176 ; 26 E. E. 596. 

Where Eesident — Publication.] — The 

object of the 8 Anne, c. 19, was to encourage 
literature among British subjects, which descrip- 
tion includes such foreigners as, by residence 
here, owe the crown a temporary allegiance ; 
and any such foreigner, first publishing his work 
here, is an author within the meaning of the 
statute, no matter where his work was com- 
posed, or whether he came here solely with a 
view to its publication. Jeffenfs v. Bimey, 4 
H. L. Cas. 815 ; 3 C. L. E.* 625 ; 24 L. J., Ex. 
81 ; 1 Jur. (n.S.) 615 (overruling Boosey v. 
Jeferys, 6 Ex. 580 ; 20 L. J., Ex. 354 ; 15* Jur. 
540 — Ex. Ch. ; Coch^ v. Burday, 5 C. B. 860 ; 
17 L. J., 0. P. 273 ; 12 Jur. 677 ; Boosei/ v. 
Davidson, 13 Q. B. 257 ; 18 L. J., Q. B. 174 13 
Jur. 678 ; and Ollemdorf v. Blaeb, 4 De G. (to S. 
209 ; 20 L. J., Ch. 165 ; 14 Jur. 1080. And 
affirming Boosey v. Burday, 4 Ex. 145 ; 18 L. 
J., Ex. 378; 13 Jur. 918; and Chappell v- 
Burday, 14 M. & W. 303 ; 14 L. J., Ex. 258 ; 9 
Jur. 495). 

Copyright commences by publication ; if at 
that time a foreign author is not in this country, 
he is not a person whom the statute meant to 
protect. Ib. 

B., a foreigner, resident at Milan, composed a 
musical work, and, according to tlie law of 
Milan, assigned his copyright to E., also a 
foreigner, who, coming to “London, assigned his 
interest therein to an Englishman, but for pub- 
lication in Great Britain and Ireland only, and 
thereupon the first publication took place in 
England : — Held, that B. had no copyright in 
the publication. Ib. 

“ Author.”]— The word “ author” is used 

in 5 (to 6 Viet. c. 45, without limitation or re- 
striction, and is therefore ef]ually applicable to 
foreigners as to British subjects. Koutledyr v. 
Low, 37 L. J., Ch. 454 ; L. E. 3 H. L. loij ; 18, 
L. T. 874 ; 16 W. E. 1081. 

Under 5 & 6 Viet, c. 45, tlie first publication 
of a book must, to secure British copyright to it'*; 
author, be made in the United Kingdom. Ib. 

British copyright, when once it exists, ex- 
tends, under s. 29, over every part of the Bririj-h 
dominions. Ib. 

The protection of the statute is given to every 
author who first publishes in the United King- 
dom, wheresoever he may then be resident, or of 
whatever state he may be the subject. — Per Lord 
Cairns, C., and Lord Westbury. lb. 

And see S. C., 33 L. J., Ch. 717 ; 10 Jur. ( 2 s. s ) 
922 ; 10 L. T. 838 ; 12 W. E. 1069. Affirmed on 
appeal, 35 L. J., Ch. 114 ; L. E. 1 Ch. 42 ■ 11 
Jur. (N.S.) 939 ; 13 L. T. 421 ; 14 W. E. 90. 

See also Bentley v. Foster, 10 Sim. 329. 

Serial Tale,] — ^An alien author of a serial 

tale, in course of publication in a foreign 
periodical magazine, by residing in Britisli terri- 
tory at the date of the publication in Pin gland 
of the last few chapters of the tale, which''were 
first publish^ here, acquites the tights of a 
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British subject in respect of the copyright of 
such chapters. Low v. Ward, 37 L. J., Ch. 841 ; 
L. R. G Eq. 415 ; IG W. R, 1114. 

Re-trauslation.] — If a foreigner translates an 
English work, and then an Englishman re- 
translates the foreign work into English, that 
would be an infringenicnt of the original copy- 
right. Jlumn/ V. Boque, 1 Drew. 353 ; 22 L. 
J., C3h. 457 ; 17 Jur. 211) ; 1 W. R. 109. 

Sale of Imported Copies.] — Where an English 
copyright is subsisting m a book first published in 
a foreign country, it is unlawful for any one, 
without the consent of the proprietor of the 
English copyright, to import into England for 
sale copies of the book published abroad, though 
lawfully printed by the owner of the original 
copyright in the country where the book was 
first published. So held by Lindley, L.J., and 
Rigby, L.J. (dissentiente Lopes, L.J.). Pittii 
Y. Georqe, 6G L. J., Oh. 1 ; [1896J 2 Ch. 8G6 ; 75 
L. T. 32(') ; 45 W. R. 164— C. A. 

Hold by Lindley, L.J. — That s. 3 of the Inter- 
national (Nipyright Act, 1844, incorporates with 
that act the provisions of the Copyright Act, 
1842, and gives to the owner of the copyright in 
England of a book first published abroad the 
same protection against importation into Eng- 
land fur sale or hire of reprints of the book made 
without the consent of the proprietor of the 
copyright, as is given by ss. 16 & 17 of the act 
of 1842 to the owner of the copyright in a book 
first published in the TTnited Kingdom ; and the 
provisions of those sections can be applied in the 
case of the importation for sale of copies printed 
in the country where the book was first pub- 
lished, though such importation is excepted from 
the prohibition against importation contained in 
s. 10 of the act of 1844. Ih. 

Held hj Rigby, L.J. — That s. 3 of the act of 
1844 makes provision, by means of the incorpo- 
ration into that act of the provisions of s. 15 of 
the act of 1842, against importations for sale or 
hire ; while s. 10 contains an absolute prohibi- 
tion of importations, even for private use — copies 
made in the country where the book was first 
published, which are excepted from the pro- 
hibition contained in s. 10, being included in 
That contained in s. 3. Ib, 

Held by Lopes, L.J.— That ss. 3 & 10 of the 
act of 1844 must be read together — s. 3 as deal- 
ing with foreign countries not being the country 
where the book was first published, and s. 10 as 
excepting that country. Ib, 

The registered proprietors of an English copy- 
right magazine brought an action against the 
agents in England of an American firm of pub- 
lishers for an injunction to restrain them from 
selling or importing for sale in this country a 
magazine published by the American firm, and 
containing matter pirated from the plaintiffs’ 
copyright. The defendants, by their statement 
of defence, 'stated that they had determined not 
to sell the copies complained of, in consequence 
of *1 'notice received from tVip i-ilcii-ni-ifFo 


for sale,” but only whore the offoiice charged 
was “ scdlincr knowinglv.” Cooper v. Whitting- ^ 
ham, 19 L. L, (’h. 752 ,‘ 15 Vh, IK 5iil ; 13 L. T, 
IG ; 28 W. R. 720. 

All owner of an EntrlisiuH>|n riglii isonlillot! 
to an ex part(‘ injunction auaiiisl flu njents of 
a foreign firm in req ihU of I lit* mITchcc of ** im- 
portinu for sile piracu*s. Init if it is intciulcdto 
take proceedings in rcs|Hct of “M-lhitg know- 
ingly,” the better i-. to uivc flic impoiters 

notice of their impoitat loii-. W!»ie an action 
is broiiglit to enforce a legal ngbt, and there is 
no misconduct on the ]»ail of the plaintilL the 
court has no discretion to rifn-e hnn costs. 
Where a statute ereatts a lU'W oiTtatei' ami im- 
poses a penalty, the aneilliry remedy by 
injunction may still he elauneti. / b. 

Suhseq[uent PuHicatioa by Otliers.]*— 

A book is publislanl in a foieign (‘oimiry, eoples 
of which are bought and tin n published in this 
country : — Held, that [femoiiN wiio pnrcluis(‘ a 
part of such work ami publish it htu’e, have no 
copyright therein, (intehard v. Mort, 9 L. J. 
(O.bl) Uh. 227. 

Registration.]— The 7 ik S Viet. e. 12, 15 ik IG 
Viet. c. 12, and the convention with Friincc and 
order in council mmle IhcreuntkuMlo not t‘Xempt 
authors of works in Fi, nice (daiining copyright 
in this country from the Citmlitions alfctding 
authors of works in this cuuntrv, (dm'!! v. 
Stiff, 2 Kay ck J. 279. 

The order in council of the Ibth of January, 
1852, providing that French works must he 
registered at Stationers’ Hall within three 
months after the fiist publication thertmf in 
Fmnce, “or, if such works be published in part.s, 
then within three months after the publication 
of the last part thereof”: — Ilekl, that a French 
newspaper, published weekly, and not intended 
to be completed in any definite number of parts, 
must be registered within three months after 
the commencement, or, if it had commenced 
before 1852, within three months after the tlate 
of the order in council. Ih. 

Neglect to register on the part of the offic!alH< 
at Stationers’ Hall prevents an author having 
the benefit of the statute as against the public. 
Ib. 

Dramatic Work — Where First Published or 
Represented.] — A naturalised American was the 
author of a drama which had been first repre- 
sented in America, and subsequently, witii his 
consent, at the defendant’s theatre in England* 
The drama had not been printed for publication. 
The defendant afterwards having propose<l to 
represent the play again in London without the 
j consent of the plaintiff, the plaintiff brought an 
I action against him to restrain him from so 
doing : — Held, th|,t the drama had, within 
7 Viet. c. 12, s. 19, been first published out of 
her Majesty’s dominions, and that the plaintiff 
had no exclusive right of representing it in 


Where a British subject caused a dramatic 
piece, of which he was the author, to be first 
Represented in a foreign country:— 
field, that as he had not complied with the pro- 

of the 19th section, not entitled in this country 
to any copyright in his drama, nor to the ex- 
I'epresentation thereof, 
though he could not by any possibility have 
complied with such piovi&ions, no regulation 
according to the course 
international copy- 
right between the two countries. I 
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London : Held, that C.’s executrix could not 
maintain an injunction against P. for piracy 
Chappell v. Purday, 4 Y. & Coll. 485 ; 10 L. J.‘ 
Ex, Eq. 50. ’ •) 

Qumre, whether, after a foreigner has pub- 
lished his work in a foreign country, be can 
at common law assign his copyiight. limited 
to Great Britain, to a British subject, so as to 
give the assignee the benefit of the statutes 
relating to copyright. I h. 


Eegistration of Translation.]— The assignee 
ot a toinign dramatic work, in order to entitle 
mmself to the exclusive right to represent it on 
the stage in English, must register a translation, 
ouch translation must be sufiicienlly literal to 
enable an Englishman to see from it the 
clnaracter of the original work. W(wd v. Chart, 

IsSMs’w B tsi ’■ 

When the m'iginal work sought to be pro- 
tected was a French comedy entitled “ Frou- 
trou, and the veision sanctioned by the foreign 
authors and published in England was entitled 
Gike to Like, the names of the characters and 
the scenery wore changed from French to Eno-. 

u instances English manners were 

substituted for French ; and considerable omis- 
sions of speeches and alterations of passages 
were made Held, that the version was not a 
translation within the moaning of the 15 Viet. 

Copyright Act, such as to 
, ^ntitle the foreign authois and their assignee to 
the benefit of the statute. Ib, 

panslation not Literal.]— Section 6 of the 
International Coi)yrioht Act, 1886, does not 
_ revive a right of preventing unauthorised trans- 
lations of a foreign work in England which under 
the previously existing law had expired before 
the passing of the act. Lriari v. Renad, 61 

W. i ® ’ , 

+ 1 ,“^ i ^ foreign play, in order 

tliat It may be protected under the law of Inter- 
national Copyi-ight, does not necessarily require i 
to be an absolutely liteial tianslation; it is ! 
sufficient if it is substantially a translation. Ib i 
— Per Lekewich, J. I 

Oper^Airs EepuhUshed as Dance Music,!— I 

lo publish in the form of quadrilles and waltzes, i 
the airs of an opera, of which there exists an t 
-^elusive copyright, is an act of piracy. The 
English assignee of the copyright of a foreign t 
musical composer is within the protectiou of the v 
statutes relating to copyright. Semble, that a I 
• I’esides and publishes in England A 

IS withm the same protection. HAlmame v. I 
mosey, 1 Y. & Coll. 288 ; 4 L. J., Ex. Eq. 21. T 

forT E^g'land- Importation be- 
fore Publication.]— In 1830 a foreimi^^r p 


fore Publication.]-!!! 1830 a foreigner resident 
in Pans made a legal assignment of his cop^Tight 
in an opera to L., resident in England, and L.% 
tne same year, sold his interest to C., without 
^ecutmg any written memorandum. C. died in 

obtained a legal 

assignment. In the meantime copies of the full 
^ gore had been imported into England, and sold 
seyeral tradesmen. In 1841 P 
pu^hoqt sold the overture of the ojpera in 


>y- Registration — Pate of Publication.] — By s 6 

of the International Copyright Act, 7 Viet, c, 12. 

no author of any musical composition, first pub- 
ee h'^hed in a foreign country, or his assigns, shall he 
de entitled to the benefit of the act, unless, within the 
3n JJRie mentioned in the older of council a]iplying to 
n. that country, the musical composition shall have 
to been registered, together with the title, the name 
le and abode of the author, the name and abode of 
% the proprietor of the copyright, the time and 
I. place ot the first publication, representation, or 
peifoinmnce, and, in case of publication, accom- 
D- panied by the deposit of a printed copy of such 
1 - publication. B., the assign of an opera composed 
n by O., made an entry in pursuance of the above 
:d section, stating correctly the title of the opera 
d (which at the date of such entry had not been 
^ published), the name of the author, and of the 
■c proprietor of the cop 3 i‘ight, and the date of its 
5- first representation, but went on to give, as the 
;s (late of its first publication, the date of the publi- 
a (nation of a pianoforte arrangement by S., and 
^ deposited a copy of such ariangemcnt :— Held 
0 that the requirements of the statute necessary to 

0 protect the opera having been complied with, the 
superfluous entry as to the publication of the 
pianoforte arrangement, and the deposit of the 

e same, did not invalidate the registration as a 
^ opera. Roueey v. Pahile, 

- 48 L. J., Ch. B. 697 : 4 App. Gas. 711. 

L' Semble, that where an opera is protected under 
2 the act, an adaptation of an nnpiotected piano- 
[ forte arrangement into an opeia by independent 
; labour is an infringement of the right to the 
opera. Ib. 

Musical Compositions.] — N. composed and 
! publish(3d an opera in full score at Berlin, and 

1 after his death, B. arranged the score of the 
whole opera for the pianoforte ; in registering 
this arrangement in England, N.’s name was 
inserted as composer .---Held, that the arrange- 
ment for the pianoforte was an independent 
musical composition, of which B., not N., was 
the composer ; and the entry made under 7 & 8 
Viet. c. 12, s. 6, was invalid, and gave no title to 
the assignee of the registered composition. Wood 
V. Roosey, 7 B. & S. 809 ; 36 L. J., Q. B. 103 • 

L. E. 2 Q. B. 340 ; 15 L. T. 530 ; 15 W. R. 309.’ 
Affirmed, 9 B. & S. 175 ; 37 L. J., Q. B. 84 ’ 

L. R. 3 Q. B. 223 J 18 L. T. 105 ; 16 W. E. 485--^ 
Ex. Ch. 

Act of 1886— Saving of Rights and Interests 
Previously Acquired.] — The International Copy- 
right Act, 1886, by s. 6, provides that, upon an 

if ^ being made, foreign composers 

^ah be entitled to copyright in the United 
Emgdom m respect of works first produced 
before such order comes into operation, provided 
that where any pemon has, before the date of the 
publication of an order in council, lawfully pro- 
duced any work in the United Kingdom, nothing 
in this section shall diminish or prejudice Any 
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prietor are engraved on the plate, and printed 
on the px'int, as required by 8 Greo. 3, c. 13. 
Avanzo v. Jlndir, 10 Ex. 203. 


CORNWALL 

See Ceowk. 


CORONER. 


1. Mectwri and Ap]] ointment^ 552. 

2. Deputy^ 555. 

3. J%i 7 'isdlction^ 55G. 

4. Privileges, 558. 

5. Bem^nierathm, 558. 

6. Removal, 559. 

7. Duties, 560. 

8. Ing^iisitnms. 

a. Form and Mode of Taking, 563. 
7j. Qnafehmg, 565. 

c. Removal for Trial, 566. 

d. Admissibility m Evidence, 566. 

9. Other matter's, 567. 


1. Election and Appointment. 

Qualification.] — A freeholder of the county, 
having a place in the county where he has a 
right to reside, is capable of being elected 
coroner. Kottlngliam, Coroner, In 7%*, 7 L. J., 
Ch. (o.s.) 61. 

Such a person, being elected coroner, will not 
be removed fiom the office, because he has also a 
residence in a towm comprised within the ambit 


protected Movl-sr. 6Ve6;2/wy5([1891]2Q. B. 443), 
explained. Sehai/er v. Field, 62 L. J., Ch. 72 ; 
[1893] 1 Ch. 35 ; 3 R. 78 ; 68 L. T. 81 ; 41 W. R. 
201 . 

“ Interest ” arising from Production of Work 
in this Country.] — The proviso in s. 6 of the 
International Copynght Act, 1886, does not pio- 
tect infringeis unless their “inteiest” is shown 
to be direct, subsisting and pecuniary. Ilanf- 
staengl A^t JPuMisJimi/ Co. v. Jlollowaij, 62 L. J., 
Q. B. 347 ; [1893] 2 Q. B. 1 ; 6 R. 358 ; 68 L. T. 
676 : 57 J. R. 407. 


which has been his more usual place of abode, 


Qualification of Electors.] — The qualification 
of a voter for coronei is the possession of a legal 


freehold, and equitable freeholds have not a right 
to vote in the election of a coroner. Beg, v. 
Day, 3 El. & Bl. 859 ; 2 C. L. R. 1685 ; 23 L. J., 
Q. B. 317 ; 1 Jur. (n S.) 107 ; 2 W. R. 515. 
Neither does a right of common in gross 


Artistic Works — ^Registration by Foreigner in 
this Country-- Retrospective Effect of Statute.] 

‘ ‘ 6 ot the Intel national 


— The provisions of s. 

Copyright Act, 1886, are retiospective and apply 
to all literary and artistic woiks pioduced before 
the date ot the Order in Council of 28th November, 
1887, whether such works were pioduccd before 
or after the passing of the net. It is not neces- 
sary for the copyright to be registered in this 
country under the act of 1862, to entitle the 
owner to sue tor an infringement under the 
International Copyright Act, 1886. Xh, 

Prints.]— Prints engraved and struck off 
abroad, but published here, were not pro- 
tected from piracy. V, 5 Sim. 
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void, as not being in conformity to 68 Geo. 3, ’ 
c. 96, s. 1. Stafford Coroner. In re, 2 Euss. 475 : 
5 L. J., Ch. (o.S.) 26. 

After Judgment of Ouster.]— After judgment 
of ouster upon an information in the nature of a 
quo warranto against a person returned by the 
feherifE as duly elected to the office of coroner, a 
new writ de coronatore eligendo issues as of 
course. TIemel Ilempdead Coroner, In re, 5 De 
O. M. & G. 228 ; 3 W. E. 192. 

It is no ground for withholding the writ, that 
the judgment of ouster was founded upon the 
fact that the votes constituting the majority for ! 
the person returned were bad, and though it | 
is alleged on oath that the result of a scrutiny I 
would be to place the opposing candidate in a i 
majority. Ik 

Semble, that the sheriff cannot, under 7 & 8 
Yict. c. 92, s. 13, enter into the question of 
scrutiny. Id. 

Amending Keturn.] — D. was returned 

duly elected as coroner by the sheriff, but judg- 
ment of ouster was given against him by the 
court of queen’s bench, on the ground that 
certain persons who voted for him were not en- 
titled to vote ; and theieupon a new writ de 
coronatore eligendo issued. On the application 
of P., the only other candidate, liberty was given 
to the sheriff to amend his return, and the exe- 
cution of the new writ was suspended. I^oj)e, 
fEx parte, Ilemel Hempstead Coroner, In re, 2 
W. E. C30. 

Application for Postponement.] — Certain free- 
holders of a county presented a petition to the 
Lord Chancellor, praying that a writ issued for 
the election of a coioner might be set aside, or 
its execution stayed until after a meeting of the 
sessions, at which the magistrates of the county 
intended to propose a division of the office. The 
Lord Chancellor, in the absence of any authority 
in support of the application, refused to interfere. 
Salop County Coroner, In re, 1 Mac. & G. 
377. 

In Boroughs.] — Quaire, whether a coroner in 
a borough, under 5 & 6 Will. 4, c. 76, s. 62, can 
regularly be appointed before the grant of a 
court of quarter sessions has passed the great 
seal, though within ten days after her Majesty’s 
pleasure to make the grant has been notified to 
the council. But a coroner having acted under 
such appointment, and been recognised in his 
office by the council for several years : — Held, 
that the office was full, and that a quo warranto 
information lay to oust a subsequently appointed 
coroner, JSey. v. Orimshaio, 10 Q. B. 747 ; 16 
L. J., Q. B. 385 ; 11 Jur. 965. 

A coroner cannot be elected at a meeting of 
the council held by adjournment from a quarterly 
meeting, no summons or notice having been pre- 
viously served upon the members of the council 
stating that such business was to be transacted. 
Ih. 

A coroner appointed under 6 & 6 Will. 4, c. 76, 
s. 62, is not a corporate officer within 9 Anne, c. 
20, and therefore the relator in a quo warranto, 
in which judgment has been given for the crown 
against the defendant for exercising such office 
of coroner, is not entitled to his costs from the 
defendant under the latter act. Beg. v. Grim- 
2 B. G. Kep. 146 ; 5 D. & L. 249 : 12 Jur. 

134 . ' 


In Duchy of Lancaster.]— By a charter of 
Edw. 3, the king granted to the earl (afterwards 
duke) of Lancaster, that he might have the 
return of all WTits of the king and his heirs, and 
summons of the exchequer, and the attachment 
as well of pleas of the crown as of other pleas 
whatsoever, in all bis lands and fees, so that no 
sheriff or other bailiff or minister of the king, or 
his heirs, might enter those lands or fees to 
execute the same wiits and summons, or to make 
attachment of pleas of the crown, or other pleas 
aforesaid, or to do any other office there, unless 
in default of the cail and his bailiffs and 
ministers : — Held, that thereby the right to 
appoint coroners within the duchy of Lancaster 
was granted, and that such right was an ex- 
clusive one ; that, therefore, notwithstanding 
modern usage to the contrary, the county 
coroner had no authority to exercise the office 
within any of the possessions of the duchy, con- 
currently with the duchy coroners, nor unless in 
default of their performance of the office. 
Jewison V. Dyson, 9 M. & W. 540 : 11 L. J., Ex. 
401. 

Upon a question whether the crown in right 
ot the duchy of Lancaster had the exclusive 
right, under this grant, of appointing a coroner 
within the honour of Pontefract, evidence of 
appointments of coioneis, and of their acting in 
other parts of the duchy out of the honour of 
Pontefract, was admissible. Ih. 

By an ancient oider by the chancellor and 
council of the duchy, after reciting that the 
court was informed that the coroners within the 
honour of Pontefract, parcel of the duchy, had 
usually returned their inquests to the crown- 
office without taking notice therein that they 
aiose within the liberties of the duchy, it was 
ordered that the coroneis should thenceforward 
specify in their returns when and where the 
inquest was held : — Held, admissible, although 
no proof was given of anything done under it. 
Ih. 

The coroner for such part of the duchy of 
Lancaster as is within the county of Middlesex 
is not entitled to be appointed coroner of one of 
the districts of the county under 7 & 8 Viet, 
c. 92, s. 27. Payne, Ex parte, 6 L. T. 536. 

Additional Coroner — Death.] — Order that a 
writ should be issued for the election of an 
additional coroner for the county of Salop. Pro- 
ceedings on the death of a coroner for the 
election of a successor. Salop Coroner, In re, 
3 Swan. 181. 

By County Council — Coroner of the liberty 
of the Tower.] — The appointment of franchise 
coroners, not being wnthin the administrative 
business of counties formerly carried on by the 
justices in quarter sessions, is not transferred 
by the Local Government Act, 1888, to the 
county councils ; nor is the power of appointing 
any coroneis other than those formerly elected 
by the freeholdeis given by s. 5 or any other 
sections of that act. London Connty Council, 
Ex parte, 61 L. J., Q. B. 27 ; [18921 i Q. B. 33 : 
65 L. T. 614 ; 56 J. P. 279. 

The merger of the liberty of the Tower of 
London in the administrative county of London, 
under the provisions of s. 48 of the I.ocal 
Government Act, 1888, “for all the purposes 
of that act,” will not, therefore, include the 
appointment of a coroner for that liberty under 
the terms of its charter, so as to transfer the 
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power of appointment to the London County inquisition found imder such circumstances 
Council Ib, might be quashed. Ih, ^ 

An inquest was held on a person deceased, in 

N'e'wWrit.l— -The under-sheriff, under pretence the coi oner’s absence, Ijy C. A., his clerk, who 
of administering the oath, sweais a candidate signed the inquisition, ‘‘ C. A , ’ coioner : and 
coroner. The couit ordered him to show cause other in egulantics took place m the piocealings,, 
why ho should not be committed, and not to but they did not appear on the race oi the in- 
file a return to the writ without leave of the quisition. On an application by the lathtr or 
court. But this is not a good cause to direct the deceased, eight months alter the inquest, to 
the now writ to the other coroner. Jones, Ux have the inquisition broimht up liy certioraii to 
parte Mos. 254. quashed, that a new impie^t might he hckl,. 

^ ’ on affidavit of the facts, and on a suggestion that 

Disqualification— Justice of the Peace.] — A the cause of death had not been properly iii- 
/Iz-vao no-)- riicnnoiifiarl vfisti .o-n,to.d . tho coiiit rtfusod to iiiteitere. 


so acts as justice. Dacis v. Peuihrohesliire JJ,, steward and coioner, the couit letusetl to <|iiash 
7 Q. B. D. 51S. if' necessaiily ^oid for want or 

authority, as it might mean coioner and ilepnty 
2 Deputy steward, (Jcirrutliers, Jlx j)(2vtc, 2 ]\Lm. (Sw Ly, 

397. 

Eeasoaable Cause for Absence of Coroner.]— p , f ^ . 15 . 

By 6 & 7 Vict. c. S3, s. 1, coroners are empowered rnviiege irom Arrest. j i r . 

to appoint deputies, piovided that no deputy 

shall act ‘‘except duiing the illness of the 3. JUEiSDiCTio^r. 

coroner, or his absence from any lawful or _ i 4.^1. ii? 

reasonable cause.” By s. 2, no inquisition shall wbat Cases j-A coroner has power to hold! 
be quashed by reason of such inquisition having “ reasonable snspioion 

been taken 4foio any deputy instead of the that death is due to other causes than oommoa 
coroner himself. A person being indicted for .b liV i- 

perjury committed upon an inquest held before ^ n t> 

a deputy-coroner, and the objection having been L/. o. b/J ; iJ J. 1 . ‘±t.(» o. u. rt. 
taken that there was no lawful or reasomaWe county-Inquest on Prisoner.]— 

^use for the absence of the coioner ; Hdd, jjotwithstanding the tiansfor of piisons to the 




first, that the question of lawful or reasonable secretary W State by the Piisoii Act, 1877, a 
cause was one for the 3udge not for the 3ury. which no rules have been made 

qm 9 ^ ^ iinder s. 30 ot the act, and which at tho com- 

lo ; 27 L. i. cUl , Cox, o. o. 2b . mencement of the Prison Act, 1S65, was a piibOB 

Held, secondly, th.i^t whatever the cause of belonging to a county, is still tho coniitv prison, 
absence, by s 2 a valid inquisition might have although locally situate within tho limits of a 
been founded upon the inquest, and theiefoie therefore tho juiisdiotion io hold in- 

the deputy had juiisdiction, and perjury was pnsoners dvina in such piisons is in 

'Xler 6'& 7 ihet. c. 83, s. 1, it is a lawful or 

J^rtn'inr\ *Py-A-*» /-v l-vfl rt /-vP 4*1 /-i ^/%vi HOu cllXCCrCCl DV S. 1 / 1 ^ I5 Ol itllG Jjl till 1 Cl Iltl J 

reasonable cause tor the absence of the coroner, a« 4 - iqo i?. 7 So. 

and the acting of h.s deputy on an inquest, that g g g 322^ \ 1^ ,1'’ 275 /k'.’w E. 813 • 1& 
the coroner was engaged in holding another p ^ x p 00 

inquest. Meg. v. Perkin, 7 Q. B. 165 ; 14 L. J., O. 287 , 0- J. 1 . 

M. C. 87 ; 9 Jur. 68B. _ Where Death Oecurred.j-WIiore .a doathi 

Where the juiy is swoin, and the inquest occuired in the county ot W., tiom an iipiuiy 
commences pi operly before a deputy, he should received in the county of S, the cmoner’& 
continue holding the inquest to its conclusion, inquest was rightly held in the county oi W~ 
although in the course of it the principal coroner jicej. v. Grand Junction P^., 3 P. A 1). 57 ; II 
may be accidentally present. Ih. A. '& E. 128 n. 

An inquisition held by a deputy is properly * * ? • 

described as taken before the principal coroner. Where Body Found.] — By an impiisifioii taken 
Ih. ^ by a coroner of a borough upon a body lying, 

It is properly signed in the name of the dead there, it appeared that the death was caused 
principal coroner by his deputy. Ih. accidentally by the deceased falling-, in the 

county, from a carriage, and that he died in the 
Before 6 & 7 Vict. c. 83.] — A coroner, who is borough, and the jury found the death to have* 
a judicial as well as a ministerial officer, could happened accidentally, and laid adeodand on the 
not appoint a deputy to hold an inquest. Bex carriage. The court (before 6 & 7 Vict, c. 12)> 
y. Pwrand, 3 B. & Aid. 260 ; 1 Chit. 745 ; 22 quashed the inquisition, as the coroner of the 
E. Xi. 873. borough had no jurisdiction to inquire in the 

Where a coroner’s clerk, in the absence of his case of death occasioned by an accident happen- 
l^rihOipaljSummoneda jury, and charged the jury ing out of the borough. Btij. v. G. IT’. 
super visum corporis, and examined witnesses, Q. B. 333 ; 3 Railw. Cas. 161 f 2 G. & D. 773 ; 11 
and, after sitting several days, the coroner him- L. J., M. C. 86 ; 6 Jur. 823, 
jself proceeded in person with the inquest, and If a person is found drowned in a river within- 
afterwards had a view of the body without the theconcurrent jurisdiction, exclusive of all others, 
lence of the jury, and then proceeded with of the coroner for a city and the admiralty, ani 
ist without re-sw^ring the mry or the the body is taken to a place on shore beyond 
previously e»iuiuedj-*Ti5eX|^ qity limits, the coroner and jury of tM .44# 


. H 'j ' •' 


e altogeth®',i^^j^^,tJiat ml cannot view the body at such place for t 
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purpose of an inquest ; and an inquisition 
taken on such view will be quashed : — So held 
on an Inquisition taken after 6 & 7 Vict. c. 12. 
Reg, V. Bmde, 5 Q. B. 944 ; 13 L. J., M. C. 150 ; 
8 Jur. 927. 

In a case of mau slaughter, the cause of the 
death and the death occurred in a county, and 
the body, after death, was removed to a city ; 
the coroner of the city held the inquest, and E. 
was tried for the manslaughter on the inquisi- 
tion : — Semble, that the inquest was properly 
held, under 6 & 7 Yict. c. 12, although that 
statute IS a little obscuiely worded. Reg. v. Ellis. 
2 Car. & K. 470. 

An inquest taken by a coroner for a liberty of 
an honour must show on the face of it that it was 
taken within such honour. Reg. v. Poiufnt 
Liberty^ 8 Jur. 910. 

To hold Second Inquest ] — A coroner has no 
power, after holding an inquest super visum 
corporis, and recoidmg the verdict, to hold a 
second like inquest, mero motu, on the same 
body ; the first not having been quashed, and 
no writ of melius inquiiendum having been 
awarded. Reg. v. Wlilte^'Z El. & El. 137 ; 29 
L. J., Q. B. 257 ; 6 Jur. (N.s.) 868 ; 2 L. T. 463 ; 
8 W. li. 580. 


grant to a subject of the franchise of tieasure 
tiove. Ib. 

4. PEIVILEGIES. 

1 From Action.] — ^An action does not he against 
a coroner for defamatory words spoken by him 
while holding an inquest. Thomas v. Ckurton, 

2 B. & S. 475 ; 31 L. J., Q. B. 139 ; 8 Jur. (N.S.) 
795 ; 6 L. T. 320. 

Trespass will not lie agiinst a coroner for 
turning a man out of a room where he is about 
to hold an inquisition. Garnett v, Eerrand^ 6 
B. & C. 611 ; 9 D. & R. 657 ; 5 L. J. (o.s.) K. B. 
221 : 30 R. R. 467, 

From Arrest.] — A coroner is piivileged from 
arrest on civil process, while on his way to hold 
an inquest. See 6 H. & N. 501 ; 30 L. J., Ex. 77 ; 
7 Jui. (N.S.) 103 ; 3 L. T. 754 ; 9 W. R. 281. 

Deputy.] — A deputy coroner for a county, 

whilst on his way to hold an inquest, is piivileged 
from airest on civil piocess. If ai rested under 
such circumstances, the couit v ill order his dis- 
charge. Middleseoe Eeputg Coroner, Ex gyarte, 
6 H. & K. 501 ; 30 L. J.‘, Ex. 77 ; 7 Jur. (K.S.) 
103 ; 3 L. T, 754 ; 9 W. R, 2S1. 


Accident where no Death.] — A coroner has no 
ex officio jurisdiction at common law to hold any 
other inquest than one on a dead body, super 
visum corporis. He cannot, therefore, hold an 
inquest to inquire into the origin of a fire by 
which no death has been occasioned. Reg. v. 
Herfonl, 3 El. & El. 115 ; 29 L. J., Q. B.'249 ; 
6 Jur. (N.s ) 750 ; 2 L. T. 459 ; 8 W. R. 579. 

On Several Bodies.] — One inquisition may be 
taken on the bodies of seveial persons killed by 
the same cause and dying at the same time. Reg. 
V. 1 G. & H. 481 ; 1 Q. B. 826 ; 2 Railw. 
Cas. 613 ; 5 Jur. 484. 

During an affray in which shots were fired by 
certain constables, A. was killed and B. and C. 
were mortally wounded by gunshots. A jury 
was summoned, pursuant to the precept of the 
coroner, and sworn upon an inquest upon the i 
body of A. After viewing the body the inquest I 
was adjourned to a subsequent day. B. died I 
before the day to which the inquest stood ad- ; 
journed, and the jury swoin upon A.’s inquest 
were, by the direction of the coroner, summoned 
to hold an inquest upon B. ; and upon C.’s death, ' 
which occurred two days later, the same 3 ury 
proceeded to investigate the circumstances at- 
tending the deaths of the three persons, not- 
withstanding the protest of counsel who appeared 
for the constables : — Reid, that the proceedings 
were irregular and the inquisition was quashed. 
Mitehelstowyi Inqydsttioyi, In re, 22 L. R. Ir. 
279. 

Treasure Trove. ] — The jurisdiction of a coroner 
with regard to treasure trove is confined to an 
inquiry as to who were the finders and who is 
suspected thereof. Aft. -Gen. v. Moore, 62 L. J., 
Gh. 607 ; [1893] 1 Oh. 676 ; 3 R. 213 ; 68 L. T. 
574 ; 41 W. R. 294. 

Title of Crown — Rmni to Subject.] — The 

Crown is prim^ facie entitled to treasure trove, 
and it is not necessary that an inquest should be 
held for the purpose of informing the Crown as 
to its rights ; but its title may be displaced by a 


5. Remuneration. 

Salary.] — When the salary of a county coronei, 
holding office at the time of the passing of 23 
24 Vict. c. 116, has once been fixed under that 
act at not less than the avciage amount of the 
fees, mileage, and allowances received dm iiig five 
years before the 31ht of December, 1859, and 
where the salary of .such co loner is subsequently 
revised after a period of five yeais, the salary may 
be fixed at less than the average amount of the 
fees, mileage, and allowances which would have 
been received during the piecuding five years. 
Drijfield, Ex parte, L. R. 7 Q. B. 207 ; 20 W. R. 
240. 

Quinquennial Period — Date whence 

Time runs — Successor — Remedy of Coroner — 
Mandamus.] — The quinquennial period ot five 
years, for which a county coroner’s salary is 
fixed under s. 4 of the County Coronei s Act, 
1860, ends with the coronei’s death ami his suc- 
cessor on his election is entitled to have a new 
settlement or fixing of his salary, and such salaiy 
so fixed continues for a period of five years from 
the time it is so fixed, without lefeieuce to the 
time when it was last fixed foi his piedecessor, 
and the coroner is entitled to the salary so fixed 
for the whole of the term of five years,, even 
although in the meantime the district to which 
the coroner was assigned has been, by Order of 
the Privy Council, subdivided, and a new coroner 
apxjointed and assigned to a pait of that district. 
The coroner, however, cannot bring an action 
against the justices of the county, qud justices, 
or any number of them acting for the whole, 
claiming a declaration of rights that he is entitled 
to the full salary fixed, or a mandamus to enforce 
those rights ; the action is not such an action 
wherein, under the Judicature Act or otheiwise, 
a declaration of rights may be made, or a man- 
damus granted, as a declaration of rights is only 
made, or a mandamus granted, wheie the action is 
such that relief can be given, and the rights claimed , 
enforced in that action, whereas m a case like the 
present the only appropriate remedy is the pre- 
rogative writ of mandamus to the justices 
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Saxtev v. London County Council^ 63 L. T* 767 ; since 23 & 24 Yict. c. 116, s. 6. lizard ^ In ?*e, 3 
55 J. P* 391. Gr- F. k J. 700 ; 30 L. J., Ch. 775 ; 7 Jnr. (N.s.) 

Fees before ?3 & 24 Viet, c, 116,] The coronas ^ coroner was discharged from his office 
of franchises which did not contribute to the neglect of duty by the authority of the great seal, 
county rates were not entitled to the fees given 3 ^ y^rar. 34. 

by 25 Geo. 2, c. 29, or to any fees to be paid by the Confinement in prison out of the county is a 
county. Hex Y, ionk6/u7‘e, T>. M. «/*/., / ierm ground for the removal of a coroner 


Kep. 51. 


from his office, although during his absence 


A coroner under 25 Geo. 2, c. 29, s. 1, was not another coroner of the same county performed 


entitled to any compensation for the miles tra- 
velled by him in returning to his usual place of 
abode from taking an inquisition. Bex v. 
Oxford sh ire JJ., 2 B. & Aid. 203. 

The court refused to compel the sessions to 
allow an item in the coroner’s account, because 
the .1 ustices were of opinion there was no ground 
for lioldina' the inquisition. Bex v. Kent «/*/., 
11 East, 220 : 10 E. R. 484. 


his duties. Parnell^ Kx pm'te^ 1 J. & W. 451. 

The great seal has power independently of the 
25 Geo. 2, c. 29, to remove coroners from their 
office for neglect of duty. Ih. 

Notice to a coroner of a petition for his I'e- 
moval is not necessary. /5. 

The practice is to issue the writs de coronatore 
exonerando and de coronatore eligemlo at the 
same time ; the latter is dated last, but it is not 


A coroner was not entitled to be paid for an execute it before a return made to 

inquihitioii taken upon a dead body, under 2o the foimer Ih 


Geo. 2, c. 2V>, unless it was signed by all the jurors. 
Bex V. Korf n JJ.. 1 Nolan, 141. 


The court has power to remove coroners where 
they misbehave or live out of the county ; but 


Where a coroner held two or more m^^^^ will not order a writ de coronatore exonerando 

on the same day, he was only an affidavit of service of the petition at his 
entitled to one sum of 9^7 a mile for traveUmg Warwlch Freeholders, Ex 

expenses from the place of his abode to the place 3 

were the iiuiiiisitions were holden. Bex v. IV ar- 
wieh JJ., 5 B. ^ (J. 430 ; 8 D. & E. 147 ; 4 L. J., 


K. B. (o.s.) 206 ; 29 R. R. 281. 

A coroner was not entitled to the fee of 20s. 
mentioned in 25 Geo, 2, c. 29, for holding an in- 


7. Duties. 

Misbehaviour in Office — Unnecessary Belay,] 

•A coroner is not justified in delaying the in- 


quo.t, .nlo.. ™ the judgment of the qwter upotra d^d hoc^Tn 

sessions it was propei that such inquest should ^ i L 1^,. 

, X J. 11 t. * tion 101 so long a peiiod as five days in oidei 

nn.vA hopTi hfMrl nixl tliA mnrt. wnnif nnr, rnviAW ® , . t- . . . 


have been he cl. at.d the court wouW uot review idc^tme 

the judgment ot the sessions on this point, and registered under the right name, and the mere 

n™b faStthatithas been placed in a mortuary can 

pSjV SUCil tSliS# (jriOUCiSi&l 0 t/t/** 7 JujI. i * fv - ‘tt 77 t (\ f\ tj z?oa 

& Bl. S4.5 ; 27 L. J., M. C. 15 ; 3 Jur. (N.s.) 980 ; difEeienoe. mdl, Jn n. J Q. B. D. 68J. 

But the” court made absolute a rule for a man- .• ^ ^*’1^ Inquest Dis- 

damus to par the tee office. 8c/. on inquests which ,5-“ 

the sessions had held not to be duly holden, th.at authorities a tepoit with a view to an m- 

the question might be discussed on the record i k 

whether, under 7 Will. 4 & 1 Viet. c. 68, the rt » !Ti i fi “dj, ®t 

coroner was entitled as of right to the fees and ^PP^.'^' tl'ere l^ad been any 

disburseinont, mentioned in that statute. Ib. P’®™"" *°®“® 

that there was any suspicion of violence, suicide, 


The due taking of an inquisition by a coroner ^ a i i - > v * ■ 

was a condition precedent to his being entitled ^ moreover, refused to 

to remuneration under Geo. 2, c. 29. Beg, v. 9^ ftie cause of death, and the 

Cat^narthf nsh'u^e JJ,, 2 New Sess. Gas. 679 ; 10 lelatives of the deceased matle no 

Q, B. 796 ; 16 L. J., M. C, 167 ; 11 Jnr. 839. objection to an inquest :--Held, that the coroner 
But a coroner was entitled to be reimbursed , further information as 

the compulsory payments made by him under ^outh, no discretion to refuse to 

6 k 7 Will. 4. c. 89, and 7 Will. 4 & 1 Viet. 

c. 68, s. 2, and the justices in quarter sessions had . 

no discretion. Id. ^ precept is issued and a jury is sum- 


IW. vv, O. .&) -a+AU. 4.11*5 lUOLIUUO IJU U U<W hCi OCOOlUXiS Xiau ■VHT, .L • • TV. 

■ -- ^ V/hen a precept IS issued and a jury is sum- 

moned to attend an inquest, the coroner is bound 
Compensation on Division of District.] — to proceed with the inquiry, and cannot dismiss 
The power of ordering compensation to coronera the jury without doing so. A refusal to proceed 
for the loss of emoluments arising out of a change with an inquest under such circumstances is a 
made under 7^8 Yict. c. 92, in the divisions of misbehaviour within s. 6 of 23 & 24 Yict. c. 116. 
a county for the purpose of holding inquests, is Ward. In re, 3 De G. F. k J. 700 ; 30 L. J., Ch* 
oonfined to cases wdiere such county has been 775 ; 7 Jur. (n.s.) 853 ; 4 L. T. 458 ; 9 W, r] 
customarily divided into districts for the pur- 843. 
pose of holding inquests during the space of seven 

years before the j assing of the act, as provided Taking Bribe.]— -A coroner is guilty of an 

by s. 6, Meg. v Lex7mere,l& Q. B. 284 ; 20 L. J,, indictable offence in taking a sum of money for 
4 B. 16$ ; 15 Jur. 558. not holding an inquest ; whether he has any 

jiretence for holding the inquest or not, he is 
6. Removal. ^n^al y criminal in having extorted money to 

_ - . ^ ^ , refrain from doing his office. Bex ^Y.Ptdrrm'A 

Cases.]— On an order for a removal of 1 East, P. C. 482. 

from his office, the practice still pre- ^ ^ t ^ « 

writs de coronatore exonerando In Taking VerdietjA^Ai^^ 

eligendo at the- sanie.tme t tetired, the coroner npon ' * " ~ 
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they had agreed, but before their verdict was 
given, enter^ the room where they wei'e in con- 
sultation and took their verdict in the room 
before returning into open court : — Held, that 
this was misconduct on the part of the coroner, 
and the inquisition was quashed. 3LoheUtowti, i 
Inq^ulsitioii^ In re^ 22 L. K. Ir. 279t 

Fresh Inquiry,] — When material evidence has 
been rejected at a coroner's inquest, and the jury 
has brought in an inconclusive verdict, and fresh 
evidence which will throw light upon the in- 
quiry is forthcoming, the court will quash the 
inquisition, and send it down to the coroner to 
hold a fresh Inquiry before a fresh jury. Such 
fresh inquiry must be held super visum corporis. 
Meg, V. Caring 45 L. J., Q. B. 711 ; 34 L. T. 849 ; 
24 W. R. 882 ; 13 Cox, C. G. 220. 

At an inquC't the question to be decided by the 
jury was whether the deceased was shot by 
accident or by her husband ; the latter was 
examined and cross-examined, but the body was 
not examined as to the direction of the bullet : — 
Held, that a second inquest was unnecessary, as 
from the incidents of the struggle, the point as 
to suicide or murder was not likely to be ex- 
plained satisfactorily. Meg, v. Coulmi, 55 J. P. 
262. 

Preventing Inquest being held — Misde- 
meanour.]— It is a misdemeanour to destro}’’ a 
dead body wdth intent to prevent an iiKpiest in 
a case where a coroner has jurisdiction to hold 
one. Meg. v. 8te})heH.Hnn, 53 L. J., M, C. 176 ; 13 
Q. B. D. 331; 52 L. T. 267; 33 W. R. 44 ; 15 
Oox, 0. C. 679 ; 49 J, P. 486— C. C, K. S. P.. Meg, 
V. Price, 53 L. J., M. 0. 51 ; 12 Q. B. D. 247 ; 
33 W. R. 45, n. ; 15 Cox, C. 0. 389. 

Duty as to Evidence.] — On inquests held on 
the bodies of dead bastard children, it is the 
bounden duty of the coroner to tell the jury, in 
all cases where there is not the most clear and 
decisive proof that the child was born alive, that 
they ought never to think of returning a verdict 
of wilful murder against the mother. lieJii v 
JSayley, Car. C. L. 243. 

An inquisition jury ought to have pointed out 
the precise time at which the accident happened 
that caused the death of the deceased, and also 
the precise time at w^hich the death took place. 
Meg. V. Mnmnlow, 3 P. & D. 52 ; 11 A. & E. 119 ; 
8 i). P. C. 157 ; 9 L. J., M. C. 15 ; 4 Jur. 103. 

A coroner on an inquisition super visum 
corporis ought to hear evidence on oath, not only 
on the part of the crown, but on the part of the 
person accused. Meu’ v. Scorey, 1 Leach, C. C, 
43. 

It is the duty of a coroner, in a case of death 
occurring in a pugilistic encounter, to examine a 
sui’geon as to the cause of the death. Mex v. 
Quineli, 4 Car. & P. 571. 

It is the duty of a coroner to read over to 
every witness examined on the inquest the evi- 
dence which he has given, and to desire the 
witness to sign it. Meg. v. Plummer, 1 Car. & K. 
600 ; 8 Jur. 921. 

A coroner ought not to exclude the testimony 
of parties who have material evidence to offer, on 
the ground that their testimony may tend to 
oHminate themselves. Wdhhy v. Cooke, 4 Ex, 
m ; 19 L. L, Ex. 91. 

, Where, on a criminal information against a 
J I coroner for corruption in his office, by secretly 
i||fe:if:amining witnesses before the jury ^ was sworn. 


he was found guilty, the judge refused to commit 
him or hold him to bail, no disposition to escape 
or abscond being manifested or shown. Mex v. 
IVJUicomh, 1 Car. & P. 124. 

Binding over Witnesses.] — It is the duty of a 
coroner to bind over all those witnesses who 
prove any material fact against the party accused, 
and not those who aie called for the purpose of 
exculpating him. Meg. v. Taylor, 9 Car. A P, 672. 

However, if a coroner binds over all the wit- 
nesses on both sides, no blame is imputable to 
the clerk of indictments, if he requires them all 
to be put on the back of the bill, and examined 
before the grand jury. Ih. 

Expenses of Permanent Medical Witness.] — 

An agreement by the coiporation of the City of 
Dublin to pay a fixed yearly salary, in lieu of 
fees, to a medical practitioner permanently 
appointed by the coroner to attend as medical 
witness at all inquests to be held in the city of 
Dublin, is not warranted by 9 & 10 Viet. c. 37, s. 

28 ; and payments made on account of such 
salary ought not to be allowed by the public 
auditor. Meg. v. Finlay, Ir. R. 11 0. L. 498. 

Identifying Accused.] — A party had been com- 
mitted for trial upon a charge of murder. A 
coroner’s jury was sitting upon the dead body of 
the deceased. The court refused an application 
for a habeas corpus to biing up the prisoner for 
the puipose of identifying him, as he might be 
identified by the evidence of the witnesses who 
were examined hefoie the magistrates, or by a 
witness sent to the prison for that purpose. 
Cooke, In re, 7 Q. B. 653 ; 14 L. J., M. C. 188 ; 

9 Jur. 869. 

Quaere, whether the court has power to grant 
the writ in such a case ; Coleridge, J., affirming 
that it has. Ik. 

Adjournment.] — If an inquest on a dead body 
is adjourned, and on the day appointed, the 
court is not foimaUy opened and further ad- 
journed, the proceedings drop, and the court is 
dissolved, and everything else done in the matter 
of the inquest is coram non judice ; and this is 
so even wheie the adjournment takes place only 
for the purpose of drawing up a formal inquisi- 
tion after the jury has in substance agreed upon 
their verdict. Meg. v. Paijn, 34 L. J., Q. B. 59 ; 

10 Jur. (N.S.) 1150 ; 11 L. T. 488, 707 ; 13 W. R. 
206, 383 ; 10 Cox, C. 0, 64. S. Meg. v. 
Mallet, 1 Cox, C. C, 336. 

Discharging Jury.] — When a coroner’s jury 
cannot agree on an inquest to inquire into the 
death of a person, the coroner cannot discharge 
them, but they must be remitted to the judges 
of the next assizes for the county, and if they 
cannot agree, the judge of the assize trying 
prisoners will dischai ge them. Meg .w Me inheatz, 
4 F. ^ F. 1094. 

When a precept is issued and a jury is sum- 
moned to attend an inquest, the coroner is bound 
to proceed with the inquiry, and cannot dismiss 
the jury without doing so. Ward, In’ re, 3 
De G. F. & J. 700 ; 30 L. J., Ch. 775 ; 7 Jur. 
(KS.) 853 ; 4 L.T. 458 ; 9 W. R. 843. 

Committal for Trial of Persons Charged.]— 

When a person is committed for trial on a 
coroner’s inquisition for manslaughter, the (^e 
: ought properly to be inv^tigated py the magis- 
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trates, in order that the prisoner may have the the three specified Perso^ 
opportunity of calling witnesses, and having the deceased, 

them bound over to appear at the trial, under professes to be founded on paiticiilai tacts under 

30 &?1 V et 0 ai s T^i.v.Spom-, 11 Cox, which the duty to fence, or cause to be fenced, 

dU & il \ ict. 0. do, s. d. J.teg. V. i , ^ from which 

such a duty as that alleged V onld arise, lieg.y, 

8. Inquisitions. Oa‘for(l Hi m/it jhsize CUrh, bG L. J., Q.B. 271 j 

,, wr .1 f-r.v5„ir [i«97] 1 Q. B. 370 ; 76 L. T.260 ; !5 W. E.r.13 j 

a. Form and Mode of Taking*. ^ ^ p 

Jury— Exemptions.]— The exemptions in the An inquisition was quashed m which no neglect 

schedule to the Juries Act, 1870, apply to jurors of duty was set out such as would constitute the 
summoned to serve upon coroners’ inquests, crime of manslaughter, ifey. v. i ococA, .> lox, 
i?w. V. Button, or Dutton, In re, G1 L. J., Q. B. 0. 0. 172. 

190 ; 11892] 1 Q. B. 486 ; 66 L. T. 324 ; 40 W. E. i a 

270 • 56 J. P. 455. What Befects may be Amended.]— An 

’ ' * omission in an inquisition to state the time at 


corporis, or that they should all be sworn at one of 6 & / Vict. c. oo. v. xngn/im, o ix rn 

time or that thev should all view the body at 257 ; 33 L. J., Q. B. 183 ; 10 Jur. (N-S.") 9()8 ; 10 
the same time. 'Re/j. v. Ingli/in, 5 B. & S. 257 ; L. T. 4.56 ; 12 W. E. /93 ; 9 Cox, C. 0. *^^8. 

33 L. J., Q. B. 183 ; 10 Jur*. (N.s.) 968 : 10 L. T. By s. 20 of the Coroneis xict, 1887, if in the 
456 12 \V. E. 793; 9 Cox, C. C. 508. opinion of the court having cognisance of the 

After a iurv had viewed the body and heard case an inquisition finds sufficiently the matters. 

. V , .1 __ - I j_ . _ X 1 J-l if 


whlch had been previously taken read over to charged, the inquisition shall not be quashed for 
him i—Hold, a sufficient ground for bringing up any defects, and the court may order the pioper 
the inquisition. Reg. v. Yorkshire Coroner, 9 officer of the court to amend any defect. On a 
L. T. 424 ; 9 Cox, C. C. 373. rule for a certiorari to bring up and quash an in- 

Where the court has quashed an inquisition quisition charging that the directors of the 
and sent it down to the coroner to hold a fresh Great Western Eailway Company ” did feluni- 
inquiry before a fresh jury, such fresh inquiry ously kill and slay G. : — Held, that the Queen’s 
must bo held super visum corporis. Reg. v. Bench division had no power to amend the 
Carter, 45 L. J., Q. B. 711 ; 34 L. T. 849; 24 inquisition by sufficiently designating the dircc- 
W. E. 882 ; 13 Cox, C. C. 220. tors by name, because the pover to amend was. 

limited by s. 20 to the court before whom the 
Presumption as to Number.] — After a verdict, persons charged should be brought for trial, 
the court will presume that a coroner’s inquisi- Reg. v. G. W. Rij. Birector/i. 57 L J., M. C. 31 ; 
tion was found by twelve jurors, if twelve were 20 *Q. B. D. 410 ; 58 L. T. 7G5 ; 36 W. E. 506 ; 
necessary. Taylor v. Lamhe, 6 D. & E. 188 ; 4 16 Cox. C. C. 410 ; 52 J. P. 772. 


B. & 0. 138. 

Form of.]— A coroner’s inquisition is an indict- 
ment, within 24 & 25 Vict. c, 100, s. 6, and it is. 


An inquest omitting to state the place where 
the death happened, or whore the body was. 
found, were defects in substance, and could not 
be amended, and the inquisition was quashed. 


therefore, unnecessary to set forth therein the v. Ecett, 6 B. & C. 247 ; 9 D. E. 237 ; 5- 
manner in which, or the means by which, the j_ (^o.s.) M. C. 36. 
death of the deceased was caused. Reg. v. 


Inghm, 5 B. & 8. 257 ; 33 L. J., Q. B. 183 ; 10 
Jur. (N.S.) 958 ; 10 L. T. 456 ; 12 W. E. 793 ; 9 
Cox, 0. 0. 508. 

It is no objection to an inquisition for murder 
that the ofence is stated to have been committed 
on the 26th day June, omitting the word “ of.” 
Resn V. Iluggms, 3 Car. & P. 414. 


Signature and Names.] — It must be 

signed as well by all the jurors as the coroner. 
Bex V. Xorfolh JJ., 1 Bast, P. 0. 383. 

If the names of the jurors weie not set out in 
the caption, and the inquisition was not signed 
by the jurors with their names at length, the 
inquisition was bad. Rex v. Bowen, 3 Car. & P. 


An inquisition in which the thing causing the gQ2 
death was described as ‘^he goods and chattels some of the jurors signed with their markSy 
of thepropnetorsof theH. & b. railway” (with- ^ to have boon verified by au 

out montioninR their corporate name) :-Helcl, attestation. Ih. S. P., Ite<,. v. StoMaIr, 8 U. 


bad. Sfff. V. Waf, 10 L. J., M. C. 133. 

An inquisition for manslaughter, stating the 


P. G. 517. 

A juror who has put his mark must be taken 


inquest to have been hchl on the ^th of January, facie to have done so in the presence of 

V® Tn *1?* *0 other jurors. Lewln', Case, 2 Lewin, 0. C. 

J, M. of, &c., on the 28th of December, in the 195 

year aforesaid, made an assault &c., is bad as „„ objection that one of the jurors did 

the offence is charged to have been committed gjgj, Christian name at length, if the 
OB an impossible day. v. Mitchell, 7 Oar. & „ames of the jurors were set out at length in the 


rW 


iipussiuxf. xmy. v. maaneu, i oar. .x ^^mes of the jurors were set out at length in the 

body of the inquisition. Rex v. Bennett, 6 Oar. 

Negligent Omission of Duty ,]— A coroner’s & P. 1 79. 

inquisitiou which, after stating the cause of death If several persons on an inquest had the same 
the deceased to be injuries caused by a faE, Christian and surname, it was not necessary, in 
Ihiti by the uegfoot of three epedfied the caption or the inquisition, to distinguish 

Qjr to be torry, by abode or addition. Bex v. XioholM^ 7 Qa®., 
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Affirmation.] — If an inquisition states it 

to have been taken on the affirmation of a man, 
it should state that man to be either a Quaker or 
a Moravian. Bew v. Puljidd^ 2 D. P. 0. 469. 

On Parchment, not Paper,] — A coroner’s 
inquisition should be on parchment, and not on 
papei\ Bex v. Beafm\ 1 East, P. C. 383. 

An inquisition, finding a peison felo de se, will 
be quashed if written on paper. Ben. v. Whallen, 
7D. &L. 317; 19 L. J., Q. B. 14. 


b. dnashing. 

^ Proceedings.] — Though the court will some- 
times quash an inquisition on motion for pal- 
pable defects, the most convenient course is to put 
the party contesting it to demur. Beff. v. Beoiaii- 
low, 11 A. A E. 119 ; 3 P. & D. 52 ; 9 L. J., 
M. 0. 15. 

^ A rule to quash an inquisition upon an objec- 
tion relating only to the finding as to one person 
named therein, need not be served upon the 
other persons named. Beg. v. Mallet, 1 Cox, 
C. C. 336. 

An inquisition may be quashed where a verdict 
has been found against a person confessedlj’’ 
innocent, but the court will not quash it wheie 
there has been any evidence, even though it may 
be insufficient to warrant the finding of the jury. 
Six Mile Bridge Inquisition^ In re. 6 Cox, C. C. 
122 . 

If an inquisition be insensible as it stands, and 
there are no words the rejection of which would 
make it clearly inlelligible, it must be quashed. 
Beg. V. Midland Bg.^ 2 Cox, C. C. 1. 

Jurisdiction.] — The jurisdiction of the Queen’s 
Bench Division to quash an inquisition for irre- 
gularity on the face of it is left untouched by 
s. 20 of the Coroner’s Act, 1887. Beg. v. G. TP, 
Bg. Directors. 57 L. J., M. C. 31 ; 20 Q. B. D. 
410 ; 58 L. T. 765 ; 36 W. B. 506 ; 16 Cox, C. C. 
410 ; 52 J. P. 772. 

On what Grounds.]— It is no ground for a 
certiorari to bring up an inquisition "that evidence 
not upon oath was leceivcd. Beg. v. Ingham, 5 
B. k S. 257. 

Or that the direction of the coroner to the jury 
was impi-oper. 1 h. 

Or that there was no evidence to warrant the 
finding of the jury. Ih. 

The court refused to quash an inquisition on 
the ground that evidence was received not upon 
oath, there being no mala praxis, and no mischief 
having resulted, and the jury having found their 
verdict upon the other evidence only. Beg. v. 
St afi'oial shire Coroner, 10 L. T. 650. 

^ On an application to quash a coroner’s inquisi- 
tion, the court will not examine the depositions 
returned by the coroner on certiorari, for the 
purpose of inquiring whether the evidence was 
sufficient to support the verdict of the coroner’s 
jury. MiteheUtown Inquisition, In re, 22 L. R. 
Ir. 279. 

The court will quash an inquisition in which 
the facts of the case are stated, and the verdict 
found is not warranted by such facts, ailg, In 
re, 2 N. & M. 61 ; 5 B. k Ad. 230 ; 2 L. J., M. C. 
102 . 

The court will not quash an inquisition unless 
it appears bad on the face of it, or fraud is 
^hown. It is no ground to quash it that it^ is 

f 


alleged that the coroner misdirected the jury* 
Beg. V. MDntosh, 7 W. R. 52. 

Partly Bad.] — Where a jury found that a 
deceased peison committed suicidO “ whilst suffer- 
ing under the cruel conduct of Mr. S.,” a clergy- 
man, and the coroner had taken this down as the- 
finding of the jury : — Held, that the court would 
not grant a certioiari to bring up the inquisition 
for the purpose of quashing so much of the find- 
ing as was irrelevant. Scratclilet/, JEx parte, ^ 
D. & L. 29. 

An inquisition charging two persons with 
having caused the death may, for misconduct in 
the coroner in reference to one only, be quashed 
as to that one only. Beg. v. Mallet, 1 Cox, C. 0. 336.. 

An inquisition may be quashed in part for un- 
certainty, and stand good for the residue. Car^ 
rntliers, Bx x)arte, 2 M. k Ry. 397. 

In Particular Instances.] — See Supra. 

Action for Imprisonment — Costs.] — In an 

action for causing the plaintiff to be taken into- 
custody, and imprisoned, it appeared that he was 
arrested, by a coi oner’s warrant, for man- 
slaughter. He was admitted to bail, with two- 
sureties, and afterwards, on his application to- 
the Queen’s Bench, the inquisition was quashed : 
— Held, that he was entitled to recover, as part 
of the special damage, the cost of setting aside the? 
inquisition. Foxhall v. Barnett, 2 El. k BI. 928 ; 
2 0. L. R. 273 ; 23 L. J., Q. B. 7 ; 18 Jur. 41 ; 2. 
W. R. 61. 

c. Bemoval for Trial. 

In what Cases.] — The Court of Queen’s Bench 
will remove a coroner’s inquisition, or an indict- 
ment to be found at an ensuing assizes, for mur- 
der, from a county at large to the Queen’s Bench 
by certiorari, if it appears that a fair trial can- 
not be had in the county. Beg. v. Palmer, 5 EL 
k Bl. 1024 ; 2 Jur. (x.S.) 235. ‘ 

And by 19 & 20 Viet. c. 16, the court may^ 
direct the trial to take place at the Central 
Criminal Court. 


d. Admissibility in Evidence, 

In Civil Cases.] — The finding of a jury on a 
coi oner’s inquisition throws the burden of prooi 
in a civil case on the party alleging the contrary. 
Prince of Wales Association Co. v. Palmer, 25» 
Beav. 605. 

In Information for Libel.] — Information for 
libel alleged that a person unknown had com- 
mitted a murder on G., and that H. had been 
charged with it. The information set but the 
libel, and charged that it imputed the murder to 
C. The libel, as set out, spoke of the murder of 
Gr., and stated H. had been accused of it : — Held,, 
that the indictment was proved by evidence, 
that a person had been murdered, that H. was*, 
charged with the murder, and that, on an inquest 
held upon the body, witnesses called the dead 
person by the name of G. Beg. v. Gregory, 8-" 
Q. B. 508 ; 15 L. J., M. G. 38 ; 10 Jur. 387. 

Held, also, that the last fact might properly bo 
proved by the coroner who hold the inquest, and. 
that he might for the purpose use an instru- 
ment which he had drawn up as an inquisir- 
tion, whether it was or not a valid and formal 
inquisition. II. 

An inquisition on paper only, instead of 
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parchment (but not bavmg been quashed), is 
admissible in evidence, not as an inquisition 
proving the statements thciem contained, but to 
show that an inquiiy into the subject-matter of 
it did in fact take place 1 h 


Depositions ] — Depositions taken befoie the 
coroner of a \\ itness too ill to attend may be 
sent befoie the giand juiy Jteg v Mooney^ 9 
Cox, C C 411 

So depositions of a piisonei at a coronei s in- 
quisition, aftei a caution by the coioner, may be 
read Rtg v 6bZw/€?,9Cox C C 50b 

The couit will not giant a lule nisi to lemove 
the depositions taken bttoic a coioner, and to 
bail a paity chaiged upon the inquest with 
manslaughtei y, ithout an aliidavit of what took 
place befoie the coroner Bca v Mills^ 4 N 
M 6 


Statements made before Coroner ] — In an 

action by a widow to ieco\ei comxiensation for 
the death of hci husband, v ho w as accidentally 
killed by a biougliam on the highway, evidence 
as to a statement made by F the diivei of the 
brougham, befoie the coionei, to the effect that 
“he had a liussian pimcc, who did not under- 
stand the English language and that he w ould 
not allow him to pull up as he w as in a huiiy to 
go to a wedding whieh was the cause of his not 
stopping at the time of the accident, and that the 
brougham belonged to the defendant, and that 
F was driving it foi him, is inadmissible 
Bt oolt? V Moyd, 13 L 1 79 


9. Othee Mattbes 


Execution of Process ] — An attachment 
against the sheiiff must issue to elisois in the 
ffist instance it the coionci is the defendant in 
the cause Bey v Gltmoujansliito 1 

D (NS) 308, 5 Jui 1010 
The cliiections in 8 A 9 Vict c 18, s 89, le- 
qumng inquisitions to be held befoie coi oners 
where sheiiffs aie inteiested, weie intioduccdfoi 
the protection of the put} agnnst whom the m 
terest would opeiate and may be waived by him 
BaddaUy, Bx te, 5 Kailw Gas 542 

Semble, that the couit his no powei under 3 
^ 4 Will 4 c 17 to diicct a wiit of trial to the 
coroner Leiy v Muynay^ 10 M A W 664, 2 
D (NS) 512, 12 L J,Lx 315 


Deodands ] — B)7feitun in lehpictof^ aboli^lwd 
9 & 10 Vict c 62 Pieviously thereto see 
Beg V Polwoth, 1 G A D 211 , 1 Q B 818 , 10 
L. J , M C 118 , 6 Jm 190 
Foui deodands having been estreated into the 
Ckinrt of Exchequer, undei 8 & 4 Will 4, c 99, 
s 29, upon foul eoionei s inquisitions, which found 
that the deaths of four peisons were respectively 
caused on a certain dry, by a certain steam- 
engine, and each im])osed a deodand of 125? on 
the engine, the court refused to stay proceedings 
on three inquisitions on payment of one deodand 
of 125? , hut left the defendants to their lemedy 
by travemng, or quashing the inquisition Att - 
GeVi V Eaisttiin Count ue By, 3 Railw Cas 
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COEPOEATION. 

[BY A H BITTLESTON.] 
Municipal 

I COEPOEATB Name and Desceiption, 


II Chaetees 
a Giant^ 670 
h Const! notion,, 572 
e Bentital of, 576 
d Ac uptance of, 577 

III COEPOEAiE Body 
a Buiqe6St6, 577 
h Conncillo) s and Aldennoi, 579 
c Amotion of Meniljc)6, 581 


IV Mayoe, 582 


V Town Council, 583 
VI Recoedee, 585 


VII Opiicees 

a Town Cloi h, 587 

h Cldlu of the Peace fo) Boiougli and 
Clo) I to Borough Juhtioeb, 691 
c Tn asm 0,5^2 
d Judicial ASSUS07&, 594. 
e Coroner, 594 
/ Oo(rsccn,5^i 
g Ofiecis of Gaol, 595 
h Constables, 596 

i Pi occt dings against Offieus foi Mis-- 
conduct, 597 

g Othei Mattel s. See PUBLIC OffiCEE. 


VIII Bobough Rates, 598 

IX Bobough Fund 

a Application of, 606 
b How cliaige objected to, 618 

X Boeough By-Laws, 619 
XI Boeough Boundaeies, 624. 
XII Boeough Peisons, 625 


XIII Museums and Libeaeies, 62G 


XIV Boeough CouETS—Ni^ Court 


XV Boeough Justices Justice of 
THE Peace 


XVI CONTEACIS BY AND WITH —See pOSt, 
B. X (col 653) 


XVII Actions by— S ee post, B. VI (col. 
634) 


B, Corporations Q-enerally. 
I Chaetee 626 


II COEPOEATE Body 629 


III COBPOEATE Property, 632 


IV Rights and Liabilities of Corpo- 
rators, 633 
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V. Amotion of Corpoeatoes^^|||; 


r ^VL bright to Sue, 634. 
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YII Liability to be Sued, 636 


VIII Dissolution, 643 


IX By-Laws 

a Power of Mahmg^ 644 
& Validity^ 646 
c I)i Putt amt of Trade, 651 
d 8mng for Breach, 651 


Contracts By and With 
a Pi maples of Validity, 653 
h While Sealing Unneoessaiy, 658 
e I^eces9iti/ of Sealing, 663 
d Leases by, 670 


A. MDJSriCIPAL, 


I OORPOKATE NAME AND DESCRIPTION 


See Municipal Corpoiations Act, 1882 (45 & 46 
Vict c 60), sb 8, 241 


Proper Title ] — The proper style of municipal 
corpoiations in cities, under 5 & 6 Will 4, c 76, 
IS the “ Mayoi, Aldeimen and Citizens, and not 
the “ Mayoi Aldeimen and Buigesses ’ of the 
city Att-6ren v Woicestei Cojporahon, 2 
Ph 3 , 15 L J Ch 398 b P , i? okestei Cor- 
poiationY Lie, 15 Sim 376 


and may exeicise the powcis given by the act- 
Neu castle Ooiporation 12 Cl A I 402 

Tiustees of a will had po^vei to grant leases to 
am ‘pel son 01 pel sons the> bhould thmh fit — 
Held, that this authoiised them to giant a lease 
to a limited company Jijfc l elds fi lists. In i 
51 L J , Ch 507 

A coipoiation is included in woids ‘ peison or 
peisons Heiefoid Coipoiatiin v Moiton, IB 
L T 187, 15 W R 110 

Undei a local act a summary lemedy was pro- 
vided against a peison accidentally damaging a 
lamp and a pillai attached theicto, which had 
been set up by any peison or peisons at his or 
then private expense oi which belonged to tho 
company supplying the gas — Held, that the act 
applied to a lamp and pilln set up by a corpoia- 
tion, although the gas was piovided by contiact 
between a company and the coipoiation Ib 

Whethei the woid “peison in a statute can 
be tieated as including a coipoiation must depend 
on the considciation of the obiect of the statute, 
and of the enactments passed with a view to 
cany that object into effect Pharmaa utical 
Society Y London and Pioi nu ml Supply Asso-- 
ciation, 49 L I Q B 73b 5 App Cas 857 ; 
43 L r 389 , 2b W R 957 , 45 J P 20— H L- 
(B) 


Effect of 5 & 6 Will 4, c 76 ] — Municipal 
corpoiations, as alteied by 5 A 6 Will 4, c 76 
aie but a continuance of the old coipoiations 
Att Oen V Keir, 2 Beav 420 S P , Att Gen 
V LeuesfiJ Coipoiation, 9 Beav 546, Ludlow 
CoipoiatmiY Iijlei, 7 Gar A P 537 


Description] — The majoi, ^uiats, and com- 
monalty of the ancient town of Rj e were held to 
take lands by a devise to the right woi shipful the 
mayor, ^uiats, and town council of the ancient 
town of Rye Att Gen v Bye,l Taunt 546, 
1 Mooie, 267 

The ‘majoi, aldeimen and commons, in com- 
mon council assembled, aie not sufticiently de- 
scribed in the pioceedmgs undei a piivate act of 
pailiament, by ‘the majoi and commonalty and 
citizens, though in fact the lattei includes the 
foimer Iteie v Ciohe Cowp 29 

In ejectment, the demise was laid to be by the 
mayoi, buigesses Ac , of the boiough town of M , 
and, on the tiial it turned out from the chaiter 
that the name of the corpoiation was “the 
mayor, Ac , of M ” — Held, that this was no 
vaiiance, it appealing from the chartei which 
was m evidence thit M was a boiough town 
Doe d Malden v Miller, 1 B & Aid 699 , 19 
B R 427 

Wheie coipoiation mistake their name m 
gi anting leases, help given in chanceiy Anon, 
Caiy, 31 

bee also ShrewsbuTy y Ilart , Croydon hos- 
pital Y Farley^ Cai lisle v Blamire , and 
Chid ch Y Imperial Gas Light and Cohe Co , 
B II 


Prima facie Evidence of Existence ] — The in- 
sertion of the name of a town in Schedule (A ) 
of the 5 A 6 A\ ill 1, c 76 is piim i facie evidence 
of the existence of a municipal coi poration there. 
Box Y Gieeiu IN AP631,6A AE 548 , 
W W A D 291 

It IS not necessaiy to pioduce the chaiter of a 
city to piove that it is a municipal coipoiation , 
the pioduction of the minutes of the council at 
which the al lei man was chosen foi the waid is- 
sufficient evidence if it piovcs that the coun- 
cillois of the waid weic picsent on the occasion, 
and it IS a sufiicient compliance with 5 & 6 Will 
4, c 76, s 43 Beg v Ciumi , 12 Cox, C 0 313- 


II CHARTERS 


See also c iscs post, B I 


a Grant 


See Municipal Coipoiations Act, 1882 (45 & 
46 Vict c 50), 210 — 218 


Whether Corporation a Person’^] — ^The 39 
Bhz c 6, enables “all and every person and 
persons” to found hospitals for the poor, and to 
mootporste them A municipal corporation is 
mclnded in the wnrds “ every person and peisons,” 


Validity of — Petition, Counter-Petition, Q,nes- 
tion for Jury ] — A petition, w Inch had been 
agieed upon at a meeting of tlie ratepayers of the 
parliamentary boiough of Minchcstei, convened 
by pnbhc aclveitisemeiit and which was in fact 
attended by 1 00 ), and w Inch petition was atter- 
waids signed by 4 000 inbxbitxnt householders of 
the boiough, was piescnted to hci Majesty, pray- 
ing for the grant of a chaitci of incorporation to- 
the inhabitants undei the 7 Will 4 & 1 Vict c 
78, s 49 Afteiwaids, and befoie the day ap- 
pointed foi this petition being taken into con- 
sideration by the piivj council, a counter-peti- 
tion, signed by 6,000 of such inhabitant honse- 
holdeis, was presented to her Majesty, praying 
hei not to giant such charter The whole num- 
ber of such inhabitant householders of the 
borough amounted to 48,000 — Held, that the 
second petition did not necessarily, in point of 
law, deprive hex Majesty of the povYer to ^ant 
such charter upon the first petition ; but that, 
whether the first petition was, under aU the cir- 
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ennistances, the petition of the inhabitant house- householders, and this is a question of fact for 
holders of the borough, so as to authorise the the juiy. Ih. 

exercise of the powers conferred by 7 Will. 4 & Wemble, that inhabitant luiuseholders in that 
1 Viet. c. 78, s. 49, was a question of fact for a section includes compound householders Cunder 
Jury ; and that the determination of the privy 13 & 14 Viet, c 99) as well as ratciiayers. lb, 
‘Council to advise the crown to grant the charter 

upon such petition was not conclusive of its Validity of Charter, how questioned.]— Where 

validity. Hivtter v, Cliajman^lO L. J., Ex. 495 ; crown had granted a separate court of qiiar- 

M. & W. 1 — Ex. Ch. ter sessions to a borough, but the county justices 

afterwards made an order assessing the borough 
Prerogative of Crown.]— The grant of such to the county rate on the giound that the grant 
•charter of incorporation is an exercise of the ^^s invalid, the court quashed the oi’der of 
•common-law prerogative of the crown, although justices, and refused to consider the validity of 
it extends to the new corporation the powers of the grant by the indirect proceeding of a certio- 
dhe 5 & 6 Will. 4, c. 76, which the crown has ^ari to quash the rate. Erg. v. Warn'ieMilre 

power to do only by virtue of 7 Will. 4 Ac 1 Vict. n l. J., Q. B. 299. 

•c. 78, s. 49. lb> The court of chancery will not inquire into 

The crown may, by its common-law preroga- the validity of a charter, hut will act upon it as 
tive, appoint, in such charter, the number, and being valid until proper proceedings arc taken 
set out the limits, of the wards in the new borough, to set it aside. Att.-(ien.Y. Avoft Co r para t Urn, 
Ik 33 Beav. 67 ; 9 Jur. 1117 ; 11 W. E. 709. 

Affirmed on appeal, 9 L. T. 187 — L. J. 

To Part of a Borough.]— Such charter may gee Eobinson v. Lomlmi Iloq)ltal, 10 Hare, 19 ; 
Ibe granted to a part only (to be defined therein) 22 L. J., Ch. 754. 
of the borough, from the whole of which the peti- 
tion emanated, and need not bo conferred upon Quo Warranto.] — The court will not grant 

theinhabitanthouseholdersof the whole borough, a quo warranto against an individual to try the 
Jb, legality of a charter of a municipal incorpora- 

tion. Ecg. V. Jones^ 8 L. T. 503. S. P., Queen v. 
Power of Appointing— Delegation.] — The Taylor, 3 P. & D. 052 ; 9 L. J., Q. B. 219. 

<irown may also, by such charter, delegate to an 

indiTidual the power of appointing the fiist mem- Explanation hy Usage. ]-A grant of immunity 
bers of such corporation ; or may at a^ll events, burgesses, their heirs and sSoeessors, was ex- 
appoint a iierson to ascertain the mdiy duab who ’ be usage to bo a gr.ant to burgesses, 

compose the class to whom the charter is granted, ^o^poratoi^ only, ami not to the burgage tenants 

Voh charter is not void, because it directs the ^ 

person appointed to make out the first list to in- ’ ’ . . 

dude in It only “ all inhabitant householder Inhahitants.l-The word inhabitants, in 

withintheboinugh whoshall possess the quali- ^ barter, has not, in itself, any definite legal 
fioation required by the ., & 6 Will. 4, c. /G, meaning, but must be o.xplained in each cSe, 
instead of moluding also aU persons occupying extrinsioally, as by ovidenoe of usage, or by re- 
^hops, &c within the borough, and being m- ferenoo to the context and obieots of the charter, 
habitant househok ers residing w hin seven g a. & B. 153 ; 1 N. & P. 314 ; 

miles thoieof, aoooidmg to the schedule. Ih. g g_ p Daeey, 6 A. & 

E 374 

Petition not Signed by Majority.] — Under the 
7 Will. 4 & 1 Vict. c. 78, the ciown may grant a 

< 5 harter of incorporation, though the petition for direct of.] A charter of incorporation granted 

it is not actually signed by a majority, either in 7 Will. 4 & 1 Vict. c. 78, s. 49, to a borough 

persons or property, of the inhabitant house- possessing a body corporate, but not 

holders. Eeg. v. Boucher, 2 G. & D. 737 ; 3 Q. schedules to 5 & 6 Will. 4, c. 76, 

B. 641 ; 6 Jur. 851. 'Eeg.Y. Warwlchshire JJ„ confers upon it the same powers and privileges 
II L. J. Q. B. 299. ^^d been so named. Att.~Geu. v. Amn 

* *’ * * Corporation, supra. 

When Town within a County.]— There having corporation established under the charter 

Tieen a de facto giant of a charter of inoorporar “ identical with that previously existing, al- 
tion to a town within a county, and a de facto “Ongh the governing body may be different, 
^rant of a separate quarter sessions to it, the c>ld corporation be- 

court quashed a county rate which included the vested in the new by virtue of the charter, 

town, and refused to entertain objections to the 

vaHdity of the grant of quarter sessions, on the j, Constkuctioh. 


ground that the grant of the crown ought in 

such a case to ho directly impeached by scire Words of Permission— Obligatory.]— If there 
1 facias. Ik are words of permission in a charter to do an act 

« 4 .* nn, which is clearly for the public benefit, they are 

Presentation of Petition.] — The power of the obligatory ; therefore, where a charter declared 
grant a charter of incorporation under that the mayor and jurats of an ancient town 
f Wnl. 4 1 Vict. c. 78, s. 49, attaches on the might hold a court of record for the holding of 

presentation of a petition under the act, and pleas, hut which had been long disused, the 
whatever happens afterwards only affects its court granted a mandamus to compel such court 
on. "T. Aberavon (Corporatiori), 11 to be held, at the instance of an inhabitant of 
7 ; 13 W. E. 90. the_town, though he was not a corporator 

must be a petition ‘reprint- v. HaaUngs, 1 D. & E. 148 ; 5 B. & Aid. IfeSii 
the majority of the mnabitant 24 B. E. 657. 
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Charter confirming Privileges.]— By several 
charters the sheriffs of Norwich were to be 
chosen by the citizens and commonalty from 
themselves ; a subsequent charter confirming 
former privileges, and regulating the time and 
mode of electing sheriffs, omitted the 'words 
from themselves.” The usage, however, both 
before and since had been to elect from among 
the freemen : — Held, that the last charter was 
not meant to vary the qualification ; and that 
the restriction in the former charter could not 
be dispensed with ; and that the election of a 
person not free was irregular. Iteas v. Grouty 
1 B. iSc Ad. lOd. 

Tolls— Grant of Exemption.] — By a charter of 
Eliz., her majesty granted to the inhabitants of 
T. to be incorporated by the name of the mayor 
and burgesses of the borough of T., and also 
granted and confirmed to the mayor and bur- 
gesses, and their successors, “ all messuages, 
lands, tenements, customs, privileges, immuni- 
ties, advantages, &c., within the borough, which 
the mayor ainl burgesses or inhabitants, by what- 
ever names or name, corporate or incorporate, 
by reason or colour of any prescription, for fifty 
years past, had held ; and that the burgesses and 
inhabitants of the borough, and their siiccessois, 
thenceforth for ever should be free from toll, 
passage, pontage, murage, anchorage, coynage, 
wharfage, cranage, keyage, &c., for all goods 
which were their own, throughout the kingdom 
of England, except the city of London” : — Held, 
that this exem}>tion from tolls and dues did not 
extend to tolls and duties arising and due by 
prescription to the corporation of T. within that 
borough. Truro v. lleynalcls^ 1 M. & Be. 272. 

Immemorial Custom — Licence to Eish.]— The 

corporation of Colchester having in 1740 become 
suspended by reason of proceedings on quo 
warranto, an act was passed for preserving the 
Colne fishery, which had been by ancient charters 
vested in them. By that act, after reciting the 
charters and letteis-patent of incorpordtion, that 
the mayor and commonalty, and their pre- 
decessors, had from time immemorial, as well by 
virtue of their prescriptive rights as of the Ict- 
ters-patent, granted licences to oyster-dredgers 
to dredge and take oysters in the fishery, and 
had held courts, and made rules and orders 
for governing and preserving the fishery ; and 
that, by reason of the judgment of the King’s 
Bench, there remained no mayor, alderman or 
justices of peace, nor persons to hold courts, or 
make or enforce rules for the government and 
preservation of the fishery, it was enacted, that 
it should be lawful to and for the justices residing 
within the borough, or within the Colchester 
division of the county of Essex, and they were 
thereby required, to hold courts, appoint officers, 
and grant licences to such oyster-dredgermen as 
should apply for the same, under the usual and 
accustomed payments and fees, and in such 
manner as the corporation, or their predecessors, 
had theretofore used to grant such licences. By 
the act a penalty was imposed uponnon-licenced 
persons dredging in the fishery, and the payments 
and fees for licences, and all fines, were to be 
paid to the justices, and after the re-incorporation 
of the borough, to the chief magistrate, and 
applied in the first place in payment of the 
necessary charges of obtaining the act, and then 
to the assignees of a mortgage on the estates of 
the late mayor and commonity. In X700, by a 


charter of Geo. 3, the borough was re -incorporated. 
In an action against the new corporation for re- 
fusing to giant a dredging licence to the plaintiff, 
the declaration averred that he, before and at 
the time of his applying for such licence, was an 
oyster-drecl^erman, qualified and entitled to 
apply for, demand, and have a licence from the 
corporation under the act of parliament to 
dredge and take oysters in the fishery under the 
usual and accustomed payments and fees ; that 
he claimed at the proper court to be licensed : 
and that the corporation refused to license him ; 
— Held, that, whatever the immemorial custom 
might be, there was nothing in the act of parlia- 
ment which imposed upon the corporation the 
duty or obligation of granting licences for any 
accustomed pajunent or fee, and that conse- 
quently the declaration was bad. Mills v. 
Coleliester Corjmj'ation, 17 0. B. ( n . s .) 635. 

Necessary Majority.] — charter granted to a 
corporation, consisting of two bailiffs and twelve 
assistants and commonalty, or the greater part 
of them, of whom the baiiiifs for the time being 
shall be two, to do corporate acts ; — Held, that 
the necessary majority must consist of the two 
bailiffs and a majority of twelve assistants. God- 
manckester Corj)oratw7i v, ThilHj)s, G N. & M. 
211 ; 4 A. & E. 550 ; 1 H. A W. 686 ; 5 L. 0., 
K. B. 108. 

Exclusion of County Justices.] — A charter 
granting jurisdiction to borough magistrates over 
a distiict not within the borough, docs not 
exclude the county justices, without express 
words. Blanklef/ v. Wuista^bleu, 3 Term Eep. 
279 ; 1 B. ll. 704. 

And though such charter contains words of 
reference to former charteis, in which exclusive 
jurisdiction is given to the borough justices with- 
in the borough, and adds that they shall have 
jurisdiction within the new district in tarn amplo 
modo et forinff, &c. ; yet if thei e is in the latter 
charter a saving clause of the rights of the crown 
and of all other persons, the borough magistrates 
have only a concurrent jurisdiction with the 
county justices, i b. 

Until Oath Taken, Title Incomplete.] — By a 

charter, Edw. I. granted to the burgesses of 0., 
that the constable of his castle of C. for the time 
being should be mayor of that borough, “ swmrn 
as weU to the king as to the burgesses, w'ho, on oath 
for preserving the king’s right being first taken, 
should swear to the burgesses, that he woukl 
preserve the liberties of the burgesses, granted 
by the king, and faithfully do those things which 
to the office of mayoralty belong in the borough.” 
By letters patent, William IV. granted the office 
of the castle of 0. : — Held, that until oath taken, ’ 
accoi'ding to the charter, the title of the gi'antee 
was incomplete. Hex v. Ilobe7‘tSj 5 N. & M. 130 ; 
3 A. & E. 771 ; 1 H. &: W. 444 ; 4 L. J., M. C. 
118. 

Eesidence.] — ^Where a charter of a borough 
directed that when any of the capital burgesses 
should happen to die, or dwell out of the borough, 
or he removed, it should be lawful for the remainder 
to elect others in the place of those so happening 
to die or be removed, omitting the intermediate 
circumstance of dwelling out of the borqugh : — 
Held, that these words were not so unambiguous 
as to warrant the court to interfere, by granting 
a mandamus calling on the mayot^ai?.d burgeeto 
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to elect and swear in two capital burgesses, in the to the «^ame corporation “ all issues fines and 
room of two non-resident capital buigesses, who amercements 

had not been previously removed by the coipora- pernors.’ . . . :--Held, that the avoids di^ 

tion from their offices, for the purpose of taking m either case include recognisances estreated 
this matter into consideration. Bex v. Tmro, on the failure of persons accused of felony or 
3 B. & Aid. 590 ; 2 Chit. 257. misdemeanour to appeal* and take their tiial at 

assizes. JS ottl ngliam C orporatnm^ In re, bb L. J., 

Usage differittg from Cliart8r.]-Electioii of Q. B. 883 [181)7] 2 Q. B. 502; 77 L. T. 210 : 
burgesses must be as directed by charter, though 61 J. P. 725 D. 
usasre different. JPouwll v. Bex, 2 Bro, P, C. 

Grant to Mayor, Aldermen, and Burgesses — 
No Eight, in absence of Usage, in Individual 
Extension of Words beyond Natural Import.] Burgesses.]— See Potter v. Berry, A. III. a. 
—The words of a giant tiom the crown, by a 

contemporaneous exposition and constant usage, Renewal of. 

may be extended beyond their natural import, so ^ ^ i i ^ 

as to confer a right to exercise an office within a Effect of ]— A new charter granted where there 
city and the libeities thereof, giaiited only to be is a prior subsisting one, is void ab initio ; bc- 
exercised within the city. London v. Long, 1 cause two corporations, for the same purposes of 
Camp 22 • 10 B. R. 618. government, cannot legally exist within the same 

^ ‘ ’ ’ * place, and at the same time. Bex v. Amery, 2 

Limitation of Words ]— But “ burgesses ” who, Bro. P. C. 336. 
by charter haye the light to elect a mayor, can- But a new charter of incorporation, granted 
not be limited by usage. Bex v. Goldsmith, 4 after a judgment ot seizure quousque, &c, to a 
B & Ad, 835. body in the same place, is good, notwitli- 

‘ • standing a chaiter of lestitution is afterwards 

In Latin.]— Evidence of usage and practice granted to the old corpoiation ; and such char- 
admitted to explain a charter in the Latin ter of restitution is absolutely ^oul. Bex v. 
language, and of the reign of Philip and Mary. Monk, 2 Term Rep. 515 : 1 Term Rep. 575. But 
Att'Gen, v. Boston Corporation, 9 Jur. 838. see 8. C\, 4 Term Rep. 122. 

A right of free fishery was granted to a borough, 
Usage contrary to Charter void.]— See Bex v. by a charter of Richaid I., which recited a pie- 
Salimy 7 h. J. (O.s.) K. B. 277 ; 9 B. & C. 424 ; vious enjoyment of the franchise by the borough. 
4 Man. & By. 314. 1740, by reason of judgments of ouster against 

all the existing membeis of the corporation, it 
By-law contrary to Charter bad.] — See Bex became incapable of continuing itself, and there 
V. Btmsfead, 9 L. J, (o.s.) K. B. 321 ; 2 B. & Ad. was no mayor or alderman till 1763, when a new 


By-law contrary to Charter bad.] — See Bex became incapable of continuing itself, and there 
V. Btmsfead, 9 L. J, (o.s.) K. B. 321 ; 2 B. & Ad. was no mayor or alderman till 1763, when a new 
699 ; V. 2 Bro. P. C. 304 ; V. charter of incorporation was gi anted to the 

Bex 2 Bro. P. C. 329. borough, by which all the foimer lights, liberties 

’ and fisheries were ratified, confiiined aiul restored 

ConservancyofEiver.]— By a public act passed to the new corporation .—Held, that there had 
in the reign ol Henry VIII. the corporation of been no entire dissolution of the corporation, and 
the city of Exeter was empowered to remove ob- that, by virtue of the new charter of incorpora- 
sti actions to the navigation of the river Exe, tion, the revived one became owners of all their 
paying compensation to the owners of the soil, former franchises, and yeie entitled to the 
wheietheobstructionsweresituated:— Held, first, fishery. Colchester Corporation x.Broohe,7Q, 


that this act did not confer the conservancy of B. 339 ; 15 L. J., Q. B. 173 ; 10 Jur. 610. 
the river on the corporation, JExeter Corporation 

V. Bemm ^Earl}, L. R. 10 Eq. 232 ; 23 L. T. 382 ; New Charter varying Modes of Election.]— 
18 W. R. 879. Ey an ancient parliament loil, it appeared that 

Heicl, secondly, that it did not entitle the cor- the commons, by their petition exhibited in par- 
poiation to file a bill m equity to restrain the hament, prayed Edward III. that the charter 
erection of a pier in the river. Ih. made to his liege subjects, burgesses of the town 

Held, thirdly, that it did not confer any right of Bristol, and the franchises by him granted to 
or privilege on the corporation within the General his burgesses, should be ratified and confirmed in 
Pier and Harbour Act, 1861, s. 14, so as to prevent that parliament. The answer to the petition was, 
the erection of a pier in the river without their that it was assented to and agreed in parliament 
consent being obtained. Ih. that the franchises whereof the petition made 

mention should be ratified and confirmed under 
City of London — Eight to Fines.]— The the great seal. The charter wms ratified by 
charters of the city of London vest in that body, Edward III. accordingly : — Held, that the crown 
’fines for misdemeanours committed within the was not prevented by this proceeding in parlia- 
city, though imposed or adjudged by the court ment from gi anting a new charter to the bur- 
Of king’s bench, sitting m banc in Westmm- gesses of Bristol, varying the mode of electing 
stor, after a tiial at the sittings at Guildhall, the mayor from that provided for in the charter 
V. London Corporation^ 1 C. M. & R. 1 ; 4 recited in the petition to the king in parliament. 


fjT, m ; 3 L. J,, Ex. 223. 


‘ Amercement ” — Bail — Forfeited Eecognis- 


Bex V. Haythorne, 5 B. & 0. 410 : 8 D. & R* 
228. 

Queen Anne, by a charter, granted to the bur- 




iim 




ance.]— A charter of the year 1399 granted to a gesses of Bristol, that they should be a body cor- 
corijoration “all fines for tj^espass and other porate, and releasedto the corporation that power 
whatsoever and also fines for licences to of removing its members which had ' 

1(1 allamerc^intS)?lifft#W«od'%r%iW served by a former charter Hb 
res rtles.|ed ap*y # 

agaihst 
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•acted in opposition to it : — Held, that it did not 
thereby appear that the queen granted this 
•charter in consideration of the former charter 
granted by Charles II., and that the queen’s 
charter was not therefore void, although the 
supposed charter of Charles 11. did not exist. II, 


d. Acceptance of. 


Sufficient Acceptance.] — By a new charter, an 
■old corporation, consisting of a mayor and bur- 
gesses, was made to consist of a mayor, aldeimen, 
•chief burgesses and burgesses ; the three former 
to constitute the common council. The common 
oouncil and a majority of the burgesses expressed 
their assent to the new charter, some by voting 
at an election held under it, and others by a 
written declaration : — Held, that this was a suffi- 
cient acceptance of a new charter. Rex v. 
Hughes^ 1 M. & Ey. 625 ; 7 B. & C. 708 ; G L. J. 
(O.S.) K. B. 190 ; 31 E. E. 288. 


Effect of.] — A corporation being disabled to 
act, accepting a new charter, is not dissolved, but 
•dormant ; and after such acceptance the new 
•corporation is the same as the old one. Colchester 
V. Seaher, 3 Burr. 1866 ; 1 W. Bl. 591. 

By letters-patent the king granted to the 
mayor and burgesses of Lyme Ecgis, the boiough 
•or town so called, and also the pier, quay, or cob, 
with all liberties and profits belonging to the 
same, and remitted also twenty-seven maiks of 
their ancient rent, payable to the king ; and he 
willed that the mayor and burgesses and their 
successors, all and singular the buildings, banks, 
sea shores, &;c., within the borough, or thereto 
belonging, or situate between the same and the 
sea, and also the pier, at their own costs and 
charges thenceforth for ever should repair, main- 
tain, and support, as often as it should be neces- 
sary : — Held, fi.rst, that the mayor and burgesses 
of Lyme, having accepted the charter, became 
legally bound to repair the buildings, banks, sea 
•shores, and mounds «; secondly, that, this obliga- 
tion being one which concerned the public, an 
indictment would lie, in case of non-repair, 
against the mayor and burgesses for their general 
•default, and an action on the case for a direct 
and particular damage sustained in consequence 
by an individual. Lyme Regis v. Henley, 2 Cl. 
A F. 331 ; 8 Bligh (n.S.) 690 ; 3 B. & Ad. 77 ; 5 
Bing. 91 ; 3 M. & P. 278. 


III. COEPOEATB BODY. 
a , Btjegesses. 

Bee Election Law, II. 1. 


See Municipal Corporations Act, 1882, ss. 9, 
201-209. 


Eights of.] — Burgesses created by 5 & G 
Will. 4, c. 76, are not entitled to any share or 
benefit of the corporate property enjoyed by the 
freemen and burgesses of a boiough before that 
act passed. H'ulls v. Lsf court, 2 H. &: 0. 47 ; 
32 L. J., Ex. 193 ; 9 Jur. (n.S.) 695 ; 8 L. T. 539 ; 
11 W. E. 672. 

In an action by some (on behalf of all) of the 
freemen of a borough to establish the right of 
all the individual freemen to share for their 
private benefit the net proceeds of certain pro 
perties vested in the corporation : — Hel^ on | 
^^murrer, that the effect of the saving of rights 
I* 2 of the Municipal Oorpojrations Act of 18^5 | 


was to legalise the beneficial interests therein 
mentioned, without reference to the legality of 
their origin, and, in particular, to obviate any 
objection which might otherwise arise in respect 
of the tendency towards a perpetuity of any 
such beneficial interest. Prestney v. Colchester 
CoTjy oration, 51 L. J., Ch. 805 ; 21 Ch. D. 111. 

An action to establish such rights as aforesaid 
may be brought by parties claiming to he 
entitled, without an information by the attorney- 
general. It), 

In such an action it was held on demurrer 
that in order to enable the plaintiffs to avail 
themselves of such saving of rights as aforesaid, 
it was sufficient for them, after stating the title 
of the corporation by charter or otherwise to the 
property in question, to aver that at the time of 
the passing of the act the rents, tolls, and profits 
claimed by them were not, nor ever had been, 
nor ought to have been, held and applied to 
public purposes, but then were, and always had 
been, held and applied for the particular benefit 
of the freemen, and wdthout pleading that such 
rents, tolls, and profits had been enjoyed or 
acquired by virtue of any specific statute, 
charter, by-law, or custom, or expressly to aver 
that any custom to such effect as aforesaid 
existed. Ih. 

In cases wffiere the land belonging to a corpo- 
ration is taken by a railway company, and the 
purchase money is paid into the bank, the court 
will not allow any steps to be taken with lefer- 
ence to the final application of such purchase 
unless it be satisfied that the freemen are repre- 
sented. Lincoln Corporation, Ex parte, G. N, 
Rg., In re, 6 Eailw. Gas. 738. 

A burgess filed a bill in equity against a corpo- 
ration not within 5 & 6 Will. 4, c. 76, and their 
solicitor, alleging that they were trustees of 
estates for themselves, the town, and the inhabi- 
tants, and that he, as a senior burgess, was indi- 
vidually entitled to rights in the lands, most of 
which had been sold, and praying that the cor- 
poration might be restiained from selling what 
remained of the corporation estates : — Held, that 
if the plaintiff had any right he was entitled to 
it in his corporate and not in his individual 
capacity. Ecan v. Avon Corporation, 29 Beav. 
144 ; 30 L. J., Ch. 165 ; 6 Jur. 1361 ; 3 L. T. 347 ; 
9 W. E. 84. 

If a burgess claims an individual light of 
pasturage in a part of the corporate estates, it 
must be considered as made in his corpoiate and 
not in his individual capacity, and where the 
particular lands had been sold, no distinct claim 
could be made by him individually for compen- 
sation out of the unsold property of the corpo- 
ration. Ih. 

By the Freemen of the Borough of Leicester 
Act, 1845, ceidain allotments of land were vested 
m the “deputies” in trust for the freemen of 
the borough of Leicester and their widows, resi- 
dent within the borough. By the Leicester Ex- 
tension Act, 1891, the boundaries of the existing 
borough were extended so as to comprise certain 
additional places : — Held, that the latter act 
extended the benefits of the Freemen’s Act to 
all freemen lesident within the extended area of 
the borough. Leicester Freemen v. Lewitt, 62 
L. J., M. 0. 51 ; 5 R. 211 ; 68 L. T. 201 ; 57 
J. P. 344— D. 

A right of election given by charter to “ the 
burgesses” cannot be limited by usage to the 
capital burgesses. Rex v. Goldsmith, 4 B. & Ad. 
835. 
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in the body of aldermen were to be filled np out 
of the capital burgesses : — Held, that the accept- 
ance of the office of alderman by a capital bur- 
gess, even under a void election, operated as a 
surrender of the latter office. v. Ilugltei^y 

6 D. & R. 443 ; 8 D. & R. 708 ; 6 B. & C. 88(L 
S. P., Rex V. Ilubhald, 9 D. & R. 143 ; 6 B. & C. 
139 ; 5 L. J. (O.S.) M. C. 24. 

The acceptance by a person holding a corporate 
office of another incompatible office, does not 
operate as an absolute avoidance of the corporate 
office, though it might be ground of amotion ; and 
the acceptance of an incompatible office does not 
operate as an absolute avoidance of a former office, 
in any case where the party could divest himself 
of that office by his own act, and without tiie 
concurrence of another authority to his resigna- 
tion or amotion, unless such authority is privy 
and consenting to the second appointment. Rear 
V. Pattmm, 4 B. & Ad. 9 ; 1 N. & M. 612 ; 2: 
L. J., K. B. ’33. 

Held, also, that as long as he was an alderman 
and justice of the peace of a city of a county he 
was not a person capable of being appointed 
county treasurer. Ih. 

Where a rule is obtained for a quo warranto,, 
upon the ground that a party has vacated a cor- 
porate office, by having accepted a second incom- 
patible office, the affidavits must show a valid 
appointment to the second office, the acceptance 
of which is made the ground of amotion. Rex- 
Y, Ray, 9 B. & C. 702 ; 4 M. & R. 541 ; 7 L. J. 
(o.s.) K. B. 808. ^eQ Rex Y. Pate man, Bex Y^ 
Jimes and Rex v. Tizzavd, A. Vll. a. 


An entry by two persons, who were burgesses 
of a borough, on a field in private occupation in 
the borough for the purpose of sporting cannot 
be justified under a charter granting sporting 
rights within the borough to the mayor, aider- 
men, and burgesses, in the absence of evidence 
of the right under the charter having been exer- 
cised by individual burgesses. Potter v. Berry, 
6 W. R. 71. 

Under s. 233 of the Municipal Corporations 
Act, 1882, burgesses are entitled to inspect the 
minutes of all acts of committees submitted to 
the council, whether these acts are finally ap- 
proved or not. WUliam^ v. Manchester Corpo- 
ration, 45 W. R. 412. 

DisfrancMsement of, by Corporation. ]— See 

Rex V. Great Grlmshy, A. III. c. 


Action for Penalties— Procedure.]— An action 
under section 224 of the Municipal Corporations 
Act, 1882, to recover a fine from any person for 
acting in a corporate office without being quali- 
fied is not a “ proceeding ” to vvdiich the Public- 
Authorities Protection Act, 1893, applies, and. 
therefore section 224 of the act of 1882 is not 
repealed by the act of 1893. IRimjjhrlss v. IFor- 
ivood, 64 L. J., Q. B. 437. 

Resignation— Power to Withdraw.] — Under 
the Municipal Corporations Act, 1882 (45 & 46 
Viet. c. 50), s. 36, which enacts that a person 
elected to a corporate office may at any time, by 
writing signed by him and delivered to the town 
clerk, resign the office, on payment of the fine 
provided for non-acceptance thereof, the resigna- 
tion is completed by the delivery of the writing: 
to the town clerk and the payment of the fine, 
and cannot afterwards, even with the assent of 
the corporation, be withdrawn. Reg, v. Wigan 
Corporation, 54 L. J., Q. B. 338; 14 Q. B.‘ B. 
908 ; 52 L. T. 435 ; 33 W. R. 547 ; 49 J. P, 372. 


Deputy of, not a Justice of the Peace.]— A 

charter provided that there should be two aider- 
men in a borough who should act for one year,, 
by themselves, or their deputies ; that, on their 
death or removal, other aldermen should be 
elected, who should act for the rest of the year,, 
by themselves, or their deputies ; that, in the 
absence of the aldermen, new aldermen might, 
be elected in their room : and that the aldermen 
for the time being shonld be justices of the peace- 
for the borough : — Held, that the deputy of an 
alderman was not a justice of the peace for the: 
borough. Jo-nes v. Williams. 5 B. & R. 654 ; R 
B. & C. 762 ; 1 Car. & P. 459, 699 ; 3 L. J. (o.S.> 


<?. Amotiok OF Members. 

_ By-law giving Power of Amotion for iust 
Cans^ good.]— ,See Rex Y, Riehardson, B. IX b • 
and O (xrady v. Mercers^ hospital, B. V. ’ 

1835 & 

Municipal Cor- 

poiation Acts have not taken away the power of 
fs amove any of its members who 

oif;. visTistr “"‘"I "«? 

Power to Amove, how to be Exercised 1— If 
a member upoa a aon- 

that p^pb' ‘i^yi it is as necessary 

that each member should be summoned and 

to bp*^°**°® particular business intended 

number“®» "^7?“’ “ *’^® ®^®® select 

Ken 3W 2 Burr. 738 ; 2 Ld. 

.®"““oiis of a corporation as- 
sembly IS requisite to amove a member. Hex- v 
Limrpool, 2 Burr. 723 ; 2 Ld. Ken. 42L 
_ A power reserved to the crown in a charter of 
S mTre^'o? tb ®'®0'^®' order of council, one 
SlT onv *^-® which declared that 

^ 01 aiy of them so amoved should actually 

whLlTiko”^ process, be amoved, and 

wMoh also provided, at the same time, that upon 

TroLTfo fib corporators mi|S 

w *^® w^®a“oies, cannot be exer- 

n^ber to°™ * f sufficient 

numbei to make a re-election ; and therefore an ‘ 

amoval of all is iUegal and void. HeTl ^trv < 
1 Anstr. 178 ; 2 Br. P. C. 336 ; 2 Term Rep Tl?-’ ' 

TerSRe?.lA?’' 1 

1 Jffi r ^ 

wS® tbp\°^ non.?esidence 

within the borough”;— Held, that this gave ^ 
them a discretionary and not a compulsory pow« 
of amotion. Rex v. JFesilooe, 5 D. & E. 414 ^ I 

Where non-residence is a ground for removino’ I 
nrSTfF “ to summ^ hirS * 

§“CgL m p 

tiot S mPPrf"pl''«" ‘® ®°“P®1 ^ ®°rpora- « 

P~Pri®ty of removin^r-resiS'^Sbera ^ 
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rule for a mandamus to the corporation to re- 
store him, on the gromd that he might be , 
lable to proceedings, if he continued to act 
merely upon the rescission of the resolution :— 
Held, that the corporation had done all they 
could do,^ and that there was no wrong which 
toe mandamus could remedy. Reff, v. Rf/de 
Corporation, 28 L. T. 629. ‘ ^ 

, a Member without bearing 

tbe CounoU to declare the 
Office of Mayor, Alderman, or Councillor to be 
^cant on Banlauptcy or Absence.] —See 
Municipal Corporations Act, 1882 (45 & 46 Viet, 
c. oU^, s. 39. 

IV. MAYOR. 


Eor what Cause.]- An alderman of London in 
custody m execution, and under an escap^ar 
rant, without probability of discharge mav bw 
amoved. Itex v. LoUol 4 Dough 361 ’ ^ ® 

A corporation, possessed of a common m.ade i 

wdthtm stock’ thereon 

fVn 1 P; A freeman, who had stocked his 
®*®®^®‘^ fen more in the name of 
another freeman. For this he was disfranchised 
by the corporation ;-Held, to be no cS of dk 

' oXred1“restOTrb ■ P®'’®“Pf®'7 “landamus was 

Eemedy for IUegal Amotion .] -a town 
“®“®oient grounds, and by an 
^11?^^ mode, passed a resolution remoTino- an 
alderman, and declaring his office void At the 
next meeting the oouncU formally Sndtl ^he 
previous resolution. The alderAnbtoed a 


''• “ Individual on Contract entered 

into by bim on behalf of himself and the other 
Burgesses.]— The highest bidder for lands sold 

behn?f ^ corporation, on 

,t, behalf of himself and the rest of the burgesses 

borough, the vendors of 
cl the lands, signed a contract in which they mutnally 
a promised to fulfil the conditions of sale on their 
conditions stated the title 
t Pi‘emises, and stipulated 

default; the only act therein mentioned to be 
-Hpvf receiving the deposit : 

’ }ii« ^0^ maintain an action in 

^ b eno? nf ""ff purchaser for* 

Taunt^ 3^4 contract. Roiven v. Iforris, 2 

Bis qualification — Interest in Contract. 1 In an 

, action against a defpdant for penalties for aeSng • 
as mayor while disqualified, it appeared that 

persons who had contracted with ^tKunc? 
who were constituted the local board of heSth’ 

; to constnict public works in the borough pur- 
chased from the defendant iron work for the 
purpose of fulfilling their contract :-Held that 

““ interest in the con- 
tiact Within 5 & 6 Will. 4, c 76 s 28 

1126 , 23 L. J,, Q. B. 2,o4 ; 18 Jur. 894 ; 2 W. E, 

The defendant, having contracted with com- 
missioners under a local act to erect 'waterworks 
for siipplymg the town with water, assigned bv 

stlto to^h^P^'''^^^ incomplete ■ 

state to the commissioners. The deed contained 

a covenant on the part of the commi^Snm to 

the wl-f °o“r‘^T‘ abandon 

rnc woiks, or, having completed them sbonld 

St“y" SI ®“ 

/I followed a covenant on the part 

of the defendant not to molest or obstruct^the 
commissioners in proceeding with the workq tstt 
the town ? hoard of health, by which - 

of hS tCnc constituted the local board 
or neaith, the powers, contracts, and property of 
the oomi^sioners were vested in thf ta^ 

he was not disqualified fm-m 
acting as mayor by the deed: beoS the w 
covenant was a. flPPlTpifrr -Brtd XT_ - ^ 
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money only, within the 5 & 6 Viet, c, 104, s. 1 , 
and both covenants were merely ancillary to the 
assignment, and therefore, independently of the 
6 & 6 Viet. c. 104, s. 1, not within 5 & G Will. 4, 
c. 76, s. 28. Ih. 

Acting without Authority — Costs of Kelator.] 

— A quo warranto alleged that there was a town 
called Bala, and that the defendant, without 
right, exercised the oflSce of mayor of the town, 
and, together with two other persons, the powders 
and privileges of a body corporate, by the name 
and description of the mayor and bailiffs of the 
borough of Bala. He let judgment go by default, 
whereupon judgment of ouster was entered up 
with costs to the relator : — Held, that the relator 
was entitled to costs under 9 Anne, c. 20, s. 5, 
as on this record it must be tahen against the 
defendant that the office which he was charged 
with assuming was a corporate office in a corpo- 
rate place. Lloyd v. Reg.^ 2 B. & S. C56 ; 31 
L. J., Q. B. 209 ; 10 W. E. 625— Ex. Ch. 

Appointing Deputy.] — Until he has taken the 
oath of office, a mayor cannot appoint a deputy. 
Rest V. Roberts^ 5 N. & M. 130 ; 3 A.& E.771 ; 1 
H. & W. 444 ; 4 L. J., M. C. 118. 

Acting as a Justice of the Peace.] — k mayor 
of a borough (who is a justice of the peace by 
virtue of his office, under 5 & 6 Will. 4, c. 76, s. 
57) is not a justice of the quorum. Per Cock- 
burn, C.J. Semble, by Blackburn, J., that he is. 
Reg. V. Llangian, 4 B. & S. 249 ; 32 L. J., M. C. 
225 ; 8 L. T. 422 ; 11 W. E. 776. 

Before 24 k 25 Viet. c. 75, s. 1, the mayor was 
not entitled under 5 & 6 Will, 4, c. 76, s. 57, to 
preside at meetings of the justices. Lloyd ^ Ex 
parte, 30 L. J., Q. B. 2 ; 6 Jur. (N.s.) 1094 ; 3 
L. T. 270 ; 9 W. E. 34. 

Salary of.] — Sums of money to meet payments 
for purposes unauthorised by the Municipal 
Corporations Act, 1882, should not be added to 
the mayor’s salary so as to evade the provisions 
of that act. Att.-Gen. v. Cardiff Corporation, 
63 L. J., Ch, 557 ; [1894] 2 Ch. 337 : 8 E. 268 ; 
70 L. T. 591. 

A reasonable addition may be made to the 
salary of the mayor in anticipation that increased 
expenditure may be incurred by him in cele- 
brating some national event. Ih. 

See also Att.’^Gen. v. Blachibnrn Corporation, 
m L. T. 385 ; A. IX. a. 

Order, not under Seal, for Goods by de facto 
Iffayor— Eecognition of Contract— liability of 
Corporation.] — See Re Grare v. Monmouth. 
B, X. b. 

V. TOWN COUNCIL. 

Powers — Purchase of Lands.] — The town 
council of a borough contracted to purchase baths 
and washhouses which had been commenced by 
a private society, and were held under a sub-lease 
of a portion of lands comprised in a lease of 
tend demised by the owner of the fee, and which 
w^te thus subject to a rent in addition to the 
reserved in the sub-lease, and to the cove- 
nants and conditions in the original lease : 

that it would be a breach of trust for the 
council to purchase lands, the jn 

be lost by thf detenlt of otliers,,^d 
- p^rlprmanee ought not 


' S* , ! 


forced. MulhoUand v, Belfast Corporation, 9 Ir. 
Ch. E. 292. 

Contract for Prison Purposes.] — Whore 

a grant of quarter sessions has been made by the 
crown, under 5 & 6 Will. 4, c. 76, to a newly 
incorporated borough without a gaol, the town 
council has no power, under 5 Geo. 4, c. 85, and 
5 & 6 Will. 4, c. 76, to contract with the justices 
of the county to send the borough prisoners to the 
county gaol. Reg. v. Laneashire JJ., 3 P. k D. 
86 ; 11 A. (k E. 144 ; 9 L. J., Q. B. 9 ; 4 Jur. 121. 

Court of Bequests — Eegulation of Eees.] — 

By an act of parliament a court of reque.sts was 
created at Bristol, and fees, according to a table, 
were fixed to be paid to the assessor and officers 
of the court, with powder for the justices of the 
peace for the city, at any general quarter sessions 
of the peace, to lessen or reduce them. By 6 k 7 
Will. 4, c. 105, s 8, everything provided in any 
local act of parliament to be done by the justice's 
or by some particular class or description of 
members of such body corporate, being justices, 
at some court of general or quarter sessions 
assembled, and which does not relate to the 
business of a court of criminal or civil judica- 
ture, shall and may be done by the council at 
some quarterly meeting of the council. The 
town council, acting under 5 & 6 Will. 4, c. 76, s. 
124, and 6 & 7 Wdll. 4, c. 105, s. 8, by an order 
of council reduced the fees payable to the asses- 
sor and clerk of the court Held, that the regu- 
lation of the fees of the court of requests was 
a matter relating to the business of a court of 
civil jurisdiction, and that the town council had 
no authority to interfere with it. Palmer v. 
Powell, 6 M. & W. 627 ; 9 L. J., Ex. 209 ; 4 Jur. 
825. 

* 

Meetings— Notice of.]— The 5 & 6 Will. 4, c. 
76, s. 69, requires notice of the business to be 
transacted at meetings of the town council to be 
given to every member three days before the 
meeting, but excepts the four quarterly meetings 
for the transaction of general business : — Held, 
that this exception only applies to the ordinary 
routine business, and would not justify the trans- 
action of special business, such as the election of 
a coroner, without notice. Reg. v. Grimshaw, 
10 Q. B. 747 ; 16 L. J., Q. B. 385 ; 11 Jur. 965. 

When the powers of trustees under a local act 
have been transferred to the body corporate of a 
borough, under 5 & 6 Will. 4, c. 76, s. 75, the pro- 
cedure is to be according to that directed by s. 60, 
and not that directed by the local act ; and there- 
fore the notice of meeting directed by s. 69, for 
the meetings of the town council, is the proper 
notice to enable them to exercise the powers 
under the local act. Kidderminster Town Council 
V. Court, 1 El. k El. 770 ; 28 L. J., M. C. 148 : 5 
Jur. (N.S.) 1055. 

A local act for paving a borough provided that 
all orders and proceedings of the commissioners 
for executing the act should be made at a public 
meeting, of which notice in writing should be 
given, by affixing the same upon the door of the 
parish church, on the Sunday, and upon the town 
hall two days preceding such intended meeting. 
Under 6 & 6 Will. 4, c. 76, s. 75, the powers of 
the commissioners were transferred to and were 
thenceforth exercised by the town council of the 
borough. By s. 69, all acts whatsoever anthori«vCd 
or teqntred by virtue of this act to toqb# 
the cOtinoil of sttch borough may be done by 




majority of members present at any meeting 

that always 

that, previously to any meeting of the council 

and of the Ume 

and place of such intended meeting shall be 
given three clear days at least before fuchmeet- 

of the town hall of the borough Held that 
nurnosp^ f meeting of the town council, for the 
ftfr tho ^ aPPombng overseers to make a rate 
for the puiposes of the local act, was properlv 
^ven by athxiug the same on or near the door of 
? 70 with 5 & 6 Will, i, 

Whore a notice of a meeting for corporate nnr- 
L°Th® Siven, a majority of^hose pre- 

any corporate act; but if 
the meeting is a,ocidental, they can only proceed 
to business if they are unanimous: for if one 
diasents, he has an absolute nega- 
tive. Jii‘x V. Ai/nuiton, 2 Selw. H. P. 1U3. 
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s of.]_Under ,i & 0 Will. 4, c. 70, 

“mutes ot a meeting of a town council 
at thi time and signed by the chairman 

V “ee‘“.S. and not afterwards. 

jieg. T. AreKham Corporation, 3 N. A: P 3,7T ■ K i 
& B. 206 ; 1 W. W. A: H. 428 ; 2 Jur. 819. ’ 

Members of personally Uable to Corporation 
for Improper Alienation of Property.!— 8ee Att 
Gen. V. WUmn, Or. & Ph. 1. '' 


g The justices of the borough of L. made an 
s order for the removal of a pauper from L. to A ° 
1 notice of appeal was given by the overseers of aI 
e to the sessions of the county in which L. was 
B situate, mst^ of to the borough sessions, and on 
- ^ ~f«gtheir error, a letter was written one 
‘ •loldnig of the borough ses'sions, 

; ^ '"'Jictoupon the respon- 

. dents attended at the last-named sessions, and 
■ “ order for their costs Held, that 

the recorder for the borough had jurisdiction to 
make such order, and that under the circum- 
stancos the respondents u'ere entitled to their 
costs. -Siy. T. Ln-ds Si-corder, 3 Bl. & El. 661 ; 
30 L. J., M. C. 86 ; 7 Jur. (N.S.) 210 • 3 L T 
699 ; 9 W. E. 270. ^ 1 . d ri. j,. 

Sr ^ botougli has power, under 11 

Kni"* J*’ questions of law for 

32fi : 3 New Sess. Cas. 

94I 3 Cox (- b 17k'® ^ 

The authority of a recorder of a borough isnot 
determined or suspended by the coming of the 
judges into the county, and acting under their 

fessiolfi’lton ’ ““^*^C''cf“’eliemay hold quarter 
sessions of the peace during the time of the assizes 

Cas -^'.9-3 New Sess. 

Jur' 8% 207 ; 13 


VI. EECORDEB. 

^0*’ 1882, ss. 163, 

loo — 168, 17o — 177. 

Jurisdiction.] — By 5 & 6 Will. 4, c. 76, s. 105 
the recorder of a municipal borough has 110 power 
in quarter sessions to hear an appeal against a 
refusal to grant a licence for keeping an inn. 
^£^7. V. Coclthurn or Bristol llecorder, 4 El. & I>1 
1 (N-S.) 3^3; .3 

iT'l J , k. a®i2t‘’ ^ ’ 

The recorder of a borough has jurisdiction to 
hear an appeal against an order made by justices 
tor the costs of removing an insane pauper to a 
Lawrence, 11 Ad. & 
"^'rt ^ l^* ik; D. 1.55 ; 4 Jur. 245. 

The recorder of a borough, which is a county 
Ot a city, has jurisdiction to appoint inspectors of 
weights and measures for the district, and to 
audit their accounts, under 5 6 Will. 4, c. 76 s 

"T- J^'-'xgxton-vpoH-UiiU Itccordev, 7 
Ju. 4., M. U. 100. 

Ihe plaintiff was appointed by the justices of 
the county of b. m quarter sessions inspector of 
weights and measures, for a district comprising 
the town ot B. bubsequeiitly the town of B. was 
obtained a grant of a separate 
court of quiirter sessions. The recoider of B. in 
quarter .sessions for B.. appoiiiteil the defeiid'ant 
iiispeotOT of weight.s and measures. 1 he justices 

?■ sessions appointed i 
the plaintiff mspectur Hekl, that the appoint- i 
merit was neither in the recorder in quarter sos- i 
siotis, nor in the justices of the borough in petty i 

stesiotis, but m thequartorsessionsforthocounty i 
or b., m virtue of whose appointment the plaintiff 
f 7- fiarwood, 6 El. Se W. 830 ; ( 
^ B. J., M. 0. 122 ; 3 Jur. (s.s.) 63 ; 4 W. E. i 








Costs.]— The recorder of a municipal ses- 
s o IS may, on ordering costs, refer the taxation 
of the amount to an oflioer of the court : but such 
tpatum must be adopted by him duringthe oon- 
’ sessions. An order for such 

i v^iVl’ ‘^ribsequent adoption, is in- 

i Writ of Error, to whom Directed.]— A writ of 

• a limough oomt, but, in such 

> oust ail aincndjncnt will bo allowed. Spencer 
. V. nagrjiadur, 5 H. As L. 68 ; 11 Jur. 948.-^ 

Deputy Eecorder— Jurisdiction.!— On an an- 

peal aganist a poor-rate at a boiough quarter 
sessions the rate was ordered to he amended 
with costs, and the appeal was adjourned to the 

amokm ascertaining the 

. nouiit of the costs. At the next sessions the 
deputy reorder, who was a latepajeriu one of 

™ *'^® oi’cJer which 

fixed the amount of the costs :-Held, that the 
making such order was a judicial act ; that the 
tbc b* ^ I'ecm'fier was not a justice of the peace for 

the borough, and therefore the 16 Geo. 2rc IS 

yot/‘ the order was 

637 • 27^ l' J m"'o '' i 8 El. & Bl. 

' tv. R. 80. L 40' Viet c.’ 11 ® 

A borough hayinir first 
lecened a locorder by a charter of Car 1 a sub 

b?thf fit“l“j"' ""T -“i-tkg 

DC tnt Hibt and modem lecorder under thsif ' 
chai ter, declared that it should be lawful for S 

nommate a suffident 
peison to be his deputy in the offioe, and to have 
the same povvets ;-Held, that thisd d not extend 

tori ST in to Xs™ 
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By charter a corporation was to have a capital 
seneschal or high -steward, and a sub-seneschal or 
under-steward, by the latter of whom the judicial 
ministerial functions of a recorder v ere to be per- 
formed, but no authority was given him to ap- 
point a deputy ; and although a by-law of the 
corporation required that tlio under-steward, or 
his sufficient deputy, should be attendant at everv 
court, to discharge the duties of his office : — Held, 
that the undei -steward could not appoint a deputy 
generally to discharge all his ministerial duties. 
Rex V. GraTfse)d Corporatkm^ 4 D. &: R. 117 ; 
2 B. & C. 602 ; 2 L. J. (O.S.) K. B. 94. 

A justification in an action stated that by cus- 
tom a com t of record had, from time immemorial, 
been iiolden befoie the steward and portreeve of 
a borough, or their sufficient deputy or deputies : 
and that a court was holden according to such 
custom before A., being the deputy of B., who 
was then steward and portreeve of the borough : 
— Held, that upon this plea the two offices must 
be taken to have been compatible, and that the 
stew^ard and portreeve might be united in the 
,same person ; and that the appointment of the 
<leputy by the person holding both offices was 
sufficient. Green v. Davies, 3 B. Aid. 60. 


I applicable to this case. Staniland v. Ilopliins, 
9 M. & W. 178. 


Recorder representing County Authority 
under Highway Act.]— Way. 


As to the Liability of the Borough Fund for 
the Salary of the Recorder, where the Popula- 
tion is less than Ten Thousand. ]~See Thetford 
Corporation v. J^orfoUi Count u Council, 67 L. J., 
Q. B. 56 ; 77 L. T. 498. 


VII. OFFICERS. 


a. Town Oleek. 


See Municipal Corporations Act, 1882, ss. 17, 
43, 75. 




Appointment.] — By a local act of parliament 
creating a court of request for a borough, it was 
enacted, that the mayoi*, recorder, deputy recorder, 
aldermen, and common councilmen for the time 
being of the borough, the justices of the peace for 
a certain distnet, together with other persons 
therein mentioned, should be the commissioneis 
thereof ; and that in case of a vacancy in the 
situation of clerk of the court, the mayor and 
aldermen of the borough for the time being, or 
the major part of them, should appoint a suc- 
cessor, and that until such appointment should 
be made, the commissioner, or any three or 
more of them, should nominate officers to do the 
busings of the court. At a meeting of the town 
council, specially summoned for the purpose of 
a clerk, the plaintiff, who was a member 
of the council, was elected by the council, and 
b^ore the end of the election he tendered to the 
mayor his resignation of the office of town coun- 
cillor, together with 50Z. as a fine on resignation, 
under 5 & 6 Will 4, c. 76, s. 51. Ho by-law had 
been made to enforce a fine on resignation, and 
therefore the mayor returned the 501 in the 
. . presence of the council, after the election. The 
council was afterwards 
filled by the election of another person ; and at 
a quarterly meeting of the town council, of 
notice had been given, the pWuililf 
'Elected by tl^e tow?;^ C0U|a^ ■ 


Within 5 & 6 Will. 4, c. 76, s. Taj- 

Held, secondly, that the case was within 
s. 72 of 5 & 6 Will 4, c. 76 ; tlie true con- 
struction of which was, that the body corpo- 
rate, under that act, should be trustees or coni- 
misbioneis for executing, by the town council, 
the powers and provisions of all acts ot pailia- 
ment, of which powers and piovisions the old 
body corporate, or any of the members theieof, 
in their corporate capacity, were sole cominis- 
sioners or trustees befoie the election of the 
town council; and as the mayor and aldciuien 
were, by the local act, sole trustees or commis- 
sioners for the puipose of appointing the clerk, 
that their powers devolved upon the town coun- 
cil, and that the plaintiff was duly elected at 
the first meeting ; that, under all the circum- 
stances of the case, the plaintiff’s resignation of 
the office of town councillor wms sufficient ; but 
that, if it was not, his election to the office of 
clerk had the effect of vacating his office of town 
councillor. Jh. 

A borough, until May 1st, 1836, had its own 
quarter sessions, and W. held the offices of town 
cleik and clerk of the peace. He resigned, and 
thereupon, by a resolution of the town council, 
on July 20th, 1836, 8. was elected towm clerk ; 
but no step was taken towards investing him 
with the office. At an adjourned meeting of the 
council, July 25th, 1836, a resolution was parsed, 
rescinding that of July 20th, and by another re- 
solution T. was elected town clerk." In August, 
1836, the borough obtained a gi’ant of quarter 
sestions, and on August 15th T. was, by les-olu- 
tioii of the council, elected clerk of the peace : 
— Held, on motion for a quo warranto information 
against T., at the instance of S., ior claiming to 
exercise the twm offices, that T. was legally 
appointed town clerk on July 25th, and clerk 
of the peace on August 15th ; that the offices 
were not full at the time of such respective elec- 
tions ; that T. could not be piesumed to claim 
the office of clerk of the peace as incidental to 
the office of town clerk, by the appointment of 
July 25th, no specific act appearing to have been 
done by him in the capacity of clerk of the peace 
between that time and August 15th. Rcq. v. 
Thomas, 8 A. & E. 183 ; 3 H. & P. 288 ; 7 L J., 
Q. B. 141 ; 2 Jur. 347. 


Objection to Title.]— -The office of town clerk, 
under the 5 & 6 Will 4, c. 76, is not the same as 
in the old corporations ; and an objection to his 
title under that act is not aided by the fact of 
his having held the office for more than six years 
before the act passed, under a valid appointment. 
Rex V. Poole, 1 Jur. 942. 




Fees and Remuneration.]— A town clerk of a 
borough cannot maintain an action against the 
corporation for fees in respect of the perform, ance 
of the duties imposed upon him by the Reform 
Actor the Municipal Corporations Act ; although 
he receives no stated salary as town clerk, and. 
although the then corporation, in several vears 
before the jiassiiig of the M unicipal Corpora'tions 
Act, made payments to him for the performance 
of the duties imposed on him b\ the RufonuAcr. 
Jouea V. Carmarthen Corpordtinn, 8 M. & W, 
605 ; 10 L. J., Ex. 401. 




s. 73 
6 & 7 


in Lieu of 
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*• " "w.v/iAgii i,uuu ';iu mucii or 

salax“ ilSgar" of h "■ t 

/..Ti)‘ .ig"Tiv“i; v5 ‘- "- “■ *“ ' » ‘“. V~ i‘-S''S'‘',s2'rE 

A town counoil rc.olved, “that one hundred iimX ed^anlT if “h» v**® arranged and 

guineas be fixed as the salaiy of the town cleA Z- hi^ t:. ® ^ *0 tUs 

for his attendance on the business of the couuoii snnerintend ' '"i-”®* /°*'- **'® Pointer, and to 

and committees, and that he be paid th“Za Snitod iZ e'ltitled to be 

charges m (lefenchiig and bunging actions ” On under s o. the parish officers 

motion to review the taxation of the town nlorVV oKiI i n a ^\ii1oss he cannot, by the reason- 
biUs i-Hchl, that the masteZproceerd °n the mlonZHZ , 

right principle, in considering the salary as a re- Ltitled tn aid. But he is 

munerationforall business, except bri/ciu„ Zh Ztotw reimbursed for the expense of 

sn-E's-ivofstife* ‘h fX^SiS. 

npoI^^resZafen oVtlrcZZ^^^^ on^iZierof"rtm 

as town clerk at 250i. a year, and setting out tte Zioh bo h., respect to 

dutiesofhisofficeastownoleiktobe,amM»otter ZuoLv htf done work as an attorney or a 

things, to prepare aU precepts, orders and o Z town clerZ n c“'j 

doc^ents required for layy‘m^ borough rate ,S N & M 839 ■ fl T' « 

abide by and see all ordeisof the counoil properly ’ 

?rso doT4Zdt Zt Incompatible Offices.l-Where a town clerk’s 

of the mayor and couuoii in the business of the a towZclml’'^ allowed by the aldermen, or whore 
council, but with the proviso, that he be Lid the m™ Lvi?! acted ministerially, under thealder- 
usual professional chirges for oondaotinZo oL SZCoLI®"' officers, the offices were 

posing actions or suits, and all travellino- ami otZr m inZ bl thL^ the appointment of an alder- 

expenses out of pocket :— Held, that tie was en SZ v to«m clerk vireated his former office, 

titled to be paid Ins charges for documeLLore; Tn !' W .“"i, ^ T®™ ®®P- = I 621- 

pared arid attendance given as a solicitor unon o-nfi r.-»rr. ^ burgesses, 

instructions of the councAin oLertoZlS w? ToTZ ^ ^wn clerit, who 

advice as to the validity of a borough rate aLd nmthmZo ^ ^ oI th® peaoe, clerk of assize, 
apnst the enforooment of which the council wL tovL^cler^Zre te Tn ''8®otder, and 

thicateued with litigation ; for that such charo-os The mavnr IZV? hold pleas of certain actions, 
were either, within the meaning of the resolutiSn te Laof bv iZ s fm ’ ®o““\on council were 

charges for conducting or opposing an action or ri v Z govorn- 

a suit, or they were charges for business done oil held aiiv ' m®“® ’^^^® ®®“inion coun- 

upon request, wholly without any of the terms towm eleZLZu Z} ®^® “ '^^8''® *1^® 

or consideration of the resolution, since the duty by a committee mm ®-coonnts w’ere audital 
of the town clerk, as such, as specified in the ^*®®’ ^7 the mayor and bur- 

resolutioii, was, in such a c.ise, ouly to advise to faLci hr was 

the best of his ability, anil not to guarantee the rated bv i remune- 

legal accuracy of his opinion. JS«T. v p,-e°t Iti Hold ^-,^11! «-®®® payable to him :— • 

Q.B 33 ; 20 L. J„ Q. k 17 ; 15 jL. 5 .h! ’ tow nclcL were Zf-®* councilman and 

The business which a town clerk was to perfonn, 1 B At Ad Ly 7 > f “/®?“Pf ‘hi®- v. 

as specified in his appointment, included “ paZ Tim LmZu/el l' ?' 

liamentary proceedings":— Held, that he cLld by the mZnr etZ ^ ^ Wointod 

not recover any remuneration beyond his salary tLir Dle4m-e’‘nn1 

for time occupied in attendance on and oorres^ their 

pondeuce with the council, and journeys to Lon- loLte meZnU ZIZY® ‘‘"ty t° attend the cor- 
don with retorence to bills in parliameiit relating SL The ffiL’ Z f ® the proceed- 

auce ot the former vacated the latter 
town clerk can^ 9 B. At C. 418; 7^1! X 


Expenses Incurred.”]— A town clerk cannot /o s v k R^'"" ^ C. 418 ; 7 L. J. 

claim repayment of money expended by him in ^ A mn't^nZi”' 

the employment of persons to do work in ore r®* th® corporation of Hastings might be 

paring the register Lf parliamentary eTec^Ls f °V't® ®°‘-P°^ation.“ Sard 

which he and his clerks might have dLe. Zf bL w’ ^1!'" ®®P- : 1 »• E. 431. 

By«&7Vict.c.l8,thetownclerksofboronghs the former. A an infenor office. 

to voteforLlioVlLtiZZ muiaciu'^^?^ Trust Moneys for Corporation.]— A 

and by s. 5r>, the expenses incurred by them in Thev neraittS^rb'®^^ 7®*'® t^’^stees of a charity. 
wfiT"tf the act into efEeot are to he repaid :— retain ®'-®‘^'^ to receive ai^ 

Held, that the woids ‘‘expenses incurred” are nlfpil instead of seeing it ap- 

.oQUfined to costs out of poohet, and tLt a towu Fhn 1 ^ P^^’Poses of the trust i—Held that 
j is Mt entitled to any further remunLatiZ the were liable te 

or the time and labour he maydevote totheper“ 7 
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As to LiaT)ility to Bismissal.] — See Tidbits, Iti 
7*<?, Bggington, Ba‘ parte, and v. Harris, 
A. Vll.i. 

b. Clerk of the Peace for Borough and 
Clerk to Borough Justices. 

See Municipal Corporations Act, 1882, ss. 164, 
159. 

Nature of Appointment ]— A cleik to the 
justices of a borough, appointed under 5 & 6 Will 
4, c. 7 6, s. 102, holds office only during the pleasure 
of the Justices, and therefore a quo warranto will 
not lie for his office. Beg. v. Boir, 8 El. k Bl. 
939 ; 27 L. J., Q. B. 151 ; 4 Jur. (N.S.) 410 : 6 
W. E. 282. 

Interest in Prosecutions.]— -Where a 

person is interested in the prosecution of paities 
committed for tiial by the justices of a borough, 
this does not disqualify him fiom being appointed 
clerk to the justices, nor is the office avoided if, 
after such appointment, he becomes so inteiested. 
He is only liable under 6 & 6 Will. 4, c. 76, s. 102, 
as having acted illegally. Ib. 

Acting as-Penalty.]— By 5 & 6 Will. 4, c. 76, 
s. 102, the penalty of 100^ is confined to those 
persons who, being aldermen or councillors or 
clerks of the peace of the borough, shall act as 
clerks to the justices of the borough, and at the 
same time be employed in the prosecution or 
defence of any prisoner committed by such 
justices, and is not extended to all persons who 
shall act as clerks to the justices, and at the same 
time be employed in the prosecution or defence 
of any prisoner committed by such justices, hfe 
y.Jfim-m'e, 1 El. & Bl. 516 ; 22 L.' J., Q. B. 140 ; 
17 Jur. 1115; 1 W.E. 146. 

Interest in Prosecutions — Indictment.] 

clerk to the justices of a boiough which had no 
separate quarter sessions was in paitneiship with 
i., whow'as clerk of the peace for the county 
and who was entitled to receive fees upon the 
arraignment and trial of all piisoners at the j 
quarter sessions of the county. By airaiigement ^ 
between him and P., the foimer was entitled to ‘ 
receive, and did leceive, one-half of the fees 
taken by P. r—Held, that such clerk was liable 
to an indictment under s. 102, being interested 
m the prosecution of offiendeis within the pioviso ^ 
to s. 102. Beg. v. Fox, 1 El. & El. 729 ; 29 L. J t 

^ 1 

Held, by the Queen’s Bench, that 18 &; 19 ^ 
compensation to ‘ 
clerks of the peace for the diminution of their c 
lees, did not affect the operation of 5 &: 6 Will, t 

C-. 76j Bm 102* J' 

was subsequently entered into between a 
the partners, by which the clerk to the borough t 
JustiQes was to have no interest in the fees t 
received by P.:-Hcld, that the clerk thereby P 
prosecutions, the a 
paitnoiship with P. not consti- a 
tuting such interest. A’w v. WiUiams, 3 L. T. ti 


t Seg T. Hayward, 2 B. & S. 58.) ; 31 L. J.. M. C. 
, 177; 9 Jur. (N.S.) 45; 6 L. T. 28.5; 10 W. E. 65,8. 

Salaries and Pees.] — As to the liability of the 
borough fund for the salaries of the recoi derand 
* clerk of the peace, and the fees of the clerk to< 
the visiting justices of borough asylums, in 
boroughs where the population is less than 10,000 
(the county council being only liable in such 
boroughs for the salary of the clerk to the 
borough justices at petty sessions), see Thet-- 
\ford Corporation v. KorfoBi County Cotmed, 6T 

L. J., Q. B. 55 ; 77 L. T. 498. 

c. Treasurer. 

See Municipal Corporations Act, 1882, ss. 18, 41h 

Appointment— Bond for Discharge of Duties.] 

— The 5 & 6 Will. 4, c. 76, s. 58, leqmred that the 
council of a borough should annually elect the 
treasurer of the boiough. While that act was iii 
foice, M. was elected tieasurer for the year end- 
ing 9th November, 1842, if it should so long please 
the council, but not otbeiwise.” He gave a 
bond with sinetics for the discharge of the 
duties of his office. The bond recited the elec- 
tion, and was conditioned for the due account- 
ing by M. for all such moneys, &c., ‘‘as 1,. 

M. , shall or may recover, or receive, in virtue 
of my appointment as treasurer as aforesauL 
during^ the whole time of my continuing in 
the said office, in consequence of the election, 
or under any annual or future election of the 
council to the said office.” After this bond 
had been given, the 6 & 7 Viet. c. 89, wms passed. 
Ihe 6th section repealed the 58th section of the 
previous statute, and directed that, instead of 
the treasiner being annually elected, he should 

hold his office during the pleasure of the 
council for the time being,” M. was re-electetl 
m November, 1843, after the passing of this 
mtter statute ; no fresh bond was taken : — 
Held, that, under the oiiginal bond, the suieties- 
liable ; that the election in November, 
1843, was a f utuie election, within the true intent 
and meaning of the bond. Oswald v. Benvieb^ 
npon- 'Tweed Corporation, q H. L. Cas. 856: 25 
L J., Q. B. 383 ; 2 Jur. (N.S.) 743 ; 4 W. R. 738. 
Affiimmg, 3 El. & Bl. 653— Ex. Ch. 


Uemoval.]-The removal of clerk of the peace 
IS vested by 5 & 6 
nf recorder ; such power 

of bemg ^yen by 1 WS11.’& M. 

(Jriartet lofsioms to oqPitoMe^ 

he town council hai tu) Ho#* 

4 i , 


''P 


Change in Tenure.]— A condition of a 
bond (toted the 8th October, 1839, after reciting- 
that P. had been appointed treasurer of a 
boiough under the 5 & 6 Will. 4, c. 76, was, that 
he should account for and apply all money 
whum should ciome to his hands as treasurer 
(v hether by virtue of bis present or any subse- 
quent appointment to the office), according to 
the directions of the statute, and in every other 
respect act in conformance with the same, and 
all other laws and regulations now or hereafter 
to be in force touching the office of treasurer, or 
the person or peisons performing or liable to 
perform the duties thereof.” In an action 
against the sureties for a breach of duty by him 
I appointment by virtue of 

the 6 & 7 Viot. 0. 89, s. 6, wliich enacted that the 
tieasurer, instead of being annually elected, as 

should 

thenceforth hold his office during the pleasure of 
the wuncil for the time being ;~Held, that the 
bond remained in force notwithstandine iSfe 
^ange m the tenure of the office. Dartmoutlh- 
7 El. & B). 97 ; 26 L J 
Q. B. ®0 ; 3 J iln } ,5 w. E. 25 







Year of Office. "] — The condition of a 

hond, after reciting that S. had hecn appointed 
treasurer of a borough, under 5 & 6 Will. 4, c. 
76 (which by s. 58 requiicd the treasurer of; 
eveiy borough to be appointed every year), was, 
that he should faithfully, and according to the 
provisions of the act, and of such statutes as 
might thereafter be passed relating to the office, 
conduct himself in the office, and peiform all 
the duties thereof : — Held, that the bond did not 
extend beyond the year of office for which B had 
been appointed at the time of the execution ot 
the bond. Cambridge Corporation v. Benriih^ 
E. B. & E. 660 ; 27 L.' J., Q. B. 474 ; 5 Jur. (N.S.) 
265 ; 6 W. E. 653. 


and costs awarded was refused, but a mandamus 
to him to pay was granted. Corpe v. 1 

L. J., K. B. 272. 


d . Judicial Assessoes. 


Ste Municipal Corporations Act, 1882, ss. 175' 
-177, 


Salary— Action for.] — The judge and assessor 
of a borough court, who has been appointed by 
the borough council with a salary, under 5 & 6 
Will. 4, c. 76, cannot maintain an action against 
the coiporation for the amount of such salary. 
Addaon v. PrehUm Corporation^ 12 0. B. 108 ; 
21 L.J., C. P.146; 16 Jur. 643. 


Appointment by Majority of Members present 
at Meeting.] — See Cortis v. Kent Waterworlos 
Co., B. II. 


e. COEOFER. 


Payments by.] — The treasurer of a corporation 
paid to their former cleik (the defendant) his 
year’s salary, both parties believing him r\uthor- 
iscd to make the payment. In fact he had no such 
authority, and the corporation afterwards repu- 
diated the payment, and discharged the defen- 
dant from his situation. The defendant kept 
the money, treating it as having been paid on 
behalf of the corporation. The plaintiff having, 
as the present cleik to the coiporation, bi ought 
an action to recover a sum of money paid to the 
defendant on account of the corporation, and 
the defendant having pleaded a set-off for un- 
paid salary, being the sura so paid to him with- 
out authority by the tieasuier, the plaintiff 
relied on the payment of the salaiy as an 
answer : — Held, that the payment was an answei 
to the set-off, the coipoiation being entitled to 
ratify the act of their treasuier at the time of 
tnal. tiunpmi v. Eggington, 10 Ex. 844 ; 24 
L. J., Ex. 312. 


See Municipal Coipo rations Act, 1882, ss. 171 
—174. 


Appointment.] — Qu^re, whether a coroner in 
a boiough, under the 5 «fc 6 Will. 4, c. 76, can 
regularly be (by s. 62) appointed before the 
giant of a court of quarter sessions has passed 
the gieat seal, though within ten days after her 
Maiesty’s pleasure to make the grant has been 
notified to the council. Reg. y, Grimsham^ 1(> 
Q. B. 747 ; 16 L. J., Q. B. 385 ; 11 Jur. 965. 

But a coioner having acted under such appoint- 
ment, and been recognised in his office by the 
council, for several yeais : — Held, that the office 
was full, and that an information, m the nature 
of a quo wairanto, lay to oust a subsequently 
appointed coioner. Ih. 

A coionei cannot be elected at a meeting of 
the council, held by adjournment from a 
qnarterljT' meeting, no summons or notice having: 
been picviously served upon the members of the 
council stating that such business was to be 
transacted. Ih. 


Before the Municipal Corporations Act.] — By 
the Gi'avesend Piei Act, 3 & 4 Will. 4, c, 101, s. 18, 
the corporation is empowered to appoint clerks, 
treasnreis, collectois, and sncli other officers oi 
assistants as they may think nece&saiy for the 
purposes of the act. By s. 19, it shall not be 
lawful for the coiporation to appoint the person 
who may be appomtoLl the clerk m the execution 
of the act, the treasurer foi the purposes of the 
act ; and a penalty is impcsed on any person 
being the clerk, or his paitner or clerk, who 
shall in any manner officiate for the treasuier : — 
Held, that by the lattei section, the corporation 
was prohibited fiom appointing the clerk to 
such officer as assistant treasuier ; but, wheie 
the corporation had so appointed the clerk, and 
he had discharged some of the duties of the 
treasurer, it was a questu m for the lury, whether 
he did so bona fide, and in the belief that he was 
legally appointed by them as an independent 
officer, or colourably and in evasion of the act ; 
and, in the former case, he would not be liable 
to the penalty for officiating for the treasurer, but 
in the latter he would, llawliim v. Kewman. 4 
M. & W. 613 ; 1 H. & H. 471 ; 8 L. J., Ex. 82. 


Validity of.]— The validity of a charter 

incorporating a borough cannot be questioned by 
an information in the nature of a quo warranto* 
against the coroner of the borough questioniug: 
his light to the office, to wffiich he had been 
appointed under the chaiter. Queen v. Taylor.^ 
3 E. & D. 652 ; 9 L. J,, Q. B. 219. 


Illegality — Costs of Eelator.] — Previously to* 
5 & 6 Will. 4, c. 76, a mayor, by virtue of his- 
office, was coroner of the borough. On the pass- 
ing of that act, a separate court of quarter 
sessions was gi anted, and a coroner was ap- 
pointed by virtue of s 62. Upon an information 
for exercising the office of coroner, judgment 
having been given for the crown : — Held, that 
the relator was not entitled to costs under- 
9 Anne, c. 20, the office not being a corporate 
office within the meaning of that statute. Meg.. 
V. OrimAtaw, 2 B. C. Eep. 146 ; 5 D. & L. 249 ; 
12 Jur. 134. 


See Coroner. 


/. Overseers. 


Action Eeferred by— Eo Personal Liability.] 

— Where a company was authorised by statute to 
pe and be sued by their treasurer, wffio was to 
incur no personal liability, and two actions 
against and by the treasurer had been referred 
to arbitration, a motion for attaehmaht agarnst 
the iw^urer for non-payment of the damages 


See Municipal Corporations Act, 1882, ss. 75„ 
238. 


Appointment.] — The mayor or head officer of 
towns corpoiate and boroughs has the sole ap- 
pointment of overseers by virtue of 43 Elisj, c. 
s. 8, and 5 (te 6 Will, 4, c. 76. s. 6- Meg. v. PmAony. 
12 Q. B. 391 ; 3 Hew Sess. Cas. 312 j 13 h. J. 
M. C. 10 ; 13 Jur, 7. 
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A person appointed to act as overseer for col- the operation of 2 k 3 A^ict. c. 56, s. 1, which ex- 
lecting a borough rate in a portion of a paiish, tends to all gaols and houses of correction the 
nnder 7 A¥ill. 4 1 Viet. c. 81, s. 3, is not one })ru visions of 4 Geo. 4, c. 64. 7/.*//. y. Lan(uii-tfe)\ 

of the borough officers who are to be a])pointed 10 Q. B. 962 ; 16 L. J., M. C. 139 ; 1 1 Jur. 735. 
in every year under 5 k 6 AVill. 1, c. 7(>, s. 58. Held, also, that this prison was not a coniinon 
Birminghmn Corpomtton v. Wright^ 16 Q. B. gaol, within 4 Geo. 1, c. 64, s. 25 : and that the 


3 ; 20 L. J., Q. B. 214. 

g. OpncERS OP Gaol. 

Chaplain.] — Prior to 5 & 6 Will, 4, c. 76, the 


appointment of a gaoler relates to i he business 
of a court of criminal judicature, within the ex- 
ception in 6 (Sc 7 Will. 4, c. 105, s. b. II), 

Surgeon.] — The 2 k 3 Ahct. c. 56, s. 1, wdiich 


city of Bath was incoi pointed hyt he name of the enacts, that the 4 Geo. 4, c. 64, shall extmid to 
mayor,aldermen, andciti/ens of the cityof Bath. <dl gaols, except as to the classification of pri- 
The charter contained the grant of a gaol and a soueiv^, is to be construed with lefenaice to 7 Will, 
limited criminal jurisdiction, to he exercised by 4 k 1 Vict. c. 7<S, and its effect is to ]>ut all 
the recorder and the corporate justices, but not borough gaols, with reference to 4 Geo. 4, c. 61, 
extending to felonies. It also authorised the on the same footing with the gaoH of the bormiglis 
mayor, aldermen, and citizens annually to elect enumerated in Schedule (A) of that act, so' as 
two of themselves to be bailiffs of the city, and to affect them by the pro\isions of that act, and 
directed that the bailiffs for the time being should by all subsequent enactments relatne thei’eto. 
be keepers of the gaol thereof, Aftei the passing Ham mo ml v. Hmrocli, 1 Ex. 41 ; 16 L. J., M. 0. 
of the 5 & 6 Will. 4, c. 76, the new corporation 154. 

received the grant of a separate court of quarter The appointment, therefore, of a surgeon of a 

sessions, with power^ to try felonies, and persons gaol of a corporation is vested in the justice^ of 

were appointed justices for the city by cominis- the borough, and not in the lecorder or towni 

Sion ; but the corporation continued to elect one council, and they aie to make the appointment 

bailiff, w'ho coiitinueil to be the keeper of the at a quart eily sessions, and at a subsCiiuent ses- 

gaol, and appointed the gaoler. In 1842 a new sions to diieet a reasonable sum to be paid to 

w Ml c 1 built under 7 him as a salary, and also sums of money for 

Will. 4 & 1 Vict. c. 78, to which the towni council medicines and other articles. Ih, 

appointed a chaplain Held, that the right to 

appoint the chaplain of the new gaol and house of , ^ 

correction, under 2 & 3 Vict. c. 56, s. 15, was in Constables. 

the town council, by virtue of their authority to Special.]— The 1 & 2 Will. 4, c. 41, is not re- 


A borough newdy incorporated under 5 k 6 


having the government of any c. 41, s. 13 ; audits justices, therefore, may order 
exercised by the justices, “ pro- the county treasurer to pay the recompense and 
s by the lustices in costs of the staves of special constables appointed 

puisuance of these powers, winch shall require by them under the latter act. II? 

payment of any money, shall The 5 ^ 6 Will. 4, c. 76, s. 83, empow'erin^ 

citv 01 boinu^h borough justices to appoint special cuiistabk^ 

tn A o a' ’ that the proviso gave once a year, and to pay them out of the boinugh 

\ ^ amount of the fund, does not supersede the general authorby 

f to nfr b'ive^o|ustIcesofWtown.^a,byl i:2Will. 4l 

porary oonfluement without a residence for a Cost of Maintenance.] The C()st nf the mv 

^ler, and the corporation appointed him. That ami clothmg of the poltoi of a boromto rof ^toh 

house of cost by the Local aovemment Act° iLs, s, 24, 


correction, with residence for a gaoler, were built sub-s. 2 (j), the county council are to'na’v mm’ 

Cle^rteetfwaTm^ belolgbig to 

Cough to ^rter tlsi hrf 1 ® 

mJUL. i !. • being also force under s. 25 of the Police Act, 1890. itoi. 


inadequate, a new prison was built as a substi. 


je uncier s. 2d ot the l^olice Act, 1890. Jleg, 
TIW mihig of Yo/‘hIire Count g Conned, 

I. T Tv/r n 1 ,1 e; . r 1 nn~-i H /X -TV ^ 


«aolActsl7onT4Ger i L 7, gr 8 s 'T Q Th'o/ 

c. 64, to 2 & 3 \ let. c. 56. By 4 Geo. 4, c. 64, s. 2.5 3.91 ; 72 L T 520 ■ 43 \V B ‘tSfi U 7 p 
(which did not extend to the hnrA.io-K\ qia * ’ j 3 VV. h. 386, 53 J. P. 


< which did not extend to the borough), the jus- 340.' 
tices in quarter sessions arc empowered to ai)poiiit 
the keepers for every prison within their junsdic- St 

TTM 1 kce[)er of the common gaol autb 

ficid, that the powx*rof ap* ' 


Superannuation.]— The 11 & 12 Vict. c. 14, s 2 

authorises the establishment of a iiolicc suncr- 

aninuitiATi fmKl in ^ . 


m 


.7;%rn “ boroughs,”\vi.iS7\. 747 

■ borough bv the operation of 7 Will 1 i ‘^Pl'lied in paying superannuation or retiring 

c. 78, 8. 38, whiclSrO^thTSwei^ofr^^^^^^ ^ police constables, a. foUows :-If S 




‘and all thiir® in^tton'’t7rt soiwed afteen years he is entii 

■ ._,i 1 .1?.! relation to th^e reguJa- to retire on a supernmiuation all,™-nAAo 


'f 

i h 


an<l houses of chrreotioBj 
the justices of the ' 







iIa- to retire oii a superanu nation allowance 
be half his pay ; but if he is then able an( 
^ to continue to serve, he shall then i 


m 


■9., 


"m 


-h' 


iiv.' 
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third also, and no more of the ahovc-named 
allowance from the superannuation fund. By s. 

3, no police constable shall be entitled to super- 
annuation who is under fifty, unless reported un- 
fit for service : — Held, that a policeman who had 
served fitteen years and continued in the foice, 
but who was under fifty, was not entitled to re- 
ceive tlie induced allowance undci s. 2. Ilohson 

V. K'nifinton-Kpon-Ifull (h))porut}<m, 4 El. & Bl. 
986 ; 21: L. J., Q. B. 2ol ; 1 Jur. (N.S.) 8i)2 ; 3 

W. R. 405. ^ 

See also Police. 

i. Pkoceedixgs against Oeficers foe Mis- 
conduct. 

Grounds for Removal.]— Seinble, that to justify 
the lemoval of a corpomte officer, there must be 
misconduct s})ecially in the execution of his 
office ; and misconduct in duties which ho has 
peiformed for the corporation, but which are not 
necessarily any part of his official duty, is not 
sufficient, IS\f, V. uYeu hunj {\)rp(}rf(fion, 1 Q. B. 
751 ; 1 G. & D. 888 ; 10 L. J.; Q. B. 2:)() ; 6 Jur. 385. 

Though a corporation may have by statute a 
power to remove one of ils officeis holding a 
freehold office, the Court of Queen’s Bench will 
see that that power is exennsed in a latvful 
manner, and will interfere if it should not be so. 
But if exercised in a lawful maimer that court 
will refuse to inteifere, on the mere ground that 
the power has not been wisely or discreetly put 
in force in the paiticnlar case. Ofigood v. yelson, 
41 L. J., Q. B. 323 ; L. P. 5 H. L. 686. Affirming, 
10 B. & S. 119 ; 20 L. T. 958 : 17 W. 11. 895— 
lx. Ch. 

In the case of removal from office of an officer 
of the corporation, upon an accusation of inability 
or neglect of duty, if there has been such evidence 
given as in an ordinary trial would justify the 
judge in leaving it to a jury to say, as a matter 
of fact, whether the accusation was made out, the 
court will not inteifere wnth the decision arrived 
at by the corporation. Ib. 

A refusal by the towm clerk to deliver up to 
the towm council certain coiporation documents, 
and the corporation seal, and an opposition by 
him to a petition by the council to obtain the 
appointment of charity trustees, do not consti- 
tute sufficient cause to wnriant his removal from 
an office held during good behaviour. Nor is 
such cause fuinished by his acting in conceri 
with another peison, w’ho addressee rahusivc lan- 
guage to an aldeiman and magistrate of the 
borough in a public part of the borough. Tihhits, 
In re, 2 F. & D. 498 ; 10 A. 6: E. 374. 

The 5 & 6 Will. 4, c. 76, s. 60, which gives a 
summary remedy against a corporate officer w’ho 
refuses to comply with tlie provisions of the act, 1 
as to giving up to the town council of the boi ough 
all documents in Ins custody, and paying over 
moneys, does not take awmy the right of action 
which the corporation has against" such officer 
for the breach of duty imposed by that section. 
Ziehjield (Jo)pomtion v. Simpfsoti, 8 Q. B. 65 ; 
15 L. J., Q. B. 78 ; 9 Jur. 989. 

The summary remedy provided by 5 & 6 Will. 

4, c. 76, 8. 60, of committing to gaol town clerks 
or other officers appointed by a town council, 
who wilfully refuse to account or deliver up 
books to the council, is in the nature of civil 

f icess ; and an arrest under a warrant of com- 
ta^ent upon a (Sunday is illegal. Mgqlnqton, 
parte, 2 Ul. & Bl 717 ; 2 U. X,. 23 

r., m Q. 41 ; 224 ; 2 1^. Iffi ^ee 


Egginqton v. Lwlifield Cnrporatlon, 5 El. k Bl. 
l66 ; U L. J., Q. B. 360 ; 1 Jur. (N.S.) 908. 

A person so arrested cannot he legally detained 
under a second w’-arrant, subsequently lodged 
against him, which has been issued at the instance 
of the same parties, though not in their capacity 
as town council, but as commissioners under a 
local act. I h. 

But a detainer under a ca. sa., subsequently 
issued by a third party, and without collusion, is 
a \alid ground for refusing to discharge the 
prisoner, lb. 

A., having the office of towm clerk of a borough, 
to hold and exercise for life by himself or his 
sufficient deputy, appointed a deputy in 1823. 
A bill of indictment having been found against 
A. for forgery, he in April, 1820, quitted the 
country. The deputy died on the 23rd ot April, 
1830. At a meeting of the corporation held on 
the 31ht of May, 1830, by adjournment fiom the 
27th of April, one of the grand common days, it 
wns resolved to remove A. from office, on the 
ground that he had neglected to attend, by him- 
self or deputy, at that adjourned meeting, and at 
other meetings of the corporation : — Held, first, 
that the wmnt of summons to A. was no objection 
to the removal, he not being within reach, Bex 
V. Harris, 1 B. A Ad. 936 ; 9 L. J. (o.S.) K. B. 
165. 

Held, secondly, that A. was properly removed 
from his office, inasmuch as under the circum- 
stances he must be presumed to have left the 
country wfithout any intention to return, and 
theiefore, on the death of his deputy, there was 
no person capable of executing his office. Ib. 

Notice.] — Held, thirdly, that no previous 
notice to the members of the corpoiatioii of the 
purposes of the meeting was necessary, inasmuch 
as it was held by adjournment from one of the 
grand common days, when every member of the 
corporation is supposed to be present. I b. 

Who may Remove.] — The clerk of the peace 
for a borough can only be removed by the re- 
corder, and not by the town council. Beg. v, 
Hayward, 2B.kS. 585 ; 31 L. J., M. C. 177. 

Delegation of Powers.] — corporate body 
having the pownr to dismiss one of its officers 
holding a freehold office on complaint against 
him, referred to a committee of its own body the 
task^ of examining into the complaint, and re- 
ceiving evidence upon it and reporting thereon. 
The committee peiformed this duty. The report 
and evidence wnre duly furnished to the in- 
culpated officer, wdio was then called on for his 
defence. He wms afforded the opportunity of 
being heard, and counsel was heard for him, but 
the corporate body itself did not rehear the evi- 
dence. He was ordered to be dismissed from his 
office : — Held, that this was not a case of delega- 
tion of law'ful authority, but was a due exercise 
of that authority by the corporate body itself. 
Osgood V. Xelson, supra, 

/. Other Matters.— Public Officer. 

VIII. BOROUGH RATES. 

See Municipal Corporations Act, 1882 (45 & 46 
Viet. c. 60), ss. 144 — 153. 

Contributory to County Rates,]— 
passing of 2 & 3 WilR 4, c. 64^ 

.# J., . . 
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Olewer in Berks, which was exempt from the 
county rate, and on the passing of that act a 
fuither part of the parish of Clewer, which part 
up to that time had been chargeable with the 
county rate, was added to the parliamentaiy 
boiough. With this exception no part of the 
borough was hable to contribute to the county 
rate. Upon the passing of .5 & 6 Will. 4, c. 76 
the boundaries of the municipal boiough weie 
made ico-extensive with those of the pailia- 
mentary borough. The borough has a separate 
com tot quarter sessions and a charter contain- 
ing a non-mtromittant clause •■—Held that tho 

ft 

Dute to the account for “other purposes” in 

brfnrf parish of Clewer which, 

befoie the passing of 2 & 3 Will. 4 c 64 wnl 
chargeable with “unty rate. JHeg. t.’ Mme’jt, 46 

c.>’ LV-Rsfs' ’■ 

granted a separate comt ot 
r& 6 a torongh in pureuance ot 

In .n there being no gaol 

assSS'^the hnri^®w'T#*’’ justices 

fw the borough to the county rate Held 

Wn enforced upon the 

lemained un- 

asr. ■“.s.fi.'ss? « at “ »• 
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Altered by Overseers.] - The council of a 

boiough made a boiough late to levy 669/., am! 
assessed a poition of that sum on a paiish within 
the borough. The rate ordeied was 6d. m the 
pound on the value of messuages, and the council 
appointed overseeis to levy it in the parish 
iheoveiseeis, in consideration of eircuinstanceK 
pcciuiai to the paiish, made and assessed the rate 
on that palish at 7d. in the pound:— Held, that 
the rate of 7^/. was invalid, i/r//. v. 

Coiyomtnm, 7 Q. B. 908 ; 13 L. J., Q. B 337 


By whom “made and levied”— Preeent w 
Mayor to Overseers of Parish.]— Bv a ^loca^ 
bv’^i-r umdemidlevSl 

colpoiafion of H. the N 

of tlw assessed at one foiuth 

or Tile net annual value Thp ft j.* 

pSSS-rilfS 

dty. V. Sutton Oceneers^ 51 J. p. 135 , 

>")•» i« 

Kffpa„~ r*^ 

=sr;Mr.Eh€£“s“ 

tte contributions to the councilor MtwL'r^ 
The plaintias levied a borouX’^f 
precepts to the oveisccrs, in wWmon ^tXr,“ 
the amount of the 

each parish, thev stafpri required from 

pr^ptof the amount to^i w eTintL® 

did not invalidate the rate ™ P°™‘^ 


o Town Council.]— A town council of 

a borough, upon the recommendation of the 
nnance committee, made an order that a fair and 

5l“6V?ll®4 b rate, under 

0 b W ill. 4, c. /6, should be made on the several 

parishes parts and distiicts within the borough, 
for raisiiig 1,654/. Is. 9r/., and that part ol 
m within the borough 

estimated at Is. in the pound ; and with resneef 
parish of S. which lies wiSiin 
the borough, it was oidered that the peisons 

Eld within such part 

rated amounts so 

«a!? ^ warrant under the corporate 

seal should issue, diiected to the town clerk 

ot such peisons the amount so rated, and for that 
purpose to issue his warrant to s4h peLons 
lequiiing them to collect, levy, and pay the same 

the^'Swn ’^^asaccordi^ly issued to 

tne town cleik, commanding him to demand 
collect, and receive of the persons appointed to 
act as overseers within such part of the nS of 
H. the sum rated ; and to issue his preS/ such 
peisons to collect, levy, and pay thl saXe to Um 
The town dork issued his precept to the snecS 
ove seers, requiring them, by virtue of In S 

hmi* hi collect, and pay to 

him, by a fair and equal rate, to be made and 
oo^c ed by them, the sum of SeslT Se 

6is.£.“£ 

the limns of the tf^ulh ft 1 

, Szis 

overseeis made a watch rate, after the rate of 6V^ 

A%<zznzs‘s. ?r“* 

bygone Expenses.]— 5 & 6 Will 4 c 7« o oo 

w. 777 ; M. & fS fi T rt 2 M. & 

Beav. m fuLj U 

spectivefy for past liabdSr® V®w?-' 

Corijoratton. 2 L. K. Ir. 371 ’ 
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The borough fund, which was otherwise 
sufficient for all legitimate purposes, was rendered 
insufficient by reason of illegal payment having 
been made out of it, and the corporation imposed 
a borough rate to make up the deficiency : — 
Held, that the rate was illegal, and that all orders 
and resolutions of the corporation imposing it, 
and their precept to the collector-general to 
levy it, should be quashed. 2h. See also next 


Bate made in Bnblic.] — The borough fund 

being insufficient for the purposes specified 
in 5 & 6 Will. 4, c. 76, s. 92, a meeting of the 
town council was held. At this meeting, which 
was not public, an estimate of expenses was made, 
and the estimate contained these items : “ Com- 
pensation to the late town clerk, three years and 
a-half, 105Z. 14?. 10^^. ; law expenses, 800?.” The 
council ordered a rate to be made on the parishes 
within the borough ; and subsequently a warrant 
signed by the mayor was issued to the treasurer. 
This warrant directed the treasuier, “within 
100 days from the date hereof, to demand, collect, 
and receive,” from the churchwaidens and over- 
tseers of the several parishes, the lespective sums 
assessed upon them. On the same day the 
treasurer issued his precept to the overseers and 
churchwardens of St. M. (a parish within the 
borough), requiring them to pay to him the 
amount of the borough rate assessed on that 
parish, “within 100 days next after the receipt 
hereof.” On the 29th July, 1847, a copy of this 
precept was served upon one of the overseeis of 
iSt. M. He appealed against the rate, but it was 
confirmed. He ceased to be ovei seer in March, 
1848, and in August of that year, having been 
•summoned for non-payment of the late before 
the mayor and another justice of the borough, a 
warrant of distress was issued, signed by them, 
under which his goods were seized, and he there- 
upon brought replevin : — Held, fiist, that a 
borough rate need not be made in public. Jones 
v. Johnson (in error), 7 Ex. 452 ; 21 L. J., M. C. 
102; 16 Jur. 840— Ex. Ch. 

Held, secondly, assuming the words in the 
above section “to be incurred” have leferenceto 
the time of making the rate, yet that as it did 
not appear that the items in the estimate were 
really bygone expenses (the compensation to the 
town clerk not having been then fully ascer- 
tained, and the council, before the delivery of the 
solicitor’s bill of costs, being justified in ti eating 
the expenses of litigation as expenses not actually 
incurred), the rate could not be said to be retro- 
spective, and was, therefore, valid in this respect. 
Ih, 

freeing Bridge from Toll — Improvement not 
•authorised — Payment out of General or Im- 
provement Bate.] — A private improvement act 
•gave the municipal borough power to levy 
general and improvement rates, and the latter 
were to be applied (amongst other ways) “in 
carrying the several purposes of this act .... 
into execution, and for the improvement or 
benefit of the borough in such manner as the 
corporation from time to time think fit.” The 
corporation of the borough, in order to provide a 
free passage over a foot-bridge subject to tolls, 
made an agreement with the owner of the bridge 
•that, in consideration of a yearly sum to be paid 
by the corporation, the bridge should be opened 
for the free use of passengers, but this improve- 
ment was not amongst those specifically autho- 


rised by the legislature : — Held, that this agree- 
ment was not ultra vires or void, but that no 
payments could be made thereunder by the 
corporation out of the general or improvement 
rates, and that only an accidental surplus (if 
any such existed after applying the rates to 
their respective purposes) could be applied for 
such payments. Meweastle-npon-Tym Corpora- 
turn V. Att.-Gen,, 62 L. J., Q. B. 72 ; [1892] 
A. G. 668 ; 1 B. 31 ; 67 L. T. 728 ; 56 J. P. 
836— H. L. (E.) 

Bepair of Highways.] — Before the Towns 
Improvement Clauses Act, 10 & 11 Viet. c. 34, 
the borough of A. was divided into a town and a 
country district, each maintaining its own high- 
ways. That act was incorporated in a local act 
for the improvement of the borough of A., except 
so far as anything in the former act was varied 
or otherwise provided for by this." By the latter 
act, the mayor, aldermen, and burgesses of A. 
were empowered to cause any street in the 
borough to bo sewered and paved at the expense 
of the adjoining landowners, and certify the same, 
when completed, to be a public highway ; and 
that it should be lawful for them from time to 
time to make a rate for the maintenance of such 
highways upon the occupiers of all houses and 
lands within the boiough. By 10 & 11 Viet. c. 
34, s. 48, commissioners (that is, the persons or 
body coiporate intrusted to execute any local 
improvement act incorporated wnth this) shall 
be the surveyors of all highways within the 
limits of such local act, and shall have within 
those limits all the power of surveyors ; and the 
inhabitants of the district within those limits 
shall not be liable to highway rates in respect of 
roads within other parts of the parish in which 
the district is situate. By s. 49, the commis- 
sioners are to be indictable for non-repair of any 
public highway within the limits of such local 
act, in the same manner as the inhabitants 
thereof, or of any parish or other district therein, 
w^ere liable before the passing of such act : — 
Held, that the mayor, aldermen, and burgesses of 
A. were bound, as commissioners, under 10 & 11 
Vict. c. 34, to rate the whole borough for the 
repair of highways paved and certified under the 
local act, and likewise to rate the whole for re- 
pair of the public highways not so paved and 
certified ; and that a rate upon the country 
district alone for repair of the highways within 
it (not paved or certified) was bad. Slater v. 
Asliton-%)ider-Lyne Corporation, 18 Q. B. 398 ; 
21 L. J., M. C. 185 ; 16 Jur. 992. 

Watch Bates,]— By 5 & 6 Will. 4, c. 76, s. 92, 
the council of a borough was authorised to impose 
a watch rate on all property in the borough, 
situate within 200 yards of any street or con- 
tinuous line of houses. By 2 & 3 Vict. c. 28, s. 1, 
the council is authorised, if they think fit, to 
cause the whole of the borough to be watched, 
and to order that the whole borough shall be 
assessed to a watch rate. Such an order having 
been made by a council of a borough : — Held, 
that all property within the borough, though 
situate more than 200 yards from any street or 
continuous line of houses, was liable to be rated ; 
and that there was nothing in the 2 & 3 Vict. 
c. 28, to limit that liability. G, W. By. v. 
Ma%den'head Town Counoil, 11 0. B. (N.S.) 653 : 
31 L. J., M. 0. 113. 

Arable and meadow lands in a parish were 
exempt from a town rate under a local act. The 








Bate for Particular Purpose. ]-~.Wliere a 

borough rate on the face of it purports to be 
made for a particular purpose, and if no express 
power to appeal against it is given, an appeal 
wid not be aUowed merely to ascertain whXer 
It is made for that purpose. Bsg. v. Imwidh 
8 D. 0, 103 f 1 W. W:& H 337 

®cii8ts iMr% on 

account of its beuig a. bor<M 3 gli ij, •' 

^ 4 , 
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town having been incorporated under 5 & 6 Will. 
4, c. 76, and the borough declared co-extensive 
wdth the parish, a borough rate was made for 
purposes including the expenses of the con- 
stabulary force Held, that under 5 & 0 Will. 
4, c. 76, ss. 84, 92, all property within the 
borough was ratable to the watch rate, pro- 
vided it was within 200 yards from a street or 
continuous line of houses, but that so much of 
the lands as was beyond that limit continued 
not ratable. Mallet v. Brighton Orer seers, 7 
El. & BL 342 ; 26 L. J., M. C. 61 ; 3 Jur, Cn.S.) 
237 ; 5 W. E. 198. 

Iiiiiiitatiou of Amount.] — By a local act a to%vn 
council was empowered to make a rate for de- 
fraying the expenses of a library and a museum. 
It was provided that the amount to be levied 
should “not in any one year exceed Id. in the 
pound upon the ratable value of the property 
within the borough liable to such rate ” :—Held, 
that tile amount must not exceed Id. in the 
pound upon the ratable value of the property 
witiiin the borough actually capable of produc- 
ing and yielding the amount. Brown, Bx parte, 
31 L. J., M. C. 108; 6L. T. 241. 

Publication.]~XJndcr 5 & 6 Will. 4, c. 76, s. 88, 
the town council of a borough took on themselves 
the powers given to inspectors under 3 & 4 Will. 4, 
c. 90, as to lighting a township in the borough^ 
and made an order on the overseers to coUectand 
fiay a sum named. Within the township was a 
parochial church or chapel, being the only place 
where poor rates had ever been published ; but 
there were also, within the township, two other 
chuiches of the established church recently built 
and some dissenting places of worship. The rate 
made by Ihe overseers, in compliance with the 
order, was published in the first-named church 
or chajiel only : — Held, an insufficient publication 
under 7 Will. 1-^1 Wet. c. 45, s. 2, and that the 
rate ought to be quashed on appeal. Beq, y 
If 4 Q. B. 141 ; 3 G. & H. 372. 

Appeal. ]~The power of appeal against a 
borough rate, under 5 & 6 WiU. 4, c. 76, s. 92, is 
confined to the grounds of appeal against a 
county rate, imdp 55 Geo. 3, c. 51, &, 14, and 
therefore an individual cannot appeal for any 
pmonal grievance, or on the ground of the rate 
teng retrospective, lleq. y. Bath Recorder, 1 
P. & D. 622 ; 9 A. & E. 871 : 8 L. J., M. G. 96. 

Notice of.] — Notice of appeal against a 
borough rate must state directly that the party 
appealing is aggrieved, or must show facts from 
® coEected. Bex v. Boyid, 6 A. 

P Becorder, 1 N. & 

E 756; W. & D. 497 ; 6 L. J., M. 0. 119 
Notice of ^ appeal to the town clerk is suffi- 
cient, as he is the officer of the town council who 
made the rate, y. Carmarthen Becorder, 

8 N. & P. 19 ; 7 A. & E. 756 ; 7 L. J., M. C. 17. 


The 7 Will. 4 & 1 Viet. c. 81, s. 2, authorised 
a borough rate to meet certain expenses not levied 
under 5 k 6 Will. 4, c. 76, s. 92, ami provided 
that “ every such rate shall be made, levied, and 
recovered in the manner provided by the said act 
for regulating corporations, and by this act ; ” no 
appeal lies against the rate. Ih. 

— Rate abandoned.] — Where an appeal 
against a borough rate was, at the request of the 
town clerk, adjourned from the Epiphany to the 
Michaelmas sessions, but in the meantime the 
rate was abandoned : — Held, that the recorder 
ought to have heard the appeal, although there 
was no rate produced, and no secondary evidence 
of it given. Beg. v. Hfa^nford Becorder, 1 P. &. 
D. 72 ; 8 L. J., M. 0. 49 ; 2 Jur. 965. 

— Assessment Committee.]— The council of 
a borough made a borough rate to meet the 
expenses of a local improvement act, and other 
sanitary acts, as wmll as for the purpose to which 
the borough fund is applicable under 5 & 6 Will. 
4, c. ( b \ and assessed the same upon a railway 
situate in that part of the borough wffiich was in 
the commissioners’ district. The railw^ay com- 
pany, who claimed exemption from so much of 
the rate as was applicable to sanitary purposes, 
gave due notice of appeal, but did not seek relief 
from the assessment committee :-~Held, first, that 
the company had a right to appeal without going 
betore the assessment committee, for the latter 
there being no objection to the valuation list! 

L. St N. W. By., 46 L. J., M. 0. 102. 

Held, secondly, that the local improvement 
act was not repealed ipso facto by the later 
public acts, and an exemption granted to the 
railway company in 1848 still continued in 
force ; such exemption must, theiefore, be given 
eifect to by the authority, whosoever that might 
be (whether the commissioners or the town 
council), who exercised the power of that act 
within the part of the district included in the 
borough. II). 


Enforcing Payment— Warrant of Distress 1— 

A town council of a borough levied a horoimh 

tovmship being one of the townships assessed by 
such rate. The rate was duly levied and paitL 
having a])pealed to- 
the borough quarter sessions against the rate 
the sessions made an order to amend the rate by 
increasing the amount at which the townshin 
was assessed. N o notice of the appeal was given 
to the out township. The overseers of the out ‘ 
township having refused to pay the additioSl 

of the 

^^y»for enfoicingthe payment 
of such additional rate was by a warrant of 
distress issued by the mayor or two juS for 
the borough, under 7 Will. 4 ik; 1 Victi c. 81, s i 
and not by a mandamus to the overseers 'to 

because it directs payment to be 
particular mode, by maHsig or eaoifo 
borough rate, without showing that the 
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borough fund is insufficient ; and this objection 
may be made as an answer to a rule for an 
attachment against those who have disobeyed 
the writ. Meg. v. Moole Corporation 1 G. & D 
728. C, nom. Meg. v. Ledgard, 1 Q. B. 616. 

Against Overseer.]— By 5 & 6 Will. 4 
c. 76, s. 92, councils of boroughs are authorised 
to order borough rates to be made within their 
boroughs, and for that purpose are to have all 
the powers which county justices have by virtue 
ot the 56 Geo. 3, c. 51, for the levying of county 
rates. The council of a borough ordered a 
made, and assessed upon 
the township, in respect of a portion of it, 
namely, the hamlet, which was within the 
borough, a. certain sum. An oveiseer of the 
township was _ called upon to pay the assess- 
ment, and having failed to do so, the mayor of 
the borough issued a warrant, under which the 
overseer’s goods were seized. The overseer 
having brought an action against the mayor for 
the seizure of the goods Held, that the council 
or the borough had no authority to make the 
assessment in question, and that inasmuch as 
the mayor had no jurisdiction to issue the 
warrant, trespass was the proper remedy. 

V. Mortliington, 1 Man. & G. 491 -1 
Scott (N.R.) 432 ; 4 Jur, 918. 

The warrant of a treasurer to overseers is not 
vitiated by reason of its fixing a time for pay- 
ment of the rate different from and more extended 
+ named by the justices in their warrant 

to the treasurer. Jones y. Johnson, 7 Ex 452 . 
supra, col. 601. ’ 


oust the jurisdiction of the Court of Chancery. 
In such a case the crown has a right on behalf 
of those persons on whom the rates may in 
future be levied, to sec that the funds are 
properly applied according to the act, and it 
may therefore proceed either by the ancient 
writ of account in the nature of a commission, 
or by the modern and more convenient proceed- 
ing by information at the suit of the Attorney- 
General and that with or without the assistance of 
a relator : — Held, that an information at the suit 
of the Attorney-General against tlie corporation 
stating the facts charing mismanagement, and 
praying that the act might be carried into execu- 
tion and an account taken of moneys borrowed 
and rates received, &c., was improperly dismissed 
as for want of jurisdiction. Att.-Gen. v. Mnllm 
Corporation, 1 Bh. (iT.s.) 312 ; 9 Bli. S 'I 395 - 
3 Cl. & F. 289. Aid sie M v. 5 

1j. 1. 73. ’ 

IX. BOEOUGH FUND. 
a . Application op. 


+."77 Distress.]— An overseer’s goods are liable 
to distress, although he is out of office at the 
time of the seizure, the distress being given for 
the offender’s goods. II. 

A distress warrant is not less that ^ the 
mayor, although signed by another person in his 
capacity of a magistrate, as well as in that of 
the mayor of the borough. Ib. 

sufficient under the 27 Geo. 2, 
c. 20, although it does not fix the time for the 
termination of the sale. Ib. 

Eeceiver.J— A corporation was authorised by 
act of parhament to raise money for local im- 

of the borough 

rates. Ihe act contained a provision that the 
should in every year pay o£E at least 
the borrowed money 
interest due thereon, and that 

bv determined 

y ballot .—Held, that the creditors were entitled 
to be repaid their principal only in the wav 
mentioned by the act, and that a creditor who 

f giving notioo to the 
wrporation to repay his principal, entitle him- 
^If to have a receiver of the rates appointed 
% the court Preston v. Great Yarmouth 
Corporation, 41 L. J., Ch. 760 • L E 7 Pb 
655 ; 27 L. T. 87 ; 20 W. E. 87^ 

Application of — Jurisdiction of Court of 
Chancery to control— Information at Suit of 
Attorney-Geueral. ]— Where a local act authorised 

a particular manner, and particularly in a sink- 

beiA^ ; i/eumbrance 

debtf^^fO f payment of the 
aeots. Held, that a provision for laving the 

accounts before parliament annually/dif not 




e Trust for Public Purposes.]— Liability of the 
new in^^iiimpal corporations and the ratepayers 
I ot their borough for the breaches of trust of 
the old corporations, and the costs of obtaining" 
t redress- The new corporations succeed to the 
. debts and duties of the old corporations, whose 
i place they now occupy, as well as to their estates, 
t property, and right. Att.-Oen. v. Leicester Coe- 
^ poratwn, 9 Beav. 546. And see Att.-Gen v 
Aerr, 2 Beav. 420 ; 9 L. J., Ch. 190 ; 4 Jur. 406. 

By the Municipal Corporations Act (6 Will 4 
. c 76) the property of the old corporations 
; thereby remodelled is ro be held subieot to the 
. performance of their public duties, and the 
court has jurisdiction to interpose to prevent 
1 any disposition of such property which would be 
; a violation of that trust. Att.-Gen. v. Liverpool 
: torpor at wn, or Aspinall, 1 Myl. & Or 171 • 2 
Myl. & Or. 613 ; 7 H J.. Ch. 51. ’ ’ ^ 

The rnembers of the governing body are the 
agents of a corporation ; and if they exercise 
^ loir functions for the purpose of injuring its. 
interests and alienating its property, they are 
foi’ any loss occasioned thereby 
V. Or. & Ph. 1 ; 10 L. J., Ch. 

o3 ; 7 L. J., Ch. 76 ; 9 Sim. 30. 

A borough fund is constituted, by 5 & 6 Will 
4, c. 76, a trost fund for public purposes, and' 
ordinary Jurisdiction of 
Chancery for the prevention of 
breaches of trast and confidence, whether reposed 
™ ^ corporation. Parr v. 
■Mt.-Gen., 8 Cl. & F. 409 ; 6 Jur. 245. S. P. Att - 
L J Oorpoi-ation, 11 Bear. 120 ; iV 

Promoting and Opposing Bills in Parliament 1 
It.- corporation will be restrained by 

in^^P^mT tlie property vest^ 

promoting in parliament a bill 

powers, -whether the purposes of such bill are or 
are not of public utility, and although there is 
Xi intention to defray 

injunction to restrain the cor- 
™ch bin wiE be 
that thA r»Q if tbe corporation tereo 

be injunciaop^l 

be treated as iMudaes entitled to oppose the^ 
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before the parliamentary committee. Att.~Gen. terms of arrangement he agreed that the corpo- 
T. Waterford Corporation, Ir. K. 9 Eq. 522. ration should pay the expenses of the bill if they 
By the 5 Geo. 4, c. 49, the corporation of lesolved to take the tramways according to their 
Flymonth were empowered to make certain powers in the bill. The council consented to 
waterworks, and were required to supply a these terms, and after the act was passed resolvet I 
< 3 ertaia daily quantity of pure, wholesome, to take the tramways ; they afterwards resolved 
fresh water for the use of her Majesty’s naval to pay the expenses agi eed to. The surplus of 
establishments, in consideration wheieof they the borough funds m the year of these resolutions 
were to be entitled to an annuity. They failed was less than the amount of the expenses, but in 
in an application for an act to extend their the subsequent years the suiplus was greater 
powers. They were lestrained from applying than that amount :—Held, upon mandamus 1o 
any part of the borough fund in paying the the town council to pay these ex])enses, that 
expenses of the application to parliament, there was nothing m the Municipal CoinioratK ms 
Att.-Gen. v. Plymouth Corporation, 1 W. R. Act, 1835, to prevent the payment of this claim. 
445. Reg. v. Liverpool Corporation, 28 L. T. 500 : 21 

Municipal corporations having been reduced W. R. 674. 
by the Municipal Corporations Act, 1835, fiom An application by a corporation of part of tlie 
the position of owners of property to that of surplus borough fund, arising from boiough rat ts 
trustees, possess the ordinary right of trustees to in payment of the costs of a partially successful 
defend their trust property and their rights as opposition to the passing through parliament r»f a 
trustees from attack at the expense of the trust bill for the construction of waterwoiks contaiii- 
cstate. Consequently, a municipal corporation mg powmrs so to inteifere with the stream ot a 
has the right, either under s. 92 of the Municipal river passing through the town as to prevent iK 
Corporations Act, 1835, or under the general efficient action in the removal of the sewa^m of 
law applicable to trustees, to defray, out of the the town, and thereby indirectly affecting the 
borough funds or rates, the expenses of any value of the ratable houses in the borouoli the 
.attack made by bill in parliament, whether tolls of the market and other property constitut- 
against their existence as a corporation, oi ing the borough fund, is not so clearly coiitrarv 
^.gainst their property, or only against theii to the spirit of the 5 & 6 WiR 4 c 76 which 
rights, powers, or privileges ; and that light is provides for the application of such su^lus fund, 

of an interlocutory in- 

<Borough lJandp Act, 1872 junction by the Court of Chancery restraining 

arpiiratm, 48 L J., Ch. 1,>8 ; 10 Ch. D. 204 ; such application. Aft-Gen v. Wigan Corpora- 
40 L. r. 52 , 27 W. R. 332. fion, 5 De G. M. & G. 52 ; 23 L. J Ch 429 • 18 

A waterworks company, estabhshorl to supply Jnr. 299 ; 2 W E 308 ’’ ’ ’ 

•water to a borough, was empowered by act of The 5 & 6 Will. 4,' c. 76, s. 92, enables the 
parliament to make rules and regulations, which surplus of the borough fund to be applied for the 
before coming mto force were to be approyod public benefit of the inhabitants and improve! 
of by two justices of the borough Certain of ment of the borough. By an act subsMSy 

such proposed lules and regulations haying passed, the corporation of a city was auSS 
been biought before toe justices tor approval, to levy certain tonnage dues to be apS toa 
it was thought by the corporation that they specified manner, and after they were^satisfled 
should be opposed. Expenses were meurred the remainder to be applied to oeitain purposT,’ 
m so opposing them and ho opposition was, in some of which were the same as those to 
gireat paih, successful. The company also pio- toe surplus of the borough fund was madfap! 
nioted a bill m parliament with the view of plicable : and distinct accounts were directed to 
obtaining further powers. The corporation, con- be kept of the tonnage dues and bor™<to fund 
giving that the bill was objectionable, opposed The treasurer mixed the two fundMt his 
It lu paihameut, and eyontuaUy it was with- banker’s. The ooipoiation proposed to obtain 
drawn Ordeis were made for the payment, out an act of pailiament for improvmg a ri!er flow! 
of toe boiough fund, of the exposes mcuiTed in mg thiough the city, and applied money from 
opposing toe lulos and regulations and toe bill toe funds at the banker’s TpayTn! Lr “! 
promoted by toe company :-Held, that as toe expenses. An mfoimation was filed” by to! 

did not fall within any of the payments specified Norwich Corporation, 21 L J Ch 139 L T 1* 

m the act, that they were not chargeable upon Where the nrr 4 Tr»nHn-n ri o VVii • ^ v 

t tht 

O. B. 247 ; L. R. 6 0. B 652 • 24 T, T A 4 • J?nnas Act, 1872, m consideration 

W R 1169 ' ’ • ♦ ' , 19 of ceitain benefits being conferred upon the 

A corporation is justified, if acting bonl fide upon^its^ beeXffi^J ^ borough by such bill 
in applying its funds in opposing parliamentary the momoters of the bill 
bills which would affect its existeneo, and mate! StZ rf tof acf tol 
rially injure its powers as a corporation, though which the bill as dra-t! ^at 
no such jiower is exiireasly giW to it by its sent tWt! 6= „■ • ®0“- 

incorporating act. ISower v Sliao Commli the f'r.Ti,.t ° ^^J®'^ded: — Held, that 

mnere, 4 Ir. B., C. L. 489 ^ ZTwZ! tf ° u be taken 

During the progress of the Liverpool Tram- preyfons to Rs 
ways Act, 1871, through paiiiament, the Liver- groumis of eonitv aZ toZ° "Pon 

pool town council authorised toe town clerk to Ld been c!^m!tto!i of faith 

make terms for the purchase of tramwavs with hill promoters of tho 

toe company promoting tLbito ^m. Oefporatim y. O-eme, E 


■7'f^ 
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Costs of Solicitor.] — A municipal cor- chargeable to the borough fund, although the 

poration is not liable for the costs of an attorney jury found the issues ultimately raised on the 
‘Conducting on their behalf an opposition to a mandamus for the late town clerk, it not being 
bill in parliament affecting their privileges, shown that the town council acted otherwise 
unless the retainer is under the common seal, than bona fide in the removal. Reg. v. Lichfield 


»8utton V. SjjectaelemaJien' Co., 10 L. T, 411 ; Toio7h Council, 10 Q. B. 534 ; 16 Q. B, 333; 
12 W. K. 742. 11 Jur. 888. 

The attorney having been retained generally 
Costs of Legal Proceedings ] — The costs of by a resolution of the town council, and having 
-defending quo wan an to informations against aho been authoiiscd and retained by resolution 
an alderman of a borough, and of prosecuting of the town council to take proceedings in oppo- 
a criminal information against a person for sition to the rule nisi for the mandamus : — Held, 
assaulting a justice, are not payable out of that this was a sufficient retainer to warrant 
the borough fund. Reg. v. Rridgeioater Coiincil, the payment to him of the costs of defending 


2 P. & D. 558. 

But a municipal corporation is justified in 
discharging out of the corporate funds the ex- 


the issues. Ih. 

Held, also, that it was no objection to the 
order for payment on account, the attorney not 


penses of defending quo warranto informations having delivered a bill, and it not appearing 
against individual members, if the object of that the sum ordered to be paid exceeded the 
such informations is to impeach the title or sum due to the attorney. Ib. 


destroy the legal existence of the corporation as 
a body. Holdsworth v. Coj'pomtum, 


Where money had been bonfi fide paid upon 
an order of the council, to a town plerk, for 


11 A. & E. 490 ; 9 L. J., Q. B. 121 ; 4 Jur. 605. professional business done by him as a* solicitor, 
P., Att.-Gen. v. yorwich Corpoj'ation, 2 upon instructions given by the corporation, the 
Mylne & C. 40G ; 1 Jur. 398. See also CUfton, mere fact of his having had no retainer under 
Dartmouth, and Hardness Corporation v. Holds- the seal of the corporation is no sufficient ground 


worth, 13 L. J., Ch. 178 ; 8 Jur. 741. 

Expenses of resisting an application for a 


why the court should, under 7 Will. 4 1 Viet, 

c. 78, s. 44, quash the order of the council, as for 


mandamus, directed to a corporation, in order a misapplication of the borough funds. Reg. v. 
ifco try a question, which of two councillors was Prest, 16 Q. B. 33 ; 20 L. J., Q. B. 17 ; 15 Jur. 
{legally elected, cannot be legally defrayed out of 554. 

the borough fund, it not appearing that the Costs incurred by a town council in taking 
rights of the corporation were in any way legal advice as to the validity of a borough rate, 
affected by the issue in question. Req. v. Leeds which they intended to enforce, but concern- 


Corporafion, 4 Q. B. 796 ; D. & M. 143 ; 12 L. J, 
Q. B. 369 ; 7 Jur. 669. 


ing which they were threatened wdth litigation, 
if they should pei severe in their intention, 


Expenses of a prosecution by a mayor for a are costs chargeable upon the borough fund, 
riot and assault upon him whilst engaged in the Ih. 

revision of the burgess list, will not be allow^ed A corporation held trust estates for charitable 
to be charged upon the borough fund, unless uses, and the surplus of the proceeds was to be 
there is an order or a resolution of the town applied for the benefit of the borough. After 
council previously to the prosecution, authorising the passing of 5 & 6 Will, 4, c. 76, the town 
the expenses. Reg. v. Lichfield Council, D. & M. council presented a petition to the lord chan- 
491 ; 4 Q. B. 900 ; 12 L. J., Q. B. 308 ; 7 Jur. 670. cellor for leave to attend before the master and 
iS. P., Reg. V. Sta^nford Council, L. J., Q. B. propose a list of persons, being members of the 
8 Jur. 558. '• ' ■ " 


corporation, as trustees for those estates 


The costs of litigation undertaken by a cor- that an order for payment out of the borough 
poration malJ fide and from improper motives, fund of the costs of those proceedings was illegal, 
or in respect of a matter in which the corpora- the management of the trust estates being taken 
tion is only collaterally interested, cannot be away from the corporation by 5 & 6 Will 4, c 76 
charged upon the borough fund. If, however, s. 71. Reg. v. Warwick Corporation, 15 L. J., 
the litigation is undertaken in the bonJ fide Q. B. 306 ; 10 Jur. 962. 
assertion of the rights of the corporation, the 

costs incurred may properly be charged upon Licensing Appeals.]— On August 13 the 

the fund, although the litigation has not resulted watch committee resolved to authorise the chief 
in favour of the corporation. Reg. v. Tamworth constable to obtain legal assistance at the licens- 
Corporation, 19 L. T. 433 ; 17 W. R. 231. ing sessions. On August 21 the council passed a 

Burgesses having been omitted from the list like lesolution. The chief constable successfully 
cf voters obtained a rule nisi in the queen’s opposed some licensees, five of whom appealed to 
bench, calling on the mayor to show cause why he quarter sessions. On October 10 the watch com- 
should not hold a court to revise the list. The mitteo, having taken the opinion of counsel 
mayor instructed an attorney to show cause, refused to authorise the chief constable to act as 
The court made the rule absolute. The attorney respondent. On October 15 the council resolved 
brought an action against the corporation for to allow him to so act, and to pay his costs. 

that, the litigation on the part When the appeals came on he appeared and 
of tne mayor having been justifiable, the costs opposed them, and they were dismissed with 
were payable out of the borough fund. Leivis v. costs. The amount recovered on taxation was 
Rocheder Corporatioi^^ 9 0. B. (N.s.) 401 ; 132?. 5.9. less than he had to pay. On No- 
13 1 ^ ^ ^ 19 the watch committee resolved to pay 

these costs. This action was brought by the 
Where a town council removed a town clerk plaintiffs as ratepayers to restrain this payment : 
from his office by resolution for misconduct, and — Held, that, under these circumstances, there was 
refused his claim of compensation -.—Held, that no right to use the borough funds for this pur- 
the (Msts of an attorney employed in opposing a pose, for one watch committee has no power to 
timdamus to assess compensation were properly apply to the counoll to pay certain moneys 

voti. IV. o.n 
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which a former watch committee has said ought the policy of the Public Health Act, consider it 
not to be paid, Semble, that in certain cases a to be of substance, and quash the order as of 
watch committee may have power to incur legal course ; and if an action be brought against the 
expenses in connection with the opposition to officer to recover the penalty provided by 
licences either at brewster or quarter sessions, s. 193 of the Public Health Act, I87a, f(}r 
Att,~6ffrL V. Tyaemouth Corj?oration, 76 L. T. being concerned in such contract, and the 
S66. penalty be recovered, the court will also quash 

an order of the council for the payment of the 

Actions against Constables.]— The chief officer’s costs of defending the action. Jiey. v, 

constable of a borough, having, by the direction llamsqate Corporation^ 58 L. J., Q. B. 352’; 23 
of borough magistrates, laid an information Q. B. D. 66 ; 61 L. T. 333 ; 37 W. R. 781 ; 53 
against a person for conspiracy, an action for J. P. 740. 
malicious^ prosecution was brought by such per-son 

against him and a verdict recovered for 2001. ; — Compensation to Officers.] — Tinder 5 & 6 Will. 
Held, that it was not competent to the town 4, c. 76, ss. 66, 67, a corporation executed a bond 
council to order payment of the chief constable’s for payment of an annuity to a person remuvctl 
costs out of the borough fund or rate under 5 A 6 from office ; and also for payment, on demand, of 
Will 4, c. 76, s, 82. Eeg.^. Es'pter Corporation, arrears due before the date. The obligee con- 
6 Q. B.^B. 135 ; 44 L. T. 101 ; 29 W. R. 441 ; 45 senting not to press for the arrears, the council 
J. P. lo8. passed a resolution to pay him interest thereon : 

A member of the constabulary force of the — Held, that such resolution and orders of the 
borough of Liverpool was made the subject of council for payment of the interest were un- 
a libellous article in a newsi)aper, in reference sanctioned by s. 92. Reg. v, Warwicli Coimeil 
to his conduct as inspector of public-houses, in 8 Q. B. 926 ; 15 L. J., Q. B. 3(J6 ; 10 Jur. 962. ^ 

giving a good character to an applicant for a A bond payable out of a borough fund, given 
licence, at the meeting of the magistrates of the by the town council to an officer to secure to 
borough in licensing session, whom he knew to him compensation for offices, some of which he 
have been the keeper of a house of ill-fame, continued to holtl, and a rate levied for the- 
T^on an intimation from, though without the purpose of discharging the bond, is illegal and 
official sanction of, his superior authorities, he the rate being on that account illegal also the 
took criminal proceedings by way of summons Court of Chancery has jurisdiction over both 
before a magistrate against the publisher of the matters. Att.-Gen.Y. Parr, 8 CL & P 409- 6. 
libel, and incurred expenses thereon. The watch Jur. 245. * ’ 

comraitti'e, with the subsequent approbation of 

the town council, made an order on the borough Chain for Mayor.]— The purchase of a gold 
treasurer for the payment of a sum of money chain for the mayor of a borough, out of the 
on account of such expenses. The Idverpool borough fund, is illegal. Att.-Qen. v. Batle^r'^ 
borough fund has a surplus; — Held, that such Corporation, 20 h.T. §02. 
order was not in respect of an allowance, nor a 

charp nor an exponso for tlie purposes of the Jubilee restivities.]— A mumoipal corpora- 
constabulary force withm tlie 5 A: (! Will, i, c. 7(i, tion passed resolutions to the effect that pursuant 

tilt of Municipal Corporations 

^ of tip inhabitants of the borough Act, 1882, a certain sum should be paid to the 
so for a oer- mayor by way of remuneration, and that the 
tiorari to bring up the order for the purpose of maj'or should be requested to take such steps as 
V. Lircrpwl Corpnmtlon he might deem proper for the due celebration of 
m f h Some of the buSLs 

IV ’ilnnii ^ An.-tren. v. Compton, moved to restrain the corporation from applvinir 
s 'i. c .. r. , ‘■'“y P”* 0^ borough fund for this purpli 

^ ■f- o. /6, s. 82, a council of a Hold, that the provisions of the Municipal Cor- 

portions Act, 1882, had not been oontevened, 
*7'; P ^ ^ dofendiiig borough constables and that an interlocutory ininnotion would not 

^tt.-aen.Y^BlaeUiirnC,»-porufkm 
ohwp of thfflr duty. Reg v.r/wm.wn 5 Q B 57 L. T 385. See AM.-<?ea. v. Card!Jf{'orjJom- 
4/7, iX & M. 497. S. B., Reg. v. Stamford, tiOM, cols. 583 and 613. 

Town Coniwil, 13 L. J., Q. B. 177 ; 8 Jur. 558. 

made by the watch com- Power to take Bands compulsorily for Publi.^ 
mrttee, with the approbation of the council. Improvement— Agreement to sell p^ of 

be so taken.]— A municipal corporation 

-■^Sr-jSsSir SSpSSS 

e Illegality of* tL®Mnte2st*^te“S ^ 

• 1 form, but wfll. in pu«^od taking more SiXy aotoB^reqSr^^^ ! 
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purpose of the improvement Held, that the 
corporation was entitled to take aU the lands of 
A., including that portion which they only 
required for the purpose of the re-sale. Galloway 
Zona on Corporation, 36 L. J., Ch. 477 ; L. E 1 

'I"'’- T. 865. 

^eicl, also, that the agreement entered into in 

from dotnfs 0^ iuoapaoitate them 
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I.and.]-^An act 
gave a corporation compulsory powers of pur- 
chasing land to make a market. The 29th 
section required it to sell the surplus not wanted, 

parties a right of pre-emption 

applied » to the purposes of the 
acr. i he doth section gave the corporation power 
to borrow on debenture, the H2nd section power 
to mortgage or sell any of its lands “ for thepur- 
+ w^f section provided 
+n till ^ ^ empower the corporation 

to seU without the approbation of the lords of the 
treasuiy Held, that the 32nd section did 
not authorise a mortgage of the surplus land for 
the purposes of the act, but that it must be sold 
as directed by the 29th section. De Wmt(m v. 

Corporation, 26 Beav. 533 ; 5 Jur. (n.s.) 

Held, also, that a mortgage only of the lands 

required the assent of the 
lords of the treasury. Ib. 

wl Erection of Corn 

Market.] —When a local authority was eni- 
powered by act of parliament to “ enlarge and 
improve the market place” m a borough “with 
^ proper works and oonvenienoes connected 
therewith or belonging thereto,” and, for the 
t borrow money on the 

°Vn purchase 

lands -—Held, that the purchase of a site near 
the plMe where the principal market of the 
usually held, and the erection 
thereon of a now com exchange, was a lawful 
exercise of the powers conferred by the act for 
which money might be borrowed on the credit of 
the borough fund Ait-Gen. v. Cambridge Cor- 
poratwn, L. K. 6 H. L. 303 ; 23 W. E. 37. 

Power under Private Act to contribute Capital : 
Interest before Payment — Public Benefit.] i 

A corporation of a borough, who are authorised \ 
by a special act to contribute 10,000Z. to the funds i 
ot a college, and have resolved that the sum shaU i 
be paid at a time not yet arrived, are not entitled i 
to pay interest on the sum in the meantime, f 

B67' nioln Corporation, 63 L. J., Ch. c 

657 ; [1894] 2 Ch. 337 ; 8 E. 268 ; 70 L. T. t 

Parents by a corporation of a borough to \ 
a university college established within the 1 
borough are not “for the public benefit of the 
inhabitants and improvement of the borough ” 1 
Actl^™88?*^Tj^^^ Municipal Coiporations c 

Money.]— By an act passed in 1851, 1 
certain property before vested in commisioners o 
was vested in a corporation. Powers were given a 
to the council of purchasing land for the nur- c 
posffi of the act, and of executing improvement v 
works specified in a schedule j the expenses of w 
®/Wng new approlcS to the a 
for enla,rging and altering the c 
existing streets to be defrayed by a street im- h 


45 ^ 








mi 


he provement rate, not exceeding 6^7. in the U., and 
of mortgageable to the extent of 100,000Z. ; and all 
ly other expenses of carrying the act into execution 
ly to be defrayed by a borough improvement rate 
. 1 not exceeding 2.v. in the 11., and mortgageable to 
, the extent of 150,0007. Prom the street im- 
m provement rate certain classes of persons were 
m whoUy exempted, and canal and railway oom- 
pames were in part exempted. Nothing therein 
contained was to alter any of the powera, privi- 
- legos and authorities vested in the corporation by 
r- any past or future acts in relation to municipal 
h TOrporations. By another local act, passed in 
1, 1861, other specified improvements were provided 
1, for and it was declared that the expenses of 
e widening and improving certain specified streets 
r were to be defrayed out of the street improve- 

r mentrate. The 23 & 24 Viet. c. 16 (Corporation 
Mortgages Act- I860), empowers corporations 
d obneraUy, with the approbation of the treasurv 

a upon appheation made after due notice given to 
e make purchases of land for pubHo purposes; but 

1 nothmg therein contained is to repeal, abridge or 
1 aflect any power or authority of any body corpo- 
1 rate or council under any local act. The corno- 
;. ration haying oontocted forthe purchase of laid 
) for the widening of a street (not comprised in the 
, the local acts of 1861 and 

! 1»6]), ^d having (after due notice given, and 
' parties interested in the scheme had been 

neard before a commissioner deputed bv the 
treasury) obtained the sanction of the treasurv 
I to the purchase of the land, and the chargino- of 
[ piirchase-monef 

L Jleld, that the corporation was lawfully em- 
i powered to raise the purchase-money out of the 
borough fund. v. Birmlnglimi Cor- 

poratwn, L. R. 3 Eq. 552. 

A covenant by a corporation to repay money 
boiTowed after the passing of the 5 & 6 Will 4 
c. 76, IS valid, although the money was not 
borrowed any of the purposes to which 
the borough fund is applicable by s. 92, and 
although the covenant is contained^ in a mort- 
gage deed, made without the approbation of 
the lords of the treasury. Payyie v. Brecon 

6 VwTsoT ^ ^ 495 ; 

A bond given by a corporation, after the nass- 
ing of the 5 & 6 Will. 4, c. 76 but 
passing of the 6 & 7 WiU. 4, c. 104, to secure a 
sum borrowed for the purpose of pay- 

mg debts contracted by the corporation before 
the passing of the first-mentioned act is valid 
notwithstanding the 92nd section of the formed 
'bteypose a diificnlty in the way of the 
obligees obtaining satisfaction of a judgment 

g Ttta-^ CorplrJhn, 9 

o'lr Cravesend Corporation 

lofw.-r.i,*' ■■■ ™ (»“)' 

befOTe^r6*&^fl°w1n T** corporation 

oetoie the 5 & 6 Will 4, c. 76, under 1 & 2 Viet 

c. 110, s. 13, operates as a charge upon all lands 
and hereditaments of the corporation, whether 
acquned before or after the passing of the 
Municipal Corporations Act, the court bSuff of 
opinion that even if the latter statute standn? 
alone would have prevented the i^dTmen^ 
creditor from charging after acquired 
which, semble, it would not, that obiSS 
was removed by 6 & 7 Will 4 o 
and that the power by that section given to 
corporations of charffiner their inn/ic i 

to Sd 
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satisfaction, of any debt contracted by them 
before the passing of the 5 & 6 Will. 4, c. 76, is a 
power which they might exercise for their own 
benefit, within the meaning of 1 & 2 Yict. c. lit), 
s. 13, the words “ for his own benefit ” meaning 
no more than for his own use, not as a trustee. 

n. 

A judgment entered up against a corporation 
for a debt contracted subsequently to the 5 & 6 
Will. 4, c. 76, is no charge upon any part of 
the corporate property not authorised to be 
charged therewith in the manner pointed out by 
S.94. II, 

A corporation borrowed 200Z. of M., to 
enable them to pay L., their treasurer, sums 
which he had paid to creditors of the old 
corporation, and gave M. their promissory note i 
for the amount. They did not, however, pay 
over the sum to L., but suffered him to receive 
their accruing income in reduction of what was 
due to him, and applied the amount to purposes 
to which the income would otherwise have been 
applicable : — Held, that the corporation had no 
authority to give the note, as it was not given to 
secure a debt due prior to the passing of the 5 
& B Will. 4, c. 76. Aft,- Gen. v. Lichfield Cor- 
jporatiim^ 13 Sim. 547. 

Payment of Debts,] — Where money, the 
produce of the sale of corporation lands, 
has been paid into court under an act of 
parliament authorising the court to make 
•such order concerning it for the benefit of 
the parties interested as the court shall think 
fit, it is not competent for the court, since the 
stat. 6 & 6 Will. 4, c. 76, s. 92 (the Municipal 
Corporation Act), to order the principal money 
to be paid m discharge of corporation debts 
accruing since the passing of that act ; the divi- 
dends only can he applied for that purpose. 

I The trusts of the Municipal Corpoiation Act are 

I apphcalde to personal as well as real estates. 
Mythe (hrjwmtkm^ Ex parte, 4 Y. & Coll. 55. 

The compensation for lands of a corporation 
allowed to be applied in the redemption of an 
incumbiance upon other lands of the same corpo- 
ration, under the 5 & 6 Will. 4, c. 76, s. 92. 
Cawlmdge Corporation, Ex jarte. Eastern 
Counties By., In re, 6 Hare, 30. 

Power of Alienation.]— The stat. of the 27 
Ehz. c. 20, authorised the corporation of Ply- 
mouth to construct a watercourse or conduit for 
bringing a supply of fresh water from a dis- 
tance to Plymouth, for public objects, as, for the 
supply of the ships and town, and to scour the 
hayen. Mills were erected on the watercourse, 
and the corporation afterwards conveyed away 
a portion of their interest in the leat : — Held, 
that th6 corporation had undertaken the per- 
* formance of a public trust, and could not divest 
themselves of the means of fully executing it ; 
that the pnmary duty of the corporation was to 
provide for the public objects contemplated by 
the act ; and that the surplus water only, after 
»t!8fyiiigthe public purposes, could be applied 
to the use of the mills. The court also con- 
^deted it to be doubtful whether the corporation 
puld alienate the watercourse, or any part, for 
i^llMng their own debt. AU,^Gen. v. Ply- 
&rporati<m, 9 Beav. 67; 15 L. J., Ch. 

^ municipal corppration has full 
nower to disTiose of all liVm o. 
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contrary to establish a trust. Evan v. 
Corporation, 29 Beav. 144 ; 30 L. J., Ch. 165 ; 6 
Jur. 1361 ; 9 W. B. 84. 

The attorney-general has power to restrain, 
or afterwards impeach, the alienation of corpo- 
rate pioperty made pending the granting of the 
charter. 8. C., 33 Beav. 67 ; 9 Jur. (N.s.) 1117 ; 
8 L. T. 594 ; 11 W. R. 709. Affirmccl, 9 L. T. 
187. 

General right of corporations, of whatever 
nature at law, to alienate their lands, held in 
fee, subject as to ecclesiastical corporations to 
the restraining statutes ; and no instance of a 
tiust attached upon the ground of misapplica- 
tion, as not to coiporate purposes, except the 
case of corporations holding to charitable uses, 
Colchester Corporation v. Loioten, 1 Ves. & B. 
226 ; 12 R. R. 216. 

Consent of Commissioners.]— The con- 
sent of the Lords Commissioneis of the Treasury 
to the alienation of the property of a corpo- 
ration required by 5 & 6 WiU. 4, c. 76, s. 94, is 
sutficiently signified by a letter signed by their 
secretary. Such consent can authorise no alien- 
ation or charge of the corporate property, further 
than IS specified in the memorial on which it is 
founded. Arnold v. Graresend Corporation, 2 
Kay & J. 574 ; 25 L. J., Ch. 776 ; 2 Jur. (N.s.) 
703 ; 4 W. R. 478. 

Taking in Execution.] — Execution cannot by 
virtue of 5 & 6 Will. 4, c. 76, s. 92, be had against 
the property of a corporation, acquired since the 
passing of that statute, in satisfaction of a debt 
contracted by the old corporation. Arnold v. 
Bigge, 13 C. B. 745 ; 1 C. L. R. 309 ; 22 L. J., 
C. P. 235 ; 17 Jur. 896 ; 1 W. R. 389. 

Vesting of Property on Incorporation— Trans- 
fer of Stock.] — The words “council of such 
borough” in s. 310 of the Public Health Act, 
1875, mean the mayor, aldermen, and burgesses 
acting by the council. The effect of the section, 
therefore, is that, %vhen the district of a local 
board is incorporated as a borough, all the pro- 
perty of the board (including property acquired 
by them by purchase after the passing of the 
act) vests at once in the corporation, without 
the necessity of any conveyance or transfer. 
In such a case the Bank of England are bound, 
on the request of the corporation, to register in 
their corporate name government stock pre- 
viously standing m the books of the bank in the 
name of the local board, without requiring any 
transfer to be executed. Hyde Corporation v. 
Bank of England, 51 L. J., Ch. 747 ; 21 Ch. B. 
176 ; 46 L. T. 910 ; 30 W. R. 790. 

Repairs to Pew.] — A corporation had, during 
all the time of living memory, repaired from the 
corporation funds a pew in a parish church, to 
which the members of the corporation had been 
used, in their character of corporators, to resort 
for worship. It did not appear that the colo- 
ration possessed any hall or other building 
within the parish .-—Held, that such repairs 
might he defrayed, from time to time, under 
s 92 of 5 & 6 WiU. 4, c. 76. Beg. v. Warmivh 
Corporation, 15 L. J., Q. B. 306 ; 10 Jur. 962. 

Pees.]— Pees, which a justices’ clerk in a 
borough is authorised to take, by a table regu- 
lany allowed and confirmed, under 5 & 6 WiU 4 
t, 76, s. 124, respect of cdl^ges against per^ 
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sons apprehended and brought before the borough 
justices by constables appointed by the watch 
committee, disposed of by such justices, and 
which fees the clerk to the justices cannot 
recover from such person or pei sons, either on 
account of their not being specifically imposed 
on them by acts of parliament, or from their 
inability to piy, are expenses necessarily in- 
curred in carrying into effect the provisions of 
the act, under s. 92 ; and a mandamus will go 
to direct their payment out of the borough fund. 

V. GhmceHer CWporation, D. k M. 677 ; 
5 Q. B. 862 ; 13 L. J., Q. B. 233 ; 8 Jur. 573. 


entitled to recover the lands in ejectment. Boe d. 
Bristol Hospital of Queen Blizaheth Governors 
V. ^Torton, 11 M. & W. 913 j 12 L. J., Ex. 418 *, 
7 Jur. 751. 

Semble, that if property is granted to a coi'po- 
ration, subject to a payment for chaiitable pur- 
poses imposed by the giantor, tins falls under 
the provisions'of 5 & 6 Will. 4, c. 76, s. 71 ; and 
that s. 68 applies, not to such property, but to 
cases where the payment has been made by the 
gift of the corporation itself. Bex v. Sanhey, 
5 A. & E. 423 ; 6 N. & M. 839 ; 2 H. & W. 275 ; 
5 L. J., K. B. 255. 


Improvement not Specifically Authorised — 
Freeing Bridge from Toll — Agreement for, not 
Void, hut Borough Fund not Applicable, except- 
ing any Accidental Surplus.] — See Newcastle- 
upon-Tyne CorpoQ'atkm v. Att-Oen.^ col. 602. 


Non-Kateability of.] — Propeity forming part 
of the borough fund, which, by the Municipal 
Corporation Act (5 k 6 Will. 4, c. 76), s. 92, is 
to be applied to purposes that are for the public 
benefit of the borough, is not lateable to the 
relief of the poor. Beg. v. Ltcerpool Corporation, 
9 Ad. ic E. 435 ; 8 L.' J., IM. G. 41. 

A municipal corporation is not rateable to the 
relief of the poor in lespecl of its propeity, 
although outside the limits of the borough. Beg. 
V. Exmbihter, 9 L. J., M. C. 108. 


Property Subject to Charitable Trust.] — A tes- 
tator, in 1586, devised a manor to trustees for the 
founding, by the mayor and aldermen of Bristol, 
of a hospital for the education of poor infants 
and orphans, and that they should be for ever 
the governors of the same. Queen Elizabeth, by 
a charter, ordained that the majmr and common 
council, and their successors, should be called 
“The Governors of the Hospital of Queen Eliza- 
beth of Bristol,” and should have the government 
of all the orphans, and of all the lands, tene- 
ments, &c., and should be a body corporate and 
politic of itself, tor ever capable of hohling lands. 
The hospital and lands continued vested in the 
mayor and common council down to the passing 
of the 5 ic 6 Will. 4, c. 76. By s. 71, where the 
body corporate of any borough shall stand seised 
of any estate or inteiest of any hereditaments m 
trust for charitable uses or trusts, all the estate, 
right, interest and title, and all the powers of 
such tody corpoiate,. in respect of the uses and 
trusts, shall continue in the persons who, at the 
time of the passing of the act, were trustees, 
until the 1st of August, 1836, or until parlia- 
ment shall otherwise order. Provided that, if 
parliament shall not otherwise direct on or before 
the 1st of August. 1836, the loid chancellor 
shall make such orders as he should see fit for the 
administration, subject to such charitable uses or 
trusts, of such trust estates. Ho act of parlia- 
ment was jiasscd on the subject prior to the 
19th of October, 1836, on which day the lord 
cjiancellor appointed new trustees of the hospital 
lands : — Held, fiist, that the meaning of 5 6: 6 
Will. 4, c. 76, s. 71, was that the estate and 
interest in the uses and trusts only, and not m 
the legal estate, were continued m those in whom 
it was vested by the act up to the 1st of August, 
1836 ; secondly, that the legal estate remained, 
and always had been, vested in the corporation, 
the 71st section affecting only the equitable in- 
terest or right of administering the charitable 
fhnds ; and therefore that the cotporation was 


Property of Hospital — Purchase by Corpora- 
tion.] — A hospital having a corporate charter 
was established in close connection with a muni- 
cipal corporation. The ex-mayor was to be the 
governor, the masters and assistants were elected 
from the corporation, and the mayor and aider- 
men were visitors : — Held, that the corporation 
and hospital were incapable of contracting, and 
a purchase by the corporation of property be- 
longing to the hospital -was set aside. Att.- Gen. 
V. Plymouth Corporation, 9 Beav. 67 ; 15 L. J., 
Ch. 109. 

See also, as to the power of municipal corpo- 
lations to purchase, sell, moitgage, and lease 
corporate land, to contract loans, to tran^fer 
stock, to maintain bridges, to sell, &c., advow- 
sons, and as to the misapplication of corporate 
j property, the Municipal Corpoiations Act, 1882 
I (45 k 46 Vict. c. 50), ss. 105-132 ; and as to the 
I payments to be made to, and the application of, 
the borough fund, ss. 139-14.3. 


I. How Chaege objected to. 


I Mandamus.] — An older made by a town 
council for the payment by the treasurer of a 
sum of money out of the boiougli fund having 
been brought up by ceitioraii and quashed, a 
mandamus was applied tor, commanding the 
town council to cause the tieasurer of the 
boiough to lender an account foi the purpose 
of having that sum of money restored to the 
boiough fund. The court discbaiged the rule, 
upon the giound that there had been no demand 
upon the town council, and subsequently icfused 
a second application, founded upon a demand 
and refusal made since the first. Beg v. Stam- 
ford Corporation, 9 Jur. 159. 

The couit will not grant a mamlamus to the 
mayor of a borough to hold a fresh meeting of 
the ratepayers of the borough for the purpose of 
granting or withholding their consent to the 
incurring by the governing body of a borough 
the expense of opposing a bill in parliament under 
35 & 36 Vict. c. 91, s. 4, after a prior meeting has 
been held where a poll has been refused, in order 
that at the fre^sh meeting a poll of the ratepayers 
of the boiough may be taken, upon the appli- 
cation of a ratepayer of the borough, who is also 
one of the promoteis of the bill. Beg. v. Peter- 
lorongh Corporation, 44 L, J., Q. B. 85 : 23 
W. E. 343. 


Eegister of Owners and Proxies, whether 
necessary — Poll.] — The town council of a 
boi ough IS not bound, under the Public Health 
Act, 1875, sched. 11. r. 19, to keep a register of 
owners and proxies for the purpose of taking a 
poll in the borough with respect to thC appli- 
cation, under 85 & 86 Tict. c. 91, of the borChgh 
funds in opposing local and pera?)n^ hilfe in 
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parlxameiit. Ward v. Sheffield Corporation, 56 householder resident in any street or house, or 
L. J., Q, B. 418 ; 19 Q. B. D. 22. hy any police constable, to desist from making 

such sounds or noises, either on account of any 
By Certiorari.] —Where an order for payment illness of any inmate of such house, or for any 
of money out of a borough fund is brought up reasonable cause,” &c. Edwin Gay was sum- 

Uxr ixnfVi fUA AAnvf. mnnA<1 VtofATA tlTA infafinAS nf Tl'nrn (\n fhr» 1 



of the order, and the name of such party should 21, 2.s“. and costs. It was proved that Gay was a 
he inserted in the rule. Beg. v. Dunn, D. & captain in the Salvation Army, and that on the 
M. 737 5 6 Q. B. 9.59 ; 13 L. J., Q, B. 237 ; 8 Jur. morning of Sunday the 7th October, he was in 
773. Victoiia Square, Truro, playing a conceit iua, 

An order signed by the mayor, at the meeting and surrounded by a large crowd ; that he was 
of a town council properly convened, and in requested by the superintendent of police to 
which the majority concurred, for payment of desist from playing the concertina, but he 
certain illegal expenses and sum of money out refused to do so, the superintendent at the same 
of the borough fund, may be removed by certio- time telling him that he had reasonable cause 
rari, though it is not signed by three members of for asking him to demist, as several complaints 
the council, and countersimaed bv the town clerk, had been made by the inhabitants. It was ^l1so 


the council, and countersigned by the town clerk 
according to 5 & 6 WiU. 4, c. 76, s. 59. Beg. v 

r ... ..T7 T\ c- li/r 4AT . T> 


ixkiix viCTiioti, cLo DVvvciai 

had been made by the inhabitants. It was also 
proved that on many previous occasions the 

Mn^TTn+■;/^-.^ A-,.w,-rr 1 1 .U xl,-. 


accorciing to 0 «ic <) vVlil. 4, c. /6, s. 59. lieg.Y. proved that on many previous occasions the 
Liohjield Town Connell, £). & M. 491 ; 4 B. Salvation Army had max died thioiigh the 
670 ; 12 L. J., Q. B. 308 ; 7 Jur. 670. streets, playing musical instrumeiits, tam- 

Where an order of the council of a borough for bourines, and triangles ; that they had been 
the payment of a sum of money out of the frequently cautioned and required to desist, as 
borough fund is removed by certiorari, objections many complaints had been made of their pro- 
not jmpearing ujinn the face of it may be shown ceediugs. On a rule for a certiorari to remove 
by amdayits. Beg. v. Lichfield Town Council, the conviction into this court : — Held, that the 
10 Q. B. 534 ; 16 L. J., Q. B. 333 ; 11 Jur. 888. by-law was not unreasonable, and that the con- 
The court is not bound either wholly to con- viction thereunder ought to stand ; also that 
fim, or wholly to disallow, the order of the there was reasonable cause for calling on the 
council of a borough, brought before it by certi- prosecutor to desist from playing. Beg. v. Bincell 
orari, but has a discretion over the order as well 51 L, T. 92 ; 48 J. P. 740. ’ ’ 

as oyer the costs, and therefore no less power to A by-law made by the town council of a 
modify than either to confirm or disallow the borough under 5 & 6 WilL 4. c. 76, s. 90 pro- 
T? 5 Q* every person who in any street should 

^ a sound or play upon any musical or noisy instru- 

meMeg.Y. LnrrpooJ Corporation and Town ment, or should sing, recite, or preach in any 
6CI/JIC/4 and Beg. v. Bamsgate Corporation, col. street without having previously obtained a 

licence in writing from the mayor; and every 
By Injunction.]— 8ee Aft- Gen v. Ti^aterford such licence, should 

Corporation, col. 607 ; Att.-Gen. v. Wiaan Cor- ^ observe, or should act contrary to any of 
pomtion; Att-Geii. y. Xorwich Corporation licence, should foifeit and 

col. 608 ; and Aft.-Gen. v. BlaeUurn ^Corpora!- f?, ^ w and not less than 

t%on, coi. 612. ■i'''* • — '^oid, that the by-law was nmeasonable 


t VI'/*, UXJ. ^ ' '-J fnxio vvxxi UlC 

and ultia vires, and therefore void. Alunvo v. 
X. BOROUGH BY-LAWS ^Vatson, 57 L. T. 366 ; 51 J. P. 660. 

B. used a conceitina in a street in a boiough, 
And see cam, post, B. IX. (col. 644). a by-law of which, macie under 5 & 6 ‘Will. 4, 

Bm Municipal Corporations Act, 1882 (45 & 46 P^'ol^ibited the use of any noisy instrument 
Viet. c. 50), ss. 23, 24. ^ the annoyance of any of the inhabitants. The 

. . justices found it was a noisy instrument, and 

Validity— Prohibition of Music in Street.]— some inhabitants proved being annoyed -—Held 

^ borough that it was not necessary to proTC that Ihe 
18S9 Corporations Act, instrument was a public nuisance to all the 

memi J I’oi’ig a inhabitants, and that the by-law was not ultra 

member ot her ma3esty's army or auxiliary vires. Booth Howell 53 J P 67S 

mg oihcer, should sound or play upon any 
void. Jvhtvtony. Croudon Corporation 55 Ti T AUno fn Ka cait ^ ^ penalty if they suffered a 

laws for the good rule and government of the 3^/629 ^ j^ockmne, 61 

trough, and for the prevention of all such 
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Eegulatiou of Trades.]— <Th.e common 

council of the city of London has by custom a 
Tight to make ordinances for regulating carts 
worked within the city for hire, restraining their 
number, licensing them, and regulating the 
manner in which they should be" licensed A 
by-law was made in common council, that 420 of 
•such carts, and no more, should, by the president 
and governors of Christ’s Hospital, be allowed or 
licensed to work for hire within the city : — Held, 
that such by-law was supported by the custom ; 
and that the discretionary power of licensing was 
rightly and ex necessitate delegated by the 
common council to a smaller body. Sha w v. Pope, 
2 B. & Ad. 465. 

A custom of the city of London, that no person 
not being free may sell or put to sale any wares 
wdthin the city or liberties by retail, or keep any 
shop or other place for show, sale, or putting to 
sale, of wares by retail, or for use of any art, 
trade, or mystery, within the city, liberties, or 
suburbs, is sufficient ground for a by-law for- 
bidding any non-freeman to show, sell, or put to 
sale wares by retail within the city, liberties, 
cr suburbs, or to use any art, trade, or mystery 
within the same. Cloehe v. Benton, 1 B. & 
Ad, 92 ; 8 L. J. (o.S.) K. B. 383. 

Where a municipal council had power to make 
by-laws for regulating and governing hawkers, a 
by-law prohibiting hawkers fiom plying their 
trade at all in pait of the city was ultra vires. 
Toronto Corporation v. Virao, 73 L. T. 449 — 

r. 0. 


Closing Cemetery.]^ A by-law of a 

municipal council in New South Wales, em- 
powered to make by-laws for regulating the 
interment of the dead, piohibiting interment 
altogether in a particular cemetery is not ultra 
vires because it takes away from owners of burial 
places therein the only use of their property. 
Slattery v. Xaylor, 57 L. J., P. C. 73 ; 13 App. 
Cas. 446 ; 59 L. T. 41 ; 36 W. R. 897. 

Betting in Streets.]— A by-law made by 

a borough council, that any person who shall 
frequent or use any street or other public place 
for the purpose of bookmaking and betting shall 
be liable to a penalty, is not ultra vires, being 
aimed at persons standing on the pavement with 
books in their hands lying in wait for customers, 
and it has no application to a peison happening 
to be in the street and casually making a bet. 
StricJdand y.IIayeii (65 L. J., M. C. 55 ; [1896] 
1 Q. B. 290) commented on. Burnett v. Berry, 
65 L. J., M. C. 118; [1896] 1 Q, B. 641; 71 
L. T. 494 ; 44 W. R. 512 ; 60 J. P. 375 ; 18 
Cox, C, C. 325. 

The power of a borough council to make 
by-laws under section 23 of the Municipal Cor- 
porations Act, 1882, is not wholly restricted to 
offences for which a summary method of punish- 
ment already exists. Ib. 

Roundabouts, See., on Land adjoining 

Street or Public Place.] — ^A by-law made under 
s. 23_ of the Municipal Corporations Act, 1882, 
providing that ‘‘ no person shall, to the annoy- 
ance or disturbance of residents or passengers, 
keep or manage' la shooting gallery, swingboat, 
i roundabout, or other like thing, in any street or 

^ place, or on land adjoining or near to such 

' street or public place, pro vided always that this by- 

law shall not apply to any fair lawfully held,’ ’ is not 
I bad by reason that it extends to land adjoining 

^ 01^ public place. Tmle v. 

$0 J, K 744. ' ^ ^ ' 


Erection of Booths.] — A by-law of a 

borough, which provides that no person shall erect 
any booth, or place any caravan for the purpose 
of any show or jjublic entertainment in any 
public place within the borough, without the 
licence of the mayor, and that any such licence 
given at any other time tlian fair-time should be 
revoked by the mayor, if three inhabitant 
householders, residing within one hundi ed yards J 

of the }>lacc for which it wms granted, should ' 

m emoi ialise the mayor to revoke it, is an unreason- i 

able bv-law, and therefore bad. Mwood v. j 

Bulloch, 6 Q. B. 383 ; 13 L. J., Q. B. 330 ; 8 Jur. I 

1014. I 

Against Keeping Swine.]— A by-law, 

made by a town council, under 5 & 6 Will. 4, j 

c. 76, s. 90, imposing a tine upon every person | 

I who shall keep, or suffer to be kept, any swine ’ 

within the borough from the 1st day of May to i 

the 31sl day of October inclusive in any year,” 5 

is a bad by-law. Everett v. Grapes. 3 L. T. ■ 

669. 

Ordinance of Burgesses — Pecuniary 

Benefits.] — An act of parliament passed for 
dividing and inclosing open lands in a borough j 

over which a corporation immemorially exercised 
the sole right of pasturage, enacted that those 
lands should be divided betw'een and allotted to 
the lord of the manor and the corporation, and 
that the corporation should have power to make 
leases of their allotments, as the burgesses in 
common hall assembled should think proper. A 
rule, order or ordinance of the burgesses in 
common hall assembled, ordered that no lease 
should be made to one burgess of more than fifty 
or less than five acres ; and it being the desire 
and opinion of the burgesses that every burgess 
residing within the borough should receive a . 

benefit from the inclosure, it was further ordered 
that the lents arising from the mclosure should 
be paid and distributed yearly, by the common 
attorneys of the borough, among twelve senior i 

burgcs^cs icsiding w'lthin the borough, and that 
no buigcss wdio should take a lease should be j 

entitled to leceive any of these rents: — Held, 
that the ordinance w'as a valid by-law, and that ‘ 

an action was maintainable on it at common law 
by the parties to whom pecuniary benefits were 
granted by it. S/oau'tea Corporation v. Ilophins, ^ 

8 M. A W. 901 — Ex. Cli. Affirming 8 L. J., Ex. 

121 . 

Against Exposing for Sale Provisions unfit for ^ 

Pood.] — By the Muiiici[)al Corporations Act 
(5 & 6 Will. 4, c. 76), s. 90, it is iaAvful for the 
council of a borough to make by-laws for the ! 

prevention and suppression of all such nuisances 
as are not already punishable in a summary 
manner by virtue of any act in force in such 
borough. A town council of a borough made a 
by-law, “that if any butcher or dealer in meat, 
or any fislimongei\ poulterer or other person, 
shaU expose or offer for sale on his premises, or 
have in his possession with intent to sell or 
expose for sale, any meat, fish, poultry, or other 
victuals or provisions unfit for the food of man, 
he shall be subject to a penalty, to be 
before justices, who shall decide on the unfitness,” 

A grocer exposed for sale on his premises ejhees^e 
which the justices held was unfit for food* aa| 
convicted him accordingly : — Held, that to ' ^ 
expose for ,sale,^ or to have pos^ion of with 
intent to sml, things unfit for food,, f 

at oomtocm ithe 
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was within the "powers of s. 90, and that the 
grocer was within the by-law. Shillifo v. 
Thompson, 45 L. J., M. 0. 18 ; 1 Q. B. B, 12 ; 33 
L. T. 506 ; 24 W. E. 57. 

Enlarging or Limiting Class from which 

Officers chosen.]— A by-law, enlarging or hmiting 
the class of persons from whom a corporate 
officer is to be selected beyond the number or 
class described by the charter, is bad. Re.B v. 
Barnstead, 9 L. J. (o.s.) K. B. 321 ; 2 B. & Ad. 
699 ; Tucher v. Bex, 2 Bio. P. C. 304 ; Lee v. 
Wallis, 1 Ld. Ken. 292, 

limiting Electoral Body.] — See Vol. vi, 

Election Law, B. Municipal, col. 158. 

Limiting hTumher of Attorneys of Sheriffs 

Court.] — In a city which was mcorpoiated before 
time of memoiy, there had been a court from 
very ancient times, held fiist before the mayor 
and bailiffs, and, after a charter of Eichard 2, 
before the mayor and sheiiffs. By a by-law 
made in 3 & 4 Philip and Maiy, by a select body 
of the corporation, who had immemoiially made 
rules and regulations as to the practice of the 
court, and who had, at their disci etion, selected 
the persons admitted to practise as attorneys 
there, it was ordcied, that thencefoith there should 
be no more than four peisons admitted to be 
attorneys of the siicriff’s court ; and fiom that 
time it did not appear that any moie than that 
number had ever been allowe I to practise : — Held, 
that the bv-law was reasonable. Bex v. Toth 
(Sheriffs), 3 B. & Ad. 770 ; 1 L. J., K. B. 211. 

Against Temporary Obstructions — What 
Erections not within.] — Under a by-law made 
in puisuance of 5 & 6 Will. 4, c. 76, s. 90, the 
causing of a temporary obstiuction in the stieets 
was made punishable by fine. A. was convicted 
under this by-law for meeting a fiont to his 
house wEich enci cached upon the foot wav. A 
case, stated by consent of the paities, found that 
this erection was substantially built, and formed 
the front of A.*s house, but submitted the question 
to the court : — Held, that, the offence not being 
within the by-law, the conviction niust be 
quashed. Befjf. v. BteUeyi^on, 7 EL & Bl. 831 ; 26 
L. J., M. C. 204 ; 3 Jur. (k.S.) 107(1 ; 5 W. E. 654. 

Sufficient Compliance with.] — Though a by- 
law of a corporation lequiied an indenture of 
apprentices!! p to be iniolkd ; ;^et, if it had been 
exhibited to t he town clerk, w ho marked it as 
being inrolled, it was sufficient, notwithstanding 
it was not inrolled in the corporation books 
Mex V. Camlrldge, 2 Chit. 144. 

Evidence of Breach — Annoyance of In- 
habitauts.]— In a piosecution under a by-law 
which prohibits any person from making a 
violent noise in the streets to the annoyance of 
the inhabitants, it is sufficient to prove that one 
inhabitant has been annoyed. Innes v. Mwman 
m L. J., M. C. 198 ; [1894] 2 Q. B. 292 ; 10 E. 
B4$ ; 70 L. T. 689 ; 42 W. E. 573. 

ICandamus,] — In the absence of any precedent, 
the court refused a rule nisi for a mandamus 
on the mayor of a town to propose a reso- 
burgesses in guild assembled, for 
certain by-laws, though it was alleged 
that by-laws and ordinances might by charter be 
ma<le, au<l had formerly been made at such guilds 
(Mrrett v. Kewcastle. 3 B. & Ad. 25% ^ 


“Shall he Lawful’'— Optional.]— The 

words “shall be lawful,’’ wffien found in the by- 
laws of a corporation, are not to be construed as 
obligatory. Therefore, where a by-law ordained 
that under certain circumstances it should be 
lawful for bqiliffs to admit to the freedom of the 
town certain persons : — Held, that this by-law 
was only optional, and that the admission of such 
peisons to the freedom of the borough could not 
be enforced by a mandamus. Bex v. Bije, 2 B- 
& E. 172 ; 1 B. & C. 85 ; 4 B. & Aid. 271. 

As to the Eight of Free Trading in Boroughs,, 
notwithstanding any By-Law.] — See 45 & 46* 
Viet, c. 50, s. 247. 

XI. BOEOUGH BOUNBAEIEB. 

See Municipal Corporations Act, 1882, ss. 228^. 
229. 

Liability to Eepair.] — A borough incorporated 
by charter with a non-intromittcnt clause Avas. 
enlaiged under 2 & 3 Will. 4, c. 64, s. 35, and 5 & 
6 Will. 4, c. 76, s. 7, by the addition of a parish 
in the same county, containing a bridge w^hich 
until that time that county had repaired. There 
was no evidence that the borough had been used 
to maintain any bridges : — Hehl, that the trans- 
fer of the new district did not render the borough 
liable to repair the bridge. Beq. v. Sanini 
Boroneh, 7 Q. B. 941 ; 2 New Sess. Cas. 133 ; 

L. J., M. 0. 15 ; 10 Jur. 176. 

Effect of 6 & 7 Will. 4, c. 103.] — By a charter 
of Edw. 3, the men of the villa of Coventry, 
tenants of the queen mother of the manor of 
Chilesmore, in Co vent ry , were incorpoi ated. The* 
corporation consisted of the mayor, bailiffs, and 
men oi commonalty of the villa of Coventry. By 
that and subsequent charters (some of the king, 
some of Isabel, the queeen of Edward 3, and 
others of the Black Piince), various franchises, 
wuthm the villa of Coventry, and throughout the 
view^ of frankpledge of the manor of Chilesmore 
and clsewffieie, were granted to the mayor and' 
bailiffs of Coventry. By a charter of Hen. 6, the 
villa of Coventry, with Eadford, Keiesley and 
other specified places, were made into a distinct 
county, called the county of the city of Coventry. 
By a charter of Jac. 1, regulating the government 
of the corporation, the aldermen of Coventry 
wmre made justices of the peace of the county of 
the city. There w^re ten aldermen of Coventry,, 
being one aldeiman for each of ten w^arefs ; and 
the limits of the waids did not appear far to 
exceed the continuous lines of streets and houses,, 
popularly knowm as the city of Coventry: — 
Held, that, under 6 & 7 Will. 4, c. 103, place® 
being within the county of the city of Coventry, 
and through whicn the mayor and bailiffs of 
Coventry had a coroner, and other franchises, 
under the above charters, but being beyond the 
lines of such stieets and houses, and not within 
any of the wraids of Coventry, were not part of 
the city of Coventry. Corntry Corporation v, 
Lythall, 10 M. & W. 773 ; 12 L. J., Ex. 409. 

TTnder previous Statutes.]— In boroughs, the 
limits of which for the purposes of parliamentary 
representation have been fixed by 2 &; 3 Will. 4, 
c. 64, s. 36, Schedule 0., and which are included 
^the 1st section of Schedules A. and B. to 5 
WU. 4, c. 76, s. 7, all places within the linaibs ae 
fixed are, by s. 8 of the lattef f^s of the 
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boroTigh for all pnrposes ; and an ancient boroiicrh 
market may be lawfully held within such limits, 
although outside the limits of the old municipal 
borough. Dorchester* Corjroration v. DJ/isor^ 39 
L. J., JEx. 11 ; L. E. 4 Ex. 336. 

Extension of Borough — Privileges of Eree- 
men.] — fcJee Leicester Drcemeti v. LewxP. col. 
578. 

As to dividing the Borough into, or altering 
the Boundaries of, Wards.]— Municipal Coi- 
porations Act, 1882 (45 & 46 Vict. c. 50), s. 30. | 


XII. BOEOUGH PEISOXS. 

County Gfaol — Expenses.] — K boiough sending 
its prisoners to the county gaol, without any 
special contract, is liable under .3 k. 6 Vict. c. 98, 
s. 18, to pay a propoition of the expenses of the 
enlargement of the prison necessaiy in order to 
conform to the requiiements of 28 & 29 Vict. 
c. 126. Deg, v. Tl xgan CorporatUm^ 39 L. J., 
M. 0. 68 ; L. E. 5 Q. B. 267 ; 21 L. T. 715 ; 18 
W. E. 455. 

By 5 & 6 Vict. c. 98, &. 18, where no special 
contract shall be subsisting betw^ecn the boiough 
and county lelative to the piisoneis sent from the 
borough to the county prison, the borough shall 
pay to the county a propoitionate shaie of the 
expenses of the conveyance, tianspoit and main- 
tenance of such prisoncis, including theieiii ic- 
pairs, alterations and additions to the prison. This 
provision refers to special contracts made, under 
5 Geo. 4, c. 85, betw^een the magistrates of boroughs 
and of counties for the support and niamtenaiice 
of boiough prisoners in county gaols, lieg. v. 
New Sarum Coiyoration^ 2 El.^ 6c Bl. 654*; 22 

L. J., M. 0. 155 ; 17 Jur. 934. 

Borough Prisoners.]— Undei .3 & 6 Will. 4, 

c. 76, s. 114, the treasuier of a county may 
make an older upon the council of a borough, 
having a separate couit of quaitcr sessions, foi 
the costs arising out of the punishment and main- 
tenance of offenders committed for trial to the 
county assizes from the borough :— Held, that 
this clause applied to prisoneis committed, in the 
first instance, to the borough gaol before tiial, 
and, after trial at the assizes, committed to the 
county piison in execution of their sentences : 
and that the council wms liable, although theie 
was no contract in foice, under 5 Geo. 4, c. 85, 
betw^een the county and boiough iustices for the 
maintenance of such piisoners : — Held, also, that 
the council was made liable not only for the 
expenses of food, clothing and punishment of 
such prisoners, but for a proportionate share of 
the general expenses of the county gaol. Beg. v. 
Johnson, 2 P. 6c H. 610 ; 10 A. & E. 740 : 8 L J 

M. C. 99. 

5 & 6 Vict. c. 98, s. 18— Special Con- 
tracts, j — The 5 & 6 Vict. c. 98, s. 1 8, wdiich enacts 
that where no special contract shall be subsisting 
between the borough and county relative to the 
prisoners sent from the borough to the county 
prison, the borough shall pay to the county a 
proportionate share of the expenses of the con- 
veyance, transport and maintenance of such pri- i 
soners, including therein repairs, alterations and 
additions to the prison, refers to special contracts 
made under the 6 Geo. 4, c. 86. Dramston v. ( 
Ooryorcition, 6 Bl. k 31. 246 ; 25 ■ 


L. J., M. C. 73 ; 2 Jur. (n.s.) 809 ; 4 W. K- 
491. 

The council of a borough having a grant of a 
separate court of quaiter sessions, and having no 
gaol, entered into a contract with the county^ 
that all prisoners who should be committed, or 
removed to, or confined in, the gaol of the county 
from the borough, should be supported and main- 
tained therein during the agreement, at Is. a 
head : — Held, that the agreement, while in force,, 
exempted the boiough fiom contribution to the 
county in respect of those things contracted for^ 
but no fuither; that the wwds support and main- 
tenance, used m the contract, included the ex- 
penses of keeping up the prison, and the borough 
was not liable to contribute in respect of those, 
but that the borough wms liable to contribute in 
respect of the expenses of the conveyance of pri- 
soners upon summary convictions, in respect of 
offences committed m the borough (but none 
other), and of prosecutions at assizes and sessions 
of borough offenders, and of lock-up houses for 
the county. Gravesend Borough Council, 

5 El. & Bl. 459 ; 24 L. J., M. C. 141 ; i Jur. (n.s.) 


XIII. MUSEUMS AND LIBEAEIES. 

Establishment of.] — In 1864, a municipal cor- 
poiation, as local board of health, purchased 
undei the Public Health Act, 1848, s. 74, a piece 
of land of about ten acres to he adclcd to a public 
garden of fifteen acres. In 1875 the corporation 
determined to appiopiiate about a quarter of an 
acie at one extremity of this piece of land as a 
site for the erection of towm buildings, and of a 
museum, public library and school of art, and 
conseivatoiy • — Held, by Bacon, V.-C., that no- 
poition of the land could he appiopriatcd for any 
of these objects, except the museum and conser- 
vatoiy. But held, on appeal, that the erection of 
a fiec library was also allowable, as being con- 
ducive to the better enjojment of the public 
walks and giounds as such. At t.- Gen. v. SuH' 
derland Coryoratiou, 45 L. J., Ch. 839 ; 2 Ch. D., 
634 ; 34 L. T. 921 ; 24 W. E. 991. 

Adoption of Public Libraries in Borough.] — 
See Libkaey. 

XIV. BOEOUGH COUETS.— CouiiT. 

XV. BOEOUGH JUSTICES. — See Justice of 
THE Peace. 

XVI. CONTEACTS BY AND WITH.— 
post, B. X. (col. 653.) 

XVII. ACTIONS m.—See post, B. VI. 

(col, 634.) 


B. CORPOBATIONTS GENEBADBY. 




I. CHAETEE. 

See also cases ante, A. II. (col. 570.) 

Prescription presumes a charter. Anon., toM. 
556, ^ 

Power to Bind Members.] — Although the 
charter of the Tobacco-Pipe "Makers’ Company 
may be inadeqitate tq bmd all the tobacco-pipe 
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makers in tlie kingdom, it is sufficient to bind 
«uch of them as become members of the cor- 
porate coniprnv. ToJtaero-Pqya Co. v. 

Wood TO fe, 7 B*. & C. 838 ; 5 D. & B. 530 ; 4 L. J. 
(O.s.)K. B.30L 


Power to Exclude Part.]— A corporation has 
no power to exclude an integral pait ot the body, 
where a chai ter gives them a right of election. 
JRex V. IleacL 4 Burr. 2513. 


Eight to a livery.]— A company’s right to 
have a livery must be founded on charter or 
custom: the court cannot presume they have it. 
Vhitners'' Co. v, Pcissi/^ 1 Burr. 235 ; 1 Ld. Ken. 
500. 


Consistency — Usage.] — ^A charter of Jac. 2 
gi anted to the corporation of the master pilots 
and seamen of Kcwcastle-upon-Tync primage, 
described in the charter as an ancient duty upon 
goods brought by ship into the Tyne, or any of 
the creeks of Newcastle, of which Bunderland 
was to be rated and accounted, in manner and 
form following, that is to say, aliens and strangeis 
born, and all other peisons arriving with ships 
in Newcastle within any of the creeks, and not 
belonging to the same, to pay before they de- 
parted with their ships, and every free merchant 
and inhabitant of Newcastle arriving in the Tyne 
with a ship within ten days after landing the 
goods. The charter also granted to the corpoia- 
tion all other perquisites, ancient duties and 
profits which they had heretofore lawfully had 
and enjoyed ; ami also provided that the sums 
granted by the chaiter should he in lieu of all 
other duties therelofoie received ; — Held, first, 
that the chaiter was not inconsistent with the 
claim of primage in respect of goods imported 
into Sunderland by merchants resident there. 
BnulUij V. yowo(ii,tle Pilots, 2 EL & Bl. 427 : 
23 L. J., Q. B. 35 ; 18 Jur. 240 ; 1 W. B. 304— 
Ex. Ch. 

Held, secondly, that evidence of usage wms 
admissible in support of the claim. Ih. 

IViicre a charter of Edw. 6 granted to the 
gu veimors of a corpoiation the light of nomi- 
nating and appointing, uiia cum assensu majoris 
partis inliabitantmm of the vill of B., a chap- 
laiii to perform divine service in the vill : — Held, 
that a usage for the governors to nominate a 
chaplain, and to give notice to the inhabitants 
to meet at a future day and to assent to or 
dissent from the nomination so made, was not 
inconsistent with the words of the charter. Pex 
V. Sand ford Governors, 1 N. & P. 328 ; W W 
& D. 177 ; 6 A. & E. 374 ; 6 L, J., K. B. 126. 


A by-law cannot explain a doubtful charter ; 
if there is any ambiguity on the face of the 
charter, it is the province of the court to expound 
it. Hex V. Tuolier, 2 Selw. N. P. 1 1 U. 

Where a company was incorporated liy clmrter 
on a petition referiing to 1 Viet, e. 73, but the 
charter did not mention the a(’t lb‘ld, tliafc 
the personal liability of individual nieinbers 
authorised by the act to be iiu} oset! in any 
chaiter of incorporation, either b}’’ lefcrenec to 
that act or otherwise, was not iinposetl by the 
mere fact that powers were grantetl by the 
chaiter which could not have been granted iipait 
from the act, in the absence of any reference to 
the particular section. Fnum v. Ynumj, t> W. 
B. 577. 

The charter of a corporation created for the 
purpose of regulating the trade of masonry in and 
about the cty of London, provided that “there 
shall or may be fom-and-twenty or more of the 
said company according to the tliscretion of the 
master and wardens for the time being, in 
manner and form hereafter in these presents 
expressed, to be named and chosen, which shall 
be, and shall be called the assistants,” and in case 
of vacancies in the post of assistants the charter 
provided that “ then and so often it shall and 
may be lawful to and for the master and wai dens, 
and the remaining part of the assistants which 
shall then sui vive or remain, or any eight of them, 
at their wills and pleasures from time to time to 
choose and name one or more other or others of 
the said company, to be assistant or assistants : 
— Held, that it was obligatory on the corporation 
to always have at least twenty-four assistants. 
Wells V. Masons' Co. of London, 1 Cab. A L. 521. 

Some forms prescribed for the government 
of a corporation may be imperative, and others 
directory only. Foss v. Havhottle, 2 Haie, 461. 


Supplemental, when Invalid,] — In order to 
stop the sealing of a supplemental (‘barter 
granted to an existing coriioration, it must in 
general bo shown that the pioioscd chaiter is 
contrary to law, or that no proper authority for 
the application has been given, or that some 
peisonal right of a member of the society would 
be wrongly interfered with. Soeietf/ of Aftorneas, 
Ex j^arte, L. B. 8 Ch. 163. 


Construction of.]— Where the words of a 
■charter are doubtful, they may be explained by 
long usage. BlanJcley v. Wtnstanleii, 3 Term 

Uah . 1 T> t> r/\r Cl TV /T . ’-ri- 


Grrant of Eevival.] - The proclamati<ui of 
James 2, in the fourth year of his reign, for re- 
storing cuiporations to their ancient charters, 
operated (when accepted) as a grant of revival 
to such of the old corporations as had surren- 
dered their corporate franchises to Charles 2 
(but wkich surrenders were not inrollecl), who 
had granted new charters ; and overturned such 
new charters. Kewlinn v. Francis, 3 Term Bep. 
189 ; 1 B. B. 687. 


Bci). 279 ; 1 B. B. 704. B, P., Gajpe v. TIandletf, 
3 Term Bep. 288, n,; Bex v. Oslorne, 4 East, 327 ; 
Bex V. Varlom, Cowp. 250. And see B,ex v. 
Ta^e, f East, 337. 

Ancient charters, if ambiguous, are to be ex- 
plained by the usage under them ; and the jury, 
in that csi^e, may interpret the charter by the 
usage. NemcaHh inioU v. Bradley, 2 El. & Bl 

m, XL . ; 16 Jur, m: 

Oontemp()raneou8 documents, proceedings in 
us^ to clMuterj and parol testimony 

^ i ^ ^ ^tdet to give 

but lO 



Acceptance.] — The constitution of a corpora- 
tion, as settled by an act of parliament, cannot 
be varied by the acceptance of any charter in- 
consistent with it. Bex v. Miller, 6 Term Bep. 
268;3 B.B. 172. 

A charter granted by the crowm to a corpora- 
tion cannot be partially accepted, whether it is a 
charter of creation, or granted to a pre-existing 
corporation, Bex v. Wey^tivood, 2 Dow & Clark, 
21 ; 4 Bligh (N.S.) 213 ; 7 Bing. 1:7 D. A B. 
267 ; 4 B. & C. 781. 

Unless it should appeal’ to be the infonfiArv a-f 
the crown that the grantee should ha 
to accept in part and reject in part. 
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Where a person has been admitted a member 
of a corporate company, and has acted as such, 
it is not competent to him, in ^an action for in- 
fringing by-laws, to dispute the acceptance of 
the charter by a majoiity of those whom it in- 
corporated. Tohaeeo-Pipe Mahers' Co. v. Wood- 
Tojfe. 5 1). & E. 530 ; 7 B. & C. 838 ; 4 L. J. 
(O.s.) K. B, 301. 

If a corporation by prescription will accept a 
charter limiting the corporation to a less number 
than existed by custom, the corporation will be 
bound by that acceptance, and no subsequent 
vicious custom departing from the charter can 
avail. Page v. Rex^ 2 Eidgw. B. 0. 502. 

Surrender of.] — The surrender of a charter is 
void for want of inrolment. Bex v. Osbourne^ 
4 East, 327. 

Valid, until Impeached.] — ^Where the charter 
of a corporation has been granted with certain 
terms or provisions, and the charter is subsisting 
and iinimpeached, notwithstanding it might be 
open to the attorney-general or the crown to take 
proceedings for setting it aside, the court wdll 
still deal with the corporation as having all the 
rights and powers of an existing body. Roh in- 
son v. London Hospital Governors^ 10 Hare, 19 ; 
22 L. J., Gh. 754. 


TI. COEPOEATE BODY. 

Who are.] — The commissioners of the treasury 
are not a corporation. Williams y. Admiralty 
Lords Commissioners^ 11 C. B. 424. 

A charity was founded in the twelfth century, 
and was commonly called “ The master, brethren 
and sisters of the Hospital of St. John the 
Baptist.” In the time of Charles 2, the master- 
ship of the hospital, and the lands belonging to 
it, were granted to a corporation. The leases of 
the hospital lands had never been granted by the 
corporation under the common seal, but in the 
lease the corporation was described as being the 
master of the hospital, and the rents were re- 
served to the master, brethren and sisters. An 
information was filed against the corporation, and 
the parties appointed trustees of the estates, under 
the 5 «& 6 Will. 4, c. 76, to ascertain the charity 
lands, and to have a scheme for the regulation of 
the charity ; to which information the master, 
brethren and sisters of the hospital were not 
made parties as a corporate body Held, that 
they did not form a corporate body ; and, con- 
sequently, an objection, that they ought to have 
been made parties to the information as a cor- 
poration, was not sustained. - Att.- Gen. v. Ches- 
ter Corporation^ 1 Hall & Tw. 46. 

See Salford CorporationY. Lancaslim County 
Council, 59 L. J., Q. B. 576 ; 25 Q. B. D. 384 : 
63 L. T. 409. 

Where by the statutes under which river con- 
servators acted, they were to take land by suc- 
cession : — Held, that they were created a cor- 
poration by implication. Tone Conserratoi's v. 

10 B. & 0. 349 ; 8 L. J. (o.s.) K. B. 226. 

^ Where a statute vests property in commis- 
sioners and their successors, they are a corpora- 
tion by implication. Bower v. Griffith, 16 W. E. 
640, Ir. 

_ A question was raised in this case upon peti- 
tion whether certain trustees, appointed under 
an act of parliament for inclosing a piece of 
land, were to execute conveyances in their own 
pr m a corporate l?ody. The wnp^t held 


■ that, although the act did not expressly consti- 
tute them a corporation, yet, as the trusts to be 
executed were to continue for an unlimited time, 
the trustees must, by the very constitution of the 
body, and the powers given them, be taken to 
be a corporation. Wewport Marsh Trustees, Bx 
parte, 16 !Sim. 346; 18 L. J., Oh. 49; 12 Jur. 
932. 

Gruardians of the poor held, by reason of the 
provisions in the act appointing them, to consti- 
tute a corporation, at all events for the purpose 
of being sued in the name of their treasurer for 
the time being in respect of a liability incurred 
by their predecessors in office. Jeffery s v. Gurr, 
2 B. & Ad. 833 ; 1 L. J., K. B. 23. ‘ 

Semble, that churchwardens and overseers, 
having no corporate seal, have no power to exe- 
cute a power of attorney, authorising a party to 
continue to receive the dividends of stock, not- 
withstanding fluctuations in the number and 
identity of the members of the corporation. 
Annesley, Ex parte, 2 Y. & Coll. 350 ; 6 L. J. 
Ex. Eq. 81. 

See Eiirnlval v. Coombs, col. 656. 

Rights by Prescription.] — A company by pre- 
scription may have more than one corporate name. 
Shrewsbury v. Hart, 1 Car. & P. 113. 

A company by prescription and by custom may 
compel all of their trade to become members. 
Ib. 

As to what is sufficient prima facie evidence 
that a corporation is immemorial. Jnihins v. 
Ilarcey, 5 Tyr. 871 ; 1 Gale, 454. 

Misdescription.] — misdescription of a cor- 
poration, in omitting the name of the founder, in 
a conveyance of part of its estate for the redemp- 
tion of the land tax, is immaterial ; and if it had 
been material, it would have been cured by 54 
Geo. 3, c. 173, s. 12. Croydon Hospital v, Farley, 
2 Marsh. 174 ; 6 Taunt. 467. 

Kame,] — ^^'Vhere a corporation, declaring in an 
action by their modern name, stated that the 
citizen^, &c., were from time immemorial incor- 
porated by divers names of Incorporation, and at 
the time of making the indenture by A., declared 
on, were known by a certain other name, by 
which A. granted to them a certain water-course, 
and covenanted for quiet enjoyment : — Held, 
that the deed granting the water-course to them 
by such name was evidence as against the defen- 
dant, who claimed under that grantor, that the 
corporation was known by that name at the 
time, upon an issue taken on that fact. Carlisle 

V. Balmire, 8 East, 487 ; 9 E. E. 491. 

Judicial Cognizance.] — ^Where a corporation 
declares in an action in the name by which it is 
incorporated by act of parliament, the court is 
bound, even after verdict, to notice that it is a 
corporation. Church v. ImperUil Gaslight and 
Cohe Co., 3 H. & P. 35 ; 6 A. to E. 846 : 1 W. 

W. to H, 137 ; 7 L. J., Q. B. 118. 

Proof of Aggregate Corporation.] — To prove 
the existence of an aggregate corporation, con- 
sisting of different trades, entries of admi^ion 
into the separate trades, as “ into the company of 
carpenters, into the company of plasterert,” are 
evidence to be left to the jury. Ci. 

V, Hayward, 1 Dough 374. " 

Powera eiyoyedr by. 3 — ^In our opinion the 
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power of a corporation established for certain 
specified purposes must depend on what those 
purposes are, and except so far as it has express 
powers giyen to it, it wiU have such powers only 
as are necessary for the purpose of enabling it in 
a reasonable and proper way to discharge the 
duties or fulfil the purposes for which it was 
constituted. Per cur. Reg, v. Reed, 49 L. J., 
Q. B. 600 ; 6 Q. B. D. 483,488 ; 42 L. T. 835 : 28 
W. E. 787 ; 44 J. P. 633— C. A. 

A lay corporation may incorporate new mem- 
bers if it do not abuse its power, Att-Gen.^, 
Talbot, 1 Ves. 78. 

A corporation having accepted a charter, em- 
powering the body thei eafter to elect persons in 
the room^ of such members as should die or be 
disfranchised, cannot elect any persons except 
there be vacancies by such events. Page v. Rex, 
2 Bidgw. P. C. 445. 

As to the Construction of Powers to make and 
levy Bates given to Commissioners incorporated 
Tonder Drainage Acts.]— See Reg, v. 8elby Dam 
Vomrmsswners, and Reg. v. Tramore Drainaae 
Board, col. 633. ^ 

How Powers exercised.]— Where a certain 
number arc incorporated a major pait of them 
may do any corporate act, though nothing be 
mentioned m the chaiter. Att.-Gen v. Darn 2 
Atk. 212 ; West’s Hep. t. Hardwicke, 121. ^ 

It IS not necessary that every corporate act 
^muld be under the seal of the coiporation. 

Whether a corporation consisting of numerous 
governors would be bound by the acquiescence 
of home, standing by, peimitting expendituie, 
&c., V. Bonndhng Ifohjgital, 1 

V es, i'). 188. 

I'he act of the majoiity of a corporation is in 
general consideied as the act of the whole. 
Ihereroie, v here an act of pailiamcnt empovi eicd 
a coipoiate body “at any meeting at which not 
less than thiiteen should be present, bv writing 
^der their hands, to appoint a treasuiei ” ; — 
Held, that an appointment signed by twelve, at 
a meeting of seventeen, was valid. CoHis v. 

7 if & ’ 

Where a power of doing coiporate acts is not 
specially delegated to paiticular membeis, the 
general mode is for the membeis to meet on the 
major part who are present i 
Rex V. Varlo, Cowp. 248. 

^ letters patent, granted full 

wardens of the corpora- 
being four wardens), by 

themselves and their deputy or deputies, to over- , 
look and correct the trade of baking :— Held 
that the master and one warden could not lustify I 
^ baker to overlook bread^ I 
tor if they acted as pnncipals, they did not 1 
amount to a majority of persons to whom the ! 
power was .mven ; and, if they acted as demties ' 
they wcTe bound to show that they weie an- 

^ In general, where the advowson of a vicarae-e ^ 

_ 3ere certain acts of a corporation are to be I* 
aed at a special meeting of the members 
coiporation, all the 


n present thereat must be summoned, if they are 
56 within a reasonable summoning distance. Sm gtk 
3S V. Darletj, 2 H. L. Cas. 789. 
y The omission to summon any one so entitled 
n renders the acts done at such a meeting, m his 
le absence, invalid. lb, 

IS When duly met, corporate acts may be <lone by 
the majority of those constituting \he meeting. 
!8 Rex V. Alonday, Cowp. 530. 

TIL COBPORATE PBOPEIiTY. 

Misapplication of Funds.]— A corporation can 
“ act in any ordinary matter of business in tho' 
m£inner m which an individual conducting the 
same kind of business can act, and there is 
therefoie nothing illegal or ultra vires in an 
’ association incoiporatcd by roval chartt*r di*- 
fending their servant in an action for libel in 
respect of matter published by the servant, it 
the matter complained of vas published in tin*- 
usual couise of their business, and such an appli- 
cation of their funds is not foi bidden by their 
charter. Breay v. Royal British Mrses Aseo- 
nation, 66 L. J., Ch. 687 ; ri897l 2 Ch 272 • 7ti 
L. T. 735 ; 46 W. R. 86— 0. A. 

^ ^ The governing boily of a corporation wiiich is 
in fact a trading partneiship, cannot in general 
use the funds of the community for any purpose 
other than those for which they are constituted • 
whether that governing body is exclusively 
' diiectois, or a council general, or the majority at 
• the general meeting of the company. Picherina 
y.Stephemm, 41 L. J., Ch. 493 ; L. R. 14 Eq. 322 ; 
26 L. T. 608 ; 20 W. R. 654. ^ ' 

^ Therefore the special powers given either to 
y the directors or to a majoiity by the statutes or 
other constituent documents of the association 
are always to be construed as subject to a para- 
^ mount and inherent lestiiction, that they aie to 
, be exercised in subjection to the special purposes 
^ ot the oiiginal bond of association. That is not 
^ a meie canon in the English municipal law, but 
- ? ^ principle, which must be takin 

(in the absence of proof to the contiaiy) as part 
of any given system of jurisprudence, pj. 

Copyhold.]— A corporation cannot hold land 
by copy of court roll. AH.-Gen.w Zeivin C P 
Cooper, .)4. ’ 

On Dissolution.]— If lands arc given to a cor- 
poiate body, and it is dissolveci, they will revert 
to the donor, an<l not escheat. Att.-Gtn v 
Gower (Zerd), 9 Mod. 226. * “ 

Devise.]— Estate devised to a body corporate 
which cannot take by the Statute of Mortmain^ 
m trust to sell land and apply the proceeds for 
persons competent to take ; thoughX de4se 

°oj'po>^atioa for its own purnoses 
.Ithongh void at law, is good in equity Inoor' 
pnrated Society for Protestant Scliods v Rich- 

Idl’d ^ ^ L-ts IsSl 
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Act— Power to make Rate to satisfy Judg- 
ment.] — Certain commissioners were incorporated 
under a Drainage Act (48 & 49 Vict c. 185), for 
the purpose of executing and maintaining cer- 
tain drainage works. By s. 38 of the act, the 
costs of and incidental to the taking over and 
enlarging, repairing, renewing, or cleansing in 
the first instance of any diains and works inci- 
dent to drainage works, were to be borne by the 
owneis of lands in certain specified proportions 
provided that the total amount to be expended 
under the powers of the act should not exceed 
15,000?. Section 40 provided that fourteen days 
before every annual general meeting the com- 
missioners were to have estimates prepared of all 
the moneys required to meet the claims for the 
ensuing year, such estimates to show in separate 
Items, among others, the amount, if any, for 
constructing new works, and also the costs of 
carrying out the objects of the act ; and s. 41 
])rovided that to provide for so much of the 
‘‘expenses aforesaid” as were propeily charge- 
able out of the rates for the current year, the 
<‘ommissioners were to make, within a month 
aftei such meeting, one rate for the owners and 
another for the occupiers of lands in accoi dance 
■with such_ estimates. The plaintiff obtained 
judgnient in an action brought against the com- 
missioners for damages for injury caused to his 
property by the neghgence of their servants in con- 
structing certain new works. The commissioners 
had raised and expended the whole of the 15,000?. 
which they were authorised under the act to 
expend on the initial execution of the drainage 
works, and had no goods on which execution 
could be levied to satisfy the plaintiff’s judg- 
ment Held, that s. 38 did not limit the pio- 
visions of ss. 40 and 41, and that the plaintiff’s 
claim being in respect of the construction of new 
works within s. 40, the commissioners had power 
under ss. 40 and 41, to make and levy a rate to 
satisfy the judgment which had been obtained 
against them. Reg.y, Selby JD am Commissioners, 
61 L. J., Q. B. 372 ; [1892] 1 Q. B. 348 : 66 L T 
17 ; 56 J. P. 356-0. A. 

A contractor who obtained a judgment against 
a drainage board for extra works, executed by 
liim under agreement with the board, applied for 
a mandamus to compel the board to levy a rate 
to satisfy the amount of the judgment : — Held, 
that the mandamus should be refused, as rates 
■vvere leviable by the board for the maintenance 
of works only, and not for their construction. 
Meg. V. Tramore Drainage Board, 30 L. E., Ir. 
•329. 

IV. RIHHTS AND LIABILITIES OP 

CORPORATORS. 

A member of an incorporated company, enter- 
ing into ^ a contract with the company, must be 
deemed, in respect of that contract, a stranger. 
Mill V. Manchester Waterworhs 2 N &: M 
373 ; 5 B. & Ad. 866 ; 3 L. J., K. B. 19. * ^ : 

Corporators are not individually answerable 
for acts done in their corporate capacity, from 
whi-ch detriment happens ; at least not without 
proof of malice. Harman v. Tappenden, 1 East. 
^5; 3 Esp 278; 6 R. R. 340. S. P., v. 
Wad>ham College, 1 East, 560, n. 

The court will not grant a criminal informa- 
feOH against the members of a corporation for 
"me upimppiication of the corporation money. 

^ 1 ^ 61 ,. 
i., '"'fw lEiOTiidtial mrmibers of a oo^rporation at 


» common law, which is seised in fee simple of 
I freehold lands, have no estate, either legal or 
' equitable, in those lands or any part of them, so 

■ as to confer the franchise for a county, albeit 
i their individual shares in the profits derived by 
[ the corporation from and out of such lands ex- 
. ceed 40 a\ annually. Aclaiid v. Lewis, 1 K. & a 

■ 334 ; 9 C. B. (N s.) 32 ; 30 L. J., C. P. 29 ; 7 Jur. 
s (]sr.s.) 21 ; 3 L. T. 472 ; 9 W. R. 123. 

Where a company was incorporated by charter 
on a petition referring to 1 Vict. c. 73, but the 
charter did not mention the act:— Held, that the 
personal liability of individual members autho- 
rised by the act to be imposed in any charter of 
incorporation, either by reference to the act or 
otherwise, was not imposed by the mere fact 
that powers were granted by the charter which 
could not have been granted apart from the act, 
in the absence of any reference to the act itself 
Fhmis V. Young, 6 W. R. 577. 

^ Contract by Cburcliwardens — ‘Proviso nega- 
tiving personal Liability void.] — See Fnrnical 
V. Coombs, col. 656. 

V. AMOTION OF CORPORATORS. 

See ca^es, ante, A. III. (col. 581.) 

By-law giving Power of Amotion for Just 

649^^* — See Mex v. Michai'dson, col. 

Aicoiporation, whether eleemosynary or other- 
wise, has power to amove a member for sufficient 
cause, and will not be restrained b}^ injunction 
from holding an inquiry into the conduct of a 
member, and expelhng him if it thinks fit. The 
remedy of a member aggrieved by such proceed- 
ing IS by visitation or mandamus in the respective 
^ses of eleemosynary and civil corporations. 
Bex V. BicJiardson (1 Burr. 537) followed. The 
sarne principle applies where the amoved person 
IS also an officer of the corporation. (9’ Grady v 
Mercers' Hospital, 19 L. R. Ir. 350. 

As to Removing a Member without Hearing 
him.]— See Beg, v. Saddlers' Co., 10 H. L. Gas. 
j 404, post, cols. 650, 651. 

VI. RIGHT TO SUE. 

F or Penalties— Common Informer.]— A corpora- 
tion cannot sue for penalties as a common in- 
forruer unless expressly authorised by statute, 
w. Leonards, Shoreditch, Guardians v. Branh-^ 

Where, therefore, by a local act penalties 
were imposed for selling one sort of coal for 
anotimr within twenty-five miles of the General 
lust Office, and the penalty was recoverable by 
the ‘‘person or persons who shall inform or sue 
for the same ” : — Held, that a corporation could 
not sue for the penalty. Lb. 

- — For Half of Penalty Recovered — Proof. 1 

^7 ^ ^ ^ Will, 4, c. 76, s. 48, an overseer 
neglecting to sign the burgess list, of a borough 
IS liable to a penalty of 50?., to be recovered 
by any person suing within three calendar 
months ; and the money so recovered, after 
payment of the costs and expenses attending the 
recovery, is to be paid and apportioned, one 
moiety to the person suing, the other moiety to 
the treasurer of the botough. The defendant 














!) 


635 ' COEPOEATION, 6S6 

recoYered a penalty against an overseer, with in fact a trading partnei'ship, cannot in centra! 
taxed costs as between party and party, and use the funds of the community for any mrnme 
r^exved the amount :~Held, that, in an action other than those for "tvhich they are consi if sited, 
against the defendant by the corporation for The costs therefore of a prosecution for libel are 
received, it was suiScient, prim^ not properly payable out of the assets of the 
tacie, for the corporation to prove the recovery company. Pielienufy y. fSfepkemvn. 41 L. d. (’h 
of the penalty and the taxed costs ; 493 ; L. K. 14 Eq. 3*22 ; 20 L. T 008 • ^0 \V M* 

and that, m default of proof by the defendant of 654. ^ * » ** ^ • «* 

extra expenses, the corporation was entitled to a 

verdict for half the penalty. JParwieJh Corpora- In Names of Individual Memhera 1 TTtv.t. ^ 

fwVm’ ® : 

a vv.xi,. corporation, adding their corporate eharactciv 

To Snonort i a « .u- abatement a bill of revivor in their eor« 

io support memDers Eights.]— A corporation porate name only, demurrer for want of mivov 
may jom in a suit to establish a claim of oveiiuled • the mmi^ of iurtil,-,?,, 1- P 


Abatement of Suit.]— A suit by a corporation 
does not become defective on the death of some 
of the members; otherwise of a suit by the 


suiqilusage. Walker v. Warden CJirisf^ Colli ae 
1 Bli. (N.s ) 9. ^ 

, Foreign Corporation in Corporate Name.'!— 
members in thdi’indTvTduaroharact^^^^^ oord3e'’wffli t^el^w! oU’’/- 

hm V. Jepson, 3 Swan 138 comance witli the laws of their oountij- may sue 

“*'3 countiy by their corporate name. And 

To set aside Acts done in its Name. 1— A cor- declared be not 

A 001 - diiootly consistent with the one specified in the 


poiation may institute a suit for setting aside chaite iW th?t t^ev ® 

transactions fraudulent against it althnnnb lyot that they aio the same company is 

carried into effect in its name by members of the *^® oJ>ieotion- ^atlmal 

pvemingbody ; and that right is notXtcd m ^ ^ 

by the attornev-ffenera havino* a^«/^ ^ ^ 


xtI XX ^ , x^sxiu XB uub aaectea 

py the attorney-general having also power to call 
Sr transactions. Att.-Gen. v. 


B'it/.ww, Or. & Ph. i JTo'Lrx,* Ch^ss'^l^jur* Treasurer 

im. ^»d!M«9Sim. 30;7L.l ch 76’- l Jnr Awa^ Company of 

890. ’ ’ ^ Atrard-Attachment against Treasurer refused 

Mandamus to pay.] — See Cone y. Gli/n, 1 

For Loss of Monopoly of Granting Degrees— ' 

Suit must he by Corporation.]— A membor nfo « 

corporation cannot institute 1 suit agaLt the poft B Contracts.]_&e oases, 

goveiamg body of the coiporation unless therfis ^ 

p:fy nSnr^rifurr^^^^^^^ m liability to be seed. 

or by information by the attorne^gSml if if^ pany^ against a railway eom- 

yar^r/sJe 1 #-^ Sgre! 

Prestney v. Colchester Corporation 51 L ^ corporate capacitv, cause 

Ch 805 ; 21 Ch. D. 111 . ®f defamatory statoicnt im.h® 

The loss of a monopoly of university degrees is in 1., 


.oft Contracts.]_&e eg.ef, 


for “an in|u,y to lhr;uHir^Tl^X;r ;! Sfc\ofafsrrr°“ fo^a' 

Queens Inivenity, 15 W. B. 733 And good, for a corporation aoerre- 

JPrestiwij V. Cvklieihter Corporation 51 L J corporate capacity, ^ause 

Ch 805 ; 21 Ch. I). 111 . statLient imdo? 

The loss of a monopoly of university degrees is suffiefaX 
not a personal injury. YJ. ® ^ p v 

f*/" n.j ; 27 L J O B 99u 

For Idhel.]-A corporation may maintain an n"'’’ ® 515. 

Mtion of hbel in respect of a statement reflect servaSs®’!^^®*^^?^ cm, througli its 

2«^69L.r.844;42kE.\Lyj.V i96 - 




s,raKS*‘tnT’S*o'f .li- 
fe 

80o ; 39 W. B. 302 ; 54 J. p, 712 . ’ 




, . ww- , C.T <x. r. /jiij. finya„r ..^x / ; bu an action for iiifp-n- 

& 20 Viet c vXd tX “usfeasanoe by its servants pro- 

S*,SS“‘ f ?'*•!*«“»» aeSUr lio S". "!!*“" a.i o? B. St? 
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the company by its servants, wrongfully, vexa- 
tiou&ly and maliciously did certain acts (describ- 
ing them) with a view to, and which in the 
result did, obstruct and annoy the plaintiff in the 
conduct of a similar trade : — Held, that, as the 
acts complained of were connected with the ob- 
ject and purpose for which the company was 
incorporated, the company was responsible. II. 

Tor fraudulently Trading in Name of 
Another.] — Quaere, if an action will lie against a 
trading corporation for fraudulently carrying on 
a business under the same name as that under 
which another traded, in order to induce peisons 
to believe that the business of both was the 
same. Lawson v. Banh of Londoth IS C. B. 84 ; 
25 L. J., C. B. 188 ; 2 Jur. (N.S.) 716 ; 4 W. K. 
481. 

Tor Acts of Agents — Scienter.] — ^With respect 
to questions of scienter, there is no difference be- 
tween a corporation and an individual ; and 
whatever is notice to a person competent to 
receive it is notice to the corporation, ^tilos v. 
Cardiff Steam Xavigation Co,, 33 L. J., Q. B. 310 ; 
10 Jur. (N.S.) 1199 ; 10 L, T. 844: 12 W. B. 
1080. 

A person, innocently and without negligence, 
went on to the premises belonging to a coipora- 
tion, where he was bitten by a dog which was 
chained in a place in which it could not be seen , 
the dog had previously bitten a peison, as was 
known to some of the servants of the corporation, 
but those servants had no control over its affairs, 
or over the dog : — Held, that, assuming the cor- 
poration knew the dog was a mischievous one, 
and accustomed to bite, the corporation would be 
liable in an action brought by the person bitten ; 
but that there was no evidence to show that the 
corporation had such knowledge, and that, in 
the absence of such evidence, the action was not 
maintainable. Ib. 

Por False Imprisonment.] — railway com- 
pany, though a corporation, is liable in an action 
for false imprisonment, if that impiisonment is 
committed by its authority ; such authority need 
not be under seal, but it lies upon the plaintiff to 
give evidence justifying the jury in finding that 
the persons actually imprisoning him, or some of 
them, had authority fiom the company to do so. 
CofY. G. N. By., 3 El. & El. 672 ; 30 L. J., Q. B. 
148 ; 7 Jur. (h.s.) 286 ; 3 L. T. 850. See Eastern 
Counties By. v. Brown, infra. 

For Malicious Prosecution.]— An action for a 
malicious prosecution cannot be brought against 
a corporation, as such an action requires the ex- 
istence of malice, and a corporation cannot have 
malice. Per Alderson, B. : Stevens v. Midland 
Counties By. 10 Ex. 352 ; 2 C. L. K. 1300 ; 23 
L. J., Ex. 328 ; 18 Jur. 932. But see, as to this 
case, Banh of Kew South Wales v. Owston, 48 
L. J., P. G. 25 ; 4 App. Gas. 270 ; 40 L. T. 500 ; 
and Edwards v. Midland By., infra. 

A man was arrested on a warrant issued on 
the sworn information of an officer employed by 
an incorporated railway company on a charge 
of theft ; he was taken before a magistrate and 
remanded for a week at the request of an attorney 
employed by the company; he was ultimately 
discharged. At the trial of an action for mali- 
cious prosecution, the plaintiff demed that he 
was guilty of the theft ; and the judge non- 
suited# TM company was ^ cojrporatipn s-ggte- 


gate : — Held (per Kelly, C.B., and Oleasby, B.), 
that the nonsuit was wrong ; and per Bram- 
well, B., that the nonsuit was light ; and that 
no action for malicious prosecution would he 
against the railway company, for a corporation 
aggregate is in law incapable of acting mali- 
ciously. Henderson v. Midland By., 24 L. T. 881 
20 W. E. 23. 

An action for malicious prosecution does not lie 
against a corporation aggregate, a corporation 
aggregate being incapable of malice or motive. 
Air atliY.Xorth- Eastern By., 55 L. J., Q. B.457 ; 
11 App. Gas. 247 ; 55 L. T. 63 ; 50 J. P. 659— Per 
Bramwell, Lord. 

An action for a malicious prosecution -will 
he against a corporation. Stevens v. Midland 
Cninties By. (supra) not followed. Edwards v. 
Midla^idBy., 50 L. J., Q. B. 281 ; 6 Q. B. D. 287 ^ 
43 L. T. 694 ; 29 W. E. 609 ; 45 J. P. 374. S. P., 
Kent Y. Courage Co., 55 J. P. 264, per Pol- 
lock, B. 

For Breach of Trust.] — A municipal corpora- 
tion was trustee of a charity. It permitted its 
town clerk to receive and retain the trust moneys, 
instead of applying them to the pui poses of 
the trust : — Held, that the corpoiation and the 
town cleik were liable for the bieach of trust, 
Att.-Gen. v. Leicester Corjyoration, 7 Beav. 17G. 

For Frauds.] — ^A corpoiation of itself cannot 
be guilty of fraud, but where it can only accom- 
plish the object for which it was formed through 
the agency of individuals who act fiaudulently,. 
the corporation stands in the same situation with 
respect to the conduct of its agents as a private 
person would have stood, had his agent so mis- 
conducted himself. Banger v. G. W. By., 5 
H. L. Gas. 72. 

An action for deceit will lie against a corpora- 
tion for the f mud of its agent, acting within the 
scope of his authority, where the corpoiation takes, 
any benefit fiom such fraud. Machay v. Coni’- 
mercial Banh of New Brunswieh, 43 L. J , P. 0. 
31 : L. E. 5 P. 0. 394 ; 30 L. T. 180 ; 22 W. E. 
473. 

For Distress.] — A corporation is liable in tort 
for the tortious act of its agent, though not ap- 
pointed by seal, if such act is an ordinary service,, 
such as a distress, professedly made under a 
statute for a debt due to the corporation ; and a 
jury may infer the agency from an adoption of 
the act by the corporation, as fiom ha^ mg received 
the proceeds of the seizuie. Smith v. Birming- 
ham Gas Co., 1 A. & E. 526 ; 3 N. & M. 771 ; a 

L. J., K. B. 165. 

For Trespass.] — An action of trespass lies, 
against a corporation aggregate for an act done 
by its agent within the scope of his authority ; 
and it is not necessary to show the appointment 
or authority of the agent under the seal of the 
corporation. Maund v. Alonmowthdiire Canal 
Co., 4 Man. & G. 452 ; 3 Eailw. Gas, 159 ; Car. & 

M. 606 ; 2 B. (n.s.) 113 ; 5 Scott (N.E.) 457 ; 
11 L. J., 0. P. 317 ; 6 Jur. 932. 

For Assault.] — ^If a servant of a corporation 
aggregate commits an assault by the authority 
of the corpoiation, an action of trespass for 
assault and battery may be maintained against 
the corporation. Eastern Counties By. v? Broom, 
6 lx. 314 ; 20 L. J., Ex. 196 : 15 Jur. 297— Ex* 
Oh. 

If an assault is c^wumitted on behalJt and foj 
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the benefit of a corporation aggregate, the cor- 
poration may ratify the act of the agent ; and if 
they do so they render themselves liable to an 
action of trespass for the assault, lb. 

If a servant of a railway company, acting on 
behalf of the company, assaults and imprisons a 
passenger to compel him to pay his fare for 
riding in a carnage of the company, the act of 
the servant is one which may be for the benefit 
•of the company, and may be ratified by them. 
Ih. 

^ For Conversion.] — ^Trover lies against a corpora- 
tion ; and if it is essential to their conversion of 
the property, as the detainer of bank-notes by the 
Bank of England, that they should have autho- 
rised it under their seal, such authority will be 
presumed after verdict. Yarborough v. Bank of 
Bhigland, 16 East, 6 ; UR. R. 272. 

Trover for quicks and plants against a railway 
oomt)any. On the trial the judge ruled that 
there was sufficient evidence of a conversion 
by the company. To this ruling the company 
-excepted. Verdict for the plaintiff. A bill of 
-exceptions set forth the whole evidence. By 
this it appeared that the plaintiff was a con- 
tractor, planting hedges for the company at one 
•of their stations, and was owner of live thorns 
which had been by leave of F., who was the 
general superintendent of the company, placed 
in a piece of ground belonging to the company, 
and close to the station. The plaintiff de- 
manded these thorns from the stationmaster, 
and was referred to F., who, professing to act for 
the company, refused to let the plaintiff remove 
them. It did not appear when or under what 
circumstances the thorns were brought to the 
station r— -Held, that it is the duty of a company 
carrying on trade to have on the spot an officer 
with authoritj^ to do for the company all that 
in^ the oidinary exigencies of their business, 
might require to be done promptly ; that m this 
respect there is no difference between an ordi- 
naiy pmtnership and a corporation; that there 
was sumcient evidence that F. had authority to 
this extent from the company ; and that it was 
not necessary to show any authontv under seal 
V. Taff Vale By., 2 El. & Bl. 822— 
Ex. Oh. 

Held, also, that to give up, or refuse to give 
up, on demand, goods left with the company, in 
the course of their trade as carriers, was an act 
within the scope of such authority ; and that 
these thorns were so left, and therefore there was 
evidence of a conversiou by the company. Ib 


• ^ For Maintenance.] — A. corporation in liquida- 
: tion, as distinct from the liquidator thereof, is 
L incapable of maintenance. MelropolHan Bank 

V. Booley, 54 L. J., Q. B. 410; 10 App. ('•as. 
I 210 ; 63 L. T. 163 ; 33 W, R. 700 ; 40 J. P. 756 
t — H. L. (E.) 

: For Negligence.] — The Trinity House was in- 

; corporated by charter in the reign of Henry K, 

. for the purpose, inter aha, of ordering anti eix‘ct- 
ing lighthouses, beacons, and buoys. Its powers 
were extended by several charters and statutes, 

. until it became the general lighthouse authoritv 
; for England and Wales. By the J^Ierchan‘t 
i Shipping Act, 1854, s. 380, the superintendence 
, and management of all lighthouses, buoys, and 
i beacons in England and Wales, and certain other 

• places, were, wnth certain objections, vested ni 
the Trinity House Held, that the Trinity House 
was not a department of State, so as to be exempt 
from liabihty^ for negligence of its servants. 
Gilbert ’^.Trinity Home Corporation. 5r>L, J 
Q. B. 85 ; 17 Q. B. D. 795 ; 35 W. R. 30, 

A beacon elected by and vested in the Trinity 
House, having been nearly destroyed, a sti anger 
applied to the Trinity House, and obtained leave 
to remove the remains of it. He removed part 
of the remains, but left an iron stump standing 
up above a rock under the water. A vessel 
struck against the iron stump and was lost 
Held, that the Trinity House was liable. Ib. ' 

The R., which was anchored in F. outer-harbour 
having to be beached in the inner harbour, S., the 
harbour-master, directed the master of the R 
where to beach her. Before the R. left the outer 
harbour,^ S. came on board, although a Trinity 
House pilot was in the vessel, and when she had 
arrived near the place where she was to be 
beached gave directions as to the loweiing of her 
anchor. The R. overran her anchor and grounded 
on It, sustaining damage. In an action against 
tile harbour commissioners and S., the court found 
as a fact that there was negligence on the part 
of b., and that the place where the R. grounded 
was outside the jurisdiction of the harbour com- 
missioners Held, that the duties of the harbour- 
master comprised directions as to the moorinn* 
and beaching of vessels ; that by giving direct 
tions when he went on board, S. had resumed 
I hi3 functions as harbour-master, and that he 
and the commissioners were therefore liable for 
the damage done to the R. ne Ilhoshin, or 
Edwards Y.FalmotUh Uarhour CommUsmlrrs 

J;- ; 10 P- D. 131 ; 53 L. T. 30 • 33 

W. B. 794 ; 5 Asp. M. C. 4C0-lc. A ’ 

Bv aoti of nrr tr* l 
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dants an obligation to remove the wreck from 
the channel, or to mark its ])osition by buoys 
and that, nut having done so, they were liable 'in 
dimagcs to the plaintitl Dannotit v, 

4J L. r. l.U; .) Asp M. 0. 127; 47 J P 711 
feoe also AVy. v. Wdham^ 53 L. J , P 0 64- 
9 App. Gas. 418 ; 51 L. T. 546 

A inniiiGipal coiporation employing workmen 
to lay down gas pipes in the boiough is lespun- 
■sible for the negligence of the jiersous employed 
V. Manplie,sfo)' (Urpo^fftion, 1 H. & N 59- 
26 L. J , Ex. 132. Alhrnied on appeil, 2 H. «fchr’ 

A corporation of a town caused a washhouse to 
foe elected, with a wiingmg machine, under the 
i3iths and Washhouses Act (9 &: 10 Vict c 74) 
which vests such houses in the corpoiatioii, the 
actual management being m the council, the 
membeis of which are not to be personally 
liable. The wringing machine was originally 
intended to be woiked by hand, and bemo- 
worked by steam, a pro]ectmg handle was 
needlessly^ retained, which went round with 
■great rapidity, and hid no protection. Those 
who used the washhouse paid for the use of it 
ami a female using the michine, without nedi- 
gence on her part, was caught by the handle I 
When thus revolving, and was injured ad I I 
that the corporation was liable to an action for 
t^iitidovland Corporatioi, 

1’ w ^ ^ ’ 

The principle on which a private person or a 
•company is liable for damages occasioned by the 
neglect of servants, applie'i to a coiporation which 
has been intrusted by statute to peiform certain 
woiks, and to receive tolls for the use of those 
works although those tolls, unhke the tolls re- ^ 
ceived by the private peison or the company, are ^ 
not applicable to the use of the individual corpo- ^ 
rators or to that^ of the coiporation; but are ^ 
devoted to the maintenance of the woiks, and in ^ 
case of any surplus existing, the tolls themselves - 
nre to be proportionably diminished. Merseu ^ 
Forhs V. Gms, 11 H. L. Gas. 686 ; 35 L. J., Ex. 
225 ; L. K. 1 H. L. 93 , 12 Jur. (n.s.) 57i ; 14 ^ 
L. T. 677 ; 14 W. K. 872. t 
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Eor Nuisance on Highway.] — The munici- 
pahty of B., incoiporated under New South 
Wales Acts, No. 13 of 1858 and No. 12 of 1867, 
■and hiving thereunder the caie, construction, and 
management of the roads and streets within 
their municipality, constructed therein a barrel 
dram into which lan an open dram, the brick- 
work of which having bioken away, and not 
iifbVing been repii]c<l, a hole was caused, into 
which the plaintiff’s lioise fell. In an action 
claiming damages against the inuiiici])ality (a) 
for negligence in constructing the stieet ; (b) 
tor negligence in keeping and maintaining the 
street, and not repainng the dram, gutter, or 
sewer m the said street (plea the general issue), 
the chief justice directed the jury that the de- 
lendants, under their act of incorporation, were 
not liable for the result of any mere non- 
feasance ; that if they thought fit to construct 
a sewer, and did the woik in so negligent a 
manner as to bring about the accident, they 
were liable for that misfeasance ; but if they 
constructed the sewer properly in the first in- 
fly^ixce and it became defective afterwards they 

^ ^^^^e n,ot bound, to repair it j and teth^t that 

ItM 1 4 . •( ^ 


un if the defective state in which the drain was 
7s, arose from the operation of the weather, or wear 
in and tear, it hav ng been properly constructed 
?.s originally, they were not liable. Verdict for de- 
\ ’ :~Held, on the motion for a new trial, 

1. that as regards (b) there was misdirection. The 
1 ; barrel dram was not only made by the defen- 
dants, but the sole control and management of 
m it were by the statute vested in them By 
ti- reason of their constructio i of that drain and 
d. their neglect to repair it, whereby, as an indirect 
f ; but natural consequence, the dangerous hole was 
. formed, which was left open and unfenced, they 
V. caused a nuisance in the highway for which, 
whatever their statutory obligation to repair 
n may have been, they were liable to an indie t- 
le inent, and also to an action by the plaintiff, 
), who had siistamod direct and particular damage 
.e from their breach of duty. Bathurst Borough 

^ ^ J, P. 0. 61 ; 4 App. Gas. 

y 2ob ; 41 L. T. 778~P. 0. ’ FF v s. 

y 

g In tie case of Boards of H8altli.]~&o Local 

,s OOVEENME.VT. ■' 

\l 

e In the Metropolis .] — Sar Metropolis. 

- Power of Commissioners, incorporated under 
3 Drainage Act, to levy a Kate for Construction 
’ Works-Dama?es for Negligently con- 

i- straoting included in Power.]— See Uei^. y. Selby 
,, IJ LIU CoiiiimssLouen^ col. 633. ^ 

Judgment against Drainage Board in Action 
I by Contractor for extra Works—No Power to 
3 levy Hate to satisfy Judgment.]— See Reg, v. 

I Tram ore Bminage Board, col. 633. 

^ sustain damage 
fiom the overflowing ot the sea, m consequence 
ot the non-repair of sea-walls which, by the 
terms of theii charter, a corporation is bound to 
repair, he may maintain an action against the 
corporation for compensation, muh/ v. Zgme 

’■ ® 

An action lies against a corporation for not 
repairing a creek into which the tide of the sea 
flowed and reflowed (but not saying it was a 
navipble river), as from time immemorijil they 
had been used ; and saying “ as from time im- 
memorial they had been used,” is well enough, 
without alleging that they were bound, ratione 
teiiurm, or other special cause. Zynu v. Turner, 

vvOwp. o6. * 

Prescription^— A corporation may be liable 

prescription. 

Statute of I,iinitation.]_A corporation shall 
have the benefit of the Statute of Limitation as 

? 3%!^ w s'ir 

Fore^ Attachment.] — ^A corporation carry- 
! of London is wt 

the process of foreign attachment issu- 

n * 2 , “"■y”® wurt. London Joint 

Stoch Banh v. Zondon Corporation. 1 C. P D 

1 ; 4.) L. J., 0. P. 213 ; 33 L. T. 781. Affirmed 

S? grounds, 5 0. P. D. 494 ; 42 L T ^7- 
28 W. E. 696—0. A. * l-. l. 747 , 

Attachment.]- An attaojiment does not lie 
against a corporation for non.perfQrmail<»"i an 
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award. Maeliemie v. Slf(/o and Shannon i?y., | In 1740, by reason of lud^^ment of ouster {ie:aii}st 


9 0. B. 250. 


all the existm" members of the corporation, it 


Where a company was authorised by statute to became incapable of continuin^^ itself, ami there 
sue and be sued by their treasurer, who was to was no mayor or alderman till when a new 
incur no personal liability, and two actions charter of incorporation was granteil to the 
against and by the treasurer had been referred borough, by which all the foimer rights, lihertu‘s, 
to arbitration, a motion for attachment against and fisheries were ratified, confirmed, ami ra- 
the treasurer for non-payment of the damages stored to the new corpoiation Held, that thm'c 
and costs awarded was refused, but a mandamus had been no entire dissolution of the corporal am, 
to him to pay was granted. Cor^e v. Glyn^ 1 and that, by viitue of the new charter of incor- 


L. J., K. B. 272. 


poration, the revived one became owner of ail 
the former franclnses, and were entitled to the 
fishery. Corporation v. Jirookr, 1 


In Kame of Treasurer foi time being.] — ^Where fishery. Colclirdn' Corjmration v. Jh'ook 
a former treasurer of guardians of the poor hail Q. B. 339 ; 15 L. J., Q. B. 173 ; 10 Jur. (HO, 
been compelled to pay money which the then 

guardians ought to have paid, it was held that Land Reverts to Donor on.] — See Att.^Geth 

the private act under which the guardians acted Qoioei\ col. 632. 
constituted them a corporation for some pur- 
poses, and. that such former treasurer could sue IX. BY-LxlWS. 

the guardians who had succeeded to office in the 

name of their present treasurer for money paid. And see ante, A. X, col, 619. 

Jeferys v. Gurr, 2 B, & Ad. 833 ; 1 L. J., K. B. ^ nr . 

23. Power of Making. 


IX. BY-LAWS. 

And see ante, A. X, col, 619. 


^ . X.. O., 0.. X.. MAKING. 

. ^ ^ Inconsistent with Charter.]— A corporation by 

In Name of Governing Body for time being,] chaiter cannot make by-laws inconsistent with 
—If a corporation cannot be made a paity to a the intention, or counteracting the directions of 
r^ord in consequence of the non-appointment of the chaiter. Bex v. Ciitbush, 4 Burr. 2204. 
omcers, the governing body for the time being A company without any power by its charter 
will suthcientiy represent the existing interest, may of course make by-laws : but if it has 
V. 29 L. J., Ch. 685; 6 Jur. a particulai power to make by-laws for 

(N.s.) 8.)4 , 8 W. R. 225. the management of its trade, it cannot make 

Records,]-^.. Evi- 

DBNCB — Documentary ; and Discovery— Oo,2F W 207 

Inspection op Public Documents. All by-laws made by corporations mnst be 

Afl tA /I * i. 1 rr consistent with, and subordinate to, their con- 

noci/-R Contracts. J cases, stitution by charter. HoMyn y. Bex (in error\ 

post, 15, A. col. 000 . 2 Bio. P. C. 329 

See also Bex v. Tiieher, col. 628; and Bea, 
jamgs.J — V. Darlington School^ col. 647. 


As to Liability to Criminal Proceedings.] — 

See Criminal Law, A, I. Peisons capable of 
Committing Offences. 4. Coiporations. 


committing Offences. 4. Coiporations. To incur a Porfeiture.]-A cm poration created 

by letteis-patent, with a power ot making by- 
laws, cannot make any laws to incur a*^ for- 
YXII. DISSOLUTION. feituie. ICirh y, iXowill 1 Term Ren. 118- 1 

rp. tr- 1 . . ^ 

discretion seize the Iran- Neither can a corporation created by an act of 

Ptifl'aMent, unless such a power is^oxpresslv 
mg to a forfeiture. Hex v. 1 misonhy, 1 Ves. J. given Ih ^ I ■■ J 

8 ; 6 Bro. P. C. 287. And ^LQ Bayg's ease, 11 

, Incident to whole Body,] — The power tt> 

The Ring cjmujt by his prerogative destroy a make by-law^s is incident to the wdiole bodv 

1 -iporation; and, ftomfme! ff"' 

lerm jxep. 675 , P. C. 336. 1 Anstr. charter j^ivos to a select I inilv n nAi't'oi' 


Ren m ■ ^ by-laws touching ceitain mattois therein 

specihed, that docs not take away from the bodv 

What AiTinTiTi+fl 1 ivu • x i ^ their incidental pow'cr to make by-laws 
wnat Amounts to.]— hen an integral part touching other matteis not 
of a corporation is gone, and the corporation has charter.^ Bex y W'eUwood^ how Ar (n 9 i ^ 

no power of restoring it, or of doing any cor- 4 Bligh (nT) 213 7 W i 7 D & R 
porate act, the corporation is so far dissolved B. & C. 781. ^ ’ g. , D. A R. , 4 


that the crow'n may grant a new charter. 
Bex Y. Pasmore, 3 Term Rep. 199 ; 1 R. R. 
688 , 

The major part of an integral part of a cor- 
poration whose attendance is icquiied at the 


Repeal.]— Eveiy by-law may be repealed hy 
the same body which made it. Bex v. AsImefL 
Last, 22. 


wxiusc arreuciance is ico lined at tho TIta -.c. 4-1.04- 

election of officeis being gone, it operates as a make hv f • corporation has power to 

dissolution of the whole cornoratir^r 5 strange, therefore, to go 

thereby lost the prer of^^SdS com CLS?’ ® 

assemblies for the purpose of filhng to vaoTOcips dn unt charter. Where such statutes 

and oontinumg itself. Mem v Modru 3 East’ observed In any one 

313; 4 East, 17. ’ acourtof law wiR presume a subsequent 

A right of free fishery was granted to a borough, "s Ves *^®“' 

by a charter of Richard I., which recited a pre’ ^ ^ 

vious enjoyment of the franchise by the borough. Effect of a general Power.j^Wh^ 
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mission had issued under the great seal to inspect 
the management of the governors of a free 
grammar school, and power was given to the 
commissioners to make by-laws, it was held that 
such power must be taken to be to make by-laws 
for the better regulating and preserving the 
charity ; and that, if the commission gave any 
larger power, it would be void only pro tanto. 
Me7i V. Foster, 2 P. W. 825. 

Where two Governing Bodies — Eegulation 
making an absolute Privilege Conditional- 
Notice.] — When in any trading corporation by 
presciiption there is one governing body which 
has been used to make general orders, and 
another which has been used to regulate the 
business of the corporation, but which does not 
appear to have exercised the power of making 
general orders, it is questionable whether the 
latter body has power to make a general ordei 
imposing on their members conditions under 
which they arc to hold advantages secured to 
them by general orders made by the other 
governing body. Semble, that the one has 
rather a legislative and the other an executive 
province; the latter having only power to legu- 
late in particular cases, not to make a general 
regulation. Ildls v, /du7it, 2 C. L. E. 1781 : 15 

a B. 1. 

If by such a general order a regulation is 
made, laying down a condition on which the 
members are to enjoy an advantage they possess 
under general rules of the corporation, and on 
breach of ’which they are no longer to enjoy it, 
although it may be doubtful whether such a case 
is governed by all the principles of law which 
apply to by-laws imposing penalties or for- 
feiture, the order or rule will be invalid, bee ruse 
unreasonable and unjust, unless distinct notice 
of its terms is given by the governing body 
which issues it, to all the members of the cor- 
poration who are afEected by it. Ih. 

Under Seal.] — A gas-light company was incor- 
porated by an act of parliament, which provided 
that eighteen shaieholders should be directors, 
and, as such, should use the common seal, manage 
the affairs of the company, lay out money, pur- 
chase lands, and make contracts for lighting, and 
for the sale of materials. The company was 
empowered to make by-laws under seal for its 
government, and for regulating the proceedings 
of the directors, officers, servants, &c. At a 
meeting of the company, a resolution wms passed, 
not under seal, that a remuneration should be 
allowed to every director for his attendance on 
courts : — Held, that a director who had attended 
couits could not maintain an action for payments 
according to the lesolution ; for that it was not 
a by-law within the statute, nor a contract (if 
uch could have been available) to pay the 
directors, or any of them, for their attendances, 
and the directors could not be considered as 
servants to the company, and, as such, entitled 
to remuneration for their labour according to its 
value. Du7iston v. Imperial Gas Co., 3 B. & Ad. 
125 ; 1 L. J., K. B. 49. 

How to he Exercised.] — By-laws made under 
statutory powers held not to be binding until 
made, confirmed, and published as by-laws in 
the manner prescribed by the statute. London 
Association of Shipowners v. London and India 
Lochs, 62 L. J., Ch. 294 : [1892], 3 Oh. 242 ; 67 
L. T. 238—0. A. 


5, Validity. 




Providing Dinners. ] — In a company con- 
stituted by letters patent, with power to make 
leasonable by-laws, a by-law for the steward 
to provide a dinner for certain members of the 
company on Lord Mayoi’s day, with an allow- 
ance for so doing, or to pay a fine of 20L, or 
excuse himself by swearing he is not worth 300Z., 
IS a bad by-law. Carter v. Siiiderson, 5 Bing. 
79 ; 2 M. & P. 164 ; 6 L. J. (O.S.) 0. P, 232. 

Ho a by-law made by a presciiptive company 
of the city of London (with power under letteis 
patent to make by-laws and fine for breach of 
them), that on the day of the election of the 
master and wardens of the company, in which 
the freemen had no voice, two of the freemen 
should provide a dinner for all the members of 
the company, and pay out of their own pockets 
such expenses as should be incurred beyond a 
sum allowed foi the purpose, or be fined in 
default, IS a bad by-law. Scriveners’ Co, v. 
Broohnff, 2 G. & D. 419 ; 3 Q. B. 95 ; 11 L. J., 
Q. B. 169 ; 6 Jui. 835. 

Imposing Fines.] — ^Wheic the master, wardens 
and assistants of a corporation were authoiised 
by their charter to make by-laws with penalties 
to the use of the corporation, a by-law imposing 
a fine on anyone of the livery lef using to take 
upon himself a certain office, and reserving the 
penalty to the master and wardens only for the 
time being, for the use of the corporation, is 
valid. Graves v. Golhj, 1 P. ds; D. 285 ; 9 A. A 
E. 356 ; 1 W., W. & H. 705 ; 8 L J., Q. B. 57. 

A by-law of a company incorporated by royal 
charter may be enforced by a penalty of “ 5Z. to 
the use of the company, or less, at the pleasure 
and discretion of the company, so it be not under 
406‘.” Piper V. Chappell, 14 M. & W. 624 ; 
0 Jur. 601. 

A by-law imposing a fine must be clear and 
unambiguous. Foster v. 2Ioore, 4 L. E., Ir. 670. 

A by-law of a corporation founded on a custom 
to exclude foreigners, and authorising a distress 
for a penalty in case of a breach of the by-law, 
without a previous demand or refusal of such 
penalty, was bad. Lavies v. Morgan, 1 0. & J. 
587 ; 1 Tyr. 457 ; 9 L. J. (O.S.) Ex. 153. 

For Forfeiture on Non-Payment of Calls.] 

— Hudson’s Bay Company might by its by-laws 
make restrictions upon its stock, viz. that such 
stock shall first be liable to pay the debts due 
to the company from its own members, or answer 
calls upon the stock. Child v. Hudson's Bay 
6h., 2P.W. 207. 

So a by-law of the company to seize a member’s 
stock for a debt due fiom a member to the 
company, is good ; but if the debt be not due 
to the company, hut to its trustees, then the 
by-law will not extend to it. Ih. 

A by-law of an incorporated company for 
waterworks provided that the members, after 
notice of default in paying a call, should pay 
in ten days from a service of such notice, or 
incur a forfeiture. Plaintiff made default, 
alleging his ignorance of the call and absence 
from to'wn when the notice was sent : — Held, 
that he shall not be relieved against this for- 
feiture. Sparhs v. Liverpool Waterworhs Co., 
13 Ves. 428, 

Limiting Discretion given by Charter to 
remove Master of School.] — Queen Elizabeth, 

' 21—2 
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lav a charter, founded and endowed a grammar hy-law roquired aU occupiers within the district 
school, and incoriaorated certain persons and to remove all snow or other obsrtuedons tnmi 


school, according to their sound discretion, and nom. iteg. v. sji. , 

of placing or appointing another more fit in his W. E. 419. 

stead. The govcrnois were empowered by the _ ^ ■ 

charter to make b 3 ^-laws, and they enacted a Bailway Company— Penalty or Forfeiture. 


office) that no master should be displaced, re- to impose and inflict nncs an<l loireitiires on an 
iiioved or removable, unless some sufficient persons ofiending against the snine, not t‘Xi‘ee«i- 
caiise of complaint should be exhibited in writing mg ol A section empowered the company to 
against such master, and signed by the governors make orders and regulations for the travelling 
or their successors, and the same cause of com- upon the railway, and relating to the trinelieih 
plaint be first allowed of and declared by them or carriages passing upon it; such onlers and 
to heasufiieient cause Held, that the governors regulations to be binding upon the company and 
had no right thus to limit the discretion by the passengers, on pain of forfeiting a sum not ex- 
charter, and that the by-law was void. Rpg. v. ceeding 5Z. The act then inflicted ptsialties for 
Darlington SrJiool Gover^iors, 6 Q. B. 682; 14 difierent ofiences prohibited by it ; ami din^cted 
L, J. 4 B. 67— Ex. Ch. that all penalties and forfeitures inflicted or 

’ ‘ ' imposed by the act, or any by-laws, might be 

Navigation Company — Sunday Navigation.] recovered in a summary way, half the penalty 
— An act empowered a navigation company to to go to the informer and the other half to i he 
make by-laws for the government of the com- company. The act also enacted, that any officer 
pany, and for the gootl and orderly using the or agent of the company might seize or detain 
navigation ; and also for the governing of the without warrant any person, whose name and 
bargemen, watermen, and boatmen carrying residence might be unknown, who should 
goods, wares, or merchandise upon the naviga- commit an ofence against the act, and convey 
tion, and to impose and inflict on all persons him before a justice of the peace. The company 
ofiending against the same reasonable fines and made a by-law, that every passenger should, on 
forfeitures, not exceeding 51. A by-law made booking his place, be furnished with a ticket ; 
by the company, that the navigation should be and that every passenger who should not pro- 
closed on evoiy Sunday throughout the year, diice or deliver up his ticket when required, 
and that no business should be transacted duiing should pay the fare from the place from which 
such time, -works of necessity only excepted; the tram originally started. C., who had paid 
and that no pciNon should navigate any boat or for a ticket at an intermediate station on the 
vessel along any p.art of the navigation on any line, lost the ticket, and refused to pay any fi’esh 
Sunday, except for a reasonable distance for the fare except for the distance he had actually 
purpose ol mooiing, or of going to, or returning come, whereupon the company, acting by their 
from, divine woislnp, under a penalty of 51., is officer, at the ai rival station took him into 
voi<I. Calder and Hehhle Xacigatw7i Co. v. custody : — Held, that, assuming the b 3 ’'-law to 
Pillmj, B liailw. Cas. 7B.5 ; 14 M. A W. 76 ; 14 be leasonable and valid, the ariest "was illegal, 


Jj. J., Ex. 22B ; 9 Jur. 877. as the by-law that a passenger shouhl under 

such circumstances pay the entiie faie, w'as 
Begulating Boats in Harbour — Harbour not a by-law inflicting a penalty or foifeiture. 
Commissioners.] — Harbour commissioners -^vere (lilUon v. London and ('rogdon Jig., lt> M. 
empowered by statute to make by-laws foi W. 212; 16 L. J., Ex. 89 ; 11 Jur. 119. 
regulating and fixing the conduct and hire or 

fare of all h(»ats or ferry boats plying in the Part G-ood and Part Bad.] — One of the by- 
harbour, and for regulating the conduct of boat- laws made by the pasture mastei s of the common 
men, ferrymen, and otheis plying in the harbour : pastures of aborough under a local act, passed to 
— Held, that a by-la%v, requiring the owners of provide for the proper regulation thereof , provided 
boats carrying passengers within the port to that “ if any person should stock or depasture a 
take^ out an annual licence from the com- vicious horse on any part of the common pas- 
missioners under a penalty, was ultra vires, tiires, then, and in every such case, the person or 
Londonderry Ilarhinir Commissioners y. London- persons so offending, and the owner or owners of 
dmg Bridge Com miss miers, [1894] 2 Ir. E. 384. the stock and cattle, shall respectively forfeit 

and pay for every such offence 51 . : ” — Held, that 
Tbames ‘Watermen.]— A by-law of the Thames so much of the by-law’- as referred to the in- 
Watermen’s Company, forbidding the employ- fliction of the fine upon the person actually 
ment by fieemen of non-freemen n working transgressing the same wns divisible from that 
barges, boats, &c., is valid, and within the powers portion which referred to the owner of the stock ; 
conferred by 7 & 8 Geo. 4, c. 75. Beg. v. that the former part of the by-law^ was reason- 
Mdmonds, 8 C. L. E. 902 ; 24 L. J., M. 0. 124 ; able and good, and might stand independently 
1 Jur. (n.S.) 727 ; 3 W. R. 408. of the latter, which, if bad, might be I’ejected. 

Beg.y.Lmndie, 31 L. J., M. 0. 157 ; 8 Jur. 
Snow— 11 & 13 Viet. c. 63, s. 55.]— The 11 & 640 ; 6 L. T. 830 ; 10 W. R. 267. 

• 12 ‘Viet. c. 63, s. 55, empowers the local hoard of A by-law may be good in part and bad m 

health to make by-laws for the removal by the part, if the two parts are distinct j^rojn ©anb 
of dust, ashes, rubbish, filth, manure, other and separately entire. Bex v. Pavershavi-, 





and soil ifi ot the side of any A 1 8, Term Rep. 352 ; 4 R. E. 691. 

Lfj}. . . J, , 4.., ^ I , ^ 
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Apprentices.] — A by-law, altering the qualifi- 
cation of persons to be taken as apprentices by 
the members of a corporation, in order to acquire 
their freedom by a certain servitude, is not war- 
ranted by a custom in such body, which claimed 
by prescription to make by-laws regulating the 
number of persons to be taken as apprentices. 
JRex V. Toppenden, 3 East, 186. 

^ A by-law, made by a company in a corpora- 
tion to restrain the number of apprentices to be 
taken by any of the members, is void. Bex v. 
Co pers' Co. of Xewcastle-oti-Tyne, 7 Term Eep. 
613. 

A by-law, which directed that a sum of money 
should be paid for the use of a corporation, on 
inrolling indentures of apprenticeship to one of 
its members, was bad. Kei'esJ)u v. WeMer, 1 Ld. 
Ken. 213. 

Power of Amotion.] — A by-law to give power 
of amotion for just cause is a good by-law, 
though the corporation that made it had no 
power of amotion expressly given by charter, or 
claimed by prescription. 'Bex v. Richardson, 1 
Burr. 519 ; 2 Ld. Ken. 85, 

Regulating Admission of Freemen.] — A by- 
law to prevent any person from being made free 
of a company, until he shall have been called at 
three several meetings of the mayor and certain 
aldermen of the city, and the wardens and 
stewards of the several companies in it, before his 
admittance, and to be approved of by them, or a 
majority of them, is good. Rex v. Durham, 1 
Burr. 127 ; 1 Ld. Ken. 512. 

Freemen of City — Livery of Company.] — The 

company of poulters comprises all poultcrs in 
London and within seven miles thereof, and no 
one can be of the livery of a company unless he 
is a freeman of the city of London Held, that 
a by-law authorising the company to admit into 
the livery of the company any freeman of the 
company was a valid by-law, and must he in- 
tended to imply any freeman of the company 
who was also free of the city. Boulters' Co. v. 
Phillips, 6 Bing. (N.C.) 314 ; 8 Scott, 593 ; 9 
L. J., 0. P. 190 ; 4 Jur. 124. j 

Penalties for Non-attendance.] — By-laws for I 
compelling, by means of pecuniary penalties, the 
attendance of members of a corporation at cor- 
porate meetings, and the acceptance of corporate 
offices, are reasonable, and may be enforced by 
action. Toliaceo-Pipe Mahers' Co. v. Wood- 
rqfe, 7 B. & C. 838 ; 5 D. & R. 530 ; 4 L. J. 
(o.s.) K. B. 301. 

But a by-law, imposing a tax on the members 
of a corporation by the name of a quarterage of 
money, cannot be supported, unless it is shown 
that the necessities of the com})any require such 
contributions, and that the latter are commen- 
surate with the former. 1 1. 

Election of Officers.] — By a charter, the com- 
pany of patten-makers was made a corporation, 
having a master, two wardens, and twelve assis- 
tants, and the company was to elect yearly one 
of the two wardens to be master. By a by-law 
afterwards made and agreed to by the whole 
company, the master was thenceforth to be 
elected by the mastey, wardens, and assistants for 
the time being, in a particular mode (not pre- 
scribed by^ the charter) out of two or three meet 
and sufficient persons, being of the number of 
master, wardens and asaistahts, and selected 


by the master and wardens. In case of an 
equality of voices, the master was to have a 
double vote : — Held, that the by-law was bad, 
because it extended the number of persons eligi- 
ble by the charter to the office of master. Rex 
V. Bmistead. 2 B. & Ad. 699. 

Where a charter of incorporation authorises 
the corporation to elect a master de seipsis, a 
by-law narrowing the body of electors is valid. 
B>ex V. Attwood, 1 N. & M. 286 ; 4 B. & Ad. 481 ; 

2 L. J., K. B. 57. 

The existence of such a by-law may, without 
the intervention of a jury, be judicially inferred 
from an ancient usage for the election to be so 
conducted. Ib. 

Though the by-law would be void if it also 
lessened the numbers of persons eligible to the 
office, such a view in the presumed by-law will 
not be inferred from the circumstance of the 
election by the limited body having almost imi- 
ffirmly fallen upon members of the limited body. 

By a charter of Richard 2, the commonalty of 
company of mercers, which was one of the 
ancient guilds of the city of London, was to elect 
every year four wardens out of the commonalty. 
The practice from 1391 to 1463 had been for the 
out-going wardens to appoint their successors. 
From 1463 a sffiect body had existed under the 
name of the court of assistants, \\ ho held their 
offices for life, and supplied vacancies in their 
own body by self-election out of the whole com- 
monalty. The court of assistants had since 1463 
always elected the wardens from the commonalty, 
and of late years exclusively out of their own 
court. On a quo warranto against the wardens 
so elected : — Held, that the usage was sufficient 
to warrant the presumption ot a by-law, delegat- 
ing to the court of assistants the power of electing 
wardens ; and that such by-law would be valid, 
notwithstanding it limited the right of election 
to a select and self -elected portion of the whole 
body. Beg. v. Powell, 3 El. Bl. 377 ; 23 L. .1., 
Q. B. 199 ; 18 Jur. 771. 

Bankrupts.] — A by-law of a corporate company 
declared that “no person who has become a 
bankrupt, or otherwise insolvent, shall hereafter 
be admitted a member of the court, unless it be 
proved that such person after his bankruptcy or 
insolvency has paid his debts, or shall have 
established a fair and honourable character for 
seven years subsequent to his bankruptcy or 
insolvency : — Held, that these words must be 
taken to mean not mere inability to pay debts in 
full, but inability proved by some outward act, a 
notorious or an avowed insolvency, such as a 
public stoppage in business, or the calling 
together of his creditors, and obtaining time, or 
terms of indulgence, or entering into a deed of 
composition, so as to mark, as a distinct fact, a 
period of time from which the insolvency, like 
the bankruptcy, might be computed. Beg. v. 
Saddlers' Co., 10 H. L. Gas. 404 ; 32 L. J., Q. B. 
337 ; 9 Jur. (N.s.) lOM ; 9 L. T. GO ; 11 W. R. 
1004. Reversing the judgment of the Exchequer 
Chamber, 30 L. J., Q. B. 186 ; and affirming the 
judgment of the Queen’s Bench, 3 El. & Bl. 42. 

Where, therefore, a person duly qualified as a 
freeman, was elected a member of the court, 
being at that time in insolvent circumstances, 
and was admitted to office, and was afterwards 
declared a bankrupt: — Held, that he did not 
come within the meaning of the by-law. Ib. 

After election, but before admission, the person 
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elected was asked by the clerk of the company 
whether he was solvent, to which he answered 
that he was as solvent as any member of the 
court, and could pay 205. in the pound. This re- 
presentation was false, and was afterwards made 
the ground of a resolution of the court, passed 
without notice to him, to remove him from office : 
•—Held, that the insolvency was not within the 
meaning of the by-law ; that the false repre- 
sentation was not one which affiected his eligi- 
bility ; anti, conse luently, that having been duly 
elected and admitted to the office, his removal 
without being heard in his defence was erroneous, 
and he was entitled to a peremptory mandamus. 

n. 

e. In Eestraint of Trade. 

A by-law in restraint of trade was bad, unless 
there was a custom to support it. Jlehlteth v. 
Bmddoch^ 3 Burr. 147. 

A custom to exclude foreigners in a corpo- 
ration, and a by-law made to support it, were 
good, but the penalty given by a by-law cannot 
be to a stranger. Bodw'w v. Fennell^ 1 Wils. 233. 

A by-law, that no })erson not being free of the 
pewterers’ company should exercise the trade of 
•a pewterer within the city of London, was a by- 
law in restraint of trade, and was void without 
proof of a special custom to support it. London 
'Bhamherlam v. Compton^ 7 B. & It. o97 ; 4 
L. J. (O.S.) K. B. 49. S. P., Cl(i)di v. Le Oren, 9 
B. k 0. 52 ; 7 L. J. (O.S.) K. B. 186. 

There is no instance of a by-law restraining 
individual members of a corporation from being 
concerned, either in any other place or within 
given limits, in the same trade as that of the cor- 
poration, Adlcf/ V. UJi (testable Co., 17 Ves. 322 ; 
HE. 11. 87. 

By-law even in restraint of trade to certain 
extent, which would not have been good under 
authority of charier, may be good by custom. 
Distinction between charter and contract. Ib. 

That which may be subject of contiact between 
different interests in partnership, might not be 
good as a by-law ; for instance, an agreement 
among citizens of London not^ to sell except in 
markets of London, would be good, though a 
by-law to that effect has been declared bail by 
legislature. Ib. 

As to validity of a by-law of a corporation 
(the company of Whitstable fishermen) that any 
freemen engaging in any other oyster fishery on 
the coast of Kent should forfeit lOZ., and until 
payment should be excluded from all share of the 
profits which should in the meantime be derived, 
as if he had wholly ceased to be a freeman ; and 
whether such suspension is open to a mandamus 
as a temporary disfranchisement, qusere. Ib. 
See also 19 Ves. 304 ; 1 Meriv. 107 ; 11 E. E, 
87. 

A power of making by-laws for good govern- 
ment does not authorise a by-law making it 
unlawful to carry on a lawful trade in a lawful 
manner. Toronto Corporation v. Virao, 73 L. T. 

449. 

As to the Eight of Free Trading in Boroughs, 
notwithstanding any Custom or By-law.] — b*ee 

Municipal Corporations Act, 1882, s. 247, 


prescribed by the statute. 
Ir. E., 6 C. L. 126. 


Xorlon V. Bearon, 


> • f - ‘ 


il. Suing for Breach. 

When Action Lies.]— For the breach of a duty 
iposed by a by-law made under the authority 
”• statute, the only remedy is that speoificajjly , 


Averments in Declaration.] — When, in a by- 
law of a corporation, making certain regulat ions, 
for breach of which parties arc to be liable t<^ 
be sued for a penalty, there is a separate pin- 
viso, making certain exce})tions, a party suing 
for breach of the by-law need not aver, in tht‘ 
declaration, that the case was not within the 
exception in the proviso ; but such tact, it it 
exists, must be shown by the defendant by way 
of excuse. Shaw v. Boi/ntrr, 1 K. k. ]\L 29b ; 2 
A. &E. 312; 4L. J., K. B. 16. 

A company was incur[)orated by an an(‘i«‘nt 
charter, and empowered to make by-laws, 'i’lie 
company made a by-law that the master and 
wardens might call, choose, and admit into t!ie 
livery of the company such person free of tbi‘ 
art or mystery of plumbing, as they should 
think fit ; and that every person chosen slunild, 
immediately upon notice, prepare himself to 
serve the same place, at the next meeting (ff 
the master and wardens, in such seemly and 
decent manner as foiinerly had lieen useil ; and 
that every petson chosen into tlie livery, and 
accepting the same, should use, wear, and keep 
the same livery accoiding to the usage and 
warning given him for that purpose; and that 
he should bring in and pay at the next meet- 
ing, unto the master and wardens, to the use, 
maintenance, and relief of the company, and to 
the officers of the company, for entering the 
same, and for the wnrning given, such fees as 
formerly had been paid in like cases ; and 
■which of them so-over caJled and chosen into 
the livery refusetli to pay the fees, or w'hat 
person or persons called and chosen to be of 
the same livery refuseth the same, shall foifcit 
and pay to the master and wardens for the time 
being, tor every such default, ol. or less, at the 
discretion and "pleasure of the master and war- 
dens, so it be not less than 40,s.“ In a liecla- 
ration on this by-law, against a person who ha<l 
been elected into the company, and taken the 
oath to obey the by-law: — Held, first, that 
the declaration was not bad for not showing 
that the company was a company that had a 
livery, a livery being mentioned m the charter 
and by-la'w. Bijjer v. Chappdl, 14 M. k W. 
G24 ; 9 Jur. 601. 

Held, secondly, that it was not bad for not 
showing that the party was a freeman of the 
city of London ; for that the court couki not 
take notice that none but freemen of tiie city 
w'ere admissible into the livery of a company, 
unless it had been certified to the court by the 
recorder of London. Ib. 

The breach alleged was, that the defendant, 
although requested, and a reasonable time had 
elapsed, and lie was and continued such freeman, 
did not nor would attend or serve tiie place to 
which he had been chosen, and ditl not nor would 
attend and serve the place at the next meeting, 
or at any subsequent meeting of the master and 
W'ardens, but made default, and refused to pre- 
pare himself to serve the place : — Held, that the 
breach was well assigned ; for that one refusal, 
to w'hich by the by-law the penalty was at- 
tached, was the refusal to prepare to serve, and 
to serve at the next court, lb. 








Parties.] — Held, further, that *the ahd 

wardens alone might sue ^or the 
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it was reserved to the use of the company gene- 
rally. IK 

The master, wardens, and commonalty of a 
company cannot sue for a penalty forfeited to 
the master and wardens, for the use of the 
master, wardens, and company. Felt makers' 
€o. V. Davis, 1 Bos. & P. 98. 

A company was incorporated by a royal char- 
ter and empowered to make by-laws for the 
government of the society. They made a by- 
law that every freeman of the company should 
pay yearly to the company Ss., to be paid 
quarterly, and that every person refusing should 
pay twice that sum : — Held, that an action on 
this by-law was rightly brought in the name of 
the company. Tohaceo-pipe Makers' Co.Y.Loder, 
U Q. B. 765 ; 20 L. J., Q, B. 414 ; 15 Jur. 
1194. 

Penalty — Previous Bemand.] — A penalty of 
20 S', having been imposed by one of the by-laws 
«of the butchers’ company on all persons selling 
meat on a Sunday within their jurisdiction, it 
was declared by a subsequent clause that if any 
•offender should deny, refuse, or neglect to pay 
the penalty, he should be liable to an action of 
debt : — Held, that it was not necessaiy to prove 
a previous demand in order to maintain such 
fiction. Butchers' Co, v. Bullock 3 Bos. & P. 
434. 

Statute of Limitations.] — An action fora 

penalty incurred under a by-law, made by virtue 
of a royal charter under the great seal, is “ an 
action of debt grounded upon a contract with- 
out specialty,” within 21 Jac. 1, c. 16, s. 3, and 
therefore is barred by that statute if not com- 
menced within sis years after the penalty is 
incuned. Tobacco-pipe Makers' Co, v. Loder, 
supra. 

Proof of By-law.] — Sixty years’ usage has 
been considered as evidence of a by-law. Per- 
kin V, Cutlers' Co,, 1 Selw. N. P. 1145. 

Evidence of a practice in contravention of a 
by-law is not receivable. Sells v. Brown, 9 
Oar. & P. 601. 


X. CONTPtACTS BY AND WITH. 
a, Peinciples of Validity. 

See also cases under COMPANY — Contracts 
BY AND WITH. 

When Ultra Vires.] — Prima facie all cor- 
porate bodies are bound by contracts under their 
■common seal, but this prima facie power to con- 
tract cannot be insisted on as to matters where 
from the nature of the corporate body or the ob- 
ject of its incorporation, it is expressly or impli- 
citly, by reasonable inference, prohibited from 
•contracting. A contract as to such matters is 
ultra vires. Shrewsbury and Birmingham Mg. 
V. L. S' -Y. W, Bi/., 6 H.' L. Cas. 113 ; 26 L. J., 
€h. 482 ; 3 Jur. (N.S.) 775. 

There can be no doubt that a corporation is 
fully capable of binding itself by any contract 
•except when the statutes by which it is created 
or regulated, expressly or by necessary implica- 
tion, prohibit such contract between the parties. 
J^ottish Forth- Baste rn By. v. Stewart, 3 Macq. 
H. L. 382 ; 5 Jur. (N.S.) 697 ; 7 W. R. 458. See 
Alsd Taylor v. CMekester and Midhwrst My., 


39 L. J., Ex. 217 ; L. B. 4 H. L. 628 ; 23 L, T. 
657. Preston v. Liverpool, Manchester and> 
Feweastle Junction By,, 5 H. L. Gas. 605 ; 25 
L. J., Gh. 421 ; 2 Jur. (N.S.) 241 ; 4 W. R. 383. 

Where a corporation is created by an act of ' 
parliament for particular purposes, with special 
powers, their contract will bind them, unless it 
appears by the express provisions of the statute 
creating the corporation, or by necessary and 
reasonable inference, from its enactments, that 
the contract was ultra vires, or that the legisla- 
ture meant that such a contract should not be 
made. Bateman v. Ashton-under-Lyne Corpora- 
tion, 3 H. & N. 323 ; 27 L. J., Ex. 458 ; 6 W. R. 
829. 

A company was incorporated by an act of 
parliament for the supply of a district with 
water from certain sources within the district 
and empowered to break up highways and place 
pipes within the district, and to do all other acts 
which the company should deem necessary for 
supplying water to the inhabitants, according to 
the true intent of the act ; and penalties were 
imposed on the company not supplying water to 
the inhabitants of dwelling-houses within the 
district. The members of the company were 
entitled to the net profits to be divided among'^t 
them, except a surplus above seven per cent., - 
which was to go in the reduction of the water 
rents. In consequence of the in *rease of popu- 
lation the supply of water within the district 
became insufficient both m quantity and quality. 
The company employed an engineer, who reported 
that a sufficient supply could not be obtained 
from existing sources, and recommended that 
a supply should be obtained from a brook 
beyond the district, which would be sufficient not 
only for the district but also for some adjoining 
populous vill ages. The company then determined 
to apply to parliament for powers to enlarge their 
works, so as to make the brook available for the 
entire district, which it was capable of supplying, 
land to increase their capital .'—Held, that the 
company might lawfully take steps to apply to 
parliament for such extension of the undertaking, 
it being for the benefit of the corporate bodv ; 
and that the contracts made by the company for 
the supply of plans, essential to the ap})lication 
to parliament, were not necessarily illegal or void, 
or otherwise incapable of being enforced against 
the company in a court of 1 iw, Ih, 

A municipal corporation, having power by a 
local act to construct waterworks for supplying 
the borough with water, entered into an agree- 
ment under seal to refer to valuers the amount of 
compensation money, to be then paid for the 
damage which the owner, for the time being of a 
mill and premises, might sustain by the abstrac- 
tion of the whole of the streams, springs, and 
waters which the corporation was authorized to 
take. The corporation at the time did not 
require, and had not since required, to divert 
more than a small portion of the streams for 
completing the waterworks, although they had 
given the owner notice of their intention to divert ' 
the whole Held, that such an agreement was 
not ultra vires of the corporation, as against 
the ratepayers. Stone v. TeovU Corporation, 46 
L. J., G. P. 137 ; 2 0. P. D. 99 ; 86 L. T. 279 ; 
25 W. R. 240— G. A. 

A covenant by a railway company to pay the 
costs of a bill in parliament, promoted by 
another railway company for its own purposes, 
held to be illegal and void, as being beyond the 
, authority given to them by their act. B, Anglian 
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By. Eaut&rn Counties By., \l C. B. 776; 21 special act of parliament containing the nsiial 
L. J., C, P. 23 ; 16 Jur. 249. clauses, cannot draw, accept or intlorse bills of 

Macqreq or Y. Direr Beal By., 18 exchange. Bateman v. By., 1 H. &. 

Q. B 618 ; 22 L J., Q. B. 69. Gage y. iW R. 608 ; 35 L. J., C. P. 205 ; L. R. 1 C. F. 499 ; 
marliet By.,\^ Q. B. 457 ; 21 L. J., Q. B. 398. 12 Jnr. (N.S.) 453 ; 14 W. E. G72. 


Mwrm V. Mhih/rgh Nortlurth Tmmways Co., 
62 L. J., P. C. 74 ; [1893] A. C. 69 ; 68 L. T. 
96. 

By a statute incorporating a gas-light company, 


EiFect of Sealing.]— “ Generally speaking, nil 
corporations are bound by a covenant under tlieir 

_ . ^ J . -1 . .. __ T 


Byastatmemcorporaimgagas-ugn.. eorporato seal, t loperly affixei!, whichisthe k-gal 

It was enaotel, that thedirectors should have the g ’ the will of the entire body, 

custody of the common seaUnd power to use it P S individual is by his 

for the afiairs of the company, who were cm- _ _ , ,ng„:bers 

powered to inake orders under seal at then gf ^ paitneiship would be by a contract in which 
meetings for the government of the company, ,r ^ p o.,,//, y’-,, 

and for regulating the proceedings of the V }?7 9 Ex 5^’ 

directors. No power was expressly given by the -^hecontricts of cmvorations with the proi.er 
act to grant annuities. At a special meeting of w ^ ^ . 4 ? , 

on condition of abstaining from acts prejudicial is so signed ; or having been ta^s gned by 
to the company; that such proposal had been the other party an alteration is made in is ten is 
made to him, and that he had accepted it. The corporation which is assented to by tlio 

meeting moved that the report shoulll bo received other paity, and the co.poi-atiou seal is subse- 
and entered on the minutes, and that the direo- such oontiaot is good. JJfgl’rd 

tors should carry into effect the eommittec-s ^ 

recommendation. No order to this effect was Though affixing the common seal to a deed of 


made under seal. The directors, by a deed, in the conveyamo of a corpoiatioii is sufficient to pass 

» fhA Av+nfA wifhAiif o fAimnI /lAhX'Arxr if il/oin. 


name of the company, granted an annuity to the 


the estate without a foimal delivery, if tkme 
with that intent : yet it has no such eifect if the 


clerk on his retirement, subject to conditions of ^ ^ eiiect it tiu 

the nature above stated, and they put the cor- fot^fb^ing the seid is accompanied with t. 

porate seal to it : — H eld, that the seal was properly to tbeir clerk to retain the con veyana 

affixed by the diiectors ; that the granting otsucii hands till accounts 'vvere adjusted witl 

annuity was warranted by the statute ; that it was ^ . 

a concern of the comnanv. within the first-men- 660 ; 9 E. ii. o/7. 


a concern of the company, within the first-men- 
tioned clause ; and that no order of the company 
under seal was necessary to authorise it. CJarlie 


In an action on a bond against a corporate 
company, where it is shown that the bond has. 


V. Imwnal Ga(^ L\qld and Cohe Co., 4 B. & Ad. seal of the company by the 

316 ; 1 N. & M. 2U()' ; 2 L. J., K. B. 30. pioper officer, it is competent to the defendant, 

uiKlcr the plea of non est factum, to piovc that 
Improvement not specifically authorised— several of the requisitions of the act necessary 
Freeing Bridge from Toll— Agreement for, not to the validity of the execution haee not been 
void, but Borough Fund not applicable, except complied with. Bdl v. Banr Iu\ster ipdarwotdiii 
any accidental Surplus.]— See ^>wead^e-n^)on~ ^ M. 573; 5 B. k. Ad. 860 ; 3 L. J., 

'fyTie Conyoratum v. Aft. -Gen., col. 602. 

A contract under the seal of an incorporateel 
Judgment against Drainage Board in Action company is not valid unless the seal was affixed 
by Contractor for extra Works— No Power to the authority ot the directois meeting- 

levy Bate to satisfy Judgment] — See Beq. v. fcgctlier as a boaid. DArcyw Taman, Kd-hUl 
Tramore Drainage Board, col. 633. Callington By., 30 L. J,, Ex. 37 ; L. R. 2 Ex. 

158 ; 12 Jur. (N.S.) 548 ; 14 L. T. 020 ; 14 W. R. 
Breach of Covenant]— Where a corporation is ^ J* ^ C. 403. 
created for certain purposes with power to sue -Ineretore, where by the special act of an iu- 


by Contractor for extra Works— No Power to 
levy Rate to satisfy Judgment] — See Beg. v. 
Tr amove Drainage Board, col. 633. 


Breach of Covenant]— Where a corporation is ^ ^ ^ 0. 4()3. 

created for certain purposes with power to sue -Ineretore, where by the special act of an iu- 
and be sued, and to borrow money for the com- corporated company three directois were a 
pletion of those purposes, and to secure the re- ^^crum, and the secretary' obtained at one time 
payment of such money by an instrument which authority of tw'o directors to seal a b<md for 
on its face imports a covenant for repayment, if engineer of the eompany, and 

money is so borrowed and so secured, and not another time the authority of aiiotherMirce- 
dulyrepaid, an action may be maintained against Held, that the loud was nut the deed of 
the corporation on the breach of the covenant, company. Ib. 
although there are no specific statutoi-y provisions 

enabling the corporation to bind itself by such a Coatract by Churchwardens— No CommoR 

Seal.]-A., B., C , D., E., aiul F., chm-clnvaideiis 
0 liiX. lib, 22 L. J., Ex. 20; 17 Jur. 89— Ex. and overseers, contracted with G.. for themselves 

and their successois, churchwardens and over- 

Bill nf T?vATiQT,«.n i A 4 .- All that nothing should be coostrtied 

hill nf A action will he on a to_ extend to any personal covenant, or in any- 


Bill of Exchange,]- 


■uAii T “ H , — : ’ *** Lv; miy uci'snjitu eoveiianr., or in anv- 

whAif against a trading corporation, wise to affect them in their private capacity 

^ose power of drawing and accepting biUs is Held, that although the cffiurchwanleiis ^and 
« gn«ed by statute. v. iiaf Indh overseers might be a corporation, yet, having no 


■ „ 7 i.r 7 F WV 7 7, seal uj. omee, iney couici not bind their 

S c^ktm^.MaMliester Wederworh^, 3 B. & suceessora ; that the ooiiti-?,ct therefore consti- 
^ A/* • i. ' i h tuted a personal covenant ; that the proviso was 

,?^rpor^t^ bj tejJE^nant to it, 
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V. Coomls, 6 Scott (u.E.') 622 ; 5 Man. & G. 736 ; Casson, 60 L. J., M. 0. 69 ; [1891] 1 Q. B. 76 ; 

12 L. J., C. P. 265 ; 7 Jur. 399. 63 L. T. 652 ; 39 W. E. 124 ; 55 J. P. 166. 

Contracts as Board of Health.l-By 11 & 12 . entered into before Incorporation.]- 

r>j LI « An incorporated company Will be bound by the 
Viot. 0 63, s. 12 the municipal corporation of a agreement of the mSnbers acting on its behalf 
borough IS constituted a local board of health, blfore incorporation, if it has received the benefit 
and by s. 85 power is given to such board to of the agreement. Mioaris^. Grand Junction 

Sy., 7 Sim. 337 ; 1 Myl. & Or. 650 ; 6 L. J., Ch„ 

that, before contracting, an estimate is to be ob- 17 ’ j j > 

4.^: ,1 JJ ii. - 1 n TV 


Contracts as Board of Health.] — By 11 & 12 

Viet. c. 63, s. 12, the municipal corporation of a 
borough is constituted a local board of health, 
and by s. 85 power is given to such board to 
enter into contracts for works, with a proviso 
that, before contracting, an estimate is to be ob- 
tained from the surveyor of the board ; and by 
s. 140, the expenses incurred by the board are to 
be borne and be paid out of the rates authorised 
by the act to be levied for that purpose : — Held, 
that a corporation may be sued on contracts 
entered into in their character as a board of 
health, and that the proviso in s. 85 is only 
directory, and not a condition precedent to the 
right to contract, although its non-observance 
might affect the right of the board to levy a 
rate for the purpose of such a contract. Nowdl 
V. WoTceUcr Corjwrat/on, 9 Ex. 457 ; 2 C. L. 
11. 981 ; 23 L. J., Ex. 139 ; 18 Jur. 64. 

The Local Government Act, 1858 (21 & 22 
Viet. c. 98), s. 24 (repealed), which enacts, that 
in corporate boroughs the local boards “ shall be 
the mayor, aldeimeii and burgesses act iig by 
the council ” — does not make the local board a 
new and separate body, but in substance enacts 
that in corporate boroughs the corporation shall 
be the local board ; and if in making contracts 
the name and style of the corporation “ acting 
as the local board ” are used, the corporation is 
the essential body and contracting party, and 
may be sued as such on the contracts. A?idreici,s- 
V. Rf/de Corporation^ L. R. 9 Ex. 302 ; 43 L. J., 
Ex. 174; 23 W. R. 58. 

Restrictive Covenant — Building Scheme-— Ap- 
proval of Treasury.]— Although, in ordinaiy 
cases, where the conditions of sale, subject to 
vhieh a sale, whether by auction or by private 
contract, is made, state that every purchaser | 
shall enter into certain restrictive covenants ' 
limiting, for the benefit of the adjoining land, 
his right of user of the land conveyed to him, 
such conditions constitute a scheme eiifoiceable 
by any purchaser against the vendor and any 
other purchaser with notice ; yet, if the veiulor 
be a municipal corporation, ss. 1U8 k 109 of the 
Municipal Corporations Act, 1882, make it 
necessary that the approval of the Treasury (or, 
since the Local Goveinment Act, 1888, of the 
Local Government Board) should be obtained 
not only to the conveyance to the purchaser, but 
also tu the restrictive covenants on the vendoi’s 
part which are to be implied fiom the conditions, 
if, therefore, the Treasury has consented only to 
the conveyance and not to the implied cove- 
nants, such covenants cannot be enforced against 
the corporation, or against other purchasers from 
them even with notice. 8emble (per Kay, L, J.), 
to establish that the Treasury have appi oved of 
such a scheme, it is not enough to show that, 
having had construcli\e notice of it, they have 
approved the sale ; it must appear that they 
have had full knowledge, and have deliberately 
signified their approval of the scheme. Dans v. 
Lnoester Corporation^ 63 L. J., Ch. 440 ; [1894] 
2 Ch. 2 )8 ; 7 R, 609 ; 70 L. T, 599 ; 42 W. R. 
610—C. A. 

Contract to teach a Trade.]— An apprenticeship 
deed, eptered into with a corporation, is binding. 

Co^opm^tne BHuin v. 


Purchase by Municipality from Hospital in. 
connection with it — Void in Eq[nity.] — ^A hos- 
pital, having a corporate character, was estab- 
lished in close connection with a municipal 
corporation. The ex-mayor was to be the 
governor, the masters and assistants were elected 
from the corporation, and the mayor and aider- 
men were visitors : — Held, that the corporation 
and hospital were in equity incapable of con- 
tracting, and a purchase by the corporation of 
property belonging to the hospital was set aside. 
Att.-Gen. v. Plymouth Corporatmi^ 9 Beav, 67 ; 
15 L. J., Ch. 109. 

See also, as to contracts with regard to the 
property of municipal corporations, Municipal 
Corporations Act, 1882, ss. 105 — 132. 

Where Sealing Unnecessary. 

Executed Contract.] — In the case of a contract 
entered into wuth a coiporation, which is exe- 
cuted before action bi ought, and under which 
the defendant has received the w'holo benefit of 
the consideration for which he bargained, it is 
no answer to an action by the corporation, that 
the corporation itself was not originally bound 
by the contract, by reason of its not having been 
made under their common seal. Fislwumgers" 
Co. V. Rnhertson, 6 Scott (N.R.) 56 ; 5 Man. &■ 
G. 131 ; 12 L. J., C. P. 185. 

A steamship corporation bought by a parol 
contract of the defendant a quantity of ale for 
the use of the passengers on board the corpora- 
tion's steam vessel, and paid the defendant for 
the same. The ale proved unfit for use : — Held^ 
that the contract, although not under seal, being 
executed, the defendant wms liable to the corpo- 
ration 111 damages. Australian, Royal Alail 
Steam Kacigatiou Co. v. 2Iarzetti, 11 Ex. 228 
3 C. L. R. 1179 ; 24 L. J.. Ex. 273. 

To enforce an executory contract against a 
corporation, it may be necessary to shew" that it 
was by deed ; but where the corporation has 
acted as upon an executed contract, it is to be 
piesuined against them that everything has been 
done that w"a& necessary to make it a binding 
contract upon both parties, they having had all 
the advantage they w"Ould have had if the con- 
tract had been regularly made. Doe d. Pem- 
nington v. Taniere, 12 Q. B. 998 ; 18 L. J., Q. B. 
49 • 13 Jur. 119. 

An official assignee in bankruptcy verbally 
agieed wdth a corporation, who were mortgagees 
of the insolvent, to release to them the equity of 
redemption in consideration of their not proving 
their debt, which exceeded the value of the 
mortgaged property : — Held, that, after the 
assignee had released the equity of redemption, 
the corporation were precluded from proving the 
debt, notwithstanding that the agreement was 
not under seal, and, therefore, that the consider- 
ation for the release had not failed. Melhmrm 
BanMng Corporation v. Droughaw, 48 L. J., 
P. C. 12 ; 4 App. Oa^, 156 ; 48 L. X. 1. 
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_ An action is maintainable against a corpora- tracted with an engineer for the erection of a 
tion aggregate^ on an executed parol contract, pumping-engine and machinery for that pnr- 
JBemiiey t. Lincoln Gaslight and Cohe Co., 2 pose, and paid him part of the price. In an 
IN. &; P. 283 ; 6 A. & E. 829 ; W. W. &; D. 519 ; 7 action by the company against the engineer for 
L. J,, Q. B. 113, a breach of contract in refusing to deliver the 

By a private act of parliament, three railway engine and machinery: — Held, "that the a<‘tion 
companies were consolidated into one company, was maintainable, though the contract was not 
but the provisions of this act were not to take under seal. Jh. 

effect till the commissioners of railways had By the articles of association of the company 
certified that half the capital had been paid up it was provided that the business thereof slionld 
and expended on the railways. The plaintiff be carried on under the management of tiu' 
served the company with burning oil and carriage board of directors ; and that the Imrd, in addi- 


seal : Held, that the plaintiff^ was entitled to ferred upon them, might execute all such agree- 
recover against the company in an action for ments, and generally do ail such acts and things 
goods sold, without proof that the commissioners as were by the statute and the articles of asso- 
cf railways had certified, and although the com- ciation directed or authorised to be executed or 
panyhadnot contracted by any instrument under done by the company in meeting: — Held, that 
their common seal. Dentony. Last Anglian My., the contract in question was warrantetl by the 
d Oar. & H. 16. articles of association, and that there was no- 

tt j, /V thing in them or in the statute requiring it to be 

use and Occupation.] — A corporation under seal. Ih. 

action on an executed con- An action is maintainable by a trading corpora - 
ract ; therefore they may sue for use and occu- tion on an executory contract for the supply of 
t h<^W premises under goods, for the manufacturing and supply of which 

A v. the company was incorporated. &rch v. iw- 

^ d Moore, 260 ; 5 L. J. (o.s.) perial Ga.d}glif and Colie Co., 3 N. &P. 35 : 6 A 

qn 1 i W. W. & H. 137 ; 7 L. J., Q. B. 118. 

s^ofL fTKT may maintain an Where the guardians of a union gaW a verbal 

t occupation of tolls, order for iron gates for the union workhouse ; 

supplied accordingly, and 

any instrument under their common adopted by them :~Hekt that this was a con- 
^^i‘ ^^warthcn Corporation y. Lewis, <0 Qq.x. la. tract incident to the purposes for which they 
‘-nr-u ’ ^ A* 1 were incorporated, and therefore within the ex- 

■oc^mVl CrCa f requiring contracts 

Son of the nwLv ¥ P®'’- “^’Orations to bo under seal. Salden v. AV. 

mtt r.fPA .t ‘ l‘al>letoruse and occu- Xnts' L'nloti Gmrdimu, 8 Q. B. 810 ; 15 L. J 
pation, though there is no contract under seal for M. C. 104 • 10 Jur 566 

■ fsZ B 63 W 2 frr‘ n-'n’ • ^ corpondio,, 

B61 • 17 Jur *375 ’ created render it necessary that work shouhl 

Whei’p a pnmnrnfi/A-n • M goods supplied to carry such purposes 

Avay commnv uifZ ‘I ‘ effect, and such work is done or such gcKxls 

ViW c ?« proYision of 8 & 9 are supplied and accepted by the corporation, 

any contract f ^ whole consideration for payment is exe- 

Son^wouldlp^ corporation cannot refuse to pay, 

onlv mW Ka m 7 a K ’ ^o^^gh made by parol apon the ground that the contract was not un<ler 

ompany by the diiectois, and shall bind the B. C. C. 81 ; 21 L J OB 349* 16 Tnr 696 
againX^^'^com^^^^ presumed Whore, therefore, at^a meeting of a i)oar(i of 

ofeimtion in tZnW^ « P ^ guardians of a poor-law union (which l.oaid 

Sc craSv ulon nmff f 'T evidence to was regularly constituted), a contract was entered 

® closets m the union, and they wei*e accordingly 

Ancillftvv in P«r,.nGAG n . up :-~Held, that the guardians were liable 

tradinp-^^nrniltfn^ ^ ^ i ^oTi the contract for work and labour, and goods 

rrLr L.®® ^7®* ° yy ^ binding con- sold and delivered. Zb. ^ 

krilvSicidpnt^nThV®^*™^*® matters neces- See Smart v. Wrst Sam Vnlon, 10 Ex. 8fi7 • 
^ I the purposes and objects for 24 L. J., Ex. 201 ’ 

isf 

coXcris■7ofl^Iu;r“ by nim of the oldYoooui. 

objects of the incoreoration WJ ,.7/k The plaintiff was employed under three several 
claury Co. v 32 37 L J / P ITJ guardians, entered in 

L. R. 3 0. P. 463 ; 18 L ’t 406 • io W ^ hut no contract was made 

ck ^ '^® "old WoKd latur 

‘ °s“£;”sn;S‘''JSi““"f“*“ ;iw«a “ 

' ^ ( I ^ ^ colhen^, qion- the purposes f ot whigh the board b£ 
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was created, and had been performed by the 
plaintiff at the request of the board, he was 
entitled to recover, though the contract was not | 
under seal. Ilaigh v. KoHli JBierley Union 
GncLvdlam, El. BL & El 873 ; 28 L.' J., Q. B. 
62 ; 5 Jur, (N.S.) 511; 6 W. R. 679. 

A. supplied coals from time to time to the 
guardians of a poor-law union, for the use of the 
workhouse, under articles of agreement executed 
by A., but not under the seal of the guardians. 
The guaidians received and used some of the 
coals. In an action for the price of the coals 
delivered : — Held, that as the coals had been 
accepted by the guardians, and were such as 
must nccessaiily be fioni time to time supplied 
for the very purposes for wdiich the guardiams 
were incorporated, they w'ere liable to pay for 
the coals although the contract w’as not under 
seal. Kicliohim v. JBradjiM Unnm Guardians, 

7 B. & S. 747 ; 35 L. J., Q. B. 176 ; L. R. 1 Q. B. 
620 ; 14 L. T. 830 ; 14 W. R. 731. 

Where an act of parliament, ci eating a corpor- 
ation, casts upon them the duty of paying a sum 
of money, debt will lie against them to recover 
that sum, although there is no contract under 
seal. Tilson v. WarwirJi Gadtglit Co., 4 B.&: C. 
982 ; 7 D. & R. 575 ; 4 L. J. (O.S ) K. B. 53 ; 28 
R. R. 529. 

Ratification.] — The deed of settlement of an 
electric telegraph company, incorporated by 
royal charter, empowered the directors to man- 
age the affairs of the company, and to exercise 
all the powers of the companv at large ; butc< n- 
tracts, the consideration for which did not exceed 
50Z., were require! to be signed by at least three 
individual directors, or sealetl with the seal of the 
company, under the authority of a special meet- 
ing, or a resolution of the diiectors. The chair- 
man of the company made a parol agreement 
with the plaintiff, by which he was to be allowed 
50Z. per cent, on messages sent and received 
through the company’s lines, and with his own 
hand entered a memorandum of the agreement 
in the minute-book of the company. The agree- 
ment was afterwaids referied to and recognised 
in a correspondence between the plaintiff and 
the secretary of the company, and accounts w'ere 
rendered and payments received by the plaintiff 
under the agreement by cheques ; but there had 
not been a contract signed by three directors, or 
under the seal of the company : — Held, that 
assuming the agreement to be ultra vires of the 
chairman, it had been ratified and adopted by 
the company, so as to render them liable. Benfer 
V. Blectric Telegraph Co., 6 El. & Bl. 346 ; 
26 L. J., Q. B. 46'; 2 Jur. C^.s.) 1245 ; 4 W. R. 
564. 

If the mayor of a town order weights and 
measures, and, when supplied, they are examined 
at a full meeting of the corporation, this is such 
a recognition of the contract as will make the 
corporation liable to pay for them, although the 
order for them was not under the common seal of 
the corporation ; and the fact that the mayor was 
afterwards ousted from his ofiice by a judgment 
of the court makes no difierencc. Be Grwre v. 
Monmouth Corporation, 4 Car. P. 111. 

Contracts of Constant Occurrence and Ur- 
gency.] — A municipal corporation was possessed 
of a dock of which it allowed the use to ships 
needing repairs, under certain printed regula- 
tions, The plaintiff entered into a parol agree- 
ment with the corporation for the use of the 


dock, upon the terms of such regulations. By 
these regulations it was provided that the dock 
should be let to parties requiring the same for 
the repair of vessels at such rates as the couuciT 
of the boiough should from time to time sanction, 
and that vessels entered in a book kept by the 
borough tieasurer should he allowed to enter the 
dock, as far as possible, according to the order of 
entry in the book. The regulations contained 
provisions that the corpoiation should be entitled 
to detain the vessel in the dock until the dockage 
was paid : that the corporation foreman should 
open and shut the dock gates ; and vaiious other 
provisions tending to show that the corporation 
intended to retain possession of and control over 
the dock w^hile in use by vessels. The corpora- 
tion did not admit the plaintiff's vessel into the 
dock in her turn : — Held, in an action for breach 
of contract by him against the corporation, that 
the contract was not for an interest in land 
within the 4th section of the Statute of Frauds, 
and therefore need not be in writing ; and, 
secondly, that the contract need not he under 
the seal of the corporation, being in respect of a 
matter of frequent ordinary occuiTence, and 
often of urgency. Wells v. Kingsion-upon-HxiU 
Corporation, 44 L. J., C. P. 257 ;*L. R. 10 C. P. 
402 ; 32 L, T. 615 ; 23 W. R. 562. 

Specific Performance of Agreement — Acquies- 
cence.]— A corpoiation passed a resolution in 
18()0, agreeing to let to the plaintiff the flat part 
of the beach opposite to his field, for 300 years, 
at a nominal rent. He claimetl all the beach 
comprised between lines drawn in prolongation 
of the sales of his field, and he built a wall and 
teirace along the part so claimed. In 1864 the 
corporation gave him notice to <]uit, and, after 
much negotiation, in 1869 brought an ejectment 
against him, and thereupon he filed a bill for 
specific jieiformance : — Held, that though the 
agreement -was not under seal the corporation 
was bound by acquiescence, and must perform 
the agreement to grant a lease. Crooli v. Sea- 
ford Corporation, L. R. 6 Ch. 551 ; 25 L. T. 1 ; 19 
W. R. 938. 

If a regular corporate resolution has been 
passed, and upon faith of it expenditure has 
been incurred, the court will compel corporation 
to make legal grant in pursuance of resolu- 
tion, although not under corporate seal. 3IaT- 
^hall V. Queetishorougli Corporation, 1 Sim. &; S. 
520. 

Circumstances under which the specific per- 
f( rmance of an agreement not under corporate 
seal was decreed. Ma.eioell v. JDnlmich College, 
4 L. J., Ch. 138. 

Appointment of Solicitor.] — Where, by an 
act incorporating a railwmy company, the 
directors w'ere empow’ered to appoint and dis- 
place any of the officers of the company, the 
appointment of an attorney to the company 
need not be under seal. Beg. v. Cumberland 
dJ., 5 Railw^ Cas. 332 : 5 D. & L. 431 ; 17 L. J., 
Q. B. 102 ; 12 Jur. 1025. 

An attorney authorised to appear for a party 
to a suit, has, incidentally, authority to I'efcr it, 
without any fresh authority to that effect ; and 
ail attorney having appeared for a corporation in 
an action, to the knowledge of the directors, the 
corporation is bound by his acts as their attorney, 
though be was not authorised to appear under 
' seal. Fmiell v. Bastern Counties By,, 2 Ex. 344 ; 
6 D. & E. 54 ; 17 L. J., Ex. 297 


Appointment not 
and fliA T Architect hy a School Board, 
* the liability of the Board to pay for Plans 
prepared by him under Orders not under Seal.] 

Tb School Board, 14 

y. B. D. 600, post, sub School 

Seal atoed when Contrwt partly performed. 1 
By s. 174 of the Public Health Act, 1875 

authority 

whereof the value or amount exceeds 507. shall 
^ m writing and sealed with the common seal 
of such amhority. The defendants, ZTban 

the^nkinV^T iiot under seal employed 

engineers to perform certain 
ork. The plamtiffis performed part of the 
work exceeding in value m., and then required 

fnv defendants did, believing that it was 
+2^ 4 ? X? ratepayers of the district 

should be completed :— Held 
that as pait of the work was unperformed when 
or consideratlS 

Sete H promise to com- 

plete the work, it was competent for the de 

undi?sea “ 

aheadv i *1^® woi’k 
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t Mntracts without the same being reduced into 
. writing where such contracts would, if entered 
into between private persons, be valid, and by 
I s. yfe, the directors are bound to enter minutes of 
■ contracts in a* book, and by a clause of the 
company, three directors con- 
stituted a quorum :~field, that as there wL not 
company had contracted 

entered into a contract for the same under the 
terns of the special act, or of any general act 
authoiising the same, they were not liable to A 
for the extra work so pei formed by him . I/o mer-- 

Co., 6 llaiiw 

Cas. /90 ; 6 Ex. 137 ; 20 L. J., Ex, 193. 

Agreement for Certain Work— Dismissal 1— 

A railway company incorporated by act of parlia- 

ment entei^d into an agreement, not nnde^* seal 
with a contractor, that he should execute certa n 
works^ upon the railway for the purpose of 
locomotion whidi they 
stationary engine 

:rbS„',n£c4Ti:ssx«“;f ! 


Heoessity of Healing. 

Works — Quantum meruit] — A 

builder covenanted with a corporation to do 

^ “u-u oftouey and 
‘ if then aichitects should require any altero 

~hitoctr,;? 

‘henVandtoa te M 
‘if ^u? 

The plaintiff executed all tpA Tirr\i. 7 -CT x 1 i 

|ipB¥sii 

rSf&iaS'7^=: ^ 

Se afterwards made a claim 

to a much larger amount thau ?w*^® o: 

tbe<tentract,Sml the “ 

^nerally on account. By 8 & 9 ® o? 


Contract under Seal— Extras verbally ordered 

by Surveyor-liability. l_Bv 15 & if vw 

A c- f, S. 24, burial boards .apposed uuderTfJ; 
J,*? afl by fTlTbottfmVeSe? SS“oontractl 

- SdSf STloS iTo^h^^CcS? 

hV iL K f bi a book to be keut 

T, by the boaid tor that nurnoso TP a i • 

\ oie^ed \hi SS' °to do 

■ Set 

m acoordanie ^^^tf Ltermrof" 1 

board could not be expc^mT 

to every oriler for «eal 

61 L. T. 839; 38 W. k ^ 

* tioi^L^^^XSto't’^ rr’P'l ®®tpora- 
of money out of St ““’f Payasum 
making of imDrovti™t«^°fu? *>1® 

esicept under toe oomion sSl™ 

f i \ ... 
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c. 63,^ whiS^e' *ana Jvt 

them the power to make contracts bindiTfo- exceptions to the general rule that a corporation 
the distnc| rates, required, rtr« L ""ro f T^f 

SecuMon oftL “a J® .Irr^Urlh^t'^! dantaii®®®®"^'^' 

•contracts above 10/. shall be in a cerHi-n on the Imsiness <)f 

in writing; and, in the oase^ra^nrerpore ?hSrS®“"r *"°^®'°^® "®* 

other charter authorising 

Held, that s. 85 is not 1S7 directorv b;^ he oomp^ny o deal n iron coul.l bo pr 

rXrr«®^^oir no^^ppoiS ^ 

(n.s.) 576 ; 27 L. J C P 3U • 4 tiir rw s t k-' to'^'^hlv that as the corporation could 

6L.T. 73. ' ' j * Jn>^-(N.S.) 89i , not bp sual on this contract, and ns the alleged 

Section 85 of the Public Health Act 1848 rn formed the consideration for 

& 12 Viet. 0. 63) and s 174 5 the Public wllJh ' f defendant’s promise, the corporation could 

1®^ piohibition) that “ every contract Scavenging Docks. ] — Aotionhyacornora- 

wW^tv! ^ ^’■“ihority, tiou incorporated as a dock company, by a stn^tate 

I,n 1° [lOf.] oOi: containing no express provisions as t.Uho man 

Sci^cf® “d sealed with the common nor in which the corporation might be bouud'by 

urban ^ hoard and an contracts. The actilm was on an agreement to 

+w under these acts verbally directed execute a contract under seal for scavonidn<' the 

ukT, W ®^°' to employ the pUintifE to prepare docks for a yeixr. Plea, tlS the a"“.S m 

and Lhmitted t°o^a°n®l' T®"® P''°P‘‘>‘’®d hohalf of the corporation was by imiol only, and 

Wai V capproved and used by the not authorised under its soil .•—Hell, that tliou-li 

IrlcLd®®' *^® P™P°®®d offices were never a corporation, incorporated for tradim'- purposes 

nora^ca? ®"® no centraot under the cor- has impliedly power to contract 

+1® (utifioation under seal of the pc'ies necessary to carry 011 the tiade the subject 

act of the surveyor in procuring the plans; nor of this contract was not of tliTt nature tSt the 

rheir preSio^- H°5d°^w authorising oo'po™tion therefore, was not bound ; liid there- 
.—Held, that, by reason of the fore the defendant was not liable * an<l the nlea 
non-comphanoe \nth the statutory requirements, 'vas good. London DocTi Co v tihinoU 8 BI & 
the contract could not be enforced, notwithstand’ Bl. 317 ; 27 L. J., Q. B. 129 • 4 Jur rrsl 70 • 6 
ing that the jury found that the board authorised W. E. ik ’ ' ® 

their surveyor to procure the plans and ratified 

this act, that new offices were necessary for the Supply Water-Pipes.] — A corporation 

purposes of the board, and that the plans were cannot sue on an executory contract not under 
erection of them. IT^inf y. empowered by its act of incorporation. 

IfmMedon Local Board, 47 L. J., C. P. 510. ^ of parliament empowered the directors of 
T ^ C- P- D. 48 ; 39 u water company to make “ coni racf s, agreements, 

X/. T. 3o ; 27 W. II. 123 — C. A. and bargains with the workmen, agents, nndcr- 

Seefiirtlier,luOQA.-L Govbri^-ment takei s, and c^her persons engaged in the nnder- 

taking : — Held, that an agreement for the 

I’ ^ cor- 12 Moore, 533; 5 L. J res') G P 17? 

mi3sione?s\ntoT i;^»iarks on this case in ChoTh y. Imperial 

party tor making a survey and a map of one of 

the parishes comprised in the union. A reduced Appointment of Oificers—Medical OfScer to 
plan being also required, a verbal order for it Corporation.]— The appointment by a corpora- 
was given to the surveyor. In an action for the such as a board of ]>oor-law guardians, of a 
price of the reduced plan : — Held, that this was povsen to be medical officer to the corporation 
not a contract incident to the purposes for which f^i’ any fixed or definite period of time, ought to 
the guardians were incorporated, and therefore seal. Dfjfe v. St. Pancras Po%rd of 

not within the exceptions to the general rule. G-uanlUuis., 27 L. T. 312. 
requiring contracts by a corporation to be made . 

under seal. Paine v. Strand Guardians. S Engineer.] — ^A municipal corporation, by 

43. B. 326 ; 15 L. J., M. C. 89 ; 10 Jur. 308. ^ <^iiii-fract not under its common seal, employed an 


j,j<„ * . t 


under seal. Paine v. Strfmd Guardians. 8 Engineer.] — ^A municipal corporation, by 

B. 326 ; 15 L. J., M. C. 89 ; 10 Jur. 308. ^ <^iiii-fract not under its common seal, employed an 

perfurni services for the promoting 
— CopperMiners— Contract for Eails.1— In an i ™ fo enable the corporation 

action for breach of a contract to purchase from certain gasworks and to become 

the plaintifls iron rails, it was prUnrat tr ^hh^ll 

plaintiffs were incorporated by a^ charter for the „l .’ ®’ municipfil boun- 

purpose of carrying on the business of copper iS,;Tp f corporation acted ultra 

miners, and the contract in question, which was ISl ?nf® ff^at he 

not under seal, had been made by an agent on v® niiri* recover for his services. Clememlhaw 
b^K of the plaintife with the defenSnt 

Held, first, that the action could not be main- dUUm-under-I/yno, col. 664. 

m corporation as the contract was Clerk.]-The contract for the engage- 
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ment of a clerk to the master of a woikhouse by 
a board of guardians must in oidei to bind the 
guardians, be under their seal Andm v JBeth- 
%al Green GnaiAiam 43 L J OP 100 , L E 

9 0 P 91 , 29 L T 807 , 22 W E 406 
Trustees were created by statute a body coi- 

porate, for the management of the navigation of 
a river, with a common seal and a perpetual 
succession The statute empoweied them to levy 
tolls, and enacted that it should be lawful for 
them to allow to any officer oi servant an annuity 
or allowance Then cleik lemovable at their 
will and pleasure, for forty > ears having in 1865 
resigned, owing to ill health the tiustees duly 
passed a resolution (not sealed) that his resigna- 
tion “ be accepted and that a letiimg pension ot 
300Z per annum, fiee of income tax, be gi anted 
to him during the lemamder of his life llie 
pension was duly paid quaiterly for some years 
until the defendants, who had meanwhile been 
substituted by statute foi the trustees with all 
their powers, and subject to all then liabilities 
duly passed a resolution to reduce the pension to 
150Z pei annum, to be paid during their plea 
sure and made the first quarterly payment on 
the reduced scale The cleik having brought an 
action to recovei the difieience —Held, thit the 
resolution of 1865 was revocable, and thit he 
could not recovei MareJimt v Zea Consa-- 
mncij Board, 43 L J , Ex 44 , L E 9 Ex CO , 
30 L T 867— Ex Gh 

Solicitor ] — corporation cannot make a 

valid appointment of an attoiney to conduct 
suits, or manage the afiaiis of the corporation, 
except under its common seal And such at 
torney, if such appointment has not been under 
the common seal, cannot recover for business 
j done, although the council of the boiough his 

I passed a resolution, directing that the business 

I should be done by him, and was cognizant of 

f its progiess Arnold \ Pooh Cor por atun, 5 
fecott (N £ ) 741 2 D (Is s ) 574 , 4 Man A G 

860, 12 L J, C P 97, 7 Jui 653 

The Corporation of London, winch by custom 
appoints in each year an attoiney by warrant, 
without sealing or signing, is estopped by mattei 
of lecoid to say that his act is not then act 
Ih 

A municipal corporation is not liable for the 
costs of an attorney conducting on then behalf 
an opposition to a bill in parliament affecting 
their privileges, unless the letamei is undei the 
common seal Sutton v Spectaclom alter ^ Co 

10 L T 411 , 12'W E 742 

A highway board passed a resolution dnectmg 
their clerk to take the necessaiy steps to oppose, 
on behalf of the boaid, a bill in parliament 
which contained provisions contrary to the 
Eailway Clauses Acts, and which would pie- 
judicially affect certain of the highways within 
the district In pursuance of such resolution 
the clerk to the board instructed the plaintiffs 
a firm of solicitors, to oppose the bill In an I 
action by the plaintiffs to recover their costs of I 
such opposition from the board —Held, that 
the purpose for which they had been retained 
was not incidental to the purpose for which the 
highway board was incorporated, and that as 
they had not been retained under the seal of the 
^ard th^ had no right of action against the 
w$td V. Upton Snodstury B[%qhwav 

Oab &. E 624 , 49 J p 408 3 Beg 

and FmMy Mastern Countm 





Coal Meter ] — In a declaration, it was 

alleged that a coipoiation had, by peisons 
appointed by them, the sole and exclusive piui- 
lege of meabuiing and weighing all coals ini- 
poited into the port of London and also the 
light and privilege of appointing to peifoim 
such work a sufficient iiumbei ot fit and pioper 
persons and of fi\mg a reasonable rate of piy- 
ment foi such work such pa'^ment to lx made 
to the persons who should do the woik and to 
be foi then use and benefit And the decliia- 
tion chaiged the defendant with irapoi ting coils 
without pa} mg for the weighing of them, and 
that the plaintiff had been appointed metei,to 
whom such payment ought to be made In proof 
of the plaintiff s appointment as metei, he gaye 
m evidence an entiy, not undei seal, m the cor- 
poi ition books stating that he w is so ippomted 
Ihe plaintiff had evci since acted as a coil- 
meter — Held that pivment in lespect of the 
measuiemeiit was for the benefit of the mctei 
only that he was an officer and not a mcie 
servant of the coipoiation and therefore m 
appointment under seal was necessaiy Smith 
^ Caitionght, 6 Ex 927 , 20 L J , Ex 401 

Agent ] — ^A corporation was established 

by act of parliament, one section of which 
enacted that the court of diiectors should ha\e 
powei to use the common seal on behalf of the 
company, and all contiacts relating to its aff ms, 
which should be signed by any three of the 
diiectors, m pursuance of a lesolution of a court 
of diiectois, should be binding on the company 
and all paities Anothei section enacted that 
the clirectois should have full power to employ 
the workmen, and regulate the traffic on the line 
and the lates and tolls, and appoint and displace 
the bankers and solicitors of the company, and 
all such managers officers, agents, clerks, work- 
men and sei vants as they should think pioper 
By a resolution made at a couit of diiectois, and 
signed by the chan man the plaintiff was 
appointed agent to the company, to negotiate 
with the London and Hoi th "Western Eailway 
Company oi any other railway compan}, foi the 
lease of the line of the company —Held, that the 
plxintiff was not entitled to recovei foi his ser- 
vice in lospect of such negotiation, the resolution 
not having been sealed by the coiporate seal oi 
signed by three directors Cope y Thames ICaien 
Zocl and By , 6 Eailw Gas 83 , 3 Ex 841 18 

L J , Ex 345 

Director ] — ^At a gf^neial meeting of a 
company, ineoiporated by act of pailiament, a 
^solution was agreed to and entered in their 
books, but not under seal, that a lemuneration of 
one guinea should be allowed to each directoi for 

every attendance at a committee or a court 

Held, that theie was no contract upon which a 
director could maintain an action against the 
company for such remuneration, as, even if, in 
the absence of a sealed contract, a clerk or 
servant could have sued, the diiectors did not 
wcupy an analogous position Bumtan v 
Gas Light Oj , 3 B & Ad 126 , 1 L J ’ 

Jx 49 

Increase of Salary ] — ^An agi cement by a cor- 
poration with one of its officers foi an increase 
of the salary of an office letained by him. a 
compensation for the loss of an office of which 
he has been deprived under 5 & 6 WiE 4, c 75 
though upon an executed consideration, is not 








binding upon the corpointion, if the contract is 
rot under the common seal of the corporation 
Jifq V Stamford Coi poratioii,^ Q B 433 , 8 Jm 
909 
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Use and Occupation ]— Although a corporation 

may be liable for use and occupation of pre- 
mises, it can only be so foi the peiiod of actual 
occupation , and a continuous occupation for 
soveial years will not render the corporation 
tenants from year to year Finlay v B, and 

By , 7 Ex 409 , 7 Railw Cas 449 21 

L J , Ex 117 ’ 

A railway company, through their solicitor 
lined rooms from the 16th December, 1846 for 
mic yeai, but occupied them until the 16th 
December 1848, pieviously to which time they 
remoyed their furmtuie and effects, left the beys 
in the cloois, and paid the rent up to this day 
but gaye no notice to quit -Held, that the 
company was not liable in an action for use and 
o-Gupation for rent subsequently to 16th Decem- 
oer, 1848 Ib 

Verbal Agreement to pay for Buildings Con- 
firmed by Resolution ]— The agent of a lailway 

company made a yerbal agreement with the ' 
contiactoi for the line, that if he would build on i 
land of the company cei tain cottages moic sub i 
stantially than would be lequned foi his own ' 
purposes and would leave them for the use of the ( 
company would pay him ^ 

>,uou^ Ine cottages weieaccoidingly built and ^ 
when the railway 'was completed the contiactoi i 
left them on the land, and the agent of the com r< 
pany made an agreement with the contractor ] 
that he should be paid 50()Z a ;year for the 1 
cottages by way of lent, with an option to the 
company to puichase them for 5 OOOZ This 
igi cement was confiimed by a lesolution of the I 
bo lid of directors The compan\ paid the 500Z 1< 
a year for some years, and then refused to pay f< 
—Held, that the claim of the contractor beino- b 
simply foi payment of money could not bo erf n 
t need in the Court of Chancery , and that though w 
the contractor was unable to sue at law because tl 
the agreement was nut under seal, he did not C( 
tlieieby obtain an equity to enforce a claim for fc 
money Oramptoa y Var7ia Bt/ il Jj j r 
Ch 817, L R 7Ch 562 20 W R 713 Ic 

Held, also, that inasmuch as the con ti actor C 
did not act in ignorance of the rights of the com- 
pny, he could not claim compensation for having 
been induced to build on the land of the com ei 
pany 11 

Specific Performance ]— A couit of equity will m 
not compel a coipoiation to execute a legal assur- L 
ance of coipoiate pioperty, in pursuance of a 
under seal, unless valuable consider- 
ation for the contiact be expiesslj pioved, oi co 
evidence be given of acts done or omitted by the it 
conti acting paity, on the faith of the expressed 
legal assm ance Qu'cie, whether a coiporation 
can bortow money except under seal v 

Oo<oeivt7]} Coi ;poTaUo7i, 1 Y & Coll 518 

Letting Tolls ]— A municipal corporation and ex 
local board, on the 17th ot duly, caused certain gn 
tolls to be put up for letting by auction, under ph 
conditions by which the purchaser was immedi- 59 
ately on the fall of the hammer to pay a month’s 
i^nt m advance, and to produce two sureties, ms 
Who were forthwith to sign the conditions and a sai 
Oitart lease The highest bidder at the auction me 


fc IS was declared the nurchaspr a-nA i 

tme w subseqCt 

^d s^o “fter'^tr^^^^ da 

.r minutes under seal adopted the report of a 
committee, to the effect that the tolls had be^n 

th become that the defendant had 

n become a purchasei at a lent of mi and had 
-y paid a deposit of 291 3s 4d Rpf nro 
ys ever the defendant had on the 4th of August* 

nof that hrcrid 

id n/ contract, and asking for a 

a- the defendant to'^ecovm damages f^the^'Seh 

y not having been sealed noi signed by any ner- 
e bon authoiised undei seal bj them to do fo Hie 

° mentof“? ‘’y that the pay- 

ment of a month s rent in advance was not hoh 

P ^ peifoimance as would hive bound tte 
e corpoiation in equity specific lUy to perform their 

agieement and that the resolution of tlrTth of 

.1 August (men assuming it to he a ratification 
1 under seal of the contract) came too late B}d- 
flei nil niifa Coiporation v Ma/dwiek, 44 L J 

> 160 ’ ^ ^ ® 13 , 29 L T 612 , 22 W r’ 

’ 1>7 Tenant to Surrender lease 1— 

' leasf nTanteif *0 surrender a 

lease gi anted by a municipal coiporation en- 

foiceable a^mst the tenant, the agiLment mSt 
be under the seal of the corporation, oi the com- 

with®th?lp°“*®^ corporation to negotiate 
Woiiited undei seal, or 

pnrn ^®®“ wtified by the 

corporation under seal oi must have been ner- 
foimed in part or acted upon Xidd^ZiZ. 
OiipoiaHon v Sardwic% (L R 9 Ex 13') fol- 
}?i!'^®d Oxford Coipoiation v Clow (18931 3. 

Ch 535, 8 R 279. I 228, Wr 200 

Entry m Books Signed by Maiority 1— An 
entry in the books of a corpoiation of the terms 

It ‘Stbf “*®'®^ ^y does not Cl 

^. although It IS signed by a majority ot the 
L J ^Ch 132“241 ^ ^ ^ 

Ecclesiastical Corporation.]— An ecclesiastical 
corpoiation is not bound by any agreement™ W 
it can be manifested by deed Ib ’ ^ 

d Leases by 

n Where a corpoiation has by 

a pnvate act of pai Lament power to sell and 
I exchange land, a power to lease the land and 
give the option of puichase to the lessee is im- 
69 16 ib re, 17 L T 

to construct a 

market-|^ce, and place for a fair, and aR nftop«i- 
Mry buildm^ and works for the sale of com- 
modities, and a maiket-plaoe for the sale of 
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cattle, with power to provide slaughter-houses, 
and, after various provisions, authorising the 
levying and taking of stallages, rents and tolls, 
enacting that the moneys arising from such 
stallages, rents and tolls, should be^ applied, 
first, in paying the expenses of obtaining the 
act and incident thereto ; and, secondly, in 
making and maintaining the market or fair, and 
works connected therewith, and the slaughter- 
houses to be established or constructed, and 
in payment of the interest and repayment of 
the principal of all moneys borrowed on the 
security of the works, stallages, rents and tolls, 
and that the residue of such moneys (if any) 
•should be letained by the coiporation, to be 
applied by them as they should think fit: — 
Held, that, assuming the corporation to be en- 
titled to grant leases of the market, market- 
place, and slaughter-houses, they were not 
entitled to demise the property at diminished 
rents upon payment of fines, the rents being 
devoted to the maintenance of the property. 
Att.-Gen. v. Ami or Ahcramn Corimmthm, 3 
He a. J. & S. 637. 

liands held upon Trust — ^Lease at an ! 

Undervalue— Violation of Charter.] — Where 
lands were held by a corporation aggiegate upon 
certain trusts, and they granted a lease thereof 
to one of their own body, at a gieat undervalue, 
and in derogation of the trust, the lease was 
decreed to be set aside, and an account of the 
mesne profits of the lands directed to be taken 
from the time of the granting of the lease being 
less than twenty years. Att.-Gen. v. Cashel 
Corjporatloyi^ 3 Hr. Ac War. 294 ; 2 Con. & L. 1. 

A right of pasture over certain of his lands 
was granted by an archbishop of C. to the corpo- 
ration of C., for the use of the corporation and 
the inhabitants of C. The corporation subse- 
quently, by some means unexplained, became 
seised absolutely of part of these lands : — Held, 
that they were so seised in trust for the town of 
€., and that therefore a lease for ninety-nine 
years, made by them at a gross undervalue, 
•should be set aside, and that though the abso- 
lute ownership might have been acquired by 
usurpation, the trusts would nevertheless have 
attached: — Held, also, that the lessee was en- 
titled to an issue as to the identity of the lands 
in possession with those, or part of those, over 
which the right of pasture had been granted. 
II. 

Charles I., subsequently to the acquisition of 
the absolute ownership, granted to the corpora- 
tion a charter conferring on them certain privi- 
leges, directing the appointment of certain offi- 
cers, and specifying the oaths to be taken on 
appointment. The mayor was to be bound by 
his oath. not to permit any estate of inheritance 
in the lands in question to be parted with, or 
the rents to be assigned, for more than one year. 
Semble, the corporation adopting this charter, 
was bound by the restrictions of the oath, though 
the lands were not derived from the Crown ; 
also that the lease in question was in violation 
-of the oath. Ih. 

letting and Notice to Quit, not under Seal, 
by Agents not Appointed under Seal — Eject- 
ment.] — On an ejectment upon the demise of a 
scorporation, it appeared from the defendant’s 
admissions that he had taken the laiRl by per- 
* ‘on of a servant of the corpqration, and that 
’ servant of the o(^pratior^ had gjiyen 



him notice to deliver up possession. Ho lease, 
nor notice, nor appointment of the servants as 
agents, under seal, was produced :--ITehl, that 
the jury was rightly directed to find for the 
plaintiff; if they thought the servants were autho- 
rised by the company to act. Deed. Bhnn Ing- 
ham Canal Co. v. Bold^ 11 Q. B. 127 ; 12 Jiir. 
350. 

Lease Purporting to be by Corporation — 
Action for Breach by Individuals as Lessors.] ^ — 

Action by A. and B. against the lessee, on an 
indenture of lease, which appe ired to be made 
between H , tlioicin described as master ; and 

A. , B., and two otlier persons, described as 
governors of a hospital ; and the lessee. Tlie 
demise was by the master and governors, and tlie 
covenants to and by the Icssois were to and for 
the “master and governors and their successors.” 
“ In witness whereof the master and governors 
have hereunto affixed their common seal.” One 
seal was affixed as the common seal of the lessors, 
none of whom signed the indenture, and the 
execution by the lessee was under his hand and 
seal. The declaration staled that he entered 
under the demise and enjoyed during the whole 
teim. Breach, non-iepair at the expiration of 
the term. Plea, that the indenture wms not 
signed by the lessons or their agent, nor was 
there any demise so signed : — Held, that the seal, 
affixed on the lessors’ part, was not the seal, and 
the deed was not the deed of the individual 
lessors ; that the want of execution by them was 
not, under the circumstances stated on the record, 
sucli a failure of consideration as to be an answer 
to the action ; but that the lessee was entitled to 
judgment, because it appeared by the record that 
the demise was by a corporation, and the court 
could not judicially notice the fact, that no such 
corporation existed. Cooch v. Goodman, 2 
G. & D. 159 ; 2 Q. B. 580 ; 11 L. J.,Q. B. 225 ; 6 
Jur. 779. 8ee Swatmaii v. AmUer, 8 Ex. 72 ; 22 
L. J., Ex. 81. 

Acceptance of Rent.] — A lease, voidable by a 
corporation, may be set up merely by accept- 
ance of rent, without evidence of any deed exe- 
cuted under their seal in that behalf. Doe d. 
Pennington v. Tanlere, 12 Q. B. 998 ; 18 L. J., 
Q. B. 49 ; 13 Jur. 119. 

Payment and receipt of rent are evidence 
against a corporation of a demise by them from 
year to year. Ih. 

One who enters upon, occupies and })ays rent 
for corporate property under a demise for a 
term of years, made on behalf of the corpoiation, 
hut not sealed with its common seal, becomes 
tenant from year to year of the corporation, on 
such terms of the demise as are applicable to a 
yearly tenancy. Eccleslahtieal Commissioners 
for England and Wales v. Alerral, 38 L. J., Ex. 
93 ; L. R. 4 Ex. 162 ; 20 L. T. 573 ; 17 W. R. 
676. 

Distress.] — By an indenture between A., 

B. , and 0., bailiffs, and H., E., and F., aldermen, 
with the assent of the burgesses of the borough 
of M., of the one part, and S., of the other part, 
the bailiffs, aldermen, and bnrgesses, demised 
lands to B, for years, to be holden of the bailiffs, 
aldermen, and burgesses ; and the deed was exe- 
cuted by A., B., and 0. and H., E., and F._, but not 
sealed with the corporation seal ; S. having paid 
rent to the bailiffs as chief officers of 1|ie 
borough : — Held, that their servant might 
cognizance for taking a distress tiiider a J 
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by the corporation, notwithstanding a notice had 
been given by the aldermen (one of whom was a 
paity to the indenture) to pay the rent to them ; 
for the payment of rent to the bailiffs admitted a 
tenancy from year to year under the corporation. 
Wood V. Tato, 2 Bos. & P. (N.E.) 247 ; 9 R. R. 
B45. SeejD)« d. Carlisle (Efud) y. IVtwdman, 8 
East, 228 ; 9 R. R. 422. 

Agreement for Lease — Specific Performance — 
Entry of Resolution — Erasure.] — The entry of 
a resolution in the minute book of a corporation, 
accepting a proposal for a lease of part of the 
corporate property, was partially erased. In the 
absence of evidence to the contrary, the erasure 
is to be presumed to have been made before the 
book was signed by the chairman of the meeting 
at which the resolution was passed. Steevem' 
Hospital V. Dyas, 15 Ir. Ch. R. 405. 

If there has been part performance of a con- 
tract for a lease by a corporation, a court of 
cciuity will decree a‘ specific performance of it, 
though the contract was not under the seal of the 
corporation. Ih. 

A corporation, empowered by statute to make 
leases of the corporate property, under its com- 
mon seal, for a certain term in possession, and at 
the highest rent ; and the statute providing that 
all leases made in any other manner should be 
null and void, is not precluded by the statute 
from entering into an agreement for a lease, 
provided it is carried into effect without delay, 
by the execution of leases in compliance with 
the statute. Ih. See Crook v. Seaford Corpora’ 
thn, L. R. f) Ch. 551 ; 25 L. T. 1 ; 19 W. R. 
988. 

Bailiffs of corporation not compellable to 
make lease. Strainger v. Derhg (Bailiffs of), 
Cary, 102. 

Time is of the essence of a contract for the 
gi anting of a lease by a corporation, where part 
of the consideration is a fine w'hich is to be 
divided amongst the existing membeis of the 
corporation. Carter v. Ely (Deayi), 4 L. J., Ch. 
1S2. 

Void Lease — Prior Contract Sufficiency 
of Resolution of Common Council.] — The 

Limerick Regulation Act (Local and Personal) 
enacted that the corporation property should be 
disposed of only for the public uses and charities 
of the city, and subject to certain control and 
formalities mentioned in the act, and that it 
should take effect from the 1st September, 1823. 
It received the royal assent on the 18th July, 
1823. At a corporate meeting on the 30th 
August, certain property was leased to a member 
of the body, not for public purposes, and without 
the control or formalities required by the act : — 
Held, that notwithstanding the clause deferring 
its operation, the act was binding on the corpo- 
rate property from the date of its passing, and 
the lease was therefore void. Att.’Gen. v. Ball, 
10 Ir. Bq. R. 146. And see Drogheda Corpora- 
tion V. Holmes, 5 H. L. Gas. 460. 

A lease void under the act was attempted 
to be supported by a prior contract, which 
was not under the corporate seal, but was a 
resolution of the common council, who were 
in the habit of managing the corporate pro- 
perty, The proof that the property had been 
held for public trusts was defective, but the 
pphts h^d been applied to public purposes 
fief many years. The resolution was made in 
favour of the chamberlain of the corporation 
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by the common council, w^hich consisted of 
persons under his influence, and the rent, though 
fixed by valuators appointed by the common 
council, w^as under the value: — Held, that 
although equity might enforce a contract or 
resolution not under seal or binding at law 
against a corporation under circumstances, yet 
this resolution could not be enforced, and would 
not support the lease. Ih. 

Lease made under Void Charter.] — A 

cori)oration by charter made a reversionary lease 
to J. of some lands. The charter being declared 
void by 1 Will. & M., sess. 2, c. 9, the lease is 
void also. Peppard v. Drogheda Corporation, 
2 Bro. P. C. 32lf 

Sufficiency of Resolution of Corporation as to 
Renewal of Leases.] — By the 6 7 Will 4, c. 100 
(passed in August, 183(5), no conveyance of lands 
in certain corporations (of which Drogheda was 
one) was to be made, unless in pursuance of a 
covenant, contract, or agreement made, or a 
lesolution of the corporation duly entered in the 
corporate hooks, before the 16th February, 1836. 
This provision was continued by successive 
statutes, and incorporated into the 3 & 4 Viet, 
cc. lOS and 109. The corporation of Drogheda 
had from time to time passed resolutions as to 
the granting of leases of the corporate pro- 
perty, and on the 20th April, 1801, passed a 
resolution (which was duly entered in the 
corporate books), directing that “ the auditors 
and viewmi's should, on reporting on petitions 
for the renewals of leases, take into considera- 
tion the value of the premises, and value the 
same at the full value bet'vveen man and man, 
and that the petitioner so applying shall be 
then entitled to a renewal,” on certain terms 
therein mentioned, ‘“and that all reports shall 
hereafter be received at one assembly, and 
taken into consideration not sooner than the 
then following quarter assembly.” A lease had 
been granted in 1785 for sixty-one years ; in 
1841 a petition was presented for its renewal : 
the petition was referred to the auditors and 
viewers, whose report was presented on the 7th 
of January, 1842, and on the same day a reso- 
lution ordering the renewal was passed : — Held, 
that this w’as not a resolution which brought 
the case within the exceptions in the statute ; 
for it merely bound the corporation to receive 
the report, and afterwards to consider the pro- 
priety of acting upon it. The resolution need 
not be a contract. Drogheda Corporation v. 
Holmes, 5 H. L. Gas. 460. 

Semble, this resolution was insufficient, 
although it might not be necessary that the 
resolution should be such as would form a 
binding contract, enforceable in a court of 
equity ; and, further, the resolution, such as it 
was, had not been complied with, for the lease 
was granted at the same meeting at which 
the rex-)ort of the auditors and viewers was 
presented. Ih. 

Renewal of Leases.]— The 5 & 6 Will. 4, c. 76, 
s. 95, which enables municipal corporations to 
renews leases on a fine, in cases where sanctioned 
by ancient usage, or by custom or practice, at a 
fine certain, or wffiere they have ordinaVily made 
renewal upon an arbitrary fine, is to be construed 
liberally. Att.-Gen. v. Greak Yarmonth Cdf* 
pgration, 21 Bear. 625. 

The word renewal in 5 & 6 WiU. 4, c. 76, s. 95, 
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does not mean a mere custom to let on lease at 
different rent-* ; and though the renewals need 
not be on precisely the same terms, there must 
be such a uniformity as to show that the same 
lease has been renewed Ih. 

Leases were granted by a corporation of the 
same property m 1778, 1708, and 1824, to the 
same lessee and his assigns, for twenty-one years, 
at a rent of n,9. In the two last instances alone, 
a fine of 7.'?. 6/7. had been taken. The covenants 
varied, and there wa^^s an inte’^val of six years be- 
tween the second and third, during which there 
was a yearly tenancy .—Held, that the case did i 
not come within 5 & 6 Will 4, c, 76, s. 95, and i 
that a renewal could not be granted at an under- i 
value, and on a fine. Id. 

Mistake in Name — Eectification.l — Where 
coiporation mistake their name in granting 
leases, help given in chancery. Ancm., Cary, 31. 

jSiT also as to the Power of Municipal Cor- 
porations to make Contracts with regard to 
Corporate Land, &c , Municipal Corporation Act, 
1882, ss. 105—132. ’ 

A. H. B. 


W. E. 45, n. ; 15 Cox, C. C. 389. S. P., Reg. v 
Stc2)he7mm, 53 L. J., M. C. 176 ; 13 Q. B. D. 331 • 
52 L. T. 267 ; 33 W. E. 44 ; 49 J. P. 486— 
C. C. E. 


CORPSE. 

Giving Bodies to Hospitals.]— A master of a 
vmrkhouse was indicted for disposing of the dead 
bodies of paupers for the purpose of dissection 
and for gam to himself. On the death of the 
paupers he had caused their bodies to be shown 
to their lelatives in coffins, and every appearance 
of regular funerals to be gone through ; whereas, 
3ust before the funeial, other coffins had been 
substituted, and the bodies were afterwards taken 
to a hospital for dissection. The relatives had 

5 with the proviso in s. 7 of 2 & 
d VVilI. 4, 0 . 75 required that the bodies should 

i be interred without anatomical examination ; but 
p found that he had caused the appearance 

f ~ of funerals to be gone through with rview to 

aXw “aking such requiiement, 

and that they would have so required but for the 
Held, that as, in fact, the 
lequirement which 
they had a right to make, the master of thework- 

^ leaving the lawful 

custody of the bodies, and was not therefore guilty 
of the ofience charged Reg. v. Reiet, D^'s. & 

6 w: E. 0. c. ^ ; 

Property —Bight to Possession of Body,] 

Xhere IS no property in a dead body, but the 

bSv“^T nf f J'®*** possession of the 

body and their duty is to bury it, although there 
IS a direction m the wiU that some other oei-in 

W7,am 51 L X, Ch 385 ; 20 Ch. D. 659 ; 46 
46 j:’lf726. ’ 39 ; 

biirnTf^f’. * Misdemeanour, ]_To 

burn a dead body, instead of buiying it is not a 

®o <fone as to amount 
to a public nuisance. If an inquest ought to be 
held upon a dead boily, it is a misdem^om 
so to dispose of the body as to prevent the 

i ^ Is J, M. 0. 51 i 12 Q. B. D. SliTi S3 


COST-BOOK MINES. 

SeeUmEB AND MINEEALS— COMPANY. 

COSTS. 

[By JOHN MEWS]. 

A. Oeneeally, 677. 

B. Aptee Tbial by Juey. 

1. Successful Plaintiff's Costs Bmllowed, 

690. ' 

2. Several Is»ue^, 694. 

3. VThere Counterclaim set up^ 695. 

4. When JVew Trial ordered, 699. 

C. Heaeing POE Costs alone, 707. 

D. PowEE op Couet to Yaey Oedee, 709. 

E. Paeties — Payment to oe by. 

1. General Principles, 710. 

2. Several Parties, 715. 

I 3. Contridution detween Co- defendants, 122, 

4. Want of Parties, ITd. 

5. Misjoinder of Parties, 725. 

6. In Particular Cases, 726. 

P. Seveeal Issues. 

1. Since Judicature Acts, 726. 

2. Before Judicature Acts, 730. 

O. In Paeticulae Cases, 788, 

H. Taxation op Costs. 

1. Between Party and Party, 

a. Practice. 

i. Generally, 739. 

ii. The Allocatur, 745. 

iil. Eeview of Taxation, 746. 
iv. In District Eegistry — See Peao- 
tice. 

d. What Costs Allowed, 
i. Counsel’s Pees. 

a. Number of Counsel, 751. 

b. What Pees Allowed, 758 

c. Clerk’s Poes, 765. 

d. Beceipt, 765. 
ii. Briefs, 765. 

iii. Letters before Writ, 769. 

iv. Writ of Summons, 769.'* 

V. Notices of Action, 770. 

from Inferior Courts, 

vii. Costs in the Cause 771 
Yiii. Copies, 773. 
ix. Perusals, 776, 

X. Attendances, 776. 

XI. Improper, Vexatious, or Unneces- 
.. ®^ry Proceedings, 778. 

f^roved or Alleged, 788 
xiii. Offers to Settle and Tender 792 
s:iv. Effect of Delay, 797. ^ 

XV. Gross Sums for Cosk aOO. 
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xYi, Vs here Several Issues. — See supra, 

F. 

xvii. Where Several Parties.— supra, 
E. 2. 

xviii. In other Cases, 800. 
c. Scale of Taxation. 

i. Higher or Lower Scale, 803, 
li. As between Solicitor and Client, 
809. 

iii. County Court Scale. — See infra. 

IV. Double Costs. 

a. In what Cases, 812. 

b. How Computed, 813. 

2. Between Solieitor and Client^See Soli- 
citor. 

I. Effect of County Courts Act. 

1. In what Cases AppUeaUe, 814. 

2. Amount Recovered., 823. 

3. Whether Contract or Tort., 827. 

4. Certificate or Order^ 829. 


J. Set-off of Costs. 

1. When Allowed^ 836. 

2. Banlirnptcy of Party. 838. 

3. Interlocutory Costs^ 839. 

4. Against Beht, 840. 

5. When Right lost, 841. 

6. Staying Proceedings., 841. 

7. Solicitors Lien, 842. 

K. Recovery op Costs. 

1. By Application to the Court, 847. 

2. By Action, 848. 

3. By Attachment or Charging Order on 

Shares, 819. 

4. By Execution, 850. 

5. By Mandamus, 851. 

6. By Sequestratmi, 851. 

7. Where Solicitor Changed or Ungualified. 

-—See Solicitor. 

L. Interest on Costs, 852. 

M. Revivor for Costs.— Practice (Par- 

ties). 

N. Appeal for Costs. 

1. Generally, 853. 

2. Varying Orders of Court helow as to 

Costs, 857. 

3. Jurisdiction and Discretion of Court 

helow, 860. 

O. Undertaking as to Costs, 870. 

P. Security for Costs. 

1. Of Appeal. — See Appeal. 

2. Of Appeal from County Court.— See 

County Court (Appeal). 

3. On Witiding^up of Companies. — Com- 

pany. 

4. In other Cases. — See Practice. 

A. UENERALLY. 

Implied Repeal of Statutes by Order LXV.l— 

The effect of the Judicature Act, 1875, Ord. LV. 
of tlie Rules of Court, 1875, is to repeal the 
previous statutes as to costs with the exception 
of such of the provisions of the County Courts 




, Act, 1867, as are expressly preserved by s, 67 of 
the Judicature Act. 1873. Garnett v. Bradley, 
, 48 L. J., Ex. 186 ; 3 App. Cas. 944 ; 39 L. T. 
261 ; 26 W. R. 698. S. P., Parsons v. Tinlirw, 
46 L. J., C. P. 230 ; 2 C. P. D. 119 ; 35 L. T. 851 : 
25 W. R. 255. 

The combined effect of the Judicature Act and 
, Old. LV. of the Rules of Court, 1875, giving the 
judges of the High Court of Justice a discretion 
as to costs in all cases, with certain exceptions 
specified in the order, is to repeal all previous 
enactments directing costs to follow certain 
rules. Mercers' Co., Ex parte, 48 L. J., Ch. 384 : 
10 Ch. D. 481 ; 27 W. R. 424. 

But Order LXV. r. 1 (1883), does not apply 
to costs which are specially given by statute to a 
particular individual as a matter of right. Reeve 
V. Gilson, 60 L. J.. Q. B. 451 : flSi)!! 1 Q. B. 
652 ; 39 W. R. 420— C. A. S. P.. Hasher v. 
TFh id, 54 L. J.. Q B. 119 ; 33 W. R. 697. 

Section 9 of the County Courts Admiralty 
Jurisdiction Act, 1868, which enacts that persons 
taking proceedings in a superior court, which 
they might under s. 3 of that act have taken 
in a county couit, shall not be entitled to costs, 
unless the judge before whom the cause was tried 
shall certify that it was a proper cause to be tried 
in a superior couit, is inconsistent with and is 
repealed by Order LV. r. 1, of the Rules of the 
Supreme Court, 1575, and Order LXV. r. 1, of 
the Rules of the Supreme Court, 1883. Tenant 
V. Ellis (6 Q. B. D. 46) approved. Rockett v. 
Clippingdale, 60 L. J., Q. B. 782 ; [1891] 2 Q. B. 
293 ; 64 L. T. 641— C. A. 

Section 7 of the County Courts Admiralty 
Jurisdiction Act, 1868, which deprived the plain- 
tiff of, and also rendered him liable to be con- 
demned m costs, where in an action brought in a 
superior court, which might by that act be tried 
by a county court having admiralty jurisdiction, 
he did not recover a sum exceeding what a 
county court had by that act jurisdiction to try 
without agreement, is repealed by the effect of 
Old. LV. of the Judicature Act, 1875. Tenant v. 
Ellis, 50 L. J., Q. B. 143 ; 6 Q. B. D. 46 : 43 L. T. 
506 ; 29 W. R. 121. 

Where Provision as to Costs omitted in Act.] 

— The court has now, under the Judicature Act, 
1875, and Ord. LV. of Rules of Court, 1875, a 
discretion as to directing payment of costs where 
a provision as to costs is omitted in any public 
or private act. St. Katharine's Hospital, Ex 
pa^c, 17 Oh. D.ZIB. 

Where a previous statute is silent as to the 
costs of particular proceedings under it, the com- 
bined effect of the Judicature Act and Ozd. LY, 
of the Rules of Court, 1875, giving the judges 
of the High Court of Justice a discretion as to 
costs in all cases, supplies the omission. Mercers' 
Co., Ex parte, 48 L. J., Ch. 384 ; 10 Ch. D. 481 : 
27 W. R. 424. 

The Commissioners of Works and Public 
Buildings compulsorily took, under 3 & 4 Viet. c. 
87, and 9 & 10 Viet. c. 34, certain lands, and paid 
the purchase-money or compensation into court. 
Neither of these acts contained any provision for 
the payment by the commissioners of the costs of 
applications for payment out. Upon a petition 
for payment out of a fund by the persons entitled, 
thereto Held, that the Lands Glauses Con- 
solidation Act, 1845, was not incorporated in the 
Acts 3 & 4 Viet. c. 87, and 9 & 10 Viet. o. 34, and 
that r. 1 of Ord. LXV. did not give the court 
power to order the payment of costs where before 

22—2 
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the Judicature Act it would not have had juris- 
diction to do so. Piercers* Co., Rv parte (10 
Ch. D, 481) questioned ; Garnett v. Bradley (3 
App. Cas. 944) distinguished ; Foater v, G. Tf"! 
Ry. (8 Q. B. D. 515) followed; and dicta in 
Wood's Estates, hi re (31 Ch, B. 607) dissented 
from. MllW Estate, hi re, 56 L. J., Ch. 60 ; 34 
Ch. D. 24 ; 55 L. T. 465 ; 35 W. E. 65 ; 51 J. P. 
151 — C. A. B P,, Cherry’s Settled Estates, hi 
re, 4 De G. F. k. J. 332 ; 31 L. J., Ch. 351 ; 8 Jur. 
(17.S.) 446 ; 6 L. T. 31 ; 10 W. B. 305. 

The court has power, by virtue of the general 
discretionary powers conferred by Ord. LXV., to 
order that the costs of a petition for the payment 
out of the court, to a person absolutely entitled, 
of a fund paid into court by a company in 
respect of lands taken under the compulsory 
powers of a special act, be paid by the company, 
although the special act is prior to the Lands 
Clauses Consolidation Act, 1845, and contains 
no provision as to such costs. Lee and Heming- 
way, hi re, 21 Ch. B. 669 ; 49 L. T. 155 ; 32 
W. B. 226. 

In proceedings under statutes it is the settled 
rule of the court that no costs can be awarded, 
except such as are authorised by the particular 
act. A proceeding under a statute is not a pro- 
ceeding in equity. St. hiinstan-Ui-the-West 
Schools, In re, L. B. 12 Eq. 537 ; 19 W. B. 887. 

Effect of Judicature Act, 1890, s. 3.] — 

Section 5 of the Judicature Act, 1890, confers 
a jurisdiction which did not previously exist, and 
gives the court a discretion as to the costs of 
payment out of court of money in a case where 
the special act, under which the money is paid 
in, is silent as to them. Hills' Estate, hi re (34 
Ch. D. 24) supeiseded. Fisher, hi re, 63 L. J., 
Ch. 235 ; [18911 1 Ch. 450 ; 7 B. 97 ; 70 L. T. 
62 ; 42 W. B. 211— C. A. 

Action to enforce Legal Bight.] — Where an 
action is brought to enforce a legal right, such 
as an action to restrain the infringement of a 
very small part of the plaintiff’s copyright, the 
court will not, as a matter of course, order the 
defendant to pay the costs of the action. Cooper 
V. Whittingham (15 Ch. B. 501), and UpmannY. 
Forester (24 Ch. B. 231), observed on. Walter v. 
Stehihopff, 61 L. J., Ch. 521 ; [1892] 3 Ch. 489 ; 
67 L. T. 184 ; 40 W. B. 599. 

When an action is brought to enforce a legal 
right, and there is no misconduct on the part 
of the plaintiff, the court has no discretion 
to refuse him costs. Cooper v. Whittingham 
49 L. J., Ch. 752 ; 15 Ch. B. 501 ; 43 L. T. 16 ’ 
28 W. B. 720. 

Defendants bought from E. at a cost of 
175. 6d., a box of 500 cigarettes bearing a 
label which was a very close imitation of the 
registered trade mark used by the plaintiffs upon 
the boxes in which they sold the cigarettes made 
by them. The defendants bought the cigarettes 
under the belief that they were made by the 
plaintiffs. The plaintiffs served the defendants 
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61 L. J., Ch. 242 ; [1892] 1 Ch. 630 ; 66 L. T. 
257 ; 40 W. B. 364, 

The defendant purchased abroad for his own 
private use cigars consigned to him at the docks 
here in cases bearing a spurious brand purporting 
t^ be that of the plaintiffs ; he was not aware 
that the brand was spurious, nor, except from 
seeing it on the invoice, that any such brand was 
in use. On the issue of the writ for an injunc- 
tion to restrain the defendant from selling the 
cigars, he stated that he had no intention of 
selling them, and offered all the relief asked for, 
he also gave an undertaking to the same effect 
on motion for an injunction : — Held, that the 
defendant must pay all the costs of the action. 
Upmann v. Forester, 52 L. J., Ch, 946 ; 24 Oh. 
B. 231 ; 49 L. T. 122 ; 32 W. B. 28. 

Writ issued without Botice.]— Where plain- 
tiffs in an action for infringement of copyright 
issued their writ without notice, and the defen- 
dant, as soon as he understood the circumstances, 
tried his best to undo the injury caused by the 
infringement : — Held, that tlie defendant must 
submit to the injunction and pay the costs. 
Wittmann v. Oppenheim, 54 L. J., Ch. 56 ; 27 
Oh. B. 260 ; 50 L. T. 713 ; 32 W. B. 767. 

The fact that an action has been brought 
without a previous application to the defendant 
does not prevent the plaintiff from getting his 
costs of the action. Goodliart v. Hyett, 25 Ch, 
B. 182 ; 50 L. T. 95. 

Court wrongly put in Motion.]— By the Bom- 
bay Civil Fund Act, 1882, jurisdiction was given 
to the Court of Appeal to determine questions 
arising between any subscriber to the Bombay 
Civil Fund and the Secretary of State for India as 
to any liability of the fund, nothing being said as 
to costs. P. took proceedings to enforce a claim 
against the fund, which the court held to be not 
made out : — Held, that however the case might 
have stood if the question had been whether the 
court could give P. the costs of a successful 
claim, the court had inherent jurisdiction to 
order him to pay the costs of wrongly putting 
the court in motion, there being nothing in the 
act to show that the legislature intended the 
court not to have such jurisdiction. Pringle v. 
Secretary of State for India, 58 L. J., Ch. 815 : 
40 Ch. B. 288 ; 60 L. T. 796— C. A. 

Ex parte Application.] — No one can be ordered 
to pay the costs of an ex parte application. 
JVohes V. Gihho?i, 26 L. J., Ch. 208 ; 3 Jur. (n.s.) 
282 ; 5 W. B. 216. ’ v ^ 

An absent party cannot be ordered to pay 
costs upon an ex parte application. Cast v, 
Poyser, 26 L. J., Ch. 93, 353 ; 3 Jur. (isr.s.) 38. 

Discretion of Court— Delegation of.]— Where 
a court or judge is expressly given a discretion 
as to costs, the exercise of such discretion cannot 
be delegated. LarnUon v. Parhinson, 35 W. B. 
545. 
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the judges discretion to the master, 

Bord, 66 L. T. 171 ; 40 W. E. 352. Cp. Leigh, 
In re, Rowell ffe v. Ldgh, 2(> W. It. 729. 

“Proceedings in the High Gonrtd’] — The 

term “ the costs of aiuUncideut to all proceedings ; 
in the High Court ” (Old LV. 1875) means the j 
costs of and incident to all proceedings that have 
actually come into the High Court. Brands th, 
Bi re, 9 Ch. D. 618 ; 27 W. R. 281. , 

The court has no juiisdiction to order an 
unsuccessful applicant for registration of a 
trade mark to pay the costs incurred by the 
opponent before the comptroller. Avf>t)aHa7i 
IVlne ImporteTH^ Trade M(nh, In re, (roJden 
Flec'^e /Trade Marh In re, 58 L. J., Ch :’.80 : 
41 Ch. B. 278 ; ^>0 L. T. 436 ; 37 W. R. 578— 
C. A. 

Bonhle Costs.] — Ord. LXV. r. 1, 

not applj" to costs which are given by a 
statute as a matter of right. Thus, in an action 
brought for anything done in ]mrsu‘ipce of 8 & 9 
Yict. c. 100, a succtssful defendant is entitled 
to double costs as a matter of right. /Ia,sker v. 
Wood, 51 L. J., Q. B. 119 ; 33 W. R. 697— C. A. 

Administration Action by Residuary Le- 
gatee.] — A married woman \Nho was one of the 
executors of a testator and also tenant for life of 
the residue, filed a bill for administration of the 
estate. Upon the accounts being taken it turned 
out that the residuary estate was insullicicnt for 
payment of debts and costs, and that it would be 
necessary to resort to specifically hepieathed 
property. The vice-chancellor, on further con- 
sideration, refused to give the plaintiff any costs 
of the suit, and ordered the next friend to pay 
the costs of taking an account of what, if 
anything, was due fiom another of the executors 
on an account current between him and the 
testator. The plaintiff appealed : — Held, that as 
a residuary legatee or executor filing a bill for 
administration is entitled to costs out of the 
estate, unless some special grounds are showm 
for deprniiig him of them, the costs in question 
were not costs in the discretion of the court 
within the meaning of s. 49 of the Supreme 
Court of Judicature Act, 1873, and that an 
appeal would he. Farrow v. Aadhi, 18 Ch. D. 
58 ; 45 L. T. 227 ; 30 W. R. 50. 

Ord. LXV. r. 1, of the Rules of the Supreme 
Court, 1883, directing that the costs of all pro- 
ceedings in the Supreme Court, including the 
administration of e^^tates and trusts, shall be 
in the discretion of the court or a Judge, applies, 
in the case of causes and matters pending on the 
24th of Octobei’, 1883, when those rules came 
into operation, only to the costs of proceedings 
taken on and after that day ; and the costs 
incurred in proceedings taken in such causes and 
matters before that day, although not adjudicated 
upon until afterwards, arc not within that rule. 
In an action for administration by one of several 
residuary legatees, all the proceedings except 
those on subsequent further consideration w^ere 
taken before Ord. LXV.r. l,came into operation, 
though the costs were not adjudicated upon 
until the order on further consideration, which 
was made afterwards : — Held, that an appeal 
would lie as to the costs of such prior, though 
not as to the costs of such subsequent, proceed- 
ing. Farrow v. Avstin (18 Ch. I). 58) followed. 

In re, MeCleMan v* MoOUllan^'hi 


L. J., Ch. 659 ; 29 Ch. B. 495 ; 52 L. T. 741 ; 33 
W. R. 888— C. A. 

Action dismissed for want of Prosecu- 
tion.] — The statutable right of a defendant to the 
costs of an action in the Chancery Division which 
had been dismissed for want of prosecution was 
repealed by 42 & 43 Yict. c. 59, which repeals 
so much of 4 <fe 5 Anne, c. 3, as gives such costs, 
and though the practice in accordance with such 

* statutable right, and as regulated by Ord. 

I XXXIII. r. 10, of the Chancery Consolidation 

Orders of 1860, was preserved b}" s. 4 of 42 &: 43 
Yict. c. 59, yet Ord. LXY. r. 1, of the rules of 
1883, has changed such practice, so that the costs 
of a defendant where such action has been dis- 
missed for want of prosecution are now in the 
discretion of the judge, and therefore his order 
' as to such costs is by s. 4 > of the Judicature 
Act, 1873, not subject to appeal. Snelllng v. 
Palling, 29 Ch. B. 85 ; 52 L. T. 335 ; 33 W. R. 
449— G. A. 

j Interpleader Issue.] — A summons was 

taken out, after verdict, for the costs of an inter- 
1 pleader issue. The judge at chambers referred 
' the summons to the judge befoie whom the trial 
1 took plice ; the latter pidsre made an order on 
the siiramoiis at Westminster ; — Held, that he had 
jurisdiction to make such order, and im api>eal 
would lie. Tlai'tmont v. Foater, 51 L. J., Q. B. 
12 ; 8 Q. B. B. 82 ; 45 L. T. 429 ; 30 W. R. 129— 
C. A. 

After Trial by Jury.] — Se - infra, col. 690. 

Discovery — Viva Vece Examination.] — 

Where, in consequence of the party interrogated 
answering insufficiently, an order was made hy 
the master for his examination viva voce before 
a special examiner Held, that there was power 
under Old. XXXI. r. 10, and Oul. LY. r. 1, or 
the general practice of the court to make it a term 
of the order that the costs of, and occasioned by,, 
the application should be paid by the party in- 
terrogated ‘‘ in any event.” Vteury v. W. i?y., 
51 L. J., Q. B. 462 ; 9 Q. B. B. 168. 

Inspection of Property.] — A judge at 

chambers, on making an order for the inspection 
j of the defendant’s property, has discretion to 
I order the plaintiff to pay the costs. ARtcheU v^ 

* Barleg Main Colliery Co., 52 L. J., Q. B. 394; 
10 Q. B. B. 457 ; 31 W. R. 549. 

Action remitted to County Court for 

Trial.] — An action was brought in the superior 
court and sent down for trial in the county court 
j under 19 & 20 Yict, c. 108, s. 26, when the 
plaintiff obtained a verdict for 61. 15.s*. above the 
' amount of 15^. paid into couit : — Held, that the 
j county court had no jurisdiction over the costs, 
and had no power to certify for costs, but the 
Queen’s Bench Division, in the exercise of their 
discretion, allowed the plaintiff his costs under 
Ord. LY. Farmer v. May, 50 L. J., Q. B. 295 ; 
44 L. T. 148 ; 29 W. R. 612. 

Where an action has been ordered to be tried 
in a county court under 19 20 Yict, c. 108, 

s. 26, and has been so tried there, the High 
Court retains its power under Ord. LXY. r. 1, 
of dealing with the costs of the action, notwith- 
standing r, 4 of that order, and the absence it 
the registmr’s certificate of any expression o;f 
opinion by the county court judge as provided 
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for by that rule. Mmeny or Emery v. Sandes^ 54 
L. J., Q. B. 82 ; 14 Q. B. D. 6 ; 51 L. T. 641 ; 33 
W. R. 187—0. A. 

Petition under Trustee Act.] — ‘Whether 

under the Judicature Acts and the Orders of 1883, 
Ord. LXV. r. 1, the court has jurisdiction to 
order a respondent to a petition under the Trustee 
Act, 1850, to pay costs, qugere. Kmglifs Will or 
TriatSy III re., 26 Cli. I). 82 ; 50 L. T. 550 ; 32 
W. B. 417 — C. A. 8. C., cor. Pearson, J., 53 
L. J., Ch. 223. 

Payment out of Pund in Court— Costs 

disallowed by Master.] — Where a contributory 
of a company was ordered to pay a certain sum 
of money to the liquidator, the contributory took 
out a summons to stay execution pending an 
appeal, and a stay of execution was ordei'ed upon 
the terms of his paying the money and 50Z. for 
costs into court, no order being made as to the 
costs of the summons to stay. The appeal was 
dismissed with costs, but no reference was made 
as to the costs of the summons to stay, and the 
taxing - master disallowed the costs of that 
summons. On summons to review the taxation : 
—Held, that the contributory was ordered to 
pay the 50/. into court to satisfy such co^t^ as 
the court should think he ought to pay, and 
that the costs of the summons to stay, being 
caused by the appeal, must be paid out of tlie 
50/. in couit, and that the court had juiisdic- 
tion at any time to make such order. Brighton 
Zirery Stahles Co., hi re, 52 L. T. 745. 

Out of Pund — Costs of ascertaining 

Share,] — By articles of partnership between 
three partners, on the death of any partner the 
survivors were entitled to take his share at a 
valuation. One of the partners having died, his 
executrix brought her action to have it declared 
that the goodwill was to be included in the 
valuation, and to have the value of the deceased 
partner’s share in the assets ascertained. A 
decree was made declaring that the goodwill 
must be valued as part of the assets, and direct- 
ing accounts. The chief cleik made his general 
certificate, finding (inter alia) that two specified 
leaseholds belonging to the partnership were of 
no value. The plaintiff took out a summons to 
vary the certificate by estimating these lease- 
holds as worth a considerable sum. The summons 
was adjourned into court, and Bacon, V.-C., 
refused to vary the certificate, but ordered the 
costs of both parties to be paid out of the estate. 
The defendants appealed Held, that it wns 
within the discretion of the court to order all 
costs reasonably incurred in ascertaining the 
sum to be paid out of the fund, and that an 
appeal w’ouid not lie. Butcher v. Pooler, 52 
L. J,, Ch. 9.50 ; 24 Ch, B. 273 ; 49 L, T. 673 : 32 
W. R. 305 — C. A. 

Interim Investment.]— Section 32 of the 
bettled Land Act, 1882, does not take away the 
absolute discretion of the court respecting costs 
conferred by Ord. LY. Ilanhurle Truda In 
re, 31 W. B. 784. 

— Winding-up of Company.]— A bill of sale 
holder who claims the chattels of the company I 
.^nnder his security and opposes the landlord’s i 
application in the winding-up for leave to realise ' 
his distress, may be ordered to pav all the costs 
of the application under Crd. LV. r. 1. Car- 


riage Co-operative Supply Association, In re, 
Clemence, Ex parte, 48 L. T. 308. 

Caused by Mistake of Court.] — The rule 

that costs are seldom, if ever, allowed where there 
has been a mistake of the master, is no longer 
applicable since the Judicature Act, 1873. Spm^- 
row V. mu, 7 Q. B. D. at p. 368. 

Extra costs occasioned by a mistake of the 
master alloAved to a creditor proving his debt 
against a lunatic’s estate. Buckle, In re, 1 Russ. 
& M. 363. 

The plaintiff held entitled, on motion, to have 
his bill dismissed without costs, and without 
prejudice to a new hill, as he had been misled 
by the act of the court. Lister v. Leather, 
1 De G. & J. 361 ; 3 Jur. (N.S.) 433 ; 5 W. R. 
666 . 

Certiorari — “ Civil Proceeding.”] — A 

rule for a certiorari to bring up and quash an 
order of justices made under s. 158 of the Public 
Health Act, 1875, is a ‘‘civil proceeding” on the 
Clown side of the Queen’s Bench Division within 
Ord. TjXII. r. 2 ; and the costs are in the dis- 
cretion of the court under Ord, LV. Beg. v. 
Morris, 31 W. R. 609. 

- — Habeas Corpus.]— The court has juris- 
diction, since the Judicature Act, 1890, to give 
costs to the successful party in proceedings for a 
WTit of habeas corpus, lieq. v. Jones, 63 L. J., 
Q. B. 656 ; [1894] 2 Q. B. 382 ; 10 R. 287 ; 70 
L. T. 845 ; 42 W. R. 607 ; 58 J. P. 733. 

Case stated by Sessions.]— Where a case 

is stated by sessions upon appeal against a poor- 
rate, the proceeding is a civil proceeding on the 
ciown side of the Queen’s Bench Division, with- 
in the rules of 1880, Ord. LXII. r. 2, and the 
costs are in the discretion of the court under 
Ord, LV. Clark v. Eishei'ton-Angar Overseers 
or Alderlurg Union, 50 L. J., M. C. 33 ; 6 
Q. B. D. 139 ; 29 W. R. 334 ; 45 J. P. 358. 

Ord. LVII. does not enable the court to give 
costs in criminal proceedings on the ciown side 
of the Queen’s Bench Division on appeal from 
sessions. So that wheie the appeal was from a 
conviction under the Weights and Measures Act, 
the court was unable to make any older as to 
costs. Beg. v. Baxendale, 50 L. J., M. C. 35, n. : 
6 Q. B. D. 144, n. ; 29 W. R. 3.k5. 

^ A successful appellant in a case stated by jus- 
tices is entitled to his costs though the respon- 
dent does not appear to support the judgment of 
the justices. Shepherd v, FoUand, 49 J. P. 
165. S. P., Greenhanh v. Sanderson, 49 J. P. 

A case having been stated by justices under 
20 & 21 Viet. c. 43, and remitted to them for an 
amended statement, but not returned within the 
proper time, and theiefoie abandoned Held, 
that the court still had juiisdiction to order the 
appellant to pay the respondent’s costs. Crowther 
v. Ihult, 13 Q. B. D. 680 ; 32 W. B. 150 : 49 
J. P. 135. 

A case having been stated under 20 & 21 Yict. 
c. 43, the case was lodged, but no notice was 
given to the respondent of the appeal Held, 
that though the appeal could not be heard, costs 
could be given against the appellant. South 
JJuolm Lnion Giiurdlam v. Jones, 12 L R 

Ir 353 ’ . 

And Justice op the Pea.ce. 
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- — • County Palatine Court — Particulars of 
Objections.] — In an action in the court of the 
county palatine to restrain infringement of a 
patent, the defendants delivered particulars of 
•objection. At the trial the judge held the patent 
invalid for an objection appearing on the face of 
it, and dismissed the action with costs, stating 
bis opinion that the defendants ought to have 
the costs of the witnesses brought up to support 
their 'particulars of objection, though they had 
not been called, as the plaintiff'^ virtually had 
been nonsuited. On taxation the registiar dis- 
allowed these costs, but the vice-chancellor 
field that they must be allowed. The plaintiffs 
appealed : — Held, that neither Lord Caiins’ Act 
(21 k 22 Viet. c. 27) nor Sir J. Eolt’s Act (25 & 
26 Viet. c. 42) made it obligatory on a court of 
^equity to follow the rule as to costs of particu- 
lars of objections laid down by the Patent Law 
Amendment Act, 1852 (15 cS: 16 Viet. c. 83), 

43, and that the rule which applied to courts 
having no discretion as to costs ought not to be 
followed by analogy by a court which had dis- 
cretion as to costs ; that the vice-chancellor 
liad therefore power to give these costs, and that 
they must be allowed. Parnell v. 20 Oh. 
D. 325 ; 53 L. T. 186 ; 33 W. E, 481—0. A. 

New Rule of Court.] — On a fair question upon 
new orders on which there has been no decision, 
the parties, in ])oint of costs, are entitled to in- 
dulgence. Watts V. Penny^ 11 Beav. 435; 18 
-L. 3 ., Ch. 150 ; 13 Jur. 578. 

Order for Payment whether Condition Prece- 
dent.] — Where, after a demurrer, an order was 
made, that upon payment of costs the plaintiff 
should be at liberty to amend his declaration, 
and he tlelivered an amended declaration, but 
did not tender the amount of the costs, as ascer- 
tained by the master’s allocatur : — Held, that an 
interlocutory judgment, signed by him for want 
of a plea, was irregular, as the payment of costs 
was a condition precedent to his right to amend. 
Levy V. Brew, 5 H. k L. 307 ; 2 B. C. Eep. 142 ; 
12 Jur. 119. 

When a nonsuit is set aside upon payment of 
•costs, such payment is made a condition prece- 
dent to the setting aside the nonsuit ; and with- 
out it the plaintiff cannot proceed to another 
trial. Kicli^ls v, Bozon^ 13 East, 185. 

Ceriain issues having been tried, and verdicts 
found for the plaintiffs, the defendants moved 
for a new trial, u^xm wdiich it was ordered that 
the plaintiff’s costs of the trial should he taxed, 
and that, upon the defendants paying those costs, 
a new trial should be had : — Held, that the de- 
fendants were not compellable to pay the costs 
under the order, unless they thought fit to pro- 
ceed to a new trial. Lanihert v. Fisher, 7 Sim. 
525. 

“Pull Costs” — What Costs allowable.] — The 

■“full costs” to wdiich a successful defendant is 
entitled under s. 26 of the Copyright Act, 1842, 
are the ordinary costs as between party and 
party, and not solicitor and client costs. Avery 
V. Wood, 61 L. J., Ch. 75 ; [1891] 3 Ch. 115 ; 65 
L. T. 122 ; 39 W. R. 577— C. A. 

The court knows no distinction between costs 
;generally and full costs. Irwin v. Reddish, 1 D. 
& R. 413 ; 5 B. & Aid. 796. 

The term full costs, which occurs in, 17 Car, 2, 
c. 7, s. 3, has the same meaning as ordinary 
costs. Jamieson v. Trevelyan, 10 Ex. 748 ; 3 


C. L. E. 702 ; 24 L. J.,Ex. 74 ; 1 Jur, (N.S.) 334 ; 

3 W. R. 172. 

Full costs, in 4 Geo. 1, c. 5. mean all fair and 
reasonable costs, to the exclusion of disburse- 
ments of extra liberality or generosity on the 
part of the landlord. Flattery v. Malone, 1 
Moll 463. 

Statute of Frauds.] — I disapprove of any sug- 
gestion that a defendant, who succeeds upon a 
plea of the Statute of Frauds, is to be regarded 
as an unmeritorious litigant, and that he is only 
reluctantly to be allowed his costs. If a plain- 
tiff attempts to enforce a bargain which is either 
avoided or of which the enforcement is prohibited 
hy the statute, I am not prepared in effect to 
put a penalty upon a successful defend<ant for 
insisting upon his statutory rights. — per Fitz- 
gibbon, L. J. Byas v. ^Stafford, 9 L. R., Ir. 530. 

Costs ordered to stand over till Trial. ] — Costs 
of applications ordered to stand over until trial, 
and costs reserved to be disposed of at tte 
trial, should follow the event of the trial with- 
out any special directions. Hodges v. Ilody'es, 

2.5 W. R. 162. 

When the court orders a motion to stand till 
the hearing of the cause, it in effect reserves to 
Itself the right of dealing differently wdth the 
costs of the motion and those of the cause. 
Slnqer v. AudJey, 41 L. J., Ch. 229 : L. R. 13 
: Eq.‘ 401 ; 26 L. T. 238 ; 20 W. R. 438. 

Where interlociitoiw applications are ordered 
to stand to the trial, the costs are to be treated 
as costs in the action, and taxed accordingly, 
without special directions or mention in the 
judgment ; hut wiiere such applications have 
been disposed of, but the costs have been re- 
served, such costs are not to be mentioned in the 
judgment or order, or allowed on taxation, with- 
out the special direction of the judge. British 
Xatitral Premium Provident Assoe. v. By water, 
66 L. J., Ch. 787 ; [1897] 2 Ch. .531 ; 77 L. T, 
22 ; 46 W. R. 28. 

When a motion in an action is adjourned or 
stands over until the trial of the action, at which 
judgment is obtained by one of the parties with 
costs against the other part}", the costs of the 
motion are allowed to the successful party on 
taxation, without special direction in the judg- 
ment. Gosnell V. Bishop, 57 L. J., Ch. 642 ; 38 
Ch. D. 385 ; 36 W. R. 505. 

Application for Interim Injunction.] — An 

order made on notice and continuing an injunc- 
tion with costs w'ill, in the absence of special 
directions to the contrary, include the costs of 
an interim injunction previously obtained on an 
ex parte application, Blaliey v. Hall, 56 L. J., 
Ch. 568 ; 56 L. T. 400 ; 35 W. R. 592- 

Wbat may be considered on Q,uestions of Costs.] 

— ^Answ'cr, though not evidence in cause, may be 
read as to costs. Howell v. George, 1 Madd. 13; 
15 R. R. 203, 

The answer of a peer upon his protestation 
of honour may be read on the question of costs. 
Bawson v. Fills, 1 Jac. and Walk. 524 ; 21 R. R. 
227. 

Although the amended bill is the pleading ex- 
clusively, and so far as regards the rights of the 
parties, the charges of the original bill, omitted 
in the amended bill, are as if they never exist# ; 
yet that does not extend to debar the court of 
the assistance to be derived from the matter ex- 
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pungecl, in tletcrmining quo animo the suit was 
insatute^l ; and for that purpose the Lord Chan- 
cellor read from defendant’s copy the passages 
of the original bill, and finding much groundless 
imputation { gainst the defendant : — Held, the 
costs were properly given against the plaintiff, 
although he succeeded in getting a decree. Fltz 
gemld v. 0 FlaheHt/, 1 Moll. 347. 

There being no issue joined between co -defen 
dints, the answer of one cannot be read against 
the other, even as to costs, other than a sugges 
tion on which court may direct inquiry before 
master. Chert et v. Jone't^ 6 Madd. 2137. 

The answer of a mortgagor cannot be read 
against a mortgagee on the subject of costs. 
Wright V. Jones^ C. P. Coop. 49.3. 

Semble, a correspondence “ without pi ejudice’’ 
relating to winding up a suit, may be read to 
assist the court in deci<ling on the question of 
costs. Woodward v. FaUrr/i Countief; Ily., 1 
Jur. (x.S.) 899. Cp., Wallier v. WlMicr^ post 
col. ()93. 

Letters pnrpoiting to have been written by C , 
the wife of B., to G., after B.’s death, but "not 
proved to have been received by G., containing 
strong asaurance-3 that G. was father of E., who 
was born five months after B.’s death, are not 
admis-sible as evitlence of adultery even with a 
view^ to the costs of the suit, upon which, if ad- 
missible, they would have had a mat ei ill bearing 
Legge v. B<mondt{, 2.1 L. J., Ch. 12.5 ; 4 W. K. 
71. 

No evidence dehors deeds can be received in 
deciding on their effect : but on the question of 
costs, such evidence may be taken into considera- 
tion, Stewart v. Stuart, 1 L. J. (o.S.) Ch. 6i. 

Befo e Judicature Acts— Following the Re- 
sult.] — In Guutcntioiis cases the cos s of the liti- 
gation should, as a general rule, follow the result 
of it. Barth tt v. Wood, 30 L. J., Ch.(314 ; 4 L. T. 
692 ; 9 W. li, 817. 

As a general rule, costs ought to follow the re- 
sult of the suit. If the court departs from this 
rule some reason ought to be given for so doing. 
Fergwn v. Wihm, L R. 2 Ch. 92; 12 Jur. 
(N.S.) 912 ; 1.5 W. U. 80. 

In equity as well as at law, costs fullow the 
justice of the demand. lluhetU v. Kvfdn, 2 Atk 
113. 

Where costs arc in the discretion of the court 
they will fopow the general rule of giving co&ts 
to the party succeeding; and theio must be 
pccular circumstances to res rain the application 
of the rule. Barher v. Birch, 1 D. & L. 816 • 
7 Scott (N.R.) 397. 

Costs in equity in the discretion of the court, 
upon the cirimmstanees, nut following the e\ ent 
by a positive rule, as at law, though prim! facie 
th^t is the course, an<l circumstances must be 
brought forward by the party who fails. Vayi- 
comer v, Blks, 11 Vea. 4,58 ; 8 R. R. 207. 

— Discretion.]— Costs are entirely in discre- 
Lon of court. Bromhg v. Jldlaud, 1 Ves. 28 ; 6 
p. R. 58. 

~ Doubt and Difficulty,]— Where there is | 
»6afc doubt in a question, costs will not follow I 
W d«jree. Bearden v. Byron (Lord), 8 Price, ^ 

According to the modern- practice, the oourt 
though it retains a discretion, generally a<5ts on 
the rule that primd facie the unaaocess'ful party 
iS to be charged with the costs the suit, and 


in the present case it gave costs against an un- 
successful plaintiff, though the case was one of 
ereat difficulty, arising out of a will and de- 
pendent on foreign law. Where under the cir- 
cumstances of the case an unsuccessful plaintiff 
is to be charged with the costs of suit, the result 
is not altered by the additional fact that the in- 
stitution of the suit was recommended by the 
master. AWi-c/i (Bari) v. Brldjwi t (Lord), 10 
Beav. 30.5. 

Legal Right insisted on.] — A defendant who 
insists upon his lecal riuhts in a case in which 
the court considers he should not morally do so, 
will not beallovved h's costs. Landed B-states 
Inveatni ‘ut Co. v. II e ding, 21 L. T. 384 ; 18 
W. E. 3.5. 

Relief not claimed,^— Relief being granted on 
a grOi nd no set ou: in the })lcad iigs, the court 
refused to give c ;sU. Loach v. Wag, 5 L. J., 
Ch. 100, 

Public Policy. ] — A third party assisting a 
person, in contemplation c-f bankruptcy, to with- 
draw property from his creditors, and who after- 
wards sets up a title in himself to the property 
against the assignees in a suit instituted by them, 
which defence fails, cannot claim to be reim- 
bursed his costs out of a surplus of the bank- 
rupt’s estate arising from the sale of that 
property. Public policy re juires that he should 
not derive any benefit from such a transaction. 
'fratt, B.C parte, 1 W. R. 116. 

No costs given where both parties ivcre en- 
gaged in manufac tuiing an article intended to be 
used to deceive and mislead the public. Bistconrt 

V. BUconrt Hop Bhsence ('o., 44 L. J., Ch. 
223 ; L. R. 10 Ch. 276 : 32 L. T. 80 ; 23 WL R. 
313. 

A person who Is particeps criminis is not en- 
titled to the costs of setting aside b nds given 
for an iPegal cciiMderathm. Morgan v. Bruen, 
LL & G. r. Sugd. 180. 

Where bond set as'de as against public 
policy, at suit of the paiticeps criminis, no costs 
aie given; secus, wheie at suit of an innocent 
party, Bdenham v. Ox, 1 Ves. sen. 277. 

Suspicious Transaction.]— When a transaction 
of a suspicious natui e in its commencement can 
only bo sustained by subsequent acts of confir- 
mation, the party so sustaining it must pay his 
own costs of the investigation into the circum- 
stances. Be hLmtntoiencg y. Bcrcrevx 7 Cl. &. 
h\ 188 ; 5Vest, 64 : 2 J)i\ k W^al. 410. 

As an Indemnity.]— Costs aie given by law 
only as an indemnity to the party who receives 
them, llarnld v. Smith, .5 H. & N. 381 ; 29 
L. J., Ex. 141 ; G Jur. (N.S.) 2.54 ; 2 L. T, 5.56 ; 8 

W. R. 447. 

Court not adjudicating on Subject Matter.]— 

The court does not deal with the question of 
costs where it does not adjudicate upon the sub- 
ject niatter of the suit. Therefore, where, upon 
a motion for an injunction to restrain a partner 
from dealing with the partnership assets, it was 
referred to arbitrators to take the accounts (that 
being the only ques.tion at issue), and the re$ult 
was that a certain sum was due to the plaintiff : 

Held, (hat the fourt. knowing nothing of the 
merits of the case, would make no order against 
the defendant in respect of the costs of the aibi- 
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tration and award. Andrews v. Morgan, 3 W. E. 
145. 

By original and supplemental bills, an agree- 
ment is made a rule of couit, w'hich determines 
all matters in diffei ence in the suit, but reserves 
the question of costs. A petition dismissed. 
W’hich prayed the direction of the court as to 
costs. The court enters into the question of costs 
only as incidental to its decision upon the merits 
of the cause. Gihhon v. Cranlnj (Lord'), 6 
Madd. 365. 

Whore a railway company deviated from the 
limits allowed by their act, and injured plaintiff’s 
house without giving him notice, upon which he 
applied for an injunction to restrain them from 
carrying on their works, both parties agreeing to 
ab de by the <iecision of the Board of Trade, 
which sanctioned the deviation, each had to pay 
his own costs of the motion. Pearce v. Wycomhe 
i?y., 1 Eq. Eep. 3b2. 

Bad Faith — Fraud.] — Small instances of bad 
faith in a plaintiff, w^heie the defendant has an 
adequate remedy for such breaches of faith in 
his own hands, will not induce the court to dis- 
miss a bill w’here the result w'ould be to leave the 
plaintiff wnthout any adequate remedy : but the 
court will mark its sense of the plaintiff's mis- 
conduct by disallow’ing all costs. Holmes v. 
Pastern Comities III/., 3 Jur. (n.s.) 737. 

When a suit w’as instituted not for the bona 
fide purpose of obtaining the relief prayed but 
for a collateral and improper purpose, and the 
plaintiff failed to establish any right to the 
relief prayed, and the bill was dismissed, the 
decree w^as made with a declaiation that the 
suit was improperly instituted, and dnected 
the plaintiff not only to pay the costs but all 
charges and expenses properly incurred in the 
suit. Simpson v. Malhtrhe, 4 Giff. 707 ; 6 N. E. 
245. 

Where a plaintiff imputts peison'd fraud, 
wiiich is not pio\ed, it is a reason for awmiding 
costs against him on a dismissal of his bill. 
Langley v. Ft slier, 9 Beav. 90 ; 15 L. J., Cii. 
73. 

Bismissal without Costs— Grounds for.] —Bill 
dismissed without costs, w’’here a false clefence 
is tendered, which the plaintiff 1 as been put 
to the cost of proving. Fwld v. Clmrrlull, i 
Jur. 739. 

Where a suit becomes nugatoiy by matters 
subsequgnt, the court, upon motion, has jurisdic- 
tion to dismiss it without cos's. Sutton Ilarhour 
Imjnwrement Co. v. Hitchens, 15 Beav. 161 ; 21 
L. J., Ch. rJjS, 

When a plaintiff fails in establishing a case 
for relief, the uncertain chaiacter of the evi- 
dence on which the case turns, and the setting up 
of unfounded claims by the defence, are groundh 
for dismissing the bill without costs. PHts v. 
Fingshrldge Higlncay Board, 25 L. T. 195; 19 
W. E. 884. 

Bill by ])urchaser. for specific performance, 
ordered to be dismi'-sed for defect of title, a 
necessary paity not (‘hoosing to concur in con- 
veying. Order to dismiss without costs, it being 
against the principles of the court to order the 
defendant to pay the plaintiff his costs on such 
dismissal. I^ewls v. Lojcliam, 3 Mer. 429. See 
tlif notes there. 

— - Reported Case afterwards Overruled.} — 

M ^ bill correctly filed on the authoiity of a 


reported case, there being no authorities in con- 
flict with it, and the decision m the reported 
case is after w ards re^eised, the plaintiff in the 
suit filed on its authority is entitled, on motion, 
to have the bill dismissed without costs. Boh In- 
son V. Rosher, 1 Y. & C, C. 0. 7 ; 5 Jur. 1U06. 

Though a bill has been filed on the authority 
of a re[ jolted case, which is afterwards reversed, 
the court has not jurisdiction, on a motion, under 
the S2nd rule, to order that the bill shall be dis- 
missed without costs. Cronin v. 3/nrphv, 1 Ir. 
Ch. E. 2.13. 

A suit having been instituted on the authority 
of a reported case, which was fterwards reversed, 
the court, after looking simply into the record, 
dismissed it without costs. Sutton Harbour 
Improvement Co. v. Hitchens, supra. 

A decision, o i the authority of which a suit 
had been instituted, being overruled, the plain- 
tiff offered to dismiss his bill without costs j — 
Held, that this was no answer to a motion to 
dismiss for wunit of prosecution, and that the 
plaintiff must either proceed or Inve his bill 
(Usmissed on the usual terms. Lancashire and 
Yorlishlre Rij. v. Evans, 14 Beav. 529. 


B AFTER TRIAL BY JURY. 

1. Succi:bfeFiiL Blaintixi'f’s Costs Dis- 
allowed. 

Power of Judge at Nisi Prius.] — At the 
trial of an action of tort the juiy found for the 
plaintiff, and assessed the damages at 121. The 
counsfcl for the defendant w’as about to apply for 
a diieciion to deprive the plaintiff of the costs, 
but, before he did so, the judge made an order 
to that effect. The plaintiff s counsel was pre- 
sent and objected to the older being made : — 
Held, that the order depriving the plaintiff of 
costs was law’fully made. Collins v. Welch, 49 
L. J., C P. 260 ; 5 C. P. D. 27 ; 41 L. T. 785 ; 2a 
W. E. 208— C. A. 

By Grove and Lopes, JJ., that the judge 
might, under Ord. LV. (now Ord. LXV.) 
make the older without any application being 
made to him. Ih. 

By Bramwell. Brett, and Cotton, L.JJ., that 
w’hat occurred at the trial wus equivalent to an 
application by the defendant, and to showing 
good cause why the older should be made. Ih. 

At the trial of an action by a juiy, the judge 
may, without any application having been made 
to him. Older niidcr Uid. LY. r. 1, that the costs 
shall not follow the event, 'lurmr v. Ileyland, 
48 L. J., C. P. 535 ; 4 C. P. D. 432 ; 41 L. T. 
556. 

The plaintiffs, after a trial with a jury, re- 
covered 5/.. beyond, 100^. paid into court. The 
judge immediately gave judgment for the plain- 
tiffs, 105/. without costs. Counsel on both sides 
w’ere present. No application was matle, and no 
cause was shown. Counsel for the defendants 
intended to apply to deprive the plaintiffs of 
costs had not the judge anticipated him. The 
Exchequei Division rescinded the order -—Held, 
that the jurisdiction given by Ord. hV. to the 
judge or the comt is an alternative and not an 
a])pell<ite jurisdiction, and that the cii’cumstances 
of the ctiRC showed a suhstanftial compliance with 
the requirements of OkI. L\'', as to application 
at the trial. Marsden v. Lamash ire and Torli- 
shire By. ?0 L. J., Q. B. 3J8 : 7 Q. B. D. 641 ; 
44 L. T. 239 ; 29 W. E. 580—0. A. 
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Jurisdiction of Divisional Court.] — The 
clivisional court has, under Ord. LV., an original 
jurisdiction to make an order to deprive a 
successful party of the costs of an action tried 
before a jury. Myers v. Befries^ Sid Aims v. 
Lawrence, 48 L. J., Kx. 446 ; 4 Ex. D. 176 ; 40 
L. T. 79,5 ; 27 \V. R. 791— C. A. 

Where in an action tried with a jury the 
plaintiff recovers a farthing damages, and no 
application or order as to costs is made at the 
trial, the divisional court has jurisdiction under 
Ord. LV. to entertain an application to depiive 
the plaintiff of costs. Bowey v. Bell, 48 L. J., 
Q. B. 161; 4 Q. B. D. 9,5; 39 L. T. 607; 27 
W, R. 247. S. P. Maj'sden v. Lancashire and 
Forlislure By,, supra. 


Jurisdiction of Judge at Chambers.] — A judge 
at chambers has no power to make an order as 
to costs under Ord. LV. ; nor to extend the 
time for making such order under Ord. LVIL 
r. 6, so as to enable the judge who tried the 
cause to make such order at any time after the 
trial. If no application has been made to the 
judge at the trial, the only way of obtainino 
such an order is by a substantive application to 
a divisional court. Balter v. Oaltes, 46 L. J., 

Q. B. 246 ; 2 Q. B. D. 171 ; 35 L. T. 832 ; 25 W. 

R. 220— C. A. 


Time for Application — Judge at Kisi Prius.] 
— In an action against a railway company foi 
damages caused by their negligence tried *by a 
judge with a jiiiy, the plaintiff recovered 501. 
The defendants having thereupon applied that 
the plaintiff should be deprived of costs under 
Ord. LXV. r. 1, of the rules of the Supreme 
Court, 1883, the judge refused to exeicise his 
discretion, but after some weeks heard both sides 
and made an order depriving the plaintiff of 
costs Held, that the judge was not functus 
officio when he refused to exercise his discretion 
at the trial, that he had juiisdiction to make the 
order. Ilnxley v. West Lon Aim By., 58 L. J., 
Q. B. 305 ; 14 App. Cas. 26 ; 60 L. T. 642 ; 37 
W. R. 625— H. L. (E.) 

At the trial, at the assizes, of an action for 
damages in respect of iniuiies to the plaintiffs’ 
vessel through the negligence of the defendants, 
the jury, at 5.10 p.m., on the 14th July, found a 
verdict for the defendants, and added that they 

believed both parties to be in fault,” and the 
associate then immediately entered in his book, 
kept for the purpose, a note that the jury had so 
found. No application with respect to costs was 
then made, and that being the last cause for 
trial, and the next day being the commission day 
for the assizes at York in another county, the 
court rose and the judge departed. Four days 
afterwards, on the 18th July, while the judge was 
sitting under the commission in the criminal 
court at York, the plaintiffs’ counsel, having 
informed the defendants’ counsel of his intention 
^ ^ there, under Ord. 

LV, of the J udicature Act, for an order directing 
judgment to be entered for the defendants with- 
out costs, on the ground that, as the jury had in 
effect found negligence on both sides, each party 
ought to bear his own costs, which order the 
judge, after taking time to consider, made at 
lork on the 2l8t July. Upon a rule to set that 
order aside and enter judgment for the defen- 
^nts with costs, on the ground that the judge 
had no power to make it, as no application had 
been made “at the trial”:— that, ^ bq 


application had been made either to the judge 
“at the trial,” which was necessary to give him 
jurisdiction, or to a divisional court, w hich i^ the 
court mentioned in Ord. LV., and no application 
to enlarge the time, under Old. LVIL r. 6, had 
been made to the judge, the provisions of Ord. 
LV. had not been complied with, and the order 
of the judge must be set aside, and the rule to 
enter judgment for the defendants be made 
absolute. Tune Alkali Co. v. Lawson. 36 L. T. 
100 . 

“At the trial” in Ord. LV. means at the 
time of the same sitting of the court at which 
the trial took place. Ih. 

An action was tried at assizes before a jury, 
who gave a verdict for the defendant. The 
plaintiff’s counsel an hour afterwards, at the 
rising of the court, applied under Ord. LV. of 
the Judicature Act, 1875, for an order to deprive 
the defendant of costs. The judge reserved his 
decision until the next morning, when he made 
the order asked for. The defendant’s cuuiisel 
had notice that the application would be made, 
and was in court when the judge made the order. 
— Held, that the application was made at the 
trial within Ord. LV. Kynuston v. Mackinder, 
47 L. J., Q. B. 76 ; 37 L. T. 390— C. A. 


^ To^ Divisional Court.]— Such application 

to a divisional court will only be entertained 
V hen it IS made within a reasonable time after 
the trial. Bowey v. Bell, 48 L J.. Q. B. 161 ; 4 
Q. B. D 95 ; 39 L. T. 607 ; 27 W. R. 247. 


“ Good Cause ” — What may be considered.] — 

'I’he concluding words of Ord. LXV. r. 1 of the 
Rules of the Supreme Court, 188.i, which give the 
judge or court a discretion as to costs “for good 
cause in trials with a jury, embrace everything 
for wdiich^ the party is responsible, connected 
with the institution or conduct of the suit, anti 
calculated to occasion unnecessary litigation aiitl 
expense. Huxley v. West London By., 58 L. J., 
Q. B. 305 ; 14 App. Cas. 26 ; 60 L. T. 642 ; 37 
W. R. 625 — H. L. (E.) 

When a plaintiff has supported an extravagant 
and extortionate claim by fraudulent statements 
and dishonest acts, and by evidence w hich the 
jury disbelieved, this constitutes “good cause” 
within the meaning of r. 1 of Ord. LXV. Ih. 

To be “good cause” within that rule there 
must be facts showing that it would be more 
just not to allow the costs to follow^ the event, 
as for example, oppression or misconduct of 
either of the parties by wffiich costs had been 
unnecessarily increased. The fact that the action 
is for the recovery of several closes of land, that 
the only defence is that the defendant is in pos- 
session, and that the verdict is for the plaintiff 
for some only of the closes claimed, does not by 
itself constitute “ good cause ” within Ord. LXV. 
r. 1, since the verdict in such a case is distribu- 
tive, and^ the costs, if properly taxed, would be 
as on a finding by the jury on separate issues. 
Jones v. Curling, 53 L. J., Q. B. 373 ; 13 Q. B. U. 
262 ; 50 L. T. 349 ; 32 W. R, 651— C. A. 

If ^ from all the facts proved before a judge 
and jury it appears that the action was brought 
or conducted oppressively by the plaintiff, that 
constitutes “good cause” within Ord. LXV. 
r. 1, so as to enable the judge to interfere, and 
not only deprive a successful plaintiff of his 
costs, but also to order that he shall pav the 
defendant’s costs. Willmms v. Ward, 55 L J , 
Q. R, 566--C. A. 
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Where the plainti-ff endeavours unjustly, op- 
pressively, or unscrupulously, to fix upon the 
defendant a liability for which he must have 
known there was no foundation, there is good 
cause for depriving him of costs, although he re- 
covers a substantial portion of his claim by the 
verdict of the jury. JRoherts v, Jones, 60 L. J., 
Q. B. 441 ; [1891] 2 Q. B. 194. 

Unjustifiable use by the plaintiff of his 
privilege of choosing his venue also constitutes 
good cause for dealing with the costs of the 
action, although the defendant has made no 
effort to change the venue. Ih. 

Representations made b}^ a defendant befoic 
action, leading the plaintiff to believe that he is 
entitled to the relief sought, may constitute 
good cause for depriving the defendant, though 
successful, of the costs of the action. Jhielthnj 
y. Irish In'ivsto-ial Utiildin/ Society, 22 L. R.. 
Ir. 579. 

In exercising his discretion to deprive a suc- 
cesd'ul party of hiS costs under Ord. LY., the 
judge is not confined to the consideration of the 
conduct of the part v in the course of the litigation, 
but may consider hia conduct previous to and 
conducing to the action. He must, however, 
assume the tiuth of the tacts found by the jury. 
Harnett v. 5 Ex. D. 307 ; 43 lu T. 645 ; 29 
W. R. 7— G. A. 

Wheie an action was tried at the assizes, and 
adjourned for further consideration, the plaintiff 
up to the time of the judgment being delivered 
insisted on an injunction. The result of thus 
insisting protracted the trial, and it was held 
that good cause had been shown why the costs 
of the action should not follow the event. 
JlattJicws V. Jeferi/, 43 L. T. 796 ; 29 W. R. 2S2. 

In an action for breach of contract the plain- 
tiff claimed in respect of four separate items of 
special damage : the jury found in his favour as 
to one item, but in favour of the defendant as to 
the remaindei. The judge ordered the plaintiff to 
pay the costs occasioned by the claim in respect 
of the items in which he had failed : — Held, that, 
though these items were not “ issues ” in the strict 
sense of the term, they were separate heads of 
claim involving a distinct class of evidence, and 
that it i\as not fair to the defendant to make 
him pay the costs of resisting them, and that, 
therefore, '‘good cause” for making the order 
existed. Forster v. Farquhar, 62 L. J., Q. B. 
296 ; [1893] 1 Q. B. 564 ; 4 R, 346 ; 68 L. T. 
308 ; 41 W. E, 425— C. A. 

In an action for a libel published in a new's- 
paper the plaintiff obtained a verdict for one 
shilling. The judge made an order depriving the 
plaintiff of costs. The libel consisted of hostile 
comments on a letter written by the plaintiff to 
another newhpaper, and on ceitain correspon- 
dence arising therefrom. It appeared that the 
plaintiff’s letter had been wiitten at the instiga- 
tion of persons who desired to raise a political 
controveisy. The court thought that under the 
ciicumstances the biinging of the action was 
0})pressive ; and: — Held, that there was “good 
cause” for dejniving the plaintiff of costs 
O'Connor v. Star" Feivspaper Co„ 4 R. 271 ; 
68 L. T. 146— C. A. 

Letters or conveisations written or declared to 
he “ without prejudice ” cannot be taken into 
consideration in determining whether there is 
good cause for depriving a successful litigant of 
costs. WthUier v. Wihhe7\ 58 L. J,, Q. B. 501 ; 
m Q, B. B. 335 ; 37 W. R. 723 ; 54 J. R. 213— 
a A. 


Trial by Jury. 

Whe»3, in an action for seducing a woman 
thirty-five years of age, it was proved that she 
had readily consented, and that the parties were 
very poor, and the jury having awarded only 
li)?. damages, the judge who tried the case stated 
upon the face of his order the foregoing circum- 
stances, and his own opinion that no greater 
amount of damages could have been reasonably 
given or expected, as “special cause,” under 
s 53 of the Irish Judicature Act, for depriving 
the plaintiff of his costs : — Held, that the facts 
did not constitute such “ special cause,” and that 
the plaintiff was entitled to his costs. Wilson 

V. JlJUains, 20 L. R., Ir. 582 — C. A. 

A judge has power, when the action is tried 
before a jury, to order a plaintiff who recovers a 
nominal sum, to pay the defendant's costs. 
Harris v. Pctlierich, 48 L. J., Q. B. 521 ; 4 Q. 
B. D. 611; 41 L. T. 146— C. A. 

In an action to recover a sum of 85/., and also 
a sum of 6.?., the plaintiff was nonsuited. A new 
trial having been ordered, at the second trial 
wh ch took place before a jury, he failed as to 
his claim for 85Z., but proved his claim for 6,s‘. 
The judge ordered that the plaintiff should pay 
the costs of both trials : — Held, that the order 
was right, and could not bo set aside. Ih. 

Appeal from Order.] — 5Yhere an action is 

tried with a jury, the judge before whom it is 
tried has no jurisdiction under Ord. LXY. r. 1, to 
make an order by which the costs will not follow 
the event unless there exist “good cause” within 
the meaning of that rule, and consequently there 
is an appeal Avith respect to the existence of the 
facts necessary to give the judge jurisdiction to 
make such order. Jones y. Cnrlinq, 53 L. J,, 
Q. B. 373 ; 13 Q. B. D. 262 : 50 L.' T. 349 ; 32 

W. R. 651— C. A. 

So long as the judge or court deal with consi- 
derations Avhich constitute “ good cause,” the 
sufficiency or insufficiency of these considerations 
as affording a reason for tlisallowing costs are 
matters ot which they are constituted sole 
aibiteis ; they are acting within their jurisdic- 
tion, and their decisions are final and conclusive. 
On the other hand, if they give effect to consi- 
derations which do not constitute “ good cause ” 
within the meaning of the rule, they exceed the 
limits of their jurisdiction ; and on that ground 
their decisions are not protected from review. 
Jones V. Curling (13 Q. B. D. 262), discussed. 
Ilnxley v. IlVsi London III/., 58 L. J., Q B. 305; 
14 App. Cas. 26 ; 60 L. T.‘642 ; 37 W. h. 625— 
H. L. (E.) 

If “ good cause ” exists the court will decline 
to consitler whether the judge has exercised his 
discretion rightly or not. Willia7ns v. Ward. 55 
L. J., Q, B. 566— C. A. 

In the absence of “ good cause” a judge has no 
jurisdiction to make an order preventing costs 
from following the event. \ViqH v. Shaw, 19 
Q. B. D. 396 ; 36 W. R. 408— C. A. 

Where an action is tried with a jury, the 
exercise of the judge’s jurisdiction as to costs 
under Ord. LXY. r. 1, was not intended hy the 
legislature to be subject to any appeal. Huxley 
V. West London Extension Ry., 55 L. J., Q. B. 
506 ; 17 Q. B. D, 373. 


“ Event ’^—Several Causes of Action.]— When 
in the same action the plaintiff obtains a verdict 
and judgment as to one cause of action, and the 


2. Several Issues. 
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defendant obtains a veidict and judgment as to 
other and distinct causes of action, the word 
“event” in Ord. LV. r. 1, is to be read distribu- 
tively, and the defendant is entitled to tax his 
costs of the issues found for him, provided no 
order otherwise is made by the judge who tried 
the cause or the couit. Rule 62 of Rules of 
Hilary Term, 1853, is repealed by s. 33 of the 
Judicature Act, 1875. Myers v. Befries^ 6 Ex 
D. 15 ; 41 L. T. 659 ; 28 W. R. 258. Affirmed 
49 L. J., Ex. 266 ; 5 Ex. D. 180 ; 42 L. T. 137 ; 
28 W. R. 406— G. A. 

A plaintiff claiming an injunction in respect of 
three separate subjects of complaint, succeeded 
as to one but failed as to the remainder. By 
the Older, taxation was directed to the costs of 
the defendant of so much of the action as had 
been dismissed, and of the plaintiff of the rest of 
the action, with a set-off of the costs of the plain- 
tiff against those of the defendant. The taxing- 
master taxed the plaintiff’s and the defendant’s 
costs of the whole action, and allowed one thiid 
to the plaintiff and two-thiids to the defendant. 
Upon a summons by the plaintiff, to vary the 
certificate, by ordeiing each item to be considered 
separately, and accoiding to the subject of com- 
plaint, m respect of ^\hich each item might turn 
out to have been incuried, to be paid by the 
plaintiff or the defendant, as the case may be . 
— Held, that the taxing-master had proceeded 
upon the usual piinciple, and that the certificate 
was correct. Knight v. PiawU, 49 L. J. Ch. 
120 ; 11 Ch. D. 412 ; 41 L. T. 581 ; 28 W. R. 90. 

Issues upon which Plaintiff has been Non- 
suited.] — In an action tried bj' a jury vhere the 
plaintiff succeeds upon ^ome issues but is non- 
suited upon others, and no order is made as to 
costs, the defendant is entitled undei Old. LV. 
r. 1, to the costs of the issues upon which the 
plaintiff was nonsuited. Ahhutt v. Andrews^ 
51 L. J., Q. B. 641 ; 8 Q. B. D. 648 ; 30 W. R. 
779. 
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pi ice of the w^oik, and that 34L 10-<?. 6cf. wms due 
to the defendants on their counterclaim -.— Held, 
that the proper judgment on these findings was 
that the defendants do recover the balance of 
11. 12, s., and the costs of the action, on the ground, 
either that the inferiority of the woik, though 
pleaded by w-ay of counterclaim in foim, in 
reality amounted to a defence, or that, even if 
the plaintiff weie technically entitled by the 
fin lings to the costs of the action, the court 
ought to inteifere under Ord. LV. r. 1, and give 
the costs to the defendants, wffio had substan- 
tially succeeded in the action. Zone v. Holme, 
52 L. J., Q. B. 270 ; 10 Q. B. D. 286 ; 31 W. R. 
400. 


Both Parties Successful — General Principles 
of Taxation.] — Semble, per Biett, L.J., that 
w'lieie theie is a claim with issues on it and a 
counterclaim (v^hich is not a set-off but is in 
the nature of a cioss-action) with issues on it, 
and the plaintiff succeeds on the claim, and the 
defendant succeeds on such countei claim, the 
taxation, if not otheiwise ordeied, should be 
by taxing the claim as if it and its issues w^ere 
an action, and by taxing the counterclaim as if 
it and Its issues w^eie also an action, and the 
allocatur for costs should be given for the 
balance in favour of the party in whose favour 
lb such balance ; the master on such taxation 
dividing Items which are common to both 
actions. Baeiies v. Bromley, 50 L. J., Q. B. 465 ; 
6 Q. B. D. 691 ; 44 L. T. 915 ; 29 W. R. 7UG— 
C. A. 


“Costs of the Cause.”] — The plaintiff 

claimed to lecover commission due to him fiom 
the defendants on an agi cement. The defen- 
dants denied the claim, and claimed by way of 
coniiteiclaim 230Z. 0?. 9c/. for goods sold. The 
luiy found a verdict for the plaintiff on the 
claim for 114/. 17,s. 6c/., and a veidict for the 
defendants on the countei claim for 230/. 9c/. 

The judgment entered w’as “ that the plaintiff 
lecoier against the defendants /. for his costs 
of suit,” and “ that the defendants recover 
against the plaintiff 115/. 3,?. 3c/. on the counter- 
claim and /. for their costs of the counter- 
claim ” : — Held, that on taxing the costs accoid- 
ing to the judgment the plaintiff and not the 
defendants weie entitled to the costs of the 
cause. II. 

^ In an action a veidict w^as found for the plain- 
tiff for 90/. on his claim, and for the defendant 
on his countei claim for 75/. and l.s\ damages 
for the detention of an account-book. The 
counterclaim was not in form for detinue of 
the book, and^ there was no finding as to its 
value. The judge ordered the book to be 
returned, and in older to insuie its letum he 
assessed its value at 150/. The book w^as 
returned soon after the tiial. The associate’s 
certificate was in these terms:— “The judge 
directed that judgment should be entered for 
the plaintiff for 75/., and for the defendant for 
the return of the book or 150/. its value, and 


3. Wheee Counterclaim set up. 


Judgment, Form of— “Event.”]— In an action 
tried wdth a juiy, wffieie the defendant counter- 
claims in respect of matters which could not bo 
pleaded as set-off, and the plaintiff icco\cis a sum 
on his claim, and the defendant lecoveis on his 
counterclaim a sum exceeding that which the 
plaintiff recovers on his claim, the claim and 
counterclaim should, for the pm pose cjf taxation 
of costs, be treated as sepaiate and independent 
actions, and the costs in each taxed in favour of 
the successful party, subject to a deduction in 
respect of the costs of any issues on which he has 
not succeeded. In such a case it is immaterial, 
with respect to the taxation of costs, whethei the 
judgment is drawn up in foim for the plaintiff 
for the sum rccoveied on his claim, and for the 
defendant for the sum lecovered on his counter- 
claim ; or wdiether the judgment is given for the 
defendant for the balance under Ord. XXL r. 17. 
Shrapnel v. Zaing, 57 L. J., Q. B. 195 ; 20 Q. B. 
B. 334 ; 58 L. T. 705 ; 36 W. R. 297— C. A. 
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When the plaintiff’s claim and the defendant’s 
counterclaim have both been successful, the 
plaintiff, in the absence of any special directions 
to the contrary, is entitled to the general costs 
of the action, notwithstanding that the result of 
the litigation is in favour of the defendant. 
Br 0X071^ In re^ Ward v. J/oAse, 52 L. J., Ch. 
524 ; 23 Ch. D. 377 ; 49 L. T. 68 ; 31 W. B. 936— 
C. A. 

There will be no apportionment of such costs 
as would have been duplicated had the counter- 
claim been the subject of an independent action, 
but the plaintiff is not to recover as costs of 
the action any costs fairly attributable to the 
counterclaim. Ih. 

The plaintiffs claimed 49Z. 12^. The defen- 
dants admitted the claim and counterclaimed 
for 17>l. The judgment was for the plaintiffs on 
the claim, and for the defendants on the 
counterclaim for 40L ; the plaintiffs to have the 
costs of their claim and the defendants to have the 
costs of their countei claim ; — Held, that the 
plaintiffs weie entitled to the costs of the cause 
up to the time of delivery of the defence, and 
that the defendants were entitled to such costs 
after the delivery of the defence. Bowker v. 
Kchteven^ 47 L. T. 545. 

A plaintiff whose claim is reduced by a 
countei claim being proved by the defendant, 
recovers 3udgment for the balance only, and 
the question of costs under the County Oouits 
Act, 1867, s, 5, must be decided with reference 
to that balance. Staples v. Yoxi/ig^ 2 Ex. D. 324 ; 
25 W. E. 304. S. P., BxjanY. Fx^aser, 16 L. B., Ir. 
253—0. A. 

The provisions of the County Courts Act, 1 867 
(30 & 31 Vict. c. 142), s. 5, denying costs m an 
action in the High Court where a minimum is 
not recoveied, do not apply to a defendant re- 
coveiing on a counterclaim. Blahe v. Apple- 
yard, 47 L. J., Ex. 407 ; 3 Ex. D. 195 ; 26 W.B. 
592. 

^The plaintiff claimed on a balance of account 
a sum of money exceeding 50Z. The defendant 
pleaded a set-off, and also made a counterclaim 
for goods supplied to the amount of about 24Z. 
The action was referred to a master, the costs of 
the action to abide the event. The master certi- 
fied that there was due fiom the defendant to 
the plaintiff on the claim 16Z., and from the ! 
plaintiff to the defendant on the countei claim 
23Z., and that the balance due from the plaintiff 
to the defendant was 11, : — Held, that the defen- 
dant was entitled to his costs. Chatjield v. Sedg- 
mich, 4 C. P. D. 459 ; 27 W. B. 790— C. A. 

The plaintiff claimed a balance of 114Z. 8s., 
and the defendant established a counterclaim to 
the extent of 109Z. 16 a'., whereupon the judge 
directed the jury (as the result of their answeis 
to certain questions submitted to them) to find a 
verdict for the plaintiff for the balance 4Z. 12^., 
and no order was made as to costs. The court 
refused to alter the associate’s certificate of the 
findings of the jury for the purpose of assisting 
the defendant to obtain costs upon his counter- 
claim. Staples V. Young (supra) and Blahe v. 
Appleyard (supra) considered. Potter v. Cham- 
Urs, 48 L. J., 0. P. 274 ; 4 0. P. D. 69 ; 39 L. T. 
360 ; 27 W. B. 414. 

Where an action of contract is commenced in 
the High Court of Justice for a sum exceeding 
507., and the plaintiff establishes his claim to the 
fEpount. but in consequence of a counterclaim 
de<fided in favour of the defendant, the 
pla^Hff recovers judgment for a sum not ex- 
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ceeding 20Z. ho is not deprived of his costs by 
virtue of the County Courts Act, 1867, s. 5, ex- 
tended to actions in the High Court by the 
Judicatuie Act, 1873, s. 67, for the relief sought 
by him could not, within the meaning of the 
latter section, have been given by a county com t. 
Potter V. Ckamhe7% 48 L. J., C. P. 274 ; 4 C. P. D. 
457 ; 27 W. B. 414. 

The plaintiffs claimed on a balance of account 
a sum of money exceeding 501. The defendants 
domed their indebtedness, and pleaded by way of 
set-off and counterclaim that the plaintiffs were 
indebted to them for money advanced and money 
dne foi woik done, and goods sold and delivered, 
and they claimed a balance on the accounts in 
their favour exceeding 50Z. The cause was re- 
feired to an arbitrator, costs to abide the event. 
The arbitrator found that the defendants were 
indebted to the plaintiffs in a sum exceeding 
50/., and that the plaintiffs were indebted in like 
manner to the defendants in a sum exceeding 
50Z., but that a balance was due to the plaintiffs 
on the whole account of IIZ. 10s. 3^. : — Held, 
by Kelly, C. B., that the plaintiffs and the de- 
fendants were each entitled to the costs of the 
issues on which they had succeeded, on the 
ground that the relief sought could not be given 
in a county court ; and by Hawkins, J., con- 
tiary to his own opinion, but on the authoiity of 
PotiL)' V. Cliaxnhers (4 C. P. D. 457, supia), that 
the plaintiffs were entitled to their general costs 
of action. Xeale v. Clarlie, 4 Ex. D. 286 ; 41 
L. T. 438. 

The plaintiffs sued for 4047. 9J. and interest 

for goods sold and delivered, for w'ork, labour, 
and materials, and for making and delivering 
a steam-engine for the defendants. The defen- 
dants paid 81. ILs. into court, pleaded that the 
work liad been improperly done, and counter- 
claimed for loss of trade profits thiough defects 
m the engine supplied by the plaintiffs. The 
action and counterclaim wei e referred to a dis- 
trict registrar, the costs of cause and counter- 
claim to follow the event, the party in whose 
favour the award was made to be at liberty ten 
days after its service on the other party, to sign 
ludgment for the sum found due and the costs 
to which he should be entitled under the order 
of rcfeicnce and award, with costs of judg- 
ment. The arbitiator awarded a balance of 4Z. 
m favour of the defendants, and the district 
legistiai oidered judgment to be signed for the 
defendants for 51. and the taxed costs of the 
action, counterclaim, and reference : — Held, that 
the distiict legistrar had no authority to give 
the defendants the costs of the action, but that 
the defendants must pay the costs of proving 
the claim, and the plaintiffs must pay the costs 
of proving the counterclaim. Cole v. Firth, 
40 L. T. 851. 

Claim and Counterclaim both Dismissed.] — 

Where the plaintiff’s claim and defendant’s 
counterclaim are both dismissed with costs, the 
plaintiff is to pay to the defendant the general 
costs of the action, and the defendant is to pay 
to the plaintiff only the amount by which the 
costs have been increased by reason of the 
counterclaim. Saner v. Bilton, 48 L. J., Ch, 545 ; 
11 Ch. p. 416 ; 40 L. T. 314 ; 27 W. B. 472. 

The judge, at the trial of an action in which 
there was a claim and counterclaim, thinking 
both parties in the wrong, dismissed the action 
without costs, and also dismissed the counter- 
claim with costs, but ordered that if the coats of 
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the counterclaim should not amount to half the 
whole costs of the action the^ defendant should 
pay the difference to the plaintiff : — Held, that 
the order as to costs was irregular, inasmuch as 
after dismissing the action without costs, it im- 
posed part of the costs of the action upon the 
defendant hy way of penalty ; but that m sub- 
stance the order was within the discretion of the 
judge, as it amounted to dismissing the claim 
and counterclaim, and directing the defendant 
to pay half the whole costs of the action. 
Wilhmtt V. Barhei', 17 Ch. D. 772 ; 45 L. T. 229 
— C. A. 

Where the plaintiff’s claim and the defendant’s 
counterclaim are both dismissed with costs, the 
plaintiff is to pay to the defendant the general 
costs of the action, and the defendant is to pay 
to the plaintiff only the amount by which the 
costs haye been increased by reason of the 
counterclaim. Saner v. Bilton (11 Ch. D.416), 
approved. Mason v. Brentuu^ 15 Ch. D. 287 ; 
43 L. T. 557 ; 29 W. E. 126— C. A. 

Where Counterclaim Successful.] — In an 
action for freight plaintiff claimed 51?., and 
defendant counterclaimed 9?. 17^. Id. for damage 
to the caigo, paying the remaining 41?, 2^. 11^. 
into court. The action was remitted to a county 
court under 19 & 20 Vict. c. 108, s. 26, and the 
registrar certified a verdict for the plaintiff for 
16 a’. ‘.—Held, that the court could order the certi- 
ficate to be altered by distributing the findings 
on the issues, so as to enable defendants to be 
allowed the costs of their counterclaim. David- 
son V. Gray, 5 Ex. D. 189, n. ; 42 L. T. 834— C. A. 

Claim admitted on Pleadings.] — ^The plain- 
tiff claimed 78?. 15s. in respect of a quarter’s lent 
of premises let furnished to the defendant. The 
defendant by his pleadings admitted the claim, 
but counterclaimed for a larger amount as 
damages in respect of the insanitary condition 
of the demised premises. The action was tried 
by a jury, %vho found for the defendant on the 
counterclaim with 17?. 16?. damages. The judge 
at the trial ordered that judgment should be 
entered for the plaintiffs for the amount of the 
claim with costs down to the date of the counter- 
claim, and that judgment should be entered for 
the defendant for 17?. 16?. on the counterclaim, 
with the costs of the counterclaim, and subse- 
quent thereto, including the costs of the trial : 
— Held, that the effect of the judge’s order as 
regards costs was to prevent him from following 
the “ event,” and that in the absence of “ good 
cause” he had no jurisdiction to make such 
order. Wight v. Shaw, 19 Q. B. D. 396 ; 36 W. E. 
408— C. A. 

4. When New Teial Oedeeed. 

Costs of First Trial.] — The plaintiff brought 
an action for three parcels carried by three ships 
belonging to the defendant, and which were lost 
during transit. As regards two of these parcels, 
a verdict was found for the plaintiff ; as to the 
other, the defendant succeeded. The defendant 
subsequently applied for and obtained a new 
trial, the result of which was that he got an en- 
tire verdict : — Held, that as there had been no 
default on the part of the defendant, and the 
plaintiff had not exercised the power which he 
possessed of entering a nolle prosequi, or of 
intimating that he did not intend to pursue 
^ further the particular issue found against the 
' defendant on the first trial, the defendant was 


entitled, under the circumstances, to recover the 
costs of the first trial, relating to the issue found 
in his favour. Marcus v. General Steam J^ad- 
gation Co., 35 L. T. 353 — 0. A. 

Where a venire de novo was awarded, the 
party succeeding was only entitled to the costs 
of the second trial. Ltchhirroiu v. Ma^oyi, 6 
Term Eep. 131. 

If a venire de novo issued, the court had no 
power over the costs of the application for that 
writ. Edwards v. Brown, 1 D. P. C. 282 ; 1 
0. & J. 354 ; 1 Tyr. 281. 

Party Deprived of Costs of Second Trial.] 

— An order for a new trial provided that the costs 
of the first trial should abide the result of the 
second. The plaintiff at the second trial having 
been deprived of costs under s. 116 of the County 
Courts Act, 1888, is not entitled to any costs of 
the first trial. Brotherton v. Metropolitan Bis- 
trict Joint Committee, [1804] 1 Q. B. 666 ; 9 B. 
154 ; 70 L. T. 218 ; 42 W. E. 273— C. A. 

Following Event.]— Where a plaintiff 

recovers a verdict, and a new trial is ordered on 
the ground of excessive damages, in which new 
trial the plaintiff again obtains a verdict in his 
favour, the second verdict is the “ event,” within 
Ord. LV. r. 1, which the costs of the whole 
action are to follow, including the costs of the 
abortive first trial. Field v. G. N. By., 47 L. J., 
Q. B. 662 ; 3 Ex. D. 261 ; 39 L. T. 80 ; 26 W. E. 
817. 

When on the trial of an action a nonsuit is 
directed which is set aside and a new trial 
granted, and on the second trial the plaintiff 
has a verdict and judgment, the plaintiff is en- 
titled to the costs of the first trial, and of the 
rule for a new trial as part of the costs which 
follow the event under the latter part of Ord. 
LV. Creen v. }Vright, 46 L, J., C. P. 427 ; 2 
0. P. D. 354 ; 36 L. T. 355 ; 25 W. E. 502— C. A. 

Where, on the first trial of a cause, the plaintiff 
obtains a verdict, and a rule is afterwards mad^ 
absolute for a new trial, the costs to abide the 
event, and the defendant succeeds on the second 
trial, neither party is entitled to the costs of the 
rule for a new trial. Eccles v. Mar per, 14 
M. «& W. 248 ; 3 D. & L. 71 ; 14 L. J., Ex. 264. 

When the court orders a new trial, the costs to 
abide the event, such event means the ultimate 
event of the cause ; therefore, if the verdict on 
the second trial is set aside, and, on a third, the 
ultimate event is the same as at the first trials 
the party succeeding at the last will be entitled 
to the costs of the first trial. Meule v. Goddard, 
5 B. & Aid. 766. 

When the costs of the former trial are to abide 
the event of a new trial, if the same party suc- 
ceeds on the new trial, he has costs of both 
trials ; if his opponent, he has only the costs of 
the new trial. Sherloch v. Barned, 8 Bing. 21 1 
1 M. & Scott, 58 ; 1 L. J., C. P. 11. 

If costs are directed to abide the event, neither 
party has the costs of the first trial, if the event 
of the second is different from that of the first 
trial. Canliam v. Fish, 2 0. & J. 126 ; 2 Tyr. 155. 

When a rule for a new trial is granted, costs, 
to abide the event of such trial,” the “ event ” 
which is to decide the right to costs is the event 
of the dispute which was before the court at the 
time of discussing the rule, and which the parties, 
go down to try. Jones v. Williams, 42 L. J.. 
Q. B. 48 ; L. E. 8 Q. B. 280 ; 28 L. T, 122 : 21 
W. E. 390. 
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Cause referred.] — Where a cause is referred 

by order of nisi prius, and the award is after- 
wards set aside on the ground of the arbitrator 
not having adjudicated on all the matters re- 
ferred, and the cause is tried again, the party 
ultimately succeeding is not entitled to the costs 
of the first trial. Wood v. Duncan^ 5 M. & W. 
87 ; 7 D. P. 0, 344 ; 8 L. J., Ex. 224 ; 3 Jur. 582. 

The arbitrators to whom a cause was referred 
at nisi prius were unable to decide, and they 
suffered the time for making their award to em- 
pire, upon which the plaintiff carried the cause 
down to a second trial, and obtained a verdict : — 
Held, that each party must pay his own costs 
upon the first trial. Thom aft v. Lewis, 6 D. P. G. 
395 ; W., W. & D. 67 ; 1 Jur. 104. 

After verdict for the plaintiff, the defendant 
obtained a rule for a new trial, which was made 
absolute, no mention being made of costs. The 
parties then agreed to a reference, and the order 
of reference stipulated that the costs were to 
abide the event. The arbitrator having decided 
the cause in favour of the defendant : — Held, 
that he was not entitled to the costs of the trial. 
Thomas v. Hawhes, 9 M. & W. 58 ; 1 D. (N.S.) 
346; IIL. J., Ex. 54; 5 Jur. 1115. 

A rule nisi for a new trial was obtained after 
a verdict for the defendant, and the cause was 
then referred, and the costs left in the discretion 
of the arbitrator. He awarded in favour of the 
plaintiff, and directed the defendant to pay the 
costs of the cause : — Held, that it meant such 
costs as the defendant would have been liable to 
pay. if, on a new trial, there had been a verdict 
for the plaintiff. Righy v. Ohell, 7 B. & 0. 57 ; 

5 L. J. (O.S.) K. B. 357 ; 31 R. R. 156. 

Case reserved.] — ^Where, instead of pro- 
ceeding on a new trial, the parties agreed to state 
the facts specially, as if in a case reserved at the 
trial, on which the postea was afterwards 
delivered to the plaintiff : — Held, that he was 
entitled to the costs of the first trial. Rolertson 
V. Liddell, 10 East, 416. 

Where a case is reserved, from the insufficient 
state of which it is necessary to send the cause 
down to a second trial, and nothing is said re- 
specting the costs, the party succeeding on such 
second trial is not entitled to the costs of the first. 
LLankey v. 8m%th, 3 Term Rep. 507. S. P., Smith 
V. HatU, 6 Term Rep. 71. 

Cognovit.] — In a like case, the defen- 
dant, without going to trial again, gave the 
plaintiff a cognovit : — Held, that the defendant 
was liable to pay the costs of the former trial. 
Booth V. Atheiion, 6 Term Rep. 144. And see 
JBlHn V. Drummond, 4 Bing. 415 ; 1 M. & P. 88 ; 

6 L. J. (O.S.) 0. P. 31. 

Three Trials.]— After a venire de novo, 

awarded upon an imperfect special verdict, and 
a new trial granted after a verdict for the plain- 
tiff on the second trial, and the jury finds again 
for the plaintiff on the third trial, he is only 
entitled to the costs of the last trial, unless it is 
otherwise expressed in the rule granting the 
new trial. Bird v. Appleton, 1 Bast, 111 ; 8 
Term Rep. 562 ; 5 R. R. 468. 

When there were three verdicts, the first in 
favour of the plaintiff, the second in favour of 
the defendant by reason of a misdirection, and 
the third in favour of the defendant upon the 
merits, and the rule for the first new trial 
reserved the consideration of costs, the court 
aitoired the defendant to take the costs of the 
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first or second at his option, and the costs of the 
third. Body v. JEsdaile, 3 Bing. 174 ; 10 Moore,. 
569 ; 3 L. J. (o.s.) C. P. 220. 

Jury discharged.] — On the trial of a cause, 

the jury was unable to agree, and was in conse- 
quence discharged by the judge, without having 
given a verdict, and the associate indorsed the 
record as a remanet, and the cause being tried 
again the plaintiff had a verdict : — Held, that 
he was not entitled to the costs of the first trial. 
Brown v. Clarke, 12 M. & W. 25 ; 1 D. & L.409 ; 
13 L. J., Ex. 36 ; 7 Jur. 1043. 

Where a jury, being unable to agree, is dis- 
charged with the consent of counsel, the party 
who obtains the veidict on the second trial is 
not entitled to the costs of the first trial. Bos-^ 
toek V. North Staffordshire Ry., 18 Q. B. 777 j 
21 L. J., Q. B. 384 ; 16 Jur. 726. 

So where the jury, being unable to agree upon 
their verdict, is discharged by the judge, and the 
plaintiff afterwards discontinues, the defendant 
IS not entitled to the costs of the trial. Wall v. 
L. S. W. Ry., 11 Ex. 696 ; 25 L. J., Ex. 93 ; 

4 W. R. 262. 

Where a jury was discharged by the judge, of 
his own authority, from finding a verdict, they 
being unable to agree, the ultimately successful 
party is not entitled to the costs of the first 
attempt at trial. Waite v. Spnrgin, 4 E. P. C. 
575, 

Insufficient or Perverse Verdict.] — If a 

jury finds an insufficient verdict, upon which the 
court can give no judgment, and a new trial is 
granted, the party ultimately successful is not 
entitled to the costs of the former trial. Wor- 
cestershire Canal Co. v. 'Trent and Mersey Navi- 
gation Co., 2 Marsh. 475 ; 17 R. R. 525. 

A new trial after a perverse verdict of the jury 
is granted without costs ; secus, after a mistaken 
or an erroneous verdict. Ho worth v. Samuel, 1 
Chit. 633, n. ; 1 B. & Aid. 566. S. P., Shillitoe 
V. Claridge, 2 Chit. 426. 

Verdict against Weight of Evidence.] — 

The 17 & 18 Viet. c. 125, s. 44, does not apply 
where a new trial is granted for no fault of the 
jury, but on fresh matter disclosed by affidavit. 
Ahhott V. BuH, 1 Jur. (N.S.) 93. 

A new trial was granted, on the ground of the 
verdict being against the weight of evidence, 
and was also moved on affidavits : the court 
directed the costs to abide the event, excepting 
those of the affidavits, which the party who 
succeeded on the rule ought to pay in any event. 
Ih. 

When a new trial is granted on the ground 
that the verdict is against evidence, the party 
who succeeds on the second trial but fails on the 
first is not entitled to the costs of the first trial, 
without a special order of the court. Means v. 
Rohinwn, 11 Ex. 40 ; 24 L. J., Ex. 212. 

In an action for the wrongful dismissal of a 
clerk, with a count for wages, the plaintiff ob- 
tained a verdict on the first count, and, no claim 
being urged on the second count, the verdict on 
that was entered for the defendant. A lule for 
anew trial was afterwards granted, “the plain- 
tiff’s costs of and occasioned by the trial already 
had, and of and occasioned by this application, 
to abide the event of this cause.” On the second 
trial the defendant obtained a verdict on the 
first count, and the plaintiff (who had then dis- 
covered that there had been a mistake in the 
calculation of the wages due to him at the time 
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230. ^ A rule to’ discharge a rule for a new trial, on 

Misdirection of Judge.] — A new trial was gi'ound that the party has neglected to pay 
granted to the plaintif without costs, when he is, in the Court of Exchequer, a rule msi, 

had been improperly nonsuited. Bunscnll v. makes itself absolute, unless cause be 

Hoqq, 3 Wils. 116. . , shown within a limited time. PJnjlipii H ^/r- 

Where a jury gave a general verdict for the ^ 3(31 • 14 M. & . 730 ; lo L. J., 

defendant on three issues, having been mis- 3 . 9 930. 

directed on one, the court granted a new trial on where in trespass there were several issues, 
payment of costs. Lord v. Wardle^ 3 Bing, gf them on a plea of liberum tcnementum, 
(N.C.) 680 ; 4 Scott, 402 ; 1 Jur. 382. and the judge improperly rejected evidence ap- 

A new trial was granted without payment of pPcable to that issue only, the court discharged 
costs, where the judge had misdirected the jury i*ule for a new trial after a verdict for the de- 
upon an important matter of fact, Lacey ^ fendant on several issues, on his consenting to 

6 N. & M. 366 ; 4 A. & E. 892 ; 2 H. & W. 30. the verdict being entered for the plaintiff on that 
Where a mistaken verdict was given in conse- ^gg^g . gave no costs of the rule to either 
quence of the omission of the judge to draw the pg,rty. Hughes v. Hughes, 15 M. & W. 701. 
attention of the jury to a material feature in the when, upon a veidict being returned for the 
case, the court imposed the terms of the payment plaintiff, the defendant obtains a rule nisi for a 
of costs on the granting of a new trial, the judge ^^g^^ l;iaal, which is afterwards dischaiged in 
not having been requested to enter into a fuller consideration of the plaintiff consenting to a re- 
explanation. But the costs of a former trial, diction of his damages, neither party pays to 
where the verdict was set aside for misdirection, ^j^g other the costs of the rule. Hussey v. Me- 


shown within a limited time. Ph Vlips v. a7 - 
3 D. & L. 301 ; 14 M. & . 730 ; 15 L. J., 


where the verdict was set aside for misdirection, ^j^g other the costs of the rule, 
and of an intermediate postponement, by making fropoUtan Ry-t 20 L. T. 612. 
the cause a remanet, were to abide the event. ^ made absolute for a new trial on 

Gihhins v, Phillips, 2 M. & By. 238 ; 8 B. & C. payment of costs by the plaintiff. The costs 
437 ; 6 L. J. (o.s.) K. B. 371. were taxed and demanded on the _4th of May. 


^ ^ ^ 1 On the 8th, the defendant obtained a rule nisi 

Enle Silent as to.]--If a new trial is granted discharge that rule, unless the costs were paid 
on the ground that the verdict was impeifect, ^ ensuing term. The 

without any mention of costs in the rule, the having in the meantime paid the costs, 

costs of the first trial will not be allowed to the ^ discharged the rule, but ordered the 

successful party, though he succeeds on the p^ditiff to pay the costs of the application, 

second. Horsey y. Graham, 2Z L. T. 4:.),-). Sollu y Lana ford 2 J). & 'ij. 2^)0 . 

Buie 54 of Hilary Term, 1853, applies to where a rule for a new trial upon payment of 
cases where a new trial ^^ted upon costs is granted, a rule to rescind that rule, upon 

whole record. Hixmr Y. Hill, 2 Scott, 540 , 1 g7.ound that the costs have not been paid, is, 

Hodges, 334 ; o D. B. l;-5. . , in the Common Pleas, a rule nisi only in the first 

A rule was made absolute for a new tii^w ith- 1 H. P. 248. 

out any mention of costs in the rule • a rule absolute for a new trial on pay- 

that the ^fterwas right in granted, but the costs 

cessful party all such costs of ^ were not paid within a reasonable time, the 

were available for the second._ Lambeity, Lyd- mlA «.hsnlnt,p in the first instance 


dou, 4 B. & L. 400 ; 2 B. C. Bep. 232 ; 16 L. J., 
Q, B. 34 ; 11 Jur. 41. 

Where a rule is made absolute for a new trial, 
and no mention is made of the costs of the rule, 
neither party is entitled to them, JEccles v. Har- 

m.* t J -Tuc \xr rkin x 4 r T Tj'— 


court made a rule absolute in the first instance 
for discharging the rule. Chamjnon v. Griffiths, 
1 D. (N.s.) 319 ; 5 Jur. 1182. 

On Discontinuance.] — ^When the court granted 


neither party IS entiuea to mem^ a rule for a new trialon the application of the 

;,«r 3D.&L 71;14M.&W.2i8;pL J defendant, in a case where the plaintifE suc- 

After verdict for the pbmtiff a new ^ coeded, aid the latter applied to amend his 

granted, on the declaration, but discontinued the action, not 

proper evidence. The defendant thm withd e p^y the costs of the former trial, as 

his plea, and sufficed Judgm^t by defeat The p„„§itio/of the amendment :-Held, that the 
rule fora new tnaw^ silent ^ to the costs of ^^f^^aant was not entitled to the costs of the 

^titled tTkecosts’of the firs? trial. Peucoc% 

® ^ ''' = ^ ^ ^^'iSre fftor a vefdic? toVt Mant, and a 

W, 45b , b Li. J., Jl. . , absolute for a new trial, the plaintiff dis- 

Discharge of Eule.] — ^Where a rule nisi has continues the action, the defendant is entitled to 
been obtained for a new trial, or to enter a the costs of the trial. Sweeting v. Halse, 4 M. & 
verdict for the defendant, unless the plaintiff By. 545 ; 9 B. & C. 369 ; 7 L. J. (o.s.) K. B. 339. 
consents to reduce the verdict, and the plaintiff Where a defendant had a verdict on one of 
does consent to reduce the verdict, and the rule two issues, and the plaintiff on the other issue, 
is thereupon diseWged, each party pays his own and the defendant obtained a rule for a new 
costs of the rule. Thompson v. Bailey, 4 Ex. trial on the latter issue, on the gmund t.f m’s- 
86 f 7 B. & L. 234. direction, whereupon the plaintiff discontinued : 

Aft^ verdict for a plaintiff, a rule nisi for a —Held, that the defendant was not entitled to 
; new trial or for arresting Ae was ob- the costs of the trial. Macclesfield {Bari) v. Bad- 

:i; .,......,4^.* 
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deley or Bradley, 7 M. & W. 570 ; 9 D. P. C. 
312 ; 10 L. J., Ex. 182. 

The defendants in replevin having obtained a 
verdict, a rule for a new trial was granted, on 
the ground that evidence had been improperly 
admitted. This rule was made absolute. The 
plaintiff gave a fresh notice of trial, but after- 
wards gave notice *of discontinuance, and the 
cause was not re-tried. On the taxation, the 
costs of searches for documentary evidence (not 
including the evidence objected to), which had 
been made use of on the first trial, were allowed 
to the defendants, as well as the charge of draw- 
ing and copying the old briefs Held, that as 
these matters would have been available if the 
cause had been tried again, such costs were 
properly allowed. Bayuel v. WilUn, 8 Ex. 156 ; 
22 L. J., Ex. 73. 

Court Equally Divided.] — If the court is 
equally divided in opinion upon a rule for a new 
trial, and it consequently drops, neither party is 
entitled to any costs of the rule. Bansey v. 
liichardsori, 3 El. <5£ Bl. 722 ; 2 0. L. E. 1467 ; 23 
L. J., Q. B. 361 ; 18 Jur. 957. 

Appeal from Decision.]— "Where the Exchequer 
Chamber confirms, on appeal, the decision of the 
court below, as to granting, discharging, or 
malting absolute a rule, the appellant is liable for 
the costs both of the appeal and of the proceed- 
ings below, but no costs will be given to either 
W'hen the judgment below is reversed. Barker v. 
Windle, 0 El. & BL 675 ; 25 L. J., Q. B. 349 ; 2 
Jur. (N.s.) 1069 ; 4 W, K. 603. 

Bo where the exchequer chamber reverses, 
upon appeal, the decision of the court below as 
to granting, discharging, or making absolute a 
rule, the appellant is, as a general rule, entitled 
to such costs as ho would have had if the deci- 
sion in the court below had been in his favour, 
but not to the costs of the appeal. Young v. 
Iloeller, C BL & BL 681. 

Solicitor not on EolL] — In granting a new 
trial, it is no ground for refusing to annex the 
condition of payment of costs by the party 
obtaining the rule, that the attorney of the 
adverse party was. not on the roll when those 
costs were incurred. Punter v. Grantley {Lord^, 
3 Man. & a. 295 ; 3 Scott (N.K.) 647. 

What Costs.] — Costs of opposing an unsuc- 
cessful application for a new trial are costs in 
the cause. JSyi'e v. Thorpe, 6 I). P. C. 768. 

When a new trial is granted on payment of 
costs, such costs do not include the costs of 
summonses to obtain admissions, they being 
costs in the cause ; nor do they include expenses 
of briefs, where the same will be used on the 
second trial. Lord v. Wardle, 5 Scott, 398 ; 6 
D. P. C. 174. 

If an attorney shows cause on his own behalf, 
against a rule for a new trial, or a stet processus, 
his client not appearing, the costs of the attorney 
are not costs in the cause, but must be made the 
subject of a special application to the court ; and 
if that application is not made when 'the rule is 
disposed of, the court will not afterwards amend 
the rule as to them. Southee v. Terry y 2 H. P. 0. 
522. 

Where there have been two trials, and the suc- 
cessful party is entitled to the costs of the second 
trial only, the master may allow fees on the 


second trial, with reference to those given on the 
first. Wilkinson v. Malin, 2 D. P. C. 65. 

A plaintiff obtained a verdict, and a new trial 
was granted on account of the admission of 
improper evidence. The pliintiff drew up the 
rule for the new trial, and served it on the 
defendant, who informed the plaintiff that he 
would not avail himself of the lule. The court 
ordered that the postea should be dcliveretl to 
the plaintiff, and that he should have his costs 
of the trial. But the court allowed neither 
party the costs of the rule for a new* trial, or of 
the rule for giving the postea and costs to the 
plaintiff. Be Butzen v. Lloyd, o A. & E. 456 ; 
W. W. & B. 473 ; 2 N. & P. 213 ; 6 L. J., K. B. 
223. 

On the trial of a cause in which there were 
several issues, the plaintiff had a general verdict, 
eave being reserved to the defendant to move to 
enter a nonsuit, or a verdict for the defendant. 
A rule was obtained accordinirly, anl thereupon 
it was agreed, that the facts should be stated in a 
special case for the opinion of the court. On the 
argument of the case the court uave judgment for 
the detendant, and the verdict was accordingly 
entered for him, and this judgment was after- 
wards affirmed in the exchetiuer chamber : — 
Held, that he was entitled to the costs of the 
tiial, and that although one of the issues was 
given up by him at the trial. 'Tohinx. Crawford, 
10 M. & W. 602 ; 2 D. (N.s.) 541 : 12 L. J., 
Ex. 77. 

Where a rule nisi is granted for a new trial, the 
successful party is entitled to recover in costs his 
attorney’s term fee, 11. per term, until the giving 
of judgment. Bourne v. Alcoch, 4 Q. B. 621. 

Shorthand Notes of Evidence.] — It is 

competent to this court to make an order for the 
allowance, on taxation between party and party, 
of the expense of the shoithand notes of the 
evidence given at the trial, as part of the costs of 
a rule for a new trial on the ground that the 
verdict was against the weight of evidence, in a 
case where, from the nature and extent of the 
evidence, it is manifest that the matter coiild not 
have been properly disposed of without their aid. 
Watson V. G. W. By., 50 L. J., Q. B. 302 ; 6 
Q.B. B. 163 ; 29 W. E. 427. 

The party wffio succee<ls at a second trial wull 
not be allowed on taxation the costs he has in- 
curred for copies of a shorthand waiter’s notes of 
the evidence given at the former trial. Crease v. 
Barrett, 2 C. M. & E. 738 ; 1 Tyr. & G. 112. 

On taxation of costs, the master declined to 
allow the costs incurred by the defendant at the 
second trial for shorthand writer’s notes : — 
Held, that it was entirely within the discretion 
of the master to allow or disallow these items, 
and that it was not the practice of the court to 
interfere with that discretion, except in cases of 
gross abuse. Marcus v. General Steam Naviga- 
tion Co., 35 L. T. 353— C. A. 

In taxing the costs of a motion for a new 
trial of an issue, the cost of copies of the short- 
hand winter’s notes of the evidence taken on the 
former trial are in the discretion of the taxing 
master, regard being had to the nature of the 
issue, and the extent to which such copies, if at 
all, were necessary ; but in no case will more than 
two copies be allowed. Mali ns v. Price, 1 Ph. 
690 ; 9 Jur. 955. 

I 

Shorthand Notes of Summing-up,] — The 

costs of the shorthand-writer’s notes of the 
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sunLmiiig-up of a judge at the trial will, on Where upon an in tei'locutory motion in an action 
applications for a new trial, only be allowed the plaintiff obtains the relief which he seeks, 
upon taxation in exceptional cases. Andrews v. he is bound to make an application to the defen- 
MocJifoi'd, 65 L. J., Q. B. 302 ; [1896] 1 Q. B. 372 ; dant to have the costs disposed of on motion, and 


73 L. T. 730—0. A. 

0. HEARINa FOR COSTS ALONE. 
Trial of Cause on Non-payment.]— The defen- 


unless he does so is precluded from iiaving the 
extra costs occasioned by going on to trial. But 
if the defendant refuses to allow the matter 
to be disposed of on motion, or if there ivS any 
question remaining open between the parties to 


dant having satisfied the plaintifii’s demand, the he decided, the case cannot be so dealt with. 

court refused to allow the action to be proceeded Soimenschei/i v. Barnard, 67 L. T. 712. 

with for costs. Tapjp v. Tanner, 20 L. J., Ch. Where the right of a party to an order for 


After action brought, the plaintiff after re- 


Where the right of a party to an order for 
which he has given notice of motion is inter- 
cepted by a step taken by his advei'sary, he is 


ceiving payment of his demands, may go on to a entitled to his costs ; but he should not bring on 
trial, if the costs then incurred are not tendered, t he motion, if the costs then incurred are tendered. 
Lilt V. Eohinson, Beat. 84. Xewton v. Biehetts, 11 Beav. 164. 

When the demand of the plaintiff is submitted The defendant served the plaintiff with notice 
to, and the only question between the parties is of motion to dismiss for want of prosecution, 
the costs of the suit, the cause ought not to be Before the motion was made, the master, on an 
proceeded in, but an application ought to be application to him, gave the plaintiff liberty to 
made to the court to prevent the expense of amend on payment of 10.s\ costs. The defendant, 
further proceeding. Sivell v. Abraham, 8 Beav. having brought on the motion for the purpose of 


A cause will not be heard for costs alone. 
Blackwood V. Gregg, 1 Hay. & J. 310. 

Court will not hear suit for settlement of costs 


obtaining the costs of the service of the notice, 
was held to be regular in his proceedings. Findlay 
V. Lawrence, 16 L. J., Ch. 3.33 ; 11 Jur. 705. 

The plaintiff served a defendant with a notice 


.only, even on mutual consent. Roberts y, Roberts, of motion, under the 76th Order of May, 1843, 
1 Bim. & B. 39. but, before the motion was made, the defendant 

An order made on a party to a suit for pay- put in his answer : — Held, that the plaintiff had 
ment of costs after taxation, with liberty to a right to bring on the motion for the purpose of 
apply at the hearing for reimbursement, is in- obtaining the costs of it. Sjyooner v. Payne, 17 
tended to conclude all questions. He will not, L. J., Ch. 130 ; 12 Jur. 642. See Moody Y.Ideb- 
therefore, having omitted to make any such ap- herd, 17 L. J., Ch. 24 ; 11 Jur. 941. 
plication at the hearing, be allowed afterwards 

to open the question of costs, although at the After Compromise of Suit.] — Parties compro- 
time of the hearing no taxation had been made niised the subject-matter of the suit, without 
of the costs to which he was liable under the providing for the costs : — Held, that the cause 


Mlialley v. Ramage, 8 L. T. 499. 


could not be afterwards heard, for the purpose 


Whether it is regular to present a petition to of determining the costs alone, and it was struck 
come on with the cause on further directions, for out of the paper. Whalley v. 8nffield (^Lord'), 
the purpose of stating circumstances occurring 12 Beav. 402. 

since the tiling of the bill, with a view only to Where parties to a suit have compromised all 
the a<ljudication of the costs of suit, semble, not. matters in difference between them, the court 


Tanner v. Bniceij, 9 Beav. 339. will not entertain the suit for the mere purpose 

Though the substantial object of a suit be of determining the question of costs. Xioholls 
attained previously to the hearing, yet either v. Elford, 5 Jur. (N.s.) 264. 
party has the right to prosecute the suit to a A bill was filed for an account. In ! 


party has the right to prosecute the suit to a A bill was filed for an account. In his answer 
hearing, in older to determine the question of the defendant, thiowing on the plaintiff part of 


Morgan v. G. E. By., 2 N. R. 60. 


the blame of the circumstances which led to the 


A bill was filed in consequence of a claim to a institution of the suit, paid the amount due from 
fund made by a defendant. The defendant, in him as agreed by the parties, and the plaintiff 
his answer, disclaimed all right to the fund, but accepted the amount without prejudice to his 
stated certain facts, as the ground for his not right to the costs of the suit. Afterwards the 
being ordered to pay the costs of the suit. The plaintiff moved to stay all proceedings, and that 
plaintiffs entered into evidence by which they the defendant might be ordered to pay the costs, 
falsified those statements. The court held that The Vice-Chancellor (10 W. R. 368 ; 6 L. T. 185) 
they were justified in so doing, and ordered the made the order as prayed ; but, on appeal 
defendant to pay the costs of the suit. Deacon Held, that the question of costs would depend 
V. Deacon, 7 Bim. 378. upon the merits of the case, the time for deciding 

Where a debt is paid by a defendant without which had not arrived, wdien the proceedings 
any knowledge of an action commenced, this is were ordered to be stayed : and the court, there- 
no defence to the action at the trial. Toms v. fore, discharged the order of the Vice-Chancellor, 
Powell, 7 East, 636 ; 3 Smith, 554 ; 6 Esp. 40. but expressed a doubt whether the plaintiff’s 
Where the plaintiff issued a writ and the right to costs was wholly gone by reason of his 
defendant produced a receipt date the same day, agreement to settle the dispute. WiUle v. Wilde 
the receipt is no defence to the action without 31 L. J., Ch. 558 ; 6 L. T. 275 ; 10 Wh R. 503. ’ 

proof that the payment was made before the The rule that a court of equity wili not enter- 
writ was issued. Godard v. Benjamin, 3 Camp, tain a suit merely for determining the question 
331. _ of costs applies only where there has been an 

All action niust proceed till it is brought to its actual settlement of the subject-matter of the 
proper termination, or is stopped upon payment suit before the commencement of litigation, 
of costs. Goodwin v. O tr ao t. t lo/? . lo \t[t 


of costs. 


Goodwin Y, Oremer, 18 Q. B. 760. 


Griffin v. Brady, 39 L. J., Ch, 136 : 18 W. R. 
130. 'd 


-Proceeding to Trial for Cosjts.] — I In a suit to compel the to. 









COSTS — Potver of Court to Vary Order, 


up certain deeds and execute certain convey- 
ances, he having at last done what was required, 
and having been paid on the other hand a small 
part of his counter-demand : — Held (notwith- 
standing the general rule as to suits which 
have been compromised), that the plaintiffs were 
entitled to bring the suit to a hearing for the 
purpose of getting their costs, and decree against 
the defendant accordingly. Ib, 


D. POWER OF COURT TO VARY ORDER. 

In what Cases.] — The plaintiff’s motion for an 
interim injunction to restrain a nuisance com- 
mitted by the defendant was ordered to stand 
over till the trial of the action, no order being 
made as to costs. At the trial the judge awarded 
the plaintiff damages in lieu of an injunction, and 
ordered the defendant to pay the plaintiff’s costs 
of action, the order reserving liberty to apply. 
The judgment as passed and entereil was silent 
as to the costs on the previous motion. The 
taxing officer having refused to allow the costs of 
the motion without a special ortier of the judge : 
— Held, on motion, that the court might order 
the costs of the motion to be paid by the defen- 
dant. Kemble, that all orders of the court carry 
in gremio liberty to apply. Fritz v. IIob.w}i, 49 
L. J., Ch. 73o ; 14 Ch. D. 542 ; 42 L. T. 677 ; 28 
W. R. 722. 

The direction in a decree that “any of the 
parties are to be at liberty to apply to the court 
as they shall bo advised” : — Held, not to extend 
to an application by the plaintiff' to be allowed 
costs, as to which there was no express direction 
given by the decree. Kendell v. Maders^ 2 De 
O. F. & J. 200. 

After a decree passed, the court will not, on a 
petition, give the costs of the suit to a defendant, 
although a mere tiustee, and as such entitled to 
them, if they had been asked for on hearing. 
€olmati v. Szrell^ 2 Cox, 206 : 1 Yes. Jr. 50 ; 1 
R. R.83. 

An order made upon notice for leave to the 
plaintiffs to amend their bill, giving security to 
the clerk of records and writs for the costs of the 
defendants of the suit already incurred, was 
varied ex parte by directing the costs of the 
defendants to be taxed and paid to them by the 
plaintiffs, reserving the question how they were 
ultimately to be borne, the variation not being 
such as could prejudice the absent defendants. 
Hart V. Tiilli, 6 Hare, 611 ; 18 L. J., Ch. 162. 

The question of coats not having been men- 
tioned on the argument of the exceptions, the 
case cannot bo reopened on that question. Crosa- 
ley V. Strwart, 8 L. T. 269 ; 11 W. R. 636. 

A testatrix bequeathed a mixed fund of pure 
personalty and money to arise from realty 
directed by her will to be sold, to A. for life, 
and then to a charity. In a suit to ad'iiinister 
the e&tate, an order on fuither consideration 
was made,^ which directed the costs of suit 
and certain legacies to be paid out of four 
sums of cash in court, two of which arose 
from realty, and two from pure personalty, so 
far as they would extend, the djii-uency to be 
raised out of a sum of stock in court which 
representetl realty. There was no reservation 
cf subsequent farther consideration, nor of the 
<|U^tion how the costs should ultimately be 
febthe. The dividends on the residue of the fund 
ordered to foe paid to A. for life with 
,^iitety to a^iply. On Ads death the testatrix’s 


heir-at-law petitioned for the payment of the 
fund to him as being realty. The Attorney- 
General, for the charity, objected that the costs 
of administering the real estate ought to have 
been paid out of the proceeds of real estate, in 
which case there would have been left a sub- 
stantial sum of pure personalty which the charity 
could take. The court below considered that 
the order on further consideration settled the 
question how the costs were to be borne, and 
ordered payment of the fund to the heir. The 
Attorney-General appealed : — Held, by Cotton 
and Bowen, L.JJ., that the cost of administering 
the realty ought to have been paid out of the 
proceeds of realty, and that as the order on 
further consideration contained no declaration 
as to the ultimate incidence of the costs, and did 
not indicate any intention to decide that ques- 
tion, the application of the sums of cash in pay- 
ment of costs and legacies must be treated as 
directed for convenience without any intention 
to alter the rights of the parties, and that as the 
fund was still in hand, the court, although there 
was no express I'cservation of the ultimate 
incidence of the costs, ought now to set the 
matter right : — Held, by Fry, L.J., that an order 
on further consideration which directs payment 
of costs in a particular way, and does not reserve 
subsequent further consideration nor reserve 
the question how the costs are ultimately to be 
borne, ought to be treated as final. llopet\ I)i re, 
Taylor v. Bland, 45 Ch. D. 126 ; 63 L. T. 434 ; 
39 'W. R. 101— C. A. 

Power of Court of Appeal.] — See infra, col, 
857. 

Order at Chambers — Jurisdiction of Judge at 
Trial.] — Where on an application under Order 
XIV. the judge at chambers has made an order 
as to costs, the judge at the trial has no juris- 
diction to interfere with the prior order. Xoosen 
V. Rose, 76 L. T. 145 ; 45 W. R. 337— C. A. 

E. PARTIES— PAYMENT TO OR BY. 

1. General Principles, 

Jurisdiction to order successful Party to pay 
other Party’s Costs.] — The railway commis- 
sioners have no jurisdiction under the Regulation 
of Railways Act, 1873, s. 28, to order a railway 
company, in whose favour they have decided 
upon an application to them against such com- 
pany, to pay costs to the unsuccessful applicant, 
Foder v. Q. W. By., 51 L. J., Q. B. 233 ; 8 Q. B, 
D. 515 ; 46 L. T. 74 ; 30 W. R. 398— C. A. 

By articles of partnership between three 
partners, on the death of any partner the sur- 
vivors^ were entitled to take his share at a valua- 
tion. * One of the partners having died hia 
executrix brought her action to have it de- 
clared that the goodwill was to be included 
in the valuation, and to have the value of the 
<leceased partner’s share in the assets ascertained. 
A decree w^as made declaring that the goodwill 
must be valued as part of the assets, and direct- 
ing accounts. The chief clerk made his general 
certiffcate, finding (inter alia) that two specified 
leaseholds belonging to the partnership were of 
no value. The plaintiff took out a summons to 
vary the certificate by estimating these lease- 
holds as worth a considerable sum. The sum- 
mons was adjourned into court, and Bacon, 
V.-C,, refused to vary the ceiffificate, but ordered 
the costs of both parties to be paid out of the 
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estate. The defendants appealed Held, that 
the case did not come within the rule in 
V. G. W, Ry. (8 Q. B. D. 25, 515) ; that the 
court cannot make a successful defendant pay 
the costs of a plaintiff who has wholly failed : 
but that it was within the discretion of the court 
to order all costs reasonably incurred in ascer- 
taining the sum to be paid out of the fund, and 
that an appeal would not lie. Butelier v. Pooler .f 
52 L. J., Ch. 930 ; 24 Ch. D. 273 ; 49 L. T. 573 
— C. A. 

Where an action is tried before a jury the 
judge has power to order a plaintiff who recovers 
a nominal sum to pay the defendant’s costs. 
Harris v. Petheriek, 48 L. J,, Q. B. 521 : 4 Q. B. 
D. 611; 41 L. T. 146— C, A. 

In an action for infringement of alleged copy- 
right in the title of a novel, the defendant, before 
trial, discontinued the use of the title. At the 
trial the judge held that the plaintiff had esta- 
blished his claim to copyright, and that the 
defendant had invaded it, but he made no order 
except that the defendant should pay the costs of 
the action. The defendant appealed, contending 
that the plaintiff had no title and that the action 
ought to have been dismissed : — Held, that it is 
not within the discretion of the court to make a 
defendant pay the whole costs of an action if 
the plaintiff had no right to sue. Picks v. Yates, 
50 L. J., Ch. 809 ; 18 Ch. D. 76 ; 44 L. T. 660— 
C. A. 

The court cannot make a defendant pay the 
costs of a plaintiff where the bill is dismissed. 
Sutton Harbour Inwrovement Co. v. Hitchens, 
15 Beav. 161 ; 21 L. J., Ch. 568. 

When a bill is dismissed the court cannot 
decree the costs to be paid by a defendant whose 
misconduct occasioned the suit. Cochrane v. 
OHrien, 2 Jo. & Lat. 380 ; 8 Ir. Eq. R. 241. 

Costs cannot be given to a defendant who sets 
up a defence that fails. Fitzgerald v. O' Connell, 
6 Ir. Eq. R. 455 ; 1 Jo. & Lat. 134. 

A defendant against whom a bill is dismissed 
cannot be made to pay costs, though the suit is 
caused solely by his misconduct. Cochrane v. 
O'Brien, 8 Ir. Eq. E. 241 ; 2 Jo. & Lat. 380. 

Third Party — Jurisdiction to Order to Pay 
Plaintiff Costs,] — The High Court has juris- 
diction to order a third party to pay to an un- 
successful defendant the costs payable by such 
defendant to the plaintiff. The plaintiff let to 
the defendant a house for twenty-one years, with 
option to determine the lease at the end of seven 
or fourteen, by deed containing covenants by the 
defendant to repair and paint and leave in repair. 
The defendant, after having occupied for five 
years, sublet the house to H. for the remainder 
of the first seven years by a writing with a clause, 
that “the letting should be subject in all respects 
to the terms of the existing lease and the cove- 
nants and stipulations contained therein.” At 
the erul of the seven years, the defendant having 
determined the lease in the exercise of his opt ion, 
the })laintiff claimed from the defendant, and the 
(lefendant claimed from H.,the amount at which 
dilapidations had been assessed l)y the plaintiff’s 
survevor. IL_ declined to pay or to give the 
cleientlant an indemnity, or to take any responsi- 
bility in the matter. The plaintiff sued the de- 
lendant, who brought in H. as third party. The 
issues, as between the plaintiff and the defendant, 
and the defendant anri H., were referred sepa- 
rately to an official referee, who reported that 
sum claimed by the plaintiff was due from 




the defendant to the plaintiff, and that a similar 
sum was due from H. to the defendant. A divi- 
sional court, on adopting the second reporty 
ordered H. to pay all costs as between the plain- 
tiff and the defendant Held, by the court of 
appeal, that these were costs within the discre- 
tion of the high court, and therefore that this, 
order was not appealable. IIornhy Y. Cardwell ^ 
51 L. J., Q. B. 89 ; 8 Q. B. D. 329 ; 45 L. T. 781 ; 
30 W. E. 263— C. A. 

The court has power under Ord. XVI. r. 21, tc 
order the third party brought into the action to- 
pay to the plaintiff the costs occasioned by his 
defence. Piller v. Iloherts, 21 Ch. D. 198 ; 46 
L. T. 527; 30 W. E. 595. 

Jurisdiction to order Plaintiff to Pay 

Costs of Third and Fourth Parties. ] — In an action 
on an agreement to purchase certain lands, and 
which agreement contained a stipulation that 
the conveyance should contain a certain cove- 
nant as to rent, the defendant, having brought in 
the assigns as third parties, and the assigns having 
brought in, as fourth parties, persons who had 
covenants to indemnify the assigns against the 
rent : — Held, that there was no jurisdiction to 
order the plaintiff to pay the costs of the third 
and fourth parties, and that as there was no 
disputed question of fact relating to them, but 
only a question of liability as between the plain- 
tiffs and defendants, there should be no order 
as to the costs of the third or fourth parties. 
Witham v. Vane, 44 L. T. 718 — C. A. Eeversing* 
28 W. E. 812. 

A third party, who was under a contract to 
indemnify the defendant, obtained leave to ap- 
pear at the trial, and appeared accordingly, and 
succeeded in his object of reducing the damages 
to a sum already paid into court by the defen- 
dant : — Held, that he was not entitled to costs 
against the plaintiff. Williams v. S. B. My., 26 
W. E. 352. 

The court has complete jurisdiction over the 
costs of a third party brought in under Ord. XV. 
r. 18 ; and even where the order giving direc- 
tions as to the mode in which the questions are 
to be tried, reserves all questions between the 
defendant and the third party, inclnding the 
question of costs, the court may order the plain- 
tiff to pay the costs of the third-party. Ha 7 ihurf 
V. Upper Inny Brainage Board, i2 L. E. Ir. 
217. 

— - Defendant may be ordered to Pay Costa 
of Third Party.] — There is a power to order a 
defendant to pay costs to a third party who 
appears in consequence of being served by the 
defendant with a notice under Ord. XVI. r. ik 
TorhsMre Waggon Co. v. Newport Coal Co. 
(infra) explained. Bawson Shepherd, la. 
J., Ex. 629 ; 42 L. T. 611 ; 28 W. E. 805— 0. A. 

There is uo jui’isdiction under The provisions of 
Ord. XVI. r. 21, to impose any terms with regard 
to the payment of the costs of a party brought in 
by notice under r. 18. upon the party bringing 
him in. Yorkshire Waggon Co.x. Newport Coal 
Co., 49 L. J., Q. B. 527 ; 5 Q. B. D. 268 ; 42 L. T. 
367 ; 28 W. E. 505. 

- Payment of Defendant’s Costs by Third 

Party.] — In an action by landlord against tenant 
for rent, the defendant 'brought a counter-claim 
against the plaintiff and third parties for illegal 
distress. The judge before wffiom the case was 
tried without a jury gave judgment fo '' ' 
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plaintifE on the claim and the counter-claim, but 
for the defendant against the third parties for 
21. 5,9. “with such costs as the defendant w'ould 
be entitled to by law ” : — -Held, that as the case 
had been tried ^without a ]iiry, the costs were by 
Ord, LXV. r. 1, in the discretion of the judge, 
•and there having been no exercise of such dis- 
cretion in favour of the defendant as against the 
third parties, the defendant w’-as not “ entitled 
by law” to costs. Leioin v. Trimining^ 21 Q. B. 
D. 230 ; 59 L. T. oil ; 37 W. R. 16. 

Liability of Person not a Party.] — The court 
has not (as a rule) any power after verdict to 
compel a person not a party to the record to pay 
the taxed costs, even though he may be really 
the party interested in. the decision of the suit. 
Ecmis V. 1 Gr. & D. 579 ; 1 D. (N.S.) 338 ; 

*3 Q. B. 334 ; 11 L. J., Q. B. 11 ; 5 Jur. 1060. 

The court will not interfere to make a person 
who is not a party to the record pay the costs of 
the action, though he is the real party interested 
in the event of it. Ilayimrd v, Glffard^ 4 M. & 
W. 194 ; 6 D, P. C. 699 ; 7 L. J., Ex. 256. 

A solicitor, who, in order to induce a plaintiff 
to go on with a suit, agrees to indemnify him 
sigainst the costs, thereby niak' s the suit his own, 
and becomes liable to pay the costs of the defen- 
dant ; and this notwn’thstanding that by the 
abatement of the suit by the death of the plain- 
tiff before the hearing and the non-revivor by 
his executor, the remedy against the plaintiff’s 
estate may be gone. Flelclen v. Northern Uy. 
,of Buenos A y re, 9 ^ Joms^ In re, 40 L. J., Ch. 113 ; 
L. R. 6 (Ih. 497 ; 23 L. T. 655 ; 19 W. R. 361, 

Where plaintiffs sue on behalf of themselves 
and others, the persons on whose behalf they sue 
are not liable to the costs of the suit. Scott v. 
Ba.9oaU, 15 Sim, 559; 11 Jur. 550. Affirmed, 

2 Ph. 390 ; 11 Jur. 955. 

Parties in the same interest with the plaintiff, 
not joining as co-plaintiff‘s, are not entitled to 
the costs of a suit, wiiich as to their interests is 
tsuccessfuL England v. TJowns, 6 Beav. 279. 

A party to a cause, for wiiose benefit, in 
common w ith others, the cause has been prese- 
cuted, cannot avail himself of the benefit result- 
ing from the suit, d'seharged of the expenses of 
it, although he might have been made a paity 
without his authority. Hall v. Laver, 1 Hare, 
i571. Affirming 4 Y. & Coll. 218 ; 5 Jur. 241. 

In Ejectment.] — In ejectment, the court j 

lias jurisdiction ‘o order by rule the parties really 
conducting 1 he defence to pay the costs of the 
plaintiff, though those parties are strangers to 
the record, and claim no interest in the property. 
Mutchimon v. Greenwood, 4 EL k Bl. 324 ; 3 
C. L. R. 115 ; 24 L. J., Q, B. 2 ; 1 Jur. (N.S.) 329 ; 
S W. R. 165. 

To entitle a plaintiff in ejectment to call upon 
parties who are strangers to the record to pay the 
costs, it must be clearly shown that the defence 
was conducted by them for their own benefit in 
the name of a f>auper defendant ; it is no' enough 
to show that, they are interested as equitable 
taortgagees of part of the premises, and that 
they have endeavonred to make terms with the 
plaintiff after judgment signed. Aiutey v. 
Edwards, 16 0. B, 212, 

In ejectm, uit, the court wnll order the person 
for w4ose benefit, and at wdiose Instance, the 
action is bmught, though not a party to the 
jccord, to pay costs to a successful defendant, 
Jdohhs v. Vanderljrand, 4 B. & B. 904 ; 33 L. J., 
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Q. B. 17T ; 10 Jur. (N.S.) 745 ; 9 L. T. 760 ; 12 
W. R. 405. S. P., Dalbiao v. Delaeourt, 44 L. J., 

Ex. 129; L. K. 10 Ex. 210; 23 W. R. 632; 
Thornton v. 'Wilkinson, 9 Jur. (N.S.) 606 ; 8 
L.T. 507; 11 W.R. 916. 

Absent Party.] — The court has no authoritv to 
give costs against an absent party, upon an ex 
parte application. Cast v. Poyser, 26 L. J., Ch. 

93, 353 ; 3 Jur. (N.S.) 38. 

Costs against Third Persons on Certiorari.]— 

A party who attempts to carry on litigationv 
under cover of the protection us mlly afforded 
to justices of the peace may he ordered to pay 
the costs. Reg, v. Wheatley, 34 W. R. 257. 

Where Solicitor a Party.] — Where an action 
is brought against a solicitor, who defends it in 
person and obtains judgment, he is entitled upon 
taxation to the same costs as if he had employed 
a solicitor, except in respect of items wffiich the 
fact of his acting directly renders unnecessary. 
London Scottish Benefit Society v. Charley, 53 
L. J., Q. B. 551 ; 13 Q. B. D. 872 ; 51 L. T. 100 ; 

32 W.R. 781— C. A. 

Where one of a body of mortgagees is a solicitor, 
and acts as such in enforcing the security, he is 
entitled to charge profit costs against the mort- 
gagor, whether'' the mortgagees are trustees or 
not. Donald,9on, In re, 54 L. J., Ch. 151 ; 27 
Ch. D. 544 ; 51 L. T. 622. 

Where Solicitor one of Several Mortgagees.]— 
See Mortgage. 

Where Solicitor an Executor or Trustee.]— 
Trust AND Trustee. 

Where Jurisdiction of Court Impeached. ]— 

Where a county court judge appeared to a rule 
to show cause why he should not hear and deter- 
mine an action remitted to him, and the rule 
was discharged ; in an application for costs 
Held, that as it is not usual for a judge to be 
represented, unless the wdiole jurisdiction of his 
court is in question, he could not be allowed his 
costs. Ileg. v. Stonor,^ 50 L. T. 99. 

Where the whole jurisdiction of a court is 
called in question on an application for a pro- 
hibition, the judge is entitled to appear, to 
pi event the jurisdiction being lost, and will, if 
successful, be entitled in the Court of Appeal to 
his costs. Balds Case, Enrayh fs Case, 50 L. J,, 
Q. B. 234 ; 6 Q. B. D. 474 ; 43 L. T. 786 ; 45 J. R. 
284— C. A, And see Green, Ex pa/rtc, 51 L. J., 
Q. B. at p. 36 ; 7 Q. B. D. 294 ; 44 L. T. 632— 
C. A., as to cods of Lord Penzance and of the 
Vice-Chancellor of the Duohy of Lancaster. 

A judge is entitled to appear w'hen it is at- 
tempted to obtain a prohibition to his court, and 
the superior court cannot i-efuse to allow his 
costs if successful. Com'be v. Be la B ere, 22 
Ch. D. 348 ; 48 L. T. 303— G. A. 

Rule, that a party wdio merely supports the 
decision of a competent jurisdiction is never 
called OM to pay the costs of so domg. Att- Gen, 
v. London Corjioi'ation, 2 Mac. & Gr, 247 ; 2 Hall 
k Tw. 1 ; 19 L. J., Ch. 314 ; 14 Jur. 205. 

Liability of Public Officer to pay.]— W here 
the registrar of trade marks, by the direction of 
the commissioners of patents, refused to regis ter a 
trade mark ; — Held, i hat the court of appeal had 
no jurisdiction to give costs against the registrar 
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when the latter unsuccessfully appeals. Bother ~ 
ham's Trade Marh^ In re^ 49 L. J., Ch. 511 ; 14 
Gh. D. 585 : 43 L. T. 1— C. A. 

Where a court of inquiiy into a shipping 
casualty suspende I a master’s certificate on the 
invitation of the hoard of trade, the court of 
appeal ordered the board of trade to pay the 
costs of the appeal. The A^'i zona, 49 L. J., P. 
64 ; 5 P. D. 123 ; 42 L. T. 505 ; 28 W. E. 704— 
0. A. 

The court has no jurisdiction to make the 
comptroller pay the costs of a success' ul appli- 
cation to register a trade mark, though it will 
not order the applicant to pay the comptroller’s 
costs. Leafs Tiade Marli, In re, 55 L. J., 
Ch. 710 ; 33 Ch. D. 477 ; 55 L. T. 254 ; 35 W. K. 
99. 

2. Several Parties. 

Joinder of Plaintiffs — Some successful.] — Two 

plaintiffs joined in one action, claiming for sepa- 
rate and distinct causes of action. The case was 
referred, with power to the arbitrator to enter 
judgment, the costs of the cause to abide the 
event. The arbitrator found in favour of one 
plaintiff, and against the other, and entered judg- 
ment accordingly. On an application to review 
taxation of costs : — Held, that the successful 
plaintiff vras entitled to recover from the defen- 
dant the whole of his general costs of the action, 
and the defendant was only entitled to recover 
from the unsuccessful plaintiff the costs occa- 
sioned by joining such plaintiff. Gort ( Viscount') 
V. Bowfiet/, 55 L. J., Q. B. 541 ; 17 Q. B. D. G25 ; 
54 L. T. 817 ; 34 AV. E. G9G— C. A. 

Two owners of distinct properties joined in a 
suit to restrain a nuisance. The court con- 
sidered that a sufficient case of nuisance had in 
the case of the first plaintiff not been made out, 
but in the case of the second plaintiff had been 
made out. A decree was made foi an injunction 
so far as regarded the second plaintiff, and for 
the defendant to pay him his costs ; the bill as 
regarded the first plaintiff to be dismissed, and 
the costs occasioned by the addition of the first 
plaintiff’ to be deducted fiom the costs so to be 
paid by the defendant. Umfreville v. Johnsoii, 
44 L, J., Ch. 752 ; L. E. 10 ‘Ch. 580 : 23 AV. E, 
844. 

Liability.] — Each co-plaintiff is liable 

severally for all defendant’s costs of the suit, and 
there is no ap})ortionnient of the costs as between 
the co-plaintiffs and the defendant, apportion' 
ment being only in lespecttf funds; but a co- 
plaintiff may, in the progress of the cause, pro- 
tect himself from further costs, by a proper 
application to the court. Poole v. Pranks, ' 
Holl. 78. 

Defendants appearing Separately — Separate 
Sets of Costs,] — Two sets ot defendants joined 
in delivering a defence, and appeared by the 
same solicitor, but were represented by separate 
counsel at the trial, when the action was dis- 
missed with costs. The taxing-master allowed 
one set of costs only in respect of counsel, on the 
ground that the difference in the defences was 
not sufficiently material to justify appearance by 
separate counsel : — Held, on motion to vary the 
certificate, that the question was not one for the 
Lof the taxing-master; and the coui*t 
I of opinion that the defendants had in f i 


that the defendants were justified in appearing 
by separate counsel. Ager v. Blackloek, 56 L. T. 
890. 

One of two defendants (after appearing and 
pleading Jointly), two days befoie the trial, ob- 
tained an order to appoint a new attorney for 
himself. On taxation the master allowed him 
separate costs of the trial. The defendant had 
reasonable grounds for changing his attorney. 
The court refused to interfere with the niaster’a 
discretion. BoJfe v. Jolimon, G Man. k, G*. 759 ; 
7 Scott (N.R.) 496. 

The court allowed two sets of costs of an 
abandoned motion to A. and B., who were sheriffs 
of London and also sheriffs of Middlesex, and had 
been served with the notice of motion in each 
capacity. Von Bolton v. Cniden, 21 W. E. 
356. 

Two sets of defendants having put in separate 
answers, on the taxation of their costs the 
master refused to allow moic than one set : — 
Held, that there was no appeal. Beattie v. 
Phury {Lord), 43 L. J.. Ch. 80 ; 29 L. T. 419 ; 
22 W. E. 68. 

A. and B., two surveyors in partnership, who 
were employed as a firm vith respect to the 
matters m question in the suit, were made de- 
fendants for the purpose of discovery only. The 
bill also prayed that “ the defendants might pay 
the costs of the suit.” They put in separate 
answers, and appeared by separate coumel at the 
hearing. Prior to the healing they had disvsolved 
partnership. At the hearing a decree was taken 
by consent (as between the plaintiffs and the 
principal defendants) as to the matters in ques- 
tion in the suit, and it was admitted that A. and 
B. were entitled to their costs Held, that they 
were only entitled to (>ne set of costs between 
them, as they were not justified in severing in 
their defence. Bull v. Londoyi School 

Board, .■^4 L. T. 674. 

Two defendants pleading separately, and being 
represented by different counsel, although by the 
same attorney, are entitled to piosciit, for taxa- 
tion, separate bills of costs on the rule. Xeioton 
V. Boodle, 4 C. B. 359. 

8o, in an action on the case against many de- 
fendants, where one suffers judgment by default,, 
and a verdict is entered for the others, those for 
whom the verdict is entered are entitled to their 
costs. Prtce v. Harris, 2 D. P. C. 804 ; 10 Bing. 
557 ; 4 M. & Scott, 474 ; 3 L. J., G. P. 188. 

M here several defendants defend separately, 
and apparently by different attorneys, but all the 
business is virtually done by one, they are not 
entitled to charge by separate bills of costs, but 
must make a joint charge. Kanmi v. Pen rick. 
2 R P. C. 334. 

Where separate defences were unnecessarily 
but bona fide delivered by the same solicitor for 
different defendants, the costs of one defence only 
were allowed. Be BvrgJi v. Chh hester, Ir. E. 4 
Eq. 623 ; 19 W. E. 221. 

A solicitor who acts for two defendants in the: 
same interest should employ one set of counsel 
for both, although he act directly for one and as 
agent for the solicitors of the other. Walters v. 
Wehh, 39 L. J., Ch. 414 ; L. E. 9 Eq. 83 ; 21 
L. T. 657 ; 18W.E. 86. 

Where some defendants demurred to some 
counts, and the other defendants went to issue 
upon them, and all the defendants went to issue 
upon the other counts, 
demurred \ 
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were not entitled to have their costs taxed upon 
thatjudgmentjunder 8&;9Will. 3, c.ll. Forhesr. 
Gprgori/, 1 D. P. C. 679 ; 1 C.& M. 435 ; 3 Tyr. 385. 

Where in trespass two defendants pleaderl not 
guilty, and separate justifications, and one ob- 
tained a general verdict, and the other a verdict 
on his justification only : — Held, that the latter 
was not entitled to any costs on the issue found 
for him, llolroyd v. Freare, 4 B. & Aid. 700. 

If defendants in a suit for renewal file separate 
answers w’^here their defence is the same, the 
court will not make the usual decree, giving the 
defendants their costs, but will disallow” the 
costs of separate proceedings. Hamilton v. 
Patten., 1 Ir. Eq. R. 341. 

Where, apparently for the purpose of accumu- 
lating costs, several similar answers of vexatious 
length were put in on behalf of a number of 
formal defendants, who appeared to have acted 
upon an understanding with the plaintiffs, and 
under the directions of the same solicitor — on 
motion of the principal defendant, that further 
proceedings should be stayed, Ac , it w”as referred 
to the master to ascertain the amount due to the 
plaintiffs, and to tax their costs of proceeding 
against the principal defendant only, but not the 
costs of proceeding against the other defendants ; 
and it w”as further ordered, that the principal de- 
fendant should pay, Ac., he so undertaking, within 
ten days after the report ; and that the cause 
should be stayed in the meantime *, and the plain- 
tiffs should not be allow^ed their costs of appearing 
on this motion. Bateman v. Bateman, 2 Ir. 
Eq. R. 296. 

Where several are made defendants in respect 
of a joint fiduciary character only, or some 
having a beneficial interest unconnected and 
not conflicting with their duty, separate costs 
will not be allow”ed ; but if, from personal inteiest 
or other cause, it becomes impossible for them 
to answ”er with prudence together, they w”ill be 
aRow”ed. Gaunt v. Taylor, 2 Beav, 346 ; 7 L. J., 
Ch. 2 ; 4 Jur. 166. 

The same solicitor put in and set dow”n for 
hearing two pleas for w”ant of parties, for tw'o 
several defendants, and they were both allow'ed ; 
the plaintilf w'as ordered to pay the costs of one 
of su h pleas only. Tarhuch v. Woodcock, 3 
Beav. 289. 

The two co-heiresses of a trustee, w”ho lived at 
a distance from each other, were made parties 
to a suit for enforcing the peiformance of 
marriage articles. They submitted to act as 
the court might direct, and defended separately : 
— Held, they w’ere entitled to two sets of costs. 
Aldridge v. Westhrooh, 4 Beav. 212. 

The separate appointees of portions of an 
entire charge (and not those claiming partial 
or sub-interests in portions of it) are entitled to 
separate, costs as defendants in a suit relating 
to the estate charged. Hoops v. Kingston {Lord ). I 
11 Ir. Eq. R. 471. 

Where husband and wife, who w”ere living 
apart, had put in separate answers, and appeared 
by different solicitors, separate costs w”ere aliow'ed, 
there being no evidence in the cause of the 
grounds of their separation. Barry v. Woodham, 
1 Y. & Coll. 538 ; 5 L. J., Ex. Eq. 20. 

Husband and wife entitled in the wife’s right 
to a share of residue, were living apart, and they 
defended separately : — Held, entitled to only one 
set of costs. Garey v. Whittingham, 6 Beav. 
268 ; XI L. X, Ch. 334 ; 6 Jur. 646. 

A party entitled to a share of the residue 
beqaaA© bankrupt : — Heldj that he and his 


assignees were entitled to one set of costs 
between them. Ih. 

Where several defendants retain the same 
solicitor, each of them can only be charged wfith 
his proportion of the general co-^ts of proceedings 
taken on behalf of all. Ford, Ex parte, CoU 
quhoun, In re, 5 De G-. M. & G. 35 ; 2 Eq. Rep. 

304 ; 23 L. J., Ch. 515 ; 2 W. R. 286. 

Where several persons of one class are re- 
presented by separate counsel, there will be only 
one set of costs allowed for each class. Stevenson 
V. Ahington, 6 L. T. 345. 

Where a country solicitor is a defendant, it is 
competent to him to act as solicitor for his co- 
defendant, and employ his town agent to be his 
own solicitor, and two distinct sets of costs may 
thus be charged against the plaintiff. Bain-^ 
hrigge v. Moss, 3 Kay A J, 62 ; 3 Jur. (K.s.) 107. 

Two defendants, taking the same hue of 
I defence, but entitled to sever in defence, allowed 
the costs of separate counsel. 1 h. 

An original bill asked separate relief against 
one of the defendants, who theiefore put in a 
separate defence. The bill was afterwards 
amended, and that relief was struck out : — 
Held, that the defendant was justifieil in con- 
tinuing a separate defence, and was entitled to 
his costs on that footing. Shaw v. Johns )n, 

1 Dr. A 8m. 412; 30 L. ~J., Ch. 616; 4 L. T. 
461 ; 9 W. R. 629. 

The court does not compel pei&uns who have 
different shares m an estate to appear by the 
same solicitor because their intciests, as regards 
their opposition to the claim of the plaintiff, are 
identical. Bemnant v. Hood, 27 Beav. 613. 

Therefore the bill being dismissed with costs, 
each of such persons gets his separate costs ; 
but a trustee and his cestui que trust get but 
one set of costs between them ; and so the 
person entitled to a share, and all his incum- 
brancers, have but one set of costs, which is 
payable to the first incumbrancer. Ih. 

Co- trustees, being made defendants in a suit, 
may sever in their defence, where relief is sought 
against the one in a matter with which the other 
has nothing to do. Pi nee v. Beattie. 9 Jur. 

1119 ; 9 L. T. 315 ; 11 W. R. 979. 

The rule that where a joint fiduciary character 
exists, a joint defence should be always adopted, 
is too general. It does not apply where the 
joint parties are liable to account, and incur 
responsibility. Meade v. Sparhes, 1 Moll. 8. 

Where the bills was dismissed with costs, the 
court referred to the master to inquire whether 
it W'as necessary for parties, trustees, and the 
cestui que trust, appearing by the same solicitor, 
to file separate answers. Woods v. 5 

Hare, 229. 

Belegation of Authority.] — An action to 

set aside a sale of a life interest to the defendants 
on the ground of fraud was dismissed by the 
House of Lords with costs (11 App. Cas. 232), 
anti their lordships diiected that the taxing- 
master should coii'^idcr whether any of the de- 
fendants who appeared separately had sufficient 
reason for severing in their tlefences, and if and 
ill so far as it should appear they had not, the 
taxing-master was to allow only one set of costs, 
or only as many sets of costs as he should think 
right. The taxing-master allowed a separate set 
of costs to each of the six defendants, they havmg 
all appeared separately : — Held, that the House 
of Lords had delegated the decision of the 
question as to how many sets of costs should be 







COSTS — Parties, Payment to or hy. 


allowed to the taxing-master, and, unless it was 
shown that he had not exercised his discretion, 
his decision c<jul(l not he appealed from. Boswell 
V. Coahs, 36 Ch. D. 444 ; 58 L. T. 97 ; 36 W. E. 
209~C. A. 

Separate Taxations.]— Where there are 

several defendants who defend separately, and 
obtain a verdict generally, the costs of ail need 
not be taxed at the same time. Brneford v. 
Gnffin, 20 L. J., Ex. 287. 

Ill an action against several defendants, who 
had pleaded, the plaintiff obtained an order to 
strike out the names of some of the defendants 
on payment of costs, the defendants whose 
names remained having liberty to plead de novo. 
The mastei’ allowed the defendants who'^e 
names lemained the costs of the day only. 
The defendants subse(^ucntly pleaded, paying 
money into court, which was accepted ; and the i 
naaster taxed the plaintiff his costs, not allowing 
him the costs incurred subsequently to the former 
pleas : Held, that the successive taxations by 
the master were right, and that the defendants 
were further entitle<l to the costs of the former 
pleas. Jaeh^on v. Xuiui, 3 G. & D. 543 ; 4 0 E 
209 ; 7 Jur. 846. , Vi- 

Judgments against some Defendants.]— Three 
defendants, being sued for assault and false im- 
piisonment, appeared by the same attorney, but 
severed in pleading. The same evidence was 
adduced for all, with the exception of one 
witness, who was called for one of them 
separately ; that one being acijuitted, the master 
taxed him 10^. costs only Held, that he was 
entitled to recover fiom the plaintiff his aliquot 
proportion of the costs incurred by the three on 
their joint reTaim*!*, as well as the costs he had 
separately incuri ed, on satisfying the master that 
indemnitied by the other defendants. 
Cxrtjntns V. Aynastoo, 2 Tyr. 757. 

Where there aie several defendants, and a 
verdict passes against some and for otheis, the 
latter are eni itled to their aliquot proportion of 
tne whole costs incuri ed, and not merelv to 40.s* 
each. Geijfifh v. Jone% 4 B. P. 0. 15.9 • 2 C* 

EV2ff7 ^ ^ ^ 

When twm defendants in trespass sever in : 
pleading, but plead the same pleas, all going to ( 
the whole action, and one succeeds unon one ( 

successful defendant is entitled not only to his i 
separate costs of the issue on which ho lias sue- < 

joint costs, c 

unless the master is satisfied that, by reason of , 
oyunistances less ought to be allowed, c 
K I W 5 A. & E. 40.H ; 2 i 

111 such a case having appeared t 
by separate attorneys and cnn-nfipi Vn-i+ .-.a x 


Where several defendants are sued in trespass, 
and a verdict is found for the plaintiff on some of 
the issues against some of the defendants, and 
against him on all other issues, the plaintiff is 
entitled to the balance only of the costs, after 
deduction of all the costs of all the defendants. 
Starling v. Cozens or Cousins, 3 B. P. C. 782 ; 

2 C. M. & E. 445 j- 1 Gale, 159 ; 5 Tyr. 823 ; 4 
L. J., Ex. 223. 

Where there are several defendants, and one 
alone employs an attorney for all, the others are 
not entitled to claim any costs. Ib. 

Set-off of Costs.] — In trespass, four de- 
fendants pleaded separate pleas by the same 
attorney ; one, the geneial issue and a justifica- 
tion, upon both of which he was found guilty j 
another, similar pleas, but was only found guilty 
on the general issue ; and the two bthers, the 
general issue only, upon which they were 
acquitted : — Held, that the costs payable to the 
three last might be set-off against the costs 
which the plaintiff was entitled "to recover from 
the first. Lee v. Kendall 5 N. k. M. 310 : 

3 A. k E. 707 ; 1 H. & "W. 316 ; 5 L. J., K. B. 

W^here, in trespass, there were three defen- 
dants, wdio appeared by the same attorney, and 
pleaded jointly, and at the trial one of them was 
acquitted —Held, that the defendants’ attorney 
was entitled to h ive one-third of his general bill 
of costs against the three set-off against the 
amount of the plaintif[’’s bill : and unless there 
w^ere some special circumstances in the cases, 
the master was bound to adopt this principle of 
taxation. Xornia7i v. Climenson, 1 D. (N.s.) 718 • 

4 Scott (N.E.) 735 ; 4 Man. & G. 243 ; 11 L. J.’ 
C. P. 191. Cp. cases, post, col. 842. 

Bill dismissed— Some Defendants’ Costs only.] 

—When a bill was dismissed without costs as 
against the principal defendant, the costs of the 
defendants who in their official capacity had 
been made parties were ordered to be paid by the 
plaintifi: Bglin v. Dry den, 18 L. T. 549 j 16 
W . E, 837. 


w I — Having appeared 
by separate attorneys and counsel, but the at- 
torneys being members of the same firm, and the 
bnefs and evidence substantially the same the 

Sel bvl^ '' theVtieshmlS! 

peaied by the same attorney Held that fhn 
Uxation in that respect could not be disturbed. 

In an action of trespass against two defendants 
they pleaded by different attorneys, brappearS 
by the same counsel, and a verdict was found for 
one. and against the other Held that thp .Ip 
fmdant who obtained a verdict was only entitled 
a counsels fees, Sm 

yy.suf , 0 L. J.. Ex. 2o0 ; $ Jur. 753. I 


Judgment against Defendants— Costs of Sepa- 
rate Pleading.]— In an action of tort against two 
defendants they pleaded jointly payment into 
court^ only. The plaintiff replied, denying the 
sufficiency of the payment. One of the de- 
fendants then obtained leave to amend his 
defence, and added an alternative separate 
ence, denying any liability to the plaintiff. 
At the trial a verdict was found against both 
defendants for an amount beyond the sum paid 
judgment was entered for the 
plaintiff for that amount, with costs to be 
taxed Held, by Lord Esher, M.E., affirming 
the judgment c»f the Queen’s Bench Bivision 
1 defendant who delivered the separate 

deience was alone liable for the costs occasioned 
to the plaintiff by and in consequence of the 
separate pleading, and that the other defendant 
was not liable for those costs. By Fry LJ 
dissenting, that both defendants were jointlv 
an(l severally liable for all the costs of the 
Simmon v. Biason, 58 L. J 
Q; 1 529 ; 60 L. T. 560 ; 37 

W. E. 457 ; 53 J. P. 500— C. A. 

In a suit for account of tithes, the court, in 
aecreeing an account and payment, may appor- 
tion the costs, where the defendants haVesweral 
aetences. But where there is a common defence, 
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the costs must be paid by the defendants ^ 
generally. Esdalle v. Peacoc\ 1 Johns. 216. 

In Ejectment.] — Three ejectments brought 

against a landlord and his two tenants were con- 
solidated, the ejectment against one tenant (a 
pauper) to abide the event of the other, on the 
plaintiff obtaining judgment the landlord was 
ordered to pay the costs. Tlirmtout d. Joms v. 
Skentim, 10 B. & C. HO. 

Where one defendant has appeared separately 
and limited his defence to part of the lands 
•claimed he is liable for the whole costs unless he 
has confessed the claimant’s title. John^^oii v. 
M%IU, 37 L. J., C. P. 57 ; L. R. 3 G. P, 22 ; 17 
L. T. 215 ; 16 W. R. 132. 

Payment to one Defendant not Payment to 
other.] — Where judgment against two defen- 
dants in a joint action of contract against both is 
set aside, at the instance of the defendant A. only, 
for irregulaiity, vith costs (there being no rule 
to plead), and the costs arc paiil to the other 
defendant B., such payment is no answer to the 
demand of A. upon the allocatur- PhomUr v. 
8toalm. 2 D. & L. 2 ; 13 L. J., Q. B. 230 ; 8 Jur. 
449. 

Co-Defendant’s Costs paid hy Defendant direct 
and not hy Plaintiff] — In cases where, under 
the old practice in Chancery, the couit would 
have oidered the plaintiff to pay the costs of one 
defendant and have them over against another 
defendant, an order will now be made at once 
for one defendant to pay them to the other. 
liudow V. Grmt Britain Mutual Life Aw( ranee 
SoeUtij.ry^) L. J., Ch. 5' -4; 17 Cln D. GOO; 44 
L. T. 688 ; 29 W. R. 585~C. A. 

A decree for specific performance of a contract 
having been made against two defendants in a 
suit which had been rendered necessary chiefly 
by the misconduct of one of them : — Held, 
that as betw’een the two defendants the co^ts 
ordered to be paid by both of them to the plain- 
tiff ought to be borne by the defendant T., and 
that the other defendant should have liberty to 
apply in chambers as to the payment to him by 
T. of such costs. WiUim v. Thimism^ 44 L. J., 
€h. 527 ; L. R.20 Kq. 459 ; 23 W. R. 744. 

Defendants, who by persisting in an unfounded 
defence, have caused the suit to be proceeded 
with may be deci eed to pay the costs of their 
co-defendants and of tlic plaintiff, so far as the 
suit was pioperly constituted. Glynn v. Locke, 
2 Con. A; L. 21 ; 3 Dr. A; War. 11 ; 5 Ir. Eq. 
R. 61. 


prohibition obtained against them by the Kings- 
town commissioners to prohibit them from con- 
ducting an inquiry as to the propriety of making 
certain provisional orders, 'i’he Dublin corpora- 
tion had presented a memorial on which the 
inquiry was founded, praying that the board 
would order certain local acts to be amended ; — 
Held, that as the board had no power to do 
what the corporation asked, as they were acting 
in a quasi legislative capacity, and prohibition 
would not lie against them ; and as they were 
justified in coming before the court to obtain a 
decision as to their powers, costs must be granted 
them against both the corporation and the com- 
missioners. Kinrjstown ComroiHSionera, Exyarte, 
Local Governme7it Board, In re, 16 L. R , Ir. 
150. 

Joinder of Parties for the purpose of Costs.] — 

A vestry incorporated unrler the Metropolis 
Management Act, 1855, having resolved to incur 
certain unauthorised expenditure, an action for 
an injunction was commenced by the attorney- 
general, at the relation of a ratepayer, against the 
vestry and the movers and seconders of the reso- 
lution passed by the vestry, and some of their 
supporters. On motion on which the individual 
defendants were unrepresented, the vestry con- 
sented to a perpetual injunction without costs, 
and the plaintiffs then moved for judgment 
against the individual defendants in (lefanlt of 
pleadings, ami asked tliat they might be ordered 
to pay the costs of the action, 'i he statement 
of claim did not ask for costs against the vesti’y : 
— Held, that it was irreguUr to make the indi- 
vidual members of the vcstiy {lefem hints for the 
sole purpose of making them pay costs, and that 
as no costs were askeil against the vestry there 
was no necessity for an indemnity to the vestry 
from costs occasioned to it by the individual 
defendants having letl the vestry astray and 
that the acti(''n must therefore be dismissed as 
against the individual dcfciKlints, but without 
costs on either side. Att.-Gcn. y, Bermondsey 
1 estry, 51 L. J., Ch. 848 ; 46 L. 1 . 852 ; 30 
W. R. 872. Aflirmed, .52 L. J., Ch. 567 ; 23 Ch. 
D. 60 ; 48 L. T. 445 ; 31 W. R. 463 ; 47 J. P, 
153— C. A. 

3. Contribution eetwcen Co-Defendants. 

How Obtained.] — Where co-defendants are 
deciced to pay costs of an action, one co-defen- 
dant cannot, by an mdependeiit proceeding, 
obtain contribution in respect of such costs 
against the other. Middleioeek v. Beard fi,n0 
L. J., Ch. 777 ; 18 Ch. D. 236 ; 45 L. T. 404 ; 30 


ihMtd. t.x. 


Costs against Individual Members of Corpora- 
tion.] — The corpoiation of Dublin desired to 
change the name of a stieet ; in an action by 
householders for an injunction to restrain the 
corporation from effecting the change : — Held, 
that the corporation were not empowered to 
alter the name where such alteration would he 
injurious to the liouseholders, and costs were 
awarded against certain members of the corpora- 
tion who had taken an active part in passing the 
resolution to effect the intended change, and 
who had been named special defendants in the 
action. A nderson v. BuhlinCoryoration, 15 L. R,, 
Ir. 410. 


Body against whom prohibition sought — ^Two 
Sots of Costs.] — The Local Government Board 
moved to discharge a conditional order for a 


W. R. 45. 

The costs of all parties liable to make a con- 
tribution should he added together and borne by 
them in proportion to the shares in wLich they 
are bound to contribute. Moye v. Syarrow, 22 
L. T. 1,54 ; 18 W. R. 4U0, 

Where two defendants were sued for tithes, 
and one made default, the court decreed the 
whole costs against the other, and left him to 
get the contribution as he could. Lloyd v. 
Maekmorth, Bunh. 138. 

Where one of several co-df‘fcndaiits in a tithe 
cause, wherein a general decree for costs had 
been made, survived the rest, the court refused 
to order the costs to be apportioned so as to 
relieve the survivor from the whole of them. 
Michel V. Bullen, 6 Price, 87. 

Under a joint order for costs, one party 
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absconded, and was never served ; a proceeding 
against the other good. Bishop, Ess parte, 8 
Ves. 3H3. 

In what cases.] — ^Wherethe same solicitor acts 
for executor, and the other co-defendants, the 
estate will be charged in respect of the executor’s 
costs, only with that proportion of the sum due 
to the solicitor from his clients which the exe- 
cutor, as between himself and the co-defendants, 
ought to bear. Harmcr v. Harris, 1 Russ, l.lb ; 
25 R. R. 20. 

Where a bill was filed by a judgment creditor 
against three pemons as devisees of certain lands, 
liable to the judgment debt : — Held, that one of 
the defendants, wiio had paid his poitionof the 
debt before the filing of the bill, w^as entitled to 
his costs, as against his co-defendants, by w^hose 
default the suit was rendered necessary. Hales 
V. Kirby, 1 Ir. Eq. R. 116. 

One of the several cestuis que trustent of 
a fund charged upon land, filed a bill against 
the ow’ners of the estate, the other cestuis que 
tiuslent, and the trastees (who had refused to 
act), to raise its amount, and for payment 
thereof to the persons entitled Held, that the 
suit being for the benefit of all the cestuis quo 
trustent they w^erc bound to contribute, in pro- 
portion to their shares, to the difference be- 
tween the taxed costs betw’een party and party, 
and the plaintiff’s costs of suit, taxed as if he 

were the trustee of the fund. Baqqe v. , 3 

Ir. Eq. R. 404. 

Persons being churchwardens, overseers, and 
trustees of the poor, directed, in consequence of 
a resolution of the vestry, a prosecution to be 
instituted against certain persons accused of 
having concurred in the misapplication of 
paiochial moneys. One of them, having been 
comj)elled to pay the bill of costs of the attorney 
employed in the prosecution, is entitled to con- 
tribution from the others. Wrightsoii v. :Uaster- 
man, 5 L. J. (o.s.) Ch. 14. 

Where a decree has been had against several 
defendants with costs, and one of them has been 
compelled to pay the W'hole costs, the court will, 
by consent, (ieciee contiibution between the co- 
defendants on motion in the same suit. Pitt v. 
Bonner, 1 Y. & Coll. C. C. 670 ; 6 Jur. 636. 

In a suit for the recovery of tithe composition, 
there wns a decree for the plaintiff, wdth costs 
The plaintiff levied the full amount of the costs 
off one of the defendants Held, that the de- 
fendant was entitled to contribution from his 
co-defendants ; and that the court w'ould compel 
payment of such contribution by summary oider. 
Staples V. Smith, 6 Ir. Eq. R. 211. 

bemble, one of the co-ilefeiidants having died 
after the costs w^ere taxed, the other co-defen- 
dants were not bound to contribute in a greater 
proportion than if he were living. Ib. 

A decree against several for payment of costs 
is joint and several, but the costs given by it are 
in the nature of a debt, and therefore there must 
be contribution between the parties liable. 
JDaMin (Arekbishop) v. Trimleston (Larch, 13 
Ir. Eep R. 98. 

In a suit where the plaintiff and defendants 
are members of a club, the plaintiff cannot be 
made to contribute to the defendants’ costs. 
Hareey v. Bechwlth, 4 H. R. 258* 

4, Want ow Paeties. 

When the bearing of an action k adjonraed in 


order to allow parties to be added, the party 
who applies for the adjournment must pay all 
the costs incurred by the action having been in 
the paper for hearing, and not merely a fixed 
sum for costs of the day. Lydall v. Martbiwn, 5 
Gh. D. 780 ; 37 L. T. 69 ; 25 W. R. 866. 

Objection for want of parties not being taken 
till hearing, defendant generally does not get 
costs ; but wdiere the defect of parties was very 
gross and obvious, plaintiff was ordered to pay 
the costs of the clay. Keating v. Keating, 1 
Moll 218. 

Cause on hearing ordered to stand over for 
want of parties ; defendant not allow'ed costs of 
day because answer did not state objection. 
Mitohell V. Bailey, 3 Madd. 61. 

Where a respondent takes a formal objection 
to a petition for want of parties, and the petition 
is for that cause ordered to stand over, the costs 
of the day are in the discretion of the court. 
Thompson, Ex parte, Eeroqd, In re, 3 Dcac. 

C. 612 ; 1 Mont. & Ayr. 312,' 324. 

Where a cause is ordered to stand over for 
want of parties, the plaintiff, it seems, is bound 
to pay the costs of the day, Hdl v. Kirwan, 
Jac. 163. 

When at hearing of cause, objection is taken 
for want of parties, court should order cause to 
stand over, with liberty to amend bill by adding 
parties ; plaintiff paying costs. Green v. Poole, 
5 Bro. P. C. 604. 

Wliere a defect of parties, not suggested by 
the answer nor insisted upon by the defendants 
at the hearing, rendered it necessary that the 
cause should stand over for the purpose of 
amending the record by adding parties, the de- 
fendants were held entitled to the costs of the 
(lay. Att.~(P^n. v. Hill, 3 M}1. A C. 247. S. P., 
Loivrq v. Pulton, 9 Sim. 104 ; 7 L. J., Ch. 158. 

Cbjection for want of paities not being taken 
till hearing, defendant does not get his costs. 
Court V. Jeffery, 1 Sim. A S. 106. 

Wdiere a cause was ordeied to stand over for 
want of parties, with liberty to amend, the de- 
fendants, not having taken the objection by their 
answer, were refused the costs of the day. Wil- 
son V. Brovghton, 7 L. J., Ch. 120. 

Defendants admitted by their answer that all 
persons interested were parties to the suit, and 
at the hearing objected for v ant of parties, and 
the objection prevailed : — Held, that having 
misled the plaintiff, they ought to pay him the 
costs of the day. Price v. Bermigton, 2 Beav. 285. 

Wheic the court sees that a suit cannot 
effectually be brought to a hearing without 
certain parties, it will visit the costs arising 
from the defect of parties upon the party by 
whom the defect was occasioned, whether the 
objection for want of parties be taken by the 
answer or not. Bailey v. Bennett, 3 Y. & Coll. 
459 ; 3 Jur. 844. 

Where a defect of parties appears upon the 
bill, costs of the day will be allowed to the defen- 
dant,. at the hearing, although he has not taken, 
the objection by his answer. Parze v. Shai^mood^ 
5 Myl. k O. 96. 

Cbjection for want of parties raised by answer, 
and those parties added to the suit by amended 
bill, but not served, being out of the jurisdiction. 
Cn objection taken at the hearing : — Objection 
allowed, and costs of the day given, on the 
ground that the objection was raised by the 
answer, and the old practice in that respect re- 
mained unaltered. Moo die v. Bo/mvister, 1 Eq. 
Rep. ISO ; 17 Jur. 620 ; 1 W. R. 405. 
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Where an objection for want of parties is not 
taken by answerer affidavit, the costs of the day 
will not be allowed, although such objection is 
taken successfully at the hearing. Cox v. 
Stephem^ 2 N. K. 506 ; 9 Jur. (N-.S.) 1144 ; 8 L 
T. 721 ; 11 W. R. 929. 

When it is plain on the face of the bill that a 
suit IS defective for want of parties, a defendant 
raising the objection at the hearing is entitled to 
the costs of the day, although he may not have 
taken the objection by his answer. Rotof^dl v 
Morris, 4H L. J., Ch. 97 ; L. R. 17 Eq. 20 ; 29 L. 
T. 446 ; 22 W, R. 67. 


5. Misjoinder op Parties. 

Defendants.] — Where one or two defendants 
in an action of contract is 'Struck out of the record 
at the trial, and the plaintiff obtains a verdict 
against the other, the ordinal^ course of taxation 
is, to tax the whole costs of the action on each 
side, and deduct from the plaintiffs costs a 
moiety of the costs of the defence ; by analogy 
to the old rule in the case of the acquittal of one 
of two defendants in an action of toit. JRtulwau 
V. Webber, 13 C, B. (n.S.) 254 ; 32 L. J., C. P.84': 
7 L. T. 385. 

Extra costs occasioned by an infant being made 
a defendant, who ought to have been made a 
plaintiff, not allowed. Jlosbing v. MrJwJIs, 1 Y 
& Coll. C. C. 478 ; 1 1 L. J., Gh. 230 ; 6 Jur. 386. 

The judge having at the trial substituted for 
the defendant on the record the n.ame of the 
person really intended to be sued, and directed 
a veidictto be enteiedfor tlie plaintiff against 
him ; the court refuser I to ortler a verdict to be 
entered for the defendant named originally on 
the record, for the pin pose of enabling him to 
get costs, there being suspicion of collusion. 
jPothnore v. 8 Inmdf, 17 C. B. (N.S.) 725. 

Plaintiff decreed to pav the costs of a certifi- 
cated bankiupt who had been made a defendant 
to the suit. Patmell v. Ilurlcy, 2 Coll. 241. 

Plaintiff decreed to pay, out of a fund re- 
covered from pci sons \\ho had acquired it by 
a breach of trust, the extra co^t occasioned by 
making a party a defendant instead rff a co- 
plaintiff to a bill of revivor. Ib. 
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A person^ named a trustee without his know- 
ledge, and in that character a party to the suit^ 
having never accepted the trusts, is entitled to 
his costs as between solicitor and client. Slier ratt 
V. Bentley, 1 Russ. & M. 655. 

Costs of application by married women not a. 
party in the cause in her own name, given against 
the solicitor serving the notice. Betaqh y.Burhe^ 
2 MoU. 384. See now Order XVI. r.'ll. 

Solicitor acting without Authority.]— ^,0^ 
Practice (Parties)— -Solicitor. 


6. In Particular Cases. 

Trustee in Bankruptcy.]— BAvKRtJFTcy. 

Solicitor.]— Solicitor. 

Third Parties.] — See Practice. 

Executors.] — See Executor and Adminis- 
trator. 

Infants. J — See Infant. 

Liquidator,]— Company. 

Married Women.] — See Husband and Wife. 

Witnesses.] — See Evidence. 

Mortgages.] — See Mohtgaoe. 

Attorney-General. ]—,SVc C uo WN. 

Crown.] — Se‘^ Crown. 

Sheriff.] — See Sheriff. 

Trustees.] — See Trust and Trustee. 

In Eonna Pauperis.]— Practice (Par- 
ties). 


E. SEVERAL ISSUES. 

1. Since Judicature Acts. 
See Ord. LXY. r. 2. 


Plaintiffs— Time for Objection.— The proper 

time ^ for objecting to unnecesbary paities is at 
the fiist healing. If the defendant, the mort- 
gagor, neglects to do so then, he must pav the 
costs of such parties. Webb y. Blcssington (LordX 
1 Moll. 74. V. 

Indemnity — Solicitor.] — When cause at 

issue one plaintiff applied to have name struck 
out of bill, on ground that he knew not of its in- 
sertion, defendant objected, he being only plain- 
tiff of ability to pay costs. Objection good, and 
application refused ; but solicitor, who inserted 
plaintiff’s name, ordered to indemnify him. 
J'itterfon v. Osborne, Dick. 350. 

Although the name of one of the plaintiffs was 
made use of withoiiti his authority, yet he must 
remain liable to the costs of the suit, and must 
recover from the solicitor any expense he may be 
put to on that account. Bundas v. J)%itens, 2 
Cox, 236. kS. P., Stuelkey, Bx parte, id. 2^3. 

A biil being dismissed with costs, a person who 
was made a co-plaintiff, without his authority or 
knowledge, is liable for the costs to the defen- 
dant, but is entitled to be indemnified by the 
solicitor. Wade v. Stanley, 1 Jac. & Walk. 674. 


“ Event ” to be read Distributively.] — When in 
the same action the plaintiff obtains a verdict 
and judgment as to one cause of action, and the 
defendant obtains a verdict and judgment as to 
other and distinct causes of action, the word 
‘“•event ” in Ord. LV. r. 1, is to be read distribu- 
tively, and the defendant is entitled to tax his. 
costs of the issues found for him, provided no 
order otherwise is maae by the judge who tried 
the cause or the court. "Buie 62 of Rules of 
Hilary Term, 1853, is repealed by s. 33 of the 
Judicatuie Act, 1875. Mqe7\s v. Defries, 49 L. J.* 
Ex. 266 ; 5 Ex. D. 180 ; 42 L. T. 137 ; 28 W. B. 
406— 0. A. 

Where, in an action for the recovery of land, 
the plaintiff has succeetied as to certain definite 
closes, and the defendant has succeeded as to 
other closes, although there was only one demise, 
the veidict is to be entered distributively, and 
the case treated as if thei e were separate issues- 
The plaintiff therefore will get the general costs 
of the action and the costs ot the issues found for 
him, and the defendant the costs of those issues 
on w'hich he was successful. Jones v. Ourling. 
53 L. J., Q. B. 373 ; 13 Q. B. D. 262 ; 60 L, f. 
349 ; 32 W. R. 661-0. A. 
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PlaiatifF succeeding on part of Claim — ^Appor- chequer division declared the plaintiff entitled to 
lioumeut of Costs.] — In an action to recover the his full costs, and directed jud^^ment to be entered 
price of work done in and about a house the that the plaintiff do recover from the defendant 
plaintiff claimed for three distinct items of work 221. Ss. Qd. in respect of the cause of action in 
and recovered a sum of 37?. in respect of one of the statement of claim, with costs, and that the 
the items. An order was thereupon made “that defendant do recover from the plaintiff 91. 13.9. in 
the plaintiff recover against the defendant such respect of the cause of action in the counter- 
•costs as one of the masters may find that lie ha*' claim, with costs ; that the said sums and costs 
rightly incurred in recovering the above amount so recovered should be set-off, and the party in 
to be taxed ; and that the defendants recover whose favour there should be a balance should 
lagainst the plaintiff such costs as they have recover from the other such balance : — Held, 
rightly incurred in defending themselves on those that one judgment should be entered for the 
points on which they have succeeded to be also plaintiff for 12?. 155. 6^?., and that the plaintiff 
taxed : ” — Held, that upon the true construction having recovered less than 20?. was entitled to no 
of the order the plaintiff was entitled upon costs. In such a case a true set-off is not de- 
taxation to be allowed the general costs of the prived of its real character of a defence by being 
cause, excluding only such costs as were applic- described and pleaded as a counterclaim. Iti/afi 
able exclusively to the two items on which he v. Fraser, 16 L. B. Ir. 353 — C. A. 


failed, and that the defendants were entitled to 
fee allowed such costs only as were incurred 
exclusively with respect to the two items on 


See also ante, col. 695. 

Defendant withdrawing Defence.] — ^Whereone 


which their defence was successful. Sparrow v. of two defendants to an action of c;iectmcnt 
Hill, 60 L. J., Q. B. 675 : 8 Q. B. D. 479 ; 44 withdrew his defence, and was oidered, as one 


L. T, 917 ; 29 W. R. 70.5 — C. A. of the terms on which such withdrawal was per- 

mitted, to pay to the plaintiffs their costs of the 

Chancery Division.] — The practice in the action “so far as they were occasioned by the 

taxing-master’s office with regard to the appor- defendant's defence ” down to the date of the 
tionnaent of the costs of an action in the chancery application to withdraw : — Held, that the effect 
division, where each party is partially successful of the older (the terms of which followed the 
at the trial, is settlecl according to the form of language of the Common Law Procedure Act, 
order in Fnight v. FursseLl (49 L. J., Ch. 120). 1852, s. 205, and were practically identical with 
J’enkim v. Jackson, 60 L. J., Ch. 206 ; [1391] 1 that of Judicature Act, Ord XXIII. r. 1) was to 
dh. 89 ; ^ 63 L. T. 088 ; 39 "\V. B. 242 — C. A. relieve the withdrawing defendant from the 
A plaintiff claiming an injunction in respect general costs of the action, and to make him 
of three separate subjects of complaint, sue- liable only for the additional or increased costs, 
oeeded as to one, but faileil as to the remainder, over and above the general costs, occasioned by 
By the or<ler, taxation was directed to the costs such defendant having defended the action, 
of the defendant of s > much of the action as had Real and Personal Advance Co. v. McCarthy, 18 
been dismissed, and of the plaintiff of the rest of Ch. D. 362 ; 45 L. T. 116 ; 30 W. B. 481. 
the action, with a set-off of the costs of the 

plaintiff against those of the defendant. The Reference — “Costs to abide Events’’ — Each 

taxing-master taxed the plaintiff’s and the de- Party in part Successful.]— A plaintiff having 
fendaiit’s costs of the whole action and allowed claimed for goods sold and delivered, and for 
: ' one-third to the plaintiff and two-thirds to the commission, and the defendants having counter- 
defendant. Upon a summons by the plaintiff, to claimed for moneys collected by the plain- 
vary the certificate, by oi dering each item to be tiff on the defendants’ account and for work 
oonsidered separately, and according to the sub- and labour, the action was referred to an arbi- 
ject of complaint, in respect of which each item trator under an order of reference whereby 
might turn out to have been incurred, to be paid “ the costs of the cause, and the costs of the re- 
by the plaintiff or the defendant, as the case may ference and award, shall abide the event.” The 
be : — Held, that the taxing-master had pro- arbitrator found the issues on the claim in favour 
oeeded upon the usual principle, and that the of the plaintiff, and awarded him a sum of money 
•certificate was correct. Knight v. Purssell, 49 in respect thereof, and found the issues on the 
Jj. J., Ch. 120 ; 41 L. T. 581 ; 28 W. B. 90. counterclaim in favour of the defendants, and 

, awarded to them a sum of money in respect 

Issues on wnicn Plaintiff Nonsuited.] — In an thereof. After deducting the sum found for the 
action tried by a jury where the plaintiff succeeds plaintiff from the sum found for the defendants, 
upon some issues but is nonsuited upon others, a balance of 97?. was due to the defendants : — 
and no order is made as to costs, the defendant Held, that the word “ event ” in the order of re- 
os entitled under Ord. LV. r. 1, to the costs of the ference must be construed distributively, and 
which the plaintiff was nonsuited, that judgment must be entered for the de- 
y. 51 L. J., Q. B. 641 ; 8 Q.B. D. fendants, who were entitled to the costs of the 

mb ; dU W. B. 779. action, reference, and award, but that the plain- 

«« ri * 1 • .L 1 entitled to the costs of the issues found 

When Counter claim set up,] — In an action in his favour. Raines v. RromJey (6 Q. B. D. 
broughtforahqmdatcddemandof 25?, forwork 691) explained. Lund v. Campbell 54 L. J., 
and labour, 1 he defendant pleaded a cross- Q. B. 281 ; 14 Q. B. D. 821 : 53 L. T. 900 : 33 
hquiflated demand as a counterclaim, and the W. B. 510— C. A. 

c on the statement of In an action the defendants denied all the 

aaim tor 221, ^s. 6^-, and for the defendant on allegations of the statement of claim, and, as an 
the counterclaim of J?. 13.9., and the judge at the alternative defence, paid a sum of money into 

entered for the court in satisfaction of the plaintiff’s claim. This 
! sum the plaintiff did not accept. The cause was 

taxing-master allowed the defendant full costs, referred, the costs of the cause, reference, and 
and on motion to review his taxation, the ex- award to abide the event. The arbitrator found 
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all the iss]ies, except one as to special damage^ 
in favour of the plaintiff ; and he also found 
that the money paid into court was enough to 
satisfy the plaintiff’s claim in respect of the 
subject-matters of the action : — Held, that the 
defendants were entitled to the general costs of 
the action and award, and to the costs of the 
issues found in their favour ; but that the plain- 
tiff was entitled to the costs of the issues on 
which he had succeeded, for that the costs ought 
in such a case to be taxed in the same manner 
as though the action had been tried out in the 
ordinary course of law. Goutard v. Cari\ 53 
L. J., Q. B. 55 ; 32 W. R. 242—0. A, 

Where an action is referred to an arbitrator, 
“the costs of the said cause, of the reference, 
and of the award to abide the event,” and the 
plaintiff is successful on his claim, and the de- 
fendant on his countei claim, the amount re- 
covered by the plaintiff exceeding the amount 
recovered by the defendant on his counter claim, 
the defendant is entitled to the costs of the 
issues on which he is successful, notwithstanding 
that the subject-matter of the claim and counter- 
claim is the same. Pmmoi v. Bipley^ 50 L. T. 
629 ; 32 W. R. 463. 

On a reference to arbitration, the costs “ to 
abide the event,” the word “event” means the 
event of the whole action, and where the plaintiff 
is substantially successful in the action he is 
entitle( I to the general costs of the action, and 
the defendant only to the costs of those issues on 
which he has been successful, notwithstanding 
that on the ref erence the defendant has recovered 
more upon his counterclaim than the plaintiff on 
his claim, and tliat the success of the plaintiff on 
the whole action is due to the defendant having 
paid money into court prior to the reference. 
Waring v, Pcarmaii^ 50 L. T. 033 ; 32 W, R. 
429. 

An action and all matters in difference were 
refeired, the costs of the cause, reference, and 
award to abide the event : — Held, that the word 
“ event ” must be construed distributively ; and 
that upon an award by the arbitrator deciding in 
the plaintiff's favour upon the claim, but in the 
defendant’s favour upon a matter in difference 
not raised in the action, the plaintiff was entitled 
to the costs of the action and the defendant to 
the costs of the matter on w^hich he had suc- 
ceeded. Ila trite v. Br'tar^ 54 L. J., Q. B. 315 ; 
14 Q. B. 1). 841 ; 52 L. T. 432 ; 33 W. R. 613. 

The appellants brought an action against the 
respondent in which their statement of claim 
concluded for a lump sum as unliquidated 
damages. The cause was referred upon the 
terms that the award of the arbitrators should 
be “ for a sum certain for the plaintiffs, or 
an award for the defendant as the arbitrators 
may find,” with liberty “ to enter the said award 
as the verdict in this cause, and to sign final 
judgment therein”; costs to follow the verdict 
and be taxed in the ordinary way. The arbi- 
trators awarded to the plaintiffs an amount less 
than one-quarter of that claimed in the state- 
ment of claim, and a verdict was entered for the 
sum so found due : — Held, that, even apart from 
the terms of the reference to arbitration, the 
court had no power to direct a verdict to 
be entered for the defendant for the difference 
between the amount claimed by the plaintiffs 
and the amount awarded by the arbitrators, and 
the costs to be taxed on the footing that the i 
defendant had succeeded as to parts of the 
claim. O'JRourhe v. MaUways Commissioner^ 69 


L. J., P. 0. 72 ; 15 App. Gas. 371 ; 63 L. T. 66- 


Plaintiff recovering less than £ 20 .] — 

In an action of contract the defendant counter- 
claimed. By the award of a special referee it 
was found that the plaintiffs were entitled on 
their claim to 13^. 12tS\ Gr/., and that the defen- 
dant was entitled on the counterclaim to* 
63/i. Ss. &d, : — Held, that by reason of the pro- 
vision of s. 5 of the County Courts Act, 1867^ 
the plaintiffs were not entitled to the costs* 
ef the Issues found for them on the claim. 
Limd V. Camphell (supra), distinguished- 
Ahrleelier or Ahrhecltet v. Frosty 55 L. J., Q. B- 
477 ; 1^ Q. B. B. 606; 55 L. T. 264 ; 34 
W. K. 789. Atul nee also post, cols. 814, et seq[- 

2. Befoer Judioatuee Acts. 

Verdict entered Bistributively.] — Where, in? 
an action for disturbance of a ferry, t|ie plaintiff 
alleged in his declaration that he was possessed 
of an ancient ferry for passengers and goods 
to and from A., from and to B,, and the 
defendant pleaded not possessed, and a traverse 
of the ancient and entire right of ferry, and 
the jury found that there was a ferry from 
A. to B. only : — Held, that the verdict might be 
entered distributively for the plaintiff for so* 
much as was proved at the trial. Gilen v. Groves^ 

6 D. & L. 146 ; 12 Q. B. 721 ; 17 L. J., Q. B. 323 
12 Jur. 1084. 

In an action for conversion of goods, the 
verdict may, on the general issue, and a plea of 
not possessed, be entered distributively ; and 
when a verdict has been tahen for the plaintiff, 
subject to a point reserved, on which the defen- 
dant has leave to move to enter the verdict, or to 
reduce the amount of damages, and the court, on 
the hearing of the riile, determines in favour of 
the plaintiff, except as to a portion of the goods 
claimed, distinguishable whether as fixtures or 
otherwise, this is equivalent to a direction that 
the verdict should be entered for the defendant 
for such portion, and not merely that the damages 
shall be reduced by the value of such goods, and 
the costs will follow such entry of the verdict, 
as on a distributi’s e issue. Frenhney v. Welh^ 26 
L. J., Ex. 228. 

When a cause is taken down to trial, while 
demurrers are pending, and at the trial there is a 
verdict for the plaintiff subject to leave to enter 
it for the defendant, and the court holds the 
counts bad, and also directs the verdict to be en- 
tered for the defendant on these counts, the 
plaintiff is not entitled to the general costs of 
the trial on those counts, save as to particular 
issues on which he has really succeeded in point, 
of proof. Oxtenliam v. Smithy 10 W. R. 649, 

Action for money had and received in respect 
of sums paid under protest on the admission of 
the plaintiff to copyhold premises, alleged to be 
charged in excess. The particulars of demand 
consisted of eleven items, amounting in all to 
17^. 1^. On a case reserved, it appeared that the 
plaintiff insisted that the principle on which the 
fees were charged was faulty, of which opinion 
was the court in some instances, but not all; 
and the court directed that the master should 
reduce the charges by allowing only a quan- 
tum meruit in respect to the greater part of the 
charges. On one item, 3^. for proclamations, the 
master allowed the whole charge; on three 
items he disallowed the charge altogether, and 
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in all the others made a reduction. The whole 
reduction of the charges amounted to 91. 15 . id. : 
— Held, that the defendant was entitled to have 
the verdict entered distributively, viz. : as to 
91. 1.?. id. for the plaintiff ; and as to the residue, 
71. I9s. 8d. for the defendant, and that each 
party was to be allowed his costs in respect of so 
much as he had succeeded upon. Traherne v. 
mrdrnr, 8 EL & Bl. 161 ; 26 L. J., Q. B. 259 ; 3 
Jur. (K.S.) 1100 ; 5 W. B. 817. 

If a plea contains several substantial defences 
(so that it might have been divided into so many 
separate pleas), then any one of those defences 
being proved, the defendant succeeds on the 
issue of that plea, but has the costs only of so 
much of the plea as is found for him, and the 
plaintiff has no costs in respect of the rest of the 
plea. Reynolds v. Harris, 3 0. B. (N.s.) 267 ; 
28 L. J., C. P. 26 ; 5 Jur. (N.S.) 365. 

The defendant’s costs in such case include the 
expense of evidence applicable to the part of the 
plea found for him, though it may also be applic- 
able to the residue of the plea. Ib. 

Apart from costs in the cause, costs are only 
given by the 15 & 16 Viet. c. 76, s. 75, to a party 
who succeeds upon an issue raised on the record. 
Ib. 

Where a plea is pleaded to the whole declara- 
tion, which includes two separate claims, and the 
defendant succeeds as to the first claim, but fails 
as to the ^sceond, and a verdict is entered distri- 
butively, the costs of the issues arc to be taxed 
as though the plea had been originally separated 
into two, each pleaded to the parts respectively. 
Davis V. T/iooKiH, 5 Jur. (N.S.) 709. 

When a declaration contains a count for 
slander with other counts, and the jury finds a 
general verdict for the plaintiff, with 40.j. 
damages, the verdict must be apportioned be- 
tween the different counts, and the plaintiff is 
■only entitled to recover so much for costs as the 
damages, which are apportioned to the count for 
slander, amount to. Burton v. Low, 16 L. T. 
385 ; 15 W. K. 791. 

A declaration alleged that the plaintiff ob- 
tained judgment and execution againsjb B., and 
the defendant, as sheriff, arrested *him but 
allowed him to escape. Pleas — ^first, not guilty ; 
and, secondly, that B. provluced to the sheriff’s 
officer a certificate of the registration of a deed 
between B. and his creditors, whereupon the 
officer discharged B. Issue joined, and demurrer 
to the second plea; and replication, that the 
cause of action against B., in respect of which 
judgment was recovered, first accrued after the 
registration of the deed, and the plaintiff was not 
a creditor of B., bound by the deed. Issue joined 
on the replication, and demurrer. Judgment 
was given on the demurrers, that the second plea 
was bad in substance and the replication good. 
A verdict was afterwards found for the plaintiff 
on not guilty, the jury assessing the damages at 
the amount of the judgment debt; and the 
■court afterwards, on the facts, directed the ver- 
dict on the replication to the second plea to be 
entered for the defendant : — Held, that the de- 
fendant w'as entitled to the postea, and to have 
the judgment entered for him ; for that it was 
immaterial that the second plea appeared on the 
record as bad, as the replication and verdict 
cured the defect, and showed that the defendant 
had succeeded on the merits, Diqmm v. Bailv. 
10 B. & S. 891 ; 40 L. J., Q. B. 68; L, B. 6 
<2. B. 47 ; 23 L. T. 706 : 19 W. B. QK 

To a count upon a maldne ^policy of ihSwrahOfe 


upon a submarine telegraph cable, alleging a 
total loss, the defendant pleaded that the sub- 
ject-matter of the insurance was not, nor was 
any part thereof, during the risk covered by the 
policy, lost by the perils insured against. The 
plaintiff, at the trial, sought to recover on the 
policv^ for the depreciation in the value of his 
interest in the cable conseiiuent upon the failure 
of the scheme (the cable never having been suc- 
cessfully laid), and also for the value of 373 
miles of cable, wdiich were admitted to have 
been lost by the perils insured against ; and had 
a verdict in respect of the lost portion of the 
cable only : — Held, that in such case the count 
must be regarded as containing two distinct 
allegations, one in respect of a total and the 
other in respect of a partial loss ; and the plea 
as^ applicable to either ; and that the issue 
raised was therefore a divisible one, on which 
the verdict should be entered distributively, so 
as to entitle each party to costs proportioned to 
his succests in the action. Paterson v. Harris, 2 

B. & S. 814 ; 31 L. J., Q. B. 277 ; 9 Jur. (N.S.) 
173 ; 6 L. T 576 ; 10 W. B. 757. 

Plaintiff Nonsuited.]— A defendant in case of 
a nonsuit was entitled to costs, under 23 Hen. 8, 
c. 15, although he may not have had a verdict 
in his favour on every part of the record. Mder- 
tni V. Bin mens, 5 D. & L. 680 ; 17 L. J., C. P. 
277 ; 12 Jur. 728. 

Cases before C. I. P. Act of 1852.]— Action for 
work and labour. Pleas (except as to 60/.), 
never indebted, payment and set-off ; and as to 
60/., payment into court. Issue having been 
joined on^ all the pleas, the first was found for 
the plaintiff, and the other two for the defend- 
ant : — Held, that the plaintiff (the defendant 
being entitled to the costs of the cause) was 
not entitled to his costs as a witness, unless his 
evidence was confined exclusively to the issue 
found for him ; and that if he was calletl to 
prove that a greater debt once existed than the 
payment and set-off covered, his evidence was 
not so confined. Cl thier v. Gann, 13 C. B. 220 ; 
22 L. J., C. P. 98 : 17 Jur. 736. 

A declaration contained three counts, to the 
first and third of which the defendant demurred, 
paying 25.9. into court on the second, and pleading 
to the fourth. The plaintiff joined in demurrer, 
took out the 255. in satisfaction as to the second 
count, and joined issue on the plea to the fourth 
count. At the trial there was a verdict for the 
defendant on the fourth count, and a contingent 
assessment of damages for the plaintiff on the 
demurrer to the first and third counts ; and the 
plaintiff afterwards obtained judgment on the 
demurrer Held, that the defendant having 
succeeded upon the only issue of fact, was 
entitled to the costs of the trial, deducting the 
costs which the plaintiff would have been 
entitled to upon a writ of enquiry as to the 
first and third counts. Smith v. Hartley. 11 

C. B. 678. 

Where several pleas are pleaded, and one of 
them, which amounts to an answer to the whole 
action, is found for the defendant, and others 
for the plaintiff, the latter is entitled to the 
costs of the issues found for him, including a 
portion of the briefs and counsel’s fees. Hazle- 
wood V. Baoh, 9 M. & W. 1 ; IB. (n.s.) 94 : 
11 L. J., Ex. 89 ; 6 Jur. 107. ^ 

Action for false imprisonment. Pj, 0 $s, ptci 
gniltj and a justification under a ca. sa. Bcoli- 
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cation, a breaking open of an outer door ; re- “ Costs of issue ” include costs of the trial of 
joinder thereupon. Verdict for the defendant them. Eiji^e v. Thorpe^ 0 D. P. G. 768. 
on the first, and fur the plaintifiE on the second The defendant is entitled to the costs of all 
issue : — Held, that the defendant was entitled to issues found for him, although they exceed the 
the general c )sts of the cause. Nbvotm v. Halford, costs of those found for the plaintiff. Mtlmr v. 

2 B. & L. 826 ; 1 C. B. 141 ; 14 L. J., C. P. 145. Graha>n, 2 D. P. C. 422. 

Where a defendant pleaded the general issue. And if a verdict is found for the plaintiff on 
and several special pleas, which were involved in some counts, and for the defendant on others, 
the general issue, and the defendant succeeded the defendant is entitled to hive the costs of 
on the general issue, but the special pleis were those counts which are found for him deducted 
found for the pliintiff, the general issue is to be from the general costs in the cause. Knight v. 
construed distributively, for the purpose of the Broion^ 2 M. & Scott, 797 ; 9 Bing. 643 ; 1 D. IP. 
taxation of costs ; and the defendant is not to 0. 730. 

be allowed the costs on so much of the general If a defendant pleads the general issue and 
issue as is involved in the special pleas found several special pleas, and the jury finds for him 
for the plaintiff, but such last-mentioned costs on the general issue, and for the plaintiff on the 
are to be allowed to the plaintiff. NichoUon v. special pleas, the latter is entitled to the costs of 
JDijson^ 1 B. & L. 276 ; 11 M. & W. 545 ; L. J., tae pleadings and witnesses on those pleas. Mart 
Ex. 336. V. Outbash, 2 B. P. 0. 456. 

In trover for waggons, wheelbarrows, iron Trespa-s. Pleas, not guilty, and son assault 
rails, &c., a verdict was given for the plaintiff demesne ; the defendant having a verdict on the 
for 1.850/., but afterwards, on the argument of a latter plea, and the plaintiff on the former, the 
special case, was reduced by consent to 600/., and defeinlant is not entitletl to the costs of the issue 
the following rule was drawn up : ‘‘ It is ordered, on the former. Mullins v. Scotty 5 Bing. (K.o.) 

by consent, that the verdict found for the plain- 423 ; 8 L. J., 0. P. 220. 

tiff on the trial of this cause be reduced to 600/., The rule does not apply to paupers ; and the 
and that, as to the residue of the claim, the ver- costs of such of the opposite parties, who have 
diet be entered for the defendant” : — Held, that got verdicts, cannot be deducted from the plain- 
this was the proper course, the issue being divisi- tiff's costs of the cause. G )Uf//'nhfim v. Lane, 4 
ble, and that the plaintiff was not entitled to B. P. 0. 482 ; 1 M. & W. 136 ; 1 Gale, 343 ; 1 
have the verdict entered generally for him ; but Tyr. & G. 216. 

the defendant was entitled to a verdict and his When there are several issues, some of which 
€OSts, as to so much of the cause of action on are abandoned at the trial, the plaintiff is entitled 
which he had succeeded. Williams y. G.W, Rg., only to the costs of those parts of such briefs, 

8 M. W. 856 ; 1 B. 16 ; 10 L. J., Ex. 472. and such of the witnesses as were necessary for 
Action for selling a vessel under a misrepre- the issues on which he succeeded. Ih. 
sentatioii that it was fit to be placed in class A. Where, in an action for libel, on the general 
in the register at Lloyd\. Pleas, not guilty ; issue, the jury found fur the plaintiff, and also 
and a traverse of the unfitness The jury found found as a fact, that a great pirt of the declara- 
a verdict for the defendant on the first issue, tion did not apply specifically to the plaintiff, 
and fur the pliintiff' on the second : — Held, that though there were inueiidoes, by which it was 
the master correctly taxed the costs in disallow- endeavoured to connect him with the matter 
ing to the defendant the costs of the witnesses complained of : — Held, that the defendant was 
mailed by him to prove the second issue, and in entitled to the costs of that part. Frudhomma 
allowing to the plaintiff the costs of the witnesses v. Frazier, 4 N. M. 512 ; 2 A. & E. 645 ; 1 H. 
called by him for that purpose ; although it W. 5 ; 4 L. J., K. B. 87. 
might have been otherwise if the general issue Where some issues are found for the plaintiff, 

oniy had been pleaded. Daniel v. Barrijs 3 G. and some for the defendant, the latter will be 
A: B. 277 ; 4 Q. B. 59 ; 12 L. J., Q. B. 113; 7 entitled to the costs of the witnesses who are 
Jur. 41. called exclusively in support of the issues found 

Where a plaintiff succeeded upon the issue of for him, but not of those who are a so examined 
never indebted, but the defendant upon the plea to disprove the issues found for the plaintiff, 
of set-off : — Held, that the plaintiff was not Crowther v. Elmell, 4 M. dc W. 71 ; 6 B. P. C- 
entitled to the costs of a witness whose evidence 697 ; 1 H. & H. 187 ; 7 L. J., Ex. 2 >1 ; 2 Jur. 
was material to prove the issue found for the 760. 

defendant, as well as that found for the plaintiff. In an action of libel, in which there was a plea 
Freeman v. Rosher, 18 L. J., Q. B. 105 ; 13 Jur. of not guilty, which was fouiul for the defendant, 
427. and a special plea, in support of which no evi- 

A party succeeding on an issue which entitles dence was given, but which was found for the 
him to the postea and the general costs of the plaintiff : — Held, that the plaintiff was entitled 
cause, is entitled to the costs of all witnesses to the postea, for the purpose of having his costs 
attending to prove that issue, whether their evi- on the sehond iS'sue. Fmpsim v. Fairfax, 8 A. & 
dence applies to any other issue or not. But the E. 296 ; 3 N. (k P. 385 ; 1 W. W. &; H. 353 ; 2 

opposite party is entitled only to the costs of Jur. 441. See Spencer v. Manet ton, 4 A. B, 

such witnesses as attend solely to prove the issue 413 ; 6 N. & iM. 22 ; 1 H. & W. 700. 
on which he succeeds ; and if they also attend Where, in trespass, the jury foun<l for the de- 
to prove an issue on which he fails, he is not fendant upon a plea which went to the whole 
entitled to any costs in respect of them. Welby cause of action, and the judge thereupon dis- 
V. Dromn, 5 B. k Jj. 746 ; 1 Ex. 770. charged them as to the other issues : — Held, that 

Where the general issue is pleaded to a decla- the defendant was not entitled to the costs of 
ration containing several counts, it tenders a dis- the pleadings or witnesses in respect of the issues 
tiiict issue upon each count ; and the defendant upon which no verdict was given. Valla nee v. 
is entitled to the costs of those counts found for Feans, 2 B, P, 0. 118 ; 1 0. & M. 856 ; 3 Tyr. 

him. Cox V. Thomason, 2 C. & J. 498 ; 1 B. P. 0. 865 ; 2 L, J., Ex. 272. S. P., Butler r, M>bwn, 

572 ; 2 Tyr. 411 ; 1 L. J., Ex. 187. 5 Scott, 824. 
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Before the issue was made up, the cause was i 


referred, the costs of the cause were to abide the 
event of the award. The arbitrator found that 
the plaintiff had sustained damage to a certain 
amount upon one of the breaches of covenant 
specified in his particulars ; and as to the rest, 
that he had no cause of action against the de- 
fendant : — Held, that the defendant was entitled 
under r. 74 H. T., 2 VViU. 4, to the costs of those 
issues that were found for him, notwithstanding 
the cause was not in strictness at issue. Dambuz 
V. Richnan, 1 Scott, 564 ; 4 H. P. C. 129 ; 1 
Hodges, 75. 

A party entitled to the costs of the pleadings 
on any issue found for him, is entitled to all other 
expenses incidental to those pleadings, as briefs, 
witnesses, &c. Bird or Bond v. Hlgginmn^ 6 
N, & M. 799 ; 5 A. & E. 83 ; 2 H. & W. 278 ; 

6 L. J., K. B. 262. 

If the issues found for the defendant, taken 
together, form an answer to the whole of the de- 
claration, the defendant is entitled to the general 
costs of the cause ; although some issues may 
have been found for the plaintiff, and damages 
assessed on them. JProheH v. Rlhilli])s^ 5 D. P. C. 
473 ; 2 M. & W. 40 ; 2 Gale, 235 ; 6 L. J., Ex. 10. 

!So also where the defendant succeeds on one 
issue, wdiich goes to the whole cause of action. 
Bayley v. Long^ 5 D. P. C. 616 ; 3 Bing, (n.c.) 
781 ; 4 Scott, 481 ; 6 L. J., C. P. 191 ; 1 Jur. 310. 
S. P., Smith V. Brown, 5 D. P. C. 736 ; 3 Hodges, 
144. 

Trespass. Justification under a right of way 
to carry water and goods. As to the w^ater, 
verdict for the defendant ; as to the goods, ver- 
dict for the plaintiff : — Held, that the defendant 
had substantially succeeded, and was entitled to 
the general costs in the cause. Knight v. Woore, 

3 Bing. (N.C.) 534 ; 4 Scott, 360 ; 5 D. P. C. 487 ; 

3 Hodges, 1 ; 6 L. J., C. P. 135 ; 1 Jur. 84. 

Held, also, that he was entitled to the costs of 
a witness who spoke as to the water, notwith- 
standing he spoke also as to the goods. Ih. 

A declaration alleged that the plaintiff caused 
to be shipped on board a vessel of the defendant’s < 
certain wares and merchandises, to be safely and i 
securely carried by the defendant from Buenos s 
Ayres to Liverpool, and then to be delivered to \ 
the plaintiff. Breach, that he did not safely or i 
securely carry the wares and merchandises, but ^ 
that, through their improper stowage and negli- 
gence, the same were broken and damaged. The 1 
defendant pleaded, that he did not promise ; and i 
that the wares and merchandises were not broken 1 
or damaged by the improper stowage or negli- 
gence. The jury found for the plaintiff on the v 
first issue, and for the defendant on the second, t 
except as to one cask of grease, w’hich had been I 
in j ured by a cask of tallow fall ing upon it, and they c 
gave the plaintiff 12^. damages : — Held, that this a 
finding amounted to a general verdict for the 1 
plaintiff, the second issue not being divisible; I 
and that the defendant was not entitled to costs c 
in respect of that part of the issue found for him. r 
J-ndemon v. Chapman, 7 H. lb C. 822 : 5 M & r 
W. 183 ; 9 L. J., Ex. 9 ; 3 Jur. 1154. I 

2 

In Chancery. J^Apportionraent of costs where 
the plaintiff partly succeeds and partly fails, s 
Bankart v. Tennant, 39 L. J., Ch. 809 : L E 10 o 
Eq. 141 ; 23 L. T. 137 ; 18 W. E. 639. ’ J 

Costs w'ere allow’ed to plaintiffs, though they 
failed in a great part of their claim. ITUl v. u 
Soyth Staffordshire By. 43 L. J., Ch. 556 ; L. E. b 
Eq. 154. ’ * 


5 ■ When there is upon the face of a bill that which 
J will give a right to relief in equity, that right will 
: not be affected by the circumstances that there 
i are also in the bill allegations of personal fraud,, 
: which might give a farther or a different right 
, to relief, if they were proved. If they are not. 

■ proved the proper course is to dismiss, with 
1 costs, so much of the bill as is founded on themy 
J but not to dismiss the bill itself. Thompsons, 
J Eastwood, 2 App. Cas. 215. See also post. coL 788. 
; When different demands arise in a cause, the 

costs should be arranged as the equities between 
the parties require. Shine v. Gough, 2 Ball & B. 
34. 

A suit w^as instituted for the administration of 
an estate, and to charge an executor with interest- 
on balances retained in his bands ; the decree 
directed a taxation of the costs of so much of 
the suit as sought to charge interest :■ — Held, that 
L this comprised, not only the excess of costs in- 

■ curred by the question of interest, but also an 
L apportionment of the general costs of the suit. 

' Mode of taxation of a bill of costs where an 
1 apportionment is directed. Heighinqton v. Grants 
, 1 Beav. 228 ; 9 L. J., Ch. 142. And see C., 10 
, L. J., Ch. 12 ; 11 L. J., Ch. 171 ; 4 Jur. 1052. 

! The defendants will be allowed the costs of 
that part of the bill which they disprove ; though 
' substantially the bill may be maintained. 

Metcalfe. , 4 Jur. 716. 

Where there are several issues, and some are 
found for plaintiff, and others for defendant, the 
parties will be allowed costs on issues found 
in their favour, and must pay in those against 
them. ^ Prevost v. Benett, 2 Price, 272, 

An information related to two objects; one 
failed ; and the decree dismissed so much of the 
information as related to it, without costs, and 
ordered the defendant to pay the informant his 
costs of the suit : — Held, that the taxing-master 
was wrong in apportioning the general "costs of 
suit between the two objects. Att-Gen. v. Car-^ 
rlngton (iLord), 6 Beav. 454 ; 12 L. J., Ch. 453. 

The court of exchequer will not apportion the 
costs as between plaintiff and defendant, in a 
suit where the plaintiff succeeds in one only of 
several points put in issue by the bill ; but will 
give the plaintiff the general costs of the suit,, 
deducting only his additional costs by the claims 
which he fails to establish ; and the defendant 
wiU ^ only be entitled to the additional costs 
he is put to by the introduction of such 
unsuccessful claims. Jesus Colleqe v. Kina K 
Y. & Coll. 662 ; 9 L. J., Ex. Eq. 15 ; 4 Jur. i20. 

When a plaintiff in his bill alleges a case 
which he proves, and upon which he "is entitled 
to relief, and alsp alleges other matters which 
he fails to prove, if the case alleged and proved 
can be separated from the other matters alleged 
and not proved, the bill wiU not be dismissed, 
but the plaintiff will obtain a decree giving; 
him the relief to which he is entitled, and 
only that part of his bill which relates to the; 
matters alleged and not proved will be dis- 
missed with costs. Parker y. Me Ken?ia, 44r 
L. J., Ch. 425 ; L. E. 10 Ch. 96 ; 31 L. T. 739 
23 W.E. 271. 

^ Several defendants eintitled to a fund in equal 
shares ; and long, enquiries being necessary as to 
one share only, the costs w'ere apportioned. 
Basem Y, Serra, 14 Yqb. SIS. 

A party, in possession under a title derived 
under a tenant for life and equitable in 
brancer, having set up the Statute of Lii 
tions as a defence against the claim of a de 
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Admiralty Cases.]— 
Arbitrations . ] — See 
Bankruptcy Cases.] 


,] — See Shipping-. 

See Arbitkation. 
)B,l-~-See Bankruptcy. 
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of the reversion, was decreed to pay so much of ‘consideration and intoxication. An inquiry was 
the costs of the cause as was incurred by the directed as to the former part of the defence ; 
defence, so far- as it rested on the Statute of and the defendant having failed to prove the 
Limitations, and to abide his own costs of the latter part, the plaintiff was declared entitled to 
remainder of the suit up to the hearing. \Cucor- so much of the costs as had been occasioned by 
}} orated Society for Protestant Schools v. it. Ib, 

Richards.,! Br. & War. 258 ; 1 Con. & L. 58 ; 4 Bill to enforce forfeiture for a second mar- 
Ir. Eq. R. 177. riage by the defendant, and for an inquiry as to 

A bill was filed for two distinct objects. The the marriage, wholly fails on the plaintiff’s own 
decree ordered that the plaintiff’s bill, so far as evidence, it appearing that there was no second 
it related to one of the objects, should stand dis- marriage,- -although tbere was marital cohabita-' 
missed with costs, and, after granting the relief tion: — Held, that the plaintiff must pay the 
sought in respect of the other object, ordered costs of the suit, notwithstanding the immoral 
that ‘‘the costs of the plaintiff of this suit, up to conduct of the defendant, and notwithstanding 
and including the hearing, other than such costs that the bill prayed for the appointment of new 
as have been occasioned by so much of the bill as trustees, which relief was granted. Preece y. 
is hereby dismissed, be taxed,” &c. : — Held, that Seale., Jur. (N.s.) 711. 
the defendant was entitled to an apportionment 

of the general costs. Prn%d y. Bates, ^ pa-rtthut at? 

Oh. 341 ; 14 L. T. 14 ; 14 W. R. 308. PARIIOLLAE CASES. 

The plaintifEs were order to pay to the defen- AdmiiustTation Actions.] — Executob 

dant so much of the costs “ as had been occa- Administrator. 
sioned” by one object of the suit, and a decree 

was made with costs as to the other objects. Admiralty Cases.] — Sec Shipping-. 

The taxing-master considered the suit to be for 

two objects, and allowed the plaintiff one-half Arbitrations.] — See Arbitration. 

only of the general costs common to both : — n a 

Held, that he was right. Ilardj/ v. II, til, 17 Bankruptcy Cases.]— fe Bankkuptci. 

V . wn 1 1 Cases stated by Justices.]— J ustice of 

Of the two objects of a bill, one succeeded tttp Pfapf 
and the other failed. The costs not being 

easily separable, a decree was made without Certiorari.] — Sec Crown Opbuce. 

costs on either side. Rwhdale Canal Go. v. 

King^ 16 Beav. 630 ; 22 L. J., Ch. 604 ; 17 Jur. Charity Cases.]— Charity. 

1001, And see liar dinq ham v. Thomas. 2 W. R. - 

547 ^ • Confession of Defence.]— Practice.. 

^ A plaintiff though successful, ordered to pay Cases.]-&r. COUNTY COUET. 

all costs occasioned by uusustained charges on -* 

the bill. Blest v. Broion, 4 Be G. F. & J. 367 ; 8 (jourt Eees.l— Practice. 

Jur. (N.s ) 602 ; 6 L. T. 620 ; 10 W. R. 569. 

B., a second mortgagee, filed a bill for redeinp- Criminal Cases.] — iSee Criminal Law. 
tion and foreclosure against F., who held the 

fii’St and third mortgages on the property. F., Damages, when recoverable as.] — See 

by his answer, disputed B.’s secui'ity by denying Bamages. 

the consideration, and. filed a cross bill for fore- . .e /i x- n a 

closure impeaohiAg that security. By the decree Discontinuance of Action.]-5i.c Peactice. 

made in both suits, F 's bill was dismissed with Bivorce Cases.]— H usband and Wife. - 

costs, so tar as it sought to set aside B. s security, 

and F. was ordered to pay the costs of the first Habeas Corpus.] — See CROWN Office. 

suit, “ so far as the same have been increased by 

the answer of F. impeaching the validity o£ the Inferior Courts.] — See Court. 

security of B.” The master held that the costs ^ ..non 

incurred by B. in proving the consideration, and Informations.] See Crown Office. 

consequent thereon, were the increase of co.sts in ^ p, Act.]-&e Lands Clause! 

the first suit which F. was to pay, and that the . " 
expense of the hearing must be apportioned ac- • 

cording to the number of folios, and that the Actions.]— Befamation. 

costs of the second suit must be apportioned. 

B. objected to this taxation, and contended that Mortgage Proceedings.] — See Mortgage. 
he ought to be allowed all his costs except such 

as woultl have been incurred if the suits had New Trial.] — See supra, col. 699. 

been ordinary redemption and foreclosure suits i n c» a at 

heard as short causes, and that F. ought to have Of Appeal.]— APPEAL. 

nil his costs disallowed, except, such as would in partition Aetion8.]-&e Paktition. 
that case have been incurred, the difference 

being attributable to F.'s impeaching B.’s Partnership Cases.]— Partnership. 
security : — Held, that the master had proceeded 

on a correct principle. Bcqhie v. Fenwieli^ Patent Cases.]' — Sec PATENT. 

L, R. 6 Ch. 869 ; 25 L. T. 441 ; 20 W. R. 67. ^ x • x « x i a 

Separation of the costs occasioned by a defence Payment into Court.] i^ee Practice. 

founded on a statement of fact disproved by the probate CaseB.]-&e Will. 

evidence. Bower v. Cooper,, 2 Hare, 408; IP I 

L. J., Ch. 287 ; 6 Jur. 681. Prohibition.] — See CROWN Office. 

In defence to a suit for specific performanci 
by a purchaser, the vendor set up inadequacy of Quo Warranto.] — See Crown Office. 


Certiorari.]— Crown Office. 

Charity Cases.] — See Charity. 

Confession of Defence.] — See Practice.. 
County Court Cases.]— County Court. 
Court Pees.]— Practice. 


See Practice. 


Criminal Cases.]— Criminal Law. 


Damages, 


recoverable as.] — See 


Discontinuance of Action.] 
Divorce Cases.] — See Husi 
Habeas Corpus.] — See Cro’ 
Inferior Courts.] — See Cou 


-See Practice. 


Husband and Wife.. 
-See Crown Office. 

-See Court. 


Informations.] — See Crown Office. 


Lands 

Act. 


Clauses Act.] — See Lands Clauses 


Libel Actions.] — See Befamation. 
Mortgage Proceedings.] — See Mortgage. 
Hew Trial.] — See supra, col. 699. 

Of Appeal.] — See Appeal. 

Partition Actions.]— Partition. 
Partnership Cases.]— Partnership. 
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Kevenue Cases ^—-See Eevenub 

Staying Proceedings on Non-payment ]—/S'ee 
PEAOnCE (bTAYING PEOCEEDINGS) 

Winding-up of Companies ] — See Compani 

Witnesses ] — See Evidence 

See also fmthei^ SPECiric Titles 


H TAXATION OF COSTS 
1 Between Paety and Paety 
a Practice. 

1 Generally 

In wliat Cases ] — When costs are given 
ngainst a paity he mnst pay rhe costs of his 
intagonist "^hen taved as between part;y and 
pait} Iu7?^noodY L^jorn,^ 1 Hog 116 

Nominal Party] — A iail\\ay company 

made a defendant in oidcr to asceitam the 
ini( lint of shaies belonging to a te&tatoi s estate 
will onlj haie paity and pait} costs on being 
dismissed Dl Qrnhc v Be Conide, 3 Jur Cn S 1 
712 

heic a company is made a defendant to a 
bill by a | lamtiif claiming an mcnmbiance on 
shaies cf a shaieholdci, also made defendant, 
the compuij is entitled to costs as between 
])aitv and ] iity turn the plaintiff, and to the 
difleience between such costs and costs as 
between solicitoi and client out ot the fund 
{hait()(d Mocantile Banlx, of India v Be 
J{ nqi 9 L T 67b 

A pel son named a tiustee in a deed, who 
<!(.( lines ti accept the othee is in the situation 
ot iin other defend int agimst whom a bill is 
dismissed and can only ha\e his costs as between 
paiti andpaitj ^ 07 ioay ,2 Myl A 

K 27b, 3L J, Ch 111, 163 

Taxation ex parte ]— If a defendant in an ac 
ti n cn a foieign ludgment, which oideied costs 
t be ])iid neglected to ippear to tax the costs 
the pi iintiff might tax the costs ex pai te Sadlei 
v Bohni^ 1 Camp 253 

PaymentofDebtwithm four days from Service 
of Writ ] — ^Where a defendant, within four days 
fiom the service pa'^s the amount of the debt 
indorsed on the wiit, he is entitled to have the 
costs taxed though he pays less than the amount 
of the costs demanded by the indorsement 
Hunter V Rtnsdl, 6 Scott (n e ) 627 , 6 Man A 
G 601 , 12L J, C P 272 

A plaintiff having issued a wiit mdoised with 
the amount of the debt and a sum for costs, 
aftei foui days from service accepted from the 
defendant payment of the full amount indorsed, 
without any agreement as to taxation of costs 
•—Held that, the plaintiff having waived pay- 
ment within the four days lequiied by Old HI 
1 7, the defendant was entitled to tax the bill 
under that rule Iloole v JSarnshaw, 39 L 1 
409— e A See also Holding v Sturchfield, 7 
Man AG 957 , Young v Ormpton, 2 D A L 
557 , 10 Jur 248 


taxation of costs Meriieli v WaUey^ 5 Jui. 
987 

The couit lefused a motion for speei il diieetion 
to mastei lequiimg him to deduct, in his taxa- 
tion of ersts tf the paities the costs which he 
shoullalbw to defendant tiom those which he 
should allow to plaintiff (who had become insol- 
\ent) aftei deciec had been passed and acted 
uprn Bnmn(y\ 10 Pi ice, 113 

A motion f 01 the taxation cf a solicit ii’s bill, 
with special diiections to disallow the costs of 
ceitain piocecdmgs alleged to have been im- 
piopcilv taken by the solicitoi, oi with a qualifi- 
cation that the tax was to be of the costs of such 
pioceedmgs onl} as had been piopeily incuiied, 
refused as su-ch objections may be tiken advin- 
tage of undei the common oidei foi a taxation 
Tl iq()i)i<i V 2 Beav 403 See S G, S 

Jur 721 

The couit ought not be called upon to give 
directions to the master how to tax the master 
ought to announce the pimciple on which he 
taxes and then the couit may be called on to 
leview his taxation Bicle^ v Blaclluin Cor- 
poiutwn^ 30 L J , Ex 358 

Informal Proceedings ] — Under a general 
ordei of taxation, the master will, without any 
special direction exercise a discretion as to 
taxing the costs cf informal proceedings Claij- 
ton ^ Meadm^ 2 Haie, 26 

Delivery of Bill of Costs ] — ^Wheie a plaintiff 
in eiectmnet c btained judgment, and issued and 
executed a wiit of possession and the defendant 
was about to take the benefit of the Insolvent 
Debtois Act and lequiied to have the plaintiff s 
bill of costs in the action taxed m oidei to in- 
soit the amount in his schedule, a judge has 
power to make an oicler calling on the plaintiff 
to dcln ei his bill of costs in order to be taxed 
Baltei ^ Saunden,! C B (NS) 858 29 L J, 

C P 158 6 Jui (NS) 637, 1 L T 403 , 8 

W E 190 

Wheie decree oiders defendant to retain his 
costs when taxed, out of the balance in his 
hands and pa} the lesidue into court, if the 
(defendant delays to get costs taxed, plaintiff 
must move that he ma} bung his bill of costs to 
be taxed within limited time, and not that he 
ma} pa} in the whole balance JSeusome v. 
Shea7man, 2 Sim A b 95 

Order that Shorthand Note be taken ] — A 

taxing mastei, a chief clerk or even a judge, has 
no juiisdiction to oider shoithand notes of the 
evidence to be taken , but where, in a case of a 
lengthv and complicated nature, the taxing- 
master had suggested that a shorthand note of 
the evidence before him should be taken, and the 
paities had acceded to that suggestion and had 
acted upon it, and each side had employed a 
separate shorthand wiiter, the court held that 
undei the special circumstances of the case, the 
taxing master was right in directing the un- 
successful party to pay one half of the costs of 
the shorthand notes. Hilleary and Taylor, 
In ne, 56 L J , Oh 768 , 36 Ch. E 262 , 66 L. T. 
867, 35 W E 706— 0 A. 
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DirAPtintia tn TWoo-fi^,. 1 mu , Where Solicitor m Custody ] — ^A solicitor 

on the armlication nf being in custody under an attachment, the court 

1 . ^ ^ the plaintiff or the defen- granted a writ of habeas corpus direoted to the 

dant. give any teotacM to the iwater as to 1 *ie marshal to brmg hm^S 
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to enable him to attend the taxation of bills of 
costs Wahh v Wilson^ 2 Ii Oh K 79 

Jurisdiction ] — An order directing an inqmiy 
"what is due to a piity foi coats but not contain 
ing a diiection to tax them d^ea not preclude 
the taxing ofheer from not alloi\ing him any 
costs Snnmo7i9\ /S'dr;c;,49L J Oh 121, 14 
€h D 154 42 L T 291 2S W R ^08 

A decree directed a rcfeiencc to the master to 
tax the defendant s bill of costs md a reference 
to the master in ordinary to take an aec( imt of 
all the deilings and tians ctions between the 
plaintrfE and the defend in ts By a subsequent 
order made on a motion it was directed that 
aaotwithstinding the decree both references 
should go to the tixing master —Held first 
that the order was erroneous as laiying the 
decree in such a manner m which it could not be 
varied upon motion without consent Amf/ v 
Sam) ?/, 8 He Or M & Ct 311 , 2 Jur (ns) 431 
4 W 11 471 

Held sccondlj that matters unconnected with 
bills of costs could not uudei the 9th Older of 
the 20th Octobei 1812, be refeiicd to the taxing 
master Ih 

Biscretion — “ Other Circumstances ” ] — 

Upon the tax ition in an idmmistiation action of 
an admmistiatoi s bills of costs as between s< li 
citoi and client the legistiai is entitled m the 
•exercise of his disci ction to take int j consideia 
tion the f let of the insolvency of the estate is 
•one of the ‘other ciicumstances m the eise 
referred to by Order La r 20 of the Counts 
Court Rules 1SS9 Paui \ 65 L J, 

Q B 510, [1S%] 2 Q B 301 , 75 L r 1U2 , 
45 W R 48 

Costs incurred Abroad ] — ^A hill w as 

dismissed with costs Consideiable costs had 
been incinred by the examination and cioss- 
•examiiiation of witnesses in Australia undei a 
commission — Held, that the master must have 
regiid to the rules of taxation theie but the 
€ouit lefused to refer the taxition ot that bill to 
the proper officci in Austiilia Woitivoith v 
Zloi/d, 34 Beav 455 , 13 L I 226 , 13 W R 486 

Amount fixed ] — ^The defendant having 

•succeedei in two intciloeutoiy applications, w ith 
•costs to be paid to him by the plaintiff the costs 
were measuied by the couit pursumt to the 
159th Geneial Oidei The bill was afterwards 
dismissed for want of prosecution, and upon 
taxation the mastei, notwithstanding the awaid 
of the sum for costs, taxed the defendants 
costs of the two applications to sums greatei 
than those awarded — Held, that the sum 
awarded by the court was fin il and conclusive, 
and that the mister was not authorised to 
tax those costs Woodley v Woodley, 7 Ir Eq 
R 77 

Time for ] — An oider, directing the costs 

of the suit to be tixed, warrants a taxation up 
to the time of the master’s making his report 
Bemble Clutton Y Turn k R 304, 21 

R R 68 

On Compromise ] — Parties agreed to com- 
promise a suit, and that the costs, charges, and 
ox:p6nses, as between solicitor and client, should 
be paid out of the fund — Held, that the taxmg- 
^;haster ought to treat the suit as properly con- 
" " i, and ought not, in the taxation, to con- 
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sider whether defendants, having interests similar 
to the plan tiffs, should have been made co- 
plamtiff^ , and, secondlj, tint if any of the 
paities enteimg into the compiimise intended 
to challenge the pioprietv of the constitution 
of the suit, the;y ought to h i\ e distinctly stated, 
ind have piovided fur it m the agreement. 
Lucas V Pear oik, 8 Beai 1 

Mistake in Addition ] — It is not the duty of 
the solicitor of i party entitled to costs to add 
up upon oith, the items in the bill of costs as 
certified h\ the taxing "ilhcei , but if he tikes it 
upon himself to make the addition m the absence 
of the solicitor of the opposite p irty, his client 
will he liable for the c iii'joquences of any mis- 
take he miy make AeJla v 0 Beiirie, 16 W R. 
172 

When Unnecessary ] — Taxation of co^ts is not 
necessiiy upon a cognovit Clothier v AJss, 3 
M A Scott, 216 

Staying Taxation pending Appeal ] — See 
Applal 

Judgment Ambiguous — Procedure ] — Wheie 
theie 1 ^ in ambiguitv in the tcims it a ludgment 
with ics})cet to costs, md the mastei meinse- 
quence icfuses to txx the cists of one of the 
])aities, the proper com sc is to apply for a 
diiection to the judge who tiied the cause and 
nit to appeal against the mistei s <lceision 
Ahhott V ind'ieiD'i 51 L J , Q B 611 , 8 Q B D. 
648 , 30 W R 779 

Taxation not a Condition precedent to Right 
of Action for Costs ] — post, col 849 

Notice to Tax— When Necessary J — ^No notice 
to tax is neccssiit when a detendant appeals in 
peison and gi\cs a cognovit which is good, 
though there is no declar ition Cl a) he v Jo7hei,, 
3D P G 277 S P, Clotluo) v Lsh, S M. k 
bcott, 216 

Where at the instance of one of several 
joint defendants the tixatioii of the plaintiff’s 
costs IS dcteiicd, notice of fixation on another 
dav is not necessiiy Poiij v lunier, 1 D P 
C 300 , 2 C A J 89 2 lyi 128, 1 L J , Ex 13 

Where costs need not be taxed it is unneces- 
sary to give the one dwN notice v, 

Lnoshdqi 2D P t 143 

A defendant, against whom the bill has been 
dismissed w ith costs to be paid by the plaintiff, 
and received by the pliintiff out of the estate 
to be admmisteied in the cause, is not bound to 
scive the parties interested in the estate with a 
warrant to attend the taxation, but may pro- 
ceed with the taxation, seivmg the plaintiff 
only with the waiiant Lander v Ingeiholl, 6 
Hare, 73 

Sufficiency of ] — A notice to attend taxa- 
tion at Westminster during term, is good Blake 
V Waiien, 6 M A W 151 , 8 D P 0 173 , 9 
L J , Ex 13b , 1 Jur 27 

It IS unnccessiiy to give a 21 hours’ notice of 
taxing costs Bdmonds v Cates, 1 H AH 190 , 
4 M A W 66 , 6 D R C 667 , 2 Jur. 496 

Notice of taxation given before 9 o’clock p M. 
of one day for the day following at 12 is one 
day’s notice within the meaning of the rule of 
court Ih 

A notice of taxation dated the 23rd of Feb- 

24—2 
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ruary, to attend the foUowing day, left at the journeys, his affidayit that they ‘‘were neces- 
office of the plaintiff’s attorney, between sc\en sarily and properly taken for the beneht ot the 
and eight o’clock of the evening of the 24th, is a trust estates,” was, in the absence of evidence to 
sufficiSit notice. Grant v. MacUnzie, 6 D. & L. the contrary, held sufficient. Maw v. Pearmm, 
129 ; 1 Ex. 12 ; 16 L. J., Ex. 255. 3 N. E. 99. 
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Date Insensible.]— Where, in a notice of 

taxation, the date is insensible, it will take effect 
from the day of delivery. Ib. 

Omission to Give.] — The omission to 

give notice of taxation is not such an irregularity 
as entitles the party to whom it has been given 
to set aside the judgment, llderton v. SUl^ 2 C. 

B. 249 ; 15 L. J., C. P. 1 ; 9 Jur. 948. 

But where judgment was signed for want of a 
plea, and the costs were taxed without giving 
such notice, the court, on an affidavit of merits, 
set aside the judgment, and execution issued 
upon it, without costs. Ib. 

It is no ground for setting aside a judgment 
that it has been signed without notice of taxation 
of costs ; but the opposite party might have the 
taxation reviewed. Field v. Partridge^ 7 Ex. 
689 ; 21 L. J., Ex. 269 ; 16 Jur. 418. 

If it is agreed between the attorneys of the 
parties than a particular person should tax the 
costs, it is no answer to an action for such costs 
that the defendant’s attorney had no notice to 
attend the taxation, if he did not object when he 
was first apprised of its having taken place in 
his absence. Watson v. Mitrrel, 1 Car. & P. 307 ; 
28 E. E. 779. I 

Other Points.] — ^Where, on account of the 

pressure of business, a cause was entered in the 
list of motions for new trials on the fourth day 
of term, and the plaintiff signed judgment and 
gave notice of taxation, whereupon the defen- 
dant gave notice that the cause stood in the list 
to be moved : — Held, that the practice being to 
sign judgment before notice of taxation, the 
defendant ought to have given notice before, 
and must pay the costs of signing judgment. 
Fmblin v. Partrwll^ 1 D. & L. 1010 ; 13 L. J., Ex. 
255. 

The rule of a court is imperative, unless waived 
by the other party. Wilkins v. Perkins, 5 D. P. 

C. 461 ; 2 M. & W. 315 ; Mur. & H. 46 ; 6 L. J., 
Ex. 77; 1 Jur. 168. 

A judgment on demurrer is not within the rule 
of court which requires a copy of the bill of 
costs and affidavit of increase to be delivered to 
the opposite party at the time of the service of 
the notice of taxation. Taylor v. Murray, 6 B. 
P. 0. 80 ; 3 M. k W. 141 ; Mur. H. 349 ; 7 
L. J., Ex. 53. 

Taxing costs and signing final judgment are 
contemporaneous. Pierce v. Perry, 4 Q. B. 635 ; 
3 G. & D. 477 ; 12 L. J., Q. B. 277 7 Jur, 552. 

Costs of Service.] — Eeasonable costs of 

serving a notice of taxation will be allowed, and 
if the defendant resides in the country, and has 
not employed an attorney, an attorney in the 
country may be employed to serve him with a 
notice of taxation. Tknrp v. Wordy, 2 0. & J. 
488 ; 1 B. P. C. 576 ; 2 Tyr. 489. 

Affidavit of Increase— Contents.] — copy of 
the affidavit of increase must contain a copy of 
. the jurat also. Wheldall v. Eastern Counties 
Ry., 2 B. & L. 246 ; 13 M. & W. 9 ; 13 L. J., Ex. 
268 ; 8 Jur, 859. 

an objection to a solicitor’s charge for 




Delivery of Copy.] — An omission to 

comply with the rule requiring a copy of the 
bill of costs and affidavit of increase to be 
delivered to the opposite party at the time of the 
service of notice of taxation is no ground for 
setting aside the judgment and execution, but 
only of reviewing the taxation. Taylor v. 
Murray, 6 B. P. C. 80 ; 3 M. & W. 141 ; M. & 
H. 349 ; 7 L. J., Ex. 53. S. P.. Field v. Par- 
tridge, 7 Ex. 689 ; 21 L. J., Ex. 269; 16 Jur. 413. 

The rule of court is not complied with by one 
day’s previous delivery of the copy of an affidavit 
! of increase, not sworn until the day of taxa- 
tion. Todd V. FelUngham, 8 B. P. C. 373 ; 4 
Jur. 682. 

Sums not Paid.] — Where it was aUeged 

that certain sums sworn to in an affidavit of 
increase had not been paid, the court directed 
the taxation to be reviewed. Penibray v. Jones, 
11 Jur. 589. 

The witnesses in a cause should be actuaEy 
paid before an affidavit of increase is made ; and 
if the practice is not followed in this respect, 
the court will order the sums sworn to have been 
paid and allowed by the master to be refunded, 
Trent v. Harrison, 2 B. & L. 941 ; 14 L. J., Q, 
B. 210; 9 Jur. 873. 

An affidavit of increase ought not to state that 
the expenses charged for witnesses have been 
paid to them, unless they have been actually 
paid at the time when it is made ; the fact of 
the money due to a witness for his attendance 
having been set off against expenses incurred by 
the successfuf party in conveying him to the 
assize town, and keeping him there, is in- 
sufficient. Cross V. Burrell, 29 L. J., Ex. 473 j 
6 Jur. (KS.) 638 ; 3 L. T. 87 ; 8 W. E. 630. 

An attorney who, in his affidavit of increase, 
represents that he has paid money to witnesses 
in the cause, when he has not, in fact, paid it 
(though he may have taken steps for so doing), 
or who without proper grounds makes state- 
ments tending to heighten the costs payable, 
with intent to favour such witnesses or to 
oppress the opposite party, commits an offence 
for which, on a timely application, he may be 
punished by the court. Doe d. Mence v. Hadley^ 
17 Q. B. 571. 

A fine of lOOi^. and suspension from practice 
for three years imposed upon an attorney for 
having made a false affidavit of increase. Mant, 
In re, 5 L. T. 254 ; 10 W. E. 13. 

Practice in Chancery Division.] — ^Where 

one of the parties to an action in the Chancery 
Bivision has been ordered to pay costs, the com- 
mon law practice of requiring in all cases from, 
the party to whom the costs are to be paid an 
affidavit of increase, proving that payments said 
to have been made have in fact been made, tha^t 
witnesses were material, how many days they 
were in attendance, &c., will not be followed, 
but the party oi'dered to pay costs will only be 
entitled to call for such an affidavit in cases in 
which the taxing-master has required it to supply 
information of which he is' not in possession. 
Smith V. Day, 50 L. J., Ch. 333 ; 16 Ch. B. 

44 L. T. 217 ; 29 W. E. 424. 
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Several Taxations.]— In trover, the plea of 
not guilty was found for the defendant, and the 
other issues for the plaintiff. The defendant 
signed judgment and taxed his costs, which 
were paid. The court refused to set aside an 
order, which the plaintiff obtained nearly a year 
afterwards, to tax the costs upon the issues 
found in his favour, Wats-on v. 2 D. & 

L. 663 ; 13 M. & W. 635 ; 14 L. J., Ex. 116. 

Costs of increase form no integral part of the 
suit, as they are awarded by the court in con- 
. sequence ,of the damages recovered by the 
plaintiff, and form the subject of a distinct and 
separate adjudication. Tat/lor v. Mllhinson, 5 
N. & M. 189 ; 1 H. & W. 451. 

Costs of Taxation.] — A defendant paid within 
four days the amount of debt and costs indorsed 
upon the writ, but afterwards had the costs 
taxed. Upon taxation two items, amounting to 
less than one-sixth of the whole amount, were 
taxed off. An order was afterwards made by a 
master of the court sitting at chambers for pay- 
ment of the costs of taxation by the defendant. 
Upon the hearing of the summons no objection 
on the part of the defendant was made to the 
payment of the costs of taxation, on the ground 
of the nature of the items so charged and' taxed 
off. The defendant having moved to rescind 
the order : — Held, that though there was a dis- 
cretion in the court to allow or disallow the 
costs of taxation to the plaintiff, the court 
would not resciml the order on the ground that 
the items taxed off were such as the plaintiff’s 
attorney must have known to bo not allowable, 
no objection having been made before the 
master on that ground. Carpenter v. Calvert. 
17 L. T. 578. 

The costs of the plaintiff and of the several 
parties to the cau.se having been ordered to be 
paid out of the fund, and a puisne creditor not 

party, but wiiose demand had been decreed to 
be paid, having obtained leave to attend the 
taxation of the costs : — Held, that he was en- 
titled to the costs of reading over the bills of 
costs of the seveinl parties to the cause. PhiUijps 
V. Page^ Hay. J. H19. 

In chambers, the defendants interested in 
taking accounts were represented by some of 
their number. L., one of the defendants ex- 
cluded from attending at chambers, claimed a 
right to attend the taxation of costs ; but the 
master refused to recognise his attendances, and 
disallowed aU his charges for the same. On 
appeal, the court declined to interfere with 
the discretion which the master had exercised 
in the matter, an<l ordered L. to pay to the 
parties served with the motion a sum for costs. 
BfahUohmidt v, Lett. 7 Jur. (N.s.) 1271 ; 9 W. 
E. 830. 

ii. The Allocatur. 

Alterations in— Power to Make.] — Where 
there is an error in the ileductious made on the 
taxation of costs, and the allocatur is m.ade in 
ignorance of such, the party affected by such 
error is not at liberty to make an alteration in 
order to set it right, the proper course being to 
apply to a judge or the master, Levg v. Prew^ 
ht.kh. 307 ; 2 B. C. Eep. 142 ; 12 Jur. 119. 

Part Taxed by another OJEcer.] — A writ of 
i^UjOtmons having issued, proceedings in bank- 
r%tcy w'ere taken against the defendaat, under 
12 & 13 Viet. p. 106, 8. 78, and the eonwnissioner 


made an order under s. 85 that the costs of such 
proceedings should abide the event of the action. 
Afterwards a judge’s order was made for staying 
proceedings, on payment of debt and costs. The 
master in the Exchequer taxed the costs of the 
action, and gave his allocatur for their amount, 
together with the debt ; and the other costs 
having been taxed by the officer in bankruptcy, 
the master added the two sums together, and 
judgment was signed for the whole ; — Held, that 
the proceedings were regular, as the costs in 
bankruptcy, when taxed by the master in bank- 
ruptcy, became part of the judgment of the 
Exchequer. Wehh v. Hewlett^ 6 Ex. 107 ; 2 L. 
M. & P. 4 ; 20 L. J., Ex. 134. 

Order for Payment of Costs.] — A rule for taxa- 
tion of costs, and the allocatur, do not amount 
to a rule or an order whereby money is payable, 
within the 1 & 2 Viet, c. 110, s. 18, so as to 
operate as a judgment. Shaio v. Xeale, 6 H. L. 
Cas. 581 ; 27 L. J., Ch. 444 ; 4 Jur. (n.S.) 695 ; 
•; W. R. 635. 

Under 1 & 2 Viet. c. 110, s. 18, an order for 
pa} meiit of costs operates only as against pur- 
chasers, mortgagees an<l creditors from the 
registration of the certificate of taxation. Har- 
grave V. Hargrave^ 23 Beav. 481. 

To Whom belonging.] — An allocatur is the 
property of the person in whose favour it is 
made. Doe d. King v. Rohlnmn^ 2 B. P. 0. 503. 


iii. Uevleio of Taxation. 

Objection in Writing.] — An application by a 
party to a judge under Ord. LXV. r. 27, sub-rule 
41, for an order for a review of taxation of a bill 
of costs as to any item or part of an item 
contained therein, cannot be entertained unless 
the party applying has first carried in an 
objection in writing under sub-rule 39 with 
respect to each such item or part of an item. 
Strouiiherg v. Sunders^ 38 W. E. 117 — 0. A. 

Where a party in objecting to the taxation of 
his bill took various objections which were over- 
ruled by the taxing-master : — Held, that on a 
summons to vary the certificate he could not 
raise any points not set forth in his written 
objections. Nation, In re, Nation v. Hamilton, 
7)1 L. T. 648. 

When a party carries in an objection in writing 
to the certificate of a taxing-master uinler Rules 
of Court, 1875 (Costs), Ord. VII. r. 30, he is only 
bound to state the items to which he objects, not 
the reasons of his objection. Simmons v. Storer, 
49 L. J., Ch, 121 ; 14 Ch. D. 154 ; 42 L. T. 291 ; 
28 W. R. 408. 

Privilege of Solicitor.] — ^No action, lies 

against a solicitor for defamatory words contained 
in written objections lodged by him upon taxation 
of another solicitor’s bill of costs. Pedley v, 
Morris, 61 L. J., Q. B. 21 ; 65 L. T. 526 ; 40 
W. R. 42, 

Applicant not Party to Order.] — A. person who 
is not a party to the making of an order for the 
taxation of costs, and who desires that the taxa- 
tion under the order may be reviewed, ought not 
to apply by motion to review the taxing-masfcePs 
certificate, but ought to apply to have the ord,®^ 
for taxation set aside. Charlton v. Charlton, 31 
W. E. 237. 
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Application not made till after Allocator.] — 

An application to review the taxation of costs 
ought not to be made before the master has made 
his aUocatnr, as he has not, until doing so, finally 
decided what costs he will allow. Sdhnan v. 
Boom, 8 M. & W. 552 ; 1 D. (N.s.) 11 ; 10 
L. J., Ex. 433 ; 5 Jnr. 846. 

To what Court.] — Semble, that a question as 
to the taxation of costs will not in general be 
entertained at chambers. Smith v. Harnor, 3 
0. B. (N.S.) 829. 

All applications to review taxation where the 
master clearly was in error should be made at 
chambei'S in the first instance. Letett v. Both- 
well, 27 L. J., Ex. 6. See Ord. LXV. r. 27, sub-r. 
41. 

Jurisdiction to Eeview, in what Cases.]— A 

master taxing costs in pioceedings not in the 
court, by direction of a private act of parliament, 
is not necessarily subiect to the control and 
revision of the court. Wraithoy, In re, 35 L. J., 
Ex. 60 ; L. K. 1 Ex, 54 ; 11 Jur. (N.s.) 954 ; 13 
L. T. 440 ; 14 W. R. 143 ; 4 H. & C. 74. 

The couit has no jurisdiction to review the 
taxation of a master of the court made under the 
Lands Clauses Act, 1815, s. 52. Owen v. L. 

M W. By., 37 L. J., Q. B. 35 ; L. R. 3 Q. B. 54 ; 
17 L. T. 210 ; IG W. R. 125 ; 7 B. & S. 758. 

A taxation of sheriff’s costs and charges by a 
master of the supreme court under the general 
order of 31st August, 1888, is not the subject of 
review under Ord. LXV. r. 27 (39-41). Town- 
end V. Yorlmhire (Sheriff'), 59 L. J., Q. B. 150 ; 
24 Q. B. D. 621 ; 62 L. T. 402 ; 38 W. R. 381 ; 
54 J. P. 598. 

A taxing-master at common law referred 
certain items in a bill of costs to one of the 
chancery taxing masters. On an application 
for an order that the chancery master might 
be directed to review his finding : — Held, that 
it was not within the jurisdiction of the court 
to make an order as to anything which was 
not before it. Lett. Ex parte, Barry, In re, 
6L. T.416; lOlV. R. 6. 

When a superior court of record has jurisdic- 
tion to make upon motion an order or a certificate 
for costs, such older is binding and conclusive, 
and the master’s taxation for such costs cannot 
be impugned except by a suggestion of error in 
fact upon the lecord that no order or certificate 
was made by the court. Scott v. Bennett, L. R. 5 
H. L. 234 ; 20 W. R. 686. 

Second Application on Facts known at fi.rst.] 

— The court having refused an application to 
direct the master to tax the plaintiff's costs, a 
second application, differing in form, but in 
substance the same,, was made two terms after, 
upon grounds which might have been laid before 
the court on the first occasion ; and it was there- 
fore refused. Leggo v. Young, 17 C. B. 549 : 25 
L.J., C. P.176. 

Second Application after Review.] — Where 
the master had been directed to review his taxa- 
tion as to the disallowance, as between attorney 
and client, of the expenses of the plaintiff’s 
attorney for attending at the trial (in London), 
and he had reconsidered the matter, and again 
disallowed the charge, considering that it had 
not been sujffieiently sustained, the court refused 
a rule, directing him again to review jhds taxa- 
tion. Bol^of T. 27 L. J., Ex;, 16. 

I 1 ^ . 


When Ordered— Biscretion.]— The court will 
rarely interfere to review a taxation upon a 
matter of discretion only. WnhefieU v. Broion, 
43 L. J., C. P. 222 ; L. R. 9 C. P. 410 ; 30 L, T. 
428. 

But wheie, through some mistaken construc- 
tion, the master has not exercised his discretio» 
in the allowance of items under any head of 
costs, erroneously conceiving that he was not 
entitled to do so, the court will direct him to* 
review his taxation, m order to exercise his 
discretion. 8o, if he errs in principle, or departs, 
from a positive rule. Beg. v. L. C. B. By.„ 
12 Jur, (N.s.) 230. 

Humber of Counsel.] — In an action to 

recover a large sum a verdict having been found 
for the defendant, and a new trial directed on 
payment of costs, the master, on taxing the 
defendant’s costs, disallowed the briefs anti fees 
to the junior counsel, and the consultation fees 
(on the ground that the briefs disclosed no* 
witnesses for the defence), and also the journeys 
and attendance of the defendant’s attorney (from 
Bath); — The court diiected a review of the- 
taxation, on an affidavit showing that the cir- 
cumstances of the case justified the employment 
of two counsel, and the attendance of the* 
attorney from the country. Maddtson v. Bacon, 

1 Arn. 487 ; 5 Bing. (N.C.) 246 ; 7 Scott, 207 ; 

3 Jur. 248. 

Mistake.] — Two solicitors, A. and B,, dis- 
solved partnership, and it was agreed that B.. 
should be entitled to half the profits of a feuft 
instituted hy them. After some time an order 
was made, by consent of both, for the taxation, 
of the costs down to the date. Some of the 
costs had, unknown to B., been already taxed,, 
and received by A. : — PJeld, under the circum- 
stances, that the order compiised all such costs ; 
and the previous costs having been omitted ini 
the master’s certificate, the court, upon a peti- 
tion to review the taxation, referred the matter 
back to the master. Greenwood v. Churclnll„ 
14 Beav. 160. 

TJnnecessary Proceedings.] — A credit oris*- 

administration action was oi tiered to be stayed! 
on payment by the applicant, the executrix and 
residuary legatee, of the debt and the costs o£ 
the action. Before the master, the executrix 
objected to items in the plaintiff’s bill of costs,, 
alleging, as to some of them, that they had been 
incurred in taking unnecessary and improper 
proceedings in the action. The master refused 
to inquire into the truth of these allegations,, 
and taxed the costs without refeience to them : 
— Held, that, under r. 18 of the Additional Rules?* 
of Couit, 1875, the master ought to have con- 
sidered the plaintiff’s objections, and that there 
must be a new taxation, Baine$ v. Wormsleyy, 
47 L, J., Ch. 844 ; 39 L. T. 85 ; 27 W. R. 36. 

If a solicitor negligently or ignorantly takes, 
some unnecessary proceeding, it is the duty of 
the master to disallow the charge made in respeett 
of such proceeding. AUop v. Oxford {Lord)y, 
1 Myl. & K. 564 ; 2 L. J., Cli. 174. 

The taxing-master disallowed a general objec- 
tion to a bill of costs as not properly chargeables 
under a trust deed, on the ground that the words, 
of the trust deed covered all expenses incnrreil 
by the trustee in the proper matters of the ttust„ 
and that the majority of the items of costs yteref 
incurred with the plaintiff’s consent, and, 
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admitted by the plaintiff’s bill. The master also 
disallowed an objection to particular items, as 
having been “ unnecessarily and improperly 
incurred,” on the ground that such costs had 
been proved before him to have been piopeiiy 
incurred : — Held, that the above answers were 
sufficient. 2Iaw v. 3 N. 11. 99. 

The court will not inquire into the propriety 
of the master’s decision in a case in which he has 
disallowed certain costs between party and party, 
as being unnecessarily incurred, and where the 
attorney subsequently sue^ Ins client for the 
same costs, which are again, on taxation, dis- 
allowed. Williams V. Wteholas, 1 H. (N.s.) 8i0 ; 
6 Jur. 838. 

False Affidavits,] — The master having 

been induced by fal^e affidavits to allow a large 
sum, as the fees and expenses to commissioner^ 
named in a commission for the examination of 
witnesses, which it was suggested had not been 
paid ; the court referied it back to the master, 
to inquire, by such means as he should think fit. 
what sums had actually been paid, and to review 
the taxation if necessary. Pa rues v. Attuvmd, 
5 C. B. 164. 


The court will not review a master’s taxation 
of costs unless he has been wrong in principle. 
Davpy V, Wlcliolson^ 1 Con. & L. 391 ; 2 Dr. 
War. 86. 

On general exception to report on taxation, 
referring to a schedule, court will hear exception 
on principle only. Chidsfy^ Mr jjartr, Parroa', 
la re, 3 Mont. ^ Ayr. 102; 2 Deac. 129; 6 L. J., 
Bk. 68. 

Exceptions do not lie to master’s report as to 
costs, nor can there be a re-taxation as to 
quantum. Irregularity in proceedings, or master 
acting on mistaken principle, will induce court 
to interfere. FeJitoa v. Crwhett, 3 Madd. 496. 

The master’s decision on questions of taxation 
is final, as to matters of fact and amount of 
charges, and is only reviewed hj the court wdien 
the master acts upon a mistaken principle. 
Alsop V. Oxford (Lord'), 1 Mvl. K. 561; 2; 
L. J., Ch. 174. 

In appeals respecting costs the (‘oiirt enter- 
tains not only questions whether a principle 
of taxation was correct or not, but also whether 
a given principle was applicalde or not to the 
I particular items. Xewhy v. Prew, 12 Ir. Eq. K. 

I 24. 


Solicitor not on Boll.]— Where, after the 

taxation of the costs of one of the parties of the 
cause, it appeared that the name of the in- 
dividual who had acted as his attorney in the 
action was not upon the roll of attorneys, the 
court refused a rule to review the taxation, 
although some of the items allowed by the 
master were charges for attendances by such 
pretended attorney. Coles v. Hay man, 8 Jur. 
495. 

Amount.] — The court will not order a 

taxation to be reviewed whore the amount 
alleged to have been miproperiy allowed is loss 
than 40s. Alavton v. Poodle, 1 C. B. 359. 

Objection not taken before Master.] — 

The court will not grant a review of taxation 
upon a ground which was nut specifically pre- 
sented before the master. Jfore v. Saxl, 17 C. B. 
599 ; 25 L. J., i\ P. 181. K. P., Fooli v. Burrows, 
2 D. (N.s.) 358 ; 7 Jur. 87 ; Mortimer, In re, 
Ir. R. 4 Eq. 96 ; 18 W. R. 367. 

Error in Calculation.] — The court will 

order a review of a taxation where the master 
has clearly made an error of calculation, or in 
the construction of an order, as to the allocation 
of costs bet-ween the parties. Levett v. Both well, 

27 L. J., Ex. 6. 

Where the master has made a manifest mis- 
take in calculation, or has erroneously allowed 
or disallowed any item on some supposed rule 
which does not apply, the court will correct his 
decision. KniyJit v. Gramsend By., 27 L. J., 
Ex. 8. 

" Error in Principle.] — The court will not 

interfere with the taxation of co^ts, except to 
correct some error of principle into which the 
master may have fallen. Burton v. Pulon, 29 
L. J., Ex. 291. B. P., Mortimer, I/i re, Ir. R. 4 
Eq. 96 ; 18 W. R. 367. 

The court will not ordinarily interfere with 
the taxation of costs by the registrar unless his 
decision is shown to have been erroneous in 
principle. The Neera, 6 P. D. 118 ; 42 L. T. 743 ; 

28 W. E. 816. 


Quantum.] — The court will not interfere 

where an objection is made to the quantum 
allowed by the master, in his taxation of a 
solicitor’s hill. Stocheit v. Puicson, o L, J., Oh, 
123. 

Hearing of Application.] —Upon a rule to re- 
scind an onler for a review of the master’s taxa- 
tion, it being objected that neither the rule nor 
the affidavits upon which it was drawn up dis-' 
closed what the taxation was, the court in the 
exercise of their discretion, under the 17 ds: 18 
Viet. e. 125, s. 16, and, without imposing any 
terms, ordereil the allocatur to he produced for 
their inspection. Ashcroft v. Foullns, 18 C. B. 
261 ; 25 L. J., C. P. 202 ; 2 Jur. (x.s.) 449 ; 4 
W. R. 457. 

On a rule to review a taxation, on the ground 
of a supposed mistake on the part of the master, 
it is not competent to the party showing cause 
to point out counter mistakes to balaru^e the 
former. Smith, In rc, 2 D. & L. 376 ; 13 M. & 
W. 477 ; 8 Jur. 1143. 

Costs, when Allowed.] — ^IVhere a party applies 
for a review of the taxation of costs, and the 
taxation is referred back to the mastei, he is not 
entitled to the costs of the rule upon which the 
review is sought for and obtained. Parsons v. 
Pitcher, 6 D. P. C. 600 ; (> Scott, 29S. 

Costs of a rule for reviewing a taxation are not 
given where the mistake is with the master, 
'Ward V, Pell, 2 D. P. 0. 76. 

No costs are allowed upon a rule maOe abso- 
lute to review the master’s taxation. 31111 er v. 
Thoms m, 4 Man. & G, 260 ; 11 L. J., C. P. 224. 

The costs of an unsuccessful motion to review 
the master’s taxation do not necessarily follow 
the general costs of the cause. Bartholomew v. 
Carter, 4 Man. ic G. 612 ; 5 Scott (K.E.) 498. 

Where the question as to such taxation in- 
volved the construction of a difficult statute, the 
court discharged the rule to review without 
costs. J5, 

A petition to review a taxation was successful, 

, but the petitioner, not having taken proper steps 
to satisfy the taxing master when the matter was 
in his office, was ordered to pay the costs. 
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Sturge r, Bmadale, 9 Beav. 170 ; 15 L. J., Ch. costs, and the master having disallowed costs on 
124 ; 10 Jur. 277. brief for a second counsel, upon the ground that 

Where exceptions are taken to the master’s there were no witnesses in the defcmlant’s brief, 
certificate of the taxation of costs, on the ground the court directed a review of the taxation, 
that be has not charged the solicitor with all the Maddistm v. Baeon^ 5 Bing. (N.C.) 246 ; 7 Scott, 
moneys received by him with which he ought to 207 ; 1 Arm 487 ; 3 Jur. 248. 
have been charged, and such exceptions are Where nominal damages (exceeding the limit 
allowed, and the master directed to review his within which the judge’s certificate for costs is 
report, in that respect the court does not give required) are recovered in an action involving a 
the exceptant the costs of such proceedings, on question of title, the amount recovered cannot 
the ground that they are necessary to correct be taken as the measure of the importance of the 
a mistake, or misapprehension of the master, action. The costs of second senior counsel 


Wrkjht V. Sovflnooodj 1 Y. & J. 527. 


allowed. McBride v. McBride, [1894] 2 Ir. K. 
76. 

A fee given to senior counsel to plead, the 
b. What Costs Allowed. cause was not heard on the day set down. At 

the next hearing the counsel was from home and 
i. CouriseVs Bees. another senior w^as feed. An appeal from the 

a. Number of Counsel. 'abowing both foes was dismissed. 

Judd V. Young, 1 W. E. 214. 

General Eule.] — The general rule that, for the The fact of a petition being unopposed is not 
purposes of taxation as betw^een party and party, of itself a sufficient reason for the disallowance 
only tw'o counsel can be allowed as against an of the costs of two counsel. Costs of two counsel, 
adverse party, will not be departed from except upon a petition of a retiring trustee for a reference 
under very special circumstances. Att.-Qen. v. to appoint a new trustee, and of a petition to 


M'unro, 1 Mac. & G. 231. 


confirm the master’s report, allowed under the 


The general rule is, that the costs of two circumstances. St urge v. Dlmsdalc, 9 Beav. 170 ; 
counsel only are allowed upon a taxation between 16 L. J., Ch. 124 ; 10 Jur. 277. 
party and party, the taxing-master’s certifying Biiefs to two counsel, on an unopposed motion 
the fact of one counsel being brought specially made by a trustee, to pay money into court, 
from another court is not a ground for allowing allowed, upon appeal from the decision of the 
an extra number. Smith v. Effiiiqham (^Barl), taxing-master. Stej/hens v. Kewhorovgh (^Lord'), 
10 Beav. 378 ; 16 L. J., Ch. 297 ; li Jur. 444. 11 Beav. 403 ; 17 L. J., Ch. 332 ; 12 Jur. 319. 

Where the taxing-master had refused to allow The plaintiffs solicitor employed a queen's 
the briefs of more than two counsel, on the taxa- counsel and a junior to oppose a motion for 
tion of costs between party and party, the master further time to answ^er. The court held that he 
having exercised his discretion by looking into was justified in so doing, and ordered the taxing- 


the circumstances of the case, and not having 
relied wholly on the general rule, the court 


refused to disturb the certificate. Midland By. 12 Sim. 649. 


master, who had disallowed the fees of the junior 
counsel, to review his taxation. Coohe v. Turner, 


V. Brown, 10 Hare (App.) xliv. ; 22 L. J., Ch. 
1002 ; 17 Jur. 969. 


If the petition is of a special nature a fee to a 
second counsel on the hearing will be allowed. 


The number of counsel to be allowed is in the BUIh. Ex jyarte, Murgrore, In re, 3 Mont. D. & 
(almost uncontrolled) discretion of the master. D. 600. 

Loftstojie V. X. B. 4’ S. C. By., 12 C. B. (N.s.) Whether the costs of two counsel retained on 
243. ^ behalf of parties having liberty to attend the 

The master allowed, in the costs of the motion proceedings, and being in the same interest as 
for a new tiial. the fee paid to the counsel wke the plaintiff, ought to be allowed or not is a 
led at the tiial, and disallowed that paid to the question for the disci otion of the taxing-master, 
junior counsel Held, that, as the leader could WeWs Edate, In re, 28 L. T. 726 ; 21 W. E. 
not be heard in banc, the fee to him was impro- 745. 

perly allowed ; and that the fee to the junior. The mere fact of such parties appearing by the 
for taking notes, was improperly disallowed, same solicitor as the plaintiff is no good reason 
i^ewart X. Steele, b Scott Qa.B..') oil 4Man. &;G. why thej^ ought to be allowed the costs of a 
^ ^ junior copnsel onl 3 \ Ih. 

The plaintiff had instructed two queen’s The costs of employing two queen’s counsel 
counsel and a junior to oppose an application for the plaintiff at the hearing allowed ; the 

101 leave to amend on the part of H., one of the second queen’s counsel having drawn the bill 

defendants, and the other defendants were re- when he was without the bar. Carter v. Bar- 
presented by a junior counsel and supported the 7iard, 16 Sim. 157 ; 17 L. J., Ch. 278 ; 12 Jur. 
plaintiff. The court in ordering H. to pay the 322. 
costs of the application, allowed the costs of 

only one counsel on behalf of the plaintiff, and Two Juniors.] — The fees of two junior counsel 
w defeiKlants. Cargill v. engaged in settling defendant’s answer will not 

^ 78 ; 35 L. T. be allowed. Baris v. Bgsafi (Earl), 21 Beav. 

1,21; 2.) V\ . R. 221 . 124 ; 25 L. J., Ch. 122 ; 1 Jur. (kI) 1163 ; 4 

Where a point ot law IS involved in a cause, two W. E. 41. Affirmed, 8 De G. M. & G 33; 25 

counsel are not an unreasonable number, and the L. J., Ch. 322 ; 2 Jur. (N.s.) 219 ; 4 W. E. 268. 
jnaster ought to allow the costs of both, although Only one junior counsel allowed as betw'een 
at the trial it was agreed to turn the facts into a party and party, except by special leave of the 
ispecial case, (mndall v. Goodman, 5 B. P. C. court. Ih. ^ j e 

378; VV. W & B. 79 ; 1 Jur 65. ^ Costs of two junior counsel allowed. Wtnih 

in an action to recover 1,000^., involving SaMnm By. v. Jaohson. 22 W E 629 
character of the parties, a new tri^ havte been ' ^ 
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not be allowed for employing more than two 
counsel will only be departed from in excep- 
tional circumstances, and in determining whether 
such circumstances exist the amount of interest 
which the successful party has in maintaining 
the suit may be taken into consideration. Smith 
T. Bnller, 45 L. J., Ch. 69 ; L. R. 19 Eq. 473 : 31 
L. T. 873 ; 23 W. R. 332. 

The general rule that, upon taxation of costs 
as between party and party, the briefs of more 
than two counsel shall not be allowed, is not in- 
flexible. Pearce y. Lindsay. 1 De G. F. & J. 
573 ; 8 W. R. 383. 

Circumstances under which the costs of a 
third counsel will be allowed. Betts v. Oliford, 

1 John. & H. 74. 

Parties employing more than two counsel in 
equity do so at their owm risk ; the costs wiR 
not be allowed unless directed by the court. 
JDavis V. JDysart {Bai'l'), 21 Beav. 124 ; 25 L. J., 
Ch. 122; 1 Jur. (N.S.) 1153; 4 W. R. 41. 
AiBrmed, 8 De G. M. & G, 33 ; 25 L. J., Ch. 322 ; 

2 Jur. (N.S.) 219 ; 4 W. R. 268. 

The costs of a third counsel of the common 
law bar disallow'ed in equity. Floeliton y. 
JPeahe^ 4 N. R. 456 ; 12 W. R. 1023. 

A defendant in an action upon a policy of in- 
surance, obtained a rule for a new tiial on the 
payment of the costs of and occasioned by the 
former trial. I'he master allowed three counsel : 
— Held, a pioper exeieise of discretion. Stewart 
Y. Steele, 5 Scott (N.H.) 517 ; 4 Man. G. m\\. 

An arrangement by which a Q. C. retained 
for one of the defendants for the hearing of an 
appeal has been transferred to the co-defendants 
to argue the case for them as leading counsel, 
does not justify the allowance of three counsel 
on party and party taxation, although only four 
counsel were employed between tlie two sets of 
defendants, and the hearing of the appeal occu- 
pied seYeral days. Mereka7it Banhing (b. v. 
Mawl, 44 L. J., Oh. 581 ; L. R. 2U Eq. 452 ; 32 
L. T. 794 ; 23 W. R. 788. 

Evidence Voluminous.] — Tn an action for 

running down a Yessel, the plaintiff succeeded. 
There were eighteen witnesses and the trial 
lasted four hours. The master allowed three 
counsel, with fees of 25, 20, and 15 guineas. 
Review of taxation refused. General Steam 
IS'axigation Co, v. 2 W. R. 154. 

Where evidence wns voluminous, and required 
careful consideration, the costs of a thinl counsel 
were allowed. We/awm’th v. IJoi/d, 35 L. J., Ch. 
642 ; L. R. 2 Eq. 607 ; 12 Jur. '(N.S.) 581 : 14 
D. T. 751, 

Case of Difficulty.] — A plaintiff may be 

allowed for fees to thiee counsel in a cause of 
difficulty. 3forris v. Hunt, 1 Chit. 544. 

In a case of considerable complication, in 
which charges of fraud were made against the 
defendant, judgment having been given for him 
with costs, he was allowed Ihe costs of employ- 
ing three counsel, though the master had only 
showed the costs of two. Kirliwood v. Webster, 
47 L. J., Ch. 880 ; 9 Ch. D. 239 ; 26 W. H. 812. 

Where costs are awarded upon an application 
to the Railway and Canal Commissioners, the 
costs of more than two counsel will not be 
aUowed on taxation between party and party, 
tmless the case involves extraordinary complica- 
tion and difficulty, and as one in which a reason- 
able and prudent man, acting with ordinary 
prudence, would not go into csourt without three 


counsel. In applying this latter test, the chance 
of counsel being absent should not be taken 
into consideration ; but it should be assumed that 
all the counsel employed can attend throughout 
the hearing. The rule laid down by Fry, J., in 
Kirhwood v. Webster (9 Ch. D. 239) explained. 
Glamorgan County Council v. G. TF. ]Py., 64 L. J., 

Q. B. 138 ; [1895] 1 Q. B. 21 ; 71 L. T, 736 ; 
9 Ry. & Can. Traff. Cas. 1 ; 59 J. P. 182. 

B., a second mortgagee, filed a bill for re- 
demption and foreclosure against F., who held 
the first and third mortgages on the property. 
F., by his answer, disputed B.’b security by 
denying the consideration, and filed a cross-biil 
for foreclosure impeaching that security. By 
the decree made in both suits, F.’s bill was dis- 
missed with costs, so far as it sought to set aside 
B.’s security, and F. was ordered to pay the 
costs of the first suit, “ so far as the same have 
been increased by the answer of F. impeaching 
the validity of the security of B.” The master 
held that the costs incurred by B. in proving the 
consideration, and conscquexat thereon, were the 
increase of costs in the first suit which F. was 
to pay, and that the expense of the hearing 
must be apportioned according to tlie number 
of folios, and that the costs of the second suit 
must be appoitioned. He allo'^ed the costs of 
three counsel in the second suit on account of 
the complexity of the case. B. objected to this 
taxation, and contended that he ought to be 
allowed all his costs except such as would have 
been incurred if the suits had been ordinary 
reclemption and foreclosure suits heard as short 
causes, and that F. ought to have all his costs 
disallow’cd, except such as would in that case 
have been incurred, the difference being attribu- 
table to F.’s impeaching B.’s security : — Held, 
that the master hatl proceeded on a correct 
principle. Bighie v. Femmak, L. R. 6 Ch. 869 ; 
25 L. T. 441 ; 20 W. R. 67. 

Held, also, that so much of B.’s bill as was 
directed to anticipating the objection taken by 
F.’s answer ought to be dealt with as occasioned 
by the objection taken in the answer, and that 
in the other suit regard ought to have been had 
in taxation to the ciicumstance that the com- 
plexity which justified the allowance of three 
counsel was owing to B.’s security being im- 
peached. Ib. 

Questions of Importance.] — In an action 

to recover 20Z. the defendant, w'ho pleaded 
fraud, obtained a verdict. The taxing-master 
allowed the costs of three counsel upon a motion 
to set aside the verdict and enter judgment for 
the plaintiffs, or for a new trial, certifying that 
he did so having regard to the nature of the 
case, and the complicated and important ques- 
tions involved : — Held, that the taxing-master’s 
discretion should not be interfered with. Aaron s 
Beef V. Twiss, [1894] 2 Ir. R. 242. B. L, C, 
5’- B, By, V. S. £, By., 60 L. T. 753. 

Although two counsel only are heard in the 
Court of Appeal, the costs of three counsel in 
that court should be allowed on taxation be- 
tween party and party where the difficulty and 
importance of the case render it proper to retain 
them, particularly in cases where three counsel 
had been allowed on taxation between party and 
party in the court below, Mobb v. Connor, Ir. 

R. 9 Bq. 373. 

Amount claimed^ — ^A collision occurred 

between the P. and the K.j in consequence pf 
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which the P. also collided with the D., doing 
damage to the latter to the extent of 2,700^. 
The P. and the 0. commenced actions against 
the M . ; but the D. stood by until the P/s action 
was decided. Three counsel were employed in 
the action on behalf of the D. : — Held, that, 
considering the amount of the damage, the 
allowance of the costs of three counsel was not 
unreasonable. The Mammoth^ 53 L. J., P. 70 ; 
9 P. I). 126; 51 L. T. 459; 33 W. R. 172 ; 5 
Asp. M. C. 289. 

Length of Hearing.] — A bill having 

been dismissed with costs, after a hearing of 
fourteen days’ duration, in a suit in which nine- 
teen individuals and two companies — who had 
to a great extent a common case — were defend- 
ants, and some of them had justifiably answered 
se} arately, and had severally appeared by three 
counsel, two only of whom were heard for each 
defendant or set of defendants ; the court refused, 
in the instance of an individual defendant, to 
review the taxation thereby the costs of the 
third counsel were disallowed by the taxing- 
master as between party and party. IIa,^lam v. 
OVhmu))'^ Ir. K. 6 Eq. 615. B. P., 21er chant 
Banliimj Co, v. 2[unil^ supra. 

— — Third Counsel after Transfer.] — The 
action, after a motion for an injunction had 
been heard before Malins, V.-C., was transferred 
for hearing to Fry, J. ; the defendant thciefore 
retained a third counsel. The taxing-master 
allowed his co^ts : — Held, that the costs of such 
counsel could not be allowed on account of 
the transfer, and that the weight of the case did 
not justify such allowance. JIawn y.Brentini, 
42 L. T. 726. 

Third and additional Counsel on Appeal.] 

—On the hearing of an action in the Chancery 
Division, the plamtiif was represented by four 
counsel, the defendants by two only. Judgment 
was then given for the defendants. The piain- 
tiif having given notice of appeal, the defendants 
retained another counsel, and were represented 
by him and their former counsel at the hearing 
of the appeal, which was dismissed with costs. 
The taxing officer disallowed the fees paid to the 
additional counsel Held, that the case was one 
in which the court ought not to inteifere with 
the taxing-officer’s discretion. Wegmann v. 6br- 
coYan,, 41 L. T. 792. 

Junior appointed a Queen’s Counsel.] — 

The mere fact of a junior counsel in a cause 
having been appointed a Q. C. is not a sufficient 
reason for allowing the costs of briefs to three 
counsel. 2lem. L. E. 10 Ch. 540. 

When a junior counsel who has prepared the 
pleadings for a party to a cause is called within 
the bar before the hearing, and after a leader 
has been retained, then, if the case is of such a 
description as to make the retaining a leader at 
that stage of the cause proper, the costs of three 
counsel at the hearing ought to be allowed, 
Counens v. 41 L. J., Oh. 166 ; L. R. 7 Ch 

48 ; 26 L. T. 719 ; 20 W. R. 48. 

The costs of three counsel allowed where the 
junior who had drawn the pleadings was called 
irithin the bar before the hearing of the cause. 
Xb, 

It is not a matter of course to allow the costs 
of three counsel in such a case. They ought to 
be allowed only where the matter is of such a 


nature that, according to the ordinary practice 
of litigants, it would have been proper in the 
first instance to give a retainer to a queen’s 
counsel. Ih. 

But when a leader has been employed in a suit 
but not retained, the costs of employing him as 
third counsel at the hearing will not be allowed 
as between party and party, although the junior 
counsel who drew the pleadings has before the 
hearing been called within the bar. Jh'ffn v. 
Cleaver, 41 L. J., Ch. 663 ; L. R. 7 Ch. 513 ; 27 
L. T. 86 ; 20 W. R. 732. 

i The costs of more than two counsel disallowed 
in taxation between party and party, notwith- 
standing the third counsel was retained after 
the counsel by whom the pleadings had been 
drawn had been called wnthin the bar. Green 
V. Brlggn, 7 Hare, 279 ; 17 L. J , Ch. 323. 

Costs of a brief to a second queen’s counsel on 
the hearing of the cause allow^ed, he having 
before he had been called within the bar been 
the junior counsel in the cause. Ilorsleg v. f 
38 L. J., Ch. 678 ; L. R. 7 Eq, 461 ; 20 L. T. 173; 
17 W. R. 603. 

Before the trial of an action the junior counsel 
for the plaintiff was called within the bar ; at 
the trial, wiiich lasted eight days, three counsel 
were engaged, viz, a leading queen’s counsel 
wiio had formerly been junior in the case, and a 
junior. The judge decided in the plaintiff’s, 
favour. The taxing-master disallowed the fees 
of the leading queen's counsel : — Held, that the 
taxing-master had exercised his discretion rightly, 
as the case was not one in w’-hich it wms essentially 
necessary for the purpose of doing justice 
between the parties that the plaintiff should 
employ three counsel. Barlsh v. Poole, 34 W. R. 
365. 

The junior counsel wffio had advised through- 
out the proceedings taken by a claimant against 
a company in liquidation, in respect of its bi each 
of contract to purchase his business, having 
been called within the bar within the hearing 
of the claim and ntter a leader had been re- 
tained : — Held, that having regard to the length 
and complication of the case and evidence, the 
costs of a third counsel as junior counsel at the 
hoaimg ought to be allow^ed. Lgffitte 4* Co,, In. 
re, LuMUh claim, 44 L. J., Ch. 633 ; L. R. 20 
Eq. 650 ; 33 L. T. 91 ; 24 W. R. 7 

Railway and Canal Commission.] — Where 
costs are aw^arded upon an application to the 
Railway and Canal Commissioneis, the costs of 
more than tw^ counsel will not be allowed on 
taxation between party and party, unless the 
case involves extraordinary complication and 
difficulty, and is one in which a reasonable and 
prudent man,^ acting with ordinary prutlence,, 
would not go into court without three couiiseL 
In applying this latter test, the chance of counsel 
absent should not be taken into con- 
sideration ; but it should be assumed that all the 
counsel employed can attend throughout the 
hearing. The rule laid down by Fry, J., ia 
Klrhwood v, WehRter (9 Ch. D. 239), explained. 
Glamorgan County Council v. G. W, Ry,, 64- 
L. J., Q. B. 138 ; [i895] 1 Q. B. 21 ; 71 L. T.736; 
59 J. P. 182 ; 9 Ry. & Can. Traff. Gas. 1. 

In Arbitrations.]— In cases referred, the rule 
has been not to allowq on taxation, costs of 
than one counsel on each side attending the 
reference ; therefore the court refused to make 
absolute a rule for the master to review bis. 
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taxation, allowing only for one counsel, although 

the case was one of considerable complication. 
JIawhlH.s V. Bkjhy, 8 C. B. (N.S.) 271 ; 29 L. J., 
G. P. 228 ; f) Jnr. (N.s.) 1208 ; 2 L. T. 243. 

There is no universal rule that in an arbitra- 
tion the fees of one counsel only can be allowed. 
Onenf Steam AlivigatUm Co. v. Ocean Marine 
Insurance Co., 35 W.K 771. 


Writs of Inquiry.] — On taxation of costs on a 
writ of inquiry, the master should allow only for 
one counsel, unless in the exercise of his discre- 
tion on all the circumstances of the case, in- 
cluding the amount in dispute, he is satisfied that 
there was more to do in the case than could 
reasonably be imposed on one counsel only. Reg. 
Gen., T. T. 1870, June 14. Q. B., Ex. i C. P. ; 
22 L. T. 052, n. 

Before the promulgation of this rule, there was 
no inflexible rule as to the number of counsel 
allowed on taxation. The master had a discre- 
tion in the matter, and the court did not inter- 
fere with the exercise of that discretion except 
in extraordinary and irlaring cases. v. 

L. li. cf S. C. 10/., 39 ir J., Ex. 54 ; L. R. 5 Ex. 
201 ; 21 L. T. 757 ; 18 W, R. 351. S. P., Jacotfs 
V. Z. JZ cf S. a 10/., 22 L. T. 651. 


Commissions to take Evidence.] — Though the 
increased expenses occasioned by sending out 
counsel to act as commissioner in taking evidence 
abroad will not generally be allowed, yet it may 
be allowable under the circumstances of a par- 
ticular case ; and if the master has used his dis- 
cretion the court will not interfere unless it sees 
he is clearly wrong. Yghsias v. Royal Ex- 
change Amii'ance Corporation, 39 L. j.. C. P. 
173 ; L. 11. 5 C. P. 141 ; 22 L. T. 269 ; 18 W. R. 
381. 

On the execution of a commission for the 
examination of witnesses at Galcutta, in a case 
of much complication and importance, the 
master, on taxation of the defendant’s costs, 
disallowed the expenses incurred on his behalf 
in legal assistance to the commissioners in 
conducting the viva voce examination of the 
several witnesses, although the order for the 
commission provided that “the costs of the 
order, and of the examination, interrogatories, 
cross-interrogatories and office copies thereof, 
and all other costs incidental thereto, should 
be costs in the cause ” : — The court refused to 
inteifere with the master’s discretion. Rotter v. 
Banhni, 38 L. J., C. P. 130 ; L. R. 4 C. P. 76 ; 
19 L. T. 383. 

To entitle a successful party to the costs of 
the attendance of counsel on a commission to 
examine witnesses abroad, it must be shewn 
that the attendance of counsel was necessary 
for the conduct of the commission. Le Coca v. 
8. i?.%.,6B.&a415; 14L.T. 401; 14 W.Il.649. 

The costs of more than one counsel attending 
the examination of witnesses before an examiner 
will not be allowed. Hallows v. Feniic. 17 L. T. 
347; 16 W. R. 175. 


In Chambers.] — Before the 120th Order of 
May, 1845, the expense of attending the master 
by counsel was not allowed between party and 
party, except on reference for scandal. Orcen v. 
Briggs, infra. 

The costs of counsel in chambers are always 
understood as being allowed, unless the contrary 
is expressed. Qrerille v. Orenlh, 27 Beav. 696. 
Bee now Ord. LXV. r. 27, sub-r. 16. 


iii.. 


b. What Fees Allowed. 


Retainers.] — In taxation between party anci 
party, it is not the practice to allow the common 
retaining fee to counsel. Green v. Briggs, 7 
Hare, 279 ; 19 L. J., Ch. 294. Bee now Ord. LXV. 
r. 27 (44). 

Special retainer disallowed in the taxation of 
costs betw’ecn party and paity. Smith v. Effing- 
ham {Earl), 10 Beav. 378 ; 16 L. J., Ch. 297 ; 11 
Jur. 444. 

In taxing the costs of a suit which were to bes 
paid by the defendant a special retainer paid by 
the plaintiff to the attorney-general,whodid not 
usually practise in the court of cimnceiy, was- 
allowed, although there were no special circum- 
stances which rendered the employing the attor- 
ney-general necessary. Siehols v. Ilmlam, IS 
Sim. 49 ; 9 Jur. 649. 

According to the ordinary jiractice of the 
Admiralty Oouit, retainer fees for both the lead- 
ing and junior counsel are allow’cii on taxation. 
The Xeera, 5 P. D. 118 ; i2 L. T. 743 ; 28 W. R. 
816. 


Conferences and Consultations.]— The master 
refused to allow couiisers tees for consultation on. 
a demurrer and costs of a conference concern- 
ing special admibsioiis, whi(*li saved the necessity 
of a commission : — Held, that these mutters were 
wnthm the master s discretion, and that he had, 
exercised that disci etion pioperly. Kidston v. 
Empire Manne Insaranee Co., 1(1 L. T. 286. 

In an action a defendant justified under a 
distress for a fee-farm rent, deducing his title so* 
far back as the reign of Gliaiks Jl. After issue- 
joined, the pUiiitiff discontinued: — Held, that 
the defendant was not entitled to the cosis of 
consultations. Bans v. Hatton, 8 D. P. C. 164 ; 

4 Jur. 28. 

The master is not at liberty to disallow a 
charge for a conference, where the solicitor has 
thought one necessaiy and paid the counsel’s, 
fee, except wdiere a number of conferences has- 
been charged for on the same point. Bramidy 
In re, 39 L. J., Ch. 384. 

The court refused to iillow’ the fees paid on a 
second consultation held pending the hearing of 
the appeal. IVegmann v. Corcoran, 41 L. T. 
792. 

A fee for a conference with counsel allowed^ 
as the solicitor had thereby spared counsel much 
trouble and been able to give him a more mode- 
rate fee on his brief than wTiuld otherwise have; 
been the case. Emiest v. Partridge, 2 N. R. 232 
8 L. T. 6.55 ; 11 W. E. 715. 

Tn the absence of sufficient reason, only one 
consultation ought to be allowed under the 120th 
Old. of May, 1845 ; and the taxing-master’s cer- 
tifying the fact of one counsel being brought 
specially from another court is not a ground for 
an extra number. Smith v, Effingham (Earl),. 
10 Beav. 378 ; 16 L. J., Ch. 297 ; li Jur. 444. 

On taxation of costs, a charge for consulting* 
counsel previously to presenting the petition, if 
the petition is one of a special nature, ought 
be allowed. ElOs, Ear parte, Mnsg^'ove, In re, 3* 
Mont. D. & I). 600. 

When the master has disallowed the fees paiA 
to counsel for a consultation previously to the* 
argument of a rule, the court will not interfere 
with his decision unless satisfied that he has. 
erroneously exercised his discretion. Smith v. 
Baher, 28 L. T. 669. 

Where no fee is paid to counsel on a oonsulta- 
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tion, no charge can be allowed to the solicitor for 
his attendance. CatUn, In re^ IS Beav. 516. 

Where, by arrangement, exceptions to an 
answer were heard with the cause, a charge for 
consultation between counsel on the exceptions, 
as distinct from the consultation on the hearing I 
of the cause, was allowed. Davis v. Dysart 
iEirV), 8 De G. & G. 33 ; 23 L. J., Oh. 322 ; 
2 Jur. (N.S.) 219 ; 4 W, R. 268. 

A charge for copies only of those parts of the 
. interrogatories, the answers to which were ex- 
cepted to, can be allowed for the purposes of the 
consultation on the exceptions, as distinct from 
the copies made for the purpose of preparing the 
answer ; for which latter purpose, also, only one 
copy to one junior counsel can be allowed. Ih. 

— — Amount.] — The amount of fees to be 
allowed for consultations is in the discretion of 
the taxing-officer, who is not bound to inquire in- 
to the length of each consultation and the occa- 
sion on which it is held, but who may reasonably 
take into consideration the number of the con- 
sultations which he allows. Railway Commits- 
sionen y. O' Rourhe., 65 L. J., P. 0. 84 ; [1896] 
A. C. 594 ; 75 L. T. 84— P. C. 

Opinions.] — The costs of procuring the advice 
of counsel prior to the institution uf a motion 
are not taxable as party and party costs of the 
motion ; such costs are “ preliminary to ” not 
costs “of” the motion. Lynch v. Maean. 26 
L. R., Ir. 385. 

The costs of procuring the advice of counsel 
to institute a motion to attach a person for con- 
tempt of court are not taxable against such per- 
son as party and party costs. Lynch v, Maoan, 
26 L. R., Ir. 388. 

The costs of a case for opinion on evidence 
will be allowed on taxation as between party and 
party, though no answer has been filed. Fry v. 
James, Ir. E. 4 Eq. 235. Contra, Freeman v. 
Springham, 14 0. B. (N.s.) 197 ; 32 L. J., C. P. 
249 ; 8L, T. 428; 11 W. R. 701. 

In the course of the cause the opinion of a 
strange counsel was taken, and the taxing-master 
allowed only the costs of a short case such as 
might have been laid before a counsel acquainted 
with the cause. The court refused to interfere 
with this discretion, considering it doubtful if, 
in strictness, the case should have been allowed 
at all. Newly v. Brew, 12 Ir. Eq. R. 24. 

Pleadings.]— The taxing officer has discre- 
tionary power to allow, as between party and 
party, fees to counsel on (a) settlement on writ 
of summons, (b) settlement of reply, though the 
latter is simply a joinder of issue on the preced- 
ing pleading. Tisdall v. Richardson, 20 L. R., 
Ir. 190. 

On the taxation of a plaintiffs bill of costs (in 
a- suit in which a bill for the production of title 
deeds had been dismissed), the master allowed 
charges for the settlement of the answer by the 
defendant’s junior equity counsel, and by his 
conveyancing council, who was familiar with 
the defendant’s title, and also allowed a charge 
for an abstract of title laid before the junior 
' ' equity council for the purpose of preparing the 
answer, but which abstract did not appear to 
have been prepared entirely for that purpose : — 

^ Held, that these allowances ought not lo have 
; been made. Davis v. Dysart (Marl), 8 De G. M. 
& G. 33 ; 25 L. Qh, 322 ; 2 (n.s.) 219 ; 

. ' 268 ,.,- if ^ 


Costs of a conveyancing counsel employed to 
assist in the preparation of an answer disallowed. 
II. '• 

Fees to two junior counsel (one of them being 
a conveyancer o.nly) to settle the answer cannot 
be allowed as between party and party, unless 
by special order of the court. Ih. 

A charge for abbreviating the answer, esti- 
mating it at its total length, including schedules, 
is proper, and to be allowed on a taxation between 
party and party. Ih. 

Instructions.] — In instructing counsel to pre- 
pare pleadings, &c., a solicitor is bound to send 
only copies of deeds, and not the original deeds, 
which act would be a violation of his duty to 
his client. The costs of such copies will be 
allowed on taxation. Ream isli's Trusts, In re, 
19W. R. 740. 

The costs of a letter of instructions, for the 
guidance and direction of the commissioners, 
sent with the commission, were disallowed by 
the master, but subsequently allowed by the 
court. MannY. Harhord, 89 L. J., Ex. 27 ; L. R. 
5 Ex. 17 ; 21 L. T. 641 ; 18 W. R. 146. 

Settling Affidavits.] — In an exceptional case, 
a fee to senior counsel for settling interrogatories 
and affidavits may be allowed. Jessop v. Cusach, 
25 L. R., Ir. 244. 

Rule 17 of 4th Consolidated Order, empower- 
ing the master to consider whether he will allow 
an affidavit to he settled by counsel, does not 
take the question of the costs of the affidavit out 
of the discretion of the court. Davies v. Mar* 
shall, I Dr. & Sm. 564 ; 7 Jur. (N.S.) 639 ; 9 W. 
R. 756. 

Costs of settling affidavit (which was an echo 
of the bill) by counsel allowed. II. 

Particulars of Breaches.] — In a patent suit 
in which the plaintiffs, after' the briefs were de- 
livered but before the hearing, took the common 
order dismissing their bill, with costs : — Held, on 
taxation of the costs, notwithstanding the judge 
had not certified what particulars had been 
proved, that the defendants were entitled to 
allowances in respect of drawing and settling by 
counsel particulars of breaches. Batley v. 
Kynoch, 44 L. J., Ch. 565. 

On Briefs.] — In fixing the remuneration of 
counsel and solicitor and the number of counsel 
employed, the amount of the money-issue in- 
volved and the commercial importance of the 
case are properly taken into consideration. X. C. 

B. Ry. V. 8. F. Ry., 60 L. T. 753. 

Separate Proceedings by same Solicitor,] 

— Where the same solicitor is employed by dif- 
ferent persons to conduct proceedings for the 
same or a similar purpose, he is entitled to such 
costs as would have been allowed in either action 
if he had not been engaged in the other, except 
as regards attendances or other matters which 
might have been done at the same time in both 
actions ; and if the same counsel appear in both 
actions they ought in each action to have such 
fees as if they had not been instructed in the 
other. Metropolitan Coal Consumers'^ Associa- 
tion^ In re, Grleh's Case, 59 L. J., Ch. 532 ; 45 
Oh. D. 606 ; 62 L. T. 561 ; 38 W. R. 462. See 
also ante, col. 715, 

Amount allowed.]— ^Vhen, after briefs 
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had heeTL delivered, the plaintiff’s counsel desired 
to he furnished with a tabulated statement of 
some of the facts, and the master on taxing his 
costs as between party and party, in the exercise 
of bis discretion having allowed additional fees 
to counsel on the delivery of such tabulated 
statement, a judge ordered the master to review 
the taxation, and to disallow such additional 
fees, on the ground that it was not competent to 
the master to allow such fees w’here no new 
matter had been furnished, the court held that 
the judge had acted on an erroneous principle, 
and set aside such order. Wahejield y. Brown, 
43 L. J., C. P. 222 ; L. E. 9 C, P. 410 ; 30 L. T. 

, 428, „ , : ' , 

The charge to be allowed for counsel’s fees for 
cross-examination will not ordinarily exceed 
Bl. 5^. a day after the first, for w^hich a larger fee 
maybe allowed in heavy cases; and where the 
case is long and complicated, as much as 71 7$, 
a day may be allowed for the subsequent days. 
Smith V. Buller, 45 L. J., Oh. 69 ; L. K. 19 Eq, 
473 ; 31 L. T. 873 ; 23 W. E. 332. 

In estimating the amount of fees to counsel, 
the taxing-master should always have regard to 
the difficulty and complication of the questions 
of law and fact involved in the case and the 
importance of the result of it to the parties. 
Jiohh V. Connor, Ir. E. 9 Eq. 373. 

The fees bon^ fide paid by a solicitor to counsel 
and fairly required by the magnitude or compli- 
cation of the cause ought not to be reduced, but 
should be allowed on taxation between party and 
party, Ib. 

The master having reduced counsel’s fees, on 
taxation between party and party, not because 
the amount was excessive, but because the fee 
had been increased at the instance of the counsel, 
the court referred it back to the master to review 
his taxation as to those items. O' Brian v. Cant- 
weU, 12 Ir. Ch. E. 221. 

It would be illegal for the bar, as a body, to 
fix' a minimum fee for any particular class of 
business ; but any individual member of the bar 
may decline to take a fee less than a certain 
amount. Ih. 

The master, in taxation between party and 
party, should only allow the usual and accus- 
tomed fee payable on each particular class of 
business, though a larger fee had been paid to 
counsel. Ih. 

One of several defendants appealed, substan- 
tially, from the whole decree, and the appeal was 
dismissed with costs ; — Held, on taxation, that 
the same fees on the plaintiff’s briefs which had 
been allowed on the original hearing ought to be 
allowed on the appeal. Sturgis v. Morse^ 26 
Beav. 562. 

Held, also, that the length of the interval 
between the two hearings ought not to vary the 
amount. Ih. 

In an action for damage by collision, where 
the damage to one vessel amounted to 20,000^., 
and to the other vessel to 2,000L, three counsel 
were instructed on behalf of the plaintiffs, and 
the fees marked on their briefs were respectively 
seventy-five guineas, fifty guineas, and thirty 
guineas, and the registrar on taxation reduced 
these fees to sixty guineas, forty guinea^s, and 
twenty-seven guineas. The court, on appeal 
from the taxation, allowed the original fees, hold- 
ing that they were proper fees in a case of that 
magnitude. The City of I/nchnom, 51 L, T. 907 ; 
5 iSp. M. C. 340. See General Steam Nmiga^ 
' tk^ Co.y. Mann,%'77.7d>.\h^, v' 


— - Master’s Discretion.]— -The amount to be 
allowed for fees to counsel is in the (almost 
uncontrolled) discretion of the master. Loch- 
sUve.y. L. B. 4* S. C. By., 12 C. li. (k.s.) 243. 

The master refused to allow a larger fee to a 
junior counsel than a nominal one to take notes : 
—Held, that this was within the master’s discre- 
tion, and that he had exercised that discretion 
properly. Kid.^ton v. Empire Marim Bisurancc 
Co.. 16 L. T. 286. 

On an appeal, the taxingofficer allowed for 
the defendants’ two original counsel the same 
fees as he had been allowed in the court below : — 

Held, that the court ought not to interfere with 
the taxing officer’s discretion. Wegmann v. 
Corcoran, ilJj.T. 7^2. 

The court will not interfere with the discretion 
of the master as to the amount allowed for 
counsel’s fees and refreshers upon a petition 
against a municipal election, unless it be mani- 
fest that he has failed to exercise it in a reason- 
able manner. Ilargreares v. Scott. 4 C. P. D. 

21 ; 40 L. T. 35 ; 27 W. E. 323. 

The court will not interfere with the dis- 
cretion of the taxing-master as to the quantum 
of fees to counsel. Att.-Gen. v. Carring- 
ton (Lord), 6 Beav. 454 ; 12 L. J., Ch. 453. 

The court will not entertain an application to 
review the certificate of the master as to the 
amount of fees to be allowed to counsel. Parldn- 
son v. Hanhwry, 11 Jur. (N.S.) 474 ; 12 L.T. 624 ; 
13W. E. 1056. 

The Court of Appeal will not interfere with the 
discretion of the taxing-master as to the amount 
of counsel’s fees. Covi^ens v. Consens, 41 L. J.,, 

Ch. 166 ; L. E. 7 Ch. 48 ; 25 L. T.719 ; 20 W. E. 

48. 

The taxing-master's decision as to the amount 
of counsel’s fees will not be interfered with unless 
a gross mistake is made. Brown v. Sewell, Ifi 
Ch. D. 517 ; 44 L. T. 41 ; 29 W. E. 295. 

The rule that the decision of the master is final 
as to the proper charge for business done, does 
not apply to counsel’s fees on the hearing of an 
appeal, on the ground that the judge of the 
court below is better able to decide the question 
of quantum. Gilhert v. Gniqnon, 21 W. E. 

745. 

Term Eefteshers.] — Certain refreshers were 
paid for four terms antecedently to that in 
which the briefs were delivered ; these refreshers 
were disallowed by the master : the court 
granted a rule to show cause why the master 
should not review his taxation. CravcM v. San- 
der son, 2 'hi -1. 

Eefresher fees to counsel are allowable only 
when the cause is so circumstanced as that it. 
may be called on, and are therefore not allow- 
able when a cause has been ordered to stand 
over to await the decision of a court of error in 
another cause involving the same question, and 
therefore cannot by possibility come on. ' Bughes^ 

V. Blrhenhead Imgrrorement Commissioners, Ifi 
L. T. 350. 

Eefresher Fees — Discretion.]— Under Ord. 
LXV. r. 27 (48), the taxing-master has a discre- 
tion in the special circumstances of the case to 
disallow refresher fees. Smith v. Wills, 53 L. T. 

386 ; 34 W, E. 30. See Hargreaves v. Scott, 
supra. ' 

Oleax Day.] — The trial of an action with 

witnesses occupied four whole days and about 

' ’ ^ ^ A i 
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three hours on a fifth day. Subsequently, at the 
request of the judge, the action was re-heard and 
-evidence given on one point, when the previous 
judgment was adhered to ; this further hearing 
occupied substantially the whole day. The taxing- 
master allowed refre&hers for the second, third, 
fourth, and fifth days, but refused to allow re- 
freshers for the re-hearing on the ground that the 
case had occupied less than five hours on the fifth 
day : — Held, that the taxing-master ought to have 
allowed refreshers for the sixth day, and that 
Ord. LXV. r. 27, sub-r. 48, did not prevent him 
from doing so, v. /'WA's*, 35 W, R. 711. 

Affirmed, :'i6 Ch. D. 444 ; 58 L. T. 97~-C. A, 

When a trial has occupied less than five hours 
on the first day, but on the second day the fire 
hours are completed and a further period is occu- 
pied on that day before the case is concluded, a 
•“ clear day ” begins after the expiration of the 
■five hours, and refresher fees may be allowed in 
respect of the further period of work done on the 
•second day, under Ord. LXV. r. 27, sub-r. 48. 
WalUr V. Cnjfital Palace Gas Co. ([1891] 2 Q. 
B. 300) not followed. The Conner ([1891] P. 
355) and Collins v. Worley (80 L. T. 748) 
approved. OUTnra v. £Jiriottf)2 L. J., Q. B. 317 ; 
[1893] 1 Q. B. 3G2 ; 5 R. 205 ; 68 L. T. 166 ; 
41 W. R. 248. 

The taxing officer may allow a refresher fee to 
counsel where the trial of an action, heard on 
vivS. voce evidence, has been substantially pio- 
longed beyond five hours, although less than five 
hours may have been occupied on the first day of 
the hearing. The Conr'ier, 61 L. J., P. 11 ; [1891 ] 
P. 355 ; 66 L. T. 386 ; 40 W. R. 336 ; 7 Asp. M. 
€. 157 ; 55 J. P. 793. 

A trial extended over parts of two days, lasting 
altogether about five and a quarter hours ; it oc- 
cupied less than five hours on each day. Upon 
taxation of costs as between party aiul party, the 
master disallowed a rcfiesher fee to the success- 
ful party’s counsel in respect of the second 
day : — Held, that a light to a reficsher fee could 
only arise where the trial had lasted a “ clear 
day ” beyond the first five hours, whether “ clear 
day ” meant a separate day of the week, or only 
nn additional period of five hours, and that 
therefore the master was right. Walker v. 
•Crystal Palace Gas Co., 60 L. J., Q. B. 781 ; 
'[1891] 2 Q. B. 300 ; 65 L. T. 86 : 39 W. R. 716. 

The taxing-master, in calculating the five hours 
’referred to in Ord, LXV. r. 27, sub-r. 48, is not 
"to deduct the time occupied by the usual midday 
adjournment of the court. Collins v. Worley, 
60 L. T. 748. 

Argument in Court of Appeal.] — An 

action was tried before a judge without a jury, 
and the verdict and judgment were for the 
plaintiffs. The defendants appealed to the Court 
•of Appeal, in which court the argument lasted 
for four days, and the Court of Appeal reversed 
the decision of the judge, and gave judgment for 
the defendants with costs. On taxation of the 
costs of the arguments in the Court of Appeal 
the master refused to allow certain refresher fees 
'to the defendants’ counsel in respect of three of 
the days occupied in arguing in the Court of 
Appeal, on the ground that he had no jurisdiction 
to allow them, as Ord. LXV, r. 27, sub-r, 48, 
provided for the allowance of refreshers only 
when a trial was had with viva voce evidence. 
■’The defendant appealed Held, that the piaster 
had a discretfdni nnd such arguments vfcre in- 
cluded in the wqrk perfemed wxt;hin suh-r. 36 of 


the same order, and that the matter ought to go 
back to him to allow the refresher fees if he saw 
fit to do so. Srendsen v. Wallace, 55 L. J., 
Q. B. 65 ; 16 Q. B. U. 27 ; 53 L. T. 565 ; 34 
W. R. 151. 

Where the bearing of an ap])eal from the 
Chancery Division occupies more than one day, 
the taxing-master has a discretion to allow 
additional fees to counsel, in the shape of a daily 
allowance or otherwise, though no vivd voce 
evidence has been adduced before the Court of 
Appeal, such fees not being treated as refreshers 
in the sense in which refreshers are dealt with 
on taxation as fixed sums, but as an allowance 
by way of addition to the original fees, on the 
ground that such fees have by miscalculation 
been fixed too low. This discretion, however, is 
to be exercised with jealousy, since there is not 
in such a case the same difficulty in fixing the 
proper fee at first as there is in cases where oral 
evidence is adduced, the probability of a case 
lasting long in argument being a matter which 
ought to be taken into account at the time of 
delivering the brief. Srendsen v. Wallace (16 
Q. B. D. 27) explained. Easton v. Londoyi Joird 
Stock Bank, 57 L. J.. Ch. 329 ; 38 Ch. D. 25 ; 
58 L. T. 364 ; 36 W. R. 375— C. A. 

Previous Practice.] — ^Where a master 

had refused to allow the refresher usual for a 
queen’s counsel : — Held, that this was within his 
(iiscretion, and that he had exercised that discre- 
tion properly. Kidston v. Empire Marine Insur- 
ance Co., 16 L. T. 286. See Jlargreares v. Scott, 
supra. 

In the Court of Common Pleas the rule as to 
the allowance of fees as lefreshers, on taxation 
of costs, is the same as in the Queen’s Bench and 
Exchequer, viz. that such fees when proper may 
be allowed. Lawrie v. Wilsoti, 44 L. J., C. P. 87 ; 
L. R. 10 C. P. 152 ; 31 L. T. 688 ; 23 W. R. 139. 

The costs of proceedings in court in the course 
of which several witnesses were examined vivfi 
voce, and which involved the question whether a 
certain person was legitimate, were ordered to be 
taxed upon the common-law’ scale, so as to give 
the equity counsel refresheis for every day after 
the first day of the hearing as in the case of 
counsel of the common-law bar. TBll v. IHhhlt, 
41 L. J., Oh. 703 ; L. R. 14 Eq. 221 ; 27 L. T. 
334. 

On a summons to review the master’s certifi- 
cate, in a suit wheie all the evidence was written, 
for disallowing refreshers to counsel in some 
cases and allowing them in others : — Held, that 
there is a discretion to allow refreshers where, 
from the nature of the case, the period of time 
occupied in the hearing, and the amount of fee 
originally given with the brief, it appears 
reasonable to allow further fees, and that the 
quantum of fees to be allowed is entirely a 
matter of discretion for the master. Smith v. 
Banlell, 34 L. T. 899. S. P., Oakley v. Glanpool 
Slate Co., 1 X. R. 356. 

The rule of the common-law courts as to 
refreshers applies to the hearing of heavy suits 
in chancery, whether on written or viva voce 
evidence ; but the brief fee may fairly be taken 
to cover two days, after which refreshers should 
be allowed. Smith v. Buller. 45 L. J.. Ch. 69 j 
L. R. 19 Eq. 473 ; 31 L. T. 873 ; 23 W. R. 332. 

In taxing the costs of an action in the 
Chancery Division tried on oral evidence, the 
taxiug-master should follow the rule in the 
common Law Divisions of allowing refreshers 


f 


< 


I 


COSTS — Taxation of. 


to counsel for every day occupied by a trial 
beyond one day’s time ; but where the action is 
tried on affidavit evidence no refreshers should 
be allowed. The amount of the refreshers lies 
in the disci etion of the taxing-master, and 
depends on the fee originally marked on the 
brief and the nature of the case. The rule in 
Smith V. JiuJler (supra), that the criterion for 
allowing refreshers is the length of the time 
occupied by the trial, irrespective of the mode in 
which the evidence has been taken, dissented 
from. TIarrmm v. Wearinq^ 48 L. J., Ch. 365 : 
11 Gh. D. 206 ; 41 L. T. 376*; 27 W. K. 526. 

The taxing officer having disallowed refresher 
fees to counsel, in a case where the hearing 
commenced in the afternoon of one day, and 
’was concluded at noon of the next, but the time 
occupied was less than one day’s time, the court 
refused to intcifere with his discretion. Ilie 
Meva, 5 P. D. 118 ; 42 L. T. 703 ; 28 W. R. 816. 

When the trial of an action commences on one 
day and is concluded on the next day, reficshers 
to counsel will not be allowed unless the trial 
■occupied in the whole more than one day’s 
sitting, i.e. six hours. Brown v. Sewell^ 16 Ch. 
1). 517 ; 44 L. T. 41 ; 29 AV. R. 295— C. A. 

c. Clerks’ Fees. 

Fees to counsel’s clerks are mere gratuities, for 
wdiich they have no legal demand, and this court 
has no jurisdiction in respect of such fees as 
against the clerks. The sum allowed for clerks’ 
fees does not limit the sum which may be s})Oii- 
taneously given, but it docb limit the sum which 
the solicitor can safely pay without the special 
direction or permission of the client. The Regu- 
lation of the 5th November, 1840, (Ordines Can. 
157), is not a general order of the court, giving 
the clerks a legal demand for the fees therein 
mentioned, but a mere intimation of the opinion 
of the etpiity judges that they may be pioperly 
allowed in taxation. Cotton, Bx jmrte, 9 Beav. 
107 ; 10 Jnr. 84. 

d. Receipt. 

The taxing-master ought not to require a 
receipt stamp to be affixed to counsel’s signature 
to a fee before allowing the charge on taxation. 
Beavan, In re, 5 De Gr. M. &; G. 40 ; 22 L. J., Ch. 
536 ; 2 AV. R. 229. 

Payment in respect of counsers fees should 
specify the cause, and each particular fee. Pay- 
ments, except for stated and specific fees for 
particular matters of business done or to be done, 
disapproved’ of. Smith, In re, 4 Beav. 309, 

ii. Briefs. 

dounsePs Fees on.]^ — See supra. 

After Notice of Trial.]— A plaintiff is not in 
any case entitled to the costs of preparing for 
trial, such as instructions for brief, drawing and 
^copying briefs and documents, and advising on 
*evi(lcnce, until after notice of trial ; and that 
even though the defendant has obtained repeated 
orders for time to plead, extending down to five 
or six days before the commission day, and is 
under terms to take short notice of trial, or such 
notice as the plaintiff can give. Freeman v. 
Springham, 14 C. B. (N.S.) 197 ; 32 L. J., 0. P. 
:2l9; 8L.T. 428; 11 W. R. 701. 

A\ffiere issue has been joined, but the plaintiff 
lias had leave to add a fresh count, the ple^ngs 


to which are not concluded when the action is 
settled, it is not so clear that the ordinary rule of 
not allowing costs of briefs, &c., before final 
joinder of issue does not apply, that the court 
wull interfere to review the master's taxation 
disallowing those costs : at all events, if he has 
not merely acted on the rule, but has also exer- 
cised his discretion on the w hole case. Knight 
V. Gravesend liy., 27 h. J., Ex. 8. 

The defendant’s costs of ‘’preparing for 
trial” cannot be allowed wliere a plaintiff 
discontinues before notice of tiial, even though 
liberty had been reserved to the plaintiff under 
a judge’s order to set down the cause for trial 
before issue joined and a special jury had been 
struck. Curtis v. Platt, 16 0. B. (N.S.) 465 ; 
33 L. J., C. P. 253 ; 10 Jur. (N.S.) 823 ; 10 L. T. 
383. 

As a general rule, the costs of jireparing briefs 
for trial cannot be allowed on taxation as 
between part}' and party before notice of trial 
is served. Cordner v. Guedalla, 29 L. R., Ir, 81. 

AVhen a consent to judgment is given by a 
defendant the day after service upon him of 
notice of trial, the plaintiff is not entith'd to 
the costs of preparing briefs, etc. incuiretl before 
service of the notice of trial. Mcldon v. Landess, 
18 AF. R. 761. 

An order for rc-hcaring was dischui ged with 
costs, but in the meantime, the cause had been 
set down, and briefs dcliveretl : — Held, that the 
costs thereof c’ould not be included in the order, 
and could only be given on a re-hearing, or upon 
special application. Barenj)ort v. Stajford, 9 
Beav. 106. 

Brief of pleading prepared for counsel after 
\)ublication and before the cause had been set 
down, and which became useless in coiiseipience 
of a compromise before hearing, disallowed on 
taxation as between solieitor and client. Friend 
V. Solly, 10 Beav. 329 ; 11 Jnr. 958. 

Brief of pleading'* ma<le before the case was at 
issue, disallowed. Pender, In re, 10 Beav. 390. 

The plaintiff’s solicitor is entitled to give out 
briefs and fees to counsel upon the same day that 
he sets dowm the cause to be heard pro confesso. 
Ivie V. Gahan, 9 Ir. Eq. R. 223. 

Where an injunction or receiver is prayed by 
the bill, the defendants, who are interested in 
resisting the motion, are entitled to the costs of 
two briefs on the filing of their answers ; but the 
plaintiff is not entitled to the costs of briefs 
unless he has moved or served a bonfi fide notice 
of motion, or unless some act has been done by 
the defendant after the briefs w’ere bona fi.de 
made which rendered the notice of motion un- 
necessary. The bill prayed an injunction, and, 
upon the coming in of the answer, the solicitor ^ 
prepared two briefs for the injunction motion. ' 
The suit was comproiCL^cd before the briefs were 
given out or notice of motion served : — Held, 
that the plaintiff was not entitled to the costs of 
the briefs against the defendant. Broadbent v. 
llnyhes, 10 Ir. Bq. R. 65. 

In taxation between party and party, costs 
of counsels’ fees on brief to fix a day for the 
hearing disallowed. Clarhe v, Malpas, 1 N, B. 
221 . 

Documents contained,] — A demurrer having 
been allowed with costs, the costs of preparing 
“observations” to counsel’s briefs, including 
marginal notes and an index to the biE, wbich 
was very long, disaEowed. Mrnmt v. PaHr%dge^ 
2 N. B. 232 ; 8 X, 665 j 11 W. B. 716. 
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Costs of drawing observations for counsel, 
when the cause stood over, allowed. Bmies v. 
Manlifill, 1 Dr. & Sm. 664 ; 7 Jur. (N.s.) 639 ; 9 
W. R. 756. 

In a bill of costs taken in before the master 
for taxation, one charge under the title of 
“ observations,” of considerable amount, was for 
copies of certain charters, accompanying briefs 
to counsel ; — Held, that the master was right in 
allowing the charge. Shinnens* Co. v. Irish 
Society, 1 Jur. 87. 

As a general rule, it is improper to intro- 
duce, into counsel’s briefs, both the original and 
amended bills. Higgins v. Hatenian^ 2 Dr. & 
War. 70. 

In an action against a railway company for an 
injury resulting from the negligence of the com- 
pany’s servants, the court directed that the costs 
of copying into the plaintiff’s briefs the evidence 
given at an inquest held upon the bodies of other 
persons who had been killed on the same occasion 
should be disallowed. Loelistoiie v. L. B. 4’ 
S. C. Jig., 12 C. B. (N-sD 243. 

When one party, by his pleading, puts in issue 
documents which the other may reasonably expect 
will be read in evidence, and he accordingly has 
them briefed to his counsel, the master ought, in 
the exercise of his discretion, having regard to the 
probable materiality and relevancy of those docu- 
ments to the case as pleaded, to allow the costs of 
the briefs containing them, if he considers that the 
party was justified m having them briefed, even 
though they were not read in the evidence at the 
hearing. Haslam v. O' Connor, Ir. R. 6 Eq. 615. 

In preparing briefs for the hearing, copies of 
deeds should not be made up into the brief, but 
should be kept for the use of the court if neces- 
sary. The deeds should be briefed independently 
of such copies. Beamish's Trusts, In re, 19 W. 
R. 740. 

The entry upon the decree, of documents as 
read at the hearing, does not, upon taxation of 
costs between party and party, exclude the 
master’s discretion as to disallowing the charges 
for briefing them to counsel. Murphy v. Nolan, 
Ir. R. 7 Eq. 498. 

A cause having been made a reman ct, a corres- 
pondence took "place between the respective 
attorneys, with a view to reference, which failed : 
— Held, that the master exercised a proper 
discretion in disallowing copies of this correspon- 
dence as part of the briefs, in taxing the costs of 
the cause. Pilgrim v. Southnmptoji and Bor- 
Chester By*, 8 C. B. 25.- See Budgeft v. Budgett, 
post, col. 773. 

The costs of briefing the proceedings in an 
action in which a question similar to that in 
issue was involved disallowed as between party 
and party. Thompson v, Moore, 25 L. R. Ir. 98. 

Diagrams annexed to the margin of copies of 
the evidence supplied to counsel, illustrative of 
the subject-matter in dispute, although conve- 
nient are not necessary, and the extra costs 
occasioned thereby will not be allowed in taxation 
as between party and party. Smith, v. Buller, 
45 L. J., Oh. 69 ; L. R. 19 Eq. 473 ; 31 L. T. 873 ; 
23 W. R. 332. 

The ctmrt allowed the costs of copies of the 
transcript of the shorthand writer’s notes of 
the judgment below furnished to the defendants, 
two original counsel. Wegmann v. Coroora7i, 41 
L. T. 792. 

Under the common order of the Court of 
Appeal giving the costs of the appeal, and of the 
‘thand writer’s notes of the evidence and of 
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the judgment in the court below, the solicitor 
of the successful party, when thei shorthand 
notes have been printed in the first instance, is 
entitled on taxation of the costs to be allowed, 
in addition to the printer’s bill, 3^7, per folio for 
one printed copy of the shorthand notes of the 
evidence supplied to each of his counsel on the 
appeal, and 3^7. per folio for one printed copy of 
the shorthand notes of the judgment supplied 
for the use of each judge of the Court of Appeal. 
Singer Manufacturing Ck v. Loog, 52 L. J., Ch. 
288 ; 49 L. T. 484 ; 31 W. R. 392*. 

Master’s Discretion.] — The master having, on 
a taxation as between party and party, allowed 
1057. as instructions for brief, though the wit- 
nesses were not very numerous, or the brief very 
long, the court declined to interfere with hi& 
discretion, the questions involved in the trial 
being complicated and difficult. Beaufort {Buhe') 
V. Ashhurnha^n (Lord), 13 C. B. (n.s.) 598 ; 33 
L. J., C. P. 97 ; 9 Jur. (N.s.) 822 ; 7 L. T. 710 ; 
11 W. R. 267. 

Several Actions.] — Where, in actions on a 
policy of insurance against several, the attorney 
had only made out a full brief in one cause, and 
short statements in the others, but the master 
allowed for the full briefs in all, the court made 
a rule for him to review his taxation. Mai'tlneaU' 

V. Barnes, 1 Tidd’s Prac. 666. 

Two plaintiffs brought separate actions, and 
recovered damages against the same defendant, 
m respect of a distinct inquiry sustained by each 
of them from the same cause. The same attorney 
was employed by both plaintiffs, and the briefs in 
each case were to a certain extent similar. The 
master, in taxing the plaintiff’s costs, treated 
those portions of the briefs in each action which 
were similar as a biief and a draft brief, and 
taxed the costs accordingly. He then added 
together the costs of such biief and of the draft, 
and allowed half the aggregate amount to each 
plaintiff : — Held, that the taxation was WTong, 
it not being the duty of the master to take into 
consideration that the same attorney was 
employed by two parties, unless the actions 
had been consolidated. Mucldoio v. Tlliltehead, 
9 Ex. 384 ; 2 C. L. R. 553 ; 23 L. J., Ex. 97 ; 3 

W. R. 172. 

A solicitor is entitled to charge for fully in- 
structing every counsel employed at the hearing. 
Therefore when A. and B. had a common interest 
in one question at the hearing, and A. only was 
interested in another question, and the taxing- 
master disallowed the charges for so much of the 
briefs to A.’s counsel as related to the former 
question, the taxation was sent back to be re- 
viewed. Newby v. Brew, 12 Ir. Eq. R. 24. 

Abandoned Motion or Discontinnance of 
Action.] — On an abandoned motion, or on the 
discontinuance of an action, the costs of all work 
in preparing, briefing or otherwise, relating to 
affidavits or pleadings, are aRowed, provided, in 
the opinion of the taxing-master, such work has 
not been prematurely done. Harrison v. Leutnery 
50 L. J., Ch. 264 ; 16 Ch. D. 559 ; 44 L, T. 331 : 
29 W. R, 393. 

I’urther Brief.] — There is no rule which on 
the taxation of costs as between party and party 
forbids the allowance of a further fee to counsel 
on the occasion of delivering a further brief, 
although such further brief contains no new 
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matter, but only a new arrangement in a more 
compendious form of matter which was in the 
first brief. Wahelield v. Jh-own, 43 L. J., C. P. 
:222 ; L. R. 9 0. P." 410 ; 30 L. T. 428. 

Costs of supplemental briefs on petition allowed, 
where made necessary by opposition of respon- 
<lents, after expressing their intention not to 
•oppose petition. Stephens w Xewhimmgh {LimV)., 
11 Beav. 403 ; 17 L. J., Ch. 332 ; 12 Jiir. 319. 


Counsel’s Tees on.] — See supra. 


iii. For Letter,^ before 


Where a debt is paid befoic action, a plaintiff 
•cannot recover the costs of his attorney’s applica- 
tion. Caine v. Conhoif 1 H. & 0. 764 ; 32 L. J., 
Ex. 97 ; 7 L. T. 636 ; 11 W. R. 239. 

An attorney of a creditor retained to demand 
a. debt has no right to insist on payment of any 
•costs of his letter demanding the debt, previously 
to issuing a writ of summons. Holman v. 
SteplieM\ 6 Jur. (n.s.) 121. 

A solicitor will not be allowed, on taxation of 
•costs, to charge for more than one letter before 
action under any circumstances. Capel v. 
Staine.% 2 M. & W, SoO ; 3 D. P. C. 770 ; M. 

H. 265 ; 6 L. J,, Ex. 212 ; 1 Jur. 740, See also 
Morrlwn v. Summeris\ 1 E. P. C. 325 ; 1 B.&; Ad. 
559 ; 9 L. J. (o.s.) K. B. 13 ; and y. 

Harnett, 16 L. T. 672. 


iv. Writ of Summons. 


Sum Accepted less than that Indorsed.] — 

Where a sum of money less than the amount of 
the debt and costs indoised on a writ of summons 
has been paid and accepted within four days 
•of the service, the defendant is not cntitletl to 
have the costs taxed, unless it distinctly ap})cars 
that the deduction was from the debt, and not 
from the costs, or that it was acknowle<Igcd on 
the part of the plaintiff that there was a mistake 
in the amount of the debt indorsed, young v. 
Crompton, 2 D. L. 557 ; 10 Jur. 248. 


Eight to Tax.] — A plaintiff issued a writ of 
summons indorsed fur 7/. 7s. debt, and 21. costs. 
The defendant within the four days tendered the 
21. 7s., and the plaintiff’s attorney offered to take 
off 2s. Qfl. from the costs, as being too mucdi. The 
defendant’s attorney insisted on his right to a 
taxation, and took out a summons accordingly, 
which was dismissed, with costs, on the ground 
of there being a dispute as to the sum actually 
paid for costs. The court set aside the judge’s 
order, as the defendant had at all events a right 
to have the ll. 17,s\ 6r/. taxed. Hunter y. liussell. 
5 Man. & G. 601 ; 6 Scott (N.E.) 627 ; 12 L. J., 
O. P, 272. 


Debt accepted after Four Days.] — The debt 
smd costs inrlorsed on a writ of summons were 
received by a clerk of the plaintiff’s attorney 
after the lour days : — Held, that the attorney 
not having offered to return the money, was not 
•entitled to go on with the action for the recovery 
of further costs. Holding v. Sfur el) field, 7 Man, 
k G-. 957. Bee also Hoole v. Earnsliaw, 39 L. T. 
409— C. A. 


Service out of Jurisdiction.] — A defendant 
being out of the jurisdiction, and personally 
ieryed with a writ of summons, is liable to the 
Oirpense attending such service or reasonable 
e:ferts to serve him, and the question as to the 
mtast be raised before the master « taoa- 
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tion of costs, with the proper materials for that 
purpose. White v. Brett, 28 L. J., Ex. 32. 


Costs of Two Writs.] — In the taxation of costs, 
the master is justified in allowing the expenses 
of two writs issued in one action against the 
defendant into two counties, where it was doubt- 
ful m which county he was to be found. Morris 
V. Hunt, 1 Chit. 544. 


V. Hot ices if Aetiiuh. 


Costs of — When Allowed.] — A railway com- 
pany was bound by acts of parliament to chaige 
all persons sending goods by it at equal rates. 
In an action to recover the difference between 
the sums charged the plaintiff, and those charged 
by the compan}^ to other persons for the convey- 
ance of goods, it was held that the charges so 
made must be considered as something done 
under the act by which they were incorporated, 
and consequently they were entitled to notice of 
action, and therefore’^ that the master was right 
in allowing the plaintiff the costs of a notice of 
action. The court icfused to entertain an objec- 
tion to the amount of the costs of the notice of 
action so allowed, as that objection had not been 
taken before the master. A'eut v. C. W. Hi/., 
4 Railw. Gas. 699.; 4 E. A L. 481 ; 3 0, B. 714 ; 
16 L. J., C. P. 72. 

In an action by a carrier against a railway 
company t(^ recover back exoibitant and unequal 
charges 'iiuide upon him for tlie conveyance of 
uoods, and which action was at thetiial referred, 
the company’s act of incorporation icquiring that 
they should have a notice of action, the plaintiff 
at gieat labour aiul expense })repared and deli- 
vered a notice, accouiiianied by voluminous ac- 
counts of the several packages upon which the 
overcharges were alleged to have been made, 
together with the dates and other particulars. 
The master having allowed the plaintiff 1001. 
for the preparation of the notice and the accom- 
panying accounts, and 170/. for one fair copy 
only, the court on the plaintiff’s motion refused 
to Older a review of the taxation, on the ground 
that the allowance for preparing the notice was 
in ideqiiate, and that t-vvo fair copies should have 
been allowed; and afterwards, upon the com- 
pany’s motion, the court directed a review on the 
ground that the sum of 106/. was an excessive 
allowance, inasmuch as this was an expense 
necessarily incurred by the plaintiff in preparing 
himself to bring the action. Bdwtrds v. C, W. 
By., 12 C. B. 419. 


vi. Oti Heimwal from Inferior Courts, 
Ord. LXV. r. 3. 


A defendant having removed from a county 
court, by certiorari, under 19 & 20 Viet. c. 108, 
s. 38, a plaint for a claim not exceeding 5/., the 
plaintiff is not bound to follow the action into 
the superior court ; and the defendant, after 
noticeto the plaintiff to declare, is not entitled 
to sign juJgment, and he cannot obtain from 
the plaintiff the costs of removing the plaint, 
(iarti% V. G. W. Hg., 1 E. & E. 258 ; 28 L. J., 
Q. B. 103 ; 5 Jur. (H.a.) 695 ; 7 W. R. 63. 

The court has no power where an action has 
been removed from an inferior court by cer- 
tiorari, to order that the defendant shall have 
his costs, under 12 & 13 Viet, c, 106, s. 86, which 
enables the court so to order, where satisfied that 
before action the plaintiff made an affidavit of 
debt under the defendant’s bankruptcy in an 
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unreasonable amount j and has recoyered less. 
Woodall Y. VoiqM, 6 H. & JSf. 153 ; 30 L. J., Ex. 
31 ; 6 Jur. (N.s.) 1162 ; 3 L. T. 334 ; 9 W. R. 57. 

The directions to the masters, of H. T., 1853, 
do not apply to an action commenced in a county 
court, and removed by a certiorari to a superior 
court; a plaintifc in such a case therefore is 
entitled to costs on the higher scale, though he 
recovers less than 20^. Perry v. Bewiiett, 14 
0. B. (N.S.) 402 ; 33 L. J., G. P. 45. 

vii. Costs in the Cause, 

What are.] — Costs in the cause mean the costs 
of all interlocutory proceedings which are not 
otherwise provided for. Pugh v. Kerr^ infra. 

The costs of proceedings before the attorney- 
general for obtaining his fiat to an information 
and bill are costs in the cause. Att.-Gen. v. 
Halifaso Corporation^ il L. J., Ch, 100 ; L. R. 12 
Bq. 262 ; 24 L. T. 655. 

A cause having been set down for trial, the 
defendant obtained a rule to change the venue 
on payment of the costs incurred. Thereupon 
the plaintiff withdrew the record ; but the de- 
fendant not having paid the costs, he again set 
down the cause, and tried it Held, that the 
costs relating to the abortive attempt at trial 
were not costs in the cause. Pugh v. Kerr. 
8 D. P. 0. 218 ; 6 M. & W. 17 ; 9 L. J., Ex. 255 ; 
4 Jur. 1.52. 

On an appeal to a judge, from an order of a 
master, if the judge makes no order about the 
costs, they will not be costs in the cause, and, 
therefore, the party finally successful in the cause 
will not be entitled to them. Manii v. Harbord^ 
39 L. J., Ex. 27 ; L. R. 5 Ex. 17 ; 21 L. T. 436. 

By an order made for facilitating the entry of 
causes for trial in Lancashire, causes for trial at 
Liverpool were allowed to be entered provi- 
sionally at the office of the acting prothonotary 
and associate at Preston previoufsly to the com- 
mission day at Liverpool. The plaintiff entered 
his cause provisionally at Preston, and after- 
wards, and before the commission day at Liver- 
pool, an order was made by a judge at chambers 
for a commission to examine witnesses on the 
part of the defendants, and for staying the trial 
till the summer assizes. The cause was provi- 
sionally entered for trial at the summer assizes, 
but the defendants withdrew their pleas before 
the commission day. On a subsequent taxation 
of the costs of the c use for the plaintiff, he was 
held to be entitled to the costs of so provisionally 
entering the cause. Ib. 

A suit was instituted by a person claiming a 
legal title to land, praying discovery and a 
delivery up of the title deeds against a person 
who had the deeds, and merely claimed to hold 
them as a stakeholder for the person who had 
the legal title. The bill in that suit also prayed 
an account against the defendant as agent of the 
plaintiff. The defendant had not acted in that 
capacity. The deeds having been brought into 
court on an interlocutory motion, and another 
suit having been subsequently instituted, in 
which the questions as to the title to the lands 
could be decided, the plaintiff in the first suit 
offercil the defendant to consent that the deeds 
in court should be transferred to the second 
suit, and the first dismissed with costs. The 
defendant having declined to consent, and put 
the plaintiff upon the terms to bring the first 
suit to a hearing Held, the defendant not 
objecting to the retention of the deeds in court, 

'‘fife ’ ^ ^ f 


that the defendant was entitled to the costs of 
the suit generally, and not merely to those in^ 
curred up to the service of the notice of consent. 
Wkittingham v. Cusack, It. R. 7 Eq. 159 — ^C. A. 

Where a plaintiff obtains a verdict and the 
defendant afterwards obtains a rule for a nonsuit 
or a new trial, and upon cause shown it is 
ordered by consent that the damages be reducedy 
but that, on payment of such reduced damages, 
and the taxed costs of the cause, the verdict be 
vacated, and a stet processus entered, the plain- 
tiff is entitled to the costs of opposing the rule 
as costs in the cause. Pelisser v. To i one, 1 Q. B. 
333 ; 4 F. & D. 644. 

In trover a verdict was taken for the plaintiff 
to the full amount of the goods converted, the- 
plaintiff consenting to take them back in reduc- 
tion of damages, upon its being referred to an 
arbitrator by order of nisi prius, to ascertain the 
amount of deterioration, which amount, with 
the costs of the cause, was to be paid to the 
plaintiff : — Held, that the expenses of witnesses 
attending the arbitrator were costs in the cause. 
Tregoning v. Attenboy^ough, 7 Bing. 733 ; 5 M. & 
P. 453 ; 1 D. P. C. 225. 

Where a rule was obtained for referring back 
to an arbitrator a cause at nisi prius, with direc- 
tions to him to reduce the damages, or enter a. 
verdict for the defendant, and on which rule the 
court gave judgment that the verdict ought to* 
be reduced : — Held, that the costs of this rule 
were properly taxed as costs in the cause. Goodall 
V. Ray, 1 H. & W. 333 ; 4 D. P. C. 1. 

Where a defendant entered into an agreement 
with the plaintiff in writing, but not stamped^ 
and the plaintiff’s attorney engrossed a copy 
thereof, and before action tendered the same,, 
properly stamped, to the defendant, which he 
refused to sign ; the court directed the master to* 
include the costs of stamping the agreement in 
the c6sts of the action. Bomen v. Pitman, 2. 
Esp. 728. 

The plaintiff’s costs of obtaining an order for' 
the investment of money are costs in the cause. 
Brennan v. Nolan, 1 Hog. 130. 

When on an interlocutory application the 
costs are reserved to the hearing, and the bill is. 
afterwards dismissed, with costs, for want of 
prosecution, the costs of such interlocutory ap- 
plication cannot be obtained. It is therefore 
sometimes useful, upon interlocutory applications, 
for the defendant to ask that the costs may be. 
reserved to the hearing or further order, or else 
that they may be made the costs in the cause.. 
Rumbold v. Forteatli, 4 Jur. (n.s.) 608. 

The plaintiff obtained an order to set aside the 
appearance of a minor, and that the minor should 
appear and answer by the officer. The uncle of 
the minor afterwards obtained an order to set 
aside the first order, and that the minor should 
be at liberty to appear and answer by him as his. 
guardian : — Held, that he was not bound to pay 
the costs in the first order, but that they were costs 
in the cause. Wallen v. Barry, 6 Ir. Eq. R. 124. 

Cause a Remauet.]— In an action of trespass., 
the defendant pleaded four pleas, upon which 
issues were joined. The cause was entered for ; 
trial at the assizes, and made a remanet. He 
afterwards obtained an order to amend one of the 
pleas, and the cause was tried at a subsequent w 
assizes, when a verdict was found for him on the^ 
amended plea (which covered the whole cause of * 
action), and for the plaintiff on the other pleas 
— Held, that the plaintiff was entitled to the costs- 
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of the remanet. WfilUr y. MmMocTi or Warner^ 
4D. & L. 4; 15 M. & W. 715 ; 15 L. J., Ex. 333 ; 
10 Jur. 716. 

The costs occasioned by the cause being a re- 
manet are costs in the cause, not taxable, as costs 
of the trial, on a rule for a new trial on payment 
of costs. Bentley v. Carver^ 2 0. B. 817; 15 
L. J., C. P. 173. 

Costs are allowed when a cause goes o6£ and 
remains to be tried for want of jurors. Sparrow 
V. Tamer, 2 Wils. 366. 

After verdict, the party succeeding is entitled 
to the costs incurred at a former assizes, when the 
cause, from press of business, was made a remanet. 
Standim v. Hall^ 1 Ld. Ken. 338. 

viii. Copies. 

Necessary or Proper.] — An order had been 
made by the Court of Appeal on the application 
of the defendants directing part of an affidavit 
to be struck out as scandalous and giving the 
defendants the costs of the application- Among 
the items in the bill of costs of the defendants 
v^ere charges for four copies of the pleadings, 
one for the use of counsel and three for the use 
of the judges of the Court of Appeal. The taxing 
master, without entering into the consideration 
of the question whether the copies were neces- 
sary for the purpose of the application, dis- 
allowed them on the ground that it was the 
general rule not to allow the costs of copies of 
pleadings on an interlocutory application : — 
Held, that no such general rule as was alleged 
to exist in the taxing master’s office could be 
sustained ; that it was the duty of the taxing 
master, under the Rules of the Supreme Court 
(Costs), r. 26, to consider in each case whether 
the copies were “necessary or proper for the 
attainment of justice,” and that as the copies in 
the present case were necessary for the hearing 
of the application, the costs of them must be 
allowed. Warner v. Mosses, 51 L. J., Ch. 86 ; 
19 Ch. D. 72 ; 45 L. T. 359. 

Copy Correspondence.]— The costs of a proper 
copy of the correspondence for the use of the 
judge and counsel should be allowed on taxation, 
where the merits of the case turn on the corres- 
pondence. Bwdgett v. Budgett, 64 L. J., Ch. 
209 ; [1895] 1 Ch. 202 ; 13 R. 1 ; 71 L. T. 632 ; 
43 W. R. 16/. 

— — Accidental Destruction.] — The papers in 
the suit were accidentally burnt in the offices of 
the relator’s solicitor, and new copies became 
necessary for the hearing of the cause. A decree 
was afterwards pronounced against the defendant, 
with costs as between party and party : — Held, 
that the extra costs occasioned by the accident 
ought not to be borne by the defendant. Att- 
Gen. V. Kerr, 3 Beav. 425 ; 10 L. J., Ch. 177 ; 5 
Jur. 863. 

Whole or Part.] — In allowing the costs 

of attested copies, it is discretionary with the 
taxing master wdrether he will allow for the copy 
of the whole or a part only of a document. 
Clanmorris v. Mahon, 10 Ir. Eq. R. 144. 

Provided for the Court.] — The costs of 

copies of deeds or documents not actually read 
at the hearing, but furnished by the parties to the 
court, are not allowed where they are personal 
costs, and do not come out of a fund. Bozon y. 
Williams, 3 Y. & J, 378, 




The costs of all copies of documents, which are 
required by the judge for his assistance in hear- 
ing the cause, are costs in the cause. Small v. 
AUioood, 1 Y. & Coll. 53 ; 4 L. J., Ex. Eq. 1. 

— - Pleadings.]— Where any of the plaintiffs in 
a suit live in the country, close copies of the answer 
will be allowed, and the costs of them will be 
costs in the cause. Ih. 

If upon a motion by the plaintiff, grounded 
upon the defendant’s answer, documents therein 
shortly stated have been read from copies in 
•which they are set out at length ; an order dis- 
missing the motion with costs, will not entitle 
the defendant to the costs of such copies. 
Skinners’ Co. v. Irish Sooiety, 1 Myl. & C. 162. 

On a summary application by injunction, the 
court -will direct the costs of a written bill to be 
allowed, unless it is shown that such additional 
expense has not been incurred bond fide. Bit v. 
Islhiyton Burial Board, 2 Eq. Rep. 1089 ; 2 
W. R. 584. 

An order for taxation of costs having been 
made in a suit, in which three copies in writing 
of the bill had been served, and the master, in 
the absence of any special direction in the decree, 
having refused to allow the costs of these : — Hehl, 
that the omission to ask for them at the hearing 
being by inadvertence, the costs of these bills 
might be allowed ; but the costs of the motion 
refused, it arising out of the negligence of the 
party himself. Hewitt v. White, 12 Jur. (N.s.) 
46 ; *13 L. T. 787 ; 14 W. R. 220. 

Conferences with and Instructions to 

Counsel.] — See supra. 

Prints of Record in another Action.] — A col- 
lision occurred between the P. and the M., in 
consequence of •which the P. also collided with 
the D. The P. and the I), commenced actions 
against the M. ; but the D. stood by until the 
P.’s action was decided. In the P.’s action the 
M. was found alone to blame. Prints of the 
evidence taken in the P.’s action were obtained 
by. the solicitors for the D. from the solicitors 
for the P., and were used in the action by the 
D. against the M. : — Held, that the solicitors for 
the D. w^ere entitled to charge the defendants 
3^/. per folio for the prints of the record. The 
Mammoth, 53 L. J., P. 70 ; 9 P. D. 126 ; 51 L. T. 
459 ; 33 W. R. 172 ; 5 Asp. M. G. 289. 

Evidence.] — The appellants from an 

order on a claim in a winding up gave notice tO' 
read a mass of affidavits made in the winding up 
but not used on the hearing below. The respon- 
dent objected to their being admitted, but took 
copies. The court of appeal confined the 
argument in the first instance to a question 
not affected by these affidavits, and being 
against the appellants on that question, dis- 
rnissed the appeal with costs, so that the 
question as to the admissibility of the affi- 
davits was not decided. The respondent 
applied to have the affidavits entered in the 
order, as otherwise he would not be able to get 
the costs of having taken copies : — Held, that 
the application could not be granted, and that 
the respondent ought not to have taken copies 
unless and until the court held the evidence ad- 
missible, in which case it would have given him 
time to enable him to meet it. Brampton and 
Longdown By., In re, Shaw'' s claim, L. R. 10 Ch. 
186; 33L. T. 5; 23 W. R. 813. 

A deposition of a witness, taken in the court of 
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bankruptcy for one purpose, and filed, maybe used 
aganist him as an admission in any other proceed- 
ing in the matter of thesame bankruptcy. HalhEsi 
51 L. J., Ch. 556 ; 19 Ch. D. 580 : 

46 Jj, T. 549. 

But when a pai ty to an application in the court of 
bankruptcy gives not ice to his opponent of his in- 
tention to use as evidence on the healing of the ap- 
plication a dep( )sition winch is on the file, though it 
was originally taken for another purpose, he ought 
not to serve Ins opponent with a copy of it, and if he 
does so, he will not, though successful on the appli- 
cation, be allowed the costs of the cony thus 
served, 11 k 

Semble, per curiam. With regard to the 
costs of the copies of the deposition which wmre 
supplied for the use of the respondent’s counsel, 
we think that in the present case those costs 
should be allowed. It must not be supposed that 
we should in aU cases allow such costs, vre might 
m some cases aUow only the costs of making 
extracts. Ih. ^ 
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Shorthand ITotes.! • 

Evidence, 


- /SVe Appeal — 


1 i* charge for copies 

only of those parts of the inteiiogatoiies, the 
answers to wdncliwue excepted to, can be allowed 
for the jmrp<)s( s of the consultation on the ex- 
ceptions, as distinct fiom the copies made for the 
purpose of puparing the answer; for which 
latter purpose, aho only one copy to one lunior 

C. W f ,S; 




Solicitor.]— It would appear 
to bt the Kottliil piactice, that whore the 4me 
ophcifor act, for h„tl. the ].lai,it.ff ami the 
“ol to allow copies to be 
taken by one ,Miiyof documents brought into 

I't f l- 

sets of peisen^ (live ni auTmte^eltecH^^^^^ 
secured upon nioitgage, on the mortgage beiim 

charged ^the execu^ 
tore of the inou jngoi with the costs of five comes 
of the draft deed of transfer, and the laxino- 
i^ter liavingdisallow’cd thechaigefoi foiu smdi 
^pi^ :-~Held, that tlie taxing-niahter w'as ri<>-ht 
m albwing the m.ts of onlfone copy ‘ 1 
md Thmm», In re, 50 h. J ch fU)l • 17 nn rC 
848; 44 L. T. r.i)9 29 W. lb 

fliSjfi solicitor is employed by 

«^?or aCte SiSt rSK - h 

Mht allowed in either action 

if he ha(I not lieen engaged in the other excent 
attendances or other matters which 
might have iHieii tkme at the same time in both 

ff'A”; iTi SI'S S fe k ^ « 


id. par folio, are payable to the defendant, and 
when received by his solicitor must be applied in 
reduction of the cost of printing the answ^er. 
Att.-Gen. v. Ether idge, 32 L. J., Ch. 706 ; 9 L T 
314; 11 W. R. 927. 

A solicitor is not entitled to charge at the rate 
of fourpence per folio for documents existing in 
print prior to the institution of a suit, though the 
documents may have been propeily used for the 
puipo&es of the suit. TJtidcru ood v. SecTCturii of 
State for I)idm, 19 L. T. 270 ; 16 W. R. 926. ‘ 

Under the common order of the court of appeal 
pvmg the costs of the appeal, and of the short- 
hand writer’s notes of the evidence and of the 
judgment in the court below^ the solicitor of the 
successful paity, wdien the shorthand notes have 
been printed m the first instance, is entitled on 
taxation of the costs to be allowed, in addition to 
the printer’s bill, 3^/. per folio for one punted 
copy of the shoithand notes of the evidence sup- 
plied to each of his counsel on the appeal, and 

per folio foi one printed copy of the sliorthancU 
notes ^ of the judgment supplied for the use of 
each judge of the couit of appeal. Singer 

J-- 288 ; 49 L.T. 

4o4 ; 31 VV. R. 892. 


ix. Eerumls. 


solicitor who 

Lk for i’at fh;SoT4A pSfbS? 


of poi'n'^als of 
f° ®*ktlavit& are not allowed on taxation 
under the Kules of Couit, August, 1875 (Costs), 
Old. ^L, without a special diiection to the 

h f°™ of owter has 

a special ohaige for perusal and 
(orisideiation of the exhibits, the amount of such 
charge, if any, to bo in his discretion. De Busaz 

Al? “ “• i"' 

Wheie depositions have been taken abroad a 
leasoiiable allowance should be made to tlio 
ohoitor in England for perusing them. Tleiif- 

Z d'/ f' : L. H. 2 Eq. 

907 ; 12 Jur. (u.s.) 581 ; 14 L. T. 751. ^ 

A domurror to tho whole bill having been 
allowed w-ith costs Hold, that the solicitor 
for the defendant was not entitled to fees for 
lienising interrogatories (so as to render thi 
pUintiff liable to the costVof a doiiWe defence 
J dtmiiiier and auswei), foi diaiving an index 
and maiginal notes to the bill (which are of 

cxtrao.dmary length and complication) the 
a'^istanoo of counsel, or for diawing observations 
foi coimsolsbnettoarguethedemurier. Emestv 

li 232 ; 8 L. T. 655 ; 11 Vd lll 
emit, filed by a plaintiff in 

fenLms foil- 

lenaants took an office copy of the flffirJnTnf 


X. Attendances. 








\(r 

i ifti' 






COSTS — Taxation of. 


The Sirto, 62 L. J., P. 17 ; [1893] P. 73; 1 R. ' 
B79 ; 69 h. T. 231 ; 41 W. R. 479 ; 7 Asp. M. C. 
335. * 

Costs of attendance of the country solicitor in 
a country cause, where witnesses were cross- 
examined in court, disallowed m a taxation be- 
tween party and party. Clarh v. 3Ialpas, 31 
Beav. 554 ; 1 N. R. 221 ; 32 L. J., Ch 313 j 9 Jur. 
(N.S.) 612 ; 7 L. T. 659 ; 11 W. R. 251. 

When on the trial of a cause in London, the 
country as well as the London attorney attends, 
the rule that the costs of the attendance of the 
country attorney wiU not be allowed is not in- 
flexible, but the master should decide in the 
exercise of his discretion, whether, under all the 
circumstances of the case, such attendance was 
necessaiy. Bell v. AltUn, 37 L. J., 0. P. 168 ; 
L. R. 3 C. P. 320 ; 18 L. T. 363 ; 16 W, R. 701. 
S. P., JParsloe v. Foj/, 2 D. P. C. 181 ; A?'ehe 7 * v. 
Manh, 7 D. P. C. 541. 

* The^ master, on taxation of the defendant’s 
costs in an action on a policy, where the ques- 
tions to be tried were admitted to be extremely 
difficult and complicated, having declined to 
allow the expenses of the attendance at Ihe 
trial m London, and on a motion, of the manag- 
ing clerk of the defendant’s attorney, who liad 
had the entire management of the cause, the 


allowed to the solicitor for his attendance. 
In 18 Beav. 516. 


Of Solicitor and Clerk Examination.] 

The attendance of a solicitor’s clerk in addition 
to the solicitor himself, on cross-examination 
before the examiner, is unnecessary and unusual, 
and the costs of such attendance will be dis- 
allowed in taxation. Smith v. Bullet^ 45 Ll J., 
Gh. 69 ; L. R. 19 Eq. 473 ; 31 L. T. 873 ; 23 
W. R. 332. 


On Accountant Examining Books.] — An ac- 
countant having been employed, by desire <£ 
the arbitrator, to examine the accounts of one of 
the parties at their counting-house, by which 
means much time and expense were saved, and 
the attorney of the other party having attended 
these investigations at the counting-house, the 
master, in taxing the latter party’s costa, dis- 
allowed the chai’ges for such attendances : the 
court made absolute a rule for the master to 
review the taxatum in this respect. Ilawhim v. 
Btghff, 8 C. B. (N.S.) 271 ; 29 L. J., 0. P. 228 ; 
6 Jur. (n.S.) 1208. 


court refused to interfere. Buffer v. Banltin, 
38 L. J., 0. P. 130 ; L. R. 4 0. P. 76 ; 19 L. T. 


The plaintifl having brought an action for 
IjOOOL involving the character of the paities, 
review of taxation granted where the taxing- 
master had disallowed the attendance of the 
defendant’s solicitor in London. Muddlmi v. 
Bacon, 3 Bing. (N. c.) 246 ; 7 Scott, 207 ; 1 Am. 
487. 


On Filing Affidavits,] — Only one 6.*;. Hr/, is 
allowed for filing several affidavits at the same 
time ; if filed at different times, even on the same 
day, it depends on the circumstances what atten- 
dances aic allowed. Clu'hstij, Ex parfe, Bar mm, 
1)1 re, 2 Mont. & Ayr. 93 : 2 Deae. 119 ; 6 L. J., 
Bk. 68. 


xi. Bnproper, Vexafioan, or IhDiecesmnj 
P)veeedings, 


See Older LXY. r. 27, sub-r, 20. 


On Motion.] — Only one fee is allowed to a 
solicitor for attendance on a motion. Boohai v. 
Teheatulo, 2 Jones, 314. 

Where a motion to dismiss stood over for a 
space of time, including fifty-three motion days, 
the defendant’s solicitor being unable to sweai 
that he actually attended in "court upon such 
motion days, the taxing-master allowed him 
costs for ten attendances only, and the vice- 
chancellor on petition confirmed this order 
Hollocomhe v. Hollocombe, 17 Jur. 362 ; 1 AV. R 
160. 


On Commission.]— Costs of solicitor attending 
execution of commission abroad. Hamo)i(l v. 
Wordsworth, Dick. 381. 

The costs of a London attorney attending the 
exc^cution of a commission for the examination 
of witnesses in the country, may, under special 
circumstances, be allowed on taxation of costs 
between party and party. Howell v. Tuler, 2 
Y. & Coll. C. 0. 284 ; 12^ L. J., Ch. 223 ; 7 Jur 
523. 


Undertaking to Appear.]— Costs of attending 
the defendant’s solicitor for undertaking to 
appear were allowed. Barles v. Marshall, 1 
Dr. & !8m. 504 ; 7 Jur. (n.S.) 669 : 9 W. R. 
750. 


Infringement of Patent — Particulars of Objec- 
tions.] — Where in a patent action the defendant 
pleaded no infringement of the plaintiff’s patent, 
and that it was invalid, and delivered particulars 
of objections to the validity of the patent, and 
the action was dismissed on the ground of no* 
infiingement, and the question of the validity of 
the patent was not considered by the court, the 
disallowance by the taxing-master of the defen- 
dant’s costs of his particulars of objections to 
the validity of the patent, on the ground that 
there was no certificate that the particulars 
weie reasonable and proper as leqinred by the 
Patents, Desiirns, and Trade Marks Act, 1883, 
s, 29, siib-s. 6, is not such a disallowance of the 
(‘osts under Orel. LXV, r. 27, sub-r. 20, as to 
give the taxing-master jurisdiction to deal with 
the costs occasK >ned to the plaintiff by these 
particulars In such a case the plaintiff ought, 
if he desires to raise the point, to ask the judge 
to direct the taxing-master to see whether, by 
reason of any proceedings which have been 
impi'opcrly, vexatiously, or unnecessarily taken 
by the defendant, he has been put to extra costs, 
and t(r tax these (*osts and to allow them, 
rard v. Edge, 59 L, J., Ch. 379 ; 44 Ch. D. 224 ; 
62 L. T. 510 ; 38 W. R. 453— C. A. 


At Chambers.] — Where one solicitor attends 
in chamber’s for two parties in different interests 
the costs of one attendance only will be allowed. 
Brmn V. Qellatly, 16 L. T. 553 ; 15 AW E. 887. 


At Consultation.]— Where no lee is paid to 
counsel on a consultation, no charge om fee 


Vexatious Proceedings,] — Where costs are 
vexatiously and improperly incurred by a sue*- 
cessful party, and can be clearly distinguished 
from the rest, the court will make a provision tor 
them ; otherwise they must left to 
Farrow y. Bees, 4 Beay. 25. 

The master) to whom it was relied, t^|»rted 
the proceedings und^r a <?0mmiS8i<m for 
lion oi ^ dh 









m 




780 


I ¥ 








779 


COSTS — Taxation of. 


court thought them regular, and allowed the ex- 
ceptions, and the party who succeeded had his 
costs of the application. Order for costs dis- 
charged because the plaintiffs was not a vexa- 
tious proceeding, but in the master’s opinion, 
well founded ; and the rule is not to give costs 
but where no just ground appeals for the pro- 
ceeding. 3 Atk. 235. 

Mortgagee, on bill to redeem, insisted heir-at- 
law was living. Master twice reported him 
<leatl, and exceptions were twice taken thereto, 
and issue at law ■w’as diiected, by which he was 
also found to be dead. Mortgagee not to pay 
costs of issue, as it was not \ exatious, so long as 
court thought necessary to direct issue. Wilson 
V. Metcalf, 3 Madd. 45 ; 18 B. B. 193. j 

Plaintiffs father died intestate ; the mother 
administered ; foity years after the father’s 
death, the son, who had accepted a legacy under 
the mother’s will equal to two-thirds of what his 
father left, brings a bill against the mother’s 
'executor to account for the father’s personal 
estate come to her hands. Bill dismissed with 
costs, to deter others fiom such fiivolous suits. 
Hvct V. Fletchr, 1 Atk. 407. 

In a frivolous suit, costs given to neither 
side, (lacli v. May, It; Beav. 273 ; 22 L. J., 
'*€h. 302 ; 1 W. B. 09*. 

Where defemlant will not admit a general 
tight, but puts plaintift to pioof of it, he shall 
}>ay costs of suit. Trinity House v. liijalL 2 Bro. 

P. C.389. 

Although there is no rule tint in every 
instance in which a ilefendant takes seveial 
grounds of defence, one tenable and successful, 
the rest (iouhtful or invalid, that ciieumbtance 
ought to avail the plaintiff on the subject of 
costs, j-et wheie. upon the evidence, tlie plain- 
tiffs case failed absolutely and wbollv as a case 
for equitable lelicf, lait the d( feiidaiit had in the 
suit endeavoujcfl to support claims without any 
just foundation, and had vexatiouslj disputed 
the leual title of the plaintiff: — Held, that the 
/bill ought to be dismissed without costs. Clowes 
V. Beoh, 2 He (b M. & G. 731. i 

A debtor who, not being satisfied as to the 


brought wheie the custom might have been 
tried in one, it is such a vexation that the 
plaintiff in equity shall have the costs both m 
law and equity. Codchngton v. England, 2 Atk. 

167. 

Under an Act of Parliament, a corporation 
took lands for public pui poses. The act em- 
powered the couit to order the costs, chaiges, 
and expenses of i e-investing the compensation - 
money to be paid by the corporation. On 
a fourth application to re-invest the residue, 
amounting to 63Z. : — Held, that the proceeding 
was not so vexatious as to disentitle the party to 
the costs. Merchant Taylors Co., In re, 10 Beav. 
485. 

Irrelevance— Misconduct— Scandal. ] — Where 
a petition contained peisonal and irrelevant 
ehaiges ag.aiibt the respondent, the husband of 
the petitioner, the next friend was ordered to pay 
so much of the costs on both sides as w^ere pro* 
perly occasioned by the introduction of such 
charges into the petition. Wills' Trust, In re, 

3 B. 107. 

When charges of misconduct aie introduced 
into a bill, and aie denied by the answer and 
then wuthdiawm, the couit wull, at the hearing, 
make an oidei for payment by the plaintiff of all 
the costs occasioned by such unfounded charges,' 
without any special application for the puipose, 
FdlcIi V. Wistro^^e, 40 L. J. Ch. 441 ; L. K. 12 Eq. 
24 ; 24 L. T. 412 ; 19 W. E 672. 

Wheie a hill contains scandalous imputations 
on the ehaiacter of the defendant, the defendant 
w'ill not subject himself to the payment of costs 
hy^ answ Cling such imputations, although he 
objects at tlie same time to the intioduction of 
the matter so answered on the giound of 
nrcgulaiity in point of jdeading. Wiay v. 
Hutchinson, 2 Myl ic K. 235 ; 3 L. J., Ch. 62. 

Prolixity and Unnecessary Matter.] — ^Ad- 
ditional costs of long amendments, gianted. 
Boicc V. Stuart, Hick. 58. 

lieie the bill piayed a sale, and account and 
payment of piioi contempoianeons in cum- 
in 


I ’ i-j. ‘^1 r , ...V. uuiuciiiuuxciiieuus incu 

title ot his cieditor, compels him to bring an biances, and a piior elegit creditoi had put 
^action to prove It, is liable to pay the costs an answer of unieasouable length, the couit 

I i-emembiaMer should, in 

■Ch. 562 ,9 Ch. H. 80 ; 38 L. T. 468 ; 27 'W. B. taxing the costs, have legard to the leimth of 


M 

When a plaintiff fails in establishing a case for 
relief, the uncertain character of the evidence on 
W'hich the case turns, and the setting up of 
unfounded claims by the defence, aie grounds 
for dismissing the bill without costs. Fitts v. 
Fingsh ridge Highway Board, 25 L. T. 195 ; 19 
W. B. 884. 

Costs not always to follow the event of the 
cause, as where, though money was found due to 
the defendant upon account, yet it appealing to 
be much less than had been claimed by the 
defendant’s answer ; in that case the defendant 
was allow^td no costs. Att.-Gen. v. Brew&i's' Co 
I P. W, 376. *’ 

^ If Ifinds Iiave been sold under a decree, and 
judgment creditors, knowing that they have no 
ehaiict* of tlie fund reaching them, render it 
necessary to file a supplemental bill agamsl 
them, they will not get their costs in that suit • 
and scanble they will be obliged to pay the costs i 
(■<‘oasioiHva by such vexatious Condi 
v. Iwnnhifiam, Sau. k Bc. 419. And see C' 

1 Ir. Bc(, R. 417. ’ 

When a mnltipliottjr of aoMotia bag 


taxing the costs, have legard to the length of 
the ansvvei. O'Brien v. O'Brien, Jon. & (J. 193. 

In a suit for tithe composition, all the defen- 
dants appeared by the same attorney, and such 
of them as w'ere tenants from year to year 
answered the hill separately at length. The 
couit, upon motion, permitted the plaintiff to 
dismiss his bill against those defendants, upon 
payment of costs ; and directed the officer, in 
taxing the costs, to disallovv' the costs of any 
answ'er, or pait of any answ'or, which should 
appear to have been improperly and unnecessarily 
hied. Armstrong v. Bannon, 2 Jones, 538. 

Where the hill w^as dismissed wuth costs, the 
couit refeued it to the master to inquire what 
jjaxts of a cross-hill were of unnecessary length 
theiehy occasioned. v' 

M oods, 5 Hare, 229. 

Where, in an unopposed petition, unnecessary 
statements wmi-e introduced, the court directed 
the taxing master, on taxing the costs, to have 

referenoejo such statements. CoUman, 

Where a petition was presented, to the court o£ 
TesatJpus length, the court directed the master, 
m the costs^ to have regard to the length 
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of the petition. Caminn v. Bell. 13 L. J., 
Oh. 304. 

The plaintiff, in a supplemental bill, set out at 
considerable length the statement of the original 
bill ; — Held, that he ought to pay the costs of any 
unnecessary statements, to be determined by the 
master. Ilor^ley v. Fawcett^ 11 Beav. 565. 

The costs of an unnecessarily long petition 
will be limited to ten guineas. Bourne v, 
JBueUon, 36 L. J., Ch. 792. 

Impertinent Matter. ] — The court will, on the 
hearing of a cause, decide the question whethei 
the pleadings contain any impertinent matter, 
and will order a direction to be inserted in the 
decree, that the taxing master, in taxing the 
costs, shall have regard to the matter so deculed 
to be impertinent. Stephens v. Lawrle^ 12 L. J., 
Ch. 71. 

. Vexations Pleading.] — Where, in a foreclosure 
suit, a defendant, who had answered, and who 
had been called upon to answer the amended 
bill, stated in his further answer, that, having 
regard to his former answer, it was uimecessaiy 
and vexatious to call upon him to answer the 
amended bill ; and that the costs of such answer 
ought, without reference to the result of the suit, 
to be paid by the plaintiff ; the court oidered 
•such co^ts to be taxed and paid by the plaintiff, 
and not to be allowed to him as part of his 
costs Coehs v. Stanley^ 4 Jur. fN.s.) 942 ; 6 
W. B. 45. 

Where no objection had been taken by another 
defendant, re(|uired under similar circumstances 
to put in a further answer, the couit refused to 
make any ordei. IIj. 

Where bill had been amended thiec times, and 
the two last were by the negligence or enor of 
plaintiff, the defendant was allow lhI extra cods 
of those latter amendments. B utts v. Mannhuj, 

1 Sim. k S. 421. 

Special direction to taxing master to see 
wdiether matter had been properly introduced by 
samendment, and to chaige the plaintiff there- 
with. Bnrehell v. Giles, 11 Bcav. 34 

Directions given to the master, that in taxing 
the costs he should, under r. 9, Order 
XL., strike off such parts of tlie costs as might 
have been occasioned by an iin]n’oper mode of 
framing the pleadings and the affidavits on both 
sides. Ilansli}) v. Xittim, 8 Jnr. (N s.) 835. 

Trustee who had not acted, putting in a full 
answer, disallowed the costs of such vexatious 
answer, and order made at the hearing to tax 
bim with the costs only of such au answer as 
would have been necessaiy and proper. Martin 
V. Persse, 1 Moll. 146. 

Plaintiff filing bill, and after answer amending 
bill, so as to make case quite reverse, ordered 
that he pay costs of original bill, and parts of 
answer set forth by reason of that bill, and costs 
of the motions as a vexatious proceeding. Maror 
V. Dry, 2 Sim. & S. 113. 

A bill was filed for a foreclosure of a mortgage, 
and for a transfer of a sum of stock. On the 
answer being filed, disclosures were made which 
rendered it advisable to amend the bill by strik- 
ing out all that i elated to the mortgage, and 
thereby nearly one-half of the bill, and answer ' 
was rendered useless ; the court, however, re- 
fused to 01 der, on motion, the plaintiff to pay 
-the defendant’s costs occasioned by the amend- 
iment, as it appeared that the amendment was 
anade under the advice of counsel, and not for 


the purpose of vexation or oppression. Monch v. 
Tankerville iFarl), 10 Sim. 284 ; 8 L. J., Ch. 
368; 3 Jur. 1167. 

A plaintiff having by an amended bill aban- 
doned part of the relief prayed by his original 
bill, the court referred it to the Master, upon 
motion by the defendant, to tax the additional 
costs which had been occasioned by so much of 
the plaintiff’s claim as had been so abandoned, 
and ordered the costs when taxed to be paid by 
the plaintiff. Strickland v. Strickland, 3 Beav. 

242 ; 9 L. J., Ch, 392. 

If a defendant disclaims generally, and the 
plaintiff replies to her answer, and serves her 
w’lth a subpoena to rejoin, she is entitled to have 
costs against him for the vexation. Williams v. 
Longfellow, 3 Atk. 582. 

Unnecessary Proceedings.]^ — As a general rule, 
the costs of the cause should follow the result of 
the cause ; but an exception will be made where 
a party has established his object by means of 
an unnecessary degree of litigation. Millington 
V. Fo^, 3 Myl & d 338. 

Where plaintiff not only failed to establish his 
case by evidence, but also encumbered the suit 
with an unnecessary multitude of wii nesses, and 
with a body of very irrelevant depositions, he 
must pay the cost of the depositions, although 
the bill, not btang vexatious, was dismissed with- 
out costs, as to the re^t of the cause. Moores. 
M'Kaij, Beat, 282. 

Plaintiffs filing unnecessary affidavits ordered 
to pay the defendants’ costs occasioned thereby. 
Att.-Gen. v. TfaUfax Corporation, 18 W. R. 37. 

A wrongdoer cannot be heard to complain 
that in proceedings huiriedly taken to stop the 
wrong the plaintiff has not accurately stated his 
title, and in such a case the defendant will not 
bo relieved from the payment of the extra costs 
occasioned by the plaintiff’s mistake as to his title. 
Att.-Gen. v.*^ Tomllne, 5 Ch D. 750 ; 36 L. T. 
684 ; 25 W. B. 802. 

When a defendant on motion for an injunction 
gives an undertaking and agrees to pay all costs, 
the plaintiff will not obtain the costs of going on 
to tiial. Hudson v. Bennett, 12 Jur. (n.s.) 519 ; 

14 L. T. 698; 14 W. B. 911. 

Where, under an order directing an account of 
what was due to a party in respect of costs of 
proceedings taken by him to enforce a judgment 
m the Exchequer Division, the taxing-master to 
whom the bill of costs was refei red disallowed 
the costs of certain abortive garnishee summonses. 
On a summons to review the taxation : — Held, 
that the taxing-master was not precluded by the 
form of order from disallowing any costs that he 
thought proper, and that, under Buies of Court, 
1875 (Costs), Ord. VI. r. 26, he was bound to do 
so ; also that the costs in question were properly 
disallowed. Simmons v. Storer, 49 L. J., Oh. 
121 ; 14 Ch D. 154 ; 42 L. T. 291 ; 28 W. B. 
408. 

Where the bill was dismissed with costs, the 
court referred it to the master to inquire what 
parts of a cross bill were of unnecessary length, 
and the costs thereby occasioned. Woods v. 
Woods, 5 Hare, 229. 

One of two tenants for life under a settlement 
brought an action, claiming to have the trusts 
executed by the court. The statement of claim 
alleged that the surviving trustee had committed 
a breach of trust, and asked to have new trustees 
appointed in the place of him and a deceased 
trustee. The settlement contained a power to 
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appoiJiti newttra8’fee€i!&, exercisable by the tenants 
for life. The plaintiff’s income had always been 
r^larly paid to him. At the trial the charges 
agsdnst the trustee were abandoned, and it was 
admitted that there was no gi-ound for his re- 
moval that the plaintiff was entitled to 

Jud^ent for the execution of the trusts, but 
that, the action being unnecessary, he must pay 
the costs of it up to and including the trial. 
Mfie V. 13 Gh. D. 228 ; 41 L. T. 551 : 28 
W. R. 348. 

A motion was made for leave to take evidence 
in a suit by affidavit. It was opposed by the de- 
fendants, who w’ere trustees, and the court held 
that they were entitled to have the evidence 
taken viva voce, but reserved the costs of the 
motion. On the cause coming on for hearing no 
witnesses w'ere called, and no reason was given for 
insisting upon the evidence being taken vivd 
voce Held, that the costs of the motion 
must be paid by the defendants, the trustees, 
who had perversely, unreasonably, and unjustly 
refused to a<lopt the cheaper ami more familiar 
mode of taking evidence. Paft{ 7\wn v. Woolei^ 
45 L. J., Ch. 274 ; 2 Ch. D. 585 ; 24 W. B, 
455. 

^ Costs refused to a plaintiff, who, having in 
his hamis a sum of money belonging to an infant, 
institutes a suit to have that sum secured for the 
infant, though there was a trustee of a settle- 
ment, to whom it might have been paid, 

V. ElUs^ 1 Buss. 8()8. 

In a suit to iwover the amount of a lost bill 
of exchange, the loss of the bill being pioved at 
the hearing, the defemlnnt, if he disputes the 
sufficiency of an indemnity which has been 
offered to him, and the master finds in favour of 
the indemnity, will be ordeied to pay tlie costs 
subsequent to the original heaiing. 'M'tvartmni 
V. Graham, 2 Buss, M. 353. 

In a suit for the delivery up of deeds in the 
defendant’s possession, and upon which he 
claimeil a lien, it was referred to the master to 
ascertain the amount of the defendant’s lien. 
!lhe master stated to the parties the amount 
which he iiiten<led to repoit, whereupon the 


Where a matter is within the knowledge of 
a plaintiff, and by not stating such mattp 
correctly great expenses incun ed, the plaintiff 
must pay all the expenses thereby incurred. 
E/ald V. JDam^ighmore (Lari'), 1 Dr. & War. 
227. 

Costs given against a party who, by his want 
of caution in settl ng an estate without giving 
notice that it was subject to a prior demand^ 
rendered a suit by the piior incumbrancer neces- 
sary to establish his rights. Wise v. TFtvc, 2 Jo. 
& Lat. 403. 

Where costs of an injunction suit are increased 
by an allegation in the bill which is untrue, the 
court will direct such increased costs to be paid 
by the plaintiff, although he substantially 
establishes his case. Pierce v. Pranks, 10 Jiir. 
25. 

More Expensive Procedure than Necessary.} 

— An action was commenced in the chancery 
division claiming relief which might have been 
given on a summary proceeding in the probate 
ciivision : — Held, that although the plaintiff was. 
entitled to the relief claimed, no costs should be 
allowed on either side. Plackett v. Blackett, 51 
L. T. 427. 

Motion or Summons.] — In an action 

to restrain the publication of a trade cir- 
cular, the defendants by their defence offered 
to submit to a perpetual injunction (in the 
terms of an inteiim injunction which had 
been previously granted), “ to be obtained on a 
summons issued for that purpose.” The plain- 
tiffs set the action down for tiial on motion for 
judgment on the admissions in the pleadings, and 
delivered to the defentlants a copy of mizuites of 
tbe proposed judgment, which was identical with 
the judgment to which the defendants had offeied 
to submit : — Held, that, under the circumstances, 
the plaintiffs ought to have proceeded by sum- 
mons in chambeis, and that, consequently, they 
would only be allowed the costs wffiich they would 
have properly incun ed if they had proceeded by 
summons. London Steam Bueinn v Pinhn 
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this latter motion, that the defendants ought t 
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course, the supplemental bill is not demurrable ; borne as to each party by themselves. SliamiW. 
but the proceeding will be taken into considera- Lawlem, 5 CL & F. 129, 

tion on the question of costs. ’Davies v. When the point in contest was sufficiently 
1 Sim, 5 ; L L. J- (o.s.) Gh. 210. raised by the bill, the court gave no costs to a 

A plaintiff having filed a bill for the appoint- successful defendant, who brought the cause to 
ment of new trustees in a case in which it might a hearing instead of demurring. IloUingsmorth 
be done by petition, was ordered to pay all the v. Shalwshaft^ 14 Beav. 492 ; 21 L. J., Ch. 722, 
costs. Thomas v. WaThe)\ 18 Beav. o21. A bill being dismissed by reason of an objec- 

Where subsequent incumbmnces wex'c dis- tion which might have been taken by demurreiv 
covered by the answers to a bill for foreclosure, the defendant was only allowed costs as of a 
and a necessary defendant was abroad, the court demurrer. Godfrey v. Ttielter^ 3 N. E. 20; 
declined to make the plaintiff pay the extra costs L. J., Ch. 559 ; 9 Jur. (N.s.) 1188 ; 9 L. T. 359 ; 
of proceeding by bill instead of claim. IXolford 12 W. R. 33. 

V. Yate^ 1 W. R. 504. When a defendant to a suit does not demur,, 

but at the hearing takes the same objection m 

Petition or Summons J — On a petition would have been taken by the demurrer if he 

for a vesting order to convey the interests of ccr- had demurred, and succeeds in the objection, he 
tain persons entitled to property about to be sold is entitled to the whole of his costs of the suit- 
under an order in a foieclosure suit, the court, Pearce v. Watts, L. R. 20 Bq. 492 ; 23 W. B. 
while granting the' order, held that theapplica- 771. 

tion ought to have been made in chambers, and AUegations in MR, which prevented the mse 
directed that all extra costs should be paid by being determined on demurrer failing on the evi- 
the petitioners. Clarh v. Ward, 14 W. R. 241 ; <lcnce, ground for costs against the plaintiffs on 


13 L. T. ()24. dismissal of bill. Llml v. Isle of Wfght Perrg 

If an application be made by special motion, Go,, 1 K. R. 13. 
for what is properly obtainable on a petition or 

motion of course, the order will still be made on Improper Conduct.]-- Where a suit was in part 
payment of costs. Pelseg v. Larhin, 3 Jur. rendered necessary by the conduct of the defen- 
7C7. daiits, costs separated, part to be paid by each 


7C7. daiits, costs separated, part to be paid by each 

, , . , party. Powell South Wales Pa., I Iva:, (]S 3^ 

Ami see eases mh tit. Lands Clauses Act and 77.3 j 1 \ / 

Practice (i unds in Court). agreed that judgment against A. for 60 L 

to be paid by instalments slioiiLl be signed, but 

Where Demurrer possible.] — A question not entered up nor published, in any way, by B., 

raised by claim, which involved a litigation the creditor ; 50/. in cash was offered to B., by 

extending over four years, which might have A.’s solicitor, but declined. Shortly afteiwards. 
been raised by bill and demurrer. The couit. B. «annoiuiced his intention of putting up his 
hokliiig the costs to have been improperly in- judgment for sale by auction. A. thereupon filed 
curred, refused the plaintiff his costs. Marshall a bill and obtained an injunction, restraining the 
V. Bremner, 2 &m. A G. 237. threatened sale and advertisement. B. offered 

A contributory of a com[)any in voluntary before appearing to give an undertaking, but 
liquidation presented a petition for a cominil- insisted that the costs should be paid by A. : — 
sory w'indmg-up or supervision order, and for Held, that B. hj his conduct had forced A. to 
the removal of the liquidators, on the giouiid carry on the suit to a hearing, and must pay the 
(chiefly) that the liquidators, who hatl been whole costs up to the hearing. Jamieson v. 


directors, had immediately before the winding- 
up taken a vote, allowing the solicitors of the 
company, who were also directors, but not liqui- 


Teayiie, 3 Jur. (N.s.) 1206. 

Where a plaintiff, by taking an inquiry which 
turns out to be useless, throws the matter into 


dators, 1,500/. for their MR of 1,650/., 960/. being chambers and thus causes expense, he is guilty of 
payable only by the promoters of the company, improper conduct, and may be compelled to pay 
and that the vote was improperly curried. The costs. Ormston, In re, Gold ring v. La master y 
petition also contained various allegations tend- 59 L. T. 594 — C. A. 

lug to show that the solicitors had a prepon- A defendant endeavouring to get the plaintiff' 
derating influence in the company. AffidavitvS to come to an agreement with him, to take a 
were filed opposing the petition and deii} iiig the very small sum of money in satisfaction of all 
charges of iinpro[)er conduct. The debts of the his interest in the estate, is a reason for making 
company had been all paid, and nothing re- him pay costs of suit. Anry sf. Oshorne,'Bifr-- 
mained but to divide a smaR balance amongst iiard. 349. 

the contributories, who weie less than twenty in A successful plaintiff not allowed costa where 
number: — Held, that as the petition was in his MR contained an unprovetl imputation on the 
effect demurrable, evidence to oppose it was un- defendant. Fitzgerald v. O' Co nticll, 1 Jo. Lat. 
necessary, and the respondents were disallowed 134 ; 6 Ir. Etp K. 455. 

the costs of such evidence. Star amt Garter,, Li A defendant succeeding was not allowed h» 

re, 42 L. J., Ch. 374 ; 28 L. T. 258. cos s of a suit concerning 18/. where he had 

When a (lefendant does not demur hut puts in refuse<l a reference. Lames v. Glhson, 35 L. J,,. 
an answer to a demurrable bill, the court will Ch. 148 ; L. R. 1 Eip 135; 13 L. T. 316. 
not in all cases refuse to allow him the costs so On reforming a lease no costs were given to 
occasioned, but may, in its discretion, refuse the plaintiff, the lessor, because the suit had 
him his costs if it thinks the question in the suit been occasioned by his error in not having the 
ought to have been raised by demurrer. Bash lease properly prepared. Murray v. ParhiTy 
V. Trowbridge Waterworks Co., 44 L. J., Ch. 645 ; 19 Beav. 305. 

L. 11. 10 Cln 459 ; 33 L. T. 137 ; 23 W. R. 64L A creditor being decreed to reconvey on pay- 
Costs incurred in an inquiry into a matter of ment of what was due on an estatje in the Ww 
liet, where the question in |he cause might have Indies, acquire(i by an unconaqientiom 
he« first decided by demtwrei\ direciti to foe legal process, was deprited of coste subseqhehfith 
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the payment of money into court. Cramtown 
iZord) y. Johnston, 5 Ves. 277 ; 3 B. B. 80. 

A plaintiff, in 1850, was, by W. and B. (who 
were partners as bankers), induced, on untrue 
and false representations ma<le to him as to the 
iState of their affairs, to enter into ipartnership 
with them. The banking business was at that 
time in an extremely critical, if not insolvent, 
position, but it w’-as carried on for four years 
after the plaintiff became partner therein. After 
the business was, in 1854, transferred to another 
imnk, the plaintiff discovered that the statements 
made to him were incorrect and untrue ; and on 
bill for that purpose, the court decreed that the 
contract of 1850 must be set aside, and that ac- 
counts and inquiries, as prayed, must be taken 
and made. The costs of the plaintiff were not 
allowed, in consequence of his conduct not being 
free from blame, and in consequence of his case 
having been greatly overstated in the bill. 
Rawlings v. Wichham, 4 Jur. (n.s.) 990. But see 
S, C. on appeal, 28 L. J., Ch. 188 ; 5 Jur. (n.s.) 
278 ; 7 B. 145. ^ 

The right to an injunction ordinarily carries | 
with it the right to costs ; but if a plaintiff asks 
for the 'josts, and for something more than he is 
entitled to, he will lose the costs he might other- 
wise have received. Moot v. Oonsto 7 i, 33 Beav. 
578 ; 10 Jur. (ks.) 1012 ; 10 L. T. 395. 

Where a plaintiff makes a too extensive claim, 
the defendant, if he resists the entire claim, must 
pay costs up to the hearing. Jejryes v. Agra 
md Masfermatds Rank, 35 L. J., Ch. 68G ; L. B. 
2 Eq. 674. 

Notwithstanding tlic rule that the court will 
not go into the merits of a case until the hearing, 
the court will at any time look at the conduct of 
the jiarties to the cause with the view' to costs, 
cr to an interlocutory application. Lister v. 
Leather, 3 Jur. (n.s.) 433. 

It is the duty of solicitors to have the original 
documents in court at the hearing ; and if this is 
not done, the party in w'hose custodv they are is 
Imble to be deprived of his costs. OallimoreY, 
Odl, 4 W. B. 773. 

^ Plaintiff may apply for costs wiien defendant 
gives unnecessary trouble in carrying a decree 
nf V. Rniko)i, 2 Atk. 

Befendant iii suit for renew'al may have so 
misconducted himself as to be made to pay the 
<JOS^ but not having acted dishonestly, w^s held 
cntitM to the usual terms, if ailaee v. Ratten, 

1 11*. xi. B3o. 

Costs wore Kiveu to the plaintijj in a cause on 
account of the miscoaluct of the defendant in 

54 • r ^ 

A promise by a party to make no opposition to 
an application intended to be made by another is 
not of Itself a sufBoient ground for refusing him 

2 Bea^*201 Bamfin-d v. Watu, 

Defcnilants a<lmitte<l by their answer that all 
pe^ns interested were parties to the suit, and 
at the hearing objected for want of parlies and 

niWed the plaintiff, they ought to pay him the ' 
nostsoftheday. iV(Vrv.i?emViyfo»,2Beav.2S.’) , 
apart from her liua- , 
*2' misoonduot the suit ha<l been i 


A parry reiusing to ooey an oraer, wnicn 
being technically defective, could not be en- 
D forced, without stating his objection, not allow'ed 

2 his costs upon a motion to carry the order into 

3 effect. Richards v. Dudley, 2 Jur. 464. 

D Plaintiff' procured the usual order for defen- 
t dants to produce certain deeds within particular 
, time, but did not take the usual steps to enforce 
3 it, on account of the defendants submitting to 
r perform the order. Subsequently, the defendants 
r not having produced a particular deed, plaintiff 
3 gave notice of motion to produce the same, and 
I for defendants to pay the costs of the applica- 
1 tion. Defendants immediately produced the 
■ deed, but refused to pay the costs of the applica- 
i tion : — Held, upon motion by plaintiff for defen- 
: dants to pay the costs, that plaintiff was entitled 
f to the costs of the motion, made necessary by the 
i non-compliance of defendants with the order, al- 
. though the plaintiff had not taken the regular 
‘ steps to enforce it. Maw v. Marsden, 4 Jur. 

I 1079. 

Where a suit has been rendered necessary by 
1 the conduct of one of the parties in not carrying 
1 ail agreement into effect, he will not be fixed 
wfith the costs of that suit unless it is shown that 
all requisite and proper steps were taken by the 
other parties to the agreement, and that the 
party sought to be charged had notice of their 
intent to institute the suit, and to seek to fix liim 
w'ith the costs of it. Harwood v. Burstall, 16 
Jur. 770. 

Befusal to refer to arbitration in pursuance of 
an agreement is not of itself a sufficient reason 
for refusing costs to a successful party. Lees v. 
La forest, 14 Beav. 250. 

yemble, that an assignee of a bankrupt part- 
ner. w'ho, by giving notice to the debtors to the 
partneiship, prevents the payment of the debts 
to the solvent partner, wffio is answerable for the 
partnership debts, and thus gives occasion to a 
suit by the solvent partner, is liable to the costs of 
the suit. Freeland v. Stansfield, 2 Sm. & G. 479 ; 
23 L. J., Ch. 923 ; _1 Jur. (ks.) 8 ; 2 W. B. 575. 

Parties are not justified, by remaining passive, 
to prevent the lightful ow'ners obtaining posses- 
sion of their property, but if called on to do an 
act involving no risk or responsibility, w'hich is 
necessary to enable the true owner to obtain his 
pioperty, they are bound to do it. If. therefore, 
tneir refusal renders an application to the court 
necessary, they will be made to pay the costs. 
Primrose. In re, 23 Beav. 590. 

A defendant setting up an improper defence 
ordered to pay the costs of his defence. Jo 7 ies v, 
iarrell, 1 Be G. & J. 208 ; 3 Jur. (N.s.) 751, 

Costs vsrere refused to a defendant who, though 
successful, had deliberately done that which by 
his contract (which he sought to set aside) he 
had engaged not to do. Allsopp v. Wlieatcroft 

21 W 'b 162^^ ’ 

xii. Fraud Proved or Alleged. 

• —Where a husband had by 

nnposition induced his wife to transfer part of 
her separate property to him, on a bill by her 
^ specific performance of 
agreement before marriage, he was made to pay 
costs on account of the fraud. Lampert ^ 
LampeH, 1 Ves. J. 21. -^wnp&rz 

A. and B. having entered into 
A ^ purchase of certain 
A., gmd not being able to as to |(|xe 
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of the purchase-money, A. addressed a letter to 
C., a third person, stating that he would take a 
certain sum from B. for the premises, reserving 
a small portion of same for his sister if C. 
approved of it ; B. subsequently lodged the sum 
named by A. with G., of which lodgment C. made 
a memorandum on A.’s letter, with a remark 
that it was “ a great price.” During the period 
of this negotiation between A. and B , A. entered 
into a contract with D. for the sale of the same 
premises, and although notice of the agreement 
between A. and B. was given to D., actually 
conveyed the premises to D. Held, that D., 
having had notice of the agreement between A. 
and B., the conveyance to him must be con- 
sidered fraudulent, and should be delivered ttp 
to be cancelled, and that the conduct of A. being 
very fraudulent, the costs of B. should in the 
first place be paid out of the funds lodged by 
him in the hands of 0. Fidel v. BolancL 1 Dr. 
& Wal. 37. 

The owner of some leasehold tenements, being 
persuaded by a conveyancer that other parties 
were entitled to part of the estate, entered into 
an agreement by which the estate was to be sold, 
and all these parties were to share in the pur- 
chase-money, and 40^. was to be paid to the con- 
veyancer. The court being of opinion that the 
agreement had been obtained by fraud, mis- 
representation, and pressure, ordered it to be 
delivered up to be cancelled, with costs as against 
the conveyancer. Front v. Brent, 10 L. J., 
€h. 84. 

Alleged hut not Proved.] — Where a chaige of 
fraud fails, the party making it without ground 
ought to pay the costs. Soto Brunawiak and 
Canada Btf. v. Cimi/boare, 9 H, L. Gas. 711 ; 31 
L. J., Gh. 297 ; 6 L.‘T. 109 ; 10 W. li. 306. 

A charge of fraud not made out will be visited 
with costs. Stand isk v. Whitwdl, 14 W. 11. 612. 

Costs are always given against any party 
appearing on a petition, who endeavours to 
support a case of fraud ; whether the costs are 
prayed, or not. Taylor, pado, 4 Deac. & G. 
125 ; 2 Mont. & Ayr. 36 ; 4 L. J., Bk. 4. 

In Bill.] — There is no rule more general with 
respect to costs, than that bill claiming on 
the ground of fraud, the decree, or the order of 
dismission, shall in either event be with costs ; 
and therefore a bill, although suggested by the 
House of Lords, filed by a party who had 
succeeded originally, being dismissed, costs were 
■on that ground awarded against plaintifE. Seott 
V. JDnnbar, 1 Moll. 442. 

In a suit by some members of a company, on 
behalf of the company, to rescind a purchase of 
mines, on the ground of fraudulent representa- 
tions made by the vendor, one of the plaintiffs, 
who had acted as agent for his partners, was. by 
•amendment, made a defendant, and collusioii 
between hun and the vendor was charged in the 
bill, but not proved. It was held that it was not 
oonsistent with the rules or practice of equity, 
to fix the vendor with his costs after tlie charge 
of collusion failed of proof, his acts (he being 
acquitte<l from that charge) affecting the 
interests of the company as much as if he had 
■continued a plaintiff. A}twood v. Small, 6 Cl. & 
232. Keversing Small v. Attwood, Younge, 
407. 

Where plaintiffs, whose remedy was by action 
for goods sold and delivei'ed, filed a bill, alleging 
fraud, and upon the faith of this allegation 


obtained an injunction to restrain the defendant 
from parting with the goods, and the allegation 
of fraud was afterwards disproved, the court 
ordered the plaintiffs to pay tlie whole of the 
costs of the suit, although the injunction was 
dissolved upon the defendant paying the price of 
the goods. Strakor v. Fwing, 34 Beav. 147 ; 11 
Jur. (N.S.) 127 ; 11 L. T. 688 ; 13 W. E. 286. 

A suit was instituted to set aside a charge on 
a revemion, and a cross-suit to establish it. It 
being set aside for inadequacy of consideration 
merely, and a decree for redemption being made, 
the grantor was ordered to pay the costs of 
charges of fiaud which had not been substan- 
tiated ; but no costs were given as to the 
remainder of the first suit. The cross-suit was 
dismissed with costs. Bromley v. Smith, 26 
Beav. 644. 

On a bill charging fraud and imposition against 
a defendant, wdiich was reasonably made out, 
costs will be given to the plaintiff, notwith- 
stamling overstatements and exaggerations in 
the bill in the plaintiff’s own favour. Thomaa v. 
Bloi/d, 3 Jur. (N.S.) 288. 

Where a bill was filed by a married woman by 
her next friend against a trustee, in which 
charges of improper conduct and neglect of duty 
were made, but which were destitute of truth, it 
was held that the bdl must be dismissed, with 
costs, to be paid by the next friend. Ibhermn v, 
Warth, 1 Jur. (N.S.) 410 ; 3 W. R. 230. 

Where fraud and improper motives were 
charged without evidence to support those 
charges, the bill w'as dismissed with costs. 
Chajiman v. Chapman, L. E. 9 Eq. 276 ; 22 L. T. 
146 ; 18 W. E. 633. 

Where a bill wms filed to set aside a residuary 
bequest, on the ground that the object and 
intention of the testator w^as to defeat the Statute 
of Mortmain : — Held, that there wars not sufficient 
evidence to bup\)ort the case : and the bill, 
charging but not sustaining fraud and mis- 
conduct, was dismissed, with costs. Lomax v. 
Ripleij, 24 L. J., Gh. 264 ; 3 Eq. E. 801 ; 1 Jur. 
(N.S.y272 ; 3 W. E. 269. 

Where a bill show'ed that there was a right to 
relief, it will not be dismissed where charges of 
fraud have not been proved. The proper course 
is to dismiss with costs so much of the bill as is 
founded on them, llwmpson v. Eadwood, 2 
App. Gas. 216. 

A bill contained charges of fraud which were 
neither supported nor repelled by evidence ; but 
inasmuch as the costs w'cre not increased by such 
charges : — Held, that the costs of the suit ought 
not to be affected thereby. Staniland v. Willott, 
3 Macn. G. 664. 

A bill contained allegations of great fraud 
against trustees, which all failed. The trustees 
w'cre removed, but not, how'ever, on the ground 
of misconduct : — Held, that they weie entitled 
to the costs of the whole suit. Painfinyham v. 
Sherborn, 9 Beav. 424. 

Numerous and extensive charges of fraitd 
against the defendants having been introduced 
into the bill by amendment, but not supported 
hy evidence, the costs whereof w^ould have to 
be paid by the plaintiff, the court made a decree 
against the defendants, without giving any costs 
on cither side. CulHngworth v. Loyd, 2 Beav. 
386 ; 9 L. J., Gh. 218 ; 4 Jur, 284. 

Solicitors against whom charges of fraud had 
been made which were unsubstantiated, and 
against whom the bill w'as dismissed Held, not 
entitled to their costs, on the ground that, by the 
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position in which they had placed themselves, 
they had exposed themselves to an investigation 
which had not unreasonably been instituted. 
FyUr V. Fyler, 3 Beav. 550 ; 5 Jnr. 187. 

Where a plaintiff, having a clear ground for 
relief against proceedings at law, set up by 
amendment a further independent ground for the 
same relief, founded on suggestions of mis- 
representations which failed on the evidence : — 
Held, that though the decree was in his favour, 
he must pay the costs of that part of the case on 
which he failed. Fledge v. 1 Johns. 663 ; 
6 Jur. (N.s.) 695. 

A plaintiff having introduced into his amended 
bill allegations of fraud against a defendant, 
which the evidence failed to support : — Held, 
that though entitled to the relief prayed, he must 
pay the defendant all the costs of that part of 
the bill containing such allegations, and the 
evidence taken thereunder. Bleat v. Bnmn, 4 
He G. F. & J. 367 ; 10 W. B. 569. 

When charges of misconduct are introduced 
into a bill, and are denied by the answer, and 
then withdrawn, the court will, at the hearing, 
make an orfler for payment by the plaintiff of all 
the costs occasioned by such unfounded charges, 
without any special apphcatioii for the purpose. 
Finch V. Weatrope^ 40 L. J., Ch. 441 : L. ii. 12 
Fq. 24 ; 24 L. T. 412 ; 19 W. R. 672. 

If a cross bill be filed bona fide by the defen- 
dant to the ^ original suit, against w'hom the 
original bill is dismissed with costs, the costs of 
it will usually follow the decree in the original 
suit, notwithstpding charges of fraud are 
mleged in it which are not sustained. Fliqlit v. 

16 L. J., Ch. 178. 

A plaintiff, by his original bill, sought to set 
aside a deed, on the ground of fraud. After 
answer was filed, he amended his bill by striking 
out from It all the previous allegations of fraud, 
and prayed to be allowed to take a benefit under 
the decHl. Tlie court ordered him to pay the 
bill. Fernot v. Cnteliley, 

1 / h. i. 134. 


would exercise its discretion under r, 3 of the 
same order, and allow costs on the higher scale. 
Barrisony. Zentner, 52 L. J., Ch. 927 ; 24 Ch. I). 
594 ; 49 L. T. 91 ; 31 W. R. 837. 

The fact of the is^ue of fraud being raised is 
not a sufficient reason for ordering the costs to 
be taxed on the higher scale. Terrell^ In re. 22 
Ch. D. 473 ; 47 L. T. 588 ; 31 W. R. 208. 


- — Costs.]— A plaintiff, in a bill to 

enforce against the defendant an alleged agree- 
compromise of claims of the 
plaintiff against the defendant in respect of 
accounts, charged the defendant with various 
jn respect of the accounts, such alleged 
frauds being the ground of the claims included 
in the compromise. The plaintiff having failed 
in proving the agreement, and his bill being 
ordered to pay the 
defencto s costs so far as they had been increased 
by the irrelevant charges of fraud as between 

^ r V. Sead, h. B. 6 

Ci- <0 ; 24 L. T._ 79 ; 19 W. B. lU. 

The plaintiff in this action claimed relief on 
Wonf to fraudulent misreprosenta- 

/si? of a company, and upon 

action being dismissed with costs! the taxinn- 
gwter allowed costs upon the higher scale 
Wore trial the plaintiff* took out feertifi^te 
the lower scale of fees was applicable to the 

^ver was 40f., paid by him in respect of shares 
of the company; he also olaimal costs and 

^ taxation and vary the 

■under 

im, and that fraud being tht Si 


In Defence.] — ^A defendant who by his answer 
had raised charges of forgery and fraud against 
the plaintiff, which were negatived by the 
verdict of a jury, was ordered to pay the costs 
of the plaintiff, although the latter had persisted, 
until his examination in court upon the trial, in 
false statements, so as to give the defendant 
reasonable grounds for suspicion, and for trying 
the question. Theyer v. Tomla^ 12 W. R. 51*2. 

Where a person who was a necessary party to 
a conveyance, though he had no beneficial 
interest in the property, refused to execute the 
deed of conveyance, and, in his answer to a bill 
filed against him to compel the execution of the 
deed, set up as the ground of his refusal a case of 
fraud in the plaintiff, which he did not attempt 
to support by any evidence at the hearing : — 
Held, that this was not a case for an inquiry as 
to the alleged fraud, and that the defendant 
must pay the costs of the suit. Tinm v. Keaua 
3Y. &C 0 II. 90. ^ 

Although, as a rule, costs are decreed at the 
hearing against a party making charges of fraud 
and misconduct which he fails in proving, yet, 
when such charges are made by way of defence 
and the plaintiff is out of the jurisdiction, and 
the_ evidence raises the presumption that the 
plaintiff will not recover anything by his suit, 
the court reserved the question of costs until 
after the accounts should be taken. Warrin v 
T/i()ma,% 2 W. R. 442. 

An heir at law of a testator brought an action 
of ejectment against the devisee, and failed. In 
a subsequent suit by the devisee against a pur- 
chaser, to enforce specific performance, the 
court, on the ground that the will was open to 
suspicion, directed the devisee to substantiate 
the will against the heir. The devisee thereupon 
filed his ^ hill against the heir, asking a decree 
establishing the will. The heir, by answer, set 
up as a defence, incompetency in the testator, 
and fraud and undue influence, and went inte 
evidence in support of this defence. At the 
heanng an action of ejectment by the plaintiff 
against the defendant was, on the defendant 
f/f action instead of an issue, directed 

^ A trial the devisee 

called witoMses, but the defendant called none, 
and a verdict was given for the plaintiff. On 
the rause coming on upon further direction, the 
court established the will without costs as 
regarded the general result of the suit and the 
costs to bo paid by 

w ^1 ‘lie issues raised of fraud and improper 
piaotice by the devisee. 0rove r. Tmii/r: 5 

1099 J- CH- 95; 15 S’urt 

xiii. Offers to SettU atid Tender. 

Offers to Settle — Costs,! On the lotv, 

:stH“ 

sixty dozen cardboard boxes with labek hPfiVinrr 
the words ‘^Browne’s Satih RpRsli for 

children’s boots and shoes, traveUing bags tr 


■ 
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&c., manufacturerl by Bro'iTOGjOf Lavender HiU,” A defendant having, pendente life, offered to 
On the 6th July, 1886, the plaintiff, the owner pay all that was ultimately found due from him, 
of a registered trade mark, 14,127, bearing the the plaintiff was ordered to pay all the subse- 
words “ Browne’s Satin Polish,” issued a writ to quent costs of suit. Remnant v, Iloed^ 27 Beav. 
restrain the infringement of his trade mark. On 74. 

the 7th July, 1886, the defendants offered to In a suit in W'hich the plaintiffs ultimately 
compensate the plaintiff without the necessity of succeeded, an offer had been made by the defen- 
legal proceedings, and to destroy the labels, and dants to submit to a decree, on the basis of each 
comply with any reasonable reipicst of the party paying their own cosLs, which was simply 
plaintiff. On the 16th July the plaintiff moved refused : — Held, that each party must pay the 
for an injunction : — Held, that, notwithstanding costs subsequently to the offer, for it was open to 
the defendants’ offer, the motion was not an iin- the plaintiffs to propose to vary the terms 
necessary proceeding, and the defendants must offered by adding a provision for the payment of 
pay the costs caused by what they had done, costs by the defendants. Kenshigtm (^LordT) v. 


Fennei^vj v. I)ay^ 5.o L. T. 161. 

Defendants bought from E., at a cost of 


Mefeoptditan Ry., 14 L. T. 580 ; 14 W. K. 764, 

A biiccesstul plaintiff will not bo deprived of 


17.'?. 6<7., a box of 500 cigarettes bearing a label his costs because, in negotiations antecedent to 
which was a very close imitation of the registered the suit, he had been offered all that could be 
trade mark used by the plaintiffs upon the boxes obtaineelby the suit — except in cases of bad faith, 
in wdiich they sold the cigarettes made by them, or where the negotiations amounted to a binding 
The defendants bought the cigarettes under the release from tlie cause of suit. JEdeUtrn v. 
belief that they were made by the plaintiffs. Rdehte7i, 1 N. B. 300. 

The plaintiffs served the defendants with a writ If an agent does not render his account within 
and notice of motion for an injunction to restrain a reasonable time, he must bear the costs of a 
them from infringing their trade mark or scUing suit instituted to liavo the accounts taken, and it 
the cigarettes. The defendants at once retnnicd wall not be any excuse for him that he offered to 
to E. the greater part of the cigarettes, and, by pay on account a gross sum, which it turns out 
their affidavit, submitted to abide by any order W'ould have covered all that was duefiom liim. 
the court should make, but contended that they Colly ev v. Dudley^ Tnin, k, R. 121. 
ought not to be made to pay costs : — Held, that A plaintiff wiio was only entitled to an in- 
thcre ought to be no order as to costs. Cpmann junction and costs insisted also on an account. 
V. (24 Oh. D. 231) discl^s^ed. Amei'lean The defendant t offered to submit lo the mjunc- 

Tohaeeo Co, v. Guest ^ 61 L. J., Cli. 212 ; [1892] 1 tion without costs. The plaintiff having brought 


Ch. 630 ; 66 L. T. 257 ; iO W. II. 364. 


his cause to a healing, the com t held both parties 


Where a defendant, having rendeied himself in the w'rong, and gave no costs to either side, 
liable to be sued, and being sued offeis to submit to Moot v. Couf>to7i, 33 Beav. 578 ; 4 N. R. 86 ; 10 
all the relief to which the plaintiff is entitled, the Jur. (KS.) 1012 ; 10 L. T. 305. 
court w'ill not give the plaintiff liis costs of the If the plaintiff has harshly refused to settle 
subsequent prosecution of the suit. Colhu7'n v. amicably, the court wa'll consider that conduct 
Blmms^ 2 Hare, 543 ; 12 L. J., Ch. 388 ; 7 Jur, 1104. on the question of costs ; and such oppressive 
An offer made after litigation has commenced, conduct being alleged, ami some proof offered, it 
if it is to have the effect of avoiding the payment wms generally referred to the master to report 
of costs by an unsuccessful party, must amount the circumstances of an offer of payment of a 
in substance to an offer of everything which the sum less than the full sum claimed, and of the 
oourt eventually holds the succes^ful }>aity en- rejection of such offer. A7'mst7*o7ig v. Rlahe^ 1 
titled to. Bb'mlnyliam and Rldnct Land Co. Moll. 178. 

V. L. Ji* iY.-T7. Ry., 57 L. J., Ch. 121 ; 36 Ch. D. Where defendant in tithe cause submits to part 

650 ; 57 L. T. 185) ; 36 W. R. 414. of plaintiff’s demand, the court will, on motion 

In an action to restrain the iiifringemeiit of a for that purpose on part of defendant, refer it to 
patent a defendant, on being served with the master in any stage of proceeding to ascertain 
writ, offered to undertake not to infringe, to give what is due, and to tax costs, the defendant 
the other relief claimed by the writ, and to pay undertaking to pay the amount without prejudice 
the plaintiff’s costs. Notwithstanding this offer to any other question in the cause. Loire v, 
the plaintiff delivered a statement of claim and Fuddois, 11 Price, 453. 

particulars of breaches. The defendant then If a defendant offeis the plaintiff an injunc- 
■delivered a defence ; and the plaintiff moved for tion on fair and reasonable terms, and his offer 
judgment in the terms of the statement of claim : is not accepted, and the plaintiff moves for the 
— Held, that the plaintiff ought to have accepted injunction, and those terms are imposed, the 
the undertaking offered ; and, on the defendant’s plaintiff must pay the defendant the costs of the 
giving the undertaking, the court declined to motion. Ruth 7' v. 2 Hog. 1 03. 
grant an injunction, giving to the plaintiff costs Where a defendant submits to all the plain- 
down to the date of the offer and the costs of the tiff’s demands, but neglects or refuses to pay his 
•day’s appearance, and to the defendant the other costs, an application should be made to the court 
•costs subsequent to the offer. Jenfhns y. Ilope^ to stay proceedings, and to determine the ques- 
65 L. J., Ch. 249 ; [1896] 1 Ch. 278; 73 L. T. tion of costs. Klelivlh v. JSlford, 5 Jur. (N.S.) 


705 ; 44 W. R. 358. 

The defeiKlant having satisfied the demand 


Before instituting a suit to set aside the sale of 


for which the suit was instituted, the court a reversion, the plaintiff offered very nearly the 
refuvsed to allow it to be proceeded with for the same terms that were afterwards imposed by the 
costs ; but upon the terms of an agreement, to decree : — Held, that the defendants, who had re- 
which the plaintiff had consented, but which the fused these terms, must pay the costs properly 
defendant had not strictly observed, ordered the incurred up to the hearing. MsUtt v. 
defendant to pay the costs of the plaintiff out of 1 N. B. 345. 

pocket in the suit and on this notice of motion. Where in a suit the defendants weale 
f T. Tmmr^ 20 L* J., Oh. 659. in the wrong, but, pend^ite Hte, placed thaC' 
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Answer stating tender before bill filed, but not 

costs. MUnes y. Dauson^ 
3 Madd. 374. ' 

In a suit for various articles of tithes, the de- 
fendant offered to pay into court the value of all 
but one article, with costs Held, he must pay 
costs incurred by claim of whole of them. Wmal 
V. Miller, 3 Anstr. 632. 

Bffl for tithes, modus setup as defence; 
motaon by defendant, to pay up arrears of modus' 

platoHfilpro- 


eatitlM at the trial, and paying the costs occa- 
sionecl by the defence, and the costs of a sum- 
mons for leave to withdraw. And, the defendant 
having offered in chambers what the court con- 
sidered proper terms, the plaintiffs were ordered 
w pay the costs of an adjournment of the sum- 
mons into court. Meal and Personal Advianoe 
m. t. m Oarthy, 49 J.. J,, Oh. 615 ; 14 Oh. D. 
188 ; 42 L. T. 48 j 28 W. E. 418. 

lihe pWntiff’s motion for an interim injunc- 
nm to restrain a nutonce committed hy t^e 
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selves in the right Held, that the plaintiff defendant was ordered to stand over till the trial 
must pay the costs subsequently incurred, of the action, no order being made as to costs. 
Flimer v. Mmpmtt, 6 N. E. 351. At the trial the judge awarded the plaintiff dam- 

Land belonging to a land society was sold, and ages in lieu of an injunction, and ordered the 
underlet in building plots, there being a covenant defendant to pay the plaintiff’s costs of action, 
restraining the use of any building as a tavern, the order reserving liberty to apply. The judg- 
hotel, or public-house, A tenant of an under- ment as passed and entered was silent as to the 
lessee opened one of the houses as a public-house costs on the previous motion. The taxing officer 
in ignorance of the covenant, and on a bill being having refused to allow the costs of the motion 
filed for an injunction and an interim order without a special order of the judge : — Held, on 
being obtained, immediately submitted and motion, that the court might order the costs of 
clos^ the house, giving public notice by a the motion to be paid by the defendant, and that 
printed placard. The bill was filed against all the plaintiff having written to the defendant 
the under-lessees as ell as against the publican, giving him an oppoitunity of avoiding fiiither 
and the plaintiff* having filed inter: ogatories, and litigation, of which the defendant had not availed 
taken out a summons to pioduce documents, one himself, the costs of the present application must 
of the defendants put in an answer, and others be paid by the defendant. Fintz v. Ilohson, 49 
filed affidavits. On motion for the injunction all L. J,, Ch. 735 ; 14 Ch. D. 542 ; 42 L. T. 077 ; 28 
the defendants, except the publican, appeared W. R. 722. 

by two counsel : — Bill dismissed as against the A suit was instituted by a person claiming a 
under-lessees with costs, except the costs of the legal title to land, praying discovery and a "de- 
answer and affidavits, and a decree made against liveiy up of the title deeds against a peison who 
the publican without costs. Xnoas v. 6freen, 17 had the deeds, and merely claimed to hold them 
L. T. 282. as a stakeholder for whoever had the legal title. 

A plaintiff complained of works intended to The bill in that suit also prayed an account 
be executed by the defendants, chuichwaidens against the defendant as agent of the plaintiff, 
of his palish, which he aUeged in the wny in The defendant had not acted in that capacity, 
which it w’as pioposed to execute them, consti- The deeds having been brought into court on an 
tuted a nuisance. Much negotiation took place, mterlocutoiy motion, and another suit having 
in the course of which the defendants showed been subsequently instituted, in wffiich the ques- 
a continued acquiescence in the suggestions tions as to the title to the lands could be decided, 
made by the plaintiff as to the mode of executing the plaintiff in the first suit offered the defen- 
the works, and suspended their execution. While dant to consent that the deeds in court should be 
these negotiations weie still going on, and before transfeired to the second suit, and the first dis- 
any works were commenced, the plaintiff filed missed with costs : the defendant having de- 
his bill for an injunction, and obtained special dined to consent, and put the plaintiff upon the 

leave to give notice of motion, and served the terms to bring the first suit to a hearing : Held, 

notice of motion. On the day following the the defendant not objecting to the retention of 
service of the notice of motion, the defendants, in the deeds in court, that the defendant was en- 
order to avoid litigation, passed a resolution at a titled to the costs of the suit generally, and not 
vestry, at which the plaintiff wns present, that meiely to those incuired up to the service of the 
the works should be wholly abandoned. After notice of consent. WJiittingham v. rhiufok Ir 
that the plaintiff brought on his motion Held, R. 7 Eq. 159. ’ 

without going into the question whether there 

would be any nuisance, that, under the circum- Tender.] — Tender must be very express and 

stances, the motion wns useless and improper, formal to prevent costs. Gamimm V Stone 1 
and it was refused with costs. Woodman v. Yes. 339. ’ 

minson, 2 Sim. (n.s.) 204. If to a bffl for tithe, defendant does not shoMr 

ine solicitors of a defendant wTote to the a previous tender, or make one by his answer 
plaintiff a solicitors that they w^ere prepared to plaintiff shall have an account ; if the tender 
defendant to settle on ceitain terms : be only by answer, defendant shall account with 
w r®/ not such an offer as would costs, but if made before, he shall save his costs, 
free the defendant from liability to subsequent Ani>?i., Bunb. 28. 

costs of the action, inasmuch as he might have That a tender may be made after answer See 
retaed to follow the advice of his solicitors. &eter (^Bishop) y. TrenoJtard, 'Bxinh. 47. 

Where defendant in a tithe cause srts up a 

1 * . ^ and is desirous of protecting himself from 

One of the drfendants to an action for the re- costs, he should move for an order^that nlaintiff 

accept sums admitted due by answer or proceed 

for^iSli^nt ba®i J notice the teStr 

tv®®“ postponed till another by minute. The motion may be made without 
relating to the ^me property should be notice or payment of money into court Davit 
Si'^ing the v. Moseley, 9 Price, 211. 
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tender allowed to defendant. BHM (JOeaTi) y. 
JOimmsthoTjpe^ 1 Anstr. 272. 

Tender of Debt after Issue of Writ.] — A de- 
fendant cannot escape paying the cost of a writ 
of summons by tendering the amount sued for 
without costs before service, but after issue of the 
writ. O'Malley v. Kilmallock Union. 22 L. E. 
Ir. 326. 

See Ord. XXII. r. 3. 

Offer to pay Costs.] — If a defendant desires to 
avoid the payment of costs at the trial of an 
action should he be held to be unsuccessful, any 
offer he may have previously made with regard 
to the payment of costs must have been of sub- 
stantially the whole of the costs which the court 
finds the plaintiff to be entitled to at the trial. 
Bhort of that the offer may be evidence of good 
faith ; but it is not such an offer as to interfere 
with the ordinary course with respect to costs. 
Sclilenhiger v. Turner^ 63 L. T. 764. 

After an action brought, the plaintiff, receiving 
payment of his demands, may go on to a trial, 
if the costs then incurred are not tendered. But 
equity acts on a more discretional y rule than a 
court of law : if the sum received by the plaintiff 
had satisfied the whole purpose of the suit, he 
ought to apprise the defendant tliat he would 
proceed for his costs, unless they were also paid. 
Under decrees for specific perfoimance, the 
vendee considered as entitled to his costs, up to 
the time when the vendor evidences a good title ; 
when that is done, the vendee is bound to declare 
that he is satisfied, and will accept the title if 
the vendor will pay his costs up to that time ; 
if he omit to do so, the court will fix all the 
subsequent costs on him. LiU v. Jinhinson, 
Beat. 84. 

On a bill for the assignment of dower, a defen- 
dant, who had disputed the plaintiff’s title, and 
only admitted it after the filing of the bill, and 
then without tendering costs, was ordered to pay 
the costs up to the hearing. Hai'ris v. Harris, 

1 N. R. 43 ; 7 L. V. 411 ; 11 W. R. 62. 

Where the plaintiff is entitled to have an in- 
junction made perpetual, the defendant will have 
to pay the costs of the suit, however trivial the 
subject matter of the suit may be, if he did not, 
after the injunction was granted, tender the 
costs up to that time. Fradella v. Weller, 2 
Russ. & M. 247. S. P., Me Andrew v. Barsett, 10 
Jur. (N.S.) 402 ; 10 L. T. 65 ; Burgess v. Hill, 26 
Beav. 244 ; 28 L. J., Ch. 356 ; 5 Jur. (N.S.) 233 ; 
7 W. R. 158 ; Burgess v. Hateleij, 26 Beav. 249. 

Where, after notice of amotion to dismiss for 
want of prosecution, the defendant filed a repli- 
cation : — Held, that the plaintiff, not having ten- 
dered the defendant the costs of the notice, must 
pay the costs of the motion. Af Gen. v. Cooper, 
9 Sim. 379 ; 8 L. J., Ch. 19 ; 2 Jur. 917. Cp. 
cases supra, cols. 792 — 796. 

Irregularity.] — Notwithstanding an offer 

has been made to pay all the expenses which 
the party has been put to by the irregularity m 
issuing an attachment, he has a right to have 
the judgment of the court on the question of its 
irregularity, and is, therefore, entitled to the 
costs of the motion for setting it aside. Frowd 
V. Lawrence, 1 Jac. & Walk, 655. 

xiv. JEffect of Belay. 

Reference to Taxing-master to Inquire.] — 

Where very considerable delay had occurred in 


proceedings under a decree in an administration 
suit which, in the opinion of the court, ought to- 
be accounted for, the court, in exercise of the 
poweis affoided by Ord. LXV. r. 11 of the Rules, 
of Court, 1883, ortlered that, m the taxation of 
the costs, the matter be referred specially to the 
taxing-master, and he be directed to inquire into* 
the cause of the delay, to make such disaUoW- 
anco of costs in lespect thereof as he might think 
fit, and to call upon the solicitors engaged in the- 
conduct of the case to show^ cause why that dis- 
allowance should not be made. Furness i.fDtmis,, 

51 h. T. 854 ; 33 W. R. 320. 

An action was begun on the 19th April, 1882, 
by a person who had bought a share in an estate* 
for 55/., asking that the timsts of the will of a 
testator might be carried into execution, and 
his real and personal estate administered by the 
court, and that all proper accounts and inquiries 
might he taken and made, and directions given. 
No allegation was made in it of any kind of 
misconduct on the part of the trustees. The 
claim showed that the widow of the testator, 
who by the will was tenant for life of all the 
real and personal estate, was still living j there 
was no doubt as to who weie the persons ulti- 
mately entitled. On the 17tli March, 1883, the 
usual judgment for administration was pro- 
nounced, and numeious accounts and inquiries 
were ordered to bo taken and made. One in- 
quiiy, as to ceitain investments, was not asked 
by the pleadings, or indeed until after the hear- 
ing on f Hither consideiatiun. On the 23rd August, 
1887, the chief clerk filed Ins certificate. The 
court of first instance held, that no benefit 
having resulted to the estate from the action, 
and the action being an idle and vexatious pro- 
ceeding, the plaintiff was not entitled to his 
costs out of the estate ; that the plaintiff must- 
pay all the costs of the action since Ord. LXV. 
r. 1 of the Rules of Couit came into operation 
on the 24th October, 1883. The costs would be 
taxed, and the taxing-master should have regard 
to Old. LXV. r. 11, to see what costs (if any) 
had been fruitless, or had been occasioned bx 
this delay. On appeal from so much of the 
order as related to costs incuired before the 
Rules of 1883 came into operation : — Held, that 
though the general delay could not be attiibuted 
to the plaintiff, he had, by taking the inquiry as 
to investments, and thus throwing the matter 
into chambers and causing expense, been guilty 
of such improper conduct as gave the judge a 
discretion to make him pay t& costs, and that 
with this discretion the court would not interfere. 
Ormston, In re. Goldring v. Lancaster, 69 L. T. 
594 — C. A. Affiiming 36 W. E. 216. 

Powers of Judge.] — The powers given by 
Ord. LXV. r. 11, of disallowing costs improperly 
incurred, or rendered fruitless by undue delay, 
may be exercised by the judge of his own motion 
without any request from any of the parties. 
Brown v. Burdett, 37 Oh. D. 207 ; 58 L. T. 671 •, 
36 W. R. 225—0. A. 

Payment of Costs out of Pund.] — ^The rule 
extends to cases where m the ordinary course 
the costs are paid out of a fund, and is not con- 
fined to disaUowing costs as between the solicitor 
and his client who has to pay them, 2 b. 

The court will not permit the costs occasioned 
by improper litigation, or by negligent conduct 
of administration proceedings, to be paid out of 
an estate under its care* The amount of costs- 
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allowed by a taxing-master as between the client Sum for Costs. 

and his solicitor is not conclusive of the amount 

which the court will allow out of the estate. Ord. LXV. r. 23. 

ItT V” Cases.]-A contingent legacy to an 

An admimstratai action which was com- ^ 

mencedin May 187^ came ^ m Novembe^^^^ Duty Act. A summons was then taken out by 

S X“a™"".£"oS" JS “» ««'-!”,■>• a* “• ‘S 

amount to nearly the whole value o£ the estate, y®, ^®S'“y ti® tintil 

and believing thL there had been unreasonable t^e infant should attain twenty-one. An origi- 

inquire and r^w rt ’as to the delay^Id the costs ™0“® t*^® mitiority of the infant on 

ocLion&l thereby. The taxing-master reported the ground that it was uii<lisposed of by the 
that there had been great dW in the suit ®nmmonses were heard togeHier 

caused by the conduct of the solicitor for the b^f® ™ 'fen he dcci.led 

plaintiff, and disallowed considerable sums from f ™ r ® ^ ‘1*^?,"^ 

the costs as between the various solicitors and wenty-one was undisposed of, and that the 

their clients. The iudge ordered that only a f “®®^‘- 

portion of the costs allowed by the taxing- t®"** “feit®/ asked that his cost of a^^ton.iance 
master to the several parties, including the costs amtmntmg to about_ 13Z., might be allowed out 
of the plaintiff, who was a trustee, should bo th® income. Ihe judge considered the attend- 
paid out of the estate ; and the Court of Appeal ‘y®f. f ® executor s solicitor uniwcessary, and 
Ifflrraed this decision. 16. declined to if ow more than a fixed sum for 

costs, to be detei mined by the chief clerk. The 

OmiBsion to procure Investment of Purchase- f 5®^ f erk, withof attempting to tax the bill, 
money.]-An older was obtained by the solicitor f * acting iipon what the judge had said, allowed 
for the plaintiff that the purchaser of property, ^ ^ guineas. The matter was again 

sold under an order of the court in an action, who confirmed the order 

should pay hiN jiurchase-money into couit, and the chief clerk. A motion was accordingly 
that the money when paid in should be invested that order -Held, that r. 23 of 

in consols. The plaintiff had the conduct of the + ^ ‘ 51^ C'ourt, 1883, seemed 

mle. The money vas paid into court by the ‘'^pply to the case ; but that, in any event, the 
purchaser, but the plaintiff’s solicitor omitted had power in such a case as the present to 

to leave with the Ipaymaster the necessary rc- '^^^®‘'^^hunt of costs to be allowed. Walto}*s, 

quest for its investment, and consequently the v. .Bemroso, 58 L. T. 101. 

Investment was not made. On the further con- will not, under the 123rd Order of 

“sideration of the action it was ordered that the 5 amount of costs to be paid in 

balance of the purchase-money, aftei the pay- abandoned motion, except where 

merit of -certain costs, should be paid to the are poor and anxious to put an end 

receiver in the action, in part satisfaction of a r • matter. London <1* Blackimll By. y. 
balance due to him. The carriage of the order Board of Jlorhs, 26 L. J., Ch. 16*4. 

was given to the receiver, and he then discovered ^ certain given for costs where of small 
that the purchase-monc}^ had not been invested. v. Wildhig^ 4 Bro. C. C. 100. 

He took out a summons, asking that the plain- notice of motion is irregularly given 

tiff’s solicitor might be ordered to pay to him Master of the Rolls, in a A^ice- 

the amount of interest lost by the non-invest- ^^^^Q< 2 llors cause, this court has jurisdiction to 
ment of the purchase-money : — Held, that the costs, and two counsel having been in- 
solicitor, as the officer of the court having the ^Y the respondents in sucli a case, 42.?. 

•conduct of the sale, was responsible not only to summarily given. Tears! ey v. 

his client but to the court for the due discharge Beav. 1. 

•of his duty, and that he must make good to the 

prson entitled the loss of interest, but that . Claimants to Pund in Court.]— Three guineas 
he was entitled to a set-off in respect of a gain ^ proper sum to allow to each successful 
which had resulted from a fall in the price of to a fund in court for the costs of 

consok between the time when the investment Q'^tablishing his claim. Waterton v. Burt, 39 
pught to have been made and the date of the 1 1^ W. R. 683. 

-order on further consideration, and that this 

liability could be enforced by summons in the 2 :vi. Where Semral Issues.-^See supra P 
action. The solicitor was ordered to pay the • 

rt-Vit^Vred Partles.~See supra, E. 2. 

by ae solicitor would be only 51. 8«. 6d. fiatten 

y. Wedgwood Coal and Iron Co., 56 L. J., Ch. Cases. 

W i 31 Ch. D. 346 : 64 L. T. 245 ; 34 W, k! Agency Charges-Krms of SoUcitors having 

Common Members.]— Agency charges for work 
Appeal from Order.l—An order that ^ ot solicitors as agents for 

of rapplioatiriVchtmCo^^^^^^^ ^ ,^,"0 P^^tners out of toee in 

olient shall be paid by his solicitor personally k taxation^ lliif clisaUowed on 

the Judimture Act, 1870 s 49 tiVA having been the prac- 
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and the charges were properly disallowed. 
Borough Commercial and Building Sooietn. 
2nre,m L. J,, Ch. 365; [1894] 1 Ch. 289:'? 
B. 75 ; 70 L. T. 51 ; 42 W. 11. 161— C. A. 


Abstracts.] — ^Where an abstract of title which 
was used in the preparation of a defendant’s 
answer had been prepared mainly, if not entirely, 
before the commencement of the suit, and there 
was no evidence before the court to show what 
part, if any, had been preparetl since the institu- 
tion of the suit : — Held, that in taxation as be- 
tween party and party the costs of preparing 
such abstract could not be allowed. JJavU v. 
Bgaart (Bari), 8 De G. M.&G. 33 ; 25 L. J., Ch. 
322 ; 2 Jur. (KS.) 219 ; 4 W. B. 268. 


Appearance — Several Defendants.] — A solicitor 
is entitled to charge 6.s‘. Sd. for every one of three 
defendants to a bill for whom he enters appear- 
ances, although he may enter the appearances 
for all the defendants at the same time ; and the 
scale of fees contained in the 5th General Order 
of the 23rd October, 1<S52, as to entering appear- 
ances, is not to be c<miined to appearances to 
summonses. Jlorntt v. Walton, 23 L. J., Oh, 
1U03 ; 18 Jur. 563 ; 2 W. B. 599. 


procuring evidence where the plaintiff, having 
given no notice of trial, subsequently discon- 
tinued the action. Windham v. Bainton, 67 
L. J., Q. B. 519 ; 21 Q. B. B. 199 ; 36 W. B. 832. 
See preceding case. 

In an action on a marine insurance policy, 
owing to the plaintiff’s delay in complying with 
an order for production of papers, the defendant 
did not plead until a year after declaration. 
Meanwhile, to save expense, the defendant ex- 
amined witnesses before the master, undei 1 Will,4, 
c.22,s.4. Thedefendaiit pleaded un seaworthiness, 
Ac., and paiil 25^. into court on the money 
counts for the premium. The plaintiff took 
the money out of court, and joined issue on the 
other pleas, but afterwards discontinued : — Held, 
that the defendant was entitled to the costs of 
the witnesses examined behjre the master, as 
incurred before instructions for plea, within 
Beg. Gen. H. T, 1853, r. 12. Prerite y. Adelaide 
Fire and J/ari?ie Imuranee Co., 32 L. T. 768. 
And aee Pkacticb (Discontixitance). 


Withdrawal of Defence of one Defendant.] 

'Vyherc one of two defendants to an action of ' 
ejectment withdrew his defence, and was oidered 
as one of the terms on which such witlulrawal 
was permitted, to pay to the plaintiffs their costs 
of the action “so far as they were occasioned I 
by the defendant’s defence” down to the date 
of the application to withdraw ; — Held, that the 
effect of the order (the terms of which followed 
the language of the Common Law Procedure 
Act, 1852, s. 205, and were practically ulentical 
with that of Ord. XXIIl. r. 1) was to relieve 
the withdrawing defendant from the general 
costs of the action, and to make him liable only 
for the additional or increased costs, over and 
above the general costs, occasioned by such 
defendant having defended the action. Beal 
and Personal Ad ranee Co. v. Me(*arthy, 18 
Ch. B. 362 ; 45 L. T. 116 ; 30 W, K. 481— C. A. 


Eehearing.] — The costs of rehearing>> are not 
carried by the words costs of suit as between 
solicitor and client,” but reipiire to be specially 
mentioned in the onler for taxation. Agaheg v. 
llurticeU, 5 Beav. 271. 


Of New Trial.] — See supra, col. 699. 


Parties having Liberty to attend Proceedings.] 

— Mere liberty to attend the proceedings under 
an ailministration judgment does not entitle the 
paities having the liberty to the costs of their 
attendance in chambers as a matter of course. 
In order to entitle such parties to such costs, the 
order giving the liberty to attend should ex- 
pressly provide that they are to be entitled 
thereto. JDagv. Battg. 21 Ch. B. 830. 


Staying Proceedings.] — When a defendant 
obtains the ordinary order to stay proceedings 
npon payment of costs, it is the duty of the 
master when taxing such costs to consider and 
determine questions raised by the defendant as 
to the necessity or propriety of proceedings for 
which charges are made in the hills of costs. 
Wo7mideii, In re, Bainer v. Wormdeg, 47 L. J., 
Ch, 844 39 L. T. 85 ; 27 W. B. 36. 


Abandoned Motion.] — On an abandoned 
motion, or on the discontinuance of an action, 
the costs of all work in preparing, briefing, or 
otherwise, relating to affidavits or pleadings, are 
allowed, provided, in the opinion of the taxing- 
master, such work has nut been prematurely 
done. llarrm)7i Y.Le7it7ie)\ 50 L. J., Ch.264 ; 16 
Ch. B. 559 : 44 L. T. 331 : 29 W. B. 393, 


Discontinuance of Action.] — By Ord. LXV. 
r. 27, special allowances in respect of (sub-r. 9) 
^‘such just and reasonable charges and expenses 
as appear to have been properly incurred in pro- 
curing evidence,” shall apply to all taxations in 
the Supreme Court : — Held, that under this rule 
a master had a discretion to allow charges and 
expene^ properly incurred hy the d^endant in 


Inspection of Documents.] — As between party 
and party, no costs can be allowed in respect of 
notices to inspect documents, or of attendance 
for the purpose of inspecting documents, at the 
office of the solicitor to wIkisc client the docu- 
ments belong. The <liscretion given to the 
taxing-master by Ord. LXV. r. 27 (17) — re- 
peatccl from Buies of Supreme Court, 1873 
(Costs), schedule, r. 15 — only applies to taxation 
of costs as between solicitor aiul client. Wich- 
deed v. Biggn, 54 L, J,, Ch. 967 ; 52 L. T. 428. 


Decrees and Minutes.] — ^tThere the court has 
pronounced an order, but no minutes of it have 
been drawn up, the solicitor is, nevertheless, 
entitled to his costs of the miimtes, as if they had 
been actuaUv drawn up. Gould v. Bi'iDmnett, 
35 L. J., Ch. 794 ; L. B. 2 Eq. 609 ; 12 Jur. (N.S.) 
614 ; 14 L. T. 881 ; 14 W. B. 1008. 

Costs of inrolling decree disallowed on 
taxation between party and party. Clark v, 
Malpaii, 31 Beav. 554 ; 1 X. B. 221 ; 32 L. J., 
Ch. 313 ; 9 Jur, (N.S.) 612 ; 7 L. T. 659 ; 11 
W. B. 251. 


Where Defendant 

See ante, col. 695. 


sets up Counterclaim. ]- 


Change of Venue— Taxation as if in former 
Place of Trial.] — A plaintiff opposed a change 
of the venue from London to Newcastle, but 
undertook to tax, if successful, as if tried in 
Northumberland. The cause was in paper 
six days, and was tried on the fifth and sixth 
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clays, when the plaintiff had a verdict. On 
taxation, the master allowed only two days’ 
attendance of the plaintiff’s attorney and wit- 
nesses, considering that their detention would 
not have exceeded that space of time if the 
cause had been tiied at Newcastle. He also 
refused to allow the estimated cost of a journey 
from London to Newcastle of two witnesses 
(residents of youth Shields) who happened to 
be near London at the time of the trial. He 
further disallowed detention money to wit- 
nesses wdiuse ordinary place of abode was News- 
cast le or the neighbourhood, upon the pie&ump- 
tion that they w’ould probably have been at 
home at the assize time : — iSeld, that these 
W’ere matters for the master’s disci etion, and 
that he had not so plainly and obviously erred 
as to induce the court to interfere. Clarlte v. 
Tym Improvement Commhmners^ '^1 L. J., C. P. 
110 ; L. E. 3 C. P. 230 ; 17 L. T. 509. 


I Divisions a discretionary power to order costs to 
be taxed upon the higher scale, even though the 
cause of action involves no equitable element. 
\yormi v. Arhuthnof, 50 L. J., Q. B. 

384‘; 6 Q. B. D. 279 ; 29 W. E. 337. 


Term Fees.] — Term fee allowed wdiere the 
only pioceeding was leaving copy of decree and 
bill of costs before the master. Danes v. 3Iar- 
shall, 1 Dr. & Hm. 51)4 ; 7 Jur, (jsr.s.) G69 ; 9 
W. E. 75(). 

On a reference A. and B. had a common 
interest in one cpiestion, and A. a separate 
interest in another. On the former the master 
directed one charge to be filed tor both. 
Dining the proceedings on it the taxing-master 
allow’ ed only one term fee to the solicitor, wdio 
acted for both A. and B. Held, that he w’as right 
in disallowing the second, and the taxation w'as 
affirmed. Sewhy v. Dn w, 12 Jr. Eq. E. 24. 


Amount at Stake.] — The court wnll not allow 
costs on the higher scale ” unless special cir- 
cumstances of urgency or difficulty are shown. 
The amount at stake in an action is not of itself 
a sufficient reason for such allowance. The 
Horace, 53 L. J., P. G4 ; 9 P. D. 80 ; 50 L. T. 
595 ; 32 W. E. 755 ; .5 Asp., M. C. 218. 

On a petition for the apiiointment of new 
trustees, the amount of the fund alone dues not 
constitute a ‘‘ special giound aiising out of the 
natuie and importance or the difficulty or 
urgency of the case ” for ordering costs on the 
higher scale wuthin Old. LXV. r. 9. t^^pettir/ae's 
Trusts, In re, 32 W. E. 385. 

The allow^ance of the higher scale of fees does 
not depend upon the amount to bo recovered, 
but upon the questions raised in the suit, and 
wdiether the suit is one which affects the entire 
property involved. Grimes v. Harrison, 27 
Beav. 198 ; 28 L. J., Ch. 828 ; 5 Jur. (K.s.) 972. 


c. Scale of Taxation. 


i. Higher or Lower Seale, 


Ord. LXV. r. 9. 

Pending Proceedings.]— Ord. LXV. r. 9, does 
not apply to an action pending at the com- 
mencement of the new' lulos ; and, accoiding to 
the former practice, the question wdiether costs 
shall be allowed on the higher or the low^er scale 
is a matter for the taxing-master. Edyington v. 
Mtzmaurwe, 32 W. E. 818. 


Scientific Evidence— Plans.] — In an action 
against a port authority for damage to a ship 
owing to the alleged improper condition of the 
bed of the haibour, where a number of scientific 
witnesses w^eie called to speak to the condition 
of the harbour and the strength of the ship, and 
scveial plans W'eie used for such purpose, the 
couit, having given judgment for the plaintiffs, 
made an older for costs on the higher scale. 
The Rohm, [1892] P. 95 ; 67 L. T. 298 ; 7 Asp , 
M. C. 194. 

Costs on the higher scale should be allow’ed 
in patent cases wffiere scientific W’ltnesses are 
necessarily called. Ellimjton v. ClarE 58 L. 
T. 818— C. A. 


Intricacy.] — Wheie the natuie and intricacy 
of a case render it necessary, costs on the higher 
scale may be allowed. Farrar v. Farrars, 59 
L. T. 619. 


Power cannot he Delegated,] — A judge has no 
power to delegate to a master the disci etionary 
authority given him by the Eulea of the Supreme 
Coui*t (Costs), Old. VI. r. 3 [repealed], wuth 
reference to allowung costs on the higher or 
lower scale. Cortieetie Floor Coverlna Co v 
Tull, 27 W. E. 373— C. A. ^ • 


Appeal from Decision.]— An appeal wull lie 
from a decision by a judge under Buies of the 
Supreme Court (Costs), August, 1875, Old. VI 
r, 3 [repealed], as to the taxation of costs on the 
higher or lower scale ; but where he has exer- 
cised his discretion, the Court of Appeal will not 
interfere unless he has proceeded on a wrong 
principle or made a manifest slip. Terrell In 

7^ I? ^88 ; 31 W. E. 208. 

B. l\, Pu%rw V. Chisholm, 60 L. J., Q. B 413 • 
[1891] 1 Q. B. 531 ; 39 W. E. 353-C. A. ’ 


Manner in which Case Conducted.]— In con- 

sideimg whether the costs of a cause shall be 
aw’aided upon the higher scale, the court w'ill 
have regard to the importance of the questions 
in issue in the action, and also as to the manner 
in which the case has been prcpaicd and con- 
ducted at the trial. Danes v. Davies, 56 L, J., 

T. 401 ; 35 W. 

E. 597. ’ 

Although a case as presented to the court may 
not be of special “ difficulty ” within the mean- 
ing of Ord. LXV, r. 9, leave will be given to the 
taxing-master to tax all or any part of the costs 
on the higher scale if it appears on such taxa- 
tion that the difficulty was removed by the ex- 
^nditure of time, money, and learned industry. 
77^^^'^* Steam Tramways Co,, 56 L. T. 


Action in Common Law Division.] — Semble 
Ord. VI, r. 3, of the Eules of the Supreme 
aUowing costs^on 
higher ^e,” is not limited to costs in 
“i DiTision of the 

ftipp but gives the Ooannoh Law 




Special Knowledge-Skill and labour]. 

Where a case is one requiring special knowleH 
on the part of those concerned in it, it is one 
those exceptional cases in which costs on t] 
mgher^ scale ought to be aEowed. Moseley 
Viotoria Rubber Co,, 57 L. T. 142. ^ 

An action for the r4coyery of* large estate 
the statement of claim Ip which SiOf pp a case 
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concealed fraud to avoid the operation of the 
Statute of Limitations, was ilismisscd without 
costs. The taxing-master, in taxing the costs of , 
the plaintiff as between the solicitor and a j 
person w^ho had guaranteed their payment, 
taxed them on the lower scale, as coming within 
Ord. VI. r. 1 [repealed], and the Vice-Chan- 
cellor affirmed his decision : — Held, that the fact 
of the issue of fraud being laised was not a 
sufficient reason for directing the costs to be 
taxed on the higher scale, but that, to take the 
case out of the general rule that the costs of an 
action for the recovery of land are to be taxed 
on the lower scale, the solicitor must show that i 
the case was one requiiing extra skill or labour. * 
Terrell hi re, 22 Ch. D. 173 ; 47 L. T. 588 : 31 ' 
W. K. 208. ; 

Witnesses examined in Court — Long Argu- 
ments.] — Costs should be allowed on the higher 
scale whenever witnesses are properly brought 
into couit and a good deal of time is neccssaiily 
occupied in the aigmnent. Zt/d/irt/ and Wtgpool 
Iron Ore (h. v. Bird, 55 L. J., Ch. 383 ; 31 Ch. 
D. 328 ; 54 L. T. 242 ; 31 W. E. 437. 

Trial lasting a Long Time.] — In an action 
brought against directors of a building society 
to make good losses aiising fioin advances made 
by them and from paying lents, royalties, and 
expenses after taking possession of the piopcity 
upon which money had been advanced, the trial 
lasted ten days ; the court refused an application 
for costs on the higher scale, but allow e<l the 
costs of the shorthand notes of the cvKlence. 
Sheffield Badding Soeiety v. Aizlcwood, 53 L. 
J., Ch. 31 ; 02 L. T. 078. 

I 

Importance and Difficulty.] — An action for 
the ebtablishmciit of a light of great pecuniary 
value, and involving difficult questions of fact 
and law, was heard at great length on five days, 
and judgment w’as given m favour of the plaintiff. 
The principal defendant appealed. The appeal 
was argued on four days and judgment le^eived. 
Ultimately the decision was reveised, and the 
action dismissed with costs : — Held, that, al- 
though the case was important and difficult, the 
court could not say that theie were special 
grounds arising out of its impoitance and diffi- 
culty -which would warrant giving costs on the 
higher scale. Wdllarnmn v. Xortli Staford- 
slure llif., 55 L. J., Ch. 338 ; 32 Ch. D. 339 ; 55 
L. T. 452— C. A. 

In a summons under the Settled Land Act, 
1882, to obtain the diiection ot the court as to 
sale of ceitain settled estates and the disposal of 
the purchase-money, the couit, on account of the 
difficulty of the case, allowed the costs of the 
application on the higher scale. Chayfor's 
Settled Estate Act, In re, 25 Ch. D. f)51 ; 50 
L. T. 88; 32 W. E. 517. See also Backs v. 
Barnes, and The Horace, supra. 

An action to recover damages (more than 
3,000^.) for an alleged fraudulent misrepi esenta- 
tion upon the sale of a public-house was tried 
with a special jury, the trial lasting five days. 
The misrepresentation relied upon was that the 
“legitimate takings” of the house weie repre- 
•sented by the vendor to be oOOL per week, 
whereas the takings-book shown to the purchaser 
was concocted, and the takings were not legiti- 
mate, but were brought about by ^ving over- 
measure to the customers and a quality of liquor 
superior to that which was usual in the tmde. 


About thirty witnesses, chieffy customers at the 
public-house before and since the sale, wmre 
calleil. The jury found a verdict for the defen- 
dant, and the judge gave judgment for him, with 
costs on the higher scale:— Held, that there -were 
no special giounds arising out of the nature and 
importance or the difficulty of the case to 
wariant giving costs on the higher scale. Paine 
V. Chisholm, GO L. J., Q. B. 413 ; [1831] 1 Q. B. 
531 ; 33 W. E. 353— C, A. 

Where Fraud alleged.] — The plaintiff in this 
action claimed lelief on the giound of alleged 
fraudulent misrepi cseiitations m the prospectus 
of a company, and upon the action being dis- 
missed with costs the taxing-master allowed costs 
upon the higher scale. Before tiial the plaintiff 
took out a cei tiff cate that the lower scale of fees 
was applicable to the case. The amount that the 
plaintiff claimed to recover was 40/., paid by him 
m respect of shares of the company ; he also 
claimeil costs and damages and an indemnity : — 
Held, on atljourned summons to review the taxa- 
tion and vary the eeitificate of the taxing-master, 
that the case did not come ^Mthm the definitions 
ot cases under Ord, VI. r. 1 , ( )t the Rules of August, 
1875 [repealed], and that fraud being allegeil, the 
court would exercise its disci et ion under r. 3 of the 
same older, and allow costs on the higher scale. 
Harrison v. Leatner, 52 L. J., Ch. 927 ; 24 Ch. 
D. 591 ; 49 L. T. 91 ; 31 W. E. 837. See Terrell, 
In re, supia. 

Ko Difference of Fact.] — In an action to 
restrain the election of buildings in which the 
plaintiff failed, the court refused to older the 
costs to be taxed on the hurher scale, as there 
-was no substantial diffeience of fact between 
the parties. AitrCren. v. Edwards, [1891] 1 Ch. 
194. 

Imitation of Trade Name.] — The plaintiffs in 
an action to restrain the detendants from using 
a trade namcweie ordeied to pay costs on the 
higher scale. Tarton v. Tarton, 42 Ch. I). 128 ; 
G1 L. T. 571 ; 38 W. E. 22—0. A. 

Infringement of Patent.] — Costs on the 
higher scale were allowed in an action for an 
alleged infringement of patent. Tan Gelder v. 
Sowerhi/ Biidye Flonr Society, 59 L. J., Ch. 
292 ; 44 Ch. D. 374 ; G2 L. T. 105. 

Salvage Action.] — Salvage services w^ere ren- 
deied by the steamship G. to the steamship K. 
and her cargo under a towage agreement which 
made no refeience to cargo. Salvage was awarded 
in respect of ship and fieiglit, but m a second 
salvage action in personam against the owners 
to recover salvage for services to the cargo : — 
Held, that there was no liability on the owners 
to pay salvage for the cargo, but that costs on 
the higher scale could not be awarded them, as 
there wcie no exceptional ciicumstances in the 
case. Cardiff Steamship Co, v. Bareoich, 53 
L. T. 5G ; 5 Asp., M. C. 473. 

Injunction.] — In the case of an interlocutory 
injunction, the court lefuscd to make an order 
that the costs shouhl be allowed on the higher 
scale, though an important question was raised. 
Grafton v. Watson, 51 L. T. 141 — 0. A. 

A submission to a perpetual injunction with 
costs by a defendant in an action for the 
infringement of a trade-mark does not afford a 
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special ground upon which the court will direct by a high tide overflowing the wall. The claim 
taxation of the costs upon the higher scale under for an injunction was only aclded by amendment 
the provisions of Ord. LXV. r. 9. IIudHon v. of the statement of claim. A perpetual mjiinc- 
O^erhij, 50 L. 1\ 323 ; 32 W. K. 563. ticn was granted and an inquiry directed as to 

An iniunetion was granted restraining a dis- damages before a special referee.^ Jhe referee 
trict board of works from erecting posts by the reported that the plaintiff was entitled to 1,94U. 
side of public footpaths so as to interfere with damages ; this amount was reduced on the 
the due enjoyment of the plaintiff’s market, but ground that it had been assessed upon a wrong 
costs on the higher scale were lef used. Ilorjier principle. The taxing-master ga^e the plaintiff 
V. WhiMiapel Board of ]Vorh% 54 L, J., Ch. costs on the higher scale Held, that it was 
X the duty of the taxing-master to consider whether, 
T • X 1 T-.^ having ]*egar(l to all the circumstances, an 

nT^rr * i, injunction was the principal relief sought, bnt 

r\ n ° ‘ tT’f ?miei+v ” t'“t the coui't oould, though it would not except 

(Cosds) [repealal], the . P 1 J in a clear ease, interfere with his finding; that 

must be a substantial physical mjuiT, and cto ^ 

not include a trespass upon Land without inju y Chaiioory Division ; that, in order 

to the sod though of a pernm^ntch^ac eia^^^^ to soS which was the principal relief sought, the 
committol in the assertion ot title. _ Chapman y. ‘ litween tlminbinoti™. 


The plaintiff brought an action for damages oumucss i ..us. i up., 

for an allegal trespass nnder a cLaim of right, l^«ght ; and, therefore, that the pkmtiff had not 
and prayed an inj> nctimi to restrain the defen- ‘'«‘'tani«i «‘e onus ot proving that an imunction 


dant'from a repotilion of it. The issue was one relief sought, and was only en- 

of cousKlerablo importance as between the ““t,*!";? eoT 

parties, and involved a lengthened and expensive ^ ‘Coi ui Ckclihi/ Doil, b L. 1. Cfo C. A. 

iiKmiry into the title of proper tv which had , « • ^ 

been in the possesMou of the plaintiff’s family Agency Denied.]— The costb of a suit for the- 
for more than throe centniies. Upon the trial puiposo of establishing a right to property ng.amst 
(without a jury) the iilaiutiff obtained judgment an alleged agent, who has domed the agency, and 
for nominal damages Held, uot a case in claimeil the pro[)erty as his own, do not come 
whi(‘h the court, in the exercise of its discretion within the lower scale, although the projicrty iii 
under Ord. VI. r. 3, Rules of the Supremo Court question is under the amount or value of 1,OOOZ. 
(Casts), would Older the costs to be taxed upon {h<ii‘r) y. Dinnmn, 3(1 L.^ J., Cli. 749 ; 

the higher scale. XorfoJli (^JDulir') v. Arhuthnot, ; 16 L. T. 516 ; 15 W. R. 896. 

59 L. J., Q. B. 384 ; 6 Q. B. D. 279 ; 29 W. R. ^ 

Bill of Exchange.] — In an action on a bill of 
exchange proi)eiiy brought in the Chancery 

When the principal Belief Sought,]— Division, costs may be allowed on the higher 

In an action for trespass to land, the plaintiff scale under Ord. VI. rr. 2, 3 [repealed]. PooUy 
claimed and obtaine<l an injiiiictioii in addition i v. I)rirn\ 5 Ch. D. 458. 
to damages for the tres})as',. The nature of the j 

trespass complained^ of did not involve any asser- Estate or Eund less than £1,000,] — A husband 
tion of title or any injury of a pcimaiieiit, irre- purported to devise six freehold cottages to his 
parable character. The plaintiff claimed costs wnfe for life, with remainder to his nephew 
on the higher scale under Rules of the Supreme in fee, and bequeathed his personal estate, 
Court (Costs), Ord. VI. r. 2 [repealed] Held, which amounted to upwards of 1,0007., to hi& 
that thi.s was not such an action for an injunc- wife absolutely. The cottages ^vere not in fact 


W U --ao n\ - , [ -..wv-.. V.;JL tllC V> Jiliuvv 111 

7^ *1 1 , , pureh.af,er of the nephew’s bupposetl reveisinn 

Ihe plaint iff, the lessee and owner of a market, under the will brought an action against her 
brought an action to recover damages for breaches executoi's, claiming damages in consequence of 
^ tmiants of certain houses her alleged wrongful sale, or compensation in 


brought to declared that the plaintiff was entitled to prove 
SfAlst ,0^-hich, was «y 


to [repealed], ami ^ the cos^rthe mlsterlaxed the = 

his discictioii, regard the intention of the legis- scale under Ord. VI. r. 1 frepealedl on the- 

V l"V‘c “the^estate’or fuL 

TUi, , 1 ., i’ dealt with in the action was under 1 0007 • 

1 he pliiuitiff.s brought an action m the Chancery Held, that the action was nothing more ’than \n 


'■m 


u.. w. piuiuuucui, imu a.uuui. tor damages in sequentlv the lower scale annliwl nZ^Z Z 
respect of injury to his houses and land, caused I Jone«, 7 Ch. D. 343^ 38 L. T. 17. ^ v 
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In an administration action, where the estate f 
consisted of personalty, and the equity of 
redemption in real estate and the gross value, i 
including the amount of the mortgage debt, I 
exceeded 1,000/,, but the net value of the interest 
possessed by the testator was less than that sum, 
the lower scale of costs was held to be applicable. 
Snndenon^ hi re, 7 Ch. D. 170 ; 38 L. T. 379 : 20 
W. B. 309. 

In estimating the value of an estate of a tes- 
tator for the purpose of ascertaining whether 
costs are to be paid on the higher or lower scale, 
the value of the estate at the death of the 
testator is to be looked at, although the costs 
of a suit to get in part of the assets may reduce 
that amount. Steward, v. Xiirse, 43 L. J., Gh, 
384. 

In a suit to enforce a charge or a lien for an 
amount under 1,000/. against the purchasers of 
real estate for an account of the amount due, 
and for a receiver and sale, the costs ought to be 
taxed upon the lower scale. Paddon v. Wlneh.^ 
44 L. J., Gh. ,5(58 ; L. B. 20 Eq. 449 ; 32 L. T. 
794 ; 23 W. B. 787. 

A mortgagor received an advance of 900/. 
from a building society, and conveyed to the 
society property to secure the payment by him 
of 900/. and interest in 120 instalments (amount - 1 
ing together to 1,270/.), and also of certain fines 
and charges in the event of his failing to pay the | 
instalments. A decree for redemption was made, 
the costs of the suit to be added to the security : 
— Held, that as the sum originally advanced was 
less than 1,000/., the costs must be taxed on the 
lower scale, and that the fines and charges which 
might be incurred could not for this purpose be 
considered as added to the sum advanced. Cof - 1 
teeen v. Stratton, 43 L. J., Ch. 373 ; L. B. 9 Ch. 
614 ; 30 L. T. 589 ; 22 W. B, {;07. 

Held, also, that the scale of taxation was not 
depen<lent on the amount due when the bdl w'as 
filed. Ih. 

The lower scale of costs directed by the 
general orders of the court must govern the taxa- 
tion where a sum exceeding 1,000/. has been 
reduced below that amount by payments before 
suit. Judd V. Plumm, 30 L. J., Ch. 94 ; 9 W. B. 
27. 

The costs of a suit seeking relief by way of 
account in respect of alleged fraud and over- 
charges by a builder fall within the higher scale 
upon taxation as between party and party ; and 
especially when the account sought to be taken 
includes sums far exceeding 1,000/., and the 
amount of overcharge is fixecl by the plaintiff at 
a sum exceeding that limit. FlocMon v. Pealie, 
4 H. B. 456 ; 12^ \V. B. 1023. 

ii. ’between Solicitor and Client. 

Jurisdiction to Order.]— The Court of Chan- 
cery formerly had, and the High Court of Justice 
now has, in matters of equitable jurisdiction, a 
general discretionary power to give costs as be- 
tween solicitor and client. Whether the High 
Court has the same power in matters of common 
law jurisdiction, qwere. (Wdihurn v. Bdwardn 
(18 Ch. I). 449) ([uestioned. Mordtie v. Palmer 
(H. B. 6 Ch. 22) approved. Andreum v. Parne^, 
57 h, J., Ch. 694 ; 39 Ch. D, 133 ; 58 L. T, 748 ; 
36 W. B. 705 ; 53 J. P. 4— C. A. 

An arbitrator to whom the matters at issue in 
a suit, including the costs of the cause, have been 
referred by the Court of Ohaucery, has power 
to award costs as betw^eeu solicitor and client 


Mbrdue v. Palmer, 40 L. J., Ch. 8 ; L. B. 6 Ch. 

22 ; 23 L. T. 752 ; 19 W. B. 86. Bee Hartnell v. 
Hill, Forrest, Ex. Bep. 74. 

In a suit against an attorney, for the purpose 
of having his bills of costs on the plaintiff taxed, 
and for an injunction against his proceeding at 
law in the meantime, (lefendants moved that the 
costs might be taxed as between attorney and 
client ; but the court said, that the rules of taxa- 
tion of costs, as between attorney and client, did 
not apply where they appear in the court as 
party and party in a cause, and that these costs, 
therefore, must be taxed as between party and 
party. Sjfelnrm v. Woodbine, 1 Cox, 49. 

In what cases Ordered.] — When an unsuc- 
cessful party has been orderecl to pay costs, it is 
not the practice to direct such costs to be taxed 
as between solicitor and client, except where a 
fiduciary relation exists between the parties, or 
where there is something in the nature of scandal, 
as where gross charges of fraud have been made 
and not sustained ; but the court may direct au 
unsuccessful party to pay the costs of a trustee 
as between solicitor and client, whether there is 
or not any fund out of which they may be paid. 
Turners. CoUhm, 40 L. J., Gh. 614; L. B. 12 
Eq. 438 ; 25 L. T. 26 k See S. C., 41 L. J., Ch. 
558 ; L. B. 7 Ch. 329 ; 25 L. T. 779 ; 20 W. B. 
305. 

Fraud.] — Costs as between attorney and 

client against parties to a fraudulent bankruptcy, 
except those who discovcrel and gave evidence ; 
and the attorney deprived of the office of master 
extraordinary, and committed. Thorp, Ejc parte,^ 

I Yes. J. 39 k 

A plaintiff, in a bill to enforce against the 
defendant an alleged agreement for the compro- 
mise of claims of the plaintiff against the defen- 
dant in respect of accounts, charged the (lefendant 
with various frauds in respect of the accounts, 
such alleged frauds being the ground of the 
claims included in the com promise. The plaintiff 
having failed in proving the agreement, and his 
bill being dismissed with costs, he was ordered to 
pay the (lefeiidant’s costs so far as they had been 
increased by the irrelevant charges of fraud, as 
between solicit)!* and client. Foreeter v. Head, 
L. B. (•) Gh. 40 ; 24 L. T. 79. 

Scandal.] — On a successful appeal from 

an order overruling exceptions for scandal, the 
appellant was allowe<l his costs of appeal as well 
as his costs in the court below, as between soli- 
citor and client. Chridie v. Christie, 42 L. J.. 
Ch. 544 ; L. B. 8 Ch. 499 : 28 L. T. 607 ; 21 W’ 
B. 493. See Pear,se v. Pearse, 29 L. T. 453 ; 22 
W. B. 69. 

In cases of scandal the costs are as between 
solicitor and client. Porter, Fx ptaj'te, Itoh bison, 
hi re, 2 Mont. & Ayr. 220. 

Affidavit in bankruptcy ordered to be taken 
off the file as irrelevant and scandalous, with 
costs as between attorney and client. Simpson, 
Ex parte, 15 Yes. 476 ; 10 B. B. 104. 

Trusts.] — An action was brought by the vicar 
and churchwardens of a parish to recover from 
the defendants a fund of small amount which 
had been handed over to them upon trust for a 
charitable purpose connected with the parish, 
but, as the plaintiffs alleged, upon a condition 
which had become incapable of fulfilment. Th$ 
plaintiffs failed to mahe out fheir case, Xht 
court, in dismissing the action, being of opinion 
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that it had been brought wholly without justifi- Trustee Eelief Act.]- 
cation, ordered the plaiiitiffb to i)ay the costs of tee. 
the defendants as between solicitor and client ; 
and the Court of Appeal refused to interfere In Creditor’s A 
with the judgment. Andreic^ v. supra. Administeatoe. 

And see also Teust and Teustee. 


-Sec Teust and Teus- 


In Creditor’s Actions .! — See Executoe and 


In Proceedings hy Legatee.]— Executoe 
A taxation at the instance and Administeatoe — Will. 


Mortgage.] — A taxation at the instance 

of a mortgagor of the bill of the mortgagee’s 
solicitor, must be as between the solicitor and his 
client, the mortgagee. If ells. In re, 8 Beav. 416; 
14 L. J., Ch. 21 r> ; 9 Jur. 820. K. F., Ifarrhon, 


In Charity Cases.]— Chaeity. 

Taxation.] — Costs directed by decree to be 


10 Bear. .>7; 16 L. J., Ch. 170 ; 11 Jur. taxed as between a solicitor and client, cannot, 
19^ ; am see Moetgage. petition, be ordered to be taxed on another 

Wm-Eepreseatation 0rder.]-0n an ^ , 

atlioumea summons for the <locisioii of the court Jf ^eperal Order does not affect 

as to the construction of a will, three classe-s of or wgnlate the taxation of costs as between 
issue were interested under the will, and repre- r. Gfoiyei^. i Ir. 


.loouG vvciu iiiLui u'vicu uuui.2r Lue wui, uim repre- ^ 

sentation orders ha<l been made in respect of each 

class: — Held, that costs must be allowed as t 

betwoQU solicitor and client. In ,r, included.l-By a decree, the casts 

Jenliins v. JOartes 64 L. T 824 parties were ordered to be taxed as be- 

’ • • ' - • tween solicitor and client. Upon a rehearing,. 

Against Eeceiver.]— adverse appli- decree was affirmed, and the deposit was 

cation was made against a leceiver by a party ordered to be returned, but nothing was said as 
to the cause, which was iefusc(U\ith costs. The ^ subsequent order, the costs of 

applicant being wholly unable to pay the P^^Uies were ordered to be taxed, as between 
costs Hclil, that the receiver was entitled to solicitor and client, from the last taxation : — 
be indemnified and ha\e his costs, as between Held, that this did not include the costs of the 
solicitor and client, out of the fund in hand I’oliearing. A ff ahe ff y. Hart tcell, ry BenY, 271. 


“s. (hnrand v, Han- 


belonging to incumbrancers. Con rand v, Han’ ^ solicitor’s bill having been partly taxed and 
mer, 9 Beav. 3. paid, an order, obtained as of course, referring’' 

the bill generally for taxation, was discharged 

^ Highway Act.]— Section 109 of the with costs. The conduct of the solicitor cannot 

Highway Act (.“> i: 6 Will. 4, c. .lO) provides tlnit be adduced in suppoit of such an order, and the 
wheie an action is bruiighl against any person costs of affidavits upon that subject were ordered 
for anything done under the antliority of the to be paid as between solicitor and client. Clnt- 
act, and judgment shall be given for the defen- ton v. Pardon, Turn, B. 301. And see Gretton 
dant, ho shall have costs as between attorney v. Leyhirne, Ih., 407. 

and client ; — H(‘1<1, that this did not apply to an Where proceedings in an action were stayed, 
action for nii iiijnncti<ni in the Chancery Di- by a judge’s order on payment by the defendant 
vision. Pnllhi v. iJrJIel, 64 L. T. 134. i of the debt and costs, to be taxed as between 

_ . . attorney and client, the costs of obtaining the 

^ Proceedings without Authority. — A suit leave of the Court of Chancery to bring the 
instituted by a solicitor without authority was action, the plaintift' having, on a creditors’ bill 
dismissed on motion, with costs of the suit, and being there filed, been restrained from bringing’ 
of tlie motion, as ])etween solicitor and client. I an action against ]ier&ons indebted to the estate 
A I without the leave of the court, weio not allowed. 

A Oiii was tiled by a solicitor as next friend, 1 JJj)sroinhe v. Turner, 1 B. C. Hep. 101 : 4 D 
charging that the plaintiff was of unsound mind, i L. 12.5 ; 1.5 L. J., Q. B. 410. 
against the plaintiff’s housekeeper, to restrain * Where the costs of an ejectment have been 


c 1 - V — J- — iuj uiiicluilce uiai ine costs- 

the state of p aintiff s mind having resulted in a have been taxed on the application of the de- 
dismmsalby the lonls justices of the next friend’s fendant. IJoe y, letter 2 D &L 186- 1 % 
petition in lunacy with costs, the plaintiif M. 6c W. 47 ; 13 L. J., Ex ’275 * * ’ 

applied to have the bill taken off the file, and 

accwilfagly, but. iii. conntv C'omt Snaln. ,<?« 


Btituted by the next friend without reasonable 

cause, gave no costs. On appeal upon the sub- iv, Boiihle Costs, 

ject of costs, the lords justices, in revei-snl pro 

tanto of the Vice-Chancellor’s order, gave costs what Cases. 

to the plaintiff as between solicitor and client, Order LXV. r. 1— Biscretion !_nivi t wr 

»V^S’.‘c.Wo!’a!uicessf«r 


g tbe meritg, Is entitle.! to costs as IE the cause EuU and EeasonaWe i m., 

, ^ ^ the Judicature ^-onud^dAr 


„ * i, 


provisions ot the Judicature aigd 
r. 1, do not a^ply tq 
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specially given by statute to a particukr indi- 
vidual as a matter of right, and therefore in an 
action brought to recover penalties for infringe- 
ment of dramatic copyright under 3 4 Will. 4, 

c. 15, s. 2. a successful plaintiff is entitled, as a 
matter of right, to the full and reasonable in- 
demnity as to costs, substituted 'by 5 & 6 Viet, 
c. 97, s. 2, for the double costs given by 3 4 

Will. 4, c. 15, s. 2. IlatiJirr v. M^'ood (5*4 L. J., 
Q, B. 419) followed. lieece v. Gibrnni, 60 L. J., 
Q. B. 451 ; [1891] 1 Q. B. 652 ; 39 W. R. 420— 

C. A, 

Before d & 6 Viet. c. 97.] — A magistrate who 
obtained a verdict in an action against him for 
an act done in his judicial capacity, there being 
nothing upon the face of the record to show" th it 
he was sued as a magistrate, must have procured 
the certificate of the judge who tried the cause, 
as a condition precedent, to have enabled him to 
obtain double costs under 7 Jac. 1, c. 5. Pem?/ 
V. Shfde, 5 Bing. (N.C.) 469 ; 7 Scott, 484 ; 7 

D. P. C. 449 ; 2 Arm 75 ; 8 L. J., 0. P. 221. 

A justice of the peace was not entitled to have 
a suggestion entered on the roil, that the action 
was brought against him for an act done by him 
as a justice of the peace, in order to obtain 
double costs. PoahrooJt v. IlaJJ, 1 M. cVW. 205 ; 

4 D. P. 0. 701 ; 1 Gale, 440 ; 1 Tvr. & G. 464 ; 5 ! 
L. J., Ex. 152. 

A suggestion was only necessary when there 
would otherwise be an inconsistency on the 
record, and was not necessary to be entered to 
give a partv double costs. JfahTrlt/ v. Titferton, 

7 M. ct W.‘540 : 9 1). P. C. 231 ; 10 L. J., Ex. 
172 ; 5 Jur. 250. 

A court of rcfiuests act enacted, that, in any 
action for any thing done in pui.suancc of the 
act, if upon a verdict or demurrer judgment 
should be given against the plaintiff, the de- 
fendant should recover treble co^ts :-~Held, that 
the defendant, who had obtained a verdict with- 
out calling witnesses, the plaintiff having failed 
to establish his case, was entitled to treble costs, 
without having entered any suggestion on the 
roll, or given the act of parliament in evidence 
at the trial, Fovman v. Daioe,^ 1 B. L, 299 ; 
11 M. & W. 730 ; 12 L. J., Ex. 437. 

The court would not, on the last day of term, 
grant a rule nisi for the plaintiff to bring in the 
record, in order to enter a suggestion to entitle 
the defendant to double costs. Anon.., 4 Man. & 
G. 906. 

b. How Computed. j 

The true mode of estimating the amount of ' 
double costs, is, first, to allow the defendant the 
single costs, including the expenses of witnesses, 
counsel’s fees, &:c., and then to allow him one- 
half of the amount of the single costs, without 
making any detluction on account of comisePs or 
court fees. Stan?i/land v. Ludlam, 7 I), ik R. 
484 ; 4 B. ^ C. 889. 

Where treble costs are given by an act of 
parliament to parties sued for anything done in 
pursuance of the act, in the event of a verdict 
passing in favour of the <]efendants, if there are 
some issues found for the plaintiff and others for 
the defendants, the proper mode of taxing the 
costs is first to calculate those of the defendants 
and treble them, and from the amount subtract 
the single costs due to the plaintiff on the issues 
on which he has succeeded. Wllmii v. Pmn 
Mmr Co., 7 B. P. 0. 369 ; 5 M. & W. 89 ; 8 
X,. J., Ex. 16X J 3 Jur. 343. 


The double costs given to magistrates by 21 
Jac. 1, c. 12, s. 5, were* those costs only which 
were recoverable in the ordinary course of law, 
doubled. Thomas v. tiaunders, 3 h M. 572 ; 
1 A. ^ E. 552. 


I. EFFECT OF COUNTY COURTS ACT. 

Section 110, 51 k 52 Viet. c. 43. 

1. In what Cases Applicable. 

Claim on Contract, and Counterclaim,] — In 

an action of contract the defendant counter- 
claimed. By the award of a special referee it 
was found that the plaintiffs were entitled on 
their claim to 13Z. 12,v. and that the defen^ 
dant was entitled on the counterclaim tn 
63/. Ss. ()d. ; — ’Held, that by reason of the pro- 
visions of s. 5 of the County Courts Act, 1867, 
the plaintiffs were not entitled to the costs of 
the ibsues found for them on the claim. Lund 
V. Camphdl (14 B. B. 821) distinguished. 
AhnheohPT v. Frost, 55 L. J., Q. B. 477; 17 
Q. B. B. 606 ; 55 L. T. 264 ; 34 W. R. 789. 

In an action tried by a jury, in which the 
plaintiff proves a claim, but a counterclaim 
of lesb amount ib proved by thc^ defendant, the 
plaintiff recovers judgment for the balance only, 
and if no order as to costs is made, the plaintiff’s 
riuht to costs under the (Vanity Courts Act, 
1867, and Gid. LV. of the Judicature Acts, must 
be decided with reference to that halance and 
not to the amount <if the claim proved, staples 
V. Youmj, 2 Ex. B. 324 ; 25 W. R. 304. B. 

Ibjtni V, Fraser, 16 L. R. Ir. 253 — ( A. 

The plaintiff claimeil on a halance of account 
a sum of money exceeding 50/. The defendant 
pleaded a set-off, and also made a counterclaim 
for goods supplied to the amount of about 24/. 
The action was referred to a master, the costs of 
the action to aifide the event. The master cer- 
tified that there was due from the defendant to 
the plaintifl; on the claim 16/., and from the 
plaintiff to the ilefendant on the counterclaim 
23/., and that the balance due from the plaintiff 
to the defendant was 7/. : — Held, that the defen- 
dant was entitled to his costs. niatfi'M v, 
Sedi]w)(di, 4 C. P. B. 459 ; 27 W. R. 790--C. A. 

An action w’as brought claiming, first, 10/. for 
rent; seeomlly, B>0/. as damages for bi*each of 
covenant in a lease of premises *, and, thirdly, 
30/. fur con\ersion of the plaintiff’s goods. The 
defendant pleaded, ailmitting that the rent was 
due, but tlenying the breach of covenant and 
conversion, and setting up a counterclaim for 
100?, damages for breach of covenant by the 
plaintiff, and 15/. for money due for the use and 
occupation of other premises. The action was 
referred to an arbitrator by an order made by 
consent upon the terms that ‘‘the costs of the 
action should abide the event of the award, and 
that the costs of the reference and award should 
be in the discretion of the arbitrator.” The 
arbitrator found that the plaintiff was entitled 
to 10/. for rent ; that the (lefondant had broken 
his covenant in the lease, and had been guilty of 
the conversion charged, and lie aw’arded that 
the plaintiff wm entitled to recover in respect of 
such breach of covenant and converaion the sum 
of 25/., making together 35/. awarded to the 
plaintiff; that the plaintiff bad broken his 
covenant, and that the defendant wa« entitled 
to recover in respect of that brmch ^0/.? and 
upon the whole matter be found that the plaintiff 
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was entitled to recover in the action 15/. and 
no more : — Held, that the provision in the order 
of reference as to costs did not alter the rights of 
the parties, and that upon the true construction 
of s» 67 of the Judicature Act, 1873, the plaintiff 
was entitletl to the costs on the claim, and the 
defendant to his costs on the counterclaim. 
Staples V. Young (2 Bx. B. 324) questioned. 
Chaijield v. SedgwirJt (4 C. P. D. 459) discussed. 
Stoohe V. TagUr, 49 L. J., Q. B. 857 ; 5 Q. B B 
569 ; 43 L. T. 200 ; 29 W. R. 49 ; 44 J. P. 748. 

The plaintiff claimed a balance of 114/. 8^., 
and the defendant established a counterclaim to 
the extent of 109/. IHa*. ; whereupon the judge 
directed the jury (as the result of their answers 
to certain questions submitted to them) to find a 
verdict for the plaintiff for the balance, 4/. 12.-?., 
and no order was made as to costs. The court 
refused to alter the associate s certificate of the 
findings of the jury for the purpose of assisting 
the defemlant to obtain costs upon his counter- 
claim. Sta 2 )Us V. Young (supra) and Blalie v. 
Apple yard (supra) considered. Potter v. Cham^ 
^W,48L.J.,C. P. 274; 4 C. P. B. 69 : 39 L. T. 
350; 27W.R.414. 

action of contract is commenced in 
the High Court of Justice for a sum exceeding 
50/,, and the plaintiff estaldishes his claim to the 
amount, but in consequence of a counterclaim 
^f%^<]feidtd in favour of the defendant the 
plaintiff recuveis judgment fora sum not excecd- 
<lepi“ived of his costs by virtue 
of the County (’ourts Act, 1867, s. 7), extended to 
^->71110 Judicature Act, 
1873, s. 67, for tlie relief sought by him could not, 
witbm the meaning of the latter section, have 
wen given by a county court. Potter v. 

iiT. Tin 1 c. r. X). ir,T ■, 

The plaintiff., claimed on a halaiico of account 
» sum of rnoner exceeding M!. The dofcmlants 
dcmwl their indebtedness, and pleaded by wav of 
set-off and enuiiterelaini that the plaintiffs wore 
indebted to them for nionc}' advanced and money 
due for work done, and goods sold and delivered, 
and tlmy claimed a balance on the accounts in 
their favour e.xcecding .-Q/. The cause was re- 
feed to ail arbrtrator, costs to abide the event. 

defendants woie 
Mebtci to the plaintiffs in a sum exceeding 
501., and that the Jilaintiffs were indebted in like 

W buttbat‘“/f “ .urn 

but that a balance was due to the plaintiffs 

on the whole acennut of Ul. 10*. Held 
by Kelly, C.B., that the pkiintiffs and the de- 
fendants were each entitled to the costs of the 
im.es on which they had succeedS; on the 
ground that the relief sought could not be given 

^ authority of 

l^utter (hamhersCi C. P B 457^ + 1 , 

plaintiffs were eiitifle<l to their general costs of 
action. .X,al, v. CMe, i Ex. K ; H L T 
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costs of his counterclaim. Baridson v. Gray, 

5 Ex. B. 189, n. ; 42 L. T. 834— C. A. 

Reference back to find Specific Issues.]— The 

plaintiff, who had built two houses for the defen- 
dant at a contract price of 1,135/., sued for 
169/. 16,s\, the balance of the price, and for other 
small items. The defendant raised various 
defences, and also counterclaimed 1,200/. for 
penalties for delaj^ and for damages arising fiom 
bad w^ork. The pleadings w^eiit as far as "surre- 
joinder, after which the cause, with all matters 
in difference, was referred to an architect as 
arbitrator, upon the teims, inter alia, that the 
costs of action, reference, and award should 
follow' the event, unless the arbitrator should 
otherwise order. The arbitrator by an award, 
silent as to costs, awarded 3/. 2.^. 6r/. to the 
defendant in respect of the action and matters 
in diff’eience: — Held, that the word “event” 
ought to be construed distiibutively, and the 
award remitted to the arbitrator to find specific 
issues. Bllh V. Bestlva, 50 L. J., Q. B. 328 • 

6 Q. B. B. 521 ; 44 L. T. 209 ; 29 W. R. 493— 
C. A. 

Claim that cannot be brought in County 
Court.] A plaintiff recovered liM, in contract, 
and the defendant 64/. The plaintiff is not 
deprived of his costs by s. 116 of the County 
Courts Act, 1888, as such action, being for more 
than 50/., could not have been biought in the 
county court. Goldhlll v. Clarlte, 5 R. 75 ; 68 
L. I. 414. 

The County Courts Act, 1867, s. 5, applies to 
acticms which cannot be brought in a county 
court. Sampson v. JIaehuj, 10 B. & S. 694 ; 38 
17 XV % ^ ’ 20 L. T. 807 ; 

Act 1888"^^’^’ s. 116 of County Courts 

But the circumstance that the action could 
only be brought in a superior court is to be 
taken into consideration by the couit or a judge 
m exercising their discretion under that section. 


E» sICy&S’Jsi .'crMS;," 

. venllit io. !Cp]ld.M 

*. would alter the eet* 

tificate by <listri|mHugthe '■ ** ' 

so AS to enabJ# t" 



wi+K n suing B. for an assault, 

obtaining a verdict 
on the first count for 5/., but failing to establish 
a cause of action on the second count, is entitled 
to no costs. Smith v. Ilarnor, 3 C. B. (n.s.) 829 
In an action for slander commenced in a 
ViefTur^^ after the passing of the 30 & 31 
was found for the plaintiff 
foi 10/ and the judge refused to certify.^ On an 
giphcation to the court for costs Held, assnm- 

comt had no jurisdiction, that, as the plaintiff 
had recovered an amount much bevond wW 
would have entitled him to costs * the 

Th!-3o'^ 3? ^V-^; ^ W.Vi97* ’ 

ac«on{:htth^4 IShS 

Held ' application for a rule for costs ; 

rwvered an amount of dWia^ , 

«yidence to Z Sfffl I < • 
the mference that his conduct inton^ 
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ing it was neither frivolous nor vexatious, he was 
•entitled to a rule for costs. Cnn'eri v. Smithy 38 
L. J., Ex. 90 ; L. E. 4 Ex, 146 ; 20 L. T. 400 : 17 
W. E. 710. 

Title to land,] — The provision of the 

15 &: 16 Viet. c. 54, s. 4, authorising a judge to 
grant a certificate for costs, w'here 1:he cause of 
action is one for which a plaint could not have 
been brought in a county court, does not apply 
to the case where, to a good cause of action which 
might have been brought in the county court, 
the plaintiff joins a claim of title to land which, 
at the trial, proves to be unfounded. Blaclmore 
V. mggs, 33 L. J., C. P. 157 ; 15 C. B. (N.S.) 790; 
10 Jirr. (N.S.) 703 ; 10 L. T. 33 ; 12 W. E. 476. 

In an action brought in the high court the 
plaintiff alleged that he was the owner in fee 
simple of certain premises the value of which 
exceeded 5UZ. by the year, and he claimed 
damages for the injury done to his reversion by 
the defendant’s interference with the flow of 
water in a pipe laid through the defendant’s 
land, to which the plaintiff claimed to be exclu- ' 
isively entitled in respect of his own premises. 
Tlie defendant admitted the value of the pre- 
mises, but by his pleading denied the plaintiff's 
title, and set up a title to the use of the water in 
himself : — Held, that, by reason of the question 
of title which was involved, the action was not 
one which could have been commenced in the i 
county court, and consequently that the phiiutiff, 
w^ho had recovered less than lOA, was not dcprivecl 
of his costs by sect. 116 of the County Courts 
Act, 1888. Howortli v. (54 L. J., Q. B, 

729 ; [1895] 2 Q. B. 358 ; 14 E. 722 ; 73 L. T. 
277 ; 44 W. R. 33 ; 59 J. P. 678— C. A. i 

A jury returned a venlict of 3Z. Idv. in an ^ 
action for damages to the plaintiff’s reversion by 
removing stones, &c. The pleas denied his in- 
terest and set up a right under a crown lease. 
The defendant abandoned at the trial all ques- 
tions as to the plaintiff's interest and grounded 
his right under a reservation in an inclosure act 
only : — Held, that the plaintiff -was entitled to 
costs. WinhaNs V. Jime.% 15 L. T. 248 ; 15 W. 1 
E. 133. 

That plaintiff 'would have got a very small sum 
in damages, or reported due to him upon the 
account, is not to preclude him from costs, if the 
title to the land is in question, and he proves his 
right. Plaintiff, if he chooses to wnive it, can- 
not be compelled to go into the office to take the 
account. Ilearne v. Jlii-entoii {LonJ}, 2 Moll. 
487. 

The plea of not possessed, to an action of tres- 
pass quare clausum fregit, does not oust the 
jurisdiction of a county court ; and if the title 
‘did not come in question on the trial, and the 
plaintiff recovers a sum not exceeding 57. he is 
not 1 entitled to costs. Latham v. Sjjedding^ 2 
L. M. & P. 378 ; 17 Q. B. 440 ; 20 L. J., Q.' B. 
:302 ; 15 Jur. 576. 

In an action of trespass, where the main ivssue 
to be determined was one of title to land, the 
plaintiffs claimed an injunction and damages. 
The action tried before a judge with a jury. 
The jury found a verdict for the jdain tiffs with 
40^. damages. The judge gave judgment for the 
plaintiffs, and granted the injunction, but made 
no order as to costs : — Pleld, that the plaintiffs 
were not entitled to costs. 8t, JohrCs Callege^ 
Cambridge v. JPlerrejponi^ 61 L. J,, Q. B. 19 ; *66 
T. 88. 

— - Brelich of promise of 


Ord. LXV. r. 12, in actions founded on contract 
in which the plaintiff recovers by judgment or 
otherwise a sum (exclusive of costs) not exceed- 
ing 507., he shall be entitled to no more costs 
than he would have been entitled to had he 
brought his action in a county court, unless the 
court or a judge otherwise orders : — Held, that 
this rule does not apply to actions 'which could 
not have been brought in a county court. Say^ 
wood V. Cnm, 54 L. J., Q. B. 17 ; 14 Q. B. D. 53; 

51 L. T. 601 ; 33 W. E. 135. 

Counterclaim against Third Party.]— Semble, 
that when a counterclaim is against a person 
not a party to the action, s. 24, sub-s. 3, of the 
Judicature Act, 1883, and Ord. XXI. rr. 11, 12, 
13, 14. do not render s. 5 of the County Courts 
Act, 1867, applicable to such a counterclaim. 
ZmrhiY. Trhinnhig^ 21 Q. B. D. 230 ; 59 L. T. 
511 ; 37 W. E. 16.' 

Not applying to Costs of Counterclaim.] — 
Ord. IjXV. r. 12, by which a plaintiff, who re- 
covers a sum not exceeding 507. in an action of 
contract, is entitled only to costs on the county 
court scale unless the court or a judge otherwise 
orders, tloes not apply to the case of a counter- 
claim. Wheie, therefore, a plaintiff recovered 
487. on his claim, and also succeeded upon a 
counterclaim for 1237. : — Held, that for the pur- 
])oses of taxation the claim and counterclaim 
must be treated as independent actions ; that the 
costs of the counterclaim followed the ordinary 
rule as to costs, and that the plaintiff w'as en- 
titled to have the costs of his defence to the 
counterclaim taxed on the high court scale. 
Amo7i v. LoMetf, 58 L. J., Q. B,219 ; 22 Q.B. E. 
543 ; 60 L. T. 912 ; 37 W. E. 329— C. A. 

The County Courts Act, 1867, s. 5, docs not 
apply to counterclaims, so that wheie a plaintiff 
])ioves a claim for 407., and the defendant a 
counterclaim in tort for 107., the defendant in 
the absence of any order as to costs, -wdll be 
entitled to the costs of proving his counterclaim 
I and of the issues, so far as they relate thereto. 
Llalie V. Applegard, 47 L. J., Ex. 407 ; 3 Ex. E. 
195 ; 26 W. E. 592. 

In an action for work and labour done, the 
plaintiff recovered a verdict for 207. and costs on 
his claim, and also obtained a verdict with costs 
on a countei claim for board and lodging ; — 
Held, that he was entitled to the full costs of the 
counterclaim, and, in adilition thereto, the costs 
of the original action, in so far as the same were 
not included in the costs of the counterclaim. 
Gnjffitkii V. PattevMm, 22 L. E., Ir. 650 — 0. A. 

Specific Performance.] — A suit for specific 
performance of sale of leasehold property for 
1507., subject to rent of 927. 10.s*. and covenant 
to keep insured, is a proper case to allow fuE 
costs, notwithstanding 30 & 31 Tict. c, 142. 
(hipmad v. (hrvdl, 18 W. E. 513. 

Foreclosure Action.]— In an action to fore- 
close a mortgage for 657., where both |)lamtiff 
and defendant resided at the same place : — Held, 
that the plaintiff 'w^as entitled only to such oO^ts 
as he would have obtained in the county court. 
8mo7i7i V. J/eAdam (L. E. 6 Eq, 324), followed, 
Croz tor v. iJowsetf^ 55 E. J., Ch. 210 ; 31 Oh. E. 
67 ; 63 E. T. 592 ; 34 W. E, 267. 

In a suit to foreclose a mortgage for 40E, 
where both plaiptiff and defendant lived at the 
same place : — Held, that the plaintiff was 




L U 


■ 




m 


i 

1 ^ 


819 


820 





Transfer to County Court— less than £50 re- 
covered.] If hi an action commenced in the 
high court and tmnsferred to a county court 
lens than oOL m recovered, s. 116 of the County 
Courts Act, 1888, aiiplies, and not k. (>5, and oidv 
county court costs can be given as to any part of 
the acUon— 1 er Kay, L.J. JIarrU y^Judae (>1 

li. J,, Q. B. ;)77 ; [1802] 2 Q. B. 565 * 67 T* 1' 
10 ; 41 W. K. o/ J , 57 L. i. 

" — Less than £20 recovered.J^Where an 

Aoc m$, md mm lit ViX! 


Effect of, on Arhitrations.l 

TION. 

Reference of Action— Costs to 


-See Aebitea* 
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•Sum EecoveredJ-Byan order made bycoa-U 


entitled only to such costs as he would have 
obtained in the county court. Shttom v. JI^^Adaw, 
m L. J., Ch. 751 ; L. K. 6 Eq. 324 ; 18 L. T. 678 ; 
16 W. R. 693. 


Copyright— Infringement— Less than £10 re- 
covered.] — Under the provisions of 3 tSc 4 Will. 4, 
c. 15, 8. 2, a successful plaintiff in an action for 
penalties for infringement of dramatic copyright 
was entitled to receive double costs. Double 
costs given by any public act are abolished by 
5 k 6 Viet. c. 97, s. 2, which substitutes for such 
costs a full and reasonable indemnity, to be 
taxed by the proper officer. In an action for in- 
fringement of dramatic copyright under the 
above act, the plaintiff' claimed six penalties of 
40^. each. The defendant paid into court SI. in 
respect of four of such penalties, and the plaintiff 
took the money out of court in satisfaction of so 
much of the claim in respect of which it was 
paid in, ^ and proceetled to tax his costs under 
Ord. XXII. r. 7. The master refused to tax on 
the ground that })laiiitiff, having recovered a 
sum of less than 10/. in an action founded on 
tort, was not entitled to costs bv reason of the 
provision of s. 116 of the County Courts Act, 
1888 : — Held, that the plaintiff was entitled to 
have his <‘Ohts taxe<l. lirere v. (r^hvn, 60 L. J., 
Q. B. 451 ; [1891] 1 Q. B. 652 ; 64 L. T. 141 ; 39 
W, R.420. 


juwt tJiAVy txxv.. 

tiff is entitled to his costs subsequent to the 
transfer but not to his costs incurred before such 
transfer, unless he obtains a certiticate under s. 
116. Arm if tiff e v. FiS(m, 67 L. T. 415. 

Section 116 of the County Courts Act, 1888 
(relating to actions on contract in which less 
than 20Z. is recovered), applies to actions brouglit 
in the high court and transferred to the county 
court under s. 65 ; it applies to all the costs in 
such actions, including those costs incurred after 
the order of transfer. Armifrf^r v. (67 

L. T. 415) overruled. W/n'fe v. Colien^ 62 L. J., 
Q. B. 274 ; [1893] 1 Q. B. 580 ; 4 R. 352 ; 68 
L. T. 305 ; 41 W. E. 396— C. A. 


Where Solicitor is Plaintiff.]— Section 5 of the 
Cc»unty Courts Act, 1867, which deprives plain- 
tiffs in actions commenced in the hiirh court of 
costs if less ihau 20/. m contract, or 10/. in tort, 
is recovered, applies to an action in which a 
solicitor is plaintiff. Blair v. Eider, 57 L J 
B. 512 ; 21 Q. B. D. 185 ; 59 L. T. 337 ; 36 


Removal of Action to Superior Court.] — Al- 
though an action may have been moved from a 
county court into a superior court at the instance 
of the defendant, the judge may refuse to certify 
for the costs of a plaintiff recovering a sum in- 
sufficient to carry costs under the County Courts 
Act, 1867, s. 5. Flitters v. Allfreij, 44 L. J., 
C. P. 10, n. ; L. E. 10 C. P. 29 ; 31 L. T. 881. 

A plaintiff commenced an action in detinue in 
the Mayor’s Court. At the instance of the de- 
fendant it was removed by certiorari into the 
Queen’s Bench, where the plaintii| recovered 3/. 
The judge who tried the cause refused to certify 
under s. 5. to give him his costs .—Held, that he 
was not entitled to his costs of the action. Fellas 
V. Breslauer, 40 L. J., Q. B. 161 ; L. R. 6 Q. B. 
438 ; 24 L. T. 762 : 19 W. E. 779. 


^ Costs of Execution.]— Section 30 of 10 & 20 
Viet. c. 108, does not deprive a plaintiff of the 
costs of a writ of execution. Arm itane v. Jessiw. 
36 L. J., V, P. 03 ; L. R. 2 C. P, 12 ; 12 Jur 
(K.S.) 963 ; 15 L. T. 214 ; 15 W. R. 130. 


Agreement to Refer.] -The parties by a refer- 
ence in an action may contract themselves out of 
the provisions of the County Courts Act as to 
c^ts when less than 20/. is recovered. Lana v. 
Eahm, 16 W. R, 60. 


, County Court Bailiff.]— A 

bailiff of a county court, who is sued for taldmr 
goods under an execution of that court, is withiS 
the exception of 9 ^ 10 Viet. c. 95, s. 128 : and 
the plaintiff in such action, unless he recovers 
more than 20/., or the judge certifies, is deprived 
Of C€»t8 by s. 139. y. Bnrlu^rfield, 2 L. M. 
k, P. 5.> J 20 L, Jl., Q. B. 265 ; 15 Jur. 57. 


Order XIV. — Less than £50 recovered.] — By 

the County Courts Act, 1888, s. 110, if in an 
action founded on contract, the plaintiff shall 
recover a sum of 20/. or upwards, but less than 
50/., he shall not be entitled to any more costs 
than he would have been entitled to if the action 
had been brought in a county court. Provided 
that, if in any action founded on contract the 
plaintiff shall within twenty-one days after the 
service of the writ, or within such further time 
as may be ordered by the high court or a judge 
theieof, obtain an order under Ord. XIV. em- 
powering him to enter judgment for 20/. or up- 
wards, he shall ho entitled to costs according to 
the scale for the time being in use in the supreme 
court. The plaintiff, in an action founded on 
am tract, claimed 48/. He obtained leave under 
Ord. XIV. to sign jutigment for 45/., and pro- 
ceeding to trial recovered the balance of his 
claim with costs : — Held, that he was entitled 
by s. 116 (2) of the County Courts Act, 1888, to 
the costs of the whole action on the high court 
scale, although he had recovered less than 50/ 
V. Hempstead, 58 L. J., Q. B. 369 : 23 
Q. B. D. 8 ; 60 L. T. 640 ; 37 W. R. 685. 

An action of contract brought in the hit>h 
court for more than 50/. was remitted to the 
county court after the plaintiffs had recovered 
less than 20/. under Ord. XIV. They recovered 
m all less than 50/. Held, that the plaintiffs 
were not entitled to costs on the supreme court 

wn proceedings 

\vhich had taken place in the high court. 

2 Q. B. 261 ; 39 W. R. 686. ^ 
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COSTS— of 

sent of the parties, an action on a building con- 
tract was referred to an arbitrator to ascertain 
the amount, if any, due from the defendant to 
the plaintiff, “the costs of the action, reference, 
and award, to abide the event.” The arbitrator 
found the sum due to the plaintiff’ was 19 Z. 2 , 9 . 7t/., 
upon which an order was made for judgment for 
the plaintiff’ for that sum without costs Held, 
that the plaintiff had recovered in the action by 
judgment a sum not exceeding 20/., and that he 
was therefore deprived of his costs of the action 
by the County Courts Act, 1807, s. 6, unless he 
got a certificate or order under that section. 
Jones V. Jones (7 C. B. (N.S.) 8B2) overiuled. 
Fergusson v. Davison, 51 L. J., Q. B. 266 ; 8 
Q. B. D. 470 ; 46 L. T. 191 ; 30 W. B. 462-. 
C. A. 

The act does not apply to the case of a refer- 
ence without any action. Ih. 

'Where a cause w'as referred, before trial, by a 
judge’s order, with pow’cr to certify the costs of 
the cause, to abide the event of the cause, and the i 
aw’ard was 3/, 4.S‘. 3/7. to the plaintiff, hut with- 
out a certificate : — Held, that the 13 & 14 Viet, 
c. 61, s. 11, did not apply, there being no recovery 
by judgment ; and that he ’was entitled to the 
costs of the cause. Jones v. Jones, 7 C. B. (x.ss.) 
832 ; 29 L. J., C. P. 151 ; 6 Jur. (N.h.) 826 ; 

1 L. T. 373; 8 iv. 11. 213. See pneceiTing vase. 

Where a cause is referred, by consent of 
parties, after issue joined, the costs'of the cause 
to abide the event of the aw\ard, and the arbi- 
trator finds all the issues for the plaintiff, and 
awards that a sum not exceeding 20/. is due 
from the defendant to the plaintiff in respect of 
the breaches of contract alleged in the (leclara- 
tion, the plaintiff recovers that sum within 13 k. 
14 Viet. c. 61, s. 11, and is deprived of costs by 
that section. Cowell v. Amman Aheedave Col- 
lier g 6 B. 6c S. 333 ; 34 L. J., <1 B. 161 ; 11 

Jur. (K.8.) 087 ; 12 L. T. 451 ; 13 W. K. 715. 

Where a plaintiff, upon a compulsory order 
of reference, by wdiich the costs of the cause 
are to abide the event of the aw’ard, recovers 
less than 10/., he is not entitled to costs, w'itlioiit 
an order. Itohertson v. Sterne, 13 C. B. (N.s.) 
248 ; 31 L. J., C. P. 362 ; 9 Jur. (N.S.) 332 ; 7 
L.T. 462 ; 11 W. 11.94. 

A plaintiff sued L. for 365/. for goods sold and 
delivered. On the day after the writ was 
issued L. paid to the plaintiff 319/. wdiich he i 
accepted on account of his claim. After decla- 1 
ration L. ])leaded in abatement the non-jomder 
of H., wdiereupon the plaintiff jimende<l the 
writ and declaration under the Common Law* 
Procedure Act, 1852, s. 38, by adding the name 
of H. as joint contractor. Both dcfemlants 
pleaded never indebted, and also a plea that 
after the wn-it in the action had been issued 
against the defendant L. and before the action 
was commenced against the other defendant by 
amendment pursuant to s. 38, the defendants 
satisfied the plaintiffs’ claim by payment. The 
cause having been referred to an arbitiator, costs 
to abide the event, with pow’er to the arbitrator 
to ceitify as a judge at nisi prius, the arbitrator 
by his award found that tlie (lefendants wxu'e 
indebted to the plaintiff in 322/., and that the 
defendants did, as in their plea alleged, satisfy 
319/., part of such debt, by payment, an<l the 
arbitrator directed that the Verdict should there- 
fore be entered for the plaintiff for 3/,, being the 
difference between the two sums of 322/. and 
819/., and ho gave no certificate as to costs : — 
Held, that the only action in which the plaintiff 


County Courts Act 

recovered being the action against both defen- 
dants, he was deprived of his costs by the County 
Courts Act, 1867, s. 5, inasmuch as he recovered 
in that action less than 2()/., and he wns not 
allowed to tax his costs of the cause against L. 
alone. ISalmaln v. LielifoUl, 44 L. J., C. P. 94 ; 
L. B. 10 C. P. 203 ; 32 L. T. 67 ; 23 W. B. 310. 

A cause having been referied, together with 
all matters in difference between the parties, the 
costs of the cause to abide the event of the 
reference, the arbitrator awarded — first, as to 
the cause, that there was due to the plaintiff 
from the defendant, the sum of 250/. 1«. ; and, 
secondly, as to the matteis in difference other 
than the cause, that there W’as due from the 
plaintiff to the defendant the sum of 242/. 13/.'. 10/7., 
and the arbitrator <Iirected the latter sum to 
be allowed out of and deducted from the 
damages and costs recoverable by the plaintiff 
in the action, an<l the balance to be pakl to the 
plaintiff : — Held, that the event of the reference 
I w'as in favour of the plaintiff, and that he was 
not precluded from recovering his costs of the 
action by the County Courts Act, 18(>7, s. 5. 
Stevens v. Chapman, 40 L. J., Ex. 123 ; L. B. 6 
Ex. 213 ; 24 L. T. 478 ; 19 W. B. 958. 

An action of slander after i^sue joined and 
before trial, was by agreement referred, the costs 
of the cause to abide the event of the award. 
The arbitrator found one issue for the plaintiff, 
with tw’enty shillings damages ; — Held, that he 
W'as entitled to the costs of the cause. Frean v. 
Sargent, 2 H. 6: 0, 293 ; 32 L. J., Ex. 281 ; 8 L. 
T. 467; 11 W. B. 808. 

A verdict w’as taken at the trial for 13/., sub- 
ject to a reference. The costs of the cause w'ere 
to abide the event of the aw'ard. The arbitrator 
ordered that the verdict should lie reduced to 
21. 16, S'. 114/7. : — Held, that the plaintiff was not 
entitled to** costs, the lefereiice Iraving been after 
verdict given. Smith v. Fdge, 2 H. & C. 659 ; 
33 L. 9 ; 9 Jur. (N.S.) IbuO ; 9 L. T. 445 ; 

12 W. B. 133. 

A cause was referred, and by the order of refer- 
ence the party in w’hose favour the aw'ard should 
he made was to be at liberty to enter up 
judgment for the sum aw'arded, as if a verdict 
had" been obtained. The arbitrator aw'arded 
207. : — Held, that the costs must he taxed 
according to the reduced scale. Waller v. Smith, 
.3 M. 6: W. 13(; : 6 D. P. 0. 103 ; M. 6: H. 326 ; 7 
L, J.. Ex. 15. 

Whole a cause is referred at nisi prius, care 
should be taken to give the arbitrator the same 
power of certifying that it w'as a fit cause to be 
tried before a judsre as the judge at nisi prius 
would have liad ; since otherwise, if he aw'arded 
to the plaintiff a sum under 20/., the master 
will not be w'arranteil in taxing the costs, either 
as between party and party, or between attorney 
and client, except according to the reduced scale. 
Wallen v. Smith, 5 M. 6: W. 159 ; 7 B. P. C. 394 ; 
2H. cV H. 1 ; 8 L. J., Ex. 164. 

In an action on an attorney’s bill, to which 
there was a set-off*, the cause, being partially 
heard, w'as referred to the master, who w'as to 
enter into the wdiole account. The master found 
a balance in favour of the plaintiff of 2/. 12.?. : — 
Held, that the plaintiff was not entitled to costs 
on the higher scale without a judge’s certificate. 
ParJier v. Serle, 6 B. P. C. 334. 

Costs of Eeference and Award.]—- Where 

a cause is referred on the usual terms^ costs bo 
abide the event, the costs of the reference and 
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COSTS — Effect of County Courts Act. 


award to be at the discretion of the arbitrator, 
and by the a'ward less than the sum of 20Z. is 
recovercfl, and the costs of the reference and 
award arc a\vai*dcd to be paid by the defendant, 
the costs of the reference are not to be taxed on 
the lower scale. IMland v. Vincent^ 9 Ex. 274 ; 
2 C. L. K. 407 ; 23 L. J., Ex. 78 ; 17 Jnr. 1059 : 
2 W. 11, on. S. P., yirhoUon t. 9 Ex. 

357 ; 2 C. L. R. 902 ; 23 L. J., Ex. 193. 

An action of contract was compulsorily referred 
to a master, aiul it was ordeied that the costs of 
the cause should abide the event, and that the 
costs of the reference should be in the discretion 
of the master. The master awaided to the 
plaintiff a sum less than 20/. and directed the 
defendant to pay the costs of the reference : — 
Held, that the plaintiff was not entitled to these 
costs ; for that they could only be recovered upon 
the judgment, entered on the aw'ard, and (the 
judgment being for a sum not exceeding 20?.) 
the 13 & 14 Viet. c. 01, s. 11, deprived the 
plaintiff of costs. Jfoo/r v. Wafsun, 30 L. J., C. 
P, 122 ; L. R. 2 C. P. 314 ; 15 L. T. 062 ; 15 
W. R. 429. 

"When an action is referred by consent to 
arbitration upon the terms that the costs of the 
cause shall abide the event, and the costs of the 
award shall be in the discretion of the arbi- 
trator, if the arbitrator decides in favour of the 
plaintiffs he may lawfully direct the defendant 
to pay the cost of the reference and award, 
although the i)laiutiff may be deprived of the 
costs ot the cause under the County Courts Act, 
1867, s, 5. Whether .Voorr v. RV//.sv)// (L. R. 2 
C. P. 3 1 4) was coriectly doiu'ded, (puei e. (ralhittl 
V. Wahfeld, 1 Ex. 1). 219 ; 48 L. J., Ex. 70 ; 
40 L. T. 30—0. A. 

In an action of trover and of debt a verdict 
was taken for the jdaintiff for the damages 
claimetl, subject to a lefcrcncc, “the costs of the 
cause to abide the event of the award, and the 
costs of the reference and awaid to be in the 
discretion of the aibitrator.*’ The arbitrator 
awarded that the verdict should be enteied for 
2/. 10.»f. as to the claim in trover, and for 
71. 12^. 8/7. as to the claim in debt, and directed 
the defendant to pay the costs of the reference 
and aw’ard. He had the power of certifying for 
costs, but gave no certificate. The master de- 
dined to tax on behalf of the plamtiff either bis 
costa of the cause <.>r of the reference and award : 
—Held, that the plaintiff was not entitled to the 
COTts of the cause, but that he was entitled to 
those of the leference and aw^ard, although he ' 
had recovered in the cause sums not exceeding*' 
and 20/. in contract. Fonhmc w 
Ik 40 L. J.. Ex. 153 ; L. R. 0 Ex 200 • ' 

24L.T.897; 19 W. R. 777. 


61, s. 12, where the verdict returned for the 
plaintiff is exactly 201. in an action of contract, 
or exactly 5/. in an action of tort. Garhif v. 
JIarrU, 7 Ex. 591 ; 21 L. J., Ex. 160; 16 Jnr. 
456. 


Less than £50 recovered “in the Action.”] — 

An action on a partnership account was by 
consent referred to an arbitrator. The terms of 
reference were that “all matters in difference 
between the parties in the action’’ were to be 
referred, and that “ the costs of the action ” 
should abide the award. Subsequently to this 
order of reference, the parties agreed to submit 
to the arbitrator a further matter of account 
outside the action. The arbitrator awarded 40/. 
to the plaintiff on his claim, and found that a 
further sum of 14/. 2s. was due to him on the 
subsequent account : — Held, that the plaintiff 
had recovered “in the action” less than 50/., 
and therefore came under the provisions of 
Ord. LXV. r. 12, of the Rules of 1883, whereby 
the costs recoverable were limited to county 
court co^ts in actions of contract where less than 
50/. is recovered, unless by leave of the court 
the high court scale is allowed. Emmett v. 
Ileifcs^ 36 W. R. 237. 


Nominal Damages — Bond — £20 Penalty.] — 

Judgment having been given for a plaintiff in an 
action on a bond in the penal sum of 20/. con- 
ditioned for payment of 12/., he is deprived of 
costs by 13 & 14 Viet. c. 01, s. 11. on the ground, 
first, that the nominal damages do not make the 
sum recovered exceed 20/. ; and, secondly, per 
Pollock, C.B., and Watson, B., that the sum re- 
covererl within the meaning of that section was 
12/. only, (rowens v. Moore. 3 H. & N. 540 : 27 
L. J., Ex. 391. 


Sum claimed no Criterion.]~A plaintiff sued 
in trespass in the supreme court of the island of 
Jamaica, lajdng his damages at 3,000/., a sum 
above the limit of the juiisdiction of the local 
courts in that island, and recovered a verdict 
for 405. : — Held, that the sum recovered by the 
verdict, and sanctioned by the judgment, and 
not the sum laid in the deciaration, w%as the test 
to be ap])lied to ascertain the right to sue iii the 
supreme court, and to entitle the plaintiff to 
^hj^’eme^court costs. Emery v. Elms, 1 Moore, 


2. Amount becoveeed. 


Action on Contract— £60 Recovered.]— Order 
LXV. T. 12, of the Rules of the Supreme Court, 
imii, is not inconsistent with, nor superseded 
nor by s. 116 of the County Courts Act, 

i8o8. A plaintiff who has claimed and z*ecovered 
the exact sum of 50/. in an action founded on 
o(»ntraet in rhe high court, and who has ob- 
famed no certificate from the judge for hicdi 
court cost.s, is only entitled to costs on the 


^^‘^ttbxjton V. Harwood. 

."iSIsVe,”;-!;?? » »■ >» i «• I* T.- 

The judge l>efore whom a cause is tried has 1 
iower to <sertify for csosts under 13 & 14 


■f 




Proceedings stayed on Payment] — There were 
counts for unliquidated and liquidated damages 
m a declaration. The defendant, after judgment 
by default and notice of executing a writ of in- 
quiry, obtained an order to stay all further pro- 
cetMing^ on payment of 16/. 14s. 8d. and costs : 

xlekl, that the costs must be taxed on the re- 
duced scale, Y.PocoeJi, 2 D. (N.s.) 948; 

12 L. J., Q. B. 274 ; 7 Jur. 813. 

In such, a case the defendant should eet it 
made part of the judge's oi-der, upon the applica- 
tion, that costs of the action should be taxed 
, Upon the higher scale. Ih. 

for unliquidated damages, 
the defendant. ]U'>'t before the a‘<size‘^. in order to 
save riie expense^ of the trial, agreed under a 

plaint ff should beat liberty to sign judgment for 
11/. 125., and that, on payment of that sum. with 

proceedings should be 
staved . Held, that the costs must 
, tlie reduced scale. Cook v. 
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181 ; 7 D. P. C. 397 ; 2 H. & H. 37 ; 8 L. J., Ex. t 
216 ; 3 Jur. 753, 

Payment into Court.] — In an action for a sum 
not exceeding 2t)/., the defendant paid the sum 
claimed into court, and the plaintiff took it out 
in batisfactioii : — Held, that it was a sum re- 
covered in the action within 13 & 14 Viet. c. 01, 
s. 11, and that the plaintiff was not entitled to 
his co^ts. Parr v. ZHlicraf), 1 H. & (J. 615 ; 32 
L. J., Ex. 150 ; 9 Jur. (N.s.) 80 ; 7 L. T. 425 : 
11 W. R. 24. 

So where a defendant pays money into court 
which the plaintiff accepts in satisfaction of his 
claim, he recovei's the amount within the mean- 
ing of 13 & 14 Viet. c. 61, s. 11, which, in certain 
cases, deprives a ])laintiff of co^ts if he “shall 
recover a sum not exceeding 20Z.” Bmddimj v. 
T}fle)\ 3 B. & 8. 473 ; 32 L. J., Q. B. 85 ; 9 Jur. 
(N.S.) 794 ; 11 W. K. 307. S. Arltim v. Arm- 
Strang, 17 W. E. 711. 

But where in an action broiieht to recover a 
sum beyond the jurisdiction of the county court 
the defendant paid into court a sum under 20/. 
which the plaintiff accepted in satisfaction an<l 
discharge of his claim, and the parties dwelt 
more than twenty miles apart : — Held, that the 
plaintiff was entitled to his costs, under 15 ck 16 
Viet. c. 54, s. 4. Watjlett v. Wtmlhttm, 2 H. ck C. 
982 ; 33 L. J., Ex. 172 ; 9 L. T. 725. 

A plaintiff who recovers in an action for a 
debt a sum which, together with a sum pai<l 
into court on a plea of tender, exceeds 20/., is 
entitled to the costs of the action, notwith- 
standing 13 & 14 Viet. c. 61, s. 1 1. Crtmr v. A' vi- 
matu 11 0. B. 524 ; 2 L. M. & P. 273. 

In an action in which there were three counts, 
each in tort, arul the parties residetl within the 
jurisdiction of the civil bill court of the county 
in which the causes of action had arisen, the 
jury found a verdict for the plaintiff for 2/. 
damages on two counts, and that 5/., which had 
been lodged in court by the defendant on foot 
of the third count, was sufficient : — Held, that 
the plaintiff had not recuvercil 7/., and therefore 
was not entitled to any costs of the action. 
2Iijers V. Phelan, 26 L. E. Ir. 2i8~-0. A. 

“ Admitted Set-off.”] — A set-off admitted by 
the plaintiff on his writ is an '‘admitted set-off” 
within s. 57 of the County Courts Act, 1888, 
even although not admitted by the defendant, 
and if the amount recovered is, by such admis- 
sion, reduced by 50/., the plaintiff is only en- 
titled to costs on the county court scale. Locejog 
V. Cole, 64 L J., Q. B. 120 ; [1894] 2 Q. B. 861 ; 
10 E. 482 ; 71 L. T. 374 ; 43 \V. E. 48. 

Amount “ Recovered.”] — In an action of 

contract a verdict was given for the plaintiff for 
76/., and for the defendant on a set-off, which 
was not admitted by the plaintiff, for 64/., and 
judgment was given for the plaintiff for the 
balance of 12/. Held, that the amount “re- 
covered” by the plaintiff within s. 116 of the 
County Courts Act, 1888, was the balance only 
of 12/. for which judgment was given; but as 
there was no admitted set-off under s. 57 — which 
must bo a set-off admitted by both parties — the 
action being for over 50/., was one which, could 
not have been brought in a county court, and 
therefore s. 116 did not apply to deprive the 
plaintiff of his costs on the high court scale. 
aoldhiU V. Clarke, 5 E. 75 ; 68 L. T. 414. 

If the amount of the plaintiff’s claim is re- 
duced by the defendant’s set-off to a sum not 


exceeding 20/., the plaintiff’s costs are to he 
taxed on the lower scale. Ptmge v. ('Imdtinek, 5 
El. Bl. 950 ; 25 L. J., Q. B, 128 ; 2 Jur. (N.s.) 
23-2 ; 4 W. E. 26(5. 

Where a plaintiff in an action in a superior 
court proves a debt exceeding 20/., and the de- 
fentlant proves a set-off, which reduces the 
verdict to a sum not exceeding 20/,, the plaintiff 
recovers the balance only, within 13 14 Viet, 

c. 61, s. 11, and therefore is not entitled to costs. 
Beard v. Perrg, 2 B. 6c 8. 493 : 31 L. J„ Q. B. 
180 ; 8 Jur. (N.S.) 914 ; 6 L. T. 352 ; 10 W. E. 
619. 

Action on the money counts. Pleas never in- 
debted and set-off’, the writ of summons had 
been indorsed for more than 20/. On the trial 
the jury found that the defendant was indebted 
in 24/. 13.v‘., and no further, aiul that there was 
a set-off of 197. ISs. 5r/. This finding was entered 
on the postea, and the plaintiff had a verdict 
for the balance, 4/. H.-?. 7d. The master taxed 
the costs on the higher scale : — Held, tliat the 
plaintiff was not deprived of his costs by the 
county courts acts, ns the amount of the debt 
exceeded 20^, thouuh reduced by set-off, but 
that he had recovered less than 2(5/., and there- 
fore his costs must ])e taxecl on the lower scale. 
Tange v. Chad trick, 5 El. k Bl. 950 ; 25 L. J., 

(). B. 128 ; 2 Jur. (N.S.) 232 ; 1 W. E. 2(5(5. 

Unless a plaintiff, in an action of contract for 
which a plaint might have been entered in a 
county court, actually recovers moie than 20/., 
whatever the amount of his claim, and whether 
]‘educed by payment, by tender, or by set-off, he 
IS by 13 6: 14 Vict. c. (5*1, s, 11, deprived of costs, 
unless the juilge certifies at the trial under s. 12, 
or he obtains a rule <»r order uialer 15 6c 16 Viet, 
c. 51, s. 4. Asheroft v. Fan Ik's, 18 C. B. 261 ; 
25 L. J., V. P. 202 ; 2 Jur. (N.s.) 449 ; 4 W. E. 
457. S. P., Pumleg v. Irtotn, 18 C. B. 312 ; 25 
L. J., C. P. 205, n. ; 2 Jur. (N.s.) 450, n. 

Tender.] — The act does not deprive the 
plaintiff of costs where the verilict is retluced to 
a sum under 20/. only by a tender, but which, 
w ith the amount tendered, is not les-. than 20/. 
Crass v. Seaman, 2 L. M. 6c ?, 273 ; 11 C. B. 
524 ; 15 Jur. 512. 

A plea of tender is not a plea in bar ; there- 
fore the sum paid into court under such plea is 
a sum recovered in the action. A plaintiff who 
in an action foi‘ more than 20/., recovers a sum 
which, together with a sum paid into court 
under a plea of tender, exceeds 20/., is entitled 
to have the costs taxed on tlie higher scale. 
CoooJi V. MaW/y, 23 L. J., Q. B. 305 ; 2 W. E, 
557 See nej't ease. 

Action to recover 28/. 19,?. 4d. for goods sold 
and delivered. Pleas, except as to 26/. 10-?. Qd., 
never indebted ; and as to that sum a tender. 
The jury found for the defendant on the plea 
of tender, but that the plaintiff was entitled to 
21, Ss, lOd, more. The plaintiff did not obtain a 
certificate that the cause was proper to be tried 
in a superior court Held, that his costs were 
to be taxed on the lower scale. James v. Vmie 
(Lard), 2 El. 6c El, 883 ; 29 L. J., Q. B. 169 ; 6 
Jur. (N.S.) 731 ; 2 L. T. 281 ; 8 W. E. 446- 
Where a plaintiff claims more than 20/., but 
obtains a verdict for a sum under 20/., by reason 
of a tender of the remainder of the amount, 
claimctl before action, his costs must be taken 
on the reduced scale. Mmn r. Walker, 7 M. 

W. 214 ; 8 B, P. 0. 87 ; 10 L. J., Ex* 43. S. P., 
Crosse y. XI 0* B. 624. 
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B. Whether Contract or Tort. 


livery Stable Keeper,] — A declaration alleged 
that the plaintiff delivered a horse to the de- 
fendant as a livery and bait stable-keeper, to be 
taken care of, and kept in a separate stall : 
breach, that he did not take care of the horse or 
keep it in a separate stall, in consequence of 
which it •was injured and kicked by other horses : 
— Held, that this was an action of contract ; and 
consequently the plaintiff*, having recovered by 
verdict less than 20A, was, in the absence of a 
certificate from the judge who tried the cause, 
deprived of C(»sts by the IB & 14 Viet. c. 01, ss. 11 
ami 12. Leqge v. Tuthc)\ 1 H. & N. 600 ; 2G L. 
J., jEx. 71 ; 2 Jur. (N.S.) 1235 ; 5 W. B. 78. 


Injury to Subject of Bailment — ^Negligence.] 

— An action by a bailor against a bailee for 
reward for a breach of his common-law duty to 
keep safely the thing entrusted to his care is an 
action founded on toit within the meaning of 
s. Ilfi of the County Courts Act, 1888, and a 
plaintiff in such an action who recovers not less 
than 20/. is entitled to his full costs of the action. 
Tumet ' V. 07 L. J., Q. B. 52 ; [1898] 

1 Q. B. 60 ; 77 L. T. 482 ; 40 W. B. 81— C. A. 


the action was founded on tort, and not on con- 
tract within s. 5 of the County Courts Act, 1867, 
and that the plaintiff having recovered a sum 
exceeding lOZ. was not deprived of costs by tliat 
section. Ptmt'ifex v. MUihind Pi/., 47 L. J., Q. 
B. 28 ; 3 Q. B. D. 2B ; 37 L. T. 40B ; 20 W. B. 
209. S. ([, and S. B., 33 L. T. 700 ; 25 W. B. 
215. 

But an action being brought against a railwmy 
company as a common carrier for damages for 
non-delivery of goods through negligence, the 
company paid into court a sum exceeding 10/., 
but not exceeding 20Z., and the plaintiff took it 
out in satisfaction : — Held, that the action was 
founded on contract, and therefore the plaintiff 
was not entitled to costs under s. 5 of tlie County 
Courts Act, 18(57. Fleming v. Mnnch enter, 
tSlteffield^and Lincolnnhire Rg.,4: Q. B. D. 81 ; 39 
L, T. 553 : 27 W. B. 481— C. A. 


Carriers — Goods.] — A declaration stated that 
goods were delivered to common carriers, to be 
safely carried and delivered : breach, that they, 
not regarding their duty, so carelessly and negii- 
gently conducted themselves that part of the 
g<x)ds was lost. The carriers suffered judgment 
by default, and the damages were assessed at 
IIZ. 5^^, : — Held, that this was an action on the 
case within 13 ic 14 Viet. c. 61, s. 1 1, and was not 
an action t»f contract within 19 tk 20 Viet. c. 108, 
8. 30, and therefore the plaintiff was entitled to 
costs. Tattan v. G. IT. i*b/., 2 El. A El. 844 ; 29 
L. J., Q. B. 184 ; (5 Jur. (N.S.) 800 ; 8 W. K. 606. 
Contra, O'Sidliran v. JJuUin, WicMom and 
Waterford Mg., 16 W. B. 8(5. 

A declaration alleged that the defendant at 
the time of the promise and negligence therein 
alleged, was the owner (»t a hackney cab, at the 
time of the promise conducted l)y his servant ; 
that the plm'ntiff at his request hired it of him, 
and the defendant promised to convey the plain- 
tiff’s luggage safely, hut not regarding his duty 
or promise, negligently lost the same .—Held, 
that the action was founded on contract, and 
that as a sum not exceeding 20Z. was recovered, 
the j)laintiff was deprived of costs under 30 A 
31 Viet. c. 142, h. 5. Baglin v. LintotL 42 L. J., 
0. E 119 ; L. B. 8 G. P. 345 ; 28 L. T. 6(56. 

A statement of claim alleged that the plaintiff, 
as Vendor of gcods, deliveied them to the de- 
fendants, a railway company, as carriers for 
reward, the goods being consigned to the intend- 
ing purchasers : that afterwards, and before the 
goods had been delivered to the consignees or 
claimed by them from the company, the plaintiff 
discovered that the consignees were insolvent, 
and, as unpaid vendor, gave notice to the com- 
nany not to deliver the go<xls to the consignees 
but to hold them to his order, and before the 
goods weredeliveretl to the consignees, the plain- 
tiff roipiiivd iIr* company to re-deliver them to 
him : that rlie company refused to do so, and 
delivered them to ihe consignees, who absconded 
■Withotit paying for the goods. The plaintiff 
cJaimevl their value, viz. 12Z. Hk. as damages. 

J he company paid tlie sum Ad the 

Tdamtiff took it out in salisfactto 


Injury to Passenger.] — An action in the 

high court brought by a passenger against a 
railway company for an injury sustained by him 
through the negligence, amounting to a positive 
misfeasance, of the company’s servants, is “ an 
action founded on tort ” within the meaning of 
s. 116 of the County Courts Act, 1888 ; and the 
fact that the passenger has a contract with the 
company, and a right of action against them for 
a breach thereof, does not for the purposes of 
that section make his action “ an action founded 
on contract.” If, therefore, the passenger in 
such a case recovers 20/. or iqnvards, he ^is en- 
titled to have his costs taxed on the high court 
scale. Taglor v. ManeUenter, t^hetfield. and Lin- 
colnshire By., 64 L. J., Q. B. 6 ; ‘ [1895] 1 Q. B. 
134 ; 14 B. 34 ; 71 L. T. 596 ; 43 W. B. 120 : 59 
J. P. 100— C. A. 

An action in respect of personal injuries to a 
passenger caused by the negligence of a railw^ay 
company is an “action founded on tort ” within 
s. 116 of the County Courts Act, 1888, although 
the negligence is also a breach of contract, and 
is so stated in the pleadings ; and the action is 
equally one of tort whether the negligence con- 
sists in the doing or the omitting to do, an act. 
KelJg V. 2Ietro2)olita)L JRg., 64 L. J., Q. B. 568 : 

1 Q- B. 944 ; 14 B. 417 ; 72 L. T. 551 ; 
43 W. B. 497 ; 59 J, P. 437— C. A. 


Wrongful Conversion after Contract for Sale.] 

Ihe plaintiff, a dealer, bought an hydraulic 
press from the defendant, an auctioneer, at a 
sale, under conditions of sale requiring pay- 
ment before delivery. Time was allowed for 
payment. Payment was tendered within the 
time allowed, but the defendant refused to 
deliver the press, having contracted to resell 
It, and in fact reselling it, subsequent to the 
tencler. Ihe plaintiff had also contracted to 
lesell the press, after delivery, at a profit. In 
the action the sole issue in dispute— namely, 
wdiether there had been tender within the tiiue 
allowed for payment— was found in favour of 
the plaintiff, and evidence of the plaintiff’s loss 
ot profit on resale having been given as a 
measure of damage, judgment was given fbr the 

<iefeudant con- 
tended that the action was one for breach of 
contract, and that costs would therefore only be 
recovered on the county court scale : — Held, that 
the action for a wrongful conversion subse- 
independent of the contract bassinr 
the property, and that it was therefore an action 
of torbm which, more than 20Z. having been re- 
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covered, costs followed on the high court scale. 
Coheii V. Ihder, 61 L. J., Q. B. 643 ; 66 L. T. 
616. 

Detinue.] — A plaintiff by his statement of 
claim alleged that he was the owner and entitled 
to the possession of a picture, which the defendant 
detained from him, and the plaintiff claimed the 
picture or its value, and damages for its deten- 
tion. At the trial the plaintiff recovered lOZ. as 
the value of the picture, and U*. damages for its 
detention : — ^Held, that the action was founded 
on tort within s. 5 of the County Courts Act, 
1867, so that the plaintiff, having recovered more 
than lOZ. was entitled to his costs. Bryant v. 
Merberf, 47 L. J., C. P. 670 ; 3 C. P. D. 389 ; 39 
L. T. 17 ; 26 W. E. 898— C. A. 

The 34th section of the 23 & 24 Viet. c. 126, 
does not apply to an action of detinue. Bimby 
V. Lamb, 11 C. B. (N.s.) 423 ; 31 L. J., C. 

17: 5 L. T. 353 ; 10 W. E. 43. 

Compare Brown v. Boorman, 11 Cl. & F. 1 ; 
3 Q. B. 511 ; Courtenay v. Barle, 10 C. B. 73 ; 
20 L, J., C. P. 7 ; 15 Jur. 15 ; Wood v. Ftnnh, 
7 Ex. 363 ; 21 L. J., Ex. 138 ; 10 Jur. 936 : 
Gorett V. Badnldye, 3 East, 62 ; Weal! v. A7wy, 
12 East, 452 ; Brotherton v. G Moure, 

141 ; 3 Br. A B. 54 ; 9 Price, 408. 


4. Ceetificate oe Oedee. 

Time for — ^Wheu Arbitrator Functus Officio.] — 

An action having been referred, under the Com- 
mon Law Procedure Act, 1854, s. 3, to a master, 

“ with all the powers of certifying of a jmlge at 
nisi prius, the costs of the cause and of tlie refer- 
ence to be in the discretion of the master,” the 
master made his award in favour of the plaintiff 
for a sum not exceeding 20/., and directetl that 
the costs of the cause and of the reference should 
be paid by the clcfeiulant. After the award had 
been taken up, the master indorsed on the award 
a certificate that there was sufficient reason for 
bringing the action in the sujjerior court : — Held, 
that the certificate was bad, the master being 
functus officio when it was given. Bedwell v. 
Wood, 46 L. J., Q. B. 725 ; 2 Q. B. D. 626 ; 36 L. 
T. 213. 

An action of trespass was referred by consent to 
an arbitrator, who was to have all the powers of 
a judge at nisi prius as to certifying, and the 
costs of the cause were to abide the event. The 
arbitrator awarded to the plaintiff 2Z. and 
gave no certificate for costs. After a considerable 
lapse of time tbe plaintiff obtained ex parte from 
the arbitrator a document in w'hich he state I 
that it appeared to him at tbe reference that 
there was sufficieiit reason for bringing the ac- 
tion : — Held, that the court or a judge had power 
under 30 <k 31 Viet. c. 142, s, 5, to order that the 
plaintiff be allowed his costs, but that the court 
would not act upon the document merely, and j 
that under those circumstances the award ought 
to be remitted to the arbitrator, liartland'^. 
Mwcadle-ujjon-Tyne Vorjwrutlon, 39 L. J., Q. B. 
67. 

Da other Cases.] — Where an action is 

brought for a cause for which a plaint might 
have been entercil in the sheriffs court under the 
15 & 16 Viet. c. 77, and the plaintiff recovers 
than 20Z., a certificate for costs must be 
granted “forthwith” at the trial. But if the 
sum recovered is between 202., and 602. the judge 


may certify within a convenient time after the 
trial. Chaplin v. Lery, 9 Ex. 673 ; 2 C. L. E. 
1024 ; 23 L. J., Ex. 200. 

Where an action is brought in a superior court 
for a cause for which a plaint might have been, 
entered in the sheriff's city court, and the plain- 
tiff recovers less than 20/., a certificate for costs 
must be granted forthwith. But if, on the ap- 
plication for a certificate immediately after the 
trial, the judge takes time to consider, and the 
defendant does not object, he wull be precluded 
from objecting that a certificate granted after- 
wards was not granted forthwith. lirden v. 
Atlantie Boyal Mail Steam Xattgation dh. 

2 EL A El. (»71 ; 29 L. J., Q. B. 191 ; 6 Jur. (N.S.) 
677 ; 2 L. T. 170 ; 8 W. E. 410. 

Under 9 & 10 Viet. c. 95, s. 129, a judge of a 
superior court may certify for costs at any time 
before the costs are taxed. Tharrait v. Treter, 

6 Ex. 187 ; 20 L. J., Ex. 189. 8. P., Mamn v. 

Tu(dtn% 4 H. A N. 536 ; 28 L. J., Ex. 271. 

So, under the 13 & 14 Viet c. 63, s. 12, the cer- 
tificate of the judge who tries an action brought 
in the superior court, that it appeared to him at 
the trial that there was sufficient reason for 
bringing the action in that court, may he given 
and indorsed on the record at any time after the 
assizes and before taxation of costs. Bennett v. 
Thompson, 6 El. & Bl. 683 : 25 L. J., Q. B. 378 ; 

2 Jur. (X.S.) <570 *, 4 W. E. (509. 

A cause in which the superior comt and the 
county court had concurrent jurisdiction was 
brought ill the former and trietl in P\*bruary, 
1852, the defendant being then absent from 
England on a vojmge to Australia ; the plaintiff 
having obtained a verdict and accepted his 
damages, applied for cost.? under 15 16 Viet, 

c. 54, s, 4, in January, 1853 : — Held, not too late. 
Held V. Gardner, 8 Ex. (551 ; 22 L. J., Ex. 253 ; 
17 Jur. 442. 

A cause was referred at the spring assizes, 
1852, and on the 9th June the arbitrator awarded 
in favour of the plaintiff*. An application by the 
plaintiff to a judge at chambers for costs, on the 
7th Eebruary. 1853, under 15 k 16 Viet. c. 54, s. 

4, was not too late. Morri,^ v. Bosworth,2 El. & 
Bl. 213 ; 22 L. J., Q. B. 276 ; 17 Jur. 438. 

But tlie under sheriff on a writ of trial had no 
power to certify for costs after he had returned 
the writ. Xnapman v. Brtjer, 1 H. & ISi. 719 ; 
26 L. J., Ex. 113. 

By whom Granted.] — The judge who tries a 
cause is the only peison w ho can certify to take 
a case out of the operation of the directions, 
where less than 207. is recovered ; and there- 
fore, if the judge flies without making his certifi- 
cate, the plaintiff has no remed3^ Southwell v. 
Bird, 7 H. P. 0. 557 ; 1 W. W. k H. 569. 

8o, where a cause was referred by order of nisi 
prius, wdth power to the arbitrator to certify 
whether the cause was a proper one to be trietl 
before a judge, aiul the arbitrator certified to that 
effect, but the judge died before the arbitrator’s 
certificate was made known to him : — Held, that 
the court had no power to make an order for full 
costs. AMey v. Jay, 1 P. & H. 460 ; 9 A. & B. 
702 ; 2 \V. W. k H. 85 ; 8 L. J., Q. B. 104. 

It is not necessary for the judge who certifies 
to enable a plaintiff to obtain full costs so as to 
hear the cause throughout. Kolm v, Frazer, 
3 1). P. C. 339. 

Action remitted to County Court.] — The 

certificate as to costs in sect. 116 of the County 





upuu vtjruicL Demg round tor a piaintitf in an 
action for slander, the judge, although he dis- 
approves himself of the action having been 
brought, will give effect to an indication by the 
3 ury of a contrary opinion, and will treat a ver- 
dict for 40,!?. as such an indication, Mume v. 
Marshall^ 37 L. T. 711. 

The judge’s power to certify exists where the 
question whether the plaintiff had reasonable 
cause for suing was compounded of facts and a 
doubtful point of law ; and his power was not 
confined to mere facts. Smlft Y.Jewshury, L. E. 
y Q. B. 560. 

bemble, where, in an action against a joint- 
stock comply in a superior court, not having 
concurrent jurisdiction with a county court it 
appears that, if the plaintiff had sued in the 
county court, he could not have obtained satis- 
faction from the property of the comp w, and 
that the shareholders reside out of th® jmdlfe- 
tion of the county oou|t, 


section, exercisable only by the high court, or a 
judge of the high court. Coj:> v. Hill, 67 L. T. 
26, Si'S now s. 116 of County Courts Act, 
1888. 

The under-sheriff before w'hom a writ of in- 
(miry Is executed had the pow'er of certifying on 
the record that there was sufficient reason for 
bringing the action in the superior court, given 
to the judge by 30 & 31 Viet, c, 142, s. 5. rravm 
V. Smif//, 38 L. J., Ex. 90 ; L. E. 4 Ex. 146 ; 20 
L. T. 400 ; 17 W. E, 710, Contra, Aym* v. 
LqwIoi% W. N. (1874) 29. 

By Court,]— The court or a judge has 

the power of certifying to give costs under 13 
It 14 Viet c. 61, s. 18, notwithstanding the power 
of certifying as a judge at nisi prius to give 
Wts under s. 12, has by an order of referSice 
flyem to an arbitrator, who had failed to 
certificate under s. 13 b^ one 
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Courts Act, 1888, only applies to actions tried in which a judge or the court has power to give,, 
the high court, and therefore the county court and different from that which a judge at nisi 
judge has no power under that section to grant prius is empowered to give under s. 12. Sharp 
the certificate in an action transferred under s. v. HceleJgh, 20 L. J., Ex. 282. 

65. Harrh v. Jndgr ([1892] 2 Q. B. 565), 

discussed, White v.' Cohen, 62 L. J., Q, B. 274 ; Grounds for Granting.] — The court will not 
[1893] 1 Q. B. 580; 4 E. 352; 68 L. T. 305; lay dowm any general rule with regard to 
41 W. E. 396. giving a plaintiff costs under 13 & 14 Viet. c. 61, 

Whei'c an action commenced in a superior s. 13. Palmer v. ltieUard>^, 2 L. M. & P. 376 ; 
court has been remitted to a county court under 6 Ex. 335 ; 20 L. J ., Ex. 323. 

30 A 31 Viet. c. 142, s. 10, the superior court has The refusal of the registrar of a county court 
no longer any jurisdiction to make an order for to grant a summons under a mistaken idea of 
costs under s. 5. J/oodg v. Steward, 40 L. J., the court’s jurisdiction, or the probability of 
Ex. 25 ; L. E. 6 Ex. 35 ; 26 L. T. 465 ; 19 W. E. greater co^ts by proceedings in the county court, 
161. is not a sufficient reason for a superior court 

Where a cause in a superior court is by order allowing costs to a plaintiff in an action where 
of a judge sent to be tried in a county court, the the amount recovered is less than 20^. in con- 
judge of the county court who tries the cause tract, or 10^. m tort. Jlolhorow v. Joiien, 38 
lias power, under 30 & 31 Viet c. 142, s. 5, to L. J,, C. P. 22 ; L. E. 4 C. P. 14 ; 19 L. T. 320 ; 
certify that there wms sufficient reason for bring- 17 W. E. 54. 

iiig tiie action in the superior court, so as to The distance at which a defendant resides 
entitle the plaintiff' to costs, and the issue sent from the plaintiff wdien the action is brought is 
down to the county court is the record on not alone a ground for granting costs under 30 
w’hich he may certifv. Taglor v. L. E. 4 k. 31 Viet. c. 142, s. 5. Thompson v. Pallas, 9 
0. P. 614 ; 20 L. T, 667 ; 17 W. E. 860. B. & S. 193 ; 37 L. J., Q. B.d33 ; L. E. 3 Q. B. 

An action wms brought in the superior court, 358 ; 18 L. T. 288; 16 W. E. 703. 
and sent down for trial in the county court, An action claiming an injunction to restrain a 
under 19 k 20 Viet. c. 108, s. 26, wdien the plain- trespass w^as tried in the high court, although the 
tiff obtained a verdict for 61, 15,s\ above the value of the property in dispute was within the 
amount of 15/. paitl into court. The registrar of limits fixed for the jurisdiction of the county 
the county court returneil a certificate finding court. The trial lasted some days, and ultimately 
‘^a verdict for the plaintiff for 61. 15a\ with the plaintiff succeeded, and was given 5/. as 
casts ” ; aiul the plaintiff ex parte o})tained a damage : — Held, that, notwithstanding that the 
fiat to sign pidgmeiit, with costs, and entered action might have been tried in the county court, 
judgment. The plaintiff had previously taken it had proved to be a proper one to be disposed 
out a summons at chambeis to sign judgment of in the high court, and the court w^ould, there- 
with costs, but had abandoned it. The defeu- fore, in the exercise of its discretion, allow the 
dant applied to have the judgment amended by plaintiff high court costs. Williams v. Allen, 69 
striking out the w’ords relating to cost.s, and L. T. 103. 

the plaintiff applied for costs, if he was not A. brought an action against B. in the high 
entitled to them umler the judgment Hold, court, asking for an injunction to restrain the 
that the county court h'ld no jui'isdiction over defendants from excavating so as to injure the 
the costs, and the registrar hatl no powder to plaintiff’s premises, and for damages. The writ 


0 } 01 Xi. i. 0*1 ; 06 vv . n. lo/ — u. a. amounted to less than 10/. The court granted 

an injunction, and assessed the damages at 5/., 

Assessment of Damages— Under-Sheriff. J and directed the defendant to pay the costs, but 

—An under-sheriff, before w'hom damages are if the action could have been brought in the* 
assessed in an action brought in the high court county court, then only such costs as would have 
under a judgment signed in default of pleading, been incurred in the county court. Coover v 
has no power to certify for costs on the high Streeter, 60 L. T. 95. * 

court scale under s. 116 of the County Courts In considering whether to certify for costs 
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sufficient ground for giving the plaintiff his 
costs. Taylor v. Crowland Gas and Cokr (h., 
11 Ex. 1 ; 24 L. J., Ex. 238 ; 1 Jur. (N.s.) 3.58. 

A judge has no power to certify under 23 Ac 24 
"Viet. c. 126, where a right, though a small one, 
is really in issue. Goodhiq v. Br'dmll, 11 0. B. 
(N.S.) 148 ; 31 L. J,, C. P. 5 ; 5 L. T. 397 ; 10 
W. R. 79. 

A plaintiff brought an action of trespass 
against the defendant in the county court, where- 
upon the defendant obtained a stay of proceed- 
ings in the county court. The action being then 
brought in a superior court, the jury found all 
issues of fact in favour of the defendant ; but the 
verdict was ultimately entered in favour of the 
plaintiff upon a point of law decided in his 
favour by the court in banc. The judge who 
tried the action declined to certify for co-^ts, and 
the court concurred in his adverse opinion to the 
plaintiff on the merits Hel<l, that the fact of 
the defendant having moved the action into a 
superior court set no limit upon the discretion of 
the judge, and a rule to allow costs was refused. 
mmers V. AJlfrey, 44 L. J., C. P. 10, n. : L. R. 
10 C. P. 29 ; 31 L. T. 881. 

The 30 & 31 Viet. c. 112, s. 5, gives to the 
court or a judge at chambers a power to review 
the decision of the judge at nisi prius ; and, as 
the court takes into consideration all ihe circum- 
stances of a case, the faels that the phintiif 
could not sue but in a sujicnor court , that ho 
has recovered 10/. damages, that ho has liemi put 
to unusual trouble and expense in bunging riu* 
action (although each, if it stood alone, micht 
secure the plaintiff’s costs), may, subject to sucli 
consideration, even when taken together, fail to 
entitle the plaintiff to costs. Kent v. Leirns, 21 
W. R. 113. 

The discretion of the court or a judge as to 
allowing or withholding costs, under IT) A KJ 
Viet. c. 51, s. 4, is to be exercised with refiT- 
ence to tlie propriety of bringing the action 
in the superior court at the time it is bi ought, 
and not with reference to the complications 
which may be introduced by the acuteness of a 
special pleader. Ilowleft v. Tarte^ 11 C. B. 
(N.S.) 634. 

Ill dealing with the County Courts Amend- 
ment Act, 30 Ac 31 Viet. c. 142*, s. 5, the question 
is not simply whether the action should have 
been brought in the superior court ; but the 
judge is justified m declining to ceilify for costs, 
if he is reasonably satisfied that the action 
should not have been brought at all. Sfrarla y 
V. Oslmrne (Lord), 44 L. J., C. P. 6 : L. R. 10 
0. P. 92 ; 31 L. T. 374 ; 23 W. R. 75. 

Action of trover and detinnefor a portmanteau. 
During the trial the defendant’s counsel suggesteil 
that the portmanteau, with its contents (value 
25/.), was in court, and that the plaintiff might 
have it there and then. The contents being found 
all right, the plaintiff accepted the offer and took 
it. A verdict was returned for 40.v., and the judge 
at the moment refused to certify for costs on the 
ground that the wliole litigation had arisen out 
of a demand of l.v. (ki, wliich it was conceded 
the defendant had no right to make. The }>lain- 
tiff’s counsel asked to have the verdict returned 
for the value of the portmanteau as well as K);<. 
damages, but it was too late, as some of the jury 
had left the court : — Held, that the plaintiff was 
deprived of costs by 13 & 14 Viet. c. 61, s, 11, 
and that it was not a case in which the court 
could say, under 15 k 16 Viet. c. 54, s. 4, that 
was sufficient reason for bringing the 
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action in a superior court, Dhnsdale v. L, B. J* 
S, r. By., 8 L. T. 453 ; 11 W. R. 729. 

Where the plaintiff’s affidavits disclosed some 
evidence that the defendant did not dwell or 
carry on his business within the jurisdiction of 
the comity court within which the cause of 
action arose, and it appeared that after diligent 
inquiries the plaintiff was unable to ascertain 
the resitlenco of the defendant, and his attorney 
rctusmir to give any information: — Held, that 
tiieie uas surticient ground ior an order that the 
plaint iff should recover his costs. jSprinyhett v, 
Kaiy, 1 H. Ac N. 662 ; 26 L. J., Ex. 169. 

Application, how made.] — An application to a 
judiro l)y a idamtiff fur costs need not be 
supported by affidavit, unless the facts are con- 
troverted bv the defendant. Power v. Jones, 6 
Ex. 121 ; 1.5 Jur. 66. 

The 13 A: 11 Viet. c. 61, s, 13, throws upon the 
plaintiff the onus of showing that he entitled 
to costs in the cases mentioiu'd in s. 11, Latham 
v. t<t>rtdnK}, 2 h. M. Ac P. 378 ; 20 L. J., Q. B. 
302 ; 17 Q. B. 400 ; 15 Jur, .57<). 

On an application for <‘osts it is sulficieiit for 
the ]>laintiff to establish a prnu i facie <ms<\ so as 
to call on the defendant for an answis’. Hja'hig-* 
beft V. A7//y, 1 H Ac H. 662 ; 26 L. J., Ex. 1(59/ 

Statement in Case whether an Agreement not 
to apply.] — The plaintiff brought an action 
against H. for a misrepiesentaliori made by him 
in Ins character of manager of a banking com- 
pany, and 30 ined as a defendant J., ns the public 
officer of the comjiany. At the trial a verdict 
was directed against both, with leave to move to 
(*nler the verdict for J. The rule was obtained 
accordingly,butthe Court of (Queen’s Bench held 
both liibLc. A case was then statt'd on appeal 
I in which the question for the court was, whether 
the did’endaiit J., as public othcer. was entitled 
I to have the verdict entered tor him. “ If the 
court shall be of opinion in the attirmative, then 
the verdict is to bo entered fur the defendant, 
with costs of defence.” The Excheiiuer (Jhamber 
(overruling the judgment of the Queen’s Bench) 
diiected the verdict to be entered foi J. The 
plaintiff then applied to the judge wdio tried the 
cause, and he certified, under 3 Ac 4 Will. 4, c. 42, 
s. 32, that the plaintiff had reasonable ground for 
making J. a defendant: — Held, that the state- 
ment in tlie case was a mere conclusion of lawq 
and could not be taken as an ngretmieut by the 
plaintiff not to apply for a certificate. Swift v. 
Jewshnry, L. R. 9 Q. B. 560. 

Discretion as to Scale.] — Ord. LXV. r. 1, has 
given a judge complete discretion, not only as to 
the incidence, but also as to the quantum, of the 
costs oi an action in the superior court. Oonse- 
quently, tlie costs of suit, wliich a judge at 
cbanibers may, by rule or order, allow a plaintiff, 
under s. 5 ut the County Courts Act, 1867, are 
not conlincd to superior court costs, but may be 
costs on the county court scale. Xeares v. 
Spooner, 58 L. T. 161 ; 36 W. R. 257 — C. A. 

An action of contract was referred hy consent, 
the costs to abide the event of the award, ami 
judgment on the award to be entered in the high 
court. The arbitrator found for the plaintiff for 
a sum less than 50/. and judgment was entered 
accordingly : — Held, that a judge at chambers 
had jurisdiction under Ord. LXV. r. 12, to order 
the plaintiff’s costs to be taxed on the high 
court scale. Syde v. Bearddey, 56 L. J., Q. B. 
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81 ; 18 Q. B. D. 2-11 ; 57 L. T. 802 ; 35 W. E. 
140. 

Contract — Over £23 and less than £50 re- 
covered — Taxation — County Court Scale.] 
Where an action on contract, winch coulcl have 
been commenced in the county court, is brought 
in the high court, and 20h and upwards, but 
less than .10?., has been recovered, costs, in the 
absence of special directions, are taxed on the 
countv court scale, without regard to wmether 
the v/oik charged for has or has not been done. 
(\ut7i V. Creu'a, 10 E. 315. _ . i oa 

An order was made by a judge, under 19 a: 
Yict. c. 108, s. 20, dnecting an action to be tried 
in a conn tv court. The order was silent as to the 
scale of costs. A veidict having been foimd for 
the defendant, the master allowed him only 
county couit costs, so far as regarded the tiial in 
the county eouit : — Held, that the taxation was 
right. Whcdferoft v. Foster, El. Bl. & El. 737 ; 
27 E. J., Q. B. 277 ; 4 Jur. (K.S.) 890 ; 6 W. E. 
651. 

Order for New Trial— Costs of Eirst Trial ‘‘ to 
abide the Eesult.”] — ^5Vhcre an order for a new 
trial provides that the costs of the tiist trial 
shall abide the result of the second, a plaintiff 
■who obtains a verdict and judgment on the 
second trial, but is deprived of his costs by the 
refusal of tlie judge to ceitify under s. 116 of 
the C(»unty C’oiiits Act, 1888, will not be en- 
titled to any co'^ts of the first trial. Frothnion 

Mitropohfan JJtstriet Joint Fonimittcf, [1894] 
1 Q. B 000 ; 9 E. 154 ; 70 L. T. 218 ; 42 W. E. 
27;b-0. A. 

Binding Character of Certificate.] — When a 
sujanior coiut of lecoid li.is jurisdiction to make 
uj)on motion an order or a ceitificate for costs, 
s.ich Older is binding and conclusive. an<l the 
master’s t.ixatioii for such costs cannot be im- 
pugiieil except by a suggestion of error m fact 
upon tlie re( ord that no onler or ceitificate was 
ma(h‘ by the court. Feott v. Bennett., L. E. ,5 
H. L. 2:H; 20 W. E. 680. 


5ft L. J., Q. B. 44 ; 24 Q. B. D. 48 ; 61 L. T. 434 ; 
38 W. K. 108 ; 64 J. P. 119. 

If a plaintiff applies for costs to a judge at 
chambers, and is refused, ho cannot afterw.ards 
apply to the couit as having an independent 
iuiisdiction to grant costs, but must come by way 
ot appeal fiom the judge’s decision. IT 
V. UuWuin, 30 L. J., Q. B. 48; 6 Jur. (N.s.) 
1301 ; 3 L T. 379; 8 E lOS &• P-, 
Pryee T. GrifUm. f P- T' ^ 7: 

Gittens, 18 Q. B. 257 ; 21 L. J., Q. B. 273 , 15 
Jur. 564. 

When an action is bi ought to try a right, and 
the imht is of sufficient importance to make the 
actioiT one proper to be bi ought in a superior 
court, the court will make an order f(jr costs in 
favour of the successful plaintiff, although ^ the 
iudge at the trial has refused to ccrtily. Ifinde 

V. Sheppard, 41 L. J., Ex. 25 ; L. E. / Ex. 21 j 
25 L. T. 500 ; 20 W. E. 99. 

A plaintiff brought an action to assert rights 
of trifling value and recovered 40, s*. damages ; 
the judge at the trial refused to Ci rtify for costs : 
— HdiCthat this w^as not a case in wdiicli the 
couit w'ould grant a rule to allow^ the plaintiff 
his costs. Barlow v. Briggs, 27 L. T. 159 ; 20 
. W. E. 866. 

: The court required a strong case to be made 

I out before it would oveirule the exercise of^ a 
1 judge’s discretion under the 15 & 16 Viet. c. 54, 
' s 4. Dunston v. Paterson, 5 H. B (N.S.) 267 ; 

■ 28 L. J., C. P. 97 ; 4 Jur. (N.S.) 1024 ; 0 W. E. 
i 768. S. P., Courtenay v. Wag.taf, 16 C. B. 
(N.s.) no ; 9 L. T. 689 ; 12 W. E. 131. 

When the judge, although a substantial claim 
of right w'as'put in issue by the pleadings and 
contested at the trial, refused to ceitify for 
co-its under s. 5 of 30 & 31 Viet. c. 142, because 
! he thought that the action w^as not bona fide 
brought "to tiY the right, but merely to gratify 
an angry feeling against the defendant, the 
' couit declined to interfere, not being satisfied 
that the judge’s discretion bad been wu’ongly 
exercised. Straohey i. Oshorne (^Lord'), 

' C. P. 6 ; L. E. 10 d. P. 92 ; 31 L. T. 871 ; 23 

W. E. 75. 


Form of Certificate.] — In an action of debt 
the wait of summons wvas indorsed for 50?. 3.v., 
which w'as reduced upon the trial, by a set-off, 
to 15/,, and a verdict wns entered for the plain- 
tiff for the latter amount, the judge certifying 
under the County Courts Act, 1867, s. 5, that there 
was Hutli(‘it‘nt reason f( ir bi inging the action in 
the superior court. He did not certify on the 
po8tt‘a that the “cause wns proper to be tried 
before him”: — TteJd, that in the absence of the 
latter certificate, the plaintiff’s costs were to be 
taxed iimler the 7th direction to the masters, 
TI. T. 1853, upon the low’er scale, the case not 
being one in which, “ by reason of the nature of 
the action,” no writ of trial coulcl be issued. 
Smith V. Hailey, 42 L. J., Ex. 5; L. E. 8 Ex. 16 ; 
27 L. T. 426 ; 21 W. E. 76. 

Appeal from Discretion.] — Sect. 116 of the 
County Courts Act, 1888, gives the court or a 
judge a discretion to allow costs on the high 
court scale in actions brought in the high court 
and founded on contract, in which the plaintiff 
has recovered a sum of 20?. or upwards, hut less 
than 50?,; so that by virtue of s. 49 of the 
Judicature Act, 1873, no appeal lies from an 
®rder allowing such costs. JBax&tt v. Morgan, 


J. SET-OFF OF COSTS. 

1. When Allowed. 

In Same Action.]— Under Ord. Yl. r. 19, of 
the Eulesof the Supmme Court, 1875 (Costs) — by 
which, whenever, in cases specified, a party en- 
titled to receive co^ts is liable to pay costs to the 
other party, the taxing-officer may adjust the 
costs by w’-ay of deduction or set-off — such set-off 
or deduction is limited to costs due to either 
party in respect of the same action, and cannot 
be enforced in respect of the costs of any separate 
proceeding betw’een the same parties. Barher v. 
llenming, 5 Q. B. D. 609 ; 43 L. T. 678 — 0. A. 
Affirming, 49 L. J., Q. B. 730 ; 28 W. E. 764. 

It is a common practice of the court to award 
to each party a portion of the costs of a cause at 
the final hearing ; and the court has jurisdiction 
to direct a set-off of costs awarded by the court 
itself as hetw'een two parties. Magratli v. Mag- 
rath, Ir. K. 10 Eq. 155. 

Sums of costs incurred in the same suit or pro- 
ceedings, though payable under different orders, 
may he set-off against each other ; and this right 
of the parties is not affected by the solicitc^’s 
lien. Bo held, where the defendant, after becom^ ^ 
ing liable under orders in the suit, to pay cost^(^^ ^ 


















837 


COSTS— Set-af of. 


888 


the plaintiff, ha-l changCvl his solicitor, aiil sul> 
sequentlj under another order became entitled to 
receive a smaller sum of costs from the plaintiff , 
and although the application to set-off was made 
by the plaint iff after notice from the defendant's 
solicitor tint he claimed a lien upon the smaller 
sum. Rohfnis v. Buce, 47 L. J., Uh. 411; « Ch. 
D. 1 18 ; M W, E. 898. 

Costs in Chancery cannot be ^et-off agiinst 
co^ts on a rule. Woihatn v. Fjioh\ 2 13. P. C. 114. 

— Judgment against Married Woman.] — 

A judgment obtained against a married woman 
after the dCvOth of her husband in respect of a 
pecuniary liability incurred during coverture 
bintl «. her personally, even though executxon 
therein is limited to her sep irate property not 
subject to any restriction against anticipation ; 
mid the costs incurred by the creditor in obtain- 
ing such judgment mir, under tlr‘ powers given 
by Ord. LXV. r. 27, sub-r. 21, be set-off 
on taxation agiinst the co4s for which mch 
creditor is liable to the inaiiicd woman. ITolthij 
V. (21 Q. r>. B. 108, followed. Pilton 

V. IfarnMUf fU L. J., Q. B. Ill; (18921 1 
Q. B. 118 ; 95 L. T. S15—(\ A. 

Proceedings in Bankruptcy.] — The costs of 
bankruptcy proceedings cannot be set-off against 
the costs of prucce ling'^ not in bankmptcy. 
Burssett^ hi /r, Lewis, JJw jnetr, 65 L. J., Q. ik 
144; [1896] 1 Q. B. 219; 78 L. T. 786; 41 
"W. B. 210, And sec (/rtjh'/f L\r jxiete, infra. 

Former Practice.]— The costs of one jiidgiiient 
may bo set-oi! against the tlcbt and' costs of 
another. Thvuhfout d. v. Cn/flrr, 2 W. 

BI. 826. 

In an action against .in attorney, ho may sid- 
off the full amount of costs as taxed, without 
de lactiiig from such amount the costs of taxa- 
tion ]>ay.ible by him. JueiJ Bemnt, 2 K k. 
M. 207 ; 5 B. Ad. 857. 

Costs of action may be set-off against each 
other, though the nominal parties are different, 
if the expenses are to be defrayed out of the 
same hint Is. Gmvatt v. Hall, 16 L. J., Q. B. 
352. 

In trespass against several defendants, they 
appeared liy the same attorney : — Hdd, that the 
costs of the successful defeudants might be set- 
off against the costs of those who were uiisiicces^!- 
ful. Lee V. Kpwhdl, 8 A. .k E. 707 ; 3 N. & M. 
340 ; 1 ir. & W. ;U6 ; 5 L. J., K. B. 19. S. P., 
Morman v. Ohme)woii,l L). (n.S.) 718; 1 Scott 
(H.It.) 735; 1 Mam M G. 218; 11 L. J., G. P. 191. 

Several actions bi ought on two policies of in- 
surance, underwritten by the same parties damong 
whom were A. and B.), were consolidated. But 
in one of the causes which went to trial, A. was 
defendant, in the other B., and the idaiixtiif 
became entitled to costs in one action, and the 
defendant in the other : — iltdtl, tint the costs 
taxed and allowed to the defendant might be set- 
off against those taxed and allowed to the 
plaintiff. JSfvtiez v. Mod}fjl}ant, 1 IL BI. 217. 

But costs d lie from the plaint itf to A. cannot 
be set-off against the costs due from B. to the 
plaintUf. IMroij I v. Brea re, 1 B. k Ahl. 13, 700. 

The costs of a suit in equity may be set-off 
against the costs of an action. * Webber v. 
MGholm, 4 Bing. IG ; 12 Moore, 87 ; 5 L. J. (o.s.) 

a B. 10. 

The costs of a bill in chancery-, dismissed in 
favour of the defendant may be set-off against 


the plaintiff ‘s costs of a suit in K. B. for the same 
cause of action, and where he had iccovered a 
verdict, subject to the general lien of the at- 
torney, upon the sum for whicli jmlgmcnt was 
obhiined. Harrison v. Batnbrldqe, 1 I). & E. 
368; 2 B. & 0. 800 ; 2 L. J. (o.s.) K. B. 171. 
And see Hall v. Ody, 2 Bos. k P. 28. 

A. brings an action ag.riiist B., the expenses of 
defending which are borne bv C. and D,. but A. 

nonsuited. Afterwards C. biings an action 
against A, in which D, interested as well as 
(h, and C. is nonsuited. Tiie co-^t^ of the one 
nonsuit may be set-off against the other. 
(7 Connor v. Murphy, 1 H. BI. 6.57. 

A plaintiff having been nonsuited, and costs 
taxed for the defendant, the court refused to allow 
the plaintiff to set them off against cost^ to he 
taxed for him in an ejectment, in which he had 
obtained a verdict, bid which tlie defendant had 
obtained a rule nisi to set a^ide, and enter a non- 
'-uit. Ma,sferi}nti v. Mai in, 7 Bing, 485 ; 5 M. k 
P. 821 : I D. P. 0. 222 ; 9 L. -1. (o.s.) (\ P. 171 

By a decree of the (Vnirt of C^hancery, made 
ill a suit to wliicli A. and B. were parties", it was 
oideredflnt the former diould p;q\ to the latter 
certain co-ts, when taxed. In an action on an 
account stated, by A. ag.iinst J). : — Held, that, 
the costs imt having been lived, B. was not 
entitled to -et-off tlie ‘'Uin chimed to be due on 
foot of them, Treaey v. Barm leall, Ir. E. i\ 
C. L. 825-.EX. CTi. 

If, Upon the leference of an actum, the arbi- 
trator aw.irds the costs of a nonsuit to lie paid 
b^\ the one party, and a huger sum to he paid as 
a debt by the other party, the jiarty awaided 
to pay the smaller sum is enlilled to a set- 
off without motion. Fa/eu v. .\dauL\\ 4 Taunt. 
682. 

On a reference of an cjeclmerit and all matters 
in diffeiciicc between the pa i tie the arbitrator 
directed that a sum of mouey should be paid by 
the lessor of tlie plaintiff to the defendants by 
waay of compensation for buildings elected by 
them, and that a verdict sliouhl be enteied for 
the former. On motion, the court diiectel the 
sum awarded to the defendants to be set-off 
against the costs of the lessor of the plaintiff, 
saving the lien of their attorney. Doe d. 
Hwinton v. Smolair, 5 D. P. C. 27 ; 8 Scott, 42 ; 
2 Hodges, 111 ; 5 L. J., 0. P. ISl. 

Cross costs in twm suits ordered to he set-off. 
Budge v. Bulge, 12 Beav. 3b5, 

2. Bakkrdptcy of Party. 

In What Cases.] — ^Thc Court of Bankruptcy 
will not allow costs ot proceedings in the high 
court to bo set off against co-its of proceedings in 
bankruptcy. Griffin, B.r parte, Adamn, In re, 49 
L. J., Bk. 28 ; 14 Ch. D. 87 ; 42 L. T. 704 ; 28 
W. E. 714 — C. A. And sec Barnett, Iti re, supra. 

Costs to be paid to a party oivlercd, after his 
bankruptcy, to be set off against co>ts ordered to 
ho paiil by the same paitylieforc his bankruptcy. 
Lee V. Pain, 4 Hare, 225. 

tWs ordeied against Imiknipt to be setoff 
against those ordered in his favour. Hawley, 
Be parte, Weliardn, In re, 4 Dcac. k C, 572 ; 2 
Mont, k Ayr. 59 ; 4 L, J., IW, 17. 

The court refused, but without costs, a motion 
for special direction to the master, requiring him 
to deduct in his taxation of the costs of the 
parties, the costs which he should allow to the 
plaintiff (who had bacomo insolvent) after the 
decree had been passed and acted upon. Mummy 

27—2 
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V. JieaU, 10 Price, 113; Daniell, 35 ; IVil'i. Ex. Eq. 

127. 

{''o&ts oidered to be paid, but not taxed until 
after the bankruptcy of the person to receive 
them, cannot be set olf by the partv.from wiiom 
they were due, proving a debt under the coni- 
mis^ion. Jiluuhii^ Ex jMtie, 15 ^es. 5.19. 

3. Interlocutory Costs. 

Right to Set off.]— Interlocutory costs may 
be set off against final costs, where the payment 
of them at the time they are adjudged, is not 
strictly a condition precedent to ulterior pioceed- 
iiisB. ^Eoe d, Mope v. Cartu', 1 M. & Scott, 516 ; 

8 Bing. H30 ; 1 D. P. C. 269 ; 1 L. J., C. P. 97. 

A rule for staying proceedings in a second 
ejectment until the costs of the first have bemi 
paid will not be enlarged, in order to set off the 
costs claimed against any one to which the lessors 
of the plaintiff may become entitled on the trial 
of the s< ‘cond ejectment. TJoe d. d/ (id hiY. Paelic?-, 

4 Tyr. Ill; 3 L. J., Ex. 148; 2 0. cV M. 

b”>7. . ^ , 

A plaintiff, after having given notice of trial, 
withdiew his record, and the defendant obtained 
a rule for ])a 3 mient of the costs of the day, which 
were taxed. At the next assizes the plaintiff ob- 
tained a vcidict,''and a new trial was afterwards 
granted on payment of costs ; — Held, that the 
defendant might set oft* the costs due to him 
against tho^e payable on the rule for the new 
trial. Jh)r d. JJtmfjirfield y. AlUoff^ B. C. 
76d. 

A defendant, being taken in execution, on a 
ca. sa., applied to a jmlge for his discharge, on 
tln‘ giomid of irrcirularity in the proceedings ; 
the plaintiff made a cross application to amend 
the plow ‘(’dings, and the judge gave leave to 
amend, and ordeied “that the plaintiff should 
pav the detendant the costs of both applications 
—Held, that these being interlocutory costs, 
arising in the same suit as the judgment, and the 
order not making the payment of them a con- 
dition precedent "to the amendment, they might 
be set off against the judgment. Thompw/i v. 
Pneidi, 5 0. B. (N.S.) 685 ; 28 L. J., C. P. 153 : 

5 Jiir. (N’.fe.) 986 ; 7 5V. li. 210. 

Final judgment in an action having been 
sigiK'd against tlie defendant, he was arrested 
under a ca. sa., and discliarged by a judge’s order, 
with costs, to be taxed, against the plaintiffy 
and a summons by the plaintiff to stay taxatioii 
till the next term, in order to review the judge’s 
deciskm, was discharged with costs : — Held, that 
both th(‘Be costs were interlocutory costs, which 
might ho set off against the judgment. Melville 
V. Eee.mf E. B. k E. 321 ; 27 L. J., Q. B, 318 ; 4 
Jiir. (N.S.) 11 46. 

Interlocutory costs may be set off against each 
other, although no express leave is given for the 
purpose. Lfvi/ v. Erew^ 2 B. G, Eep. 142 ; 5 
D. ^ h. 307 ; 12 Jur. 119. 

Where the petitioner did not object, costs of 
unnecessary matter in a petition set-off against 
other costs, and respondents to pay costs propor- 
tionate to difference; but where the paities 
objected, tlie court referred it to the master to 
tax, on the footing of the matter being unneces- 
sary. Jiedmindee (%intieH^ Jti re^ 12 Jur. 666. 

Exceptions for insufficiency were heard 
before the court in the first instance, under 
Sir (4. Turner’s Act ; the costs of those allowed 
were set off against those disallowed. y. 

13 Beav. m. 


Costs of exception albved, mnl eff those 
disallowed, apportioned and set oft. JJ^ilnj v. 
Wodiam, 32 Beav. 69. , , , 

Where a plaintift is ordered to pa} costs C)n 
iiiteilocutory applications, vhich m'c partly m 
respect of matters in the smt itself, and 
in other suits, the defendant has a light to set oft 
those costs against costs which he is oidered to 
pay, where the plaintiff is alone the applying 
party ; but where he is not, hut othcis join 
him as to their interests, there is no such right (3f 
set off. Jemiee v. Morrif 11 W. L. 94.., 2 A. K. 
479. 


4. Against Debt. 

Costs given to the plaintiff ^out ^of the fund 
in question, directed to beset oft against payment 
out of such fund erroneously made by the trU'.tees 
to the use of the plaintiff. Cooper v. Pitcher, 4 

Hare, 485. . . i 

By an order of the court, the costs to be iiicuiied 
by a married woman, suing by her next friend 
in a future proceeding, were ordered to be paid 
to A. B., her solicitor. Pen ling the proceedings, 

A. B. was discharged, and C. D. app( anted soli- 
citor. A. B. received the vhole costs: — Pleld, 
that A. B. could not set off, as against the amount, 
a debt due to him from the next friend. Bailey 
cj- Hope, Ex parte, 14 Bear. 18, 

A defendant, with his mother's money, pur- 
chased leaseholds, which were assigned to him, 
and subsequently, at her request, he co\ enanted 
to hold them upon trust for her for life, and 
afterwards for himself and two others. He after- 
wards re-assigned them to his mother, who sub-let 
them to the plaintiff. The mother received the 
rents from the sub-lease during her lifetime, and 
on her death the plaintiff, in ignorance of the 
eal nature of the lessor's title, paid the rent to 
her executiix. Disputes arose between the 
persons interested under the settlement, _ and a 
suit was instituted, m the couise of vsdiich the 
defendant was declared to he a trustee of the 
leaseholds upon the trusts of the settlement. 
The defendant subsequently brought ejectment 
against the plaintiff, and failed in it, but succeeded 
in a replevin. The plaintiff then filed a lull for 
a declaration that he was entitled to set off the 
costs due to him in the ejectment and other items 
against the lent due from him to the defendant. 
The defendant demurred for want of equity : — 
Held, that the demurrer must be allowed. Pratt 
V. Keith, 33 L. J., Ch. 52S ; 10 Jur. (N.S.) 305 ; 
10 L. T. 15 ; 12 W. li. 394. 

A decree was made, dismissing a bill with costs, 
against husband and wife, so far as it sought to 
charge the separate estate of the wife. The hus- 
band wms also declared liable to the plaintiff for 
certain occupation rent : — Held, first, that the 
costs of dismissing the hill should be paid to the 
husband alone ; and, secondly, that the plaintiff 
was entitled to set off the occupation rent against 
the costs payable by him. Wright v. Chard, 4 
Drew. 702 ; 1 L. T. 182 ; 8 W. K. 122. 

The court will not order costs due from one 
party to another to be set off against a sum ob- 
tained from the former by the latter to obtain 
his liberation from an illegal arrest, but ordered 
by the court to be repaid. Pitt v. Coomhen, 1 H. 

& W. 13 ; 2 A. & E. 459 ; 4 N. & M. 535 ; 4 L. J., 
K. B. 83. 

Costs wnll not be set off against sums due on 
an unascertained account. Wkalley v. Rainage, , 
8 L. T. 499. 
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5. When Right Lost. 

The execution of u writ of attachment for co^ts 
doe^ not depnve the party issuing it of any lien 
or I ight of set-oil he may pos-ess for the pay- 
ment of such costs. Bau'tree v. ^Vatwn, 2 Keen, 
713 : 7 L. J., Ch. 183. 

An order was made against a plaintiff for pay- 
ment of the costs of an application for an in- 
junction, and execution was issued upon failure 
of payaieut. but no letui'n had been made to the 
writ. The defemlant was subsequently ordered 
to pay the cosL of an application to dismiss the 
bill. _ An appeal by the plaintiff against the first 
decision was still pending. The defendant moved 
to set off his costs against those ordered to be 
paid by the plaintiff. The motion was granted, 
upon the defendant undertaking not to levy for 
more than the balance ; and as the defendant 
had not applied for a set off when the order was 
made against him, no costs as to the application 
were given on either side. Jiryon v. Metn) poliia n 
Sahuut Omnlhits' Co,, 28 L. J., Ch. 71)8 ; 7 W. R 


6. Staying Proceedings. 

Interlocutory Costs and Costs of Appeal.]-— A 

paity, who under a foimer order in the action 
was entitled to certain costs out of the estate, 
appealed from an inteilocutoiy tyrdcr, and his 
appeal w as dismissed with cods." I'hc respoiulent 
asked that under Ord. ijXV. r. 27, mib-i. 21, 
thc'^c costs might be set-off' against the co^ts 
which the appellant was entitleil to receive, the 
certiiicateof the taxation of which was remly for 
simiature. The court declined to order the set- 
off, but directed that no co^ts should be paid oat 
to tlie appellant tor a fortnight, so as to gi\e the 
respondent time to carry in his bill of costs ot 
the appeal, that the set off might be c<»iisKleied 
by the taxing-master. Cmioshay, In re, JJenni,s 
V. Craicishay, 45 Ch. D. 318 ; 63 L T. 51)7 — C.A. 

Probable Costs in another Action — Time for 
Application.] — An action for inlringement of a 
patent, and a ciuss-action by the defendant fur 
groundless threats, h<ul been set dovMi together 
for tiial. The judge held at the trial of the first 
action that the defendant had infringed, and 
gave judgment for the plaintiff in the fiist 
action, and as a consequence lUsmisscd the cioss- 
actiou of the defendant. On appeal, the Court 
of Appeal held tliere had been no inlringement, 
and dismissed the fiist action with costs, ami 
ordered the cross-action to he reniitte<l for trial 
again to the judge below. Though the delen- 
dant ill the first action had been ordered to gn e 
security for the costs of the appeal, the plaintiff 
in the first action did not, on the occasion of the 
judgment of the Court of Apiieal, apply to the 
Court of Appeal for a stay ol taxation m ordei 
that any costs which the delendaut in the fiist 
action might become liable to pay, if his cross- 
action lor threats were nut successful, might be 
set off against the costs onlered to he paid by 
the plaintiff' m tiic liist action to the delendant ; 
but, on a subse«pient occasion, the plaintiff did 
make such an application : — Held, that tlic appli- 
cation must he refused, as the defendant iu the 
fiist action had then, by the judgment of the 
Court of Appeal, obtaineil a present right, which 
he could not be deprived of, to payment of the 
costs in the first action. Autnmtfo Wetglimg 
MMhtm Vo.Y, ComUmd WmghUi^g and Adm~ 


tidmq Maelthie Cn„^% L. J., Ch. (547 ; 61 L. T. 
531) ; 37 W. R. 636— G. A. 

Semble, if the application for stay of taxation 
foi tlie puipo'-es of set-off had been made on the 
occasion of the delivery of the judgment in the 
fiist action by the Court of Appml, it would 
probably under the circumstances of the case, 
ha\e been granted. Ih. 

In a suit for tithes, the plaintiff obtained a 
decree with costs, for part of his demand. As to 
the remainder, issues were directed, which issues 
were afterwai’ds found for the defendants. The 
couit stayetl the payment of tlie costs decreed to 
the plaintiff, in order that the defendants might 
have an opportunity to set off, as against those 
cods, the costs of the isaies. Tayho* v. € 00 %, 
Youiige, 201. 

7. Solicitor’s Lien. 

Distinct Proceedings.] — Ord. LXV. r. 14, 
allowing a set-off for costs notwithstanding the 
Solicitors lieu, applies only to costs in the same 
])ioceeding. fftisseU v. Stanley, (55 L. J., Ch. 
RH ; [lb%] I (di. 607 ; 711.. t. 375 ; 11 W. R. 
405. 

Uiultr Ord. LXV. r. 14, the costs of an un- 
' suci'os^lul application by a ilcfemlaiit for a 
' eeriiorari to remove a county court aettoii to the 
hiuli couit cannot he set-off ag.iiiist the costs 
' suh^e(pieutly ordered to he paid h^' the plaintiff 
on the .lOtioii in the comity court htungtlismis^ed, 
in ismucli us the application for the ccitiorari 
and the county couit acti)jn are distinct and 
nidc[)cndciit pioceedings. Ih. 

Cross- Judgments in Distinct Actions — Discre- 
tion, j — Wlufflier r. 14 of Ord. LXV. of the Rules 
of Couit, 1883, docs or does not apply to the case 
ot cros'^-judgmeiits in distinct actions between 
tliesame parties, the allowinga set-oif for damages 
or costs between parties is a matter in the dis- 
ci ction of the court. JHeardx v. Hepc, 54 L. J., 
B. 371) ; 14 Q. B. D. 322 ; 5.3 L. T. 61) ; 3a 
W. U. 672— C. A. 

The plaintiff in a patent a(*tion brought a 
sepal ate trade mark action againd the same 
delendant. An a\»peal by the plaintiff* from the 
judgment in the patent action was dismissed 
with cuds. Under an older in the trade-mark 
action, certain costs in that action were ordered 
to he paid by the liefcndant to the plaintiff. 
The delendant in the patent action having issued 
execution for the costs of the appeal iii that 
action, the plaintiff paid the same to the sheriff 
under proted. The plaintiff in that action then 
moved, under Ord. LXV. r. 14, that, notwdth- 
standiiig a lien claimed by the defendant’s solici- 
tor on the costs ordered to he paid by him, the 
}>lamtiff, on the appeal, he might sot off against 
tho^e costv, the costs ordered to be paid by him 
in tlie trad(‘-mark action, as well as certain costs 
in the patent action which, prioi to the appeal 
m that action, had been ordered to be paid to 
him by the defendant : — Held (following Ed- 
wttr(hs V. Hope, supra), that Ord. LXV. r. 
11, a]>plied only to costs in the same action, 
and not to costs in different actions: and that, 
accordingly, the plaintitfs right to set off .his 
costs m tile traile-mark action against the appeal 
costs in llie patent action was intercepted by the 
holicitor’s lien ; but that his right of set-off as to 
the costs in tlie patent action only was not so 
intercepted. Blakey y. Latham, 41 Ch. D. 618 ; 
60 L. T. 624 ; 37 W. R. 660. 
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If A. recoveis against C., and C, recovers 
against A. and B., the court will permit C. to^ set 
off the damages which he has i*ecovered against 
those obtained by A., on his undertaking that the 
bill of A.’s solicitor in the first action shall be 
satisfied, he having a lien on the judgment for 
his costs. Mitchell v. Ohljield., 4 Term Kep. 
123 ; 2 E. E. 342. 

The lien of the plaintiff's solicitor upon the 
debt and costs recovered in the cause after 
affirmance upon a wiit of error, must be satisfied 
before the defendants are entitled to set off 
against them a judgment recovered by them m 
another caii^e agunst the plaintiff. Middleton v. 
mu, 1 M. & S. 210 ; 14 R. E. 422. 

No set-off* of judgments wifi, be allowed, even 
though they arise out of the same award, without 
satisfying the solicitoi’s lien. Domett v. 2Iellij<r, 
2 D. l\ V. 540. 

The right of setting off one judgment against 
anoiher is not a legal light, but is given by the 
€( putable jurisdiction of the com t with refeience 
to all the ciicumstances of the tiansaction. and 
will not be allowed so as to defeat the solicitors 
lien for costs. tSimp^rn v. La ml), 7 El. ik Bl. 81 ; 
2(5 L. J., Q, B. 121 ; 3 Jiir. (X.S.) 412 ; 5 W. E. 
227, 


'Where Plaintiff’s Solicitor really Plaintiff.] — 

Plaintiffs in an ejectment at law lecoveied 
against the dcfemlants with costs, which they 
assigned to their solicitor, the plaintiff in the 
suit in equity, against the same defendants ; 
but the assignment vas not executed by all the 
parties. Tlie bill in equity was di.smis.scd, with 
costs, amounting to lcs'^ than the costs at law : 
— Held, that the solicitor was not entitled to 
set off’ the costs of dismissing the bill against 
so much of the costs of the action at law, either 
in his character of solicitor or assignee of the 
plaintiff's at law. Gmiinn v. Knmn, 7 Ir. Eq. E. 
271. 

A successful defendant’s costs will be set off 
against the costs of the plaintiff, without regaid 
to the lien (jf such plaintiff’s solicitor, if shovn 
that the ^olicitoi is substantially the plaintiff in 
the cause. Pocork v. O' Shammay, 6 A.<fc E. 8U7. 


Costs against Debt.] — An older having been 
obtained in 1847, superseding a commission of 
bankruptcy against B., with costs, to be paid 
by the petitioning creditors, and, before those 
costs were paid, B. in 1849 was tlischarged 
under the Insolvent Act:— Held, that the as- 
signee, who had been one of the petitioning 
ercditois in bankniptcy, took, as oidered in 
1817, subject to the lien of the solicitor who 
obtained the order, and could not be allowed 
to set off against that lien a debt due to himself 
by the m'-olvent when those costs were incurred. 
<9/7*, parte, 1 Ir. Ch, E. 102. 

A lulewas obtained by the defendant’s solicitoi 
to set aside the serviec of the writ for irregularitv 
with costs. The tlefendant afterwaids became 
bankrupt Held, that the plaintiff might set off 
Ills debt against the costs of that rule, and that 
the defendant’s solicitor had no lieu upon those 
COBtH. Marshall v. iieary, 9 L, J. (o.S.) K. B. 9. 

A., l>eing at the time a creditor of B., pre- 
rnimi a petition in bankruptcy against B., which 
wm dlimisaed with costs. A., before the final 
^xaiion of the costs, having executed a creditor’s 
tod m the fom of Schedule D to the Bankruptcy 
Atl ol IBSi, B, applied for leave to ime exeem 
turn for the costs on which hjis solicitor claimed a 


lien Held, that there could have been no set 
off m respect of two such debts in equity ; and 
that B.’s solicitor having, in consequence of his 
lien, a joint interest with B. in the costs, and B. 
being thus pro tantoa trustee for his solicitor^ for 
the costs when paid, tlicie could be no set off in 
bankruptcy. Davies, In re, P lei (uul, Esr parte, 
36 L. J., Bk. 4,0 ; L. E. 2 Cli. 808 ; 1.”) W. E. 
1160. 


Money in Solicitor’s Hands.] — A solicitor vho 
receives rents in a cause, without the authority 
of the comt, will be ordered to pay them over 
to the leceiver, and cannot letain them on the 
gioimd of lien, or set them oil: against costs 
alleged to be due to him fiom the plaintiff. 
TT7 ZA'//m* V. Townsliend, 1 Euss. M. 361. 

A liquidator is not entitled to make any pay- 
ment to his solicitor without the sanction of the 
court ; nor may such solicitoi set off his costs 
against funds recoveied thiongh his own exertions. 
All moneys must in the first instance be paid 
into court. Union Cement and Brlelt Co., In re, 
2(5 L. T. 240 ; 20 W. E. 361. 


Effect of Attachment.] — The solicitor is not 
deprived of his lien on the funds in court, for 
his costs in the cause, by having issued an attach- 
ment against his client, and committed him to 
gaol for non-payment of his hill : but tiie costs 
which he may leceive in the cause are to be 
taken in discharge of the attachment, pio taiito. 
Dai ICS V. Di/sh. Yoi nge, 358. 

The Loid Chancellor on the 8tli November 
ordered the defendant to pay costs to the })lain- 
tiff, but the order was not completed till the 
23 id December. The Master of the Rolls on the 
15th December ordered the plaintiff to pay costs 
to the defendant, and on the H)th the plaintiff 
off’eictl to set off the costs. The defendant in 
January following issued an attachment for the 
costs : — Held, that the plamtift’, notwithstanding 
he w'as in contempt, might, uncler these circum- 
stances, move to set off the costs. Cattell v. 
Uimons, 6 Beav. 301 

The execution of a wnit of attachment for 
costs does not deprive the paity issuing it of any 
lien or right to set off he inav j ossc'-s for the 
payment of such costs. Dauiree v. Watson, 2 
Keen, 718; 7 L. J.. Ch. 183. 


Property Preseived.]— A lien rn an estate for 
costs, as betw'ecn solicitor and client, allow’cd to 
a solicitor, the pioperty having been preserved 
for the benefit of all paities inteiested, nolwnth- 
standing an oidci diiecting pa}nicnt e)f the costs 
out of the estate to the client, and an alleged set 
off in lespect of a debt due from him to the estate. 
Dailey v, DirehaV. 2 Hem. k M. 371 ; 11 Jur. 
(N.S.) 57. 

And see SOLICITOE. 


Trust Estate.]— Wheie a poison, at the time 
ot an 01 der being made for the payment of his 
costs by tmstces on a j etition in the matter of a 
trust, IS indebted to the tiust estate, although 
the amount is not then asceitained, he cannot 
get any ot such costs until he has paid the 
amount due from him to the tiust, and the 
tiustces, therefore, can set off the costs payable 
by them against the amount due from him. HiS 
solicitor cannot be in a better position than he is 
himself, ancl has no lien on such costs. MmtM, 

r 


o T. 441-c. a; 




845 


COSTH — Set-off of. 846 


feccus, as to the costs of th ' trustees incuiTed 
in roGoveiing such amount. Ih, 

In same Action ]— By an aibh. itor’s award in 
an action, the pi iiutiff was oidered to par a sum 
of money to the defendaiit, and the defendant 
was ordered to pay the plaintiff a part of his 
cost^ when taxed Held, that the defendant 
was entitle 1 to have the debt set off against the 
taxed costs, and th it the right of set off in such 
a case was not inteifered with by the oi dinary 
solicitor’s lien for co-ts PrinqU v. 6-7fW//, -IS 
L. J., Ch. 380 ; 10 Ch. D. 076 ; 40 L. T. 512 : 27 
W. K. 574. 

Where tlure are cods in equity and at law due 
from the oi)pO'iite paities. the court will not set 
off^the costs at lawagiin^t those in equity, if the 
solicitor ill c piity claims his lien on the iattei. 
Smith V. 1 Anstr. 01 ; 3 R. R. 547. 

Rule 61 of Hd.ry Term, I8“)3, do.s not prohibit 
the sett 111 off matiiil claims for cods between 
the parlies in th • s ime suit. In an action again''t 
three, a verdict was found against one tiinl in 
favour of the o hn two :-~Held, that the costs of 
the sucocssiiil (hfeiidmts might be dedinded 
from the amount of damages and costs payable 
to the plaintiff by the other defend int, without 
regard to the hen of the plaintiff's solicitor. 
Sfporge v. EhUtn, 1 Scott, 518 ; 3 I). P. (’. 4P.) ; 
1 Bing. (N.C.) 513 ; 1 Hodges, 03 ; 1 L. J., V. P. 
J67. Sec Zpp v. Kendall^ 5 N. k M. 310 ; 3 A. 
k E. 707 ; 1 H. <S: W. 316; 5 L. J.. K. B. 11), and 
Mfrmtm v. (hmpnson, 1 D. (N.s.) 718 ; 4 Sco*r 
(N.U.) 735 ; 4 Man. k G. 243; 11 L. J., (\ P.lOl. 

Rule 63 of Hilary Toim, 1853, only applii^s to 
cases in which the court has a discrenon to allow' 
costs or damages of different actions to bo set off' 
against eafth other, and wdiere there has been an 
application to allow such set-off. JJatin v. 

10 C. B. 420 ; 1 L. M. & P. 608 ; 20 L. J., C. P. 
1 ; 15 Jur. 88. 

The lien of the plaintiff's solicitor upon the 
debt and costs lecovered in the cause must be 
satisfied befoie the defendant is entitled to set 
off the costs lecovered by him in another cause 
against the plaintiff. BtmuUe v. Ftiller, 6 Teini 
Rep. 456 ; 3 R. R. 230. And see 01 ii.s‘fpr v. Jf/picer, 
S Term Rep. 69. 

Costs receivable and payable by two j> ii t les 
ordered to be mutually set off wuthout regard to 
the lieu of the solicitors. The Master of the 
Rolls has jurisdiction to direct costs which hive 
been ordered by the Lord tOianc'dlor to be j^aid 
by the defendant to the plaintiff to be sc off 
against costs orilcred by the Master (jf the Rolls 
to be paid by the plaintiff to the defend int. 
Caitell V. Simons, 6 Beav. 30 L 

The court made absolute without costs, a rule 
for setting off the costs of a successful defendant 
against the dimages and costs awarded for the 
plaintiff against the other defend mt, disregarding 
the solicitor’s lien. RawUntjs v. Sewell, 1 Scott, 
231. 

Where a party in a suit hxs a right of set oft', 
it has priority over the lien of the solicitor, 
which is always subject lo the ecpiities between 
the parties. Jen nor v. MirrU, 1 1 W. R. 943. 

Xn etj^uity, the solicitor’s lien is only upon the 
balance of costs arranged according to the 
, equities of the parties. Taylor v. Popham^ 15 
Ves, 72, 

Sums of costs incurrcil in the same suit or 
proceedings, though payable under different 
orders, may be set off against each other ; and 
right of the pirties is not affactel by the 


solicitor & lien. So held, where the defendant 
after becoming liable under oiders in the 
suit to pay costs to the plaintiff, had changed 
his solicitor, and subsequently under another 
order became entitled (o receive a smaller sum of 
co^ts from the plaintiff ; and although the ap- 
plication to set off was made by the plaintiff 
after notice from the (kfend.int’s solictor that 
he claimed a hen upon tlie smaller sum. Pohmis 
V. Buee, 17 L. J., Ch 414; 8 Ch. B. 198; 26 
M". R. 393. 

In an a dion containing several counts in the 
decdaiation, some issues were found for the plain- 
tiff ami some tor the defendant : — Held, that the 
master was correct in deducting the costs of the 
defendant’s i -sues flora the plaintiffs costs, and 
tint the lien of th„ plaintiff’s attorney was only 
upon the balmce coming to the plaintiff. Bades 
V. Eiuraft. 3 I). B. C 6s7. 

A paituersin'p suit having been compromised 
upon the ter ns ot tlr> plaintiff taking the assets, 
and co\(nantinLr to pay thereout and to the ex- 
tent theieof the <*osis of the -lut, etc., and the 
defendant eo\enant inc, so soon as these liabili- 
tio5 hid liemi disehiiged, to pay in a eertain 
O', ent a sum ot mon w to the phiintiff, by an 
order m tt e suit the compromise was confirmed, 
and tile plaintiff was onleie<l to jiay the eosls as 
coven intod out of assets to be reeeived by him. 
An acemiiit wa^ afterwaids settled between the 
parties wfindi show’ed assets in excess ot liabili- 
ties including the costs ; but the plaintiff alter- 
w'aids allcLdiu tint the moneys liad become 
payable iindei the defemlant s covenant, claimed 
to set them off against the defemkmt’s costs. 
Upon an application liy the defemlant and his 
sohciior foi an order tor payment of his costs : — ► 
Held, that, apart fiom olhci considerations, the 
solicitor lilt ervenin J- had such a Len on the 
deffuid.int’s costs payable under the order as 
piecluded the set-off. J lei run v. // lUon^ 47 L. J., 
Ch. 571. 

Interlocutory Costs.] — By a judge's 

Older, the defemlant wms allowed to go to 
tiial upon payment of a certain s uni of money, 
together with the co^t> of the cause up 
to the (lite of the order ; and the deiendunt 
ha\iiig recoicied a \erdict wdthoiit previously 
complying w'lth the terms of the order : — Held, 
that the costs taxed in his favoui on the postea 
colli I not be set off' against the mteiloeutory 
cosN, as to (.epiive the plaintiff’s .ittorney of 
his lien. A\pinf(ll v. Stamp, 4 D. tSc R. 710 ; 
3 B. ic C. I US. 

The pliintiff havinu siicceedul upon I'sues of 
fact joined upon two counts, but judgment 
h iving been given upon a demurrer to a thir t for 
the detciuliut, ubt.iiaetl a rule to show cause 
w’hy satisfact on should not be entered upon the 
roll as lo the defem lint's costs, and those costs 
be delucted fio n his ow’ix damage', and costs, 
w'lthout leg lid to the hen of the defendant’s 
attorney. The nili was made abstdiite : — Held, 
tint in such case the defendant’s cods wore 
“ iiitcilooiitory Cod', in the s.ime suit,'’ within 
the rule of court, ami that the former part of 
Hu rule, prolidfitmg the allowance of any set-off 
of Costs to the prejudice of the attorney’s lien, 
applietl only to the cise of cods of different 
suits. Seott V. Be lliehehmry, 2 L. M. & P. 
421 ; 11 C. B. 447 ; 20 L. J., C. l\ 263 ; 15 
Jur, 882. 

Interlomtory costs may be set off against final 
costs hi the same cauu, wAhou" iAfo<cnie to the 
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attoiTiev’s lien. IlallUlay v. Lawcs., 5 D. P. C. 
636: 3 Bing. (N.C.) 774; 4 Scott, 475; 3 tTodges,13a 

Atter yerdict, a rule nisi for a new trial was 
granted, and on the hearing, the cause and 
another cause betw'een the same parties then 
pending in a county court, and all matters in 
difference between the parties to these causes, 
were by consent referred, the costs of the cause 
respectively, and of the rule to abide the event, 
and the costs of the reference and the awaid to 
be in the discretion of the arbitrator, the 
attorney for the plaintiff in both actions being 
the same. The aibitrator decided the cause in 
the superior court in favour of the defendant, 
and the cause in the county court in favour of 
the plaintiff, with damages 45L 10a*. 6^7., and 
ga\e the plaintiff the costs of the reference, and 
divided the costs of his award : — Held, that 
the costs of the cause and of the rule could 
not be set off‘ against the money and costs 
payable to the plaintiff in the other cause, to 
the prejudice of the lien of the plaintiff’s 
attorney, as they were not interlocutory costs 
in the same suit awarded to the arlverse party, 
within the proviso to the rule. Littles. Phil- 
pom. 2 B. & B. 383 ; 31 L. J., Q. B. 125 ; 8 Jur. 
(N.S.) 1175. 

To what Costs applicable,] — The solicitor’s 
lien does not extend beyond his taxed costs in 
the particular cause, wheie one judgment is set 
off against another. Watson v. Ma,s1}aU, 1 
Scott, 658 ; I Bing. (K.C.) 366 ; 3 D. P. C. 688 ; 
1 Hodges, 73 ; 4 L. J., C. P. 266. 

But such lion only extends to the ueneial 
balance of the costs. Howell v. IlanJinq, 8 
East, 362 ; 3 K. B. 168. 


K. IIECOTEIIY OF COSTS. 

1. By Application to the Court. 

B hen* theie aie several defendants, each is 
liable for the whole costs ; and if, after satisfac- 
tion fiom any one, the plaintiff takes it against 
another, such defendant may apply to the couit. 
WtJ,son V. Foot. Bull. N. P. 885. 

One of se\eial defendants, \\ho had given a 
general lelease tu the plaintiff after the costa of 
a noiiHuit had been taxed, was ordeied to pay to 
the other defendants their shares. JDadom v. 
CoHioMHi. Bull. N. P. 835. 

Action for bi caking and entering the plaintiff’s 
close and cutting heath ; plea, not guilty, and 
veidict for the plaintiff. On the trial it appealed 
that the tiespasses were committed by the diiec- 
tion of A., and the heath taken to his premises 
On a motion being made that A. should pay the 
plaintiff the damages and taxed costs the court 
refused the application, as the plaintiff ought, 
betou* he bi ought the action, to ha\e ascertained 
who was the substantial defendant. JDerlieleu y 
10 B. lie C. 113. ' 

Ac exiat does not lie in icspect of costs taxed in 
a c hnnceiy suit. Goodman y.Sa ^m*, 5 Madd 471 

Modi* of pioceoiling to compel payment of 
cosK by one not a party to tlie suit, jitt ^Gen 
y. Skinnem' 70., (’. P. Coop. 1. 

How payment of costs enfoiced by and against 
mmmH not a party to the suit. .Sanger y. 
Gm diner, C. P. (V)op. 262. 

Order against two persons Jointly to pay costs : 
the piocess for giving it effect may be joint or 
several, ie. 

When a plaintiff has given notice to the defen- 


dant to discontinue the action, and the costs 
have been taxed, no further order of the court is 
reqiiiied to enable the chief clerk to issue a writ 
to enforce payment, and the wiit may be varied 
to suit the circumstances of the case. Ord. 
XXIII. (Judicature Act) has the force of an 
order of the judge or couit. Bolton v. Bolton.^ 
35 L. T., 358 ; 24 W. E. 663. 

Proceedings stayed— Dismissal of Action,] — 

The defendant succeeded on a demurrer to the 
plaintiff’s statement of claim, and plaintiff' was 
ordered to pay the costs of the demurrer, liberty 
being given to him to amend. He amended 
accoidingly, and the action was set down for 
tiial. The plaintiff failed to pay the costs, and 
the defendant obtained an order to stay proceeil- 
ings until payment. Five months after the date 
of this order, the costs being still unpaid, the 
court ordered the action to be dismissed unless 
the costs were paid within a month from the date 
of the notice of motion. White v. Bromine, 2(> 
W. R. 312. 

2. By Action. 

In what Cases.] — An action will lie on a final 
Older of the Privy Council for payment of costs, 
notwithstanding the order is made in a proceed- 
ing collaterally to the original suit, and that suit 
is still undetermined. liiiteliimon y. Gillenpie, 
11 Ex. 738 ; 25 L. J., Ex. 103 : 2 Jur. (n.s.) 403 i 
4 Wk R. 302. 

A motion made by a defendant in an action 
pending in the Queen’s Bench in Ireland to set 
aside proceedings was dismissed with costs to the 
plaintiff Held, that no action would lie for 
those costs 111 this country, and that the order 
awarding them could only be enforced by attach- 
ment 111 Ii eland. Sheehy v. Profemonal Life 
As6uranee Co , 2 C. B. (N.'s.) 211 ; 26 L. J., C.‘P. 
301 ; 3 Jur. (N.S.) 748. 

An action will lie on an order of the House of 
Lords directing an unsuccessful appellant to 
l)ay the lespondent’s costs, ^farhella Iron Ore 
Co.^f Allen, 47 L. J., C.P. 601 ; 38 L. T. 815. 

An Older of the Piesident of the Piobate 
Division that defendant pa}*” plaintiff a named 
sum, being the amount of plaintiff’s taxed costs 
of a discontinued piobate action winch defendant 
had been oidered to pay, may be enforced by an 
action m the Queen’s Bench Division. Barton'^ 
Gregory, 14 R. 735 ; 73 L. T. 10— C. A. 

An action lies to recover the costs on an 
indictment for libel given by 6 7 Viet. c. 96 

s. 8. Richardson v. Willis, 42 L. J., Ex. 68 • 
L. R. 8 Ex. 69 ; 28 L. T. 71 ; 12 Cox C. 0. 351. 

Costs payable under a judge’s order can be 
recovcied by action or counterclaim. Phihwtt 
V. Lehain, 35 L. T. 855. 

_ All order made by the court, upon an applica- 
tion to stiike a solicitor off the lolls for mis- 
condnet, that the solicitor shall pay tlie costs of 
the piocetdings may, by virtue of Old. XLII. 

24, be enfoiced by an action upon the order. 

6Vc;*y6«, 65 L. J., Q. jj. 249 ; [1896] 
1 Q. B. 48 ; 73 L. T. 599 ; 44 \V. B. 245— G. A. 

An unsucces‘'ful application by the person to 
whom the costs are ordered to be paid to attach 
tlie solicitor for disobedience to the order is no 
bar to a subsequent action upon the order. J5. 

Agreement Binding on Parties.]— The quarter 
sessions, oil appeal, ijuasliccl an order made: 
against the detendant by the petty sessions, sub- 
ject to a case tor the consideration of the Queen’s 
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Bench Division, and further ordered tliat the 
costs of the appeal then before it should abide 
the event of the decision of that court. The 
case, which was stated and signed bj" the chaii- 
nian of the <|uarter sessions, after stating the 
question submitted to the Queen’s Bench "^Divi- 
sion, contained (inter alia) the following clause : 
— “ The court ai e . . . in all respects to exer- 
cise the power of the sessions to confirm, amend, 
alter, vaiy, modify, or reveise their decision m 
such manner and to such extent as to such court 
shall seem expedient and proi)er ; costs to follow 
the event.” At the hearing of the case, the 
Queen’s Bench Division quashed the order of the 
quaiter sessions, but the judgment was silent as 
to costs. In an action brought to recover the 
costs incurred in the argument of the case, and 
also the costs of certain applications made to the 
quarter sessions from time to time until the 
judgment of the Queen’s Bench Division in the 
plaintiffs favour was obtained : — Held, that the 
words ‘‘costs to follow the e'vent ” referred, and 
were intended to refer, to costs such as were 
claimed by the plaintiff in the action, Lear v. 
Boftbig, 44 L. T. 58 ; 45 J. P. 240. 

Held, also, that these woids, althomih con- 
tained in a case stateil and signed only by the 
chaiiinan of the quarter sessions, amounted to 
an agreement which was bindiinr on the parties 
to the case, and that the defendant was tlierefuic 
liable to pay the costs so inciured. Ih. 

Taxation not a Condition Precedent.] — An 

awaid for costs geneially, without ascci taming 
the amount, is good under 11 vV; 12 Viet. c. lifi, s. 
127, and the party to receive, after delivering bis 
bill for the amount, may maintain an action to 
recover them, 'i he party to pay may have the 
costs taxed, but the taxation is imt a condition 
precedent to the other party's light to bring an 
action to recover them. Jlohhs worth v. B'/ds’c/q 
4 B. A ^5. 1 ; 32 L. J., Q. B. 289 ; 10 Jur. (N.S.) 
171 ; 8 L. T. 481 : 11 W. K. 733— Ex. Oh. 

The right to costs is entiiely independent of 
the taxation of them, and an action can lie main- 
tained for costs though the amount of tliem has 
not been pie\umsly settled or ascertaiiie<l by 
taxation. Met rojwl ita n 1)}, strict if//, v. iSharjje, 
50 L. J., Q. B. 14; 5 App, Cas. 4^5; 13 L. T. 
130 ; 29 AV. K. 617 ; 41 J. F. 710— H. L. (E.) 

Taxation of the costs is not a condition piece- 
dent to the plaiutili s light to bung an action to 
recover them. Lear 41 L. T. 58 ; 45 

J. P. 240. 

3. By Attachment oe CHARGixa Order 
ON Shares. 

Attachment of Debts.] — The order for costs on 
dismissing an action for waint of piosecution is 
not eiifoiccablc by attachment of debts under 
Old. XLAh r. 2. Crenieiti v. /^ '/'»////, 18 L. J., 
Q. Ih 337 ; 4 Q. B. D. 225 ; 27 W. li. 11 1. 

Umler sub-s. 8 of s. 25 of the .hulicature Act, 
1873, llie Divorce Ooui L has power to attach a 
debt due to a respondent in older to compel 
obedience to an cider of that couit for payment 
of costs. Whlttiiker \, \Vhlitiilnn%ol E. J., P. 
80 ; 7 P. D. 15 ; 17 L. T. 131 ; hO W. 11. 13L. 
But Ace preceding cane. 

Attachment of Persons for Kon-Payment of.] 

— Upon a motion for attachment, no order was 
mhde, except that the respondent pay the costs 
of the motion. Upon (lefault in payment : — 


\ecovery of. 

Held, that the court had no jurisdiction to 
commit to prison for the default. Michkthwaite 
V. Fletcher, 27 W. R. 793. 

AVhere costs are directe<l to be paid to A. or 
his solicitor, a personal demand by A. alone is 
sufticieut ground for an order of committal against 
the party for non-payment of such costs. Biaclk^ 

E.r parte, 3 Dcac. 53. 

Sec also DEBTORS ACT. 

Charging Property with.] — A plaintiif’s bill 
having been dismissed with costs, an order nisi 
charirimr railway shaies belonging to the plain- 
tifp with the amount of the defendant’s costs 
w^hen taxed w'as made befoie taxation. Barm 
V. Irnng, 46 L. J., Cli. 423 ; 3 Ch. D. 291 ; 34 
L. T. 7.52 ; 25 W. K. 66. See further EXECU- 
TION. 

Where a motion was di-niissed with costs, and 
evciy endeavour imule to serve the paity with a 
subpoena for them had failefl, the court enforced 
the order by charging governnicnt stock of the 
party, under 1 iSc 2 Vict. c. 110. Blake v. White, 

3 Y.\ Coll. 431 ; 3 Jur. 719. 

A decree deelaiiiig a plaintilf entitled to onc‘- 
fifth of the proceeds of sale of chattels, and 
(liiecting an account to he taken of what was 
due, and piument of such amount together with 
tlie costs of the action to him, docs not entitle 
him to a charging onlcr uiidm' 1 & 2 Vict. c. 110, 
s. 1<S, or to a slo}j ordei against funds in court in 
anothci suit belonging to the same defendant, 
Widgerg v. Tepper, 6 Ch. D. 361- ; 37 L. T. 
297 2.5 W. U. 872. 

Pal tics interest(‘(l in a fund standing in the 
iiaiiHuJ the aecouutaiit-gciieral in one suit were 
nrdeied to pay the defendants in another suit 
their costs. These being taxed, and a minute 
h.iving been left with the senior master of the 
Common Pleas, the cuint on petition made a 
charging order on the fund for such costs, and 
granted an iiiteiim stop order. Bc/Za* v. Glbhs, 
22 Beav. 201. 

A iiiastur’s allocatur, and a foitiori, a mere 
rule foi taxation of costs, is not an older w’hereby 
money is pay.'ible, so as to operate as a judgment 
within 1 A; 2 Abet. c. 113, s. 18. Shaw v. Seale, 

6 H. L. (’as. .581; 27 L. J., Ch. 444; 4 Jur. 
(N.S.) 695 ; 6 AV. K. ()35. 

A plaintifi; who had obtained an older for pay- 
ment of costs was lichl entitled under 1 cV 2 \bct. 
c. 110, to rank as an lucumbrancer upon the 
ilefeii(Lint's estate fiom the date of the first 
resignation ol the ceitificates of taxation only. 
JIargrare v. Ida rg race, 23 Beav. 484. 

4. By Execution. 

A rule for taxation of costs, and the allocatur, 
do not amount to a- rule or an order whereby 
money is payable wnthin 1 lV 2 Vict. c. 110, s. 18, 
so as to oi>erate as a jiulumeul. Shaw v. Neale, 
6 H. E. Cas. ,581; 27 E. J., Ch. 444; 4 Jur. 
(N.S.) 695 ; 6 AV. U. 635. 

When a rule of court for the payment of money 
has the effect of a judgment, under the above 
s<‘Ction, a rule nisi calling upon the parties to 
shew cause why the amount should not be paid 
IS unnecessary. Boo d. IJarrluon v. Ilmnpmm, 4 
0. B. 745. 

AVhere a ilefeudant is entitled to costs agaipst 
an infant who sues by his prochein amy, the court 
will not grant a rule calling on the prochein amy 
to pay those costs, unless it is made to appear that 
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he has been served with the allocatur in the same 
manner as is required in order to ground an attach- 
ment. Ahrahanhs‘ v. Tavnfoii, 1 D. cV: L. BID : 
12 U J., Ex. 117 ; 7 Jur. G78. 

The trial of a cause at the assizes was postponed 
by order of nisi prius on payment by the defen- 
dant of the costs of the day, to be taxed. The 
defendant died before any veidict in the cause, 
and before the order of nisi piius was made a rule 
of court. The suit having abated (17 Oar 2, c s, 
S. 1), the court discharged a rule calling on the 
executrix of the defendant to shew cause why the 
costs should not be taxed, the remedy for i*ecovei - 
ing the cost under the above section not being 
clear as against an executrix. Jldl v. Brjfoi, IG 
M. tS; W. 700 ; 11 Jur. 200. 

Ill ejectment there was a verdict for the defen- 
dant, anil an allocatur given for the costs under 
the consent rule, which ordered, that, if a verdict 
should be given for the defendant, the lessors of 
the plaintiff should pay to the defendant costs to 
be adjudged. A ti. fa., issued pursuant to 1 & 2 
Viet. c. 110, s. Is, was regular. Doe d. Pc mi mi- 
ton V. Barrel], ](> L. J., Q. b. 206. 

5. IlY XlKDAMUS. 

A plaintiff who had recovered a judgment foi 
debt and costs in a county court, and had received 
the debt out of court, was entitled to have a wiit 
of execution issued tor the costs, and the Queen’s 
Bench wmdd grant a mandamus to the clei k of the 
comity court, commanding him to issue such wi it. 
Beq. V. Fletrher, 2 El. eSc Bl. 279 ; 21 L. J., Q. B. 
310; 7 Jur. 170. 

6. By Sequestratiok. 

It is not necessary that the ap})licant for a 
writ of sequestration should be able to point to 
some particular property which may be made 
available for the payment of the costs due to 
him. When the court or the judge to whom the 
application is made has e.xercised a discretion 
anil made an order, that order ought not to be 
interfered with by a superior court, unless it is 
shown that the tribunal below has acted upon 
an erroneous principle, or has improperly exer- 
cised its discretion, or that there has been some 
miscarriage of justice. Ihilbert v. Cathearf, 65 
L. J., Q. B. 641 ; [1896] A. C. 470 ; 75 L. T. BU2 
— H. L. (E.) 

When a deposit on an appeal had been ordered 
to be returned to the appellant, and before it 
was paid to him sequestration was issued against 
him for non-payment of costs previous] v due, 
the deposit was ordered to be paid to the se(]ue&- 
trators instead of the appellant. Conn v. Gar- 
land, L. li. 9 Ch. 101 ; 22 W. li. 175. 

Costs of a sequestration as between solicitoi 
and client will not be taxed, Shapland, In re, 
Mnnt, Ex parte, 23 W. li. 40. 

In a pmcceding in whicli a married woman 
and her husband are co-plaintiffs or co-petitionei s, 
a sequestration cannot issue for costs against her 
separate estate ; semble, it is otherwise if she 
Euos by her next friend. EeoyJt v. Catheart, 12 
If. Eq. li 215. 

On a motion the court gave leave in its discre- 
tion, under the Kules of Court of April, 1880, to 
issue a sequestration for the payment of costs, 
V. Bolton, 50 L, J., Ch. 74B ; 17 Ch. D. 
m I 44 L. T. 571 ; 29 W. li 638. 

Where such application is made in an action 
which is trausfoir^, fot hearing only, to a judge 


who does not sit in chambers, it is properly made 
to such judge m court ; otherwise in chambers. 
II). 

L, INTEREST ON COSTS. 

Mortgage.]— The court will not allow interest 
on the costs of a judgment for foreclosure to be 
charged against the mortgaged estate. Eardleij 
V. Kniqlit, 5S L. J., Ch. 622 ; 41 Ch. D. 5.37 ; GO 
L. T. 780 ; 37 W. li 704. 

Whore a mortgagee has been empowered to 
add his taxed costs of appeal to his security, in- 
terest is chargeable on the costs of the appeal, 
not from the date of the judgment, but only 
from the date of the taxing-master's certificate. 

n. 

A deed after reciting that A. had agreed to 
charge certain property with all sums which B. 
should pay as surety for a third party, together 
with interest on all such payments, and all such 
costs, &c., as he might sustain, &c., proceeded to 
charge the property with the payment of all 
such sums, costs. Ac., with interest as aforesaid : 
— Held, that inteiest was not payable on the 
costs, Ac. Jlodqson v. Ilodqson, 2 Keen, 7U4 ; 
7 L. J., Ch. 5. 

Costs out of Estate.] —Under 1 A 2 Viet, c. 
110, ss. 17, 18, inteiest is recoverable on costs 
which one party is ordeied to pay another, but 
not on costs directed to be raised out of an 
estate. AH.- Gen. y. A'ethercote, 11 Sim. 529 ; 10 
L. J., Ch. 1{;2. 

Administration Action.] — The rule that in- 
terest on costs in an adrainistiation action 
ordered to be raised out ot a fund is not recover- 
able except by express provision to that effect 
containeil in the order is not affected by the 
bolicitois’ Kemnneration Act, 1881, General 
Order VI T., nor by the lulos of Supreme Coin t, 
1883, Ord. XLI r 3, and XLII. r. 16. Jfarsden \9 
Estate, In re. Witliniqton v. S'enmann, 58 L. J., 
Ch. 260 ; 40 Ch. D. 475 ; 60 L. T. 696 ; 37 W. R. 
525. 

Where Appeal Heard. ]--In a suit by the pur- 
chasers of ceitain mines to set aside a sale, a 
decree wiih costs was made in favour of the 
plaintiffs. The Home of Lords reversed the 
decree, and remitted the cause to the court be- 
low. That couit d’lected the costs to be repaid 
to the defendants, but without interest. Where 
money is paid out of court thiongh the erroneous 
order of the court, the party who receives it, and 
is called upon to refund, is not liable to pay 
interest iq on it. Small v. Athcood, 8 Y. A Coll. 
105, 

The superior courts have no power to give 
interest on costs incurred on appeal from the 
Exchequer Chamber for such time as may elapse 
between the judgment of that coiiit and its 
affiimance by the House of Lords. LayieasJdre 
and YordAure By. v. Gidloio, 48 L. J., Ex. 
1 ; L. R. 9 Ex. 3.5 ; 29 L. T. 899 : 22 W. R. 
17. 

Bishursements.]— The 83 A 34 Viet. c. 28, s. 
17, which enables the master upon a taxation of 
costs to allow interest on moneys disbursed by a 
solicitor for his client, is intended to a^ply only 
as between a solicitor and bis own pben.L tod 
does not apply to a tax^tfffi of mUM 
as between -olicitor and client out of a fund in 


853 


COSTS — Interest on, 854 


court belonging wholly or partly to other persons 
than the client. Ilartland v. Murrell, 43 L J , 
Ch. 94 ; L. E. 16 Eq, 285 ; 28 L. T. 725 ; 21 W. 
E. 781. 

From what Time Eunning— Judgment.] — By a 

judgment delivered before the Eules of the 
Supreme Court, 1883, came into operation, an 
action was dismissed and the plaintiff was 
ordered to pay the costs, but the judgment con- 
tained no direction as to the date from which 
interest on the costs was to run. Taxation took 
place, and the taxi/ig-masters certificate was 
made after the rales of 1883 had come into 
operation : — Held, that the rules of 1883 applied 
to the taxation proceedings and therefore that 
interest on the costs ran, not from the date of the 
taxing-master's certificate as the rules of 1875 
provided, but from the date of the judgment as 
the form jSTo. 1, Appendix H. to the Euies of the 
Supreme Couit, 1883, diiects. JJojiwell v. 

57 L. J., Ch. 101 ; 57 L. T. 742 ; 36 W. E. 65— 
0. A. 

Where costs are given by a judgment and 
taxed, interest on such costs is payable, not from 
the date of the taxing-master’s certificate imt 
from the date of the judgment. Londoti WJKn'Jinf/ 
Ok, Li re, 51 L. J., Ch. 1137 ; 63 L. T. 112 ; 33 
W. R. 836. 

Where a decree was pronounced for the pay- 
ment to the plaintiffs of a sum of money and 
costs, the costs do not bear interest (under s. 27 
of 3 4 Vict. c. 105) from the date of theilecree, 

bat from the date of the certificate of taxation 
of the costs. Lidwidl v. LUlwtdL 7 Ir. Eq. li. 
91. 

Interest on a judgment for costs runs from the 
date of the master’s certificate of taxation, and 
not from the time of entering up tlie judgment. 
8rlhroder v. ('lenqli, 46 L. J., C. P. 365 ; 35 L. T. 
850. 

Interlocutory Order.]— An interlocutory 

order in an action for the payment of taxed 
costs falls within s. 18 of 1 2 Vict. c. 110, and 

consequently such costs carry interest from the 
date of the order. Tatflor v. Jtoe, 63 L. J., Ch. 
282 ; [1M‘41 1 Ch. 413 ;* 8 E. 295 ; 70 L. T. 232 ; 
42 W. E. 426. 

Bate.] — As a general rule, in the absence of 
any special order, interest at the rate of 4/. per 
cent, per annum is payable on the costs of an 
action from the date of the judgment. Lund- 
owner, s' We,sf of Enqland Drainaqe Go, v. A/sIi- 
ford, 33 W. E. 41, ‘ 

A party was directed to pay ceitain costs and 
make other payments, but was declared to be 
entitled to be indemnified out of the funds in 
court : — Held, that he was entitled to interest at 
4^. per cent, on all sums paid for costs or other- 
wise. Wauunan v. Lowlier, 8 Beav. 363. 

M. EEVIVOE FOE COSTS. 

8ee PiiACTiGfi (Parties). 

N. APPEAL FOE COSTS. 

1. GENElULhY. 

Tinder former Practice.] — There shall not be 
an appeal for costs only. Eewton v. Bonnet, 1 
Bro. C, C. 140 ; Dick. 594. 

Where a question arises as to an interest in a 


trust fund, separated from general residue, the 
costs must come out of the particular fund, and 
having been given by decree as specifically 
prayeilby the bill out of the general personal 
estate, the decree, although atfirmed in other 
respects, was corrected in that particular, being 
considered as relief prayed, and therefore not 
within the rule against appeal for costs only. 
Jenmv v. Jenour, 10 Ves. 562, 

A court of appeal will not entertain an appeal 
for costs alone. Home v. Pnngle, 8 Cl. ^ F. 
264. 

On Question of Principle.]-— A question of the 
principle on which c jsts are awarded is subject 
to appeal, notwithstanding s. 49 of the Judicature 
Act, 1873. The City of Mtinehester, 49 L. J., F. 

81 ; 5 P. D. 221 ; 42 L. T. 52- C. A. 

Although an appeal will not be allowed in 
respect of costs only, yet where there has been 
a mistake upon a matter of law which governs or 
affects the co^t',, the party prejuihced is entitled 
to have the benefit of coriec^ ion hv a])peaL Veo 
v. Tafem, The Orient, 40 L. J., j\ 29 ; L, E. 3 
P. C. 696 : 21 L. T. 918 ; 20 W. E. 6 : 8 Moore, 

P. C. (N.s.) 71. 8. P., Perhs v. Lhoheri, 3 N E. 
545 ; 8 L. T. 858 ; 11 W. E. lOK), 

An appeal will not lie for costs only, where 
costs are in the disci etioii of the court ; but 
where the couit is directed by i\n act of parlia- 
ment to give costs, it IS a proper subject of 
appeal, if they aie imt given accordin<j: to the 
lequisitioiis of the act. 'Tni v. Tod, 1 Bligh, 
(N.s.) 639. 

An appeal lies from an order refusing a party 
his costs, whm’c the costs have been withheld, 
not on the ground of the conduct of the party, 
but by reason of the application of a supposed 
rule oflaw. Cookie v. Treuey, fl896j 2 Ir. K. 
267— C. A. 

Asageneial lulo, where a plaintiff’s title to 
e<iuitahle relief ilepends on a legal right, on 
the establishment of such rigid, either by an 
action or an issue, he will bo eiititleil to the 
costs both at law and in equity. After an issue 
liad been directed and found in favour of the 
defendant, the plaintiff applied for a new trial 
which was refused ; the cause was then brought 
to a hearing, wlimi the bill was dismissed with 
costs. The ])l.untitf then appealed from the 
decree, as well as the order refusing the new 
trial. On that appeal the bill was retained for 
a year, with liberty for the plaintiff to bring 
an action. An action was accordingly brought, 
and a verdict was found in the plaintiff’s favour ; 
but a new trial of the action was subsequently 
granted, on the giound of misdirection of the 
judge. The plaintiff having been successful in 
the second action, the cause was brought before 
the Vice-Chancellor Knight-Bruce, on the equity 
reserved, -w hen he made a decree in conformity 
witii the r(‘sult of the trial at lawg but did not 
think fit to make any order as to costs : — Held, 
on an appeal from that decree, that the appeal 
involved so much of principle as to lender it 
an exception to the ordinaiy rule, which pro- 
hibits an appeal for costs alone. ItooheHter Cor^ 
porafion v. Lee, 2 De G. M. k G. 427. 

A decret' which involves much principle as to 
payment of the costs, may bo appealed from, as 
to the question of costs only. Taylor v. Months 
gate, 4 Myl. & 0. 203 ; 8 L, J., Ch. 137 ; 3 Jur, 
214. 

The general rule of the court is, that there 
^ cannot be a re-hearing for costs alone, unless 
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some principle is involved in the mode of dealing 
•with them, and it is only in extreme cases that 
the court will re-hear the merits on the question 
of costs. CJiaj)f)pUY. Gre/fori/, 2 De G. J. & 111. 

Error apparent on Order.] — The rule which 
prohibits an appeal for costs alone, is confined 
to those cases in which the correctness of the 
decision as to costs cannot be judged of without 
re-heai*ing the cause upon the merits, and there- 
fore does not apply to a cause in which the error 
of such decision is apparent on the face of the 
decree or order appealed from. Where a bill to 
restrain an alleged infringement of a copyright 
is retained, at the hearing, with liberty to the 
plaintiff to bring an action, and the action is 
accordingly brought and fails, it is of course 
that the bill should be dismissed with costs : 
and therefore, if dismissed without costs, it is 
error on the face of the decree. Chappell v. 
Puedaij, 2 Ph. 227 ; IG L. J., Oh. 261 : 11 Jur. 256. 

The Court of Appeal lehises to inquire into 
the various causes which may have influenced 
the decision of the court below in awarding 
costs, and therefore an appeal for costs will not 
gener<dly be entertained ; but where the judge 
of the court below placctl on recoid on the face 
of the decree the reason why he oidered the 
paity to pay the costs, and such reason was 
founded on the determination of a question of 
law, the Court of Appeal allowed the question of 
law to be argued on the appeal, that it might 
determine whether the reason embodied in the 
decree by the judge below w’as well founded. 
W(t liter V. Freurh, 21 W. K. 198. 

Application to Commit for Contempt of Court.] 

— The power of a judge to outer payment of 
costs in ca^es where an application is made to 
commit a person foi contempt of conrt depends 
on the question whether oi not the contempt 
has been committed, and therefore wdiere on 
such an application an outer lias been made that 
the person shall pay costs of the application, an 
appeal fiom such an order is not an appeal for 
costs only. JCiiimertio?/, In re^ BawlDign v. 
Bmmermn^ 57 L. J., ?. 1 — C. A. 

A motion to commit a tlefendant for breach 
of an injunction having been refused without 
costs, the defendant appealed Held, that theie 
is no lule that a motion to commit, if refused, 
must be refused with costs, and that an appeal 
as to costs in such a case will not be entertained. 
Ihpe V. Carnegie, L. R. d.Ch. 264 ; 20 L. T. 5 : 
17 W. E. 868. 

An order declaring that the defendant had 
committed a breach of an injunction, but giving 
no directions, except that he should pay the costs 
of the application to commit, may be appealed 
from, and is not within the rule against appeals 
for costs. Witt V. Corenran, 45 L. J., Oh. 608 • 
2 Ch, B. m ; 84 L. T. 550 ; 21 W. E. 501—C. a! 

A plaintiff moved to commit the defendant for 
contempt in having sold property of the intestate 
in the cause in disobedience to an order that she 
should deliver up to the receiver all property of the 
intestate in her hands, but the notice did notaskfor 
restftiiticui of the properly. The vice-chancellor 
refused to commit, ami made the costs of the 
application costs in the action Held, that an 
appeal wouhl not lie from this order. Anhwortk 
y. (Mram, 5 Ch. B. 948~.G. A. 

Costs directed to be Eaid out of Exmd.]— The 


respective rights of incumbrancers on a fund 
having been determined in an action brought by 
one ot them, the court below directed that the 
costs of all parties should be paid first out of the 
fund, and that the residue should go to the in- 
cumbrancers in order of their priorities. It was 
found that the fund would be insufficient, after 
payment of such costs, to satisfy in full K., 
the incumbrancer, who had been declared en- 
titled to priority : — Held, that an appeal hj him 
w'as notan appeal as to costs only, and might be 
biought without special leave. Joluusfone v. Cojs, 
19 Ch. D. 17; 45 L. T. 657; 30 >V. E. 114— 
C. A. 

The costs of the suit, which the order of the 
court below had thiwn exclusively on the ex- 
cess of accumulations arising from the annual 
produce of the trust estate, after the peiiod 
allow’cd by the Thellusson Act, wmre, upon appeal, 
directed to be paid out of the general estate of 
the testator, including the fund aecumidated 
within the permitted period, except the costs 
mcuired in the separation of the excessive ac- 
cumulation, wffiich costs were diiected to be paid 
out of such excessive accumulations. An 
appeal against such an order is an exception 
to the ordinal y lule piohibiting appeals merely 
upon costs. Jlgre v. Mavhden, 4 Myl. & C. 281 ; 
8 Jur. 450. 

Appeal for costs where the question is which 
of twm funds shall bear the costs, where the costs 
are the w'hole question, and the object of the 
motion is to asceitain by wffiom they are to be 
paid. Ilalone v. Clarke, 1 Moll. 15. 

Semble, that the fact that costs have been 
ordei ed to be paid to a trustee out of a particular 
fund or by a particular person will not render an 
appeal from the order the less an appeal for costs, 
such a diiection being a mere incident of the 
order as to tlie mode of payment. Ghennell, In 
re, Jones v. Chennell, 47 K J., Ch. 80; 8 Oh. D. 
492 ; 88 L. T. 494 ; 26 W. E. 595. 

Interpleader Issue.] — No appeal lies from a 
judge’s order dealing wutli the costs of an inter- 
pleader issue made as between the parties, llavt- 
monf V. FoJer, 51 L. J , Q. B. 12 ; 8 Q. B. I). 82 ; 
45 L. T. 429 ; 80 W. E. 129— C. A. 

Action for Receiver.]— A suit wms instituted 
for the appointment ot a receiver pern ling pro- 
ceedings 111 the Probate Couit to impeach a will 
w hich had been already proved. A motion for a 
receiver w^as lefused. The wall was afterwards 
declared void, and the plaintiff then moved that 
the executors might pay the costs of the suit for 
a receiver. Maliiis, V.-C., made an order staying 
all proceedings^ in the suit without costs, except 
as to some infant defendants, whose costs the 
plaintiff was ordered to pay. On appeal :— Held 
that the appeal was one lor costs only, and that 
therefore it could not be entertained. Qriimton 
V. Timms, 18 W. E. 781. 

Payment of Costs — Condition Precedent to 
Appeal.] — An appeal must not be brought for 
costs, or ill relation to costs. But an appeal 
against an order which imposes, as a condition to 
having a now trial, the payment writhin a certain 
time, of the costs of the first trial, does not fall 
within that principle. The competency of the 
appeal being established, the costs of the cause 
were reserved till the hearing of the qase itself. 
Mdropalltmh Asylum ButrUi v. Hilly 
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49 L. J., Q. B. 745 ; 6 App. Cns. 582 ; 43 L. T. 
225 ; 28 W. U. 663— H. L. (B.) 

Change of Position before Appeal.] — On appeal 
from an i>rder of the county court registrar dis- 
missing a bankruptcy petition presented by the 
appellant against the debtor, the objection was 
taken that as the petitioning creditor’s debt had 
been paid since the order appealed from was 
made, the appeal was as to costs only : — H(‘ld, 
that the ground of the appeal was not as to costs 
only, but that the order dismissing the petition 
was wrong. JRosJi, Bx parte ^ Sarto rh, Li re, 
8 Morrell, 2.5. 

Where a second suit for administration of a 
deceased person’s estate was instituted after de- 
cree in a previous suit, for objects which could 
have been well attained in the first suit, and a 
decree had been pronounced dealing with the 
costs of the second suit on a different principle, 
an appeal for costs only was held not w ithin the 
rule which prohibits such appeals. ^lonztea v. 
Connor, 3 Macn. & G. 618. 

Where the parties to a suit have by their con- 
duct. after decree, reduced the (piestion ))etwcen 
them to one of costs only, the court will Tiot en- 
tertain a petition of re-heai ing. Perlof v. 
Wyeomhc By., 1 N. 11. 1. 

Lunacy Inquiry.] — An appeal lies to the Court 
of Appeal from the Lords Justices sitting in 
Lunacy, where the latter have made an order undei 
s. 109 of the Lunacy Act, 1890, dealing with the 
costs of a lunacy impiirv. Oaf heart. In re, 62 
L. J., Oh. 820 ; [1898] \ Ch. 166; 2 11.268; 
68 L. T. 8,38 ; 41 W. K. 277— C. A. 

Order on Solicitor personally to Pay Costs.] — 

An order that the costs of an a]’>pli<‘ati(>n at 
chambers on behalf of a client shall be paid by 
his solicitor personally is not within the Judi- 
cature Act, 1873, s. 49, and therefoie is subject 
to appeal without leave. Bradford, In re, .58 Fj. 
J., Q. B. 65 ; 15 Q. B. D. 635 ; .50 L. T. 170 ; 32 
W. B. 238—0. A. 

Eeferee’s Report.] — The court in adopting a 
referee’s report left the costs of the refeience to 
he dealt with by the taxing-mnster. an a])peal 
from such an order is for costs only. Leiqh, In 
re, Ilowelijfe v. Leigh, 26 W. 11. 729. 

2. Varying Orders of Court below as to 
Costs. 

Where Appeal on Merits fails,] — If we were to 
vary the order of the court below as to co^ts 
when an appeal on the merits fails, we should 
practically be allowing an appeal for costs only, 
and appeals would be brought nominally on the 
merits, but really only for the purpose of 
varying the order as to costs — Per Jessel, M.B. 
Marpham v. Shachhoh, 19 Ch. D. 215 ; 15 L. T. 
572 ; 30 W. R. 50— C. A. vS. P., Lliuwrer v. 
Ilomfray, 19 Ch. D. 232— C. A. 

Under the new practice and notwithstanding 
Ord. LVIII. r. 5, the Court of Appeal will not 
open a decision, which it otherwise affirms, for 
the mere purpose of making a different order as 
to costs. New Gas Co., In re, 5 Ch. I). 703 ; 37 
L, T. Ill ; 26 W. R. 648— C. A. 

A bill was dismissed by a vice-chanceRor 
without costs. The plaintiff appealed against 
the whole decree, and his appeal was dismissed : 
— Held, that the court had no power to vary the 
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order of the vice-chancellor by directing that the 
bill should )>e dismissed with c'osts, Barrit^ v. 
Aaron, 46 L, J., Ch. 4S8 ; 1 Ch. D. 719 ; 86 L. T. 
48 ; 25 W. R. 358— C. A. 

Unless the appellant can sicceed on the 
qiiChtions of substance be cannot ask the Court of 
Appeal to review the (question of costs. There 
is no fixed rule of law on this point. The rule is 
that inasmuch as costs are not the subject t>f 
appeal, unless a substantial variation is made in 
the order appealed fiom, the fact that a sub- 
stantial question lias been raised will not of 
itself be enough to allow the question of costs to 
be gone into on the appeal. Games v. Bannor, 
54 L. J., Ch. 517 ; 88 W. R. 64— Per L. C. 

Where there is a fair and substantial question 
to be argued on appeal, the decree may be varied 
as to costs, though affirmed in every other point ; 
but it will not be varied as to costs, where the 
point which is presented as the ground of appeal 
has no substance. Aft.- Gen. v. Bate her, 4 Russ. 
180. 

In an action for specific performance of an 
alleged contract for sale the plaintiff obtained 
an ex parte injunction to restrain the defendant 
from [jarting with the subjcfd-matter of the 
contract. A motum to extend the injunction 
not coming on tor hearing tlii’ough [iressure of 
business in tbe euuit, tin* plaintiff obtained a 
fnither ex parte in juiiet ion < in the usual under- 
taking as to d, ‘images. At the hearing Malins, 
V.-C., dismissed the action without costs, but 
lefused the defendant an inquiiy as to damages: 
The defendant appealed on the ground that 
there ought to have been an inijuiry as to 
damages, ami that he ought to have had his 
costs, and there was a cross-appeal by the 
plaintiff; — IT eh 1, that the Court of Appeal was 
piceluded by the piovisions of the Judicature 
Act from vaiying the decree as to costs, though 
it had been necessary to hear the ■whole case by 
reason of the cross-appeal, as the defendant’s 
appeal was merely one for costs, tlie inquiry as 
to damages being a wholly collateral matter. 
Graham v. Campbell, 47 L. J., Ch. 593 ; 7 Ch. D. 
490 ; 38 L. T. 195 ; 26 W. R. 836—0. A. 

A defendant having duiing a suit offered to 
pay all that was ultimately found due from him, 
the plaintiff was ordered to pay all the subse- 
quent costs of the suit. On appeal, it was 
(iecided that costs being in the diseietion of the 
judge, the Court of Appeal would not vary the 
order of the Master of the Rolls as to them on 
the mere ground that if the case had originally 
been before the Court of Appeal, it might have 
arrived at a different result as to the costs. 
Bemnant v. Hood, 30 L. J., Ch. 71 ; 6 Jur. (N.S.) 
1173 ; 8 L. T. 48.5— L.JJ. 

A vice-chancellor ordered the costs of two 
inquiries, which had been prosecuted in his 
chambeis, to be costs in the cause, although his 
decision as to one of the inquiries was favour- 
able to one of the parties litigant, and his 
decision as to the other of the inciuiries was in 
favour of the other party litigant. On appeal 
the court decided that the costs, being in respect 
of matters purely personal between the two 
litigants, should he borne personally respectively 
by them, and that the question of these costs 
was a proper subject of appeal. Horn v. Coleman, 
26L.J., Ch. 544 ^ 5 W. B. 409. 

Where the Master of the Rolls or the Vice- 
Chancellor has given substantial relief against 
a defendant, with costs against him personally, 
it is competent to the court, upon a re-hearing 
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though m substance it was only an appeal for 
costs. Wlllmott V. Barler, 17 Ch. T) 779. • 
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by way of appeal, affirming the decree as to costs. Foster v. Fdwards, 48 L. J., Q. B. 7G7. 
the 1 eiii f, to vary it as to the costs ; but such Sed qusere. 
a variation should only be made where the 


appeal court, clearly and without doubt, dissent 
from the decision of the court below as to the 
costs. Beynell v. Sprye, 8 Hare, 277, n. Affirmed 
1 Be G. M. & a. GOO ; 21 L. J., Ch. GG4. 


3 . JUETSBICTION AND DLSCRETION OP 

Court Below. 

Trial by Jury — “Good Cause” not shown.]- 


Where a court of appeal agrees wdth the main In an action for the recovery of several closes of 
relief given in the court below, it requites a very land the jury gave a verdict for the plaintilf for 
strong and clear case at the hearing of the cause about half the land claimed, and fui the defen- 
to depart from the adjudication of the former dant for the remainder. The judge bcfoie^vhom 
court as to costs, Blerik’nmpp v. Blcyiltinsopp^ the action was tried ordered that the costs of 
1 I)e G-. M. <5c G. 495 ; 21 L. J., Ch. 401 ; BJ both parties should be added together, divided 
Jur. 787. equally, and that each party should pay half the 

Parties cannot appeal for costs, and it is in- total thus arrived at: — PI eld, that an appeal 
dispensably necessary to maintain the rule that could be brought fiom this order, for that good 
paities appealing should not be permitted to mix cause must exist before the jurisdiction to inako 
up their appeal with matter of meiits, in order the order could arise, and that whether facts did 
to cover an ajipeal for costs. Chjne" 6 Trustees y. or did not exist which would constitute good 
Mad. B. 28, cause could be the subject of an a^ipeal. Jones v. 

The rule with respect to costs in the House of Curling, 53 L. J., Q. B. 373; 13 Q. B. H. 2G2 ; 
Lords, as in the privy council and in chancery, 50 L. T. 340 ; 32 W. K. G51 — C. A. 


is, that one cannot appeal for costs alone ; but 
if an appeal be bi ought on the merits, not on 
colourable grounds of appeal, for the purpose of 
raising the (piestion of costs, the house will not 
treat that as an appeal for costs, but will, even 


And see ante, col. 694. 

Interpleader Summons — Costs of Action.] 

Where a master has exceedeG his jurisdiction 


in affirming the judgment of the court below, ^y ordering one paity to pay the cost^ of the 
consider the oiiestifm of costs ns fnirlv rn.isn/i • motion on an interpleader summons, an appeal 


consider the question of costs as fairly raised : interpieaaer summons, an appeal 

an.l where there is hurdshii, on the .appellant, J'J*! 1^®' F'flT'' 
will reveiso so much of tiie jiulgnient of the 
court below as gaAC costs against him. Inglis v. 

^Mansfield, 3 (1. A' F. 302. Payment of Costs ordered by way of Penalty.] 

An appeal for eostb does not lie, yet if an -yWhere the court ordered that the action be 


^Mansfield, 3 (1. A F. 302. Payment of Costs ordered by way of Penalty.] 

An appeal for eostb does not lie, yet if an — Where the court ordered that the action be 
appeal be biought on a subblanlial question dismissed without costs ; ’that the costs of the 
not colourable, the court of appe.il may deal plaintiffs of this action and counter-claim bo 
with the costs a wauled by the court below, taxed, and that the counter-claim be dismissed 
AIac(iul(fi/ v. Adam, 3 CL & F. 385. with costs, and in case such last-mentioned costs 

The rule \\hich foibids an appeal on the ^^all not amount to one-half of the plaintiff’s 
question of costs alone, does not preclude the costs of the action and counter-claim, then it 
court, ^\he^e the apjieal embraces other matters was ordered that the defendant pay to the plaiii- 
also. fi(ym \aiymg the decree as to costs, though such a sum as will with such costs amount to 
it affirm it as to such other matteis. Lowes v. «^ch one-half of the entire costs of the action 
Hmifh, I Macn. A G. 117. and counter-claim : — Held, that the court had 

Order varied, on appeal, as to costs, in a case power to order any party to pay a sum bv 

m whicll thpv fnrmA/l t-La coin onUlnrtf- wmr of OOnolfTr n-orl nv. 1 . id 


Decree varied on appeal in respect of costs T. 229 — 0. A. • . , 

only. Burlett v. Spray, 1 KiibS. k M. 113. 

Though no appeal is allow^ed in matters of on Persons not Liable.]— An officer 

costs only, they may be considered in an appeal cf the crown, suing on behalf of the* crown or 
m other grounds. Fitzyibbon v. Scanlan, 1 matters in which the crown is interested is not 
Dow, 270 ; 14 H. E. 02. liable to pay costs to the opposite party! even 

T . . , , _ though the suit may have been improperly 

Inconsistent with instituted. Against any judgment awarding 
Final Judgment.]— The court has no power to costs an appeal may be brouc^ht not- 
anxml a direction in a judgment previously withstanding the general rule that n^ apncal 
delivered, that a third party shall pay the costs costs. Lo7'd Advocate v. Bonalas ( LordA 

of the interlocutory proceedings taken to Drino- ^ CL & F. 173. ^ 

him before the court, although by the judgment Where tenant by elegit has received rents and 
in the action it is ordered that he be dismissed pi’cfits beyond the debt, though he shall account 
from he action with costs to be paid by the to the debtor, yet he shall not parco 

tL^ costs only 

4 Sx. J). 246-0. A. where defen<lant decreed to pay them. Ow^^l 

£\*iur X 'n* • CrryjffitJi, Ambl. 520 : 1 Ves. sen 249 

Of Master or District Eegistrar.]— The enact- * 

ment in 8.49 of the Judicature Act, 1873 thqtriA j . 

order by the high court, or any jmige thmuof aq 

to costs only which by law ire Ip! action for In 
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dant shoulil pay the co^ls of the action. The 1 
defendant appealed, contending thitt the plaintilf i 
ha I no title, and that the action ought to have s 
been dismissed : — Held, that it not within the o 
discretion of the couit to make a defendant pay s 
the whole coats of an action if the plaintihc had 'I 
no right to sue, that there was therefore implied C 
in the order a declaration that the plaintiff had > 
a good cause of action, that this was not an 1 
“onler as to costs only” under s. 41) of the c 
Judicature Act, 1873, and that the defendant r 
couhl appeal against the order. Dirk'i v. Y({fe>(. i 
50 L. J., Ch. 800 ; 18 Ch. D. 70 ; 44 L. T. OiJO— s 
G. A. ] 

Ascertainment of Costs Payable out of ( 

Pund.] — By articles of partiieiship between three 
partners, on the death of any partner the sur- 
vivors were entitled to take Ins share at a valua- j 
tion. One of the partneiN having died, hi^ t 
executi ix brought her action to have it declared i 
IhiL the goodwill was to be included in the 1 
valuation, and to have the value of the deceased < 
partner’s share in the assets ascertained. A i 
decree was made declaring that the goodwill ( 
must be valued as part of the assets, and direct- 1 
ing accounts. The chief clerlv made his general ( 
certificate, finding (inter alia) that two specified i 
leaseholds belonging to the partneiship were of i 
no value. The plaintiff took out a summons to ' 
vary the certificate by estimating these lease- 
hold's as worth a considerable sum. The summons 
was adjoin ried into court, and Bacoiij Y.-(k, 
refused to vaiy the certificate, but orderetl the 
costs of both parties to be paiil out of the estate. < 
The defendants appealed: — Hold, that the case 
did not come within the rule in Fo,ster v. G. TH. ' 
Jf//. (8 Q. B. D. 25, 515), viz. that the court ' 
cannot make a successful defendant pay the 
costs of a plaintiff who has wholly failed ; but 
that it was within the tliscretion of the court to 
order all costs reasonably incuire<l in ascertaining 
the sum to be paid out of the fund, and that an 
appeal would not lie. Butcher v. Pooler^ 52 L. J ., 
Ch. <J30 ; 24 Ch. D. 273 ; 49 L. T. 573 ; 32 W. R. 
305—0. A, 

Order on Third Party to Pay Costs of Unsuc- 
cessful Defendant.] — The high court has jurisdic- 
tion to order a third party to pay to an unsuc- 
cessful defendant the co^ts payable by such de- 
fendant to the plaintiff. On an appeal against 
such an order : — Held, that these costs were 
within the discretion of the high court, and, there- 
fore, the order was not appealable. Ho nil) if v. 
Cardwell, 51 L. J., Q. B. 89 ; 8 Q. B. B. 329 ;* 15 
L. T. 781 ; 30 W. 11. 253—0. A. 

Discretion not Exercised.] — By Ord. LXV. r. 1, 
the costs of all proceedings are in the discretion 
of the court, and therefore the general rule of 
practice in the admiralty court as to the costs of 
references, viz. that when more than a fourth is 
struck off a claim each party pays his own costs, 
and when more than a third the claimant pays 
the other party’s costs, may be appealed against 
and is wrong, and the court must exercise its 
discretion according to the circumstances of each 
particular case. The Frlodehmj, 51 L. J., P. 75 ; 
10 P. D. 112 ; 52 L. T. 837 ; 33 W. R. 687 ; 5 
Asjj). M. 0, 426— G. A. 

Action Dismissed for want of Prosecution.] — 

The statutable right of a defendant to the costa 
of an action in the Chancery Division which had 


been dismissed for want of prosecution was 
iepeale<l by 42 & 43 Viet. c. 59, which repeals 
so much of 4 k 5 Anne, c. 3, as gives such costs, 
and though the practice in accordance with such 
statutable right, and as regulated by Ord. 
XXXin. r. 10, of the Chancery Consolidation 
Ordeis of 1860, was preserved by s. 4 of 42 k 43 
Vict. c. 59, yet Ord. LX^. r. 1, of the rules of 
1883 has changed such practice, so that the costs 
of a defi'ndant where such action has been dis- 
misseil for want of proseeulion are now in the 
discretion of the judge, and therefore his order 
as to such costs is i>y s. 49 of the Judicature Act, 
1873, not subject to appeal. Suellinq v. Pulling, 

29 Ch. B. 85 ; 52 L. T. 335 ; 33 W. E. 449— 

C. A. 

Judgment in Default of Defence.] — When a 
plaintiff moves for judgment in default of a 
defence, under Ord. XXVTI. r. 11, the judge, 
in deciding the issues between tlie parties, must 
look to the btatement of cLum, and nothing 
eKe ; but he has the same tliscretion as to costs, 
under Oul. Xl^V. r. 1, in cases c<vming under 
Or<l. XXVII. r. 11, as in all otlicr cases; and 
the couit of appeal will not reticuv his discretion, 
even though there has been leave to appeal, 
nnlcsstheie h.is been a disregard of jirinciple or 
mis.ippieherision of facts. Touni^ v. llicmim, 61 
L. J., Ch. 196; [1892] 2 Ch. 131 ; 66 L.T. 575 ; 
40 W. 11. 168— C. A. 

Confessing Defence.] — By 0r<I. XX. r. 3 [Ord. 
XXIV. r. 3 (1883)], the jilaiiitiff may, after 
<ieli\ering a confess'on of detenee, “sign judg- 
ment for his costs up to the time of the pleading 
of such dt'feuce, unless the court tir a judge shall, 
Litlier before (»r afltu the delivery of such con- 
fession, otherwise order”: — Flekl, that there is 
no appeal, without leave, to a divis'onul court 
from the refusal (ff a judge at chambers to 
<lepiivc llie plaintiff of his eo'^ts under the above 
rule. Jt is an appeal as to costs only, left to the 
discretion of the jinlge within the meaning of s. 
49 of the Judic.ature Act, 1873. Perh'nm v. 
Beresford, 17 L. T. 515. 

Delegation of Discretion.] — In an appli- 
cation by the plaintiff to have all proceet lings 
stayed in the action, the defence having been ad- 
mitted, the judge made an order, under Ord, 
XXVI. r. 1, that all proceedings should be stayed, 
each party to bear his own costs, except such as 
in the opinion of the master to whom the matter 
was referred for taxation wcreocc<isioncil by any 
proceetliugs unnecessarily taken by the plaintiff : 
— Held, tliat the jinlge had jurisdiction to make 
such an order ; anti that it was no delegation of 
his discretion to the master to do so. Musman 
V. Boret, 66 L, T. 171 ; 40 W. R. 352. Bee Leigh, 
In re, Jlowclilfe v. Leigh, 26 W. R. 729. 

Inspection of Property.] — An order was made 
in cliambeis for the inspection of the defendants’ 
property, the costs of the inspection to be paid 
by the plaintiff : — Held, that under Ord. LII. r. 
3, the judge had a discretion to order the plaintiff 
to pay the costs, and the order being made in Ma 
discretion, the plaintiff had no right without 
leave to ajipcal from it. Mitehell v. Barley Mam 
(Mliery Co., 52 L. J., Q. B, 394 ; 10 Q.B. I).457 ; 
31 W. R. 549. 

1 Taxation.]— i-Two sets of defendants having 
. put in separate answers, on the taxation of their 
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costs the master refused to allow more than one 
set : — Held, that there was no appeal. Beattie 
Y. Maetj {Loed), 29 L. T. 419 ; 22 W. R. 68. 

See also ante, col. 715. 

County Courts Act — Action on Contract.] — A 

writ in an action founded on contract, was 
specially endorsed for a sum of 49Z. More than 
21 days after service of the writ, the plaintiff 
obtained judgment under Ord. XIV. for 28Z., 
leave to defend as to the remainder being given. 
An order was afterwards made, directing the 
case to be tried in the county court, but sub- 
sequently the plaintiff abandoned the remainder 
except 4^ which was by consent ordeied to be 
paid to tlie plaintiff with costs to be taxed. A 
pidge at chambers gave the plaintiff his costs 
on the high couit scale, and the defendant 
appealed : — Held, that under s. 116 of the 
County Courts Act, 1888, the judge at chambers 
had a discretion to give costs on the high court 
scale, and that no appeal lay from the exercise 
of his discretion. Bazett v. Moigan^ 59 L. J., 
Q. B. 41 ; 24 Q. B. D. 48 ; 61 L. T. 434 ; 38 
W. K. 108 ; 51 J. P. 119. 

Costs as between Solicitor and Client.]— The 
Court of Chancery formerly had, and the High 
Court of Justice now ha^ in matters of equitable 
jurisdiction, a general disc]*etionaiy power to 
give <*osts as between solicitor and client. 
Whether the high court has the same power in 
matters of common law jiii'i^liction, qu^re. 
Coclthmi V. A’1'//wiy/.s'( 18 Ch. D. 419) questioned. 
Mordue v. Pal mi r (L. R. 6 Ch. 22) approved. 
Andrews v. Banie,^^ 57 L. J., Ch. 691 ; 39 Ch. D. 
133 ; 58 L. T. 748 ; 36 W. R. 705 ; 53 J. P. i— 
C. A. 

An action was brought by the vicar and 
church\\a]dens of a parish to recover from the 
defendants a fund of small amount which had 
been lianded oun* to them upon trust for a 
charitable purpose connected with the paiish, 
but, as tlie plaintiffs alleged, upon a condition 
whi(*h had become incapable of fulfilment. The 
plaintiffs failed to make nut their case. The 
court, in dismissing the action, being of opinion 
that it had been brought wholly without justifi- 
cation, ordered the plaintiffs to pay the costs of 
the defendants as between solicitor and client ; 
and the Court of Appeal refused to inteifere 
with the judgment. Ih, 

Payment into Court.]— In an action for libel 
the defendant tendered an apology and paid 
money into^ court in satisfaction of the claim. 
After certain further proceedings the plaintiff 
accepted the money paid into court in full satis- 
faction, and the judge at chambers allowed him 

all costs before and after payment into court : 

Held, ^that there is no provdsion whereby “good 
cause” in such a case can be shown to deprive 
the plaintiff of his costs, that the costs were in 
the discretion of the judge, and that no appeal 
would lie. Marriage v. Wilson, 53 J. P. 120. 

lunacy Inquiry— Verdict of Sanity.]— Where 
the result of a lunacy inquiry is that the person 
who was alleged io be a lunatic is found to be of 
sound mind, the judges sitting in lunacy, in 
exercising their discretion over the costs of the 
inquiiw under s. 109 of the Lunacy Act, 1890 
My, if the application for the inquiry seems to 
pw to have been prompted by a desire to pro^ 
toet the person and property of he alleged 


lunatic, and to have been made on reasonable 
grounds and in a reasonable manner, onler the 
costs of the application to be paid by the person 
who was alleged to be a lunatic. Catliearf, In 
re, 62 L. J., Ch. 320 ; [1893] 1 Ch. 466 ; 2 K. 
268 ; 68 L. T. 358 ; 41 W. R. 277— C. A. 

Injunction — Damages.] — An action was com- 
menced against A. and B. for a mandatory in- 
junction to compel them to pull down a wall. 
The defendant A. then took out a summons to 
stay the action by offering to pull down the 
wall, to consent to a perpetual injuuelion, to an 
inquiry as to damages and to pay the phintiff’s 
costs. Thie offer was refused by theplimtiif, 
but the defendant A. pulled down the wall ami 
completed his building. At the trial damaires 
were assessed at 40, s*. without costs. The plain- 
tiff ajipealed and asked that the defem hints 
should be oidered to pay the costs of the m*lion 
inasmuch as damages had been assessed at 40.%. : 
— Held, that these costs were in the discretion 
of the judge, and that there was no appeal by 
reason of s. 49 of the Judicature Act, 1873, 
Cooper V. Whittingliam (15 Ch. D, 501) dis- 
tinguished. Florenee v. MalUnson, 65 L. T. 354 
— C. A. 

Summons.]— A judge at chambeis having 

refused to allow a railway company their costs 
of resisting an unsuccessful summons for an in- 
junction under the Railway Trafiic Act, 1854, 
the court refused to review his decision. Ilfra- 
enuhe PnUie Coneeganee Co., In re, L. R. 4 
C. P. 151. 

Breach of Injunction.]— When the jurisdiction 
of a judge to iiifiict costs on a party arises from 
Ins being guilty of a breach of an injunction or 
other misconduct, an appeal lies as to costs, 
although the judge makes no order except that 
the party shall pay costs. Stevens v. Metro^- 
poJitan District By., 29 Ch. D. 60 ; 52 L. T. 882 
— G. A. 

Where the subject of Belief claimed.]— If the 

nature of the case be such as to render costs a 
matter of discretion with the court, the mere 
circumstance that they form part of the relief 
specifically prayed by the bill, does not nialce 
them a substantive matter of appeal from the 
decree. LanGasliire v. Lancashire, 2 Ph. 657 : 
17 L. J., Ch. 270 ; 12 Jur. 363. 

Distinction where costs aie disposed of as a 
j subject of relief ; an appeal not open to the 
objection upon an appeal for costs only. Tanlor 
V. Pojdiam, 15 Ves. 72. 

Where question arises on interest in a trust 
fund, separated from general residue, the costs 
must come out of the particular fund ; and 
having been given by decree, as specifically 
prayed by the bill, out of the general personal 
estate, the decree, although affirmed in other 
respects, was corrected in that particular, being 
considered as relief prayed, and therefore not 
within the rule against appeal for costs only. 
Jenour v. Jenour, 10 Ves. 662. 

Judicial Separaticu — ^Wife’s Costs of ITilsuc- 
cessful Suit.]— An order having been made in a 
wife s suit for judicial separation that the costs 
should be paid by her, her solicitor subsequently 
applied for taxation and payment of the wife’s 
\ ^ giv<5n to him by 

the husband under the u$ual ordei: for s^nrit^f. 
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This application was refused on the ground that liquidator : — Held, that though if there had not 
the wife had the means of paying the costs her- been mortgagees in possession of the ship the 
self: — ^Held, that the matter was within the proper mode of enforcing the master's lien on 
discretion of the judge, and that no appeal lay, the ship would have been by application in the 
Russell Y. Russell., 61 L, J., P.45 ; [1892] P. 152 ; winding-up, the order giving leave to proceed in 
66 L. T. 436 — C. A. the Admiralty Court was a proper order, the 

mortgagees not being parties to the winding-up ; 
Divorce — ^Eescission of Decree Nisi.] — A wife and that the master was entitled to all his coats 
petitioned for divorce, and there was a crosa-peti- before the Yice-Chancellor as costs properly 
tion by the husband. Under an order of the court, incurred by a mortgagee in enforcing his security, 
the husband paid a sum of money into court to Rio Grande Do tSul Steamship Co., In re, 46 
provide for the wife’s costs. A decree nisi was L. J., Ch. 277 ; 5 Ch. D. 282 ; 36 L. T, 603 ; 25 
pronounced on the wife’s petition, and costs W. R. 328. 

were given her ; but before the decree was made Held, also, that the case was not within the 
absolute the Queen’s Proctor intervened. The rule that an appeal will not lie as to costs, 
husband under an order paid a further sum into Ilj. 

court to provide for the wife’s costs. Upon the The right of a trustee to his costs, like that of 
trial of the issue with the Queen’s Proctor, it a mortgagee, is a matter of contract, and is not 
was found that there had been collusion at the in the discretion of the judge ; although he may 
first trial, and the decree nisi was rescinded, be deprived of them for misconduct. Therefore 
The Court of Appeal affirmed this order. The the costs of a trustee are not within s. 49 of the 
wife then applied for payment out of the money Judicature Act, 1873, and an appeal nay be 
deposited in court to meet her costs, but the brought from the decision in respect of them, 
application was refused on the ground that the Ootterell v. Stratton (L. R. 8 C’h. 20.1) and Far* 
original order as to costs was gone when the row y. Austin (\^ Ch. D. 58) followed. Ilosliin, 
decree nisi was rescinded. The wife appealed In re (6 Ch. D. 281), disappiroved. TurmrY. 
without having obtained leave Held, that the Ilancoek, 51 L. J., Ch. 517 ; 2U Ch. IT 303 ; 46 
wife’s costs were in the discretion of the court, L. T, 750 ; 30 W, R. 480— C. A. 
and there was no right of appeal either as to the The case of a truvStee ordered to pay costs per- 
sum paid in before decree nisi or upon the inter- sonally forms in general no exception to the rule 
ventioii of the Queen’s Proctor. Butler v. that an a})peal will not be allowed for costs only, 
Butler, 15 P. D, 126 ; 62 L. T. 477— G. A. UosUn\s Trusts, In re, 16 L. J., Ch. 817 ; 6 Ch. D. 

281 ; 25 W. R. 779— C. A. But see preceding 
Mortgagee or Trustee — Granting or Refusing case. 

Costs to.]— A mortgagee will not be deprived of Although a mortgagee who has been deprived 
his costs in a redemption suit because he has of his costs on the ground of misconduct may 
overstated the amount due to him. Cotterell v. apjieal from the order of the judge, yet if the 
Stratton, 42 L. J., Ch. 417 ; L. R. 8 Ch. 295. judge, notwithstanding charges of misconduct, 
The disallowance of a mortgagee’s costs, m- allows a mortgagee his costs, the mortgagor has 
curred in a suit for redemption, is not within the no right of appeal ; because the fact ot the mis- 
discretion of the judge, but is a matter for his conduct, if proved, would bring the costs within 
judgment, and must be based on sufficient facts ' the discretion of the judge. Charles v. Jones, 
to warrant such disallowance; and therefore, 1 56 L. J., Oh. 161 ; 33 Ch. D. 80 ; 55 L. T. 331 ; 


where costs were disallowed to a mortgagee, 
though no misconduct was alleged against him 


35 W. R. 88— C. A. 

A trustee may appeal from an order depriving 


either in the pleadings or evidence Held, that him of costs on the ground of misconduct, not- 
an appeal lay on the sole question of disallow- withstanding r. 1 of Ord. LXV. Knighfs Trusts 
ance. Nothing short of misconduct can deprive or Will, In re, 26 Ch. D. 82 ; 50 L. T. 550 ; 32 
a mortgagee of his costs in a redemption suit. W. R. 417 — C. A. 

McDonnell v. McMahon, 23 L, R. Ir. 283. An order giving one set of costs between two 

The master of a ship belonging to a company trustees who have severed in their defence to an 
drew a bill on the company for necessaries action, and directing such costs to be certified as 
supplied to the ship, which was accepted, but payable to one only of the tiustces, is, as regards 
was dishonoured at maturity. Ho paid the bill, the other, an order depriving him of costs within 
and claimed repayment from mortgagees who the meaning of Ord. LXV. r. 1, of the Rules 
had taken possession of the ship. On the follow- of the Supreme Court, 1883, and an appeal from 
ing day an order was made for winding up the such an order will lie. Isaac, In re, Cronhach 
company. The master then applied in the v. Isaac, 66 L. J., Ch. 160 ; [1897] 1 Ch. 251 ; 
winding up for leave to take proceedings in the 75 L. T. 638 ; 45 \V. R. 262 — C. A. 

Admiralty Court, and obtained an order giving An action was brought by a married woman and 
him leave. The liquidator applied to discharge her infant chihlren by their next friend against 
this order, and an order was made for the a trustee an executor, asking for ail mi riisti at ion of 
liquidator to pay into court to a separate account the tiusts of a will and settlement, and for 
to meet the claim 150/., which exceeded the accounts of the principal and income of the trust 
principal and interest, the master undertaking property, making charges of misconduct against 
not to proceed in the Admiralty Court ; the pay- the defendant and seeking to charge him with 
ment to be without prejudice to any application the costs of the action. At the trial an order 
by him to increase tlie amount. The 150/. was was made fur administering the trusts, with 
paid in, and he applied to increase the amount so special inquiries as to the alleged acts of miscon- 
as to cover the costs of defending an action duct. On taking the accounts it appeared that 
brought against him by the holder of the bill, the defendant had before action given a correct 
and his costs of the application in the winding- account of the capital, but that in the accounts 
np. Bacon, V.-C., ordered the principal and he had rendered of the income he had not ac- 
interest on the bill to be paid to the master out counted for nearly so much as he ought. The 
of the 150/., and the residue to be paid to the special cases of misconduct alleged against him 
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GOS^S>—Ap]ied 

Driving him of them, the costs in question were 
not costs in the discretion of the court within 
the meaning of the Supreme Court of Judicature 
Act, 1S73, s. 49, and that an ^appeal would lie. 

>• that their costs, I Farr cm v. Austin, 18 Ch. D. 58 ; 45 L. T. 227 ; 

1 before the Kules 80 W. R. 50-G. A. 

■ ‘ ■ Order LXV. r. 1, of the Rules of the Supreme 

Court, 1883, directing that the costs of all pro- 
. 5 nor appeal- ceedings in the Supreme Court, including the 
hostile action, seek- administration of estates and trusts, shall be in 
■ *■’ ■ n the the discretion of the court or a judge, applies, in 

vithin the case of causes and matters pending on the 
Court^of Chrncew t^^^^ the 24th of October, 1888, when those rules came into 

only to the costs of proceedings taken 
and after that day ; and the costs incurred in 
proceedings taken in such causes and matters 
r, before that day, although not adjudicated upon 
56 L. T. 68 — until afterwards, are not within that rule. In an 
action for administration by one of several 

- j legatees, all the proceedings except 

:to“aythe those on subsequent further consideration were 
the^ound taken before Ord. LXV. r. 1, came into operation, 
to fur- though the costs were not adjudicated upon 
re until the order on further consideration, which 
’ was made afterwards : — Held, that an appeal 
.. actions relating would lie as to the costs of such prior, though 
in administration not as to the costs of such subsequent, proceed- 
ings. Jh-muu V. (18 Oh. D. 58) followed. 

McClellmi, In re, McClellan y. 3IcClellan, 54 
L. J.. Ch. 659 ; 29 Ch. D. 495 ; 52 L. T. 741 ; 38 
■0. A. 

Costs of Parties where Joinder un- 
necessary.] — In an action by trustees of a will 
• 41 I against mortgagees of part of the estate, the 
’ ' other beneficiaries of the will were made co- 

defendants, and it was ordered that the mort- 
gagees must pay the plaintiff’s costs of the 
action, and also the costs of the co-defendants : — 
Held, by the Court of Appeal, that, inasmuch as, 
by virtue of r. 7 of Orel. XVI., trustees may sue 
.X XXV.XXX 0^ behalf of their cestuis que trustent, the bene- 
of *the 1 ficiaries ought not to have been made parties to 
the action. Consequently, the order that the 
26 mortgagees should pay their costs could be 
appealed from, and that order w^as discharged, 
trustee has been Cooper, In re, Cooper y. Vesey, 51 L. J., Ch. 862 ; 

20 Ch. D. 611 ; 47 L. T. 89 ; 30 W. R. 648— 


were not substantiated. The court ordered the 
plaintits’ costs relating to the income account, 
and the defendant’s costs of the rest of the 
action, to be taxed and set ofi against each other. 

The plaintifis appealed, asking that their costs, 
or at all events those incurred _ 

of 1883, except those ordered to be paid by the 
defendant, might be paid out of the trust pio- 
perty Held, that the order was r ?( 

able, for that the costs of a LcrXl: , 

iiig to charge the defendants with costs on 
ground of acts of misconduct, were not wii 
the old rule of the Ccurt ;f Oh—r 
plaintiff in an administration action was entitled operation, 
to costs out of the fund unless there were special | on 
grounds for depriving him of them, but w'ere in 
the discretion of the judge, ^]< }llianis "^.jJoiies, 

56 L. J., Ch. 1014 ; 34 Ch. L. 120 

judge of the High Court of j residuary 


C. A, 

The decision of a ^ , , 

Justice, ordering a defendant executor to pay 
costs of an adniinistration action, on i' 
that he has caused litigation by refusing 
nish accounts, is subject to appeal. Pugh, In 
Lewis V. Prichard, 57 L. T. 858 — C. A. 

Costs incurred by a trustee in 
to the estate are not “ costs” i. 
proceedings, but only “ charges and expenses,” 
and therefore an appeal lies from an order of the 
judge in such administration proceedings, allow- , ^ . 

ing a trustee his costs of such actions out of the | W. R. 888- 
estate. Charles Y. Jones D. 80) explained 

Chermell, hn re (8 Ch. D. 492) ^ ” 

In re, Downes v. Cottaw, 

[1893] 1 Ch. 547 ; 2 R. 223 
W. E. 177—0. A. 

An order directing payment to a trustee of 
his “costs, charges, and expenses” of action, 
properly incurred, is not an order as to “ costs 
only,” which are “ left to the discretion of the 
court,” within the meaning of s. 49 of the Judi- 
cature Act, 1873. And, therefore, an appeal from 
such an order will lie without the leave cl 
court. Chennell, In re, Jones v. Chennell, 47 
L. J., Ch. 80 ; 8 Ch. D. 492 ; 38 L. T. 494 “ 

W. R. 595— C. A. 

Where an action against a 
occasioned by the trustee’s own misconduct, his 
costs before and subsequent to judgment are in 
the discretion of the court. Ileioett v. Foster (7 Trustee 
Beav. 348) explained. Easton v. Landor, 62 he 

L. J.,Gh.l64; 2R.176-aA. own costs 

Where a settlement is set aside, the trustee 
has no claim to his costs as a matter of right, 52 ' 

and therefore, if costs are given against him, he 552 *’30 
has no right of appeal. PiittonY. Thorny son, ^ ’ 

L. J., Ch. 661 ; 23 Ch. D. 278 ; 31 W. R. 596— Official 
0. A. a person • 

A married woman who was one of the execu- costs out , 

tors of a testator and also tenant for life of for costs will lie. Silrer Valley Mines, Pi re, 21 
the residue, filed a bill for administration of the Ch. D. 381 ; 31 W. R. 96 — C. A. 
estate. Upon the accounts being taken it turned 

out that the residuary estate was insufficient for Special Leave — Interfering with Discretion.] 
payment of debts and costs, and that it would — Where an appeal from an order as to costs, 
bo ner-essary to resort to specifically bequeathed which are left by law to the discretion of 
property. Malins, Y.-C., on further considera- the judge, is brought by leave of the judge, 
tiou, refused to give the plaintiff any costs of under s. 49 of the Judicature Act, 1873, the 
tbe suit, and ordered the next friend to pay the Court of Appeal will still have regard to the 
costs of taking an account of what, if anything, discretion of the judge, and will not overrule his 
was due from another of the exeeutors on an order unless there has been a disregard of prin- 
aecount current between him and the testator, ciple or misapprehension of facts. Gilbert, In 
The plaintiff appealed Held, that as a re- re, Gilbert v. llvddlestone, 54 L. J., Ch. 751 ; 28 
sitiuary legatee or executor filing a bill for ad- Ch. D. 549 ; 52 L. T. 8 ; 33 W. R. 832— G. A. 
ministration is entitled to costs out of the estate, S. ?., Young v. Thoyitan, 61 L. J., Ch. 496 ; [1892] 
tmless some special grounds are shown for de- 2 Ch. 134 ;'66 L. T. 575 ; 40 W. R. 468 — C. A. 





CO ST S — U nclertaking as to. 


0. UNDERTAKING AS TO COSTS. 

A man cannot be made liable for the costs of 
another by a parol undertaking. Howell v. 

7 L. J. (o.s.) Ch. 147. 

An undei'taking to indeinnitiy in costs, being 
annexed as a couditiMH on an order, it is suffi- 
cient if a personal undertaking in court : Lord 
Chancellor refusing a reference on the ground 
that parties ought not to be put to the cost of 
going before the master for matters of that kind, 
Cahio V. JJlaomJield, 1 Moll. 501. 

By Solicitor .] — See Solicitor — Appeal. 

J. M. 


to be passed respecting counties, ridings or 
divisions, the Isle of Ely shall be deemed and 
taken to be a division of a county : — [Teid, that 
the word division in this section must be under- 
stood in the large sense in which it is equivalent 
to nding ; and that the word riding in 22 Plen. 8, 
c. 5, is not limited to districts called by that 
name, but includes any division of a county 
which corresponds in its definition with that of a 
riding. AV//. v. Isle of Bly, 4 New Sess. Cas. 
222 ; 15 Q. B. 827 ; 19 L. J., M. C. 223 ; U Jur. 
956. 

~ — Isle of Wiglit.]~The Isle of Wight is a 
division of the county of Southampton, but has 
no separate commission of the peace, and the 
county is legally liable to repair the bridges in 
the island. Reg. v. Southampton^ 18 Q. B. 841 ; 
21 L. J., M. C. 201 ; 17 Jur. 254. 

Cinque Ports.] — Where the moiety of a 

penalty is gdven by statute to the treasurer of a 
county, riding, or division, the word “ division ” 
does not apply to small districts, such as the 
Cinque Ports of Seaford in Sussex, but must be 
construed with reference to county and riding, 
and means something analogous to them. 

V. Stevens, 4 Term Rep. 224, 456. 

— - Berwick-on-Tweed.] — The town and 
liberties of Berwick-upon-Tweed are not for any 
purpose within, or part of the county of North- 
umberland. Reinoick-iepon- Tweed Corporation v. 
Shanks, 11 Moore, 372; 3 Bing. 459: 4 Ij. J. 
(O.s.) C. P. 152. 

Biding.] — The word “ riding ” in the Statute 
of Bridges (22 Hen. 8, c. 5, s. 3) is not confined 
to districts called by that name, but includes any 
division of a county which correspionds in its 
definition to a riding. Reg. v. Isle of Ely, 4 
New Sess. Cas. 222 ; 15 Q. B. 827 : 19 L.‘ 


COUNSEL, 


COUNTERCLAIM, 

See PRACTICE. 


COUNTERFEIT COIN. 

See CRIMINAL LxlW. 


COUNTY. 


Mvisions.]-7 k 8 Viet. c. 92, enables the 
Queen by order m council to direct that any 
county shall be divided into districts, to each of 
which a separate coroner is to he appointed ; 
and where “any such county has been cus- 
tomarily divided into districts for the purpose of 
holding inquests during seven years before the 
passing of the act, and it shall seem expedient 
to her Majesty that the same division of the 
county be made under the act, each of such dis- 
tricts shall be assigned to the coroner usually 
acting in and for the same district ; but if it 
shall appear expedient to her Majesty that a 
different division of such county be made, and 
any coroner shall present a petition praying for 
compensation for the loss of his emoluments 
arising out of such change, her Majesty may 
direct the Lords of the Treasury to assess the 
amount of such compensation.” The power to 
direct compensation to be assessed extended only 
to those cases where a county had been custo- 
marily divided into districts for seven years 
before the passing of the act, and where a 
different division is ordered under the act. Reg. 
v. Eeohmere, 16 Q. B. 284 ; 20 L. J., Q. B. 169 ; 
15 Jur. 558. 

Isle of Ely.]-™-By 6 & 7 Will. 4, c. 87, the 

Isle of Ely has a separate commission and clerk 
of the peace, a separatee county rate, and a 
separate custos rotulorum, from the county of 
Cambridge. By 7 Will. 4 ^ 1 Viet. c. 53, s. 7, 
under statutes llierolpfore passed or thereafter 


COUNTY COUNCIL. 

See LOCAL GOVERNMENT. 


COUNTY COURT. 

[By JOSEPH SMITH.] 

A. Officers. 

1. Judges, 872. 

2. Registrars and Clerks, 874. 

3. Ratliffs. 

a. The High Bailiff, 876. 
h. Under-B.ailiffs, 881. 

c. Special Bailiffs, 882. 

4. Treasurers, 882. 

B. Jurisdiction. 

1. Ristriet in 7tihich Action commemed. 
a. Defendant dwelling in District, 883. 
h. Defendant carrying on Business in 
District, 885, 

e. Cause of Action arising wholly or in 
part in District, 887. 

d. Leave of Judge, 892. 


871 


872 



COUNTY COUET— OJicm. 


2* 1% Personal AetioTis, 
a. Generally, 893. 

h. Amount of Debt, Demand, or 
Damages, 894. 

c. Set-off, 89 

d. Splitting Claim, 895. 

e. Abandoning excess of Claim, 897. 

/. Payment on Account before Action, 
897. 

3. ActUms of Ejectment and for Recovery 

of Premises. 898. 

4. Act Unis in which Title is in question^ 901. 

5. In Equity matters^ 906. 

6. Where special Statutory Provisions as to 

Proceedings^ 910. 

7. Contempt of Courts 913. 

8. Exemptions^ 914. 

9. Ranhruptcy. See Bahkeuptcy, 

10. Prolate, See Will. 

11. Admiralty. See Shipping. 

0. Ebplbvin. 

1. Gnierally^^lo. 

2. Bond or Security, 916. 

D. Tbansfee of Actions and Matters from 
High Court. 

1. Actions of Contract, 922. 

2. Actions of Tort, 928. 

3. Equity matters from Chancery Division, 

932. 

B. Practice. 

1. PartUs, 933. 

2. Proceedings before Trial. 

a. Notice of Action, 934. 
h. Plaint and Summons, 935. 
e. Defences, Counterclaims, and Pay- 
ment into Court, 938. 

d. Transfer to High Court, 940. 

e. Demand of Jury, 943. 

3. Trial and Judgment, 944. 

4. Arlit rations, 951. 

5. Enforcing Judgment, 931. 

6. Interplcadir, 95S. 

7. New Trial, 962. 

8. Costs, 964. 

F, Appeal. 

1, In what Cases, 

2. Practice on Appeal. 

a. Parties, 975. 

h. Mode of and Time for, 976. 

c. Security for Costs, 978. 

d. Hearing, 981. 

e. Order on Appeal, 982. 

/. Costs, 983. 

g. Appeal to Court of Appeal, 985. 

G* Order to Judge or Officer to do his 
Duty. 

1. In what Cases, 986. 

2, Practice, 988. 

Sf. Prohibition. 

1. In what Oases, 989. 

2. Practice^ 993. 


A. OFFICBKS. 

1. Judges. 

County Courts Act, 1888 (51 & 52 Vict. c. 43), 
ss. 8—24. 

Appointment.]— The same person may, at the 
disci etion of the lord chancellor, be appointed to 
be judge of two different county couits. Bey, v. 
Parham, 13 Q. B. 858 ; 18 L. J., Q. B. 281 ; 13 
Jur. 981. 

By an order in council made in pursuance of 
9 & 10 Vict. c, 95, the county court of Woicester- 
shire was directed to be held at several towns and 
places specified in the order, and the county 
court of Herefordshire was also to be held at 
several places. Afterwards the lord chancellor 
appointed the same person to be judge of the 
countv court of Heiefordshire to bo holdcn at A., 
and of the county couit of Worcestershire to be 
holden at B., C. and D., the places specified in 
the Older in council Held, that the appoint- 
ment was good. Ih. 

By the County Courts Act, 1846 (9 & 10 
Yict. G. 95), s. 9, after a county has been divided 
into distiicts by order in council, for the pur- 
])Oses of the act, it is in the discretirtn of the 
lord chancellor either to make many palgos 
of the same coiintg court, and, by limiting the 
jurisdiction of each in his appointment to one 
district, to pi event them from having any joint 
or co-oidiiiate jurisdiction, or to appoint one pei- 
son to be the judge of the county coiiit, and to 
hold it m as many districts as, by the appointment, 
ho IS directed. Ih. See County Courts Act, 
1888, s. 13. 

Kemoval.] — Upon an application for a criminal 
intormation against a judge of a county court for 
misconduct in his office, it appeared that the ap- 
plicant had addressed a memorial to the lord 
chancellor to remove the judge trom his office for 
the same misconduct, and that the lord chan- 
cellor had declined to interfere Held, that the 
applicant was disqualified from making the appli- 
cation. Req. V. Marshall, 3 C. L R. 67(5 ; 4 El. 
& Bl. 475 ; 24 L. J., Q. B. 242 ; 1 Jur. (N.s.) 676; 
3 W. R. 170. 

Application was made for a quo warranto 
against a county court judge, on the relation of a 
person who had held the office immediately 
before him, and who had been removed for in- 
ability and misbehaviour by the chancellor of the 
duchy of Lancaster. It appeared that on a 
memorial addressed to the chancellor charging 
the relator with general misbehaviour, and par- 
ticularising one instance more strongly, and 
praying for his dismissal, the chancellor had held 
an inquiry, which was attended by the relator 
and his counsel, and had heard evidence on the 
charges, not on oath or affirmation, and, within a 
few days of the close of the inquiry, had dis- 
missed the relator by an instrument finding 
inability and misbehaviour, but not specifying 
any particular instance. Affidavits denying the 
inability and misbehaviour in the cases adduced 
on the inquiry, and generally, were put in. The 
' court refused the rule, it not appearing that the 
relator had not been fully heard, or that the 
charges, if true, did not show inability, and the 
decision of the chancellor being therefore final. 
And the court held it not necessary that after the 
inquiry had closed, a fresh notice to the relator 
should have been given, to show cause against 
his being dismissed. Ramshay, A partem 18 
Q. B. 178 ; 21 L. J., Q, B. 238 ; 16 Jur. 684. 


COUNTY COUET— 0#cm. 


Pension.] — Judgment having been obtained 
against a county court judge tor a laigc sum, a 
judge’s order, under the Debtors Act, 1869 (32 & 
33 V ict. c. 62), s. 5, was made for payment of the 
judgment debt by quarterly instalments of 50Z. 
each on days named Default being made m the 
payment of some of these instalments, and there 
being no other means of enforcing obedience to 
the Older, wnts of sequestration were issued 
under Ord. XLVII. The debtor having resigned 
his office, a pension of 1,0007, per annum was 
granted to him under 15 & 16 Viet. c. 64, s. 1.6, 
chaiged upon and payable out of the consolidated 
fund — Held, that this pension, being a rewaid 
for past services only, was liable to seizure under 
the writ of sequestration ; and the court, at the 
instance of the judgment creditor, made an order 
to restrain the debtor from receiving the 
quarterly payments, and empowering the seques- 
trators to receive the same, to the extent of the 
moneys due and payable under the judge’s order. 
Willooch V. Terrell, 3 Ex. D. 323 ; 39 L. T. 84— 
0. A. 

Liability to Action.] — No action will lie 
against the judge of a county court for words 
spoken by him while trying a cause, although 
they arc alleged to be spoken falsely and 
maliciously and without any reasonable or pro- 
bable cause, and not bonl fide in discharge of 
his duty. Scott v. Stanrifldd, 37 L. J., Ex. 155 ; 
L. E, 3 Ex. 220 ; 18 L. T. 572 ; 16 W. E. 
911. 

The judge of a county court is not answerable 
at common law in an action of trespass for an 
erroneous judgment, or for the wrongful act of 
his officer, done not in pursuance of, though under 
colour of, a judgment ; but he is responsible in an 
action for an act done bv his command and 
authority wffien he has no jurisdiction. Iltmldtn 
V. Smith, 14 Q. B. 841 ; 19 L. J., Q. B. 170 ; 14 
Jur. 598. 

In an action against a judge of the county 
court of S., m Lincolnshire, to which he pleaded 
only not guilty, the facts were, that the plaintiff 
being resident and carrying on his business in 
Cambiidgeshire, had been sued, by leave of the 
judge, in the county court of S., where judgment 
was given against him by default. A summons, 
under 9 &: 10 Viet. c. 95, s. 98, was afterwards, 
and while the defendant resided and carried on 
business in Cambridgeshire, issued by order of 
the judge, calling on the plaintiff to appear at 
the county court of S. to be examined as to his not 
paying debt and costs. This summons was served 
on the plaintiff in Cambridgeshire, and on his 
non-appearance at S., the judge, bona fide be- 
lieving that he had power to do so, made a 
minute in his book, ordering the plaintiff to be 
committed to Cambridge gaol, and he was so 
committed accordingly : — Held, that the commit- 
ment w'as without junsdiction, and that the 
judge must be taken to be aware of the want ot 
jurisdiction, and was therefore liable in trespass, 
Ih. But by the County Courts Act, 1856 (19 (k 20 
Viet. c. 108), s. 48, jurisdiction was given to a 
county court judge in such circumstances. 

In the case of an action against a county 
court judge for <lisobeying a writ of prohibition 
in proceeding with a matter theiein referred to, 
such judge is entitled to notice of action under the 
County Courts Act, 1846, s. 138, if he proceeded! 
honestly, believing that his duty as a ju%e called 
upon him to do so, since in that case the act done 
by him must be considered as done in pursuance 


I of the act. Booth v. Clive, 2 L. M, & F. 283 ; 10 
C. B. 827 ; 20 L. J., C. P. 151 ; 15 Jur. 663, 

Liability to Criminal Proceeding.]— In the 

absence of a direct allegation of a corrupt motive 
the court will not grant a criminal information 
against a county court judge, however wrongly 
he may have acted. Where, therefore, a criminal 
information was moved for against a county 
court judge for committing a judgment debtor to 
prison without first hearing him on his offering 
to show cause why he should not he so com- 
mitted, but there was no imputation of any 
corrupt motive, the rule was refused. Ckmty 
Court Judge, In re, 16 Jur. 995 ; 1 W. E. 38. 

See infra, col. 986. 

Deputy Judge.] — A deputy judge has no 
authonty to deliver judgment after the expira- 
tion of the period for which he was appointed, or 
after the death of the judge who appointed him ; 
and if a deputy judge sends his judgment in 
writing to the registrar after such event, and 
after the appointment of a new judge of the 
county court, such judge ought not to enter up 
the judgment, but to rehear the cause. Moeg v. 
Mavfar'lane, 4 C. B. (N.S) 718; 4 Jur. (N.s.) 
785. 

An action in which there could not have been 
an appeal before the County Courts Act, 1867 (30 
&: 31 Vict. c. 142), s. 13, was tried in the sheriffs’ 
court by a deputy ot the judge in his absence, who 
took time to consider : the judge on his return in 
August, 1867, read the decision of his deputy, but 
m order to give the defendant power of appeal- 
ing, postponed the foimal delivery of judgment 
until the 1st Januaiy following, when he de- 
livered judgment and gave leave to appeal, and 
the parties not agreeing a case was stated by 
the deputy and signed by the judge : — Held, first, 
that the judgment of the deputy was the judg- 
ment of the court, and the postponement of its 
formal delivery made it a judgment of the 1st 
January, 1867. Bathbone v. Jluriri, 9 B. & S. 
708 ; 18 L. T. 856. 

Held, secondly, that the County Courts Act, 
18(>7, s. 13, affected piocedure, and not the rights 
of the parties, and therefore was retrospective, 
and gave an appeal in the action. 


2. Eegistkars and Clb:rks. 

County Courts Act, 1888, ss. 25 — 32. 

Appointment.] — B. held the office of clerk 
of a court of requests ; but owing to illness 
his son, who was in partnership with him as an 
attorney, had been appointed his deputy, and 
was acting as such at the time of the passing of 
the County Courts Act, 1846 : — ^Held, that the son 
was not entitled, by virtue of s, 34, to be the first 
cleik of the county court, as performing the duties 
of clerk at the time when the local act was 
repealed. Beg, v. Bdge, 12 Q. B. 936 ; 18 L. J., 
Q, B. 6 ; 16 Jur. 8. 

Under an appointment, pursuant to the County 
Courts Act, 1846, s. 25, of two, to execute jointly 
the office of clerk to a county court, the death of 
one does not vacate the office as to the other. 
Beg. V. IVahe, 8 El. & Bl. 348 ; 27 L. J., Q. B. 11; 
4 jur. (N.s.) 68 ; 6 W. R. 36. 

Eemoval.] — ^A county court clerk removed for 
inability or misbehaviour may question the 
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Talidity of such removal by quo warranto against 
his successor, lieq. v. Ouwi^ 16 Q. B. 476 ; 19 
L, J., Q. B, 490 ; 14 Jur. 953. 

A plea to an information alleged that the clerk 
was removed for inability. By a special verdict 
it was found that the clerk was dismissed for 
inability ; that such inability was very great 
pecuniary embarrassment and want of money to 
pay his debts existing before and at the time of 
his dismissal ; that no other inability existed, and 
that he was not, nor had been imprisoned for debt, 
or physically disabled from performing his duties . 
— Held, that such pecuniary embarrassment did 
not of itself constitute inability. Ih, 

A registrar who has been appointed to his 
office by \ irtue of having been clerk to a court of 
requests, abolished by the County Courts Act, 
1846, schedule (A), is liable to be removed for not 
giving security, although under the local act he 
was not required to give security. Willi Ah’ 
paHe^ 1 L. T. 61. 

City of London Court.] — The county court 
acts do not affect the jurisdiction of the mayor, 
aldermen, and commons to remove the Begistrar 
of the City of London Court, conferred by 1.5 k, 
16 Viet. c. Ixxvii.jS. 11. Ongooil v. Nelson, 41 L. J,, 
Q. B. 329 ; L. E. 5 IT, h. 636. Affirming, 10 B. & 
S. 119 ; 20 L. T. 958 ; 17 W. E. 895. 

iFees — ^Right to sue for— Return to Writ of 
Cfertiorari.] — The making a return to a writ of 
oertioran is a “ proceeding in the county court,” 
BO that the commissioners of the treasury may 
iinpose a fee upon it under the County Courts Act, 
1866, 8. 79. The registrar of the county court 
may sue in re^jiect of such fees when not paid at 
the time when tlie letuin is made or other proceed- 
ing taken. Baft v. Priee. 46 L. J., Q. B. 170 ; ! 
1 q. B. I). 264 ; 33 L. T. 808 ; 24 W. E. 318. 

Liability to Action— Issuing Warrant of 
Commitment.] — The clerk of a county court is 
only a ministerial officer to carry into effect the 
order of the judge, and is not therefore liable to 
an action for signing and issuing a warrant of 
commitment, in conformity with an order of the 
judge, although such older may be bad. Dews v. 
Myley, 2 L. M. & P. 544 ; 11 C. B. 434 ; 20 L. J., 
O. P. 264 ; 15 Jur. 11.59. 

In an action against a clerk for so issuing such 
warrant, he may, by virtue of the County Courts 
Act, 1850, s. 19, plead the general issue, and give 
the special matter in evidence ; such section ap- 
plying to clerks as weU as bailiffs. Ih. 

Omission to give Notice of Judgment.] — 

The County Courts Act, 1846, imposes no duty 
upon the clerk of the court to prepare or cause to 
he prepared notices of judgments or orders of the 
court for the payment of money (whether by 
instalments or otherwise) for service on the de- 
fendant. Bohinmin v. Gell, 12 C. B. 191 : 21 
L. J., 0, P. 165 ; 16 Jur. 616. 

No action therefore lies against a clerk for 
omitting to prepare such a notice, or for negli- 
gently preparing it, whereby the defendant was 
misled as to the time of payment of certain in- 
stalments orderetl by the judge, and had his goods 
taken in execution, Ih. 8. p., Mlq v. Moule. 
6Ex. 918; 20L. J., Bx. 29. 

— . For Expenses of Court,] — ^A., by direction 
for the court ; a balancJ iSng unpaid^l^tS 


registrar Held, that a mandamus would not lie 
to the lords of the treasury to pay the balance 
out of moneys voted by parliament for the ex- 
penses of the county court, m pursuance of the 
County Courts Act, 1856, s. 85. Walmesley, JEx 
parte, 1 B. & S. 81 ; 7 Jur (N.S.) 1010 ; 4 L. T. 
212 ; 9 W. E. 599. 

A clerk of a county court employed A. to fit up 
a court house and offices It having been left to 
the jury to say whether or not the clerk con- 
tracted on the footing of personal liability, and 
they having found for A., the court declined to 
enter a nonsuit, the defendant’s personal liability 
not being excluded by his position as clerk of the 
court, or negatived by the nature or by the terms 
of the particular contract. Antq v. Hutch insun, 
6 C. B. 266 ; 17 L. J., C. P. 304 ;‘l2 Jur. 962. 

Redemption Suit against Transfer of Action.] 

— When a redemption suit is commenced in the 
Court of Chancery against the registrar of the 
county court, within the jurisdiction of which 
the property dealt with by the suit lies, an order 
may properly be made under the County Courts 
Act, 1867, s. 8, to transfer the suit to the county 
court of the adjoining district, as the word action 
in 19 & 20 Viet. c. 108, s. 21, includes suit. Zm~ 
ford V. Gudgeon, 40 L. J., Ch. 514 ; L. E. 6 Ch. 
359 ; 19 W. E. 577. 

Deputy— Remuneration.]— The judge of the 
City of London court, on finding that the regis- 
trar was not present at the sitting of the court, 
appointed a deputy under r. 8 of the County 
Court Eulesofl867 ; the registrar, half-an-hour 
afterwards, was present in the court buildings 
transacting such business of his office as was 
transacted out of court ; and at the sitting of the 
court an assistant clerk was present and ready to 
act. The deputy brought an action against the 
registrar to recover remuneration for acting as 
deputy: — Held, that, even if r. 8 were within 
the jurisdiction given for making county court 
rules by the County Couits Act, 1856, s. 32 (which 
the court thought not to be so), still there was 
no such absence of the legistrar as to justify ihe 
appointment of a deputy, so as to cast on the 
registrar an obligation to remunerate the deputy. 
Wetherjield v. Inchon, 38 L. J., C. P. 220 ; L. E. 
4 C. P. 571 ; 20 L T. 366 ; 17 W. R. 651. 

Assistant Clerk practising as an Attorney.] — 

The assistant clerk is an ofiicei of the county 
court within the County Courts Act, 1846, s. 29, 
especially as explained by the County Courts Act, 
1850, s. 4, and is therefore liable to be sued for the 
penalty imposed by s. 30 of the former statute for 
practising as attorney in any proceeding in the 
court. Aclmyd v. Gill, 5 Kl. & Bl. 808 ; 25 
L. J., Q. B. Ill ; 2 Jur. (N.S.) 184 ; 4 W. R. 204. 

3. BAILIFI’S. 

County Courts Act, 1888, s. 33, et seq. 
a. The High Bailiff. 

Title of Bailiff of Court of Requests to Ap- 
pointment.]— At the passing of the County Courts 
Act, 1846, A. was the high bailiff of the court 
of requests, held at Kidderminster, for the 
borough of Kiddei minster, in the county qf 
Worcester, by virtue of a local act, cited in 
scherlule (A). By an order in council of tht 
10th March, 1847, it was directed, that on anc 
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from the IBth March, ]8i7, the sjvcral courts 
holden for the recovery of smill debts under the 
provisions of any act or acts cded in schedule 
(A) should be abolished : and that from the 15th 
March, 181:7, the county court tor the county of 
Worcester should be holden, amongst other 
places, at Kidderminster: — Held, that the 
county court so held at Kidderminster was not, 
within the meaning of the CJounty Courts Act, 
1846, s. 34, the same court as the old couit of le- 
quests ; and that therefore A. was not entitled, as 
of right, to be appointed high bailiif of the county 
court. Meg. v. Dger, 13 Q. B. 851 ; 18 L. J., 
Q. B. 285 ; 13 Jui. Job 

Fees — Poundage — Landlord’s Claim for Esnt 
on Levy of Execution.] — Where a bailiii has 
levied execution under a fi. fa., and has also 
received a notice under s. 160 of the County 
Courts Act. 1888, of the landlord’s claim to rent, 
and has distrained therefor, he is entitled to 
poundage or possession fees in respect of both 
proceedings. MriKsMe, Mi re, Prud(lah, Mx p'lrte, 
60 L. J., Q. B. 766 ; [1897] 2 Q. B. 429 ; 76 L. T. 
692 ; 45 W. R. 576 ; 4 Mans, n, 212, 

Withdrawal of Execution Creditor on 

Claim made— Eight to Sue for Possession Pees.] 

— Where a claim is made to goods taken in execu- 
tion by the high bailifi of a county court, and 
the execution creditor sends notice, under Ord. 
XXVII. r. 1, of the County Court Rules, 1886, 
of his admission of the claim to the high bailiff, 
who withdraws from possession, the jiulgc of the 
county court has power to award possession- 
money up to the time of the receipt of such 
notice to the high bailiff, and the high bailiff 
can recover such possession-money from the 
execution creditor by action in the county court, 
if the judge in the exercise of his discretion is of 
opinion that the circumstances of the case are 
such that possession-money ought to be awarded. 
T/iomaa v. Peeh, 57 L. J., Q. B. 497 ; 20 Q. B. D. 
727 ; 36 W. R. 606. 

Interpleader Costs.] — A claim having been 
made to goods taken in execution under a judg- 
ment in a county court, the high bailiff took out 
an interpleader summons, and ultimately the 
claim was disallowed, and the claimant was 
ordered to pay the costs of the proceedings. 
The high bailiff paid the amount of the levy into 
court, deducting the fees and expenses incidental 
to the levy, but not his costs incident to the 
interpleader proceedings, and the balance was 
paid out of court to the execution creditor : — 
Held, that the high bailiff could not maintain an 
action against the execution cre<litor for the 
interpleader costs. Mloor v. EuhUdi, 3 U. L. R. 
222 ; 15 C. B. 266 ; 24 L. J., 0. F. 26 ; 1 Jur, 
(N.S.) 256 ; 3 W. R. 113. 

Liability to Action— Wrongful Act of Under- 
bailiff.] — The high bailiff of a county court is 
liable, to the same extent as the bheiiff, for the 
wron^ui act of a person employed by one of his 
suh-bailiffs, to whom a warrant is delivered for 
execution. Burton v. Me frm*, 34 L. J., Q. B. 
91. 
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seizing the goods of a party under a warrant of the 
court signed by the registrar and under the seal 
of the court, even assuming that the judge had 
no jurisdiction to make the order upon which 
the warrant founded. Sq)ey v. Jones, 54 
L. J., Q. B. 98 ; 33 W. R. 217—0. A. 

Section 6 of the County Courts Act, 1852, also 
affords a like protection to any person who acts 
under a wan ant so issued. Ih. 

Seizure of Implements of Trade.] — The 

high bailiff of a county court who in levying 
exeeution seizes and sells implements of trade 
without any wiongfiil intent is not guilty of 
misconduct ” within s. 59 of the County Courts 
Act, 1888, even though he acted recklessly and 
committed a serious eiror of judgment. 3foor& v, 
Brampton (hmntg Court Bailiff, o2 L. J., Q. B. 
498 ; 5 R. 427 ; (.9 L. T. 140 ; 41 W. R. 557 : 57 
J. P. 742. 

Seizure by Mistake.] — Where, on a claim 

being made to goods seized by mistake by a 
bailiff, the execution creditor does not direct the 
bailiff to give up ihe gooils to the claimant, but 
appCtirs and contests his title in interpleader pro- 
ceedings : — Field, no evidence of a ratification by 
the QX( cutiou creditor of the bailiff’s detention, 
Toppin x.BuchcrJitld. 1 Cab. tSc E. 157, 

Seizure of Goods of Stranger — Liability of 

Execution Creditor.] — The defendant, having a 
county court judgment against C., caused the 
following letter to be written and delivered to 
the high bailiff of the county court : — “ The 
plaintiff in this action has some reason to believe 
in the possibility ctf a third person claiming the 
goods, at the addiess given on the back of the 
execution. He will, however, contest any claim 
that may be made, and he desires that the high 
bailiff' at Liverpool should be so informed, that 
the otfieer who levies may not in any way be 
(.leterred from jaittuig the wan ant in force by 
reason of any party setting up a claim.” The 
address on the back of the warrant was that of a 
house in the occupation of a biother of the 
judgment debtor ; but the name of the judgment 
debtor was on the door, and he had a considerable 
quantity of pioperty in the house. The bailiff 
entered the house, "and seized property of the 
execution debtor, and also of .the plaintiff ; — 
Held, that the defendant was not responsible for 
the act of the bailiff in seizing the plaintiff’s 
goods. Cronshiur v. ('hap in an, 7 H. A K. 911 ; 
<•51 L, J., Kx. 277 ; 5 L. T. .54 ; lU . R. 323. 

Distraining Goods of Stranger for Eent.] 

— If a bailiff seiz under a warrant (f a county 
couit goods belonging to a stranger, he cannot 
under 19 ix. 20 V ict. c. 1U8, s. 75, distrain such 
goods for the rent of the landlord ; and if he 
does so, the true owner is entitled to have his 
goods back. Beard v. Anight. 8 El. Bl. 865 ; 
27 L, J., g, B. 3.59 ; 4 Jur. (N.s.) 782 ; 6 W. E. 
226, 8. F., Fonlgei v. Taglor, 5 H. & X. 202 ; 
29 L. J., Ex. 151 ; 1 L. T. 4bl ; 8 W. H. 27^9. 


Warrant beyond Jurisdiction of Court.] 

— Section 19 of the County Courts Act, 1850, and 
s. 6 of the County Courts Act, 1852, protect the 
registrar of a county court and the bailiff and his 
assiatante from * mb li y to he &ned in an action for 


Wrongful Entry.] — An owner of a chat- 
tel, taken on his own premises, under a county 
court execution against a third party, cannot sue 
the bailiff for taking the chattel, though he may 
W the wrongful entry. Bowk v. Cole^ 3 £\ k F, 
17. 

On the hearing of an intoipletder summons 
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in the county court, under 9 & 10 Viet. c. 95, 
s. 118, in respect of goods taken in execution 
under a judgment of the court, the judge 
ordered that the goods were the property of 
the claimant, and that the execution creditor 
should pay the costs of the proceedings, with 
Is. damages for the seizure of the goods, and 
that the high bailiff should pay l<t. damages 
for the seizure of the goods : — Held, that the 
proceedings in the county court did not bar the 
plaintiff’s right of action against the high bailiff 
for the trespass to his house, in respect of which 
no damages had been awarded, and that the 
county court had no jurisdiction to entertain the 
question of trespass. Jousiffe v. Bayley^ 15 
Ii.T.219. 

Action for Wrongful Entry— Right of 

Successful Plaintiff to Costs.] — To an action for 
entering the plaintiff’s house, and carrying away 
his goods, the defendant pleaded a justification, 
as high bailiff, under a fi. fa., issued out of the 
county court against the plaintiff’s goods. The 
plaintiff admitted the issuing of the wuit, and 
replied de injuria to the rest of the plea. At the 
trial the jury found a verdict for the plaintiff, 
with lOZ. damages : — ^Held, upon the construc- 
tion of s. 1H9 of the 9 & 10 Vict. c. 95, 
taken in connection with ss. 128 and 129, that 
the plaintiff was not entitled to costs. Mann 
T. BuelierfieU, 2 L. M. & P. 65 ; 20 L. J., Q. B. 
265 ; 16 Jur. 67. 

Arrest of Debtor after Payment ] — On 

the hearing of a summons under 9 10 Viet c 

96, 8. 98, the debtor did not attend, and on pioof 
of service the judge, under s. 99, oidered him to 
be committed for seven days. The cleik to the 
court issued to the bailiff a warrant of commit- 
ment, under which the debtor was aiiested. 
Before his arrest, but after the wanant was 
issued, the debtor paid the debt and costs to the 
judgment ereditoi, vho wiote a letter to the 
cleik of the couit informing him of the fact. 
The debtor having sued the clerk and bailiff for | 
false imprisonment Held, that the action could 
not be supported, as the order and warrant were 
regularly issued and m foice at the time of the 
arrest. Bavis v. Fletcher, 2 E. & B. 271 ; 22 
L. J-, Q. B. 429. 

Damages for Neglect to levy Execution.] 

— Where judgment has been recovered m a 
couniy court, the plaintiff may maintain an 
action in that court against the high bailiff of 
another county court for neglecting to levy upon 
the goods of the defendant under a warrant of 
execution delivered to such high bailiff for that 

{ mrpose. Watson v. White, 66 L. J., Q. B. 492 ; 
1896] 2 Q. B. 9; 74 L. T. 702; 44 W. R. 

Action against for not Executing Warrant- 
Issue of Summons in Adjoining District.]— Under 
n i, 20 Vict. c. 108, 8. 21, where an action is 
brought against the high bailiff for not executing 
a warrant, a summons may issue in any adjoining 
distru t the ji.dge of which is not the judge of a 
couit {)f which the high bailiff is an officer, 
whetheT or not such ad joining district is in the 
Mme county ni which he neglected to execute 
the warrant. v. 40 L. J., 

Q* B. 49 ; L. R. 6 Q. B. 82 ; 19 W. R, 385. 
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—liability for act of Dndler-bailiff of other 
Court.] — Where a warrant issues upon a judg- 
ment of a county court against a party resident 
within another jurisdiction, and is sealed by the 
court there, under 9 & 10 Vict. c. 95, s. 104, the 
high bailiff of the court out of which the war- 
rant was originally issued is not responsible for 
any irregularities m its execution by the under- 
bailiff of the foreign jurisdiction, even though 
his own under-bailiff assists therein. Smith v. 
Pritchard, 8 C. B. 565 ; 19 L. J., C. P. 53 ; 14 
Jur. 224. 

Under a warrant so issued by one court and 
sealed by the clerk of another court, the officers 
broke and entered the premises of a third person, 
under a mistaken impression that the party 
against whom the warrant was directed was 
there ; and upon the owner of the premises 
resisting their entry, the bailiffs took him into 
custody and carried him before a magistrate : — 
Held, that the high bailiff of the court from 
which the warrant was reissued was liable 
with the under-bailiffs for the breaking and 
entering, which was an act done by the latter 
under the supposed authority of the writ, but 
not for the assault which was committed in the 
assertion of a power given by the statute to the 
individual officer. II. 

Negligence of High Bailiff of other 

Court — Jurisdiction of Judge to order Payment 
of Damages.] — Where execution was issued in a 
county court and the warrant was sent for exe- 
cution to another county court, and the high 
bailiff of such court was guilty of negligence m 
levying under it : — Held, that the judge of the 
home court had no power, under s. 115 of the 
County Courts Act, 1846, to order the high 
bailiff of the foreign court to pay damages to the 
plaintiff, who had been mimed by his negli- 
gence, and that the high bailiff was entitled to a. 
pioliibition. Reg. v. Shropshire Comity Court 
Judge, 57 L. J., Q. B. 143 ; 20 Q. B. D. 242 ; 6B 
L. T. 86 : 36 W. R. 476. 

Acting for Party on Application for Warrant 
under 14& 15 Vict. c. 62 — Liability for Penalty.] 

— Under the 14 &: 15 Vict. c. 52, the issuing of a 
warrant by a county court judge is not a pro- 
ceeding m the county court, and therefore, if a 
high bailiff of a county court acts for the party 
applying for the warrant, he is not thereby 
liable to a penalty under 9 & 10 Vict. c. 95, 
ss. 29, 30. Warden v. Stone, 7 El. & Bl. 603 ; 2B 
L. J., Q. B. 200 ; 3 Jur. (n.s.) 491 ; 5 W. R. 
501. 

But it is more fitting that a bailiff should not 
so act. Ih. 

Action against— Right to Notice.]— The fact 
of the bailiff having, in taking goods under pro- 
cess from the county court, acted under an 
indemnity from the execution creditor, does not 
deprive him of the protection of the 9 & 10 Vict. 
c. 95, s. 138 ; which entitles him to a notice of 
action for anything done by him in puisuance of 
the act. White v. Morris, 11 C. B. 1015 : 21 L J 
C. 1>. 18r> ; 16 Jur. 500. 

A bailiff, who, under a warrant of execution 
upon a judgment of the court against A., takes, 
the goods of B., under the bonfi fide belief that 
they are the goods of A., is entitled to the pro- 
tection of the 9 & 10 Viot, c. % B. 138, 4 in 
respect of a thing done in pnrsuaAoe nf 
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Burling v. Harley^ 3 H. & N. 271 ; 27 L. J., Ex. 
268 ; 4 Jur. (N.s.) 789. 

N’otice of Statutory Defence.] — The de- 
fence accorded to county court bailifts by s. 54 
of the County Couits Act, 1888, being a statutory 
defence, notice must be given as provided by 
the County Couit Eules, 1889, Ord. X. rr. 10, 
18 a, if a county court bailiff intends to rely on 
the section as a defence to an action against him. 
Benny v. Bennett, 44 W. E. 333. 

Motion against, under s. 46 of Bankruptcy Act, 
1883 — Bight to Notice.] — The woid “ action” in 
ss. 53 and 54 of the County Courts Act, 1888, 
being the sections which require notice and 
other formalities to be gone through before pio- 
ceedmgs can be taken against a person for any- 
thing done in puisuance of that act, will not be 
enlarged so as to include a motion by a trustee m 
bankruptcy against a high bailiff, under s. 46 of 
the Bankruptcy Act, 1883, for a declaiation that 
he was entitled as against the high bailiff to 
certain goods taken in execution, on the ground 
that the execution had not been completed by 
seizuie and sale. Poppleton, Bx parte, Loelie, In 
re, 62 L. T. 942 ; 63 L. T. 320 ; 39 W. E. 15 ; 

7 Morrell, 184. 

b. Under Bailiffs. 

Assault upon — Execution of Duty.] — A defen- 
dant was ariested by a bailiff under a warrant of 
the county court good on its face. He assaulted 
the bailiff in resisting the arrest. On an indict- 
ment against him for a common assault on the 
bailiff . — Held, that it was not necessary to prove 
the pioceedings in the county court, but that 
pi oof of the warrant alone was sufficient to show 
that the officer w'as justified in ai resting the de- 
fendant, and to sustain a conviction of the defen- 
dant for the assault. Big. v. Barin, L. A C. 61 ; 
30 L. J., M. C. 159 ; 4 L. T. 559 ; 9 W. E. 711 ; 

8 Cox, 0. G. 486. 

A county court bailiff, while acting in the 
course of his duty, was assaulted by F., who was 
summoned for the assault under 9 A 10 Vicl. 
c. 95, s. 114 :--"Held, that that section was not 
impliedly repealed by 24 k 25 Vict. c. 100, s. 42, 
and that the justices could not decline jurisdic- 
tion on the ground that a question might arise as 
to the execution under the piocess of a court of 
justice. Reg. v. Brigga 47 J. F. 615. 

C., being under-bailiff of county courts, was 
left on certain premises in execution of a war- 
rant to levy on goods of D. Having no lefiesh- 
meiit provided for him, he went out to a public- 
house, a mile distant, and took his warrant with 
him. On his retui n he was assaulted by D., to 
prevent his re-entry : — Held, that C. was in the 
execution of his duty m returning, and that D. 
was liable to be convicted under 9 A 10 Vict 
c. 95, s. 114. Chfin v. JJylte, 48 J. F. 757. 

Bond — Alteration of Nature of Office.] — A 

boiul was executed by G., and two sureties, con- 
dit oiied for indemnitying the high bailiff of a 
county court against liabilities fiom the mis- 
conduct in his office of G , who was appointed 
by the high bailiff one of the bailiffs. At the 
time the bond was executed the jurisdiction of 
the county court w^as regulated by 9 k U) Vict, 
c. 95. After the execution of the bond, the 
jurisdiction of the county couit was extended 
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and increased by 10 & 11 Vict. c. 102, 12 & 13 
Vict. c. 101, 13 k 14 Vict. c. 61, and 14 & 15 
Vict. c. 52 : — Held, that these statutes had so 
materially altered the nature of the office of 
bailiff that the sureties were no longer liable to 
indemnify the high bailiff, even though the mis- 
conduct of Gr. was in respect of a matter within 
the jurisdiction conferred by 9 & 10 Vict. c. 95, 
in respect of which the duty of the bailiff was 
not altered by the subsequent acts. Pylms v. 
G}hh, 6 El. & Bl. 902 ; 26 L. J., Q. B. 41 ; 3 Jur. 
(N.S.) 315 ; 5 W. E. 44. 

Embezzlement by.]— Ceiminal Law. 


c. Special Bailiffs. 

Appointment where High Bailiff Interested,] 

— When the judgment debtor under county court 
process is himself the high bailiff of the court, a 
special bailiff may be appointed to levy execu- 
tion. and the warrant may he directed to him and 
others, although 9 k 10 Vict. c. 95, and 30 k 31 
Vict. c. 142, contain no express provision upon 
the subject. Bellamy v. Boyle, 44 L. J., Ex. 
169 ; L. E. 10 Ex. 220 ; 33 L. T. 21 ; 23 W. E. 
754. 

The judge of a county court made an order 
against the high bailiff for payment of certain 
sums of money and costs, the costs to be settled 
by the registrar. The amount of costs was 
settled by the registrar, but not formally ap- 
pioved by the judge. Ciders for payment were 
drawn up under seal of the court, and served on 
the high bailiff. Default having been made in 
payment, the registrar issued a warrant of exe- 
cution for the sums and costs. The registrar, 
after consulting the judge, sjiecially appointed 
W. E., who was not a bailiff of the court, to 
act as assistant bailiff in the execution of the 
wairant vhich was given under the seal of the 
couit, directed to “W. E. and others, the bailiffs 
thereof,” and signed by the legistiar. Acting 
under this w'airaiit, W. E levied on the goods 
of the high bailiff, who theieupon brought an 
action against the legistrar: — Held, that, al- 
though the judge had not peisonally exorcised 
his discretion as to the amount of costs, yet there 
was a valid order in existence, and the court had 
inherent pow^ei to enfoice its process, and the 
right mode of doing so had been adopted, inas- 
much as the analogy affoi ded by the practice of 
the supeiior courts, which appoint coroners or 
elisors to execute judgments against sheriffs, had 
been followed by appointing a special peison to 
levy the execution ; that the registrar was there- 
foie justified in making that appointment, and 
consequently that he was not liable for the acts 
of W. E. done in pursuance thereof. Ib. 


4. Teeasueebs. 

Right of Access to Books.] — A registrar rented 
offices m which he earned on his business as a 
sohcitoi and also the county oouit business, her 
being allowed by the Tieasury an annual sum 
for the part of the offices used for county court 
purposes. The ticasuicr of the county court 
gave the registrar notice of his intention to audit 
the accounts on a Saturday, when, by a county 
court rule, the office closed at one o^clock, Thes 
tieasuier went to the office after one o’clock, and 
finding it closed, broke the locks of an inna^ 
door and a ^cupboard in which the books weres 
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kept, and having taken away the hooks and 
audited them, returned them to the office. The 
registrar having brought an action of trespass 
against him ; — Hel<l. that the treasurer was jnsti- 
fieil in so doing under the county court acts. 
JB'iirrldge v. KiclioletU, 6 H. & N. 383 ; 30 L. J., 
Ex. 145 ; 3 L. T. 703 ; 9 W. R. 345. 

The 29 & 30 Viet. c. 11, j)roi'ides for the abnli- 
tion of these offieers. 


B. JURISBICTIOISr. 

County Courts Act, 1888, s. 5. 

1. Disteigt in which Action Commenced. 

County Courts Act, 1888, s. 74. 

a. Defendant dwelling in District. 

Body Corporate — G'as Company,] — A corpora- 
tion dweUs, within the meaning of the 9 & 10 
yict. c. 95, s. 128, at the place where its business 
is carried on. Taylor v. Crowland Gas A Gohe 
Co., 11 Ex. 1 ; 24 i.. J., Ex. 283 ; 3 C. L. li. 8f)5 ; 
1 Jur. (N.S.) 358 ; 3 W. B. 368. 

- — Railway Company. ]~~The Great Western 
Bailway Company has its principal station at 
Paddington, where the directors meet, the secre- 
tary resides, general meetings are held, and 
whence orders emanate : — Held, that the com- 
pany dwells at J’addiiigton wnthiii the meaning 
of that word in the 9 .k 10 Viet. c. 95, s. 128, am I 
conseciuently that, where a plaintiff in an action 
against the company dwelt more than twenty 
miles from Taddirigton, the superior courts had 
concurrent jurisdiction. Adams v. G. W. ICl, 
6 H. k N. 404 ; 30 L. J., Ex. 124 ; 3 L. T. 631 : 
9 W. B. 254. 

Manufacturing Company.] — A company 

incorporated for the manufacture anil sale of 
goods dwells at the place of manufacture and 
sale, and not at its i*egistered office. Keynsham 
Mne Lias Lime Co. v. Baler, 2 H. ik 0. 729 ; 

12 W "b ^156^^ ’ ^ ’ 9 L. T. 418 ; 

A Joint-stock company sold and delivered goods 
to the defendant at its works at Keynsham, in 
Somersetshire, seven miles distant from the place 
where the defendant resided and carried on his 
b^iness. The registered office of the company, 
where the directors met and transacted all its 
iciness, was in London. The company being in 
the course of winding-up, the official liquidator, 
who dwelt and carried on business in London, 
sued the defendant in a superior court for the 
price of the goods, and recovered judgment by 
default for a sum under 20L : — Held, that he was 
not entitled to coats. Ik 

« Joint Stock Company,] — A joint stock 
company dwells where the substantial business 
of the company and its negotiations are earned 
on, and not neciBsarily in the locality where its 
property is situated and its immediate objects 
earned out. Aherystmth Promemde Pier Co. 

U LThf; h'/wVm* ’ '' ’ 

A promenade pier company, whose objects 
were the er^tion and maintenance of a pier and 
reeeption of tolls thereon at Aberystwith, but 
watered t^ces were at WesHAlnster, 
Where the substantial busine^ of the ohmpAny 


1 and its negotiations were carried on, dwells at 
Westminster, and not at Aberystwith. Ib. 

Temporary Residence.] — A defendant who, at 
the time of an action brought, has no permanent 
residence, dwells at the place of his temporary 
residence. Alexander v. Jones, 4 H. & C. 204 ; 
35 L. J., Ex. 78 ; L. B. 1 Ex. 133 ; 12 Jur. (N.S.) 
125 : 13 L. T. 710 ; 11 W. B. 400. 

Where a plaintiff has a permanent dwelling 
more than twenty miles from the defendant, the 
superior courts have concurient jurisdiction, 
although the plaintiff has also lodgings for a 
temporary purpose, at the time the action is 
bi ought, within twenty miles of the defendant. 
Macdongall v. Paterson, 11 0. B. 755 ; 2 L. M. 
.te P. 681 ; 21 L. J., C. P. 27 ; 15 Jur. 1108. 

A plaintiff is entitled to costs though he ob- 
tains a verdict for 40.s\ only, if his permanent 
place of residence is more than twenty miles 
from the place where the defendant dwells or 
carries on his business, although at the time of 
the commencement of the action he was. for a tem- 
porary purpose, lesidmg within that distance. 
Marb^ V. Conguest, 1 7 C. B. (n.s.) 432. 

Gaol,] — A temporary or compulsory resi- 
dence, at the time of the commencement of an 
action, in a gaol, does not constitute the place of 
detention the dwelling of the party. Bunston v. 
Paterson, 5 0. B. (N.S.) 267 ; 28 L. J., C. P. 97 ; 
4 Jur. (N.S.) 1024 ; 6 W. B. 768. 

^ Residence for purpose of Founding Jurisdic- 
tion.] — It is no objection to the jurisdiction of a 
county court, that the plaintiff has become resi- 
dent within the district of the court for the very 
purpose of giving it jurisdiction, provided that 
the residence was actually and bon.i fide, and not 
colourably and collusively acquired before issuing 
the summons. Massey v. Burton, 2 II. & N. 
597 ; 27 L. J., Ex. l6l ; 3 Jur. (N.S.) 1130 ; 6 
W. R. 108. 

On the 22n(l of 8eptember a plaintiff took 
lodgings, ?md went to reside within the Blooms- 
buiy district, and on the 23rd a summons issued 
from the Bloomsbury county court, in respect of 
a cause of action which hail arisen in the Mary- 
lebono district, where the defendant resided. 

I The defendant objected to the jurisdiction, but 
upon hearing the evidence the county court 
judge decided that the plaintiff dwelt within the 
district of the Bloomsbury county court . — Held, 

I that the plaintiff did dwell within the Blooms- 
bury district, and, therefoie, that the judge had 
I jurisdiction, lb. 

Two Residences.] — A plaintiff had two perma- 
nent places of residence ; one in London, where 
the^ defendant dwelt, and where the cause of 
action accrued ; the other more than twenty 
miles from London. At the time of bringing the 
action the plaintiff was living with his family at 
his country res ideiu'e Held, a case of con- 
current jurisdiction, and that he was entitled to 
cos^s, Butler v. Ablewhite, 6 C. B. (n.s.) 740 ■ 
28 L. J., G. P. 292 ; 5 Jur, (n.s.) 1268 : 7 W. r! 
583. 

A plaintiff, having hired a house at Margate, 
occupied it, with his wife, family, and servants, 
as their home ; at the same time the plaintiff, 
carrying on business in London, occupi^ tyro 
houses theie for the purpose of his business, and 
passed three or four days and nights of each 
Wk OCbupytog itJWO rooms in one of the 
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houses, which had been fitted up for his residence 
while staying in town : — Held, that he dwelt at 
Margate alone. Kerr v. Ilaynea^ 29 L. J., Q. B. 
70; 6 Jur. (N.S.) 169; 2 L. T. 211; 8 W. E. 
277. 

A writ of summons issued against a defendant 
on the 5th of January, 1865. He had two resi- 
dences, one in London, the other in Kent, more 
than twenty miles distant fiom the plaintiff’s 
residence, which was in London. On the 4th of 
January the plaintiff’s attorney received a letter 
from the defendant, dated fiom his residence in 
Kent, referring him to his attorneys in London to 
accept service of process for him. The defen- 
dant’s attorneys, on the day of the issuing of the 
writ, gave an undertaking to appear, and on that 
day one of them had an interview with the 
defendant at his London reddence : — Held, that 
the defendant was residing in Kent at the time 
of the commencement of the action, and con- 
sequently that there was concurrent jurisdiction, 
and the plaintiff was entitled to his costs, PiU 
grim v. Knatchhdl, 18 C. B. (n.S.) 798 ; 84 L, J., 
C. P. 257 ; 11 Jur, (N.S.) 389 ; 12 L. T. 383 ; 13 
W. E. 657. 

One of two plaintiffs was a member of parlia- 
ment, and had a residence in London within 
twenty miles from the residence of the defen- 
dant, which he occupied for about three months, 
for the purpose of attendance in parliament ; he 
resided the rest of the jear at his ironworks in 
Wales, and was dwelling there "when the action 
was brought : — Held, that the plaintiff “ dwelt ” 
in London. Bailey v. Bryaiit, 1 El. & El. 340 ; 
28 L. J., Q. B. 86 ; 5 Jur, (N.S.) 468. 

Residence of nominal Defendant.] — In order to 
bring a plaint within the jurisdiction of a county 
court on the giound of a defendant rebidmg in 
the district of that couit, such defendant must 
be a substantial defendant, and where a plaint 
w^as issued in the Bristol county court to charge 
the supaiate estate of a mairied woman with a 
sum secuied by her acceptance, upon the ground 
that the bill of exchange was drawn and made 
payable at Bristol, and that one of the defendants 
resided there, on its appearing that this defen- 
dant w'as in the same interest as the plaintiff, it 
was held that the county court had no jurisdic- 
tion, and an order was made to lemove the 
plaint to the court of chancery. Balter y. Wait^ 
39 L. J., Ch. 204 ; L. E. 9 Eq. 103 ; 21 L. T. 632 ; 
18 W. R. 185. 

b. Defendant Carrying* on Business in 
District. 

Railway Company.] — A railway company does 
not carry on business at a recei\ ing-huuse or a 
booking-office, kept by an agent for the receipt 
and booking of parcels and packages for all the 
railways generally. Minor v. L. t.)* Al-TK. ify., 1 
C. B. (N,S.) 325 ; 2(5 L. J., C. P. 39 ; 2 Jur. (K.S.) 
1168 ; 5 W. li. 122. 

A railway company cairies on business only at 
the place where the general management of its 
different lines and stations is carried on ; and a 
station, however extensive and important, so long 
as those under whose immediate supei vision it is 
are themselves under superior control, is not 
within s. 60 of the 9 & 10 Vict. c. 95. Brown v. 
L, 4 W.-IF. By., 4 B. A S. 326 ; 32 L. J., Q. B. 
318 ; 10 Jur. (N.S.) 234 ; 11 W. R. 884. 

A railway company carries on its business at 
its principal station, and not at the intermediate 


stations on its line ; and where a cause of action 
arises in a district of one of such intermediate 
stations, and no leave of the court of such dis- 
trict has been obtained to sue in such district, a 
plaint must be brought in the district of such 
principal station. iShieln v. G. K Mi/,, 30 L. J,, 

Q. B. 331 ; 7 Jur. (N.S.) 6.31 ; 4 L. T.' 479 ; 9 W. 

R. 739. S. P., Taylor v. CrowlanA Gas and Coke 
Co., 11 Ex. 1 ; 3 C. L. R. 865 ; 24 L. J., Ex. 233; 

1 Jur. (N.S.) 358 ; 3 W. R. 308. And he Talllmr 
V. 8. B. My., 3 C. P. D. 18 ; and Moqers v. 
L. a B. My., 26 W. R. 192. 

Surgeon .] — K surgeon, who was ajso an apothe- 
cary and an accoucheur, residing at 0., in the 
district of county court A., and daily attending 
to patients requiring his advice residing in the 
district of county court B., carries on his business 
within the jurisdiction of the county court B, 
Mitehlly. HeyyJer, 2 C. L. R. 460 ; 23 L. J., Q. B. 
273; 18 Jur. 430; 3 W. R. 411. 

Deputy Sealer in Court of Chancery.] —The 
duty of the deputy sealer in the court of chancery 
is to affix the great seal to instruments to which 
it is appropriated, and to attend the lord chan- 
cellor for that purpose ; and when the lord chan- 
cellor does not sit judicially, he attends at the 
Great Seal Patent Office, in C’hanccry Lane: — 
Held, that he did not carry on his business at any 
fixed place, within 9 k 10 Vict. e. 95, s. 128, so as 
to deprive the plaintiff’ of costs, under ss. 128, 129. 
Mol/e V. Leurmonth, 14 Q. B. 196 ; 19 L. J., Q. B, 
10 ; 13 Jur. 980. 

Clerk in Government Office.] — A clerk in the 
privy council office is not a peison wdio carries on 
a business. Sangster v. Caee or Kay, 5 Ex. 386; 
19 L. J., Ex. 311. S. C\, nom. Glennie v. Belmar, 

1 L. M. & P. 402. 

To entitle a defendant to enter a suggestion 
on the roll to deprive the plaintiff of costs under 
this act, on the ground that the defendant carried 
on his business within the jurisdiction of the 
court thereby established, it is not sufficient to 
show that the defendant is a clerk attending a 
public office within the jurisdiction, hut residing 
elsewhere. Buckley v. Ilann, 7 D. A L. 188 ; 5 
Ex. 43 ; 19 L. J., Ex. 151 ; 14 Jur. 226. 

Branch Office of Scotch Firm.] — VVheie a 
Scotch firm carrying on business m bcotlaiid 
with a branch orlice situate within the jurisdic- 
tion of a county couit were sued in the firm’s 
name, and the summons was served at the branch 
office : — Held, that the firm “ carried on busi- 
ness” within the juritdictioii, that the service 
vs as good, and that the county court judge was 
wrong in declining to exercise jurisdiction ; that, 
if the service had been bad, it amounted to a 
mere irregularity, which might be waived by the 
conduct of the defendants. Weatlierleyy. Oalder, 
61 L. T. 508. 

Acting through Agent.] •— A company 

carrying on business lu London, which employs 
iij a country town a general commission agent, 
who transacts the company’s business in stioh 
town, in an office fur which the company pay 
him rent, docs not carry ou business in that town 
within the meaning of the 9 & 10 Vict c. 95, 
s. 128, Corbett v. General Steam Navigation 
Co., 4 H. & 482 ; 28 L. J.* Bx. 214 ; 7 W. B. 

498. 
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A commission agent sold, in his own name, 
goods to the defendant, at a place within twenty 
miles of the defendant’s residence. The princi- 
pal, a company which carried on its business at 
a place more than twenty miles from the defen- 
dant's residence, sued him in a superior court, 
and TecoYered 6Z.: — Held, that the court had con- 
current juiisdiction with the county court, and 
that the company was entitled to costs. Oldham 
JBv tiding and J^larntfactitring Co. v. Heald, 3 H. 
& C. 132 ; 33 L. J,, Ex. 236 ; 10 L. T. 534. 

One who resides in Scotland, and cairies on 
business in London by means of an agent, is not 
bound to sue in the City Small Debts Court for 
a debt not exceeding 20L Shells v. Salt, 7 C. B. 
116. 

c* Cause of Action arising wholly or in 
part in District. 

Sale of Goods — Order in Bistrict.] — A verbal 
offer to buy goods for more than lUZ. having been 
made to the vendor’s agent within the district of 
a county court, was communicated to the vendor 
at his residence outside the district, where he 
accepted it and signed a memorandum within 
s. 17 of the Statute of Frauds. This memoran- 
dum, with a counterpart, he sent by post to the 
purchaser, who signed the counterpart within 
the distiict. The vendor having delivered the 
gocnis to the plaintiff’s agent outside the dis- 
trict, the purchaser issued a plaint in the county 
court against the vendor to recover damages for 
deficiency in W'eight : — Held, that the cau^.e of 
action arose in part in the district so as to give 
the county couit jurisdiction under 30 <Sc 31 Vict. 
c. 142, s. 1. Oreeti v. Beach. 42 L. J., Ex. 151 ; 
L. It, 8 Ex. 208; 21 W. K. 850. 

A., carrying on business in Manchester, by his 
traveller, sold goods to B., at Oxford, which 
goods were to be foiwarded by the London and 
Eoith-Western Railw^ay. The goods w’ere ac- 
cordingly packed and sent by A. to the railway 
station at Manchester, addressed to B., at 
Oxford : — Held, that as the order for the goods 
was received at Oxford, the whole cause of action 
' did not arise in Manchester, so as to give the 

county court there jurisdiction to try it under 
the 3 & 10 Vict. c. 95, s. 60. Borthwick v. 
FhZfuw, 15 C. B. 501 ; 3 C. L. R. .364 ; 24 L. J., 
C. P. 83 ; 1 Jur. (N.S.) 142 ; 3 W. R. 203. 

Where goods were ordered at Leeds, deliverable 
at Manchester, the judge of the county court at 
Leeds has no jurisdiction to try the case, as the 
whole cause of action did not arise within his 
jurisdiction within the 9 & 10 Vict. c. 95, s. 60. 
Jaeimm v. Beaumont, 24 L. J., Ex. 301. 

A defendant entered into a wiitten agreement 
to take 20,000 bricks of the plaintiff at a stated 
price. After the delivery of 3,000 he refused to 
take any more, or to pay for those already 
delivered, alleging that they weie not the sort 
specified in the agreement. The plaintiff and 
the defendant resided more than twenty miles 
apai t. The bricks were delivered at the plaintiff’s 
place of business, but the agreement was signed 
by both parties within the jurisdiction of the 
court. The plaintiff sued the defendant in the 
su|jerior court to recover the price of the 3,000 
bucks deli vereti, and recovered less than 20Z. At 
the trial the agreement was put in as part of the 
plaintiff’s case : — Held, that he was not entitled 
to recover his costs, as the cause of action arose 
in some material point within the juriidicMoff of 
i m immty court, within Viot. c. %m, 






and the action ought not to have been brought 
in the superior court. Kornian v. Marchant, 7 
Ex. 723 ; 21 L. J., Ex. 256. 

Belivery in Bistrict.] — On an applica- 
tion by a plaintiff in an action for goods sold and 
delivered for costs under the 19 & 20 Vict. c. 108, 
s. 30, on the ground that the cause of action did 
not wholly, or in a material part, arise within the 
jurisdiction of the county court of the district in 
w^hich the defendant resided, it appeared by the 
affidavits of the defendant as to the principal 
parcel of goods that they were delivered there by 
a carrier, w'ho was to paid by the plaintiff 
(there being, on the part of the plaintiff, no 
positive affidavit as to the disputed facts, but 
only an affidavit of information and belief) : — 
Held, that the delivery must be deemed to have 
been in that district in which the defendant re- 
sided, and therefore that the plaintiff was not 
entitled to costs. Arndd. v. Porter, 30 L. J Ex. 
19. 

Breach, of Contract to Beliver.] — A 

plaint was issued by leave of the judge against a 
defendant not resident in the jurisdiction. The 
particulars were, for not delivering a cargo of 
corn bought by the plaintiff of the defendant by 
a contract in writing. The plaintiff, within the 
jurisdiction, made a contract with a broker, who 
professed to act for the defendant, in these 
terms : Sold the cargo of corn, per T., now at 
Q., at 275. per quarter, including cost, freight and 
insurance to a safe port in the United Kingdom. 
Payment, cash in exchange for shipping docu- 
ments and policy of insurance.” Q. was out of 
the jurit'diction ; and so was the ship. The 
plaintiff requested that the ship should be sent 
to D., a port also out of the jurisdiction. The 
defendant sold the cargo to another person, 
delivered him the shipping documents, and 
caused the cargo to be delivered to him : — Held, 
that the non-delivery of the cargo was a breach 
of the contract, and a cause of action, but out of 
the jurisdiction of the county court, and that the 
rule must be absolute to prohibit proceeding in 
the plaint for that ; but held, that the non- 
delivery of the shipping documents was also a 
bleach of the contract, and a cause of action 
within the jurisdiction, and that the rule must 
be modified so as to allow the plaintiff to pro- 
ceed for that, if the judge in his discretion 
thought fit to amend the particulars. Walsh v. 
lonides, 1 El. & Bl. 383 ; 22 L. J., Q. B. 137 ; 
17 Jur. 596. 

Non-payment in Bistrict.] — In an action 

for the price of goods sold and delivered, non- 
payment of the price is part of the cause of 
action, and therefore the county court of the dis- 
trict in which the plaintiff resides has (on leave 
being given by the registrar) jurisdiction under 
s. 74 of the County Courts Act, 1888. Kotdhey 
Stone Co. v. Gldney,{imi'\ 1 Q. B. 99 ; 10 R. 16 ; 
70 L, T. 82 ; 42 W. R. 99. 

Part Belivery outside Bistrict.] — Orders 

were given for goods at Poplar to be delivered to 
a carrier named by the buyer and to be paid by 
him. The goods were received by the carrier, on 
delivery orders handed to him by the seller in the 
city of London, partly within and partly without 
the City, An action having been brought for the 
price in the Mayor’s Court p^rt of 

the bause of action arose ouf 
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of the court, and therefore the defendant was en- 
titled to prohibition. GiM v. Tm'ncr. L. R. 10 
0. P. 149 ; 23 W. R, 732. 

The plaintiff, a carrier and wharfinger at 
Swindon, agreed in writing with the defendant, 
living in Surrey, to carry his timber by barge to 
London at 16,?. per ton, including all charges but 
wharfage. It was necessary to haul the timber 
from the place where it lay to the wharf, and the 
plaintiff provided horses for the purpose when 
the defendant’s horses were absent. The plain- 
tiff sued in the Swindon county court for the 
balance of his account for the carriage, including 
a separate charge for hauling Held, that the 
hauling and the carriage formed one cause of 
action, that such cause of action was not com- 
plete until the timber was delivered in London, 
and that therefore the judge of the county court 
had not jurisdiction under 9 & 10 Viet. c. 95, s, 60. 
Barnes v. Marshall, 18 Q. B. 785 ; 21 L. J., Q. B. 
388 ; 16 Jur. 1086. 

Work done — Order by Letter.] — A plaintiff 
brought an action in the county court within the 
district of which he carried on business, to re- 
cover a trade debt collected by the defendant at 
his place of business out of the district. The em- 
ployment of the defendant by the plaintiff was 
by letter, written and posted within the dis- 
trict, but not answered by the defendant, who 
had never before the action been himself within 
the district. Upon a rule for a writ of prohibi- 
tion to the county court judge, obtaineil by the 
defendant ; — Held, that the cause of action or 
suit did not, in the words of s. 1 of the County 
Courts Act, 1867 (30 & 31 Viet. c. 142), wholly 
or in part arise within the plaintiff’s county 
court district ; and that the action could not be 
proceeded with. Rennie v. Ratcliff, 35 L. T. 
833 ; 25 W. R. 319. 

A defendant, residing and carrying on business 
in London, wrote to the plaintiffs, residing and 
carrying on business in S., ordeiing them to 
do work for him. The letter was received by 
the plaintiffs, and the work was done, in S. A 
summons having issued upon their application 
against the defendant, in the county court of S., 
by leave of the registrar, to recover the amount 
due for such work : — Held, that the whole cause 
of action arose within the district of that court, 
and that the registrar therefore had jurisdiction 
to issue the summons, under 9 A 10 Viet. c. 95, 
s. 60, and 19 & 20 Viet. c. 108, s. 15. JVewromh 
V. Be Rods, 2 El. & El. 271 ; 29 L. J., Q. B. 4 ; 6 
Jur. (N.s.) 68 ; 8 W. R. 5. 

Retainer of Solicitor.] — A defendant 

within a district of a county court at B., agreed 
with A. to give 0. a mortgage security for a debt 
due to C. from the defendant ; and A. afterwards, 
at a place beyond the district of such county court, 
retained the plaintiff, a solicitor, to prepare .such 
mortgage deed. The plaintiff having brought 
an action in the superior court against the defen- 
dant for his charges of preparing the deed, and 
obtained a verdict for less than 20/. Held, that 
the cause of action arose in a material point 
within the jurisdiction of the county court of B., 
and therefore, as the superior court had not con- 
current jurisdiction within the county court, the 
plaintiff' was not entitled to recover his costs. 
Jaehson v. Grinley, 16 0. B. (n.s.) 380 ; 33 L. J., 
0. P. 238 ; 10 L. T. 340 ; 12 W. R. 686. 

Breach of ’Warranty.]— A plaintiff went to the 
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defendant’s residence, which was beyond the 
jurisdiction of a particular county court, and 
there verbally agreed to purchase of him a horse 
for 281., to be delivered on the following diy at 
the plaintiff’s residence, which was within the 
jurisdiction of the county court. On th it day 
the defendant brought the horse to the plaintiffs 
residence, when he required a warranty, which 
was given, and the price paid. The plaintiff 
afterwards sued the defendant in the county 
court for a breach of the warranty Held, that 
there was no complete contract until the war- 
ranty was given, and consequently the “ whole 
cause of action,” aro^e within the ]urisdiction of 
the county court, v. Orchard, 6 H. & N. 

163 ; 30 L. J., Ex. 21 ; 3 L. T. 143 ; 9 W. B. 106, 

Bill of Several Items.] — If the items in a plain- 
tiff’s bill under 201. are so connected together as 
to form one cause of action, and any one item 
arises within the jurihdiction of a county court 
within which the defendant dwells or carries on 
his business at the time of the action brought, 
and the parties do not dwell more than twenty 
miles apart, the cau^e of action, “ in some mate- 
rial point, ’ arises within such jurisdiction, and 
the superior court has no concurrent jurisdiction 
under 9 A 10 Vict. c. 95, s. 128, and the (*ase falls 
within s. 129. IFo^u/ v. Bern/, 3 Ex. 412 ; 6 L). 

A L. 19t ; 18 L. J., Ex. 161. ' * 

The fact of one item in a tradesman’s bill 
being separate! I from the rest by an interval of 
several years does not prevent its operating (if 
accruing within the jurisdiction of the county 
court within which the defendant dwells) to 
take the case out of the concurrent jurisdiction 
clause of the 9 A 10 Vict. c. 95, s. 128. Cope- 
many. Hart, 11 C. B. (N.S.) 731 ; 33 L. J., 0, 
P. 107. 

The plaintiff was a butcher, carrying on his 
business within the jurisdicti<m of the county 
court of A. The defendant resided within the 
jurisdiction of the county court of B. The plain- 
tiff sued the defendant in the superior court for 
a bill, some of the items of which consisted of 
goods which had been ordeied in the A. district, 
but delivered in the B. district : — Held, that the 
whole formed one cause of action, and as a part 
of it arose in the jurisdiction within which the 
defendant resided (and within twenty miles), 
there was no concurrent jurisdiction, and conse- 
quently the plaintiff was not entitled to his 
costs. Barney y. Woiylsworth, 18 0. B. 325 ; 25 
L. J., C. P. 205 ; 2 Jur. (N.S.) 494 ; 4 W. R. 
566. 

Composite Cause of Action — Action for Adver- 
tised Reward.] — The 9 A 10 Vict. c. 95, s. 60, 
which gives jurisdiction to the county court of 
the district “in which the cause of action arose,” 
means the district in which the whole cause of 
action arose. Ilernamany. Smith, 10 Ex. 659; 
3 C. L. R. 435 ; 24 L. J., Ex. 175 ; 1 Jur. (N.S.) 
190 ; 3 W. R. 208. 

Therefore, where a cause of action is made up 
of several things, the county court of \ district 
has no jurisdiction under 9 A 10 Vict. c. 95, s, 
60, unless they all occur within the district. 
Ih. 

It makes no difference in this respect that of 
the matters thus making out the cause of action, 
those occurring within the district constituted 
aU. that was necessary to be done on the part of 
the plaintiff to entitle him to recover, and that 
those occurring without it were contingencies on 
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which his right of action depended, but over 
which he had no control. Ih. 

A number of persons formed themselves into 

S an association for the detection, apprehension 
and prosecution of felons, issued a placard offer- 
ing rewards for apprehending any person com- 
' mitting certain specified offences on any or 
either of their respective persons or properties ; 
the rewards to be paid on conviction of the 
offenders, by application to the treasurer of the 
association. A felony having been committed 
against the property of one of the association, 
the offender -was apprehended by a party within 
the jurisdiction of the county court of N., and 
tried and convicted at H., which is out of the 
jurisdiction of that court: — Held, that the 
county court of N. had no jurisdiction over an 
action brought for the reward offered by the 
placard. Ih. 

Action against Administrator.] — A. be- 
queathed to his servant F. 20^., and appointed 
executors. The will was made in the district of 
the county court of H., and the testator died 
there. The executors renounced probate; and 
M. took out letters of administration with the 
will annexed in the Prerogative Court of Canter- 
bury. M. resided in London. F., by leave of 
the judge of the county court of H., sued M. in 
that court for the 20L : — Held, that the grant of 
letters of administration was part of the cause 
of action, and that the judge of the county 
court of H. had not, under the 9 & 10 Viet. c. 
05, s. 60, jurisdiction in respect of it over M., 
who was not within his district. Fuller v. 
Maohay, 2 Kl. & Bl. 573 ; 1 C. L. R. 1021 ; 22 
L, J., Q. B. 415 ; 17 Jur. 989 ; 1 W. R. 447. 

Bills of Exchange.] — ^Action in a superior 
court by the drawer against the acceptor of a 
bill for 12/. 18.?. 4r/., accepted within the juris- 
diction of a county court, within which the de- 
fendant dwelt, but delivered to the plaintiff 
“ without Held, that the cause of action arose 

within the jurisdiction. Bof v. Miller. 19 L. 
J., 0. P. 278 ; 14 Jur. 746. 

; A bill was drawn and accepted, and the in- 
dorser put his name upon it within the city of 
London, but it was delivered to the indorsee in 
the county of Middlesex :-~-Held, that the cause 
of action did not arise within the. city of Lon- 
don, BiieUey v. Hann^ 5 Ex. 43 ; 7 D. & L. 
188 ; 19 L. J., Ex. 151 ; 14 Jur. 226. 

An action was brought by a second indorsee 
of a bill against the drawer. The bill was 
drawn and indorsed, and notice of dishonour 
given, within the jurisdiction of a county court 
within which the defendant dwmlt :--Held, that 
the cause of action arose in some material point 
within the jurisdiction of the county court 
IJnth V. Limg, 1 L. M. & P. 333 : 19 L. J., Q. 
B. 325 ; 15 Jur. 511. ’ ' ’ 

If a bill is drawn and indorsed within the 
Jurisdiction of a county court, an indorsee is not 
at liberty to sue in the superior courts by reason 
of his not knowing where the bill was drawn 
and indorscfl. Ih. 

The plaintiff, residing at N., drew a bill of ex- 
change upon the defendant, who resided at L., 
and vir'itliout the jurisdiction of the county court 
of N. The defendant accepted the bill at L., 
and returned it to the plaintiff at H., and was 
afterwards sued upon it in the county court of 
N., under 9 Ac 10 Viet. c. 95, s. 60 Held, that 
the county court had no jurisdiction, the whole 





cause of action not having arisen within that 
district. Wilder. Sheridan^ 1 B. 0. C. 56; 21 
L. J., Q. B. 260 ; 16 Jur. 426. 

357otioe of Dishonour. ]~In an action by 

an indorsee against the drawer of a bill of ex- 
change for a sum less than 20/., the defendant 
traversed the notice of dishonour, and it ap- 
peared at the trial that the bill had been drawn 
and indorsed within the jurisdiction of a county 
court where the defendant resided, but that the 
notice of dishonour was given elsewhere Held, 
that the plaintiff was deprived of his costs by 
9 & 10 Viet. c. 95, s. 129. Betteley v. Bueh. 13 
Jur. 368. 

By the County Courts Act, 1867 (30 & 31 
Viet. c. 142), s. 1, an action may be brought in 
the county court “ in the district of \vhich the 
cause of action wholly or in part arose.” The 
plaintiff drew in Norwich a bill of exchange 
upon the defendant, which he accepted and 
made payable in London. The bill being dis- 
honoured, the plaintiff sued the defendant 
thereon in the county court at Norwich, and the 
judge found in favour of the plaintiff for the ■ 
amount of the bill : — Held, that the cause of 
action arose in part within the jurisdiction of 
the Norwich county court. Treror v. WUhlnwn, 
31 L, T. 731. 

Promissory Note.]— A party suing in a superior 
court on a promissory note, and recovering less 
than 20/., might be deprived of costs under s. 113 
of 10 & 11 Viet c. Ixxi., though the cause of 
action had no locality. LowUy v. Rossi, 12 
Q. B.952. 

d. Leave of Judge. 

Leave in Discretion of Judge or Registrar.]— 

The judge or registrar of a county court in the 
district of which the cause of action wholly or 
in part arises has a discretion under s. 74 of 
the County Courts Act, 1888, to grant leave to 
commence an action or matter in that court ; 
and Ord. V. r. 9<r£, of the County Court Rules, 
1889, is not ultra vires. Beq. v. Turner, 66 L. J., 

Q. B. 417 ; [1897] 1 Q. B. 445 ; 76 L. T. 556 : 45 
W.R. 316. 

Leave not obtained — Appearance by Defendant 
—Waiver.]— A defendant was, without any leave 
having been obtained pursuant to s. 74 of the 
County Courts Act, 1888, sued in the district of 
a county court where he was non-resident, but 
in which he had carried on business within six 
months before the commencement of the action. 
When the case had been heard and partially 
decided the defendant took objection to the 
jurisdiction, which was overruled by the county 
court judge. An application for a prohibition 
having been afterwards made :— Held, that the 
defendant was not entitled to a prohibition, in- 
asmuch as he had waived the objection to the 
jurisdiction by appearing and contesting the 
action. Moore v. Gamgee, 59 L. J., O. B 505 * 

25 Q. B. L. 244 ; 38 W. R. 669. 

^ « — Buie to Judge to issue Execution 
Refused.]— In order to give jurisdiction to a 
county court on the ground that the cause of 
action arose within the district, it is a condition 
precedent that leave to issue the summons is 
granted pursuant to s, 60 of 9 & 10 Viet. c. 95 or 
s. 1.5 of 19 & 20 Viet. c. 108 ; and an action 
having been tried and judgment given without 
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such leave, the court refused to rule the judge of 
the county court to issue execution, on the 
ground that he had no jurisdiction. Brown v. 
L. cf A:-JF. By., 4 B. & S. 826 ; 82 L. J., Q. B. 
318 ; 10 Jar. (n.s.) 234 ; 8 L. T. 695; 11 W. R. 
884. 

2. In Personal Actions. 

County Courts Act, 1828, s. 56. 
a. G-enerally. 

Betinue.] — The county court has jurisdiction 
to try cases of detinue. Taylor v. Adfhpnan, 13 
C. B. 309 ; 22 L. J., 0. P. 94 ; 17 Jur. 461. 

_ False Imprisonment — Malicious Prosecu- 
tion.] — A plaintifE issued a plaint in a county 
court for false imprisonment, with a notice ap- 
pended that he did not claim for malicious 
prosecution. It was proved at the trial that 
he lodged at the defendant’s ; that the de- 
fendant had removed the plaintiff’s goods on a 
claim of money owing ; that the plaintiff broke 
open a door of a room in the house to get them, 
upon the defendant’s wife refusing to give them 
up ; that she gave him in charge ; that at the 
police station the defendant signed the charge- 
sheet, on the police saying that everything must 
be on his responsibility ; and that the plaintiff 
was kept in charge, taken before justices, and 
discharged. The judge nonsuited, on the ground 
that, though there was evidence of false imprison- 
ment till the signing of the charge, the case then 
became one of malicious prosecution, over which 
he had no jurisdiction, and the whole evidence 
was inseparable, and had been heard by the jury : 
— Held, that the false imprisonment lasted till 
the plaintiff was before the magistrates, and that 
the judge should not have nonsuited the plaintiff, 
but told the jury to exclude from their considera- 
tion anything that then occurred. Austin v. 
Bowling, 39 L. J., 0. P. 260 ; L. R. 5 0. P. 534 ; 
22 L. T, 721 ; 18 W. R, 1003. 

Patent — Action for Infringement.] — The 

jurisdiction of the county courts to try an action 
for infringement of patent is ousted by the 
Patents Act, 1883, which confines the trial of 
such an action to the High Court of Justice. 
Reg. V. Halifax County Court Judge, 60 L. J., 
Q.B, 550; [1891] 2 Q. B. 263; 65 L. T. 104 ; 
39 W. R. 545—0. A. 

- — - Validity— “ Franchise, ”]-— The grant of 
letters patent for an invention is a “ franchise ” ! 
within s. 56 of the County Courts Act, 1888, 
and therefore a county court judge has no juris- 
diction to try an action in which the validity of 
a patent is in dispute. 1 &. 

Slander.] — In an action of slander, commenced 
after the passing of the act 30 & 31 Viet. c. 142, 
the plaintiff recovered lOZ. ; the judge refused to 
certify that there was sufficient reason for bring- 
ing the action in the superior court : — Held, that, 
inasmuch as by 9 & 10 Viet. c. 95, s. 58, the 
plaintiff could not bring an action of slander 
in tlie county court, and as he could only pro- 
ceed in the superior court, the court would order 
that he should be allowed his costs. Gray y. 
West, 9 B. & S. 196 : 38 L. J., Q. B. 78 ; L. R. 4 
Q. B. 175 ; 20 L. T. 221 ; 17 R. 427. 

Where, in an action of slander, a plaintiff re- 
covers less than 10^., and the judge declines to 


certify, under 30 k 31 Viet. c. 142, s. 5, that 
there was" sufficient reason for bringing the 
action in the superior court, the court, if called ■ 
upon to determine whether costs should be ‘ 
allowed or not, will consider all the circumstances 
under wdiich the action was brought, the amount 
of damages recovered, the fact of the judge 
declining to certify, and the fact that the action 
could not have been brought in the county 
court. Sampson v. Machay, 10 B. & H. 694: 

38 L. J., Q. B. 245 ; L. R. 4 Q. B. 643 ; 20 L. T. 
807; 17 W. R. 883. 

The 5th section is general in its application, 
and applies to all actions, whether they can be 
brought in a county court or not. Ib. 

b. Amount of Debt, Demand, or Damages. 

Balance of Account.]— In a plaint, the plain- 
tiff, in his particulars, set forth a debt of 57Z. 4,?. 
for services rendered to the defendant, allowing 
15^. 0.S*. -id. as paid by the defendant on the 
plaintiff’s behalf at different times, and il. as 
received by cash at different times, stating the 
balance as 33Z. 'ds.Sd . ; but there was no evidence 
of an account stated, or of any agreed or settled 
balance between the parties, nor did the defen- 
dant at the trial admit the 15Z. 0.^. M. m consti- 
tuting a part payment Pleld, that the demand 
was a claim for 57Z. 4.?., and consequently that 
the county court had no jurisdiction over the 
cause. A rards v. Rhodes, 22 L. J., Ex. 106 ; 8 
Ex. 312 ; 17 Jur. 71. 

Action for Betinue — ^Value of Goods.] — In an 

action for the hiring of two pianos, with a count 
in detinue for the pianos themselves, the defen- 
dant paid into court the amount due for the 
hire, and (after the commencement of the 
action) delivered up the pianos. At the trial 
the jury found that the value of the pianos was 
130Z., and gave a verdict for the plaintiff for Is. 
damages on the count in detinue : — Held, that 
he wras entitled to costs, under the 15 & 16 Viet. 

c. 54, s. 4, the cause of action, at the time of its 
commencement, not being one for which a plaint 
could have been entered in a county court. 
Leader v. Rhys, 10 0. B. (N.s.) 369 ; 30 L. J,, 

C. P. 345; 7 Jur. (n.s.) 1199; 4 L. T. .330; 9 
W.R. 704. 

The test of the jurisdiction of the county 
court is the actual value of the goods soiight to 
be recovered. Ih. 

Deposit Rote for over £50.] — The plain- 
tiff brought an action in a county court for the 
delivery up to him of a deposit note for 65Z. 
which was detained by the defendants. Upon 
an objection as to the jurisdiction : — Held, that, 
the value to the plaintiff of tire deposit note 
being merely the amount represented by the 
cost and trouble he would be put to in proving 
his title to the money in the event of the note 
being wuthheld, the county court had jurisdic- 
tion to try the case. Clegg v. Baretta, M h. T. 
775. . . 

Action for Penalties.] — By ,55 Geo. 3, c. 194, a 
penalty of 20Z. is impose<l on any person practising 
as an apothecary without having obtained a cer- 
tificate. In a plaint, the summons to appear 
stated it to be to recover 201. for illegally prac- 
tising as an apothecary, and the particulars 
mentioned the names of four persons whom the 
defendant had attended and supplied with medi- 
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cines — Held, that on these proceedings the 
plaintiff could only recover one penalty of 20Z., 
and consequently that in entertaining the plaint 
the county court did not exceed its jurisdiction. 
Apotlwoaneii Oompani/ v. Burt, i L. M. & 
P. 405 ; 5 Ex. 363 ; 19 L. J., Ex. 334 ; 14 Jur. 
487. 

Evidence of more than £50 Damages in Tort.] 

—When, in an action of toit m a county court, 
the plaintiff, who by his plaint claims oOZ., puts, 
in his evidence, the damage sustained by him at 
a higher sum, the jurisdiction of the county 
court is not thereby ousted. Bodqer v. McJioIh, 
28 L. T. 441. 

It IS not necessary, in such a case, that the 
plaintiff should have abandoned the excess before 
the trial, The county court judge may at the 
trial make the requisite amendment in the par- 
ticulars. Ib. 

c. Set-off. 

County Courts Act, 1888, s. 57. 

Admitted by both Parties.] — A demand 
exceeding 20Z., and leduced by an unadmitted 
set-off to a sum not exceeding 20Z, was not 
within the jurisdiction of the county courts under 
9 & 10 Yict. c, 95. Be.swieJ{ v. Capper, 7 C, B 
669; 18 L.J.,C. P.216, n. 

A defendant was not entitled to enter a 
®^^g®stiou to deprive a plaintiff of costs under > 
9 &: 10 Viet. c. 95, s. 129, where the debt or < 
demand originally exceeding 201 was reduced ] 
below that sum by a claim of set-off. Woodha 7 fus ] 
V. Mummi, 7 C. B. 654 ; 6 D. & L. 683 ; 18 L. J.. ( 
0. P. 213 ; 13 Jur. 456. j 

If a plaintiff cLiims more than 50Z. without c 
admitting any set-off to reduce it to that amount, 
and th(‘ defeiidani, by piooi of a set-off, reduces 1 
the amount recoveied below 20Z., the plaintiff is 1 
entitled to costs, as there is no admitted set-off, s 
reducing the claim to 5U/., so as to give the 
county court juiisdiction. }Vale.shy v. Could- a 
fme, 35 L. J., 0. P. 302 ; L. 11. 1 C*. P. 567 ; 12 i 
Jur. (N.S.) 873 ; 14 L. T. 662 ; 14 W. E. 899. t 

By s. 57 of the County Couits Act, 1888, is 
where in any action the debt or demand claimed a 
consists of a balance not exceeding 50Z. after an I 
admitted set-off of any debt oi demand claimed 7 
defendant from the 

plaintiff, the court shall have jurisdiction f< 
to try such action Held, that the “set-off” t< 
referied to m the section is a set-off the existence ci 
of which IS admitted by both parties, and not b 
merely by the plaintiff. Hubbard v. Coodh u, h 


that demand in order to bring several suits in 
the county court, a prohibition will be issued. 
Ib. 

A tradesman’s bill for a series of articles 
delivered continuously cannot be split into 
different causes of action. Bonsey v. Words- 
mrrth, 18 G. B 325 ; 25 L. J., C. P. 205 ; 2 Jur 
(N S.) 494 ; 4 W. K. 566. 

A defendant was indebted to the plaintiff for 
liquors supplied, and money lent at different 
times. The plaintiff had been in the habit of 
marking down the separate items, and after- 
wards enteimg them in his book as one account, 
and sent the defendant an account including 
the whole, amounting to 36Z. 10.?. Id. The 
plaintiff levied a plaint in a county couit tor 
20/ . for goods sold, the particulars comprising no 
items foi money lent. Having recovered judg- 
ment, and obtained payment ot this amount, lie 
levied another plaint tor 5/. H*. 6^. for money 
lent, being the amount of the loans included 
in the account ot 36/, 10a. 4:d. At the hcaiin*^ 
of the first plaint there was no abandonment : 
—Held, that these weie distinct demands.’ 
BrunCnll v. Powell, 1 L. M. & P. 550 ; 19 L J 
Ex. 362. *’ 


d, SplittiniT Claim. 

^ Items of Tradesman’s 

expression “cause of action” m 

^ 63 of ^ the 9 10 Viet. c. 95, meant in 

Mneral cause of one action,” and was not 

toited to an action on one separate contract 
'fnmbley v. Aykroyd, 1 lx. 479; 3 D.& L 701 • 
17 L. J., Ex. 157 ; 12 Jur. 357. ’ 

Where a tradesman has a bill against a party 
for an amount exceeding 20/., in which the items 
are so connected with each other that the 
dealing IS not intended to terminate with one 
contract, but to lie continuous, so that one item 
if not paid shaH be united with another and 
form one continuous demand if he divides 


r Money due in different Eights.]— The plain- 
1. tiff was in the employment of the defendant as 
manager of a mine of which the defendant was 
a the contractor. Ho issued two plaints in a 
r county couit against the defendant, one foi 30/. 
r due to him for salary, and the other for 30/. 
1 money paid by him at the mine for and at the 
.s request of the plaintiff Held, that these two 
. claims w'eie sepaiate and distinct, that there was 
no splitting of claims, and that the two plaints 
: could issue. Richards v. Marten, 23 W. Pi. 93. 

’ ^ action against B. for 

’ tor money lent between 1846 and 

i and also a cause of action against him on a 
, separate account for goods sold and delivered 
! woik and labour and money paid between 1843 
and 1849, amounting to 19/. 19a., after deduct- 
ing a payment on account of 8/. 5a‘. ScL lewiim 
two plaints in respect of them in a county court 
IS not a splitting or a dividing of a cause of 
Tn//^y, 9 C. B. 719- l 
& P. 280 ; 19 L. J., 0. P. 269 ; 14 Jur. 

^ demand for double value 
foi holding over after the expiration of a notice 
to quit, under 4 Geo. 2, c. k, s. 1, are sepai-He 
causes of action, and therefoie may be sued te 
by separate plaints in a county court TT7c7‘. 

1^628 ’ Q . i 2";12 

not enacted that it should 

plaintiff to divide any 
cause of action into two or more suits, for the 
pm-pose of bringing the same within the inns- 

tlit had three demands, one for a horse sold 
another for rent due, and a third for goods sdd 
j and delivered, he was not precluded from sumo- in 

bv tTiirVoTv*t® l“t-aameddemauds 
y the fact of his having sued for and recovered 

tbst^t’bn *^® “ferior court, for 

tha,t the three demands were separate and 
clistmct and were not all one ca^e of action 

Pi)’ & M V. Mils, 

ID.kL. 163 ; 12 L. J., Q. B. 329 ; 7 Jur. 929 


















and repair houses belonging to the defendant 
situate some in NorthuSibaland and some m 
geneial agreement at a fixS 

faff oalW? “o stealing was that the plain- 
tiff called every Satin day at the defendATifV 
office for guidance and direction as to the work 
and payments on account were from time to 
time made. On the 9th July, 1877, the plaintiff 

S VlTrJf N^wckstle 

oouit toi lol. Bs. lOd. for work done and m/- 
terials supplied, and on the 13th August re 
covered judgment for lOZ, On the 21:th Sentem- 
37Z 1^« issued a second summons for 

DliPd Thfl “‘1 materials sup- 

ltd i-u ^^6 hearing of this cause was adjourned 
and the defendant applied for a prohibit 
The defendant swore that the greater part of 
the amount claimed was due when the fct 

bZ“r Z’ the pLiSifl tS 

been^ employed to woik on all the houses indis- 
criminately. The plaintiff alleged that the first 
claim had been confined to the Koithumberhnd 

-tleid, that, without deciding how far the twn 
claims wore so connected as to form in realitv a 
single cause of action, the objection to the juris'- 
diotion could not bo taken at that stage aZ in 
that mode, and that a rule for prohibition must 


e. Abandoning* Excess of Claim. 

1 he levying in a county court of a plaint for a 
sum less than 20^., part of a laiger demand 

montZf ihl “ abandon- 

^77 , 8 C. B. 682 ; 19 L. J., C. P. 98 ; 14 Jur. 350. 
And see Avjn'rh v. Jthodes, ante, col. 894 and 
Bi^djer V. Mahdk, ante, col. 895. ’ 

Where a party sued in a county court to re- 
cover .oO^. in respect of a i ight of action to a greater 
".^^^^‘^^^^onment of the excess re^quiiS 
by 9 and 10 Vict., c. 95, s. 63, might be rnade at 
any time on or before the heai*ing of the cause 

L.J., 

abandoned, 

Zeit • H>ifl Tw P r^^®® *‘^® ‘il'andon- 

jurisdiction to give 

jud^ent and grant execution for 50^:. Jb. ^ 
Ihe abandonment of the excess above 50^. of 
the claim of a plaintiff, in order to give the court 

fsT? u° ® ^ sS 

act of the 

him ®i?“® P®'’®°“ aatJiorised by 

10 Jix 726 ; 3 0. L. R. 724 ; 24 L. J,, Ex. 137 • 

1 J«l: (11-S-) 167 ; 3 W. B. 171. ’ 

When a judge, of his own authority, and with- 
out theoonsent of the plaintiff, amended the par- 
ticulars, so as to leduee the plaintiff’s claim to 
5W., and thus gave himself jurisdiction, a pro- 
hibition was issued. Ib. ^ 

f. Payment on Account before Action. 

Balance of Account. ]-The words “ on balance 
of account or otherwise,” in s. 68 of 9 & 10 Vict. 

''®^®rence to a debt reduced by pay! 
r^ts, or a balance settled, and ascertain^ 
Jfoudhams v. Mwman, 7 0. B. 

; 6 D. & L. 683 ; 18 L. J., 0. P. 218 ; 13 Jur. 
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The woKls balance of account are not limited 
to oases wheio the p.irties have met and sStW 
an account, but include a debt reduc;i beW 
201. by payment on account, and in sach casp 
where in an action in a supeiior couit less than 
the "5™ of 20b. is recoveied by the verdict the 

i4':r“-U-/"'-”®^-®“«=20L.j.,E. a/; 

In an action for a debt of 501, the defendant 
d ’ “ 0 “-j 0 M‘ler of a ere- 

TPo 1 P 1 residue, never indebted. 

The defendant obtained a verdict upon the non- 
joinder. As to the residue, the plaintiff pioved a 
payments to 111 
f a’o * ’ ^^ab the defendant was entitled 

underTf^nV®/®^^® *^® PlS’intiS of costs, 

JuTlfs’ ^ J-> C. P. 321 ; 14 

® “ superior court a defen- 
dant icbidiiig within the juiisdiciioiiof a court of 
I^equcsts for a debt being the Uilanca of aocouS 
bcl,Z®H ‘“t exceeding ,V., but leduced 

locovered less 

(N.b.) 946 ; 12 L. J., Ex. 96. 

3. Actions of Ejectment and for 
Kecoveey of Pkemi&es. 

j County Courts Act, 1888, s. 50 and ss. 138—145. 

Te.t of yalue-9 & 10 Vict. c. 95.1— Under 
1-2 of the 9 & 10 Vict. c. 95, by which the 

mij^ht, aftci the inteiest ot the tenant had 
expired, enter a plaint in a county court to 

premises where the 
value of the premises or the rent payable in 
respect of such ten nicy did not exceeil 50^., the 
couit had jurisdiction if either the lent, no fine 
having been paid, or the annual value of the 
premises, did not exceed 301. Ilarrlngton (JSarV) 

V. liamsay, 8 Ex. 879; 22 L. J., Ex 326 • 1 

L ifiV'Zo u ^ ; 22 

L. J., Q.B. 460 ; 1 W. K. 470. 

^ The judges of the county courts had jurisdiction 
m all cases under 9 & 10 Vict. c. 95, s. 122, what- 
ever might be the value of the premises, if the 
rent did not exceed 50/. per annum, and there 
V. 5 D. & L. 445 * 

2 B. C. Kep 333 ; IS L. J., Q. B. 9 ; 13 Jur. 325.’ 

By a written agieement the plaintiff let to the 
defendant premises at a rent of 20.s*. a week pay- 
able as demanded; four weeks’ notice to quit from 
sufficient. Duiing the continuance 
ot this tenancy, the plaintiff verbally agreed with 
the defendant to accept lG,s*. a week, which was 
accordingly paid, and, on two occasions, the de- 
mndant submitted to a distress for that amount ; 
-tieM, that no new demise was thereby created 
and consequently the county court had no juris- 
diction under 9 <S;: 10 Vict c. 95, s. 122, the rent 
being above 50t Crowley v, Vitty, 7 Ex. 319 : 

251 Ju. J., Jix. 13a. 

<11 Ar~f ®* 11*3 — Under 30 k 

31 Vict. c. 142, s. 11 , the test of the jurisdiction of 
the county court was the value or rent as between 
ihe litigaiit parties, and not the value or rent as 
between the lessee and a sub-lessee. JBromn, v 
^oMny, 9 B. & S. 603 ; 37 L. J., oVk m i E 
3 Q. B. 672 J 18 E. T. 660 ; 16 W. k 933, ^ ‘ 
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Wheie a judge had decided that the annual 
value did not exceed 20Z., and thcie was t\ idtnce 
to support his decision, the court could not grant 
a prohibition, lb. 

In ejectment against the occupiei by the 
assignee of a term subject to a giound-ient, the 
county court judge was of opinion that by deduct- 
ing the ground-lent the annual value of the pre- 
mises was ruluced below 20Z., and therefoie he 
had jurisdiction Held, fiist, that the value in- 
tended in h. 1 1 \\ as the marketable value of which 
the rent paid i y the tenant to tiie immediate 
landlord is, in the ab'.tnce < f cxce})tional circum- 
stances, a fair ciiterion. J.htone v i? ^ B. & 
S. 509; 38 L. J , Q. B. G ; L. IL 4 Q B. 4; 19 L. T. 
280 ; 17 W. R. 52. 

Held, secondly, that the county court judge 
having adopted an eiion ous test of value, the 
court would grant pi ohibition. Ih. 

^ Effect of Dismissal of Summons for Prohibi- 
tion.] — A. jdamtiff huMiig sued in a county coait 
to lecover possession of heieditaments the defen- 
dant applied by summons to a judge of the High 
Court of Justice sitting at cliambeis tor a piohi- 
bition, on the ground that the annual -value was 
greater than 20/.; the judge dismissed the sum- 
mons. and the detend.mt did not ap})cal liom his 
decision. At the tii.d ot the action the judge of 
the county court refused to leccive evidence tioin 
the defcuid.int that the luTcdi tarn cuts weie of 
great ei value than 20/. a vear, and he gave judg- 
ment for the pLiiiitill — Held, that the dccis on 
of the judge oi the count} couit was right, foi 
by th(‘ <iismiss<d of the summons the value of the 
hcr< ditamcnts was c<aiclusnely ascei tamed foi 
the purposes of the action, which theiefoie must 
be assumed to be w itliin his juiisdiction. Suuions 
V, Mees^ 1 Ex, D. 41G , 25 W. R. IIG. 

Ouster of Jurisdiction by Claim of Title.] — 

A summons was t.dven out in a county court 
under 9 & 10 Viet. c. 95, s. 122, by A. against B., 
to recover land. On application toi a prohibition 
by B., it appeared that B. held as tenant to C., 
in Ins lifetime, twm taims, C. being leaseholder of 
one, and tiaiant in fee of the other. C. died : 
and A. ])i educed a will by which he was devisee 
of all C.’s leal estate, aud appoiuted executoi. 

A. provevl the will and gave B. notice to quit. 

B. bona fide disputed the validity of the wall — 
Held, that the lestriction contained in s. 58 of 
9 & 10 Yiet. c. 95, as to the jurisdiction of the 
county court when title to corporeal heredita- 
ment comes in question, applies to proceedings 
under s. 122. The title to the leasehold could 
not come in question, inasmuch as the probate 
was conclusive that the title to that was in A., 
but that the title to the freehold did come in 
question ; and a prohibition went as to the free- 
hol<l farm, and was lefuseil as to the leasehold. 
KerUny. Kerhin^ 3 El. & Bl. 399 ; 18 Jur. 813. 

The juiisdiction of the county couit under 19 
k 20 Vict. c. 108, fe. 50, w'as ousted if in proceed- 
ings under that sect ion it app ‘aied that the party 
in possession of the premises disputed the exist- 
ence ot any tenancy and bona fide claimed to be the 
owner. Prarmn v. OIf(zi brook, 37 L. J., Ex. 15; 
L. R. 3 Ex. 27 ; 17 1. T. 2GU. 

In a |)laint in a county court for the lecovery 
of premiheh by a landlord against his tenant, the 
court is not necessarily deprived of its jurisdic- 
tion by the judge being satisfied from the evi- 
dence that there is a bona fide claim of title to 
ptemiies by a thW jpersoa, who has not only 


given notice to his tenant not to pay rent, but 
wdio has succeeded in obtaining possession fi oni 
him. It is the duty of the judge, before he de- 
clines to try such cause, to ascertain w bother the 
pel son so claiming title has obtained possession 
under circumstances w^hich would amount to an 
eviction by title pai amount ; for if the tenant 
voluntaiily gave up possession, the cause could 
have been tiied without the judge having to de- 
teimine any question of title. Emery v. Ea?'nettj 

4 C. B. (N.s.) 423 ; 27 L. J., C. P. 216 ; 4 Jur. 
(N.s.) 634 : 6 W. R. 634. 

A. wms let into possession of premises as tenant 
to B., and paid him rent, C. claiming title. A. 
gave up possession to him m consideiation of a 
sum for crops. In an action m a county court by 

B. against A. to recover arrears of lent, and also 
possession of the premises • — Held, that wdiether 

C. ’s title could be set up or not, depended upon 
wdiether A. had 1 een evicted by title para- 
mount, or had voluntarily yielded up possession. 

Relation of Landlord and Tenant.] — The 

9 &: 10 Vict. c. 95, s. 122, only applies wdiere the 

1 elation of landlord and tenant exists ; and 
theiefore a mortgagee cannot recover possession 
under that section fioin a person wdio has entered 
into the occupation as tenant of the mortgagor 
subset piently to the mortgage and has not 
become tenant to the moitgagee. Jones v. Oiven, 

5 I). & L. 669 ; 18 L. J., Q. B. 8 ; 13 Jur. 261. 

By an agreement in wilting, R. sold a house to 

S. for 150/. ; the house was to be conveyed upon 
the payment of that sum ; but m the meantime, 
and until the payment, a weekly rent w'as re- 
served S afterwards married the defendant. 
The purchase money w^as satisfied, and R. died. 
The executors then proceeded in the county 
court against the defendant to recover possession 
of the house ■ — Held, that the relation of land- 
lord and tenant did not exist. Banks v. Rehbeek, 

2 L. M. & P. 453 ; 20 L. J., Q. B. 476 ; 15 Jur. 
657. 

In 1857 a defendant was entitled to 500/. with 
interest, charged on Whiteacre, belonging to A., 
and it was verbally arranged that the defendant 
should rent Blackacre from A., and deduct the 
inteiest of the 500/. from the rent. In 1858 A, 
conveyed the reversion of Blackacre to the plain- 
tiff : — Held, that the defendant was a mere 
tenant of Blackacre, and that the plaintiff could 
determine the tenancy by notice merely, and 
recover possession. Jo7ies v. Thomas, 4 L. T. 210. 

Determination of Tenancy— Legal Hotice to 
Quit.] — The judge of a county court has juris- 
diction to inquire whether the tenancy has been 
determined by legal notice to quit, and his 
decision on that fact is conclusive, and cannot 
be questioned on a motion for a prohibition, and 
the jurisdiction of the county court is not ousted 
by the tenant appearing and showing cause, 
EearonY. Mmall, 5 D. & L. 439, 445 ; 17 L J 
Q. B. 161 ; 18 L. J., Q. B. 9. 

The plaintiff let to the defendant a house for 
three yeais at a rent of 3/. Ss. Sd. a month, 
able monthly ; the agreement of tenancy con 
tained a power of re-entry on non-payment of 
any part of the rent for twenty-one days after 
the day of payment, or in case of the breach or 
non-performance of any of the conditions 
agreement. A month’s rent Wring been in 
arrear for more than twenty-ohe days, i^he 
j^laintiff gave the defendant pntioe tq qtni 
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dopenam? on ‘^tho ’ elpress ’ftipSn ?he “■ rf the 9 & lO 

parties ; that the tenancy bj not, Therefore IctL of jwis- 

been detei mined within the meaning of the is thTm^tttr -n '^^^ere the title to real itate 
section, and that an action to recover possession maU twf TT however fraudulent or 

SiuS -3^ bo- 

ie ;’ sf X P^isT. ■^- „TnfrpToh TT court will not 

Pendency of other Proceedings 1-The f t ll?”! Sn^^ 

S^bT rtT”°V- “ eyment is nS title is mTttialTSf.eTem'sir'SfTh 

£e“^ 

^47 T* V. J9m‘ai, 7 H. & N 

if urLTit the jurisdiction of a county court, enjoy or occupy the premise for Th “ wL?S 
wiS -“"T* *° *’® recovered is situate term, without being siSeTto auv JiT ® 

”T“ - ”;b?s; ifil EifiSs?:™* 

aLlnst htTt»-n^T°®vf^°^ °®™ty court , A party sued in a county conit for ixmt and 

Snlhr^l ‘ ^^“tist the person ^onhle value cannot oust the court of iudsdfc 

thf StT Thr'°"’ “ot conclusive against tion. by alleging title to the promises in himself' 
Tarrant bri„^^ “Y’ “ot"'tthstanding the i’ pioved that he has admitted lunisSf to 
+iin 1 11 action of trespass against been tenant to the plaintiif at th<^ timAa 

nghTT ^e’ *^® l^“<ih>rd had ilot in fact a ^hon the lent accined! aTd frL wh4 

ChaLrtl P POf ession of the premises. Per holding over commenced. WiMam v Zee 12 

B B. ; contra by Martin, Q- B. oSl ; 18 L. J., Q. B. 21 ; 12 Jur 628 ’ 

61 ^f P « L-J-Ex , On the tiial of a plaint fora trespass conTmitted 

A 20 W. E. 489. f'jV"®'^hin?ihedooisof certain roXstaTcTlTe 

of uremTnJ “P Possession of the plaintiff, his case was, that he had let to the 

against a person holding under defendant a portion only of the cottage and hnd 
? snTT*’ evidence of title in 'e^orved to fiimself the rooms in which the tr« 

urofiT f°^ “osno pass was committed. The defSdIniTcaT wS' 

I T* 3 H. & C. 520 ; 34 ‘hat the plaintiff had let him the whole of the 

^3^ E -348' 11 L. T. 608 ; ^ -n inco^b^^- 

1 “• ‘hat the county 

. . pT LT'*9Tr“'^‘'TE°“- O'/ieffl V. JIulmyd, 8 

i . Actions in which Title is in Question. ^ ^ ®3. 

County Courts Act, 1888, s. 60. Trespass.]-A plea of not possessed, to an 

the®TT“’ mere statement of “ufTZ^urSfoToTT^^^^ *T 

dPTi/>o^**^ olaimmg, unsupported by other evi- Timothy v. Farmer 7 C. B. 814 ^ couits. 

jurisdlctiom S&y T .ffarTiATV* L °648 • in quLTon™^®ilai“®®*'°? °J 
3^B._ C. Hep. 312/17 L.d., d’. B.^ 357 / ViT |f “^7 T'b. 

• a question IS raised inthTTXTofTnTrti™ nffT T"'®, 

incidentally before the judge of a county court, jury to the plaintiff’s rpvms' ® aP ™" 

on the trial of an action over which ho has ori<d- land The in ST * “ 1 eisionary interest in 
nally jurisdiction, unVthe 9 L lO Vkt c ^7 thrinrt^ulaT L in 

s. 08, whether title to land is in dispute bolwcen’ fenc/butwemi fhe I’snT® ^ boundary 

the parties, the judge has jurisdiction to in- def end, ant, cutting down 
quire and cjecide whether title really is in dis- tion of a new fence in snAh ^r ’ 
pute, but his decision is not final; and if ho make it appeaf that a pmtinn/f 
aecides that title did not come in dispute, and lanil boloi\|ed to thLlefemCt T-Hpn^ 
the .supuiior court IB satisfied that title did come defentlan/upon showinTthat thoTitlli Tf^i 
in dispute, a prohibiten will issue against him. \vas bonfi fidi in Ss^e^ wT 

STffliS*"' '■ sssr* .Kfjas 

* ‘he county court had proceeded to hear the oa^ 
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Sewell 7 Jones, 1 L M & P 625 , 19 L J , Q B 
672 , 15 Jur 163 

False Imprisonment ] — A was found taking 
sand from piemises in the occupation of B 
(under a lease) and \\ as gn en into custody by 
B on a charge of stealing it On appearing 
before a magistiate, A denying that B had any 
light to the land, the chaige was dismissed, as 
involving a question of title A afteivaids 
sued B m a county court foi false impiison 
ment A prohibition having issued, the couit 
set it aside on the giound that no question of 
title could arise on the heaiing Eieisjidd v 
Mu)7nan, 4 0 B (N s ) 418 

Eeplevin ] — If a plea asseitmg a title to the 
freehold be pleaded in a count j couit, the couit 
IS immediately ousted of its jurisdiction, and 
should not proceed Theiefoie, where the defen- 
dant in replevin made cognizance for the taking 
of cattle tint the place m vhich they weie 
taken was the ficehold of a coipoi ition, and that 
he, as the biilitt of the coipoixtion, took them 
damage feisant to which the plaintiff jileaded 
that the defendant w is not such bailiff, and did 
not t ike th( m is such biiliff on which issue was 
joint d iflci \cidi( t xnd judgment foi the 
plaintiff in the county couit, it w is held that 
such judgment wis erioneous Tenniswood ^ 
Pattimi, a G B 213 , 15 L J, C P 231 , 10 
Jur 572 

Jurisdiction notwithstanding Title ] — 

Where an action of lepleim is commenced in 
a county couit, and the defendant does not take 
stt]>s to remoie it undci 19 tk 20 Vict c 108, 
s 07, the county court has powei to tiy the 
action notwithstindiiig title to an incoipoieal 
hereditament comes m question, the 9 A 10 Vict 
c 95, 8 5S, not ii>pljing to an action of replevin 
Fordham v 4 B S 57b , 33 L J , 

Q B 67 , 0 L r 478 , 12 W E 201 And ue 
post, col 915 

Liability in Kespect of Ownership.] — The 11 & 

12 Vitt c 123, s 3, which diiccts that the , 
amount paid for caiiymg into foice an older of , 
justices under thit statute to abate a nuisance 
may be reeoveicd from the ownei of the piemises 
wheie the nuisance existed, either in the county 
<X)urt or by proceeding befoie two justices, gives 
those tribunals exclusive juiisdiction, and there- ■ 
fore the county court has jmisdiction in such i 
case, although title to laud comes in issue ' 
MiHfnfd Union v Ampton, 11 Ex 295 , 25 1 
L J , M C 41 , 3 W E 521. 

Where a party is chaiged m a county court • 
with a liability aiismg from his being owner of i 
land, and he disclaims being the owner of that i 
land, this raises a question of title JReg v 
Sat dm, 2 El & B1 189 , 22 L J , Q B 299 , 17 
Jui 804. ' 

Hereditaments — Leasehold Property,] — - By 
the County Courts Act, 1888, s. 66, except as in 
this act provided, the court shall not have cogni- i 
mice of any action » m which the title to any ' 
corporeal or incorporeal hereditaments shall be 
111 question ” , and by s 60 jurisdiction is given : 
to try such actions where neither the value of the 
hereditaments in dispute, nor the rent thereof, 
sliail exceed 501 by the year. Where the defen- ' 
dant disputed the plaintiffs’ title to houses held i 




by them under leases foi years, and exceeding 
the specified yearly value — Held, that the title 
to “heieditaments was in question within the 
; meaning of s 56 and tliciefoie that the county 
couit had no juiisdiction to tiy the iction 
Jomhin^'v Jones 5b L J Q B 222 22 Q B D 
599 , 60 L 1 939 , 37 W E 328— G A 

Easement ] — The phmtilf sued in the High 
Couit foi d image to Ins ie\eision by leison of 
the defendants inleifeience with the flow of 
water through a pipe undei the defendant s lan<l 
to which the plaintifi: cliimed to be entitled m 
respect of his premises Ihe dcfcndiiit, by his 
defence, refused to admit the plaintiffs title to 
the easement claimed, pleaded leave and licence 
fiom the plaintiffs tenant, and, while denying 
liability, bi ought 40s into court The plaintiff 
took the 40s out of couit m satisfaction of his 
claim Ihe yeaily value of the piemises in 
lespect of which the easement was claimed 
exceeded oOl — Held, that the action could not 
have been commenced in the county couit, 
because a question of title to a heieditament 
aiose winch the county couit had no juiisdiction 
to tiy IIo 7 L 07 fJi V Sutcliffr, 61 L J , Q B 729 , 
[1895] 2 Q B 358 , 14 R 722 , 73 L 1 277 , 44 
W E 33 , 59 J P 678 

User by Public of Ifavigable Water ] — 

In an action in a county, couit foi damage done 
to the plaintiffs oystei bed by the defendants 
barge, the plaintiff gave evidence of fourteen 
yeais’ possession of the oyster-bed The defen- 
dant, piior to the hearing, ga\e notice to the 
plaintiff to produce his documents of title, and 
at the healing cioss examined him as to his title, 
but tendered no evidence in contiadiction of it. 
The value of the oj stei bed exceeded 501 bj the 
jeai —Held, on apphcition foi piohibitioii, that 
no question of title to heieditaments, withm the 
meaning of s 56 of the County Goiuts Act, 1888, 
aiose, and that the woid ‘ casement” m s 60 of 
the same act applies only to an easement over a 
seivient tenement m icspect of a dominant tene- 
ment, and does not apply to the user of a 
navigable watei by the public, and that the 
county couit judge, tlieiefoie had juiisdiction to 
entcitain the action Haiilnu. v Ruttfi, 61 
L J , Q B 146 , [1892] 1 Q B 668 , 40 W E 
238 

Church Bates ] — By a local act of parliament 
foi lebuilding a chuich, tiustees were employed 
to levy rates upon all houses in the paiish, one 
half to be paid by the landloid and the other 
half by the tenant , the tenants to pay the whole 
late in the first instance, and to deduct a 
moiety out of the rent, and the lancEord to 
allow of such deduction accordingly, notwith- 
standing any agieement to the contrary After 
the passing of this act a lease was granted m the 
parish to a tenant who covenanted to pay all 
parliamentary and othei taxes and rates. The 
tenant paid the full rent and the rate, but the 
landloid refused to deduct a moiety of it from 
the plaintiff, on the ground that the act only 
applied to agreements in existence at the time it 
was passed The tenant having sued the land- 
lord in a county court for a moietv of the amount 
so paid for rates — Held, that as no question was 
raised as to the title to any corporeal or incorpo- 
real hereditaments, there was no ground for a 
P;<^^it)ition. Gwynne v Knight, 1 Ex. 
802 , 17 L. J,, Ex. 168 ; 12 Jur. 101. 
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the authoiity of in i-rot'pafluni£nTM'e\in?^^^ rental of including a pn t-y.\i all which sena- 
coipoieal heieditamentb aril moy theiefoirbu denituh^^?'lT the defuichnt, who 

sued foi m a county co at Baddt h u v T)pnfnf» ^+^^1 pl'imtiff s title to the \\all nnd com- 

7 D & L 210 , 4 Ex -.04 if J L 44 ’ T 

^ J , Jtx 44 as the only portion ot the piemises the title to 

Custom]— The countt com tsaie not meaudetl aahf 

fiom trying a disputed cus nm Dau-. v ^altm to trt tLf^f ooytr oouit had junsihction 
^Ex 163, 22 i J, Ex 2-. 16 Jul “"l Q KMi L f ^ Powon,n,LJ, 

custom Arrears of Eent-charge 1 — A cmmtTr 

aablfiivor t ^ jmisdiction within s, 00 of tlm CoStv 

tf un of, tn l‘>« 8 .to tiy an actiL foT iecoye.y 

aLhir ® a yen issuing 

plaintafi f f, ^ f f ®*T ®""“* ^ ’’ tbe ve^i, inasmuch as m such mtioftheh tie to the 

all thp ^ up T custom tor leiit cUaige is in qucytiou, and not the title to 

nvm n, , f '*“5 It is^icruKl tlierefoi7the 

sich iXibitiras a f “f‘“>ents in dispute docs not 

tTaI i ir r iu ^ defence to th( iction — exceed the sum of 50/ the \eai Ba<^Mmy xr 

Held tha the custom being bad, as a pioht i P>ru2 n/, 65 L T, Q B 470 f HOpl l rf n 

S?fot trffif ftr' count! oouit 615, 74 L T 553 ,’ 44 vf R 57 , 7 " ^ 

could not be exc lu l^d hv sot ing it up Llot/d 

C P m ^2 Tnr ^“ 7 ^^ ’ ^ B sj , 17 L J , i^ractice-Konsuit-Costs J-In a phmt in a 

claimed as notan Biat title to Ixnd is dispute I the jud ( his no 

heieditament arulthu^ F®"®' *? "«yu>t the phiiit.h ind bitoie the 

viso to s OS 01 9 10 Vift c )S oisting the <^ount\ ( ouits xA^et, lSh7 s 14 he had no unwei 

county court of Its jmisd, chon Ih to aw iid costs i^xiust him E 

Office ]— -A plaintiff sued in a co inty court, as (ns) 27?, 6 W *11*23^ ^ ^ 

Chapel cleik of a parochial chapeln foi aiiears 

Or an niyarnt- _ . i 


Ot an ineicnt customan ^cuIy sum due tiom 
each inhabitant hoiseliold i of the chapeliv 
dhe def^dant disputed the title of the plaintiff 
to the omee of chxpel cleik, md also his light t) 
the customaiy pa^ment -^Held, tint the title 


") In Equity Mattees 
C ount:y Couits Act, 1888, ss 67, 75 
Admmistratio The county couits have 

n\Pl lITtrlris 4 1 ,„ n.-,, — 


the customaiy pa^ment — Held, tint the title Admmistratio ]~The county couits have 
to an meoipoieil heicditament as in question, Couits Equitable 

and theiefoie the county couit had not luiislic J^^-y^Biction Act (1865, 2 s A 29 Viet 0^99) to 
tion Shplienmi \ Bamp, 2 El A B1 744 2 admimstrition suits instituted by the 

28 L J,Q B 62, 18 Jm 176 , 2 and lepresentitnes of next of km, and 

W K 77 of the othei classes of persons specified m s 1 

If the question of title to an oftice IS not laised 3 ,i Tni/icr v li( iifiiUU m 421 

on the hearing of a plaint but the part^ is taken oi ini ^ ^ Bq 37 , 28 L T 830 , 

to be duly appointed the court will not aftei ^ B, 008 
wauls giant a wnt of prohibition Stexensmnr Oviiat* wt, 4 .v 

SticJilc, H Jui 1108 Order within Discretion of Judge 1 A 

peison interested m the estate of i dec 4 sed 

Eailway Tolls ]-In a plaint m a county court tiaton mdei Tfoln\°^ adminis- 

against a lailwav company to recoier damages llw? 7 j Frr ®°"'* combined 

foi expense audio, sofLekustainel b^^ thrCoTOtylm I ®* 

in consequence of the immouet omission of tbo r^ounty Louit Rule^, IhSt, being to pUoe the 

company to convey goods <m their line a Question ^ ®“°Jr ordei within the deletion of 

was raised as to tL iighrofthe cim^any lo ^e ^nty court judge Pca>.o.r Pauon, 66 
chaige toll for empty waggons -Held thit the ^ ^ 

wif question Proceedings, where taken— Metronolitan 

within the meaning of the proviso in 9 & 10 Vict District ]— Section 75, sub-s 3 of the Oonn?^ 
8 V’LTs A1 i“n ? ? CouysAit,18s8, which pToi^eskhlt!™^^^^^^^ 

349 I . Jui 400 ’ ^ ^ ^ ^ ^ ^ administration of the isscts ot a deceased 

’ persfn aie to be taken m the eouit within the 

11 lx district of which the deeeised lud his list oWp 

Harbour Dues ]— Ina plaint m a county court ot abode m England, oi m which the PxPoFiwt 

So ir%rf 7 ‘“ °f **?® ®^, admmistiatoi:, oi a^one of theS ht^e them 

imro^ld bv « / / ® ®‘ of ’abodef does norappiri the 

imposed by stitutp on ves-^els pissmg within metropolitan county couit distnets namptl m 
ceitam limits the question was raised as to the s 84 of that act Wheie thuefore the r3a^Ttn3 
fo?w«Pk u‘‘ 'atcoi duty m such pioceahngs dwells or cariies on iusmess 

that tb! t f?P u iiKl the defend^" dwelS 

al* the title to toll theiebycame in question or canies on business in any otherof 

Q. B 3 I?' 7 ui’^ 4 h 7 ^ ‘^'‘"tucts, the prooealmgs may be taken m the 

Ay y^Vrl-i/ 1 w ^ C,nom court within the distnct of which either the 

^ r. Merett, 1 El & B1 273 plaintiff or the defendant dwells oi carries on 

^Amrn Yalne-Party.waU]_The plaintifl /“i 2^ W 

was the lessee of certain premises at an annual 320 ^ ^ ^ 
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Practice— statement of Value of Estate. 1 

—An administration plaint need not contain 
a specific statement that the estate to be 
administered does not exceed in amount or 
value 600?. Chee^ewrwlit v. Thom, 38 L. J., Ch 
616 j 20 L. T. 162. ' 


Transfer where Estate exceeds 500?.1— 
A plaint was instituted in the county court for 
the administration of the estate of a testator 
alleging (as the plaintiff then believed to be the 
met) that the estate was woith less than 6C0Z. 
1 reviously to the hearing, notice was given by 
the defendant to the plaintiff that the estate was 
worth more than 600?., and at the hearing this 
was proved to be the case. The judge made an 
order transferring the suit to the Court ot 
Chancery Held, that he was right in so doing. 

% to!'; 27 Tt.''i8^^ 


Proceedings in High Court.!— 

bmee the Judicature Act, 1873. a county court 
before which an administration suit is pWlino 
has no power to stay proceedings in the Hiuli 
Court, ^ m respect of claims piovable in the 
^ministration suit. Cohhold y. Pn/hc 49 L J 
Ex. 8 ; 4 Ex. I). 316 ; 2.S W. R, 25!) ; cp. Jlimi 

mr^e w. 


brought for a legacy, and the executor shows 
that he has paid for the testator’s debts exceed- 
ing the amount of the assets, and the plaintiff 
contends^ that the executor has been guilty of a 
devastavit, and on that account seeks to charge 
him with assets, the county court judge has 
jurisdiction to try the question of the devastavit. 
Which V. Winch, 13 C. B. 128 ; 22 L. J., C. P. 104 : 
17 Jur. 88; 1 W. E. 131. 

An action in a county court, by a legatee, to 
recover a legacy under 50?., will be stayed by a 
court of equity, and the legatee restrained from 
proceeding, after a decree for the administration 
of the testator’s assets, although the legatee 
submitted to take a judgment against the 
executor de bonis piopriis only on the allegation 
of a devastavit. Ratdlffc v. Winch, 17"Beav. 
217 ; 22 L. J.. Ch. 915 ; 17 Jur. 586. 


Mortgage of Legatee’s Interest.] — So 

legatees, who have mortgaged their interest in a 
legacy, will be lestraiiied by a court of equity 
from piosecutmg a suit m the county court to 
obtain payment from the executois. Weiahhonr 
V. Brown, 26 L. J., Ch, 670. ^ 


— Eestraining Creditor’s Action.! — Not- 

County 

f cannot be 

made till a month after the plaint has been filed 
has not jmisdiction under 

Emiitr ■’ Orcleis m 

Equity, lSh{), m a creditors administration suit 
before decree, or on an ex parte application, to 
restrain a creditor’s action commenced previously 
to the mstitutioii of the suit. AW/e,v v. Bandl 
43 L. J., ( h. 276 : L. E. 17 Eo 297 • 90 T t 
328; 22W.E.293, 


legacy — Eesiduary Be- 

beipiest is a legacy with- 

15 J^ir 9.k ' ’ : 


Bequest payable through Trustee.!— A 

wquest of money may be a legacy within the 
section, although payable through 
the intervention of a trustee. 76. ^ 


- — Action on Condition of Bequest.!— A 

plaintiff in a county court claimed, by his par- 
ticulars of demand, 17?. 18,s-. ‘‘due Horn the 
defendant as administratrix of D., for that W 
by his will, bequeathed to D. certain freehold 
hereditaments, and also leasehold and other per- 
sonal estate, on condition of D. paying unto the 
plaintiff 4.9. a week during her life. And D., on 
on the death of W., accepted the bequest and 
entered into possession, and enjoyed the aforesaid 
fieehold and personal estate, and duly paid the 
weekly sum during his life ; but since his death 
the defendant, although she has possessed heiself 
chattels, and effects 
ot lb to an amount more than sufficient for the 
puriiose has refused to pay the plaintiff.” On 
the death of D the freehold estates so bequeathed 
tecended to his nephew and heir-at-law, a minor : 

o question was claimed 

as a_ debt, and consequently the county court 
had jurisdiction. But the court ordered a cer- 
tioian to issue on account of the legal difiicul- 

"-Am?”'. 


—— Trust for luvestmeut.] — But a be- 

rfnrin to invest the same 

during the mmonty of an infant, and nay it to 

hireducatim'lf’n 1 it towards 

nis Muoation and advancement, is not. Pliillivi 

w.f -J- m 

Where propeity was left in trust to invest in 
government securities, to pay the dividends to 
he widow during her’life,a£d after her dith 

eertnin^f’ ®“'’tnin way, paying 

certain legacies, nml ihen with a heimist of -i 

certain sum to Ix* dividcil eoually amone the 
four children of a certain party“LS in a 

Kr I Zif ®ha?e, that this wa^ 

it was not a fit 
SObjMt for a county court, the widow not hein ' 
shown to lie dead. Jieard v. Jfhtr, 10 W. H ii 


Devastavit.] — Where 


plaint 


Proceedings, where taken. 1— A testator 
gave a le^oy in the following words : — “ Like- 
wise, should my executors thmk proper, to S I 
give2W. conditional on his continuing to con- 
duct himself faithfully in all respects.” tL 
executors having renounced, letters of adminis! 
tmtion were giantul to the defendant by !he 
Pieiogative Court of Canterbury. The will was 
made within the jurisdiction of die county court 
of Kent The estate of the testator was Ss 
administered in London, -w'here the bulk of the 
assets would be realised :-Held, t„at tlie cause 
of action did not arise in the district of the 
county ^uitof Kent, within t) a lu Viet c 95 
; 2 El._& Bl. 5-3 If: 


Q. B. 41a ; 17 Jur. 989 ; 1 W. E. 447. 


execution of coubtructive or impiied trusts 

hen the trust estate or fund does not exceed in 
I^cnton 66 L. J., Ch. 428 ; L, E. 4 Eq. ?58 ; 16 


I 
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Mortgage — foreclosure — Concurrent Juris- 
diction of Superior Court.]— The 28 6: 29 Vict. 
<j. 99, does not oust the jurisdiction of the supe- 
rior courts of equity in the mutters to which its 
provisions apply. They retain a concurrent juris- 
diction, and it is not obligatory upon a plaintilf 
to resort to the county court. Seotto v. Aentat/e. 
36 L. J.. Gh. 128; L. R. 3 Eq. 212; 15 L.’T. 
349 ; 15 W. R. 168. 

A plaintiff, residing more than twenty miles 
apart from the defendant, filed a bill to fore- 
close a mortgage for oU^., upon which a few 
pounds as interest were due. The court held 
him entitled to select his tribunal ; and, con- 
sidering it doubtful, under the circumstances, 
that less expense would have been incurred by 
proceeding in the county court, gave him a 
decree for foreclosure with the ordinary costs. 


Goimty Couits Act, 1888, where the amount 
claimed is under the county court jurisdiction. 
Ames v. lit fj don, 69 L. T. 292. 


Specific Performance— Agreement for Lease.] 

— Agreements for leases are within the 4th 
clause of s. 1 of the 28 and 29 Vict. c. 99, autho- 
rising decrees for specific performance. Will cox 
V. Marslufll, 36 L. J., Ch. 358 ; L. R. 3 Eq. 270 ; 
15 L. T, 527 ; 15 W. R. 333. 


Bankruptcy of Mortgagor,] — B. ad- 
vanced 10v)Z. to C. upon the security of a 
deposit of the title deeds of real estate. G. sub- 
sequently became bankrupt, and therefore B. 
filed a plaint in the county court to enforce the 
payment of his money : — Held, that the county 
court had jurisdiction to grant tlieielief prayed ; 
and that B. having two jurisdictions, viz. the 
bankruptcy court and the county court, to 
choose fiom, had a right to go to cither, iled- 
Iwrst V. (roldev, 16 L. T. 50. 

A married woman advanced 250 h upon the 
secunty of a detiosit of title deeds of real estate. 
.Her husband died, and she married a second 
time. (Shortly after the second marriage her 
husband borrowed money upon a deposit of the 
ilecds. Subsequently she sepamted tioiii her 
husband, and a deed was then executed, whereby 
he released to his wife all his interest in her real 
and personal estate. The husband became bank- 
xupt, and his assignee, having paid off the secoiul 
mortgage, obtained possession of the deeds. 
Upon the death of the tir^t mortgagee the bank- 
rupt’s assignee filed a plaint m the county court, 
making the mortgagee’s executors the only 
-defendants, and claiming to be paid the 250/., 
or in default that the property might be sold. 
The judge, overruling an objection taken that 
ithe wife was a necessary party, made the order 
prayed : — Held, that she was a necessary party, 
nnd that the case must stand over in the county 
court, with liberty to the plaintiff to amend his 
plaint by adding parties. Rohinson v. O'Kell, 
22 L. T. 399. 


-- — Agreement for TTse of Footpath.]— A 

plaint was entered in a county court claiming 
specific performance of an agreement that the 
plaintiff should have the free and exclusive use 
of a footpath, and that the defendant would not 
grant permission to any other person to use it, 
and also claiming damages for an alleged breach 
of the agreement : — Held, on rule for prohibition, 
th.\t the agreement was not “ for the sale, pur- 
chase, or lease of any property’’ within the 
meaning of s. 9 of the County Courts Act, 1867, 
and that prohibition must therefore issue as to 
the claim for specific performance, but that the 
action mu'st ju'oceeil as to the claim for damages. 
Betj. V. Wc\t morel and Coiintu (hurt Jndae, 58 
L. T. 417 ; 36 W. R. 477. 

The defendant entere<l on ]jreinlses under an 
executory agieement for a lease. He subse- 
quently gave SIX mouths’ notice to quit, as if on 
a yearly tenancy, and left the j) remises. An 
action was brought m the county couit for a 
quarter’s rent, accruing due after the defendant 
had given up possession. The value <tf the pre- 
mise.s exceeded ,500/., so that the judge had no 
junsdiolion to decree specific perfoiniaricc of the 
agreement ; but he was of opinion that it was a 
case m which specific peiformaiice would be de- 
creed, and that he was therehire bound to treat 
the defendant as tenant umler the teims of the 
agreement, and he gave judgment for the plain- 
tiff : — Held, that the equitable doctrine that a 
person who enters under an executory agreement 
for a lease is to be treated as in under the terms 
of the agreement, can only be applied where the 
court in w’hicli the action is brought has concur- 
rent jiiusdiction in law and eeputy, and that the 
plaintiff could not recover in the action. Foster 
V. Reeces, 61 L. J., Q. B. 763 ; [1892] 2 Q. B. 
255 ; 67 L. T. 537 ; 40 W. R. 695 ; 57 J. P, 23— 
G. A. 


6. Wheee (Special Statutoby Provisiojis 
AS TO Proceedings. 


Redemption Suit.] — A suit for redemp- 
tion, in w'hich the right to redeem is resisted, 
n,n<l a sale of the mortgaged hereditaments is 
^sought to be set aside, is within the jurisdiction 
in equity, conferred upon the county courts by 
28 & 29 Vict, c. 90, s, 1. Powell v. Roberts, 39 
L. J., Oh. 44 ; L. R. 9 Eq 169 ; 21 L. T. 451 ; 
18 W. R. 84. 


Improper Exercise of Rower of Sale — j 

Action for Damages.] — 8ub-s. 2 of s. 21 of tlie 
Conveyancing and Law of IToperty Act, 1881, 
provides that “ any person damnified by an un- 
authorised, or improper, or irregular exercise of 
the power ” — tliat is, the pow\n* of sale conferred 
by the act — “ shaR have his remedy in damages 
against the person exercising the power ” : — 
H^eld, that this remedy in damages may be 
obtained by means of a common law action 
brought in the county court, nnder s. 56 of the 


Bills of Exchange.] — The 19 A 20 Vict. c. 108, 
s. 4, has not deprived the county court of its juiis- 
diction to issue a summons under the Bills of 
Exchange Act (18 k 19 Vict. c. 67). Ilolhnm v. 
Jones, 38 L. J., C. P. 22 ; L. R. 4 C. P. 14 ; 19 
L. T. 320 ; 17 W. R. 54. 

Bills of exchange are within the jurisdiction 
of the county courts. v. Ilindletj, 6 D. 

k L. 88. 

Section 129 of the 9 k 10 Vict. c. 95, which 
prohitiits a plaintiff from recovering costs in an 
action lirought in a superior court for which a 
plaint might have been entered in the county 
court, applies to actions on negotiable instru- 
ments in the same manner as to other actions. 
Kind V. Rhodes, 17 L. J,, Q. B. 179 ; 2 B C. 
Rep. 226. 





Defences.] — In an action on a bill of ex 

change in a county court, the defendant may. 
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avail himself of any defence of which the facts 
admit, and is not confined to the paiticular de- 
fence disclosed in the affidavit on which he is let 
in to tief^d. Smd v. Jo.ies^ 1 EL Ac EL 59 ; 28 
U J., Q. B. 37 ; 5 Jur. ('N.S.) 220 ; 7 W. R. 47. 


Whether Claim arises within District!-— 
rwA* ante, col. 891. ^ 

Demands under Public Health Act — Six 
Months after Cause of Complaint arose.]— A 
local board brought an action in a county court 
Ihe share apportioned to, 
and payable by, the defendant of the expenses 
^vorks executed by the board midei 
the I ubhe Health Act, 1818, s. 69. By ss. 69 & 
the expenses were to be recovered in a 
before two justices, and by 11 
making com- 

1^ (unless specially limited), 

IS limited to six months after the cause of com- 
pknnt arose. By the Local Government Act. 
and Amendment Act, 1861, s. 24, pro- 
recovery of demands below^ 20Z., 
hich local boards) could then recover in a 
aimmary manner, might, “at the option of the 
local board, be taken in the county com t as if 
such demands were debts.” The action was 
commenced more than six months after the 
^^ro^e:-Held, that, accord- 
mLts T ^‘<^i^‘=’truction of the above enact- 
cAum ’m^i proceed in the county court 

couhl only be exercised for as long a time as 
the right to proceed before justices existed and 
therefore that tlio action, having Son com- 
menoed more than «,ix months after the cause 

maintained. 

4 ^ JMird V. Jl >iren 46 L T 

“a.®" D..5U;35L.T.887;25W.k 


s Tin coi! .7 11 & 12 Viet. 0. 123, 

M ordL f 7 H “•'^1'“^°'* incurred in obtaining 

or in oir^inn® complaint, 

VI in call} mg the same into effect shnll 

Kpert a heZf T ‘*‘® premises 

m respect wheieof such cods and exnensps 

suth brthr""“'.’-^“'' be^oTer;i a 

suen, by the guardians of the union in n-n>,r 
Sor/ two\TieG^ **““1 think ‘fit, 

Sliettn CTkuT or\uTco 7 tsT‘i 

penscs, thou-'-h title to iL 1 • " ^ ®^‘ 

^Withstanding the provl^oln'l S oHtTd 

it, VB'.2$-,7£rfe 

and sewerfnra tovvn 

^WestaLS”^:LHeM%hI{'tr"^ 

Waterworks Clauses Act 1847 i mu x, 

annual value of a ■r^"*J 7 “When the 

rate is bona fide disrSl I water 

condition precedent to th#^ action, it is a 
mte that fhe H^ter ‘*'® 

, dispute to be detormw^ h* PWouw the 
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Clauses Act, 1847, s. 68. Xdo Biver Co. y 
Mather, 44 L. J., M. C. 105 ; L. R. 10 C. P. 442 • 
32 L. T. 658. ^ 

A water company, in January, 1874, sued the 
defendant in the county court for a balance of 
two years’ water rate, due Christmas, 1872. The 
defendant had from April, 1873, up to the time 
of action, disputed the claim as excessive, on the 
ground that annual value meant net annual 
value after deduction made for repairs, and paid 
into court a sum calculated upon an annual 
value of 18Z. The company based their claim 
upon a gross annual value of 22Z. Neither party 
had summoned the other before justices for the 
purposes of having the dispute as to annual 
value determined : — Held, that the county court 
judge had no jiiri>diction to determine the 
question as to annual value. Ih, 

Building and T rienily Societies— Winding up. 1 
~-rhe Companies (Winding Up) Act, 1890, ap- 
plies to the winding up m county courts of 
building societies registered under the Building 
bocieties Act, 1871, and the county com t judge 
has power to state the facts in the form of a 
special case for the opinion of the High Court 

yi'fj ^ 18^0. Semble, 

Qfi“ 7® County Court Rules of February, 
18J2 IS ultra viics, Portscu Idand BmUiiw 
Society, lit re, 62 L. J., Ch. 845 • 718931 3 Ch 
20.i ; 3 R. 316; 69 L. T.’l38 ; il R 587 
A county Court has po.ver, under the Building 
1 ocieties Act, 1874 (37 & 38 Viet. o. 42'), s. 32 
to make an order for winding up a building 
nZl-' Cumbnan Benefit 

106 ; 29 W. E. 382 ; 46 J. P. 507. 


— Rule referring Disputes.]— On a rule for 
a mandamus to the 3udge of a county court to 
heal a plaint bi ought by a member of a building 
society within 6 ic 7 -VVill. 4. c. 32 against af 

dnecting a reterenoe of all disputes to two 
lustices of the peace :-Hel,l, that the right to 
ling an action was taken away, and that the 
County Courts Act, 1846 (9 & 10 Viot. c 95) s 

actions Trf to revive a power of bringing 

actions in the county courts which had been 
taken away fiom all courts generally. Pai/ae 

Unregistered Society— Rules 1 — Tu 

case of an unregistered society under s 30 sub 

0.9)’ 1 (explained by 42’ vtt! 

X it ^^^ht of appeal to a county court nr 
court of summary jurisdiction overrides^anv ^Les 

cif7y ®t.'ii.DiKGf Society— Friendly So- 


si:51#ps 

SSSiC^HI 
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county court judge was right. 2Xillett v. Coleman, 
44 L. J., Q. B. 194 ; 33 L. T. 204. 

In Admiralty — Merchant Shipping Act Amend- 
ment Act, 1862, s. 49, suh.-s. 6~Salvage.]— -The 
Merchant Shipping Act, 1 854 (1 7 <Sc 18 Viet, c. 104), 
ss, 458, 4G0, entitles a person by whom services 
are rendered to a ship in distress to a reasonable 
amount of salvage, which in case of dispute, 
within certain limits as to amount, shall be re- 
ferred to the arbitration of justices of the peace. 
By 25 & 26 Vict. c. 63, s. 49 (6), it shall be com- 
petent for any county court judge to exeicisolhe 
same jurisdiction in salvage cases as is given to 
two justices. By r. 276 ot the rules, orders and 
forms for regulating the practice of the county 
couits, 1867, “In proceedings in the county 
courts under 25 & 26 Vict. c. 63, a plaint shall 
be entered, and a summons shall be issued there- 
on, and the rules and practice of the court shall 
be adopted with respect to such piocecdings, sfi 
far as the same are applicable.” A plaint was 
entered and summons issued m a county coiiit, 
and the particulais claimed “250/., the amount 
agreed to be paid” for getting the defendant s 
schooner off the shore. The value of the schooner 
was under ; — Held, first, that by 25 cV 26 

Vict. c. 63, s. 19 (6), the juris<liction was given 
to the county court judge as an independent 
arbitrator, and not as judue of the county court. 
Bpadiiell v. 9 B. in S. 315 ; 37 L. J., Q. 

B. 171 ; L. R. 3 Q. B. 3S4 ; 16 W. il. 1008. 

Held, secondly, that the prex eeding before him 
was pi operly commenced by plaint and summons, 
m pursuance of the County Gouit Rules. 1867. 
r. 276. Ih, 

Held, thirdly, that this was a claim for salvage, 
the amount of which was to he deteimincd not- 
withstanding the bargain for a fixed sum, and 
therefore the county court judge had exclusive 
jurisdiction. I h. 

Breach of Charterparty.] — The 2nd sec- 
tion of the County Courts Admiralty Jurisdic- 
tion Amendment Act, 1869, gives the county 
courts jurisdiction in cases of claims arising out 
of charterparties or other agreements for the use 
or hire of ships, although the Court of Admiralty 
may have no original jurisdiction in such cases. 
Cargo ex Argon (L. R. 5 P. C. 1 34) followed. 
Simpson v. Blues (L. R. 7 C. P.290) and Gmi~ 
nestad Y. Priou (h. B. 10 Ex. 65) disapproved. 
The Alina, 49 L. J., P. 40 ; 5 Ex. 1). 227 ; 42 L. 
T. 517 ; 29 W. R. 94— C. A. 

And see Shipping. 

Under Agricultural Holdings Act,] — See 
Lanthloeb and Tenant. 

As to Tithe.]— Ecclesiastical Law. 

Under Debtors Act.] — See infra, col. 954. 


7. Contempt op Court. 

Bower to Commit — Extent.] — A county court 
judge has no power to commit anyone for con- 
tempt which has not occurred in the face of the 
court. Beg. v. Lefroij, 42 L. J., Q. B, 121 ; 
L. B. 8 Q. B. 134 ; 28 L. T. 132 ; 21 W. R. 
332. 

The fact that the County Courts Act (9 & 10 
Vict. c. 95), SB, 113, 114, gi\es a limited power ol 
summarily dealing with contempt committed in 


face of the court, but is silent as to contempt 
committed out of court, is a strong, if not con- 
clusive argument against the summary power of 
a county court juflge to punish for' taucii con- 
tempt. Ih. 

Wilful Insult.] — Action for false imprison- 
ment against the bailiff of a county court and 
the gaoler. Pleas justifying under a warrant 
under the hand of the judge and seal of the 
county court, directed to them, which, after re- 
citing that the plaintiff did wilfully insult the 
judge duimg h.^ sitting, anrl thereupon he or- 
dered him to be taken into custody, and detained 
till the rising of the court, therefore required 
the bailiff and gaoler t(y take and imprison the 
plaintiff for seven ilays : — Held, that the ground 
of commitment was not uncertain- Berg v. 
Moiilan, in C. B. Is9 ; 1 h. M. & P. 307 ; 19 L. 

J., C. P. 3ns ; 1 1 Jiir. 983. 

The lecital, that the plaintiff had iiihulted the 
jiid^e, was a direct adjudication tiiat he had done 
so. Ih. 

Il was not necc^^ary to set forth in the warrant 
the natuic of the insult. Ih. 

Sentence before Warrant,] — A warrant 

for the committal to prison of a ijcrson guilty of a 
wilful insult (luring the sitting of a county court, 
issued at the rising of the* court, is regular, 
although the judge oralh sentenced him to pay 
a fine, with impiisonment m default, and the 
sentence was cutere<l in the registiars book. 
Beg. V. Staiforihshire Covnfg ('ourf Judge or 
Brdan, 57 'L. J., Q. B. 483 ; 36 \V, R. 796— 

0. A. 

Eorm of Older — ^Particulars should be stated.] 

— An order was made in an action in a county 
court upon one Harris, as acting manager 
of a certain partnership fund, to pay into court 
within foul teen days the sum of 65/. odd, and to 
deliver up certain documents. Harris did deliver 
up the documents, but faded to pay in the money, 
whereupon an order of committal was made out 
by the county court judge, on the ground that 
Han is in his fiduciary position had been guilty 
of contempt of court by neglecting to obey the 
previous older. The committal onler merely re- 
cited the terms of the original order, and did not 
.specify any particular bieach : — ileld, that it 
was immateiial whether the process of committal 
was by au order of committal or a writ of 
att.ichment, since the distinction iuj longer ex- 
isted in chancery practice, according to Marveg 
V. J/arteg (26 Ch. D. 6)44) ; bub th.it the above 
order was bad for uncertainty, since it' did not 
specify in what particular Hairis wtis guilty of 
contenipt, so as to enable him to purge such 
contempt. Beg, v. Lambeth Count g Court J udge^ 
36 W. R. 475. 

Unqualified Person practising as Solicitor,] — 

The judge of a county court has no jurisdiction 
to coinnut for contempt a person who has acted 
as a solicitor in an action in his court without 
being dulv (pialifitHl. Beg. v. lirompton Ctnmty 
Court Judge, 62 L. J., Q. B. <>U4 ; [1893] 2 Q. B. 
195 ; 5 il. 462 ; 68 L. T. 829 ; 41 VV. 11. 648 ; 57 
J. r. 648. 

8. Exemftions. 

Solicitors.]— Before the 12 & 13 ?ict. JOX, 
the 9* & 10 Viot. 3, 95, did not depri^^e attorneys 
of their privilege of suing in the superior courts, 
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but by s. 18, no privilege shall be allowed to any 
attorney, solicitor or other person, to exempt him 
provisions of the act. Jones v. Brown. 
2 Ex. 329 ; 5 D. & L. 716 ; 17 L. J., Ex. 163 ; 

Hance^ 11 Q. B. 
921 ; 6 D. & L. 641 ; 17 L. J., Q. B. 172 ; 12 Jur. 
o75. 

The privilege of an attorney to be sued in the 
superior court of which he was an attorney, was 
taken away by the London Small Debts Act (10 
& 11 Viet. c. 71, s. 49). Jeffreys v. Beart, 5 D. & 

12 jtr ^0 ’ 

The Small Debts Extension Act, 1852, did not 
deprive an attorney suing for a bill of costs in a 
superior court of the costs of the action, w’here 
he recovered a sum exceeding 20Z. Borraiaile 
V. 14 0. B. 65.) ; 2 G. L. B. 740 ; 23 L. J., 

C. P. 1^9 ; 18 Jur. 431 ; 2 W. B. 470. 

Working Tinners in Stannaries.] — By a 

charter^ of Edw. 3, working tinners in the 
stannaries of Cornwall have the privilege of 
being sued only in the court of the vice-warden 
in certain causes ; and there is in it a grant that 
the VI CO- warden may hold pleas between the 
persons and in^tho causes specified. By 9 & 10 
vict. c. 95, s. f)7, no privilege, “except as herein- 
after excepted,” shall be allowed to aiw person 
to exempt him from the jurisdiction of the 
county court ; and by s. 141, nothing in the act 
shall be construed to affect the court of the 
vice-warden ; but this provision shall not be 
deemed to prevent the establishment of a county 
court within the stannaiies, or to limit or affect 
the jurisdiction of such court Held, that the 
personal privilege of the \vorking tinner to plead 
to the junsdiction of the county court was taken 
away ; and that as regards the jiarties to the 
suit, the county court had concurrent jurisdic- 
tion with the stannaiy court. Xewtonx. Xan^ 


jurisdiction to try an action of replevin though 
title is in question, subject to the power of removal 
by the defendant under 19 & 20 Vict. c. 108, s. 67. 
Fimiliam v. Alters, 4 B. & S. 578 ; 33 L. J., Q. B. 
67 ; 9 L. T. 478 ; 12 W. B. 201. 

Certiorari.]—The 9 & 10 Vict. c. 95, s. 90, 
which takes away the writ of certiorari in 
plaints for debt or damages, does not apply to 
plaints in replevin. Mmgean v. Wheatley, 6 
Ex. 88 ; 2 L. M. ic P. 30 ; 20 L. J., Ex. 106': 15 
Jur. 110. 

Notice by Infant.]— -Service of notice of rep- 
levy by an infant, and who is neither a bailiff 
nor a sheriff’s officer, is illegal and void. Cnehson 
V. Winter, 2 M. & By. 313, 

2. Bond or Security. 

In what Cases.] — A rent-charge is within the 
meaning of the 11 Geo. 2, c. 19, s. 23, upon a 
replevin. Short v. Euhlard. 2 Bmg. 349 ; 10 
Moore, 107 ; 3 L. J. (o.S.) C. F. 35. S. P., contra, 
Bulj)it V. Clarlte, 1 Bos. ic P. (n.r.) 56. 

Growing crops may be considered in the nature 
of goods and chattels, under the 11 Geo. 2, c. 19 
s. 23, as they may be distrained in the same 
manner as ai tides of the latter description 
Glocer v. Coles, 7 Moore, 231 ; 1 Bing. 6. 


.Jj f^tanmnn Court (J.holmmi) Act, 

t^rvmh'r, the junmliction anti jmivrx iif the 
Stanmrm Court hat, hern transferred to the 
eountf courts of Cornwall. 

9. In Bankruptcy.— Bankruptcy. 

10. In Probate.— Will. 

11. In Admiralty. — iS'cc Shipping. 

* C. BEPLEVIN. 

County Courts Act, 1888, ss. 138—136. 

1. Generally, 

Under 9 & 10 Vict. c. 95, ss. 119 and 121 acountv 
court had lurisUictiou to try an action of re^levS 

tne title to the prenuseH, in ruHiieet of which the 

* 20 Vict.c. 108 and 23 & 24 Vict o 
«■ county court was 

fM®|i^J«isdiction. TmnimJvyaUiZ, 

S ft 1. 248 ; 16 1. J., C. P. 281 ; 10 Jni. 672^ 

But since those statutes a ooiroly court 'has 


i Form and Mode of taking before 19 & 20 Vict. 
J c. 108.]— On the removal of an action of replevin 
' 11 om a county court, under 9 A 10 Ahct. c. 95, 
' ss. 121, 127, the judge of the county court, instead 
> ot taking the bond to the other party to the suit 
. as directecl by the latter of those sections, took it 
thiough mistake, to himself, as a trustee for him. 

' iiavmg succeeded in the court above : 

the bond, though irregular, was 
not void, but might be sued on by the judge as a 
voluntary bond. Stunsjield v. IlellawelL l Ex. 
3/3 ; 21 L. J., Ex. 148 ; 16 Jur. 317 

Held secondly, that by declaring in the court 
above, the opposite party had waived the obiec- 
tion to the want of a regular bond, Ih. 

i’ J obligee of the bond was 

entitJed to recover under it, as a trustee of the 
party , the amount of the costs incurred by him 
m the replevin suit. Id. 

A plamt in replevin for an excessive distress 
Imviiig been enteral in a county court against a 
landloid and bailiff, they by leave of a judge 
on an affidavit that the rent exceeded 201. , sued 
out a writ of certiorari, to remove the cause into 
the Exchequer. The writ was returnable on the 
day the pMmt stood for trial, and the defendant’s 
attorney then presented the writ to the judge 
and offered on the part of the landlord to\nake 
? by 9 A 10 Vict. c 95 

It. T he landlord was too ill to attend, but he had 
executed a power of attorney to W., authorising 
him to sign and seal the bond, and generally to 

^ttorLv 1 . defendant’s 

H/mMl Ta Which was comli- 

tioiwl, to prove in the superior court that the 
rent exceeded 20^., but the clerk of the oomt dkl 
not approve of the sureties in consequence of not 
having had notice of them in time to inqu^^ 

refused to aUow 

Af the ground 

of the viaut of time for the clerk of the court to 
inquire into the sufficiency of the sureties, but he 
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di<l not fix the amount for which they were to be 
responsible : — Held, first, that there was no ground 
for quashing the certiorari. 3Iu7i/jea}i v. Wheat- 
ley, 6 Ex. 88 ; 2 L. M. & P. 30 ; 20 L. J., lx. 106 ; 
15 Jur. 110. 

Held, secondly, that the judge was liable to an 
attachment for not receiving and returning the 
writ, although his disobedience was not wilful, 
but originated in an erroneous construction of an 
obscure statute. Ih. 

Held, thirdly, that the declaration required by 
9 & 10 Viet. c. 95. s. 121, might be verbally 
made either by the attorney in the cause or the 
party, and that it was sufficient if made by one 
of several defendants ; and that the person named 
in the power of attorney was authorised, not only 
to sign and seal the bond, but also to make the 
declaration. 11). 

Cattle Bamage Feasant.] — It wms sufficient 
if the sheriff took one pledge on a replevin for 
distraining cattle damage feasant. Mu eke?' v. 
Ixordcm, 1 C. iz M. 58 ; 3 Tyr. 107 ; 2 L. J., Ex. 
47. 

In City of London.] — One of the sheriffs of 
London, without his companion, may take and 
assign replevin bonds in hi a own name only, 
Thompm^i v. Farilen, 1 Man. & G. 53.3 ; 8 
D. F. 0. 815 ; 1 Scott (N.R.) 275 ; 9 L. J., C. P. 
284 ; 4 Jur. 000. 

Inquiry into Sufficiency.] — A sherifi ’was not 
bound to warrant or inquire into the actual suf- 
ficiency of the pledges in a replevin bond ; if 
they were apparently responsible it was suffi- 
cient. Ilinale v. Bludeti, 5 Taunt. 225 ; 1 Marsh. 
27. S. P., Sutton V. Waite, 8 Moore, 27. 

In taking sureties the sheriff was to exercise a 
reasonable dibcretion in dLciding upon their 
sufficiency ; and in an action for taking in- 
sufficient sureties, it was for the jury to decide 
whether he had used that disci etion or not. 
Jeffery Y, Bastard, 4 A. A K. 823; 0 H. & M. 
303 ; 2 H. & W. 00. 

In proof of the insufficiency of the circum- 
stances of them, it was good evidence to show 
that they weie in debt, had been applied to for 
payment, and had promised payment, but did not 
pay. Gmyllun v. ScJioIey, 6 Esp. 100. 

A fi. fa. executed in an action for use and occu- 
pation, brought by the now plaintiff against the 
plaintiff in replevin, to recover the rent which 
had been distrained for, was evidence in an action 
against the sheriff to show that such execution 
liaving been unproductive, the plaintiff had failed 
to obtain satisfaction of the rent after taking the 
bond, though the plaintiff in replevin was no 
party to the present action. Flumei' v. Briacoe, 
11 Q. B. 46 ; 17 L. J., Q. B. 158 ; 12 Jur. 351. 

The plaintiff having brought actions against 
the sureties, without notice to the sheriff, which 
actions had proved unproductive, might recover 
the cu.-.ts from the sheriff, their amount not ex- 
ceeding, with the other damages proved, the ■ 
penalty of the bond. Ih, 

Proceedings against Sheriff for Insufficiency.] 

— The high and under sheriff and replevin 
clerk were all answerable to a defendant in 
replevin for the sufficiency of the pledges de 
letorno habendo. liwhards v. Aeton, 2 W. BL 
1220. 

If insufficient pledges de retorno habendo were 
taken by the officer of the court below in replO'* 


vin, the remedy against him was by action, and 
the court would not order him to pay the costs 
recovered by the defendant in replevin. Teuyinan 
V. GiUla7*t, 1 Bos. & P. (N.n.) 292. 

The court refused an attachment against a 
sheriff, for neglecting to take a replevin bond, as 
the party injured might bring his action. Beui 
V. Lewis, 2 Teraa Eep. 617. 

If a defendant in replevin elects to pioceed on 
the 17 Car. 2, c. 7, he is not confined to his exe- 
cution under that statute, but may sue the sure- 
ties on the replevin bond, or the sheri.ff in an 
action on the case, for negligence in losing the 
bond. Perreau v. Sevan, 8 D. & K. 72 ; 5 B. 

& C. 284 ; 4 L. J. (o.s.) K. B. 177. 

A count stating that a sheriff, instead of 
taking a bond from the plaintiff in replevin, and 
two sufficient sureties, took a bond from the 
plaintiff in replevin and one surety, who was 
alleged to be insufficient, is bad, for not alleging 
that the plaintiff in replevin was insufficient. 
Iluclier V. Gordon, 3 Tyr. 107 ; 1 0. A M, 58 ; 

2 L. J., Ex. 47. 

A declaration against a sheriff for taking in- 
sufficient pledges in replevin should show that a 
writ of letonio habenl(> had been issued, and 
elongata returned thereon. Ih, 

A count against a sheriff for not rest<tring the 
goods was bad, for his duty, under 13 Edw. 1, 
West, 2nd, c. 2, was only to take pledges for 
that object. Ih. 

In an action agiinst a sheriff for taking in- 
sufficient pledges m a replevin bond, the court 
would not stay proceedings on an affidavit that 
the cause was refeired without the consent of the 
sureties, that being matter of defence. Dale v. 
Gordon, 2 M. & Bcott, 532. 

Amount of Sheriff’s Liability.] — In an 

action against a sheiiff, for taking insufficient 
sureties m a replev in bond, the penalty of the 
bond was the limit of liabilit v. Jeffenj v. Basta rd, 

4 A. k E. 823 ; 6 N. A M 303 ; 2 H.A W. 6U. 

He was liable to the amount of the penalty in 
the bond, viz. double the value of the goods dis- 
trained. Paul V. GoodlaUe, 2 Bing. (N.C.) 
224 ; 1 Hodges, 370 ; 2 Scott, 363; 5 L. J., C. P. 
10 . 

In an action against a sheriff for taking in- 
sufficient sureties in replevin, the assignee of the 
replevin bond could not recover, as special 
damage, beyon<l the penalty of the bond, the 
costs mcuried by him in suing the sureties with- 
out effect, unless notice of his intention to sue 
them had been previously given to the sheriff. 
Balter v. Gurrntt, 10 Moore, 324 ; 3 Bing. .36 ; 3 
L. J. (O.S.) 0. P. 145. 

The amount of rent for which the distress is 
made, plus the expenses of the distress, is a 
proper measure of damages in an action by the 
landlord against the sheriff for granting an in- 
sufficient ie{)levm bond. Edmotids v. ChalUs, 
6 D. & L. 581 ; 7 U. B. 413 ; 18 L. J., C. F. 164 ; 
13 Jur. 389. 

Forfeiture of Bond before tbe Statute.]— To an 
action on a replevin bond, conditioned for the 
defendant to prosecute his suit below with effect, 
and alleging a breach in his not prosecuting it 
according to the tenor and effect of the condition, 
but therein failing and making default, it is a 
good defence to plead that the defendant did 
appear at the next county court, and there pro-* 
secute his suit which he had there commenced 
j against the now plaintiff, and which suit was 
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and such plea Former Prooeedinss aa-ainst Suret,e, i i 
did not^TosocntJ hiT^SV nf^^men* l^oud might be assigned to the avowant 

tioned, but wliolly abandoned th^ !amp **” ^’P°" ** without 

SracUnCy f.^t feJtTsf both avow^t U person making oog- 

V. Mwa^d^U aoott (N R Wo6 3 Man f r assignment of the bond 

202 ; 10 L. J, C. P 237 I to 728 Tg. ^ M. 

Tiic coiitlition in a, rcplovin bond for mn< 5 A r-P « js • i 

cutmg the suit w ith effect means the 1)1 -tf a plaintiff m replevin was nonsuited for 

it to a not unsuccessful termination ^ v ^ avowant might sue the 

JEtanmn, 8 M. & W. 477 • 1 D s VgD • lo' r T ’ on the bond, and need not execute a writ 

Ex. 396. i iJ. (N.S.} G9 , 10 L. J.. of inquiry for his damages. Watenmm v. Yea, 


Ex. 396. 

^ declaration in an action on a replevin 

nA’nn. a. ji-i! .i_ i i 'i . ^ 


2\Vils. 41. ■ ’ 

bond, a breach th.it tile dSeudantd'idmit *01 min V i F t m replevin was nonsuited the 

at the ne.vt county court, .and then and theio was not bound to have his d.images 

prosecute his suit lutli ^Tect wll] iT ?i - «• 7, or to 

assigned, it being eonsUent therewith Uiat the Y ®T^t’ prosecute his wiit 

suit might haie been b^u“at ^rnext ^am liT b^ben^Io. And he might again dis- 

court, and was still ncndinc 2h ' ^ goods for rent sulisequently 

If judgment w<asg!umag.iiust a iilanitiff in w"’®?’ io executing his letoiiio 

replevin for not prosecuting his suit witli effect °’ waiving his action against the 

his sureties on the bond ue.e Inswerltlic to to 1 T.xunt. 


, Sd"‘’ be.h.;i aftci wauls pio: 

a judgmLt und« a‘uut“lf oomt wf Surety.]- The 

the aircarages of rout and costs ^ ’ rv«>»r v f® , * P> ooeedings on a 

' Turner, i Mooie, 60fi ; 2 Br & E 107 ’ bond, unless it cleaily appeals th.it the 

, Jir. i,. lui. “Ppbftipn IS made on behalf of the suioties, and 

*«<> jem-s to eUpso D & L & w'llS ^ 

ythout proceedings as a bieach of the condi. H2 ’ ^ ; 13 L. J., Ex. 

without delay. A.r>iVv.^P°w^^Vllin3^^^^ del'n las’ll* P™®®®‘bngs, -Hheio the 

I M. & P. 47« ; 0 U J. fo.s.l a P lit! b®<i “ot been able to declare m the 

In an action on a replevin bond* condition oil tn o>\ing to the plaintiff’s neglect to 

prosecute with effect ‘and iuStolS,T.l‘a° “l9 L VTp 8^''“'“ ^ ^ 

sufficient breach of the condition tint thei»liin. I > u !: '7 , 

tiff in re])levni did not use due dilicrfmce m\he equity auII not he by a tenant against 

■U prosecution of the suit. //« “v. e ilevm PT®«bngs upon a 

; N. & M. H)3 ; .> B, ik- Ad. 116. ’ Ijond on the giouiid of set-off against 

it was no bio.aph of a bond conditioned to l(U ”ri f°r. Prati v. Keith, 3 N. E. 

-'f/' a; proseculo (he suit with effect ” that thl o’ “• 

' '■“Hz' I^ecn lemoned by a leeoidaii "facias stayed on payment of the 

Vjr Iwuekm ; and that after the loraoval the suit thp*ronN”'‘ *bongh the plaintiffs costs in 

r abated by todc.athot the plaintiff miepkto F ^7“ ®^®®e‘l the penalty. 

A/om* V. JtortciM, 2 Q. B. 233 ; 1 G. & J 677 • 0 B 3 Q. B. 13 ; 13 L. J., 

II P. J., Q. B. ,»7 ; G Jur. 600 . ’ f'- 

The conjtion in a replevin bond, to piosecnte 7 /, stay of piocoedings. 

I 0 wTthTLtK 

: fsHEMSSS 

^ J/m V. Zoe/mvod, 9 JD. P. C. 975. 

.^er 9 & 10 Viet, c. 95.1 — a nkintiff a replevin bond was stayed on 

giTOig a bond, under 9 & 10 Vict c 95 s isf f ^PP^^^^tion of the sureties, upon thdi navi3 

ir~ - " 

whXf ^oklntlSi'l? !,®&T *5 a m ^ Taunt. 28 : 2 Marsh! 


««rt. whetWr plaintiff or de enlw 

& Xdiof/uC’^%1 f J? J3-TC- 


tha Ilua notHAS® T <Mait will 


-The court will 




•2 ft ™i 
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. tosetasilean pvL;t-3 

»n action on a replevin bond, upon 
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to the proceedings which might have been taken | 
before judgment. SIioH v. Huhhard^ 2 Bing, j 
445 ; 9 Mooie, 667 ; 10 Moore, 107. 


Praud.] — In an action by the assignee of 

a replevin bond agamt the surety, the declara- 
tion alleged that a return of the goods was ad- 
judged, but that S., the plaintiff in leplevin, did 
not make return. The defendant pleaded, first, 
that the judgment was obtained by the plaintiff 
by fraud, m collusion with B. ; and secondly, 
that befoie judgment obtained, all matters in 
difference between the plaintiff and S. were re- 
ferred to arbitration, pending which the proceed- 
ings were stayed : — Held, that the first plea, not 
stating that the judgment was obtained for the 
purpose of defiauding the sureties, was no answer 
to the action ; and that the second plea was bad, 
since the reference was as much for the benefit 
of the sureties as of the principal, and therefore 
no prejudice could arise to them from the delay. 
Moore v. Bowmalter^ 2 Marsh 392 ; 7 Taunt. 97 , 
4 Price, 223. Rut vsee S. dl, 6 Taunt. 379 ; 3 
Price, 214 ; lf> R R. 628 ; 5. C, nom Bowmaher 
V. Moui'e, 1 Daniel, 264 ; 21 R. R. 758. 


Replevin bonds are not an exception to the 
rule, that, on a bond, the plaintiff cannot re- 
cover more than the penalty and costs of suit on 
the bond, Bramcomhe v. f>oarhrimqh. 6 Q. B. 
13; 13 L. J., Q, B.247. S. P., Phimer v. JBrhcoe, 
11 Q. B. 46 ; 17 L. J., Q. B. 158 ; 12 Jur, 331. 


Refunding Overplus.] —Where more is levied 
under a replevin bond than the assignee of the 
sheriff was entitled to, the court would not grant 
a rule to make the assignee refund, though the 
overplus was alleged to be due to a second exe- 
cution creditor of the same defendant. Bowser 
V, Lloyd, 9 D. P. C. 1029 ; 5 Jur. 826. 


TRANSFER OF ACTIONS AND 
MATTERS FROM HIGH COURT. 


1. Actions op Contract. 
County Courts Act, 1888, s. 65. 


Arbitration.] — It is no plea to an action 

against sureties that the replevin cause was 
ref ei red to an arbitrator, and that he, without 
their knowledge, enlarged the time for making 
his awaid. Aldridge v. Harper, 10 Bing. 118 ; 
3 M. & Scott, 519 ; 2 L. J , C. P. 274. 

But where the plaintiff and the defendant 
referred the cause to an arbitrator, and agreed 
vithout the piivity of the suieties that the bond 
should stand as a secuiity for the peifoimancc of 
the awaid : — Held, that the suieties 'weie dis- 
charged. Archer v. Hall or Hale, 4 Bing. 461 ; 
1 M. k P. 285 ; 6 L. J. (o.s.) C. P. 79. 

Where parties had agreed to be bound by an 
auaid and after the award was made tieated it 
as invalid, it was ordered that the replevin bond 
should be delivered up. Leicester Waterworks 
Co. V. Cropstone O'cer.wers, 44 L. J., M. C. 92 ; 
32 L. T. 567. 


Section Retrospective.] — Section 65 of the 
County Courts Act, 188S, applies to actions com- 
menced before the act came into operation. 
Curtis V. Sfoniii, 58 L. J., Q. B. 174 ; 22 Q, B. D. 
513 ; 60 L. T. 772 ; 37 W. R. 315. 

The 19 & 20 Viet. c. 108, s. 24, applied to an 
action commenced before the jiassing of the act. 
Kiinhraq v. Bragwr, 9 B. & S. 80 ; 37 D. J., Q. B. 
^0 ; L. R. 3 Q. B. 160 ; 17 L. T. 540 ; 16 W. R, 539. 


Claims outside Jurisdiction — Claim for In- 
terest.] — A claim indorsed on a writ of “ 60/, 
and interest at the rate of 5 A per cent, per 
annum fiom the date hereof until payment or 
judgment,” is a claim exceeding 50^. within the 
meaning of the County (^ourts Act, 1867, s. 7, 
and the action cannot be sent to a county court 
undei that section. Insley v. Lnm, 48 L. J., Ex. 
222; 4Ex. D. 16; 27W.'R. 111. 


Amount of Liability of Surety. ] — The two 
sureties in a leplevm bond are togethei liable 
only to the amount of the penalty in the bond, 
and the costs of the suit on the bond. Hefford 
V. Alger, 1 Taunt. 218. 

The liabilities of sureties in a replevin bond is 
limited to the amount of rent in arrear at the 
time of the distress and costs ; and they arc not 
liable for subsequent rent. Ward v. Henley, 1 
Y. & J. 285 ; 30 R. R. 781. 

The sureties are only liable for the value of the 
goods seized ; and if that value exceeds the 
amount of rent due, they will only he liable for , 
the rent. Hnnt v. Bound, 2 D. P. C. 558. 

If a sheriff took a replevin bond from one 
surety only, and he was sued thereon by the 
person making cognizance for having taken in- 
sufficient pledges, who recovered damages and 
costs in such action : — Pleld, that the sheriff 
having sued the surety on the bond for not 
having returned the goods, and suggested 
breaches according to the 8 & 9 Will. 3, c. 11, 
was not entitled to recover the costs incurred in 
defending the action against him as such sheriff ; 
and that as the surety was deprived of calling on 
his co-surety for contribution, he was only liable 
to a moiety of the damages awarded by the jury 
in the action against the sheriff. Austen v. 
Howard, 1 Moore, 68 ; 7 Taunt. 327. 


Unliquidated Demand.] — There is no 

power under 19 & 20 Viet. c. 108, s. 26, or the 
Judicature Act, 1875, to order an action for un- 
liquidated damages to he tiied in a county court, 
even where the writ is indoised with a claim for 
a specified sum. Knight v. Ahhott, 52 L. J., 
Q. B. 131 ; 10 Q. B. D. 11 ; 31 W. R. 505, 

An action on contract in the high court 
cannot be sent for trial in a county court under 
s. 65 ot the County Oouits Act, 1888, if the 
claim indorsed on the writ, although for a speci- 
fied sum, is for unliquidated damages. Bassett 
V. Tong, 63 L. J., Q. B. 653 ; [1894] 2 Q. B. 332 ; 
10 R. 212 : 71 L. T. 16 ; 42 W. R. 668. 


Claim Reduced by Payment— Judgment under 
Order XIV. for Part.] — By the County Courts 
Act, 1888, s. 65, -where in any action of contract 
brought in the high court the claim indorsed on. 
the writ does not exceed lOOZ., or where such 
claim, though it originally exceeded lOOZ.,. is 
reduced by payment, an admitted set-off, or 
otherwise, to a sum not exceeding 1001., an order 
may be made for the trial of the action in a 
county court. In an action of contract brought 
in the high court, in which the claim indorsed 
on the writ, though it originally exceeded lOOZ., 
had been reduced to a sum not exceeding lOOZ, 

1 by a payment made by the d^endaat to the 
plaintiff in pursuance of a judgment under 
Ord. XIV. for part of the plaintiff’s claim; — 
Held, that “payment” in s. 65 meant payment 
before action, and there was therefore no juris^ 
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Cotinter-claim for Unliquidated Bamages. ] 

— The jurisdiction of the high court to remit 
an action to a county court under s. 65 of the 
County Courts Act, 1888, is not taken away by 
the fact that the defendant sets up a counter- 
claim, though the same be for unliquidated 
damages. Guilford v. Lainheth^ 64 L. J., Q. 
B. 95 ; [1895] 1 Q. B. 92 ; 14 R. 86 ; 71 L. T. 
738 ; 43 W. R. 97— C. A. 

Where an action has been remitted under 19 
& 20 Viet. c. 108, s. 26, by consent of the defen- 
dant, to the county court for trial, and the 
defendant has appeared in the county court, a 
writ of prohibition will not be granted, even 
though there be a counter-claim for unliquidated 
damages. Mouflet v. WaMurn^ 54 L. T. 16. 

An action, although for a sum not exceeding 
50?., could not be remitted under 19 & 20 Viet, 
c. 108, s. 26, to the county court for trial if there 
was a counter-claim for unliquidated damages. 
Macluv]} v. Banister, 55 L. J., Q. B. 106 : 16 Q 
B. D. 174 ; 53 L. T. 567 ; 34 W. R. 121. 

Discontimiance by Plaintiff— Jurisdiction to 
try Counter-claim,] — ^An action commenced in 
the high court cannot be sent down for trial in 
a county court under s. 65 of the County Courts 
Act, 1888, where the plaintiff has discontinued 
and only a counter-claim by the defendant re- 
mains to be tried. Reg, v. City of London Court 
Judge, 60 L. J., Q. B. 575 ; [1891] 2 Q. B. 71 : 
64 L. T. 869. ^ J J- , 


though the amount of the claim has been re- 
ducecl below that sum by payment made before 
service, but after the issuing of the writ of 
summons. Bonohoe v. Bonolwe, 16 L. R. Ir. 
135. 

When a claim indorsed on a writ of summons 
originally exceeds 50?., and is reduced below 
that sum by a payment of money into court 
after action brought, a judge has no jurisdiction, 
uuder 30 & 31 Viet. c. 142, s. 7, to order that the 
action be tried in a county court. Foster v. 
Usherwood, 47 L. J., Ex. 30 ; 3 Ex. D. 1 : 37 L. 
T. 389 ; 26 W. R. 94— C. A. 

Claim reduced by admitted Set-off.]— By 

19 k 20 Alct. c. 108, s. 24, where in any action 
the debt or demand claimed consists of a balance 
not exceeding 50?., after an admitted set-off of 
any debt or demand claimed or recoverable by 
the defendant from the plaintiff, the county 
court shall have jurisdiction : — Held, that “ ad- 
mitted set-off” meant a set-off admitted by the 
plaintiff at the time of the action brought. 
Waleshy v. GouUstone, 1 H. & R. 625 ; 35 L. J., 
C. P. 302 ; L. R. 1 C. P. 567 ; 14 L. T. 662 : 14 
W. R. 899. ’ 

By County Courts Act, 1867, s. 7, where 
in any action of contract brought in aiiy 
of the superior courts of common law the 
claim indorsed on the writ does not exceed 
50?., or “where such claim, though it origin- 
ally exceeded 50?., is reduced by payment, an 
admittpi set-off, or otherwise, to a sum not 
exceeding 50?.,” the defendant may apply to a 
judge at chambers, who may order the action to 
be tried in the county court Held, that the 
section applies where a payment or set-off re- 
ducing the claim below 50?. appears on the writ 
to be admitted by the plaintiff, although such 


i/ourt to which Transfer made— Court in which. 
Action might have been commenced.] 

By ^s. 65^ of the County Courts Act, 1888, 
where in any action of contract brought 
m the^ high court the claim indorsed on 

the writ does not exceed 100 ?., ... it shaU 

be m-wful for either party to the action at any 
part of the demand of the 
& .Jfn V contested, to apply to a judge of the 
mgh _conrt at chambers to order such action to 


plamtlfE claimed for 
2.j0?. 1 he defendant denied the claim in toto 
anrl counter-chximed for 203?. The plaintiff ad- 
mitted the counter-claim, and applied to a judge 
at chambers for the remittal of the cause to the 


on the hearing of the 
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tion the judge shall, unless there is good cause to at chambers, and bearing the signature of the 
the contrary, order such action to be tried judge impressed by a stamp, in the usual way 
accordingly.” By s. 56, “All personal actions, transferring a cause from the superior court to 
where the debt, demand, or damage claimed is the county court, is served on the judge of the 
not more than 50Z., . . . may be commenced county court, he is bound to obey the order, and 
in the court.” By s. 186 the word “court” or he cannot inquire into the circumstances under 
“county court” “shall mean and include any which it was made. Blades v. Lawrence IB 
court held under this act, and also the City of L. J., Q. B. 138 ; L. R. 9 Q. B. 374 ; 30 L. T. 
London Court, and shall include and mean the 378 ; 22 W. R. 643. 
judge or registrar of the court ” : — Held, that s. 

65 gives power to order the trial to take place in Practice after Action Remitted— Amendment 
any county court in which the action (if the of Proceedings,] — When an action is sent for 
amount claimed had been such that it could have trial in a county court under 19 &; 20 Viet. c. 108, 
been commenced in a county court) might have s. 26, the judge may, by virtue of s. 57, amend all 
been commenced. Curtis v. Storing 58 L. J., defects and errors in the proceedings, such as 
Q. B. 174 ; 22 Q. B. I). 513 ; 60 L. T. 772 ; 37 variances and accidental mistakes, but cannot 
W. B. 315. add anew plea, as that would be raising a dif- 

Bythe County CourtsAct, 1888, s. 74 ail action ferent issue from that which the judge of the 
may be commenced in any county court of the superior court in his discretion sent down to be 
district in which the defendant, or one of the de- tried; Thomas v. Purcell, 22 L. T. 474. 
fendants, dwells or carries on business, or by But, per Hannen, J., in such a case the judge 
leave of the judge or registrar, in the court of the of the county court may not only amend vari- 
district in which the cause of action wholly or in ances and accidental mistakes, but may exercise 
part arose. An action of contract was brought the same powers of amendment as a judge at nisi 
in the high court in which the claim did not ex- prius. Ib. 
ceed lOOZ. The defendant dwelt and carried on 

business in London, but a part of the cause of At the Trial.] — When a cause is 

action arose in Y orkshire. On an application by ordered to he tried in a county court, under 1 9 & 20 
the plaintiff for an order that the action may be Viet. c. 108, s. 26, the judge of the county court 
tried in Yorkshire: — Held, that such an order has at the trial the same power of amending a mis- 
could he rightly made under s. 65 of the County joinder of defendants as a judge of a superior 
Courts Act, 1888, as the expression “the court court sitting at nisi prius has under the Common 
in which the action might have commenced ” in- Law Procedure Act, 1852, s. 37. Bennisim v. 
eluded all courts in which the action might have Walker, 41 L. J., Ex. 43 ; L. R. 7 Ex. 143 ; 26 
commenced under s. 74 of the act, either as of L. T. 167 ; 20 W. R. 471. 

right, or by leave of the judge or registrar. The county court judge has no power to amend 
Burliill V. Thomas, 61 L. J., Q. B. 322 ; [1892] the issue. Bain v. Oregory, 14 L. T. 601 : 14 
1 Q. B. 312 ; 66 L. T. 150 ; 40 W. R. 250- W. R. 845. 

0. A. 

Notice of Trial.] — There was no rule 

Making the Order — Jurisdiction of Master of respecting the notice of trial necessary when a 
High Court.] — By 30 & 31 Viet. c. 68, the cause commenced in a superior court was ordered 
judges are authorised to delegate to the masters to be tried in a county court under 19 & 20 Viet, 
such powers as are now exercised by the judges c. 108, s. 26 ; it was enough that the notice was 
at chambers. The 30 & 31 Viet. c. 142, s. 7, reasonable. I;pswich Gaslight Co. v. Norman, 
which was passed after the above statute, enables 7 B. & S. 847 ; 15 L. T. 290. 


the judges at chambers to send certain causes 
down to the county courts : — Held, that the 


-Eight to try by Jury.]— When a cause 


masters have power to send such causes for trial was sent to a county court for trial, under 19 & 
at the connty courts. Walsh v. Smith, 30 L. T. 20 Viet. c. 108, s. 26, and no special terms were 
304 ; 22 W. R. 576. S. P. Palmer v. Boherts, imposed by the order, the parties were entitled 
29 L. T. 403 ; 22 W. R. 577, n. (the demand being of sufficient amount) to have 

it tried by a jury ; and this notwithstanding a ' 
— —Order before Issue joined.] — ^An order to second trial was directed in a case where the first 
try in the county court, under 19 & 20 Viet. c. trial was by the judge, without a jury. Pord v. 
108, s. 26, will not be rescinded, or the subsequent Taylor, 47 L. J., C. P. 116 ; 3 C, P. D. 21 ; 37 
proceedings set aside, on the ground that it was L. T. 431 ; 26 W. R. 170. See also post, col. 
made before issue joined, where the cause has 943. 


been tried, and both parties have appeared at the 

trial without objecting to the validity of the order Judgment — No Motion Necessary. ] — 

or to the case being heard. Tomltins v. Beard. Ords. XXXVI. and XL. do not repeal the enact- 
18 L. T. 363 ; 16 W. R. 720. ' ment in 19 & 20 Viet. c. 108, s. 26, by which, 

where a cause is ordered to be tried in a county 

■ -Bismissal of Application — ^Power of Judge court, the registrar is to certify the result of the 

to impose Condition as to Costs.] — If an action trial to the superior court, and judgment is to be 
is brought for more than 50Z., the order dismissing signed according to such certificate; and no 
the defendant’s application to have it tried in motion for judgment is necessary. Scutt v. 
the county court cannot go on to provide that if Freeman, 46 L. J., Q. B. 173 ; 2 Q. B. L. 177 ; 
only 60Z. is recovered the plaintiff shall be en- 36 L. T. 939 ; 26 W. R. 261, 
titled only to county court costs. Insley v. 

Jones, 48 L. J., Ex. 222 ; 4 Ex. H. 16 ; 27 W. R. Judgment, how Signed.] — Where an 

111. action brought in the high court is ordered, 

under 19 & 20 Viet. c. 108, s. 26, to betriedin a 
Order binding on County Court Judge.]— county court, and after the hearing the registrar 
When an order purporting to be made by a judge of the county court certifies the result to the 




^ I 


r ' 
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master’s office, judgment may be si«:ned in covers a sum less than 20/J,, he shall not be 
accordance with such certificate without taking; entitled to any costs of the action, applies to all 
out a summons for an order to sispi judgment, actions brought in the high coin t which might 
8nitt V, Frcpnian (H5 L. T, 989) approved, have been commenced in the county court, and 


Jolimon V. Tr/7,ww, 46 L. T. 647 — C. A. to all costs of such actions, and not only to so 

much of them, as in a case ordered to be tried in 

Application for New Trial.] — Where a the county court have been incurred before the 

cause, commenced in a superior court, was tried order, anti that the plaintiff was not en titled to 
in a county court, under a judge’s order, in pur- any costs of the action. Armitage v. Ftso/i (f>l 
suance of 19 ic 20 Viet. 108, s. 26, an application L. T. 115) overiulcd. White v. Pohen, 62 L. J., 


for a new trial was made to the superior court, Q. B. 274; [1898] 1 Q,. B. 
in whose jurisdiction the cause remained. Balm- L. T. 805 ; 41 \V. E, 896. 
fiwth V. Pledge^ 6 B. & b. 425 ; 35 L. J., Q. B. The certificate as to cost 


4 R. 352 ; 68 


forth 7. Pled g(\ 6 B. & b. 425; 35 L. J., Q. B. The certificate as to costs in s. 116 of the 
169 ; L. E. 1 Q. B. 427 ; 12 Jur. (N.S.) 644 ; 14 County Courts Act, 1888. only applies to actions 
L, T. 361. tried in the high court, and a county court judge 

has no power to grant the certificate in an action 

Jurisdiction of High Court after Transfer transferred under s. 65. Ib. 

— Costs.] — After an action has been transferred The provisions of section 118 of the County 
from the high court to a county court under Courts Act, 1888, as to taxation, do not apply to 
section 65 of the County Courts Act, 1888, the costs incurred in the high court up to the date 
high court has no further original jurisdiction of an order remitting to the county court an 
in it, and a judge of that court cannot make any action commenced in the high couit. Bogdell v. 
order as to the taxation of the costs of the action. Millar (6U L. J., Q. B. 251) approved. Cubham 
In such an action the rules as to costs contained v. Maijo, 65 L. J., Q. B. 2(57 ; [1896] 1 Q. B. 246 ; 
in section 116 of the act must be a])plied by the 74 L. T. 65 ; 44 W. E. 473 ; 60 J. P. 212 — C. A. ^ 
judge of the county court to which it has been A judge ordered under 19 & 20 Viet. c. 108, 
transferred, and not by a judge of the high s. 26, ‘ that a trial in an action brought in the 
court, who can onlv exercise jurisdiction under Queen’s Bench should be had in a county court, 
that section in an action remaining in the high The action having been tried, the costs were 
court and tried there. Hands y. Judge, 61 L. J., taxed by the master according to the scale of the 
Q. B. 677 ; [1892] 2 Q. B. 665 ; 67 L. T. 19 ; 41 superior courts, so far as regarded the proceed- 
W. R. 9 — 0. A. ings in the Queen’s Bench: but. so far as ro- 


Q. B. 677 ; [1892] 2 Q. B. 665 ; 67 L. T. 19 ; 41 superior courts, so far as regarded the proceed- 
W. R. 9 — 0. A. ings in the Queen’s Bench; but, so far as re- 

garded the proceedings in the county court, 

Appeal.]— Where an action brought according to the county court scale Held, that 

in the superior court was, after issue joined, he was justified in so far adopting the county 
remitted for trial to a county court under 19 & court scale as his guide. Wheat erof t y, Foster 
20 Viet. c. 108, s. 26, the action still remained in El., Bl. & El. 737 ; 27 L. J., Q. B. 277 * 4 Jur’ 
the superior court, and an appeal to the court (n.s.) 896; 6 W. E. 651. ’ 

of appeal would lie without special leave from 
the refusal of a divisional court to grant a 

new trial. Bahhage v. Ooulhmni, 52 L. J., ACTIONS OF Tort. 

Q. B. 50 ; 46 L. T. 515. But Bowles v. Brahe Cnnntv dmirtci Aoi c na 

anil Moofty v. Steward, infra, col. 932. 

What Actions— Trover.]— An action of trover 

Further Direction.] — When an ^^‘^7 remitted under 30 & 31 Viet. o. 142, s. 10, 

action was commenced in the high court, re- ^llliough it is not specially mentioned. Clapham 
mittedfor trial to a county court, under 19 & 20 Olirer, 30 L. T. 365 ; 22 W. E. 655. 

Viet. c. 108, s. 26, the division of the high court 

in which it was instituted still retained it for Action for Slander.] -Notwithstanding 

directions. SwaiiY. Biglis, the provisions of s. 67 of the Judicature Act, 1873 

*50 h. 1. 114. which applies the provisions of s. 10 of the 

fir..*.. m ^ , County Courts Act, 1867, to “ all actions in the 

Claim High Court in which any relief is sought which 

Claim only remitted.] — Where m an action can be given in a county court,” there is still 
brought in the high court a portion of the jurisdiction, under s. 10 of the County Courts 
amount 18 recovered and the action is remitted Act, 1867, to remit an action for slanLr to a 

county court for trial, Stohes v. Stokes, 56 L. J., 
Act, 1558, s. 65, for trial as to the balance, in Q. B. 494 ;190BD419-36WR9« n a 
deciding the scale on which the costs in the Affirming 56 L T 712 ’ ' 

county court should be taxed, account must be & • • . 

taken of the whole amount recovered in the Counter-claim where Action staved 1_ 

[i«94i 3‘>f*5TE® 290‘- 'ti L T 247 ’ ^ °o^-claim is not an - action” within s'. 66 

E W B 539 ’ and therefore 

■ “ • tliere is no jurisdiction to remit a counter-claim 

a county court. The action was transferred to a Q. B. 663 ; 6 R 347 • 68 l' T ’ 707 

county court under the County Courts Act, 1888 48. » • ? h. T. 797 , 42 W. R. 

8. 65, and the plaintiff recovered less than 201 • 

—Held that the County Courts Act, 1888, s. 116, Security for Costs-» VisihiA ;n 

which pwvidra that if in an action on contract Bv the term 




brought fei the high court which could have been 
. comment U a coun^ (mt% the 


Courts Act, 1888, s. 116, Security for Costs— “ Visible Means W 

P w By the term “ visible means ” as usrt i^ io 7f 

■t which could ha«bftftTx ikm a .A ® J-v Of 




the County Oou^ Act, 1867^ li MenieA 
mewi& f.s could be ascertained by a reas 


':Pj! 
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thACg the ?Tl To'* !'• J'. 

Hieans, but whether he has any means at all nf “n; 

paying the costs, and the judge has a iudicinl Remitting ~~ Appeal 1 

discretion whether he wiU make the ordL.^ On an action to the 

nM nn<l®i' tlie above section, it ap- Act ^ r County Courts 

peared from the affidavit that the defendant wL m !’ i *, the discretion of the 

m possession of certain property of the plaintfiT cantl r ^ ‘ f not, unless strong 

for rent for 5,92yi. ; that the exercise of thit the 

«™uo^^“^“°iP''°‘’®tynpon which an exeou- 30 L T 3^1*^ h°“- y. OUrer, 

tion under a judgment for 2, mi. could be levied • . 22 W. E. 600. 

mat his furniture had been sold under an n 

tion and that he had assigned his property foi- —The Order without Affidavit.] 

the benefit of his creditors. It also apneared action .f’? f ? ^“™‘h®tion to remit an 

that the plaintiff was being employed^ as a the cLu^tw^ .* “9“''* 

colliery manager at a weekly wage of 41 the under snnh affidavit 

employment being determinable Uipoa three Teans f iT of 

months notice, or on payment of three months’ 50 L. T 97 '^' Com J^tdge, 

salary m hen of notice, or without notice in the 

event of wilful misconduct :— Held, that whether t„ ^ r.i, v 

or not the salary could be attached, the plaintiff in Aaswe/tlf iu requiring Affidavita 

had no substantial means of payino' the costs of decn-n,. tn oI^Mubers may properly 

the action in the event of the ve^dict bel^g fo. s 1^0/1, 

the defendant, and that an order wa“H®htlv reMid.l, ! f Courts Act, 18(i7, without 

made under s. 10. Cmmsel y. Garow fl? E “ f/J“ S'9'« 

5 C.L. 74) considered. Xc« v. hS 54 L J under tiuit section. 

Q. B. 38; 13 Q. B. D. 835 ; Sif W. e! 101^ (^11 "sE ““ ^7 

of ^SlZlireStuffif ^—Appearance entered by cue Befeudaut- 

bable amount of the (tefendant’s costs dow ®fotron to remit by another Defendant.]— A writ 

constitute “ visible m“ w thin hi meW SouT 

of s. 6 of the Common Law PrXlum “ f iJ. “ “I'on him ; and an 

ment) Act (Ireland), 1870 (equivalent to‘t 10 of Kmou^ f"’f ■ ''“'luu'ing a 

the County Courts Act, 1867),\o as to prevent the obtained I'laintiffi 

action from being remitted to the countv cnnrt I ns n i f By adding B. 

Watson. V. McCann, 6 L. E. Ir 21 ^ f^® action, and the writ, so 

The plaintiff who was manao'cr of Ins father’s o B., within the 

business of cabinet maker at a'salaiy of 1207 per IcffiulfonhfX'nH^^^ ® 

annum was held not to have visible means within the Tet,vl, 1 , J“|'® giving security for costs, 

s. 6 of the Common Law pSure AmenS courHrwh r^fh ‘Be civil bili 

Act, 1870. Tm-hingtony. Connor Ir R 8 G T the Ln^ ^ ‘ff defendants wore described 
340. ■“■ ^ f ‘B® 'V't as residing, grounding the motion on 

^ tiefenclant merely stating visible^ 'means*:— Hkd 
plffintfff has nTySfciSsllS no? itulfbf'Sttato'Vu/^^^^ 

affidavit in reply of the plaintiff attempting- to ^ ^ 

“n“”“ “ ”■ „S'S;f «» 

, xb. II. 1 Order Lodged in County Court.]— An order 

Cause of Action fit to he Prosecuted!— Courts Act, 18G7,s. 10, 

Section 66 of the County Courts Act 1888 iln action to the county court unless 

vides that in certain caLs actions of tort’mnv within a week, 

be remitted to the county court for trial unless Sj've security within the 

the plaintiff satisfies the Judge of the high court obtained^nn^’n^f ^ r ^ applied for and 
that he has a cause of action It to be prosecuted LeSv^- 

in the high court. It is not, however Vecessarv that until the plaintiff had 

for the plaintiff to show that he has a cause of with remitting the action 

action which must succeed, but rather that he anre wfth the county court in accord- 

must satisfy the judge that he has a cause nf fh^ V ^ section, the action remained in 
action of superior fitness to be tried in Se high consequently there was 

court. MrrevY Lowe 58 T P isq “gn Fusdiction to make the order exteridiiig the time 

i«o„ Sg. t f ’is ''iM %t i 

chambers for all the courts, although not a judge W. R 300— C A * ’ » li. 1. 115 , 26 

of the particular court in which the action was Where the’ti^ne lirY^ifA^i w ^ i 
brought, had jurisdiction to make an order for undpr « J ^.a p 
trial of an action in the county cLrt But the ^ 


iMk/ .r 

fhIjA. ^ 


- , vK i, ^ /",^v . 

; ■/ •' ‘f/: ' 











Practice after Action Eemitted— Pleadings to 
> Eegarded. j — When an action is remitted 
om the high coart, under 30 & 31 Viet, a 142, 


Special Eeaaon Necessary.] — A11 

subject-matter of a suit is within the 
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court ; and until that has been done a master of 
the high court has jurisdiction on the applica- 
tion of the plaintiff to make an oi der for further 
and better answers to mieirogatonc'*. Welph/ v. 
Buhl (47 L J., Q. B. 151) followed. BErrico v. 
SamiieU 65 L. J,, Q. B. 197 ; [1896] 1 Q. B. 163 ; 
73 li. T. 680 ; 44 W. R. 356- C. A. 

Delay in Lodging Writ and Order.] — ^Where 
an action is i emitted to the county court under 
30 & 31 Viet. c. 142, s. 10, and the plaintiff does 
not lodge the original writ and the ordei with 
the registiar of the county couit, the proper 
course for the defendant to pursue is to apply 
by summons at chanibeis to compel the plaintiff 
either to pioceed with the action or abandon it. 
The county court judge cannot refuse to hear the 
action on the ground that there has been delay 
in lodging the wiit and order with the legistrar. 
JDmeol V. 49 L. T. 599 ; 32 W. R. 370. 

Appeal from Order.] — Upon an order made 
by a judge at chambers under 30 & 31 Viet, 
c. 142, s. 10, directing a cause to be tried in a 
county couit in default of security being given 
for the defendant’s costs, or of satisfying the 
judge that the plaintiff has a cause of action fit 
to be prosecuted in the superior court, an appeal 
lies to the supeiior couit. But such court, 
although entertaining an opinion that the cause 
is one vvhich might be fit to be tiied in the 
superior court, will not inteifeie with the deci- 
sion of the judge at chambers unless it is of 
opinion that such decision is obviously wiong. 
Jennhffft v. London General Onmhiu Co., 30 
L. T. 266. 

Before the cuuit will review the discretion of 
a judge ill i emitting an action to the county 
court, on the plaintiff* failing to give security for 
costs, it must be very clearly shown that the 
judge wiongly exercised such disci etion. Ihppon 
V. Joyee, 31 L. T. 475. 

An actKjii for seduction was remitted to the 
county court by a judge at chambers, under the 
30 k 31 Viet. c. 142, s. 10, by wdnch the judge 
has power to lemit such action to the county 
court on the application of the defendant, unless 
the plaintiff shall give security for costs, or 

satisfy the judge that he has a cause of action 
fit to be prosecuted in a superior couit.” The 
plaintiff deposed that he was advised that it wms 
expedient, as a matter of law, that the action 
should be tried in a superior court. The court 
was etiually divided in opinion as to whether the 
discretion of the judge had been rightly exer- 
cised, but refused a rule to review it. Ih, 

Affidavits to be Produced.]— A cause 

had been, by order, under 30 & 31 Viet. c. 142, s. 
10, remitted to the county court upon an affi- 
davit of the defendant, stating the nature of the 
«5tion, and that the plaintiff had no visible 
means of paying the costs. The plaintiff, in 
appealing against the order, did not bring the 


affidavit before the court Held, that the rule 
of practice being that all relevant affidavits used 
at chamois must be referred to on appeal to the 
court, this was a relevant affidavit, because it 
disclosal the nature of the cause of action. 
Mdmes v. MimnUUplieTL L. E. 10 0» P. 474 * 33 
K T. B5L ' 


s. 10, for trial, and the w’-rit and statement of 
claim, if any, are lodged in the county court, 
together with paiticulais given under the 
County Court Rules, 1875, Old. XX. r. 1, the 
county couit judge ought not to restrict the 
plaintiff to proof of the claim as indorsed on 
the writ or stated in the paiticulais. but should 
take cognizance of the statement of claim, and, 
if asked to do so, leceive evidence m support 
of the allegations therein. Johnson v. Palmer, 
4 C. P. D. 258 ; 27 W. R. 941. 

Power of County Court Judge to add 

Defendant.] — Where an action has been remitted 
for trial in the county court under section 10 of 
the County Couits Acts, 1867, the county court 
judge has no power to add a defendant without 
his consent. Mullenelsen v. Conhon, 57 L. J,, 

Q. B. 334 ; 20 Q. B. D. 667 ; 36 W. R. 524. 

Power to Stay Proceedings.]— Where an 

action, commenced in the high court, under 30 
k 31 Vict. c. 142, s. 10, the county court judge 
has power to make an order stay mg the proceed- 
ings until the plaintiff' has paid the costs of a 
previous action brought by him in the high 
court against the same defendant. Meg. v. 
Baijley, 51 L J., Q. B. 244 ; 8 Q. B. D. 411 ; 30 
W.'R.'522. 

Appeal.] — Where a case was remitted for 

trial before a county court undei the County 
Courts Act, 1867 (30 & 31 Vict. c. 142) s. 10, it 
became a county couit cause, and the deteimina- 
tiori of a divisional court on appeal from the 
decision of the county court judge was within s. 45 
of the Judicatuie Act, 1873, and theiefoie final, 
unless special leave to appeal was given. Bowles 
V. Brahe, 51 L. J., Q. B. 66 ; 8 Q."B. D. 325 ; 45 
L. T, 576 ; 30 W. R. 333. 

Costs.] — The judge of a county court, 

to which an action of slander has been referred 
from a superior couit, under 30 & 31 Vict. c. 142, 
s. 10, has juiisdiction over the costs of suit, both 
before as well as after such order. The last 
words of the section indicate the scale on which 
such costs are to be allowed, and do not mean 
that the superior court is to exercise any juris- 
diction over them. Moody v. Steward, 40 L. J., 
Ex. 23 ; L. R. 6 Ex. 35 ; 23 L. T. 465 ; 19 W. 

R. 161. 

Costs of Appeal to Court of Appeal after 

Order to Eemit— Taxation.]— After an order has 
been made remitting an action of tort to the 
county court, under s. 66 of the County Courts 
Act, 1888, but before the writ and order were 
lodged with the registrar, an interlocutory appeal 
was taken by the plaintiff to the Court of Appeal, 
and was allowed with costs. The action was sub- 
sequently tried in the county court, and the 
plaintiff succeeded Held, that the provisions 
of s. 66 of the County Courts Act, 1888, did not 
apply to the costs in the Court of Appeal, and 
that those costs must be taxed by the taxing 
officer of the high court, and not by the registrar 
of the county court. B'Errico Y.SamuelMhlj T 
59—0. A. 

3. Equity Matters prom Chancery 
Division. 

County Courts Act, 1888, s. 69. 
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P". ''’h«^e deaths are allege,! to have re 

^ransf..rod to the county coat t. v,/.;,., 

Ohedience to previous Orders of Court re r°“ 
although the subject-matter may be nmW S/ I 

not OTckr attached will i of Husband as Plaintiff ]— The judge 

SvS"toT cZuT“f'^ “ K.235 ’9 Co“’ 

foni f ^ and the plaintitf 

felled to enter the action in the county court •— xt • . 

Held, on motion by the defendant; that the Wife as Plaintiff. j-A marne^l 

supeiior court had jurisdiction to vary the order advancetl 25u/, upon the iecurity of a 

w.df within one title-deeds of real estate. Her husband 


fr-v rranster, tlie costs d. ' izie tiee is oubsenientiv 

to bo m the discretion of the oountv couit j}'® i‘om her husband, and ,i deed w2 
i7‘in-/-^rP 3®^ J-’ CI>. 10.53 ; 2 / (^"d whereby he released to 11s 

533 ; 50 L. T. 753 ; 32 W. R. 8i4. ' ^.s mteicst in her real and po.soiial estate 

T>„. . jf^^® Oankiujit, and his assignee 

Bedemption Suit against Eegistrar of Countv paid oft the secontl in, utgage, obtainai 

-Wh';; of adjoining DisS d^P®“ the de.tah of the 

comt^ nf ’^'^hnipfs avsignoe filed a 

court of chancery against the registrar of the ^ ^ , “ *® county couit, m.iking the mort- 

county court, within the juiisdiotron of which the only defen, hints, and claim- 

pioperty dialt with by the suit lies, an older nZ n .r^ *’''','1 thit the 

may properly be made under 30 & 31 Vret c P‘°PplV "nght be sold. The judge, overruling 
^tpsfor the suit to the county court “hjeclion taken that the wife was a uccesbary 
?q the word aetion in ! “2f ‘‘‘-^t she 

21, includes suit. Linfttril itand ov» the case must 

Tq w 1 h. E. 6 Ch. 359 • «,p ii!' i ®®™ty court, with liberty to 

19 5V.E.577. •'’•’•'> the plaintiff to amend his pUhit by adilm,- 

parties. Hobinson v. O' Kell ^ 22 L T 3i>4 ® 

Winding-up.]— See V. Kast 8tonehou,P 

Cmtnty CouH Judge, 65 L. T. 730. ' ^ange of Parties-Assignee of Judgment 

Debt — Judgment Summons. 1 —By Old XiXV 
■p PT?Ar,TTr,v *'■ °t t^® County Court llilos of 18S9, where 

E. PEACTICE. taken place after jmlgment by 

1. PaetiEsS. i" otherwise m the parties entitled to take 

mt. n pioceedmgs to enforce the iudi^meut tlie inrtv 

of the ciown to ^'^self to be entitled to execution must 

f exchequer a cause in ^ judge or legistrai tor feive to issue 

^A+ crown revenues is ^^"^^cution accordingly. An assignee ot a judjir- 
V ^ 10 Vict.j c. 95. Mountjoy '^lebt took out a judgment summons uiHlez- 

V. Wood, 1 H. & N. 58 ; 2 Jur. (h.s.) 452. ^ ^f the Debtors’ Act, 1809, in the name of the 

A - judgment creditor, without having nrevioiiblv 

Colorations and Companies.]— A corporation leave under the above ruleWHeld that 

may be sued m a county court. Taylor y. Oroto- assignee of the judgment having failed to 

i/TM/lf. f'r/r.Q /y«/7 /’yiftyi IT __ '4 .s, .-s, _ _ AAmnlvr XTTT+I-. -wrT . ,s “ ^ 


vvxo.., is^ J- -1 WiUUl'llWOn ,T . x.a.iv.x.,MUV« iUJLC ; HCKL tUat 

may be sued in a county court. Taglorv. Cmw- “® “S'fe'neo of the judgment having failed to 
iff. 1 ; 3 0. L. R. ?°fPly witk 9«1- r. 9, the county court 

B- 368. ^ End Budding Sieietg v. Slueli, GO L. J., 

In such an action the corDoratinu -mnAr ^\a Q* 3a 9. 


B Ves^ ^ > ^*W.’ 

In such an action the corporation may be 
deemed to dwell at the place where it carnes on 
business. Tb. S. P., Adaois v, 6^. JV. Ihi 6 H 
&N.404; SOL. J. ix. 124 ; 3 L. ^6.81^” 9 w! 
B, 254. 


2. PbOCEEDINGS BEPOllE TeIAL, 
a. Notice of Action. 


Paupers.]— A judge of a oountv court has n of ITotice of Action.]— A lessee of 

power to alow parties to sue in formA nauneiis tT-n,n?f commutation rent-charge having dis- 
CUnn V. Bullen, 8 C. B. 447 • 7 D & L^297'^'iq occupier, the occupier gave notice 

L. J., 0. P. 42 ; i4 Jar. 204 ’ ' * 1^- > 13 of acUon as under 5 & 6 Viet., £ 54,%. 19, “ fo? 

entering upon my premises at,” &c., “on the 

Joinder of Plaiutiffs-Aotiou under Emulovers’ Livmv “‘I lli®w 

liability Act, 1880,]— Ord. Ill r 1 ^o/the 

County Court Rules, 1889, diies not author^ the ^ for tLf Lf clays; «d 

ioinder of the legal personal representatives of On the 17th <% of Kch“Istan\“d “ 
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“ then and there seize, sell and drive away and Defend.] — It is not necessary for a plaintiff to 
remove from my premises at,” kc., “ aforesaid, prove personal service on a defendant of a sum- 
three heifers belonging to me.” The action was mons to obtain judgment by default m schedule 
brought in a county court, and the following B, 30 &; 31 Viet., c. 142, on the hearing of an 
particulars of demand were stated : — 1. For un- action brought in a county court for goods sold 
lawfully entering the plaintiff’s premises, and in the way of his trade, when the defendant has 
continuing thereon, seizing and distraif^ing three given notice to defend. D /’r/.y v. Pmree , L. R. 
cattle of the plaintiff, under colour of a distress. 5 C. P. 435 ; 22 L. T. 441 ; IS W. R. 73t). 

2. For unlawfully selling three other cattle of 

the plaintiff’s, not distrained. And, 4. For con- Sufficiency.]— The proof of the service of 

tinuing on the plaintiff’s premises, and proceed- a summons is entirely a question for the discre- 
ing to sell the plaintiff’s cattle, after an aban- tion of the judge of the county court ; and where 
donment of distress : — Held, that evidence might such discretion has been exercised, the court 
be given of the fourth particular; for that, if wnll not inteifere. Zoliral) v. Smithy 2 B. C. 
any notice was necessary of the cause of action Rep. 231 ; 5 B. & L. 035 ; 17 L. J., Q. B. 174 ; 
referred to in the fourth particular, the notice 12 Jur. 603. S. P., Waters v. Handle 6 1). & 


given comprehended such cause. Howard v. L. 88. 

Remer, 2 EL & Bl. 915 ; 23 L. J., Q. B. 60 ; 2 It is the cause of action, and not the sufti- 
W. R. 55. ciency of the service of the summons, which 

gives a county court its jurisdiction to hear a 

b. Plaint and Summons. given cause. 75. 

J, . . , 1 . 1 ^ ^ county court the summons and 

Causes of Action.] Separate plaints may be judgment order were served at a wrong place, so 
issued in the county court for two or more causes defendant knew nothing of the cause 

of action, which would require to be stated in until his goods were taken in execution ; but the 
distinct counts, though they might be included judgment on which the execution proceeded was 
-If l(diham J* 12 g^yen on proof made to the satisfaction of the 
Q. B. 0,^1 ; 18 L. J., Q. B. LI ; Iw Jur. 62b. iiidire that the summons had been diilv served. 


In Action transferred from High Court bj 
Consent.] — When an action has been com 


- jur. 0^5. judge that the summons had been duly served. 

TT* Tv r* f Tv county court having lefused to set aside the 

High Court by proceedings unless the defendant would undertake 
lias been com- appear and defend the cause on the merits, and 


menced in a superior court and afterwards also to bring no action against the plaintiff or any 
*v. ‘’V’’®®''} fj'c parties officer of the court with reference to anyproooed- 

l^on V- !« iugs in the cause :-Held, that no prohibition lay, 

& 20 \ict. c. 108, s. 23, no ]uiisdiction is gneii the countv court had followed the nrovisimiR of 


to the county court judge to try .such action in 9 & 10 V 
the county court without the usual preliminaries, 2 Ex 33( 
but the action must be commenced again in the 39^ ‘ 
county court by summons and plaint. Pearce 
V. Wink worthy 28 L. T. 710. a 


as the county court had followed the provisions of 
9 & 10 Viet. c. 95, s. 80. Rohmson v. Lenaghan. 
2 Ex. 333 ; 5 D. & L. 713 ; 17 L. J., Ex. 174 ; 12 


Executors and Administrators.] — After judg 


Action of Ejectment— Delivery to Bailiff 

“ Forty clear Days at least l^^ore Return Day ” 
— Power to Waive.] — In an*ti(iii of ejectment 


Summons — Assignee of Debt.]- 


ment of assets qiiando accidermt on a plea of properly brought in the couiitv court, the sum- 
plene administravit in a county court, the proper be delivered to the'baihffi forty clear 

method of proceeding for assets received by the days at least before the retnin-day, under Ord. 
defendant sinepil^ pleaded is not by a sugges- vill. r. 7 of the County Court Kutes, 1875, and 
tion of a derastavit but by a summons, stating the judge of the county court has no power to 

though the 

pita pleaded. ElUis\ • H 7 D. &, L. _ J9 , 8 bailiff has not received the summons forty days, 
15. , 1 J L. J., 1.. 1 . 1 13. served it on the defendant thirty-five 

Default Summons -Assiunee of Debt.]- fXr 

Bemble ner Fave J that the summ-irv Tvroep. lattei pait of the same rule. If under such cir- 

dure by default summons in the county court is Si^ckfendant Vo^lfonsentirf^^tl^^ 
not avaWe to the assignee of a debt Meg. v. bv ^ T 

Pimtyptwl County CouH Judge, 63 L, J., Q. B. set aside the ]udg- 

709 • in P • 71 T T 17 ment, bemble, such a case is not matter of pro- 

’ * ’ 5 ... hibition. Barker v. Palmer, 8 Q. B. D. 9 ; 45 

Issue of Summons by Leave.] — Before county 
^ourt r, 42 (1856), a summons issued by leave of . 

the court need not have stated on the face of it „ Waiver.]— -A defendant who resided out 

that it was so issued. Waters v. Handley, 6 D. jurisdiction of the county court was 

& L. 88, served with a summons on the part of the plain- 

_ dated the 3rd of January, 1850, calling on 

Form of Affidavit.] — In applying for him to appear before that court on the 25th 
leave to issue a default summons in a county January, 1850. The defendant was served at the 
court for service out of the jurisdiction to recover same time with an order of the judge at that 
a claim exceeding 5L the affidavit in support of court, dated the 30th October, 1847 giving the 
the application need not contain a statement that plaintiff leave to issue a summons • it did not 
the defendant does not foUow any of the occupa- appear whether any plaint had beenissued before 
tions specified m Ord. V. r. 10 of the County the making of that order. On the 19th January 
V. Beam, 63 L. J., the defendant left a notice with the clerk stating 

t' m ® intended to rely on the Statute ^ Idmi- 

X. /U ; 44 W. R. 193^0. A. tations as a bar tn tTiA svAfinyi ttva 


the court need not have stated on the face of it 
that it was so issued. Waters v. Handle u, 6 D. 
& L. 88, 


T. 70 ; 42 


. 193—0. A. 


Servi# flf Jtauwons— Proof of where Hotioe to 


tations as a bar to the actioHr The eofftt 
I an application of the defendant 'fk a pfdhibftion 
to prevent the judge from proceeding in the suit. 




f ^ 








. biw., 


m 
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because, assuming it to be doubtful whether the judgment for the plaintiff for that amount, the 
order was valid, and authorised the summoning court granted a prohibition. Hilly In re^ 10 
the defendant, the latter, by taking the step of Ex. 726. 

serving the notice, relying on the Statute of A plaintiff entered two plaints in a county 
Limitations, had waived the right of examining coui't of which he was bailiff. By the par- 
into the regularity of the process by which he ticulars in one plaint he claimed 5/. for an 


had been summoned to appear. Jones v. JameSy assault, and by the particulars in the other he 
1 L. M. & P. 65 ; 19 L, J., Q. B. 257. claimed 5/. for a fine in respect of the same 

assault upon him as bailiff. A certiorari having 
Action in rem — ^Warrant of Arrest addressed issued to remove these plaints, on the ground 
High Bailiff — Executed by Clerk — Effect of.] that they consisted of a claim arising out of the 


to High Bailiff— Executed by Clerk — Effect of.] 


— A ’warrant of arrest issued in an action in rem, same transaction, and exceeding 5/., and which 
instituted for collision, in the City of London had been split into two : — Held, that the latter 
Court, and directed to the high bailiff of the said plaint was only an informal mode of claiming 
court and others the bailiffs thereof, is not duly the fine imposed by 9 lu Viet. c. 95, s. 114, 
executed if executed by a clerk in the bailiff’s for assaulting an officer in the execution of his 
office who is not a bailiff, and hence the master duty ; and therefore the claim did not, in fact, 
of the vessel so arrested is not guilty of contempt exceed 5Z., and consequently that the certiorari 
of court in removing her. The JPalomaresy 62 L. was improperly issued. Box v. Greeny 9 Ex. 503 ; 


T. 57 ; 5 Asp. M. C. 343. 

Scmble, if the warrant had been addressed to 
the clerk as an officer of the court, it might, 


2 C. L. R. 528 ; 23 L. J,, Ex. 219. 


- Matter beyond Jurisdiction.]— If the par- 


under the provisions of the County Courts ticulars of a plaintiff’s claim, served on a <lefen- 
Admiralty Jurisdiction Act, 1868, s. 23, have been dant with the summons, do not <lisclosc a matter 


duly served by him. Ih. 


Construction and Sufficiency of Summons. ]- 


of complaint within the jurisdiction of the county 
court, the judge cannot amend the particulars so 
as to turn the complaint into one over which he 


The summons and particulars of a plaintiff’s do- has cognizance, and he has no power to hear and 
mand should not be construed too strictly, but decide on the case. Hopper v. Warhurtony 32 
should have a reasonable construction. Stanrl[ffe L. J., Q. B. 101 ; 7 L. T. 722 ; 11 W. R. 384. 

V. Clarlie, 7 Ex. 439; 21 L. J., Ex. 129 ; 16 Jur. Therefore particulars attached to a county 
430. court summons as follows : To damages sus- 

■What should he considered in such case is, taiiied by me by reason of your making a false 
whether an inaccuracy in them could have mis- charge of stealing a tobacco pouch and silk 
led the defendant as to the nature of the plain- pocket handkerchief, at the Clerkenwell police 
tiff’s demand. I?j. court, and loss of character, 601, : ” do not dis- 

An erroneous reference to the statute, under close a cause of action for false imprisonment, 
which the action has been brought, docs not but rather for malicious prosecution or slander,, 
operate as a valid objection to the proceedings ; and the judge has no pow'er to amend them 
it being the duty of the court to take notice of by substituting the words “ false imprisonment.”’ 
the proper statute. Thorns. Chinmchy 1 Man. & Ih, 


G-. 216 ; 1 Sc. (N.R.) 138 ; 8 Dowl. B. C. 585 ; 9 
L. J., 0. P. 263. 

A summons, stating that the defendant ■^vms 
summoned to answer a claim of the plaintiff to 


Hame and Capacity of Befendant.1 — (3n 

the 3Uth March, 1848, a plaint was entered in a 


recover ^OL 1Ua\, and tne particulars being “To ----- -- - • ” • wlx 

sinking a shaft at,” &c. ; “ Cr.-Cash on account, 

— Z.” Ac., making the balance the same as the summons numbered A. 396/, dated 30th 
sum claimed, shows a sufficient ground of action, which he was summoned as executor of W. 
without stating that the shaft was sunk for the 

defendant, or further dibclosino- how he was the lieanng on the 14th April, 


defendant, or further disclosing how he was 
sought to be made liable for it. Wedlahe v. 


Sargenty 15 Jur. 1134. 


1848, the defendant objected to any evidence 
being given against him, except as executor of 


summons in 


the following teimis:— The judgm held the summons a- 


that your wife assaulted the wife of 'the plain- j application of the plamti:^ 

^ ^ ^ . .w. * /'hi’Ar^rpn a trpch cniYimf'iAmj ta na icanAri TmmnArpH 


tifi, and maliciously caused the plaintiff to be dn^cted a fresh summons to be issued, numbered 
wrongfuUy charged with stealing, W to be de- ^ V 

tained in custody, whereby the plaintiff was put “ executor of F. W Taylor :-Held 

to expenses in producing witnesses and otLr ® 

in nlnnvino- thfi -nttoti-ff’, wife frnm thp D. & L. 6oo ; 17 L. J., Q. B. 230 ; 12 Jur. 6o4. 


persons in clearing the plaintiff’s wife from the 
malicious assault and charge.” Particulars were 
annexed in terms similar to the summons, claim- 
ing lOl. for damages : — Held, that this was an 
action for a malicious prosecution, and the county 
court had no ]uris(liction. Jones y. Curreijy 2 L., 
M. & P. 474 ; 20 L. J., Q. B. 438 ; 15 Jur.' 610. 


Defences, Counterclaims, and Payment 
into Court. 


court had no ]uris(liction. Jonesy. Cnrreijy 2 L., Tender of Payment of Damages— Time fox.] — 
M. & P. 474 ; 20 L. J., Q. B. 438 ; 15 Jur.' 610. Tender of payment of damages by way of defence 

to an action in a county-court cannot be made 
Amendment of.] — A county court judge has after the question of liability has already been 
power at the trial to amend the particulars determined by judgment. The Meoept^y Gordon 
filed with the plaint. Hoiightg v. Ftrhanky 48 Y.FranciSy 62 L. J., P. 118 ; [1893] P, 255 ; 1 R, 
L, T. 531, n, 644 ; 69 L. T. 252 : 41 W. E. 561 ; 42 W, B. 73 ; 

But w'here a county court judge, at the hear- 7 Asp. M. 0, 359— C, A. 
rnf of a plaint, of his own accord, and against 
dddsowt of the defendant, amended the par- 


Hotice of Special Defence— Want of Hotice 


% reducing the clafin to 50i, and gave 1 under Employers’ Liability Act, 1380.]- 


W' 










COUNTY COmTl— Practice. 


defence to an action under the Employers’ 
Liability Act, 1880„ that the plaintiff has failed 
to give notice of injury within the six weeks 
required by s. 4 is a special defence under a 
statute, and a defendant cannot avail himself of 
such defence (no adjournment being asked for) 
unless he has filed the five-days notice required 
^ Ord. X. r. 10 of the County Court Kules, 1889. 
Conroy v. Peaoofih, 66 L. J., Q. B. 425 ; flSOTl 2 
Q. B. 6 ; 76 L. T. 465 ; 45 W. E. 502 ; 61 J. P. 
310. 

Counterclaims.]— Under ss. 89 and 90 of the I 
Judicature Act, 1873, county courts may give 
effect to counterclaims relating to matters 
beyond the jurisdiction of the court, by way of 
defence to, and to the extent of, the plaintiff’s 
’Claim, but such courts have no power to award 
to a defendant, in respect of such counterclaim, 
damages in excess of the claim. Davis v. Flaq- 
Maff Silver Mining Co. of Utah, 47 L. J., C. P. 

’ I ; 38 L. T. 769 ; 26 W. K. 

431— C. A. 

Payment into Court — Detinue] — Money may 
m paid into court in detinue in a county-court. 
Taylor v. Addyman, 13 C. B. 3U9 ; 22 L. J., C. P. 
^4 ; 17 Jur. 461. 

Payment into Court with Denial of liability 
— Effect of.] — The defendant in an action in a 
coUnty-court paid money into court, stating at 
the same time in a memorandum addressed to 
the registrar that the payment was made “ with- 
out prejudice to the defendant’s defence to this 
action and while dcn 5 ing the plaintiff’s cause of 
action ” : — Held, that the payment into court 
was not an admis'.ion of liability, and that the 
defendant was entitled to dispute his liability at 
the hearing. Harper v. Davis, 56 L. J., Q. B ■ 
444 ; 19 Q. B. P. 170 ; 36 W. E. 77. S 

The County Court Rules, 1886, embody the j 
results of the decision in Berdan v. Greenwood 
(3 Ex. D. 251), and apart fiom the notice the 
defendant was entitled to pay money into court ’ 
and afterwards to dispute his liability at the ( 
hearing.— Per Wills, J. I fj. c 


By the County Court Eules, Ord. IX. r. 11, a 
I defendant must pay money into court, if he 
5 desires to do so, at least five clear clays before the 
L “ return day.” A summons in the action was 
t issued out of the B. County Court on the 14th 
I March, and was returnable on the 12th April. 
L On the 1st April the action was transferred to 
. the M. County Court, and the return day in that 
I court was the 15th April. On the 8th April the 
, defendants paid money into court : — Held, that 
the 15th April was the “ return day,” and that 
the payment into court on the 8 th April was 
therefore not too late. Stevens v. Hounslow 
Burial Boards 61 L. T. 839 ; 38 W. E. 236 : 54 
J. P. 309. 

d. Transfer to High Court. 

Certiorari — Application, how made.] — An 
application under 9 k 10 Viet. c. 95, s. 121, to 
remove a cause from the county court into a 
superior court, ought to have been made to a 
judge at chambers, and not to the court. Bowen 
V. Bva}is. 5 D. ife L. 193 ; 3 Ex. Ill ; 18 L. J,, 
Ex. 38. S. P., Rohertso7i v. Womaeh, 19 L. J.. 
Q. B. 367. ^ 

The application may, however, be ex parte. 
Sywonds v. Dimsdale, 6 D. & L. 17 ; 2 Ex. 

! 533. 

Service of Writ— Sufficiency.]— The delivery 
of a wilt of certiorari to a person acting as clerk 
in the public office of the county court is a 
sufficient delivery to the judge ; but such service 
is not sufficient for the purpose of an attachment 
against the judge for disobedience. Bi'oohman 
V. Wenham, 2 L. M. k P. 233 : 20 L. J., Q. B 
278; 15Juf. 249. 

^ Where the writ has not been delivered to the 
]uclge peisonally, he should, semble, be ruled to 
letum it befoie proceedings are taken by way of 
attachment against him. Ih. 


-- — Costs.] — Where the defendant in an 
action in the county court pays money into 
court with a denial of liability, and the plaintiff 
does not take the money out, but goes on with 
his action and recovers no moie than the amount 
paid in, the defendant is entitled to the costs of 
the action. The practice of the high court is, by 
s. 184 of the County Courts Act, 1888 (51 & 52 
Viet, c, 43), to be followed in county courts, 
where there is nothing to the contrary or in- 
consistent therewith m the County Court Eules 
Wood V. Leetliam, 61 L. J., Q. B. 215. 

Payment into Court without Denial of Lia- 
bility— Effect of.] — In an action brought in a 
county couit for work and labour done, the 
claim contained several items : the defendants 
paid money into court without denying liability ; 
--'Jield, that the payment into court was an 
admission of some liability but not that some- 
Wmg' was due on every item of the account. 
SU-avenson v. Berunclk Corporation (1 Q. B. 164) 
followed, Jlenndl v. Davies, 62 L. J., Q, B. 220 ; 

281 ® ■ 

■ laymont into Conrt.-t!r&jw-.3Betum Day)— 




Bond for security for costs— Corporation]— 

\\ here in a plaint in a county court the plaintiff 
claims more than 51. damages for a tort, and the 
defendant (a corporation) seeks to have the case 
tried in a superior court, under the 19 and 20 
Vict. c. 108, s. 39, and tenders to the registrar a 
bond executed by it and two sureties, the regis- 
tiar s duty is only to inquire into the sufficiency 
ot the sureties ; and he canuot refuse to receive 
the bond, on the giound that the defendant, by 
law, is incapable of executing a valid bond. 
loung V. Brompfon. Waterworks Co., 1 B 

Discovery in Action of Ejectment Trans- 
ttrred.J— An action for ejectment, commenced 
in the county court, was transferred to the hish 

18()o. After transfer, but before delivery of anv 
statement of claim, the plaintiff moved^for di£ 
Mve^ and pioduction of documents under Ord, 
XXXI. r. 12, B. S. C., 187,5 :_Held, that afte^ 
tmnsfer the proceedings must be regulated bv 

that the 

plaintiff was not entitled to discovery before 
ckhyery -of a statement of claim. nJm I 

KSifsVA’”’' 

tion. — The high court has 
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the transfer of a win ling-up pctiti m from the 
county court to itself, notwith^tun ling that the 
petition has been opened in the county court. 
£ast Dulwkk Buddhig I/i re, 39 W. E. 

32. 


Transfer to High Court — ■W'indxng-up.] — See 
Zaxo7i 4' Co., Ill re, 62 L. J., Ch. 79 : [18921 
3 Ch. 31 ; 2 E. 7 ; 67 L. T. 584 ; 40 VV. E 
614. Reaf Elafe't Co., In re, 62 L. J., Ch. 213 ; 

^^E ^rjCh* 

Employers’ Liahility Act — Removal into 
Superior Court.]— Seet. 30 of the County Courts 
Act, 1856, entitle') the defendant “ m any action 
of tort ” where the claim exceeds ol. to a stay of 
proceedings upon certain conditions as to giving 
security for the amount claimed, and the costs of 
trial in one of the sipenor courts of common 
law : — Held, that this section was intended to 
apply only to actions which could be brought 
either in one of the superior courts or in a county 
court, and theref ne did not apply to an action 
under the Employers’ Liability Act, 1880, which 
by s. 6 of that Act must be brought in a county 
court. Reg. v. City of London Court Judge oi 
Claxkm v. Lueas, 54 L. J., Q, B. 330’; 14 
Q. B. D. 905 ; 52 L. T. 537 ; 33 W. E. 700— C. A. 
Affirming 49 J. P. 407. 

An action to lecover damages for personal 
injurica occadoned through the negligence of 
a fellow servant of the plaintiffis having been 
brought in the county court, under the Em- 
ployers’ Liability Act, 1880, the plaintiff ob- 
tained a conditfonal order to have it lemove I 
into a superior court, the plaintiff’s wage^ were 
601. a year, and he claimed 180Z. damages. There 
was medical evidence showing that he had sus- 
tained serious and permanent injury, and it was 
admitted that more than 50Z. might leasonably 
be awarded ; but there were not any other 
special circumstances shown in support of the 
application Held, that the county court would 
have power to award damage^ exceeding 50Z , 
and for any amount within the statutoiy limit 
of three years’ wages, and per Dow^se, B" (diss. 
Andrews, J.), that no sufficient grounds were 
shown for the removal of the action fiom the 
county court. M'Lcoy v. Waterford StLiunshh) 
Co., 16 L. E. Ir. 291. 

In an action commenced in the civil bill court 
to recover damages for the death of the plaiutijf & 
late husband, who had died from injuries sus- 
tained while employed as second mate and pilot 
on board a steamer of the defendants, an I aLo 
in superintendence of the loading and dischai ging 
of caigo, the plaintiff applied to move the action 
into the superior court .-—Held, that it did not 
sufficiently appear from the plaintiff ^ affidavit, 
which described the employment of the deceasal 
as above stated, that the deceased was a woik- 
man within the meaning of the Employers’ 
Liability Act, 1880, and that the application 
should therefore be refused. It lies upon the 
party making such application to show di- 
tinctly that the case comes within the statute. 
Hanrahan v. Limerlch Steamshij) Co., 18 L. E. 
Ir. 135. 

Equity Matters— Tr^vnsfer to Chancery Divi- 
sion — Administration Action— Assets exceeding 
£500.]^A pls,int was instituted in the county 
court atoinisttation of the estate of a 

testator,, alleging (aalhe ]plamtl# then believed 


to be the fact) tlufc the estate was worth less 
than 5002. Previously to the heating, notice 
was given by the defen lant to the plaintiff that 
the estate was worth more than 5002., and at the 
hearing this was proved to be the case. The 
judge made an order transfeiring the suit to the 
court of chancery : — Held, tint he was light in 
so doing. BirJin v. Sdeerwood, 41 L. J., Ch. 638 ; 

L. E. 14 Eq. 101 ; 27 L T. 18. 

A county court plaint alleged that the subject- 
matter of the suit was less than 50D2. in value, 
but upon the suit coming on for Iieaiing it was 
proved that the value exceede I 5002., whereupon 
the county court judge, acting under s. 14 of 
the County Court's Act, 1867, di^rpiissed the 
plaint with costs Held, that he ought to have 
directed the suit to be transferfed to the court 
of clnncery, under the County Courts Act, 1805, 
s, 9. Beet. 14 of the Act of 1867 ^applies only 
to actions and suits relating to matters over 
which the county court's hive no luiisdiction. 
Thommm v. Flhtn, 43 L. J., Ch. 25() ; L. E. 17 
Eq. 415 ; 29 L. T. 829 ; 22 W. E. 293. 

Objection to Order for Service out of 

Jurisdictim — Untenable in County Court — 
Allowed after Transfer. 1 — An action commenced 
in the county court, in which the summons was 
by oriler served on the defendant out of jurisdic- 
tion, was, for lack of juiisliction (the estate 
which it was sought to administer exceeding 
500/ ), tiau^ferred to the h gh couit. An objec- 
tion, m res lect of th ' service out of juiisdiction, 
winch ha<l been raised by the defendant m the 
county court, but not decided, was again raised 
in the high court : — Held, that though, if the 
action had romamed in the county court, the 
objection couhl not, having legird to Ord. LI, 
r. 2 1 of the County Court Rules 18^9, have been 
succos)ffuUy urged, yet the defeiulant, having 
throughout objected to the jurisdiction, ought to 
have an opportunity of showing in the high 
couit that the action was one which could not 
be prosecuted there. Wood v. Middleton, 66 
L. J., Ch. 149 ; [1897] 1 Ch. 151 ; 75 L. T. 480 ; 
45 W. E 184. 

The dcEndint, after having given notice to 
the plaintiff s solicitor that the objection would 
be raised when the case came on for trial in 
the county couit, had answered interiogatories ; 
— Held, that theie had been no waiver of the 
light to raise the objection in the high court. 
lo. 

— Proceedings carried <m till only Small 
Sum remaining in Court— Di^cretim to Refuse 
Transfer— Assets exceeding £500.]— In an ad- 
raiiiistration action commenced m a county 
court the gross a->sets of the testator exceeded 
5002. ; the proceedings weie earned on in the 
county court, no party objecting, and the oily 
sum lemainiug in court to ihe credit of the 
action was 5S/. ; no application had been made 
to vaiy the regLtrars certificate Held, that 
the county court judge was right in refusing to 
direct the actu^ii to be transferred to the 
chancery division under s. 68 of the County 
Courts Act, 1888. Reg. v, M mmy County 
Judgji, or Prang ncll v. PrarigneH, 62 L. J., Q. B. 
346 ; 5 E. 275. 

One Defendant only resident in Dis- 
trict.]— When plaint had been hied in a county 
court against ftve defend inta, of whqm one only, 
who in the pUim a rcsi- 
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clence in the county court district, all the others 
being resident in other districts, the plaint was 
ordered to be transferred to the court of chan- 
cery. BaTier y. Waif^ 39 L. J., Oh. 204 ; L. E. 9 
Iq. 103 ; 21 L. T. 632 ; 18 W. E. 185. 


3. Teial Judgment. 


Costs in County Court.] 


t of chan- County Courts Act, 1888, ss. 88 — 93, 

- * T Q 

' ’ ‘ * Appearing or Defending by Solicitor.]— -It is a 

question of fact for a county court judge alone 
to determine whether an attorney, appearing for 
After an ^ party to a suit in the county court, is “an 


order by a county court to transfer a cause to attorney acting generally in the action for such 
the court of chancery, the jurisdiction of the party,” as required by 15 & 16 Viet. c. 54, s. 10. 
county court is gone, and an order by it that Boohham v. Potter; Rogers, JEx parte, 37 L. J., 
the plaintifi should pay costs was discharged o. P. 276 ; L. E. 3 C. P. 490 ; 18 L. T. 479 ; 16 
without prejudice to any order the court of \v. it. goO. 

chancery might make as to the costs. Hares v. Semble,*per BoyiU, C. J., an attorney who acts 
Zea, L. E. 10 Eq. 683 ; 22 L. T. 776 ; 18 W. E. generally in the action for the party is not 

^ ^ deprived of his right to appear for such party in 

When a plaintiff commences a suit in the the county court merely by his being a clerk to 

county court, which at the hearing is transferred another attorney. II. 

to the high court of justice because the subject- jt is for the county court judge to decide upon 
matter exceeds in amount 500Z., the plaintiff, the facts whether or not any attorney appearing 
though he succeeds and obtains the general at the trial comes within 15 & 16 Viet. c. 54, 
costs of the suit, must pay the costs of the g. 10, and if there is any evidence upon which he 


the county court. ^Vard v. Wgld, can form an opinion, the court will not interfere 
5 Oh. D. 779; 37 L. T. 68 ; 25 W. E. 866. ^^vith his judgment. Reg. v. Spooner; 8hreeve.f 

In re, IS L. T. 325. 

A solicitor, whose position is merely that of 
e. Demand of Jury. clerk to another solicitor, although he is in the 

Special Jury.]— A special iurv, as such, can- permanent and exclusive employment, 

not be had in the county court." Armitage, Re course of his duty, has had the 


e. Demand of Jury. 


parte; Learoyd, Li re, 17 Oh. D. 13 ; 44 L. T. 
262 ; 29 W. E. 772. 

Action on Admiralty side.] — Sect. 101 of the 


and, in the course of his duty, has had the 
I management of the business of a client of his 
I omplo 3 "er who is a party to an action or matter, 
and has advised him thereon, is not “ a solicitor 
acting generally in the action or matter,” so as 


County a right f 

UDOn the nlaintiff or the defendant in an aehrm 


upon the plaintiff or the 'defendant in an achon Xc f!* 0 

on the admiralty side of a county court under n 8941^2 O^B 70 T*’ T ’ 

8. 2 of the County Courts Admiralty Jurisdiction p’ i?? ' ^ 

Amendment Act, 1869, to have the case tried by 
a jury. The Theodora, 66 L. J., P. 50 ; flSO?] 

P. 279 ; 76 L. T. 627 ; 46 W. E 157 Bankruptcy— Examination of Debtor— 


Notice of Demand of Jury— Fifteen Clear Days 
before “ Beturn-day.”— Under Ord. XXXIX. (Z<), 


Bankruptcy— Examination of Debtor — 

Authority in writing necessary.] — The Bank* 
ruptcy Act, 1888, s. 17, sub-s. 4, 'enacts with 
reference to the public examination of the debtor 


dPTYintui f * 1 ' ; . ? • ^ hules. 18/.), notice ot tendered a proof, or his representative authorised 
Emiilovers’ in writing, may question the debtor concerning 

to^hpTJL,!: ’ f S'ven his affairs, and the causes of his failure" : -Held, 

^ leli tte he re3 d ^ ^ bankruptcy 

“retam-dnv ” i., fho ^ creditor who has tendered a proof, is 

orieinallv'ffxpii tl'e creditor’s representative within the meaning 

S tte daf of actual hoaZ/' of that sub-seotion and is therefore not entitled 

CmityCoyA RfaUtraf 551^?' oi' •tfi-frffi ■ ° question the debtor without being authorised 
Q B. K M H “ writing, and producing his authority if 

Bv 9 & lOVipf r> 96 « 70 ^ 1 * « V. 1 Sr. -i- ^'^quired by the court to do SO. R eg. y. Greenwich 

rourt R„t Vni 1 emrt Heqhtrar, 54 L. J.fo. B. 392 ; 15 

Lourt Kule 104, notice of demand of a jury must n B D 54 • 53 T T ono • 33 w n t-vi o 

bematle and five shillings paid to the registi-ar MoiTdl 175-0 A ’ ^ 

of the court three clear days before the day 


originally fixed for the hearing ; and if a notice 
has not been given in due time, and the hearing 


Adjournment of Trial— Consent of Judge.] 


is adjourne<l to a subsequent day, the party County Court 

cannot demand a jury as of right; but it is in enables parties to a county 

the judge's dibcretion, under r. 105, whether he before the action is 

will allow the jury to be summoned or not. by consent and without payment of any 

Fleteher v. Baker, 43 L. J., Q. B. 112 • L E 9 tee, to postpone the trial to such subsequent 
Q. B. 370 ; 30 L. T. 675 ; 22 W. li 646 ’ * direct,” does not enable 

such parties to adjourn the trial without the 


court tn fi frini w iNyy-rr V ■ *4 J X wincuL amougsT tnemseives turtheu 

r»nViyi«ii f ; 1 5 xi!^ limited to the adjourn the trial without the sanction of the 

Sewm fnVl extends to every judge, he has jurisdiction to hear and dispqL of 

sqb^quent tnah B. C. 0. the cause as if there had be® no sn,*1Sth2 

105 « t> o ’ 1 "• aclioummept. M<>rqan v. jRacs. SO E .T fv B 
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striking out Cause.]— The effect of striking 
out a cause is not the same in the county court 
as in the superior court ; in the former it is 
equivalent to a disposal of the cause. A cause 
having been struck out, on the plaintiff’s non- 
appearance, a rule requiring the judge to re-enter 
it was refused. Jennings v. London General 
Omnilus Co., 30 L. T. 640 ; 22 W. E. 757. 

Power to determine Case in Absence of 
Plaintiff after Adjournment.] — Upon the hearing 
of a plaint in the county court the case was 
adjourned by the judge for the attendance of a 
witness whom the parties had not intended to 
call. Upon the adjournment the defendants 
appeared, but neither the plaintiff nor the 
witness appeared, and the judge directed judg- 
ment to be entered for the defendants with 
costs Held, that the county court judge had 
no jurisdiction to hear and determine the case in 
the absence of the plaintiff, but should have 
ordered it to be struck out under s. 79 of the 
County Courts Act, 1846. Jordan v. Jones, 44 
J. P. 800. 

Non - appearance of Defendant — Default 
Sunimons and Notice to Defend.]— The juris- 
diction of a registrar of a county court under 
s. 90 of the County Courts Act, 1888, to enter up 
judgment in actions on contract where the 
defendant does not appear at the hearing, applies 
to default summonses and to cases m which 
notice of intention to defend has been given. 
Hooper v. HiU, 63 L. J., Q. B. 598 ; [1894] 1 
Q. B. 659 ; 9 R. 332 : 70 L. T. 224 ; 42 W. R. 
394~C. A. 

Nonsuit.] — The judge of a county court may 
non'^uit a plaintiff in all cases in which a judge 
of a superior court mav do so. Robinson v. 
Lawrence, 7 Ex. 128 ; 2 L. M. & P. 673 ; 15 Jur. 
1087. 

A plaintiff has a right to bo nonsuited at any 
time before the jury has delivered their verdict : 
or, if the cause is tried by a judge alone, at any 
time before the judge has delivered his judgment. 
Stand if e v. Clarli^, 7 Ex. 439 ; 21 L. J., Ex. 
129; 16 Jur. 430. l\, Onthwaite y. Hudson, 

7 Ex. 380 ; 21 L. J., Ex. 151 ; 16 Jur. 430. 

Upon the tiial of a plaint before a county court 
judge and a jury, after the completion of the 
plaintiff’s case and during the hearing of the 
defendant’s witnesses, the judge discharged the 
jury, and, notwithstanding the repeated protests 
of the plaintiff and his attorney, the judge, 
without the plaintiff's consent, directed a nonsuit 
to be entered : — Held, upon a rule, obtained 
under 19 & 20 Vict. c. 108, s. 43, calling upon the 
judge to proceed with the trial of the cause, that 
the judge ought not to have nonsuited the 
plaintiff without his consent, but that, as the 
judge had acted judicially, the court had no 
power to afford the plaintiff any remedy upon ^ 
this rule. Kershaw v. Chant lev, 26 L. T. 474. 

An action was brought in a county court in 
the names of two executors in respect of a claim 
accruing to their testatrix. One of the executors 
executed a release the day before the trial. 
Counsel for the plaintiffs proposed to call the 
executor ■ who had executed the release for the 
purpose of eliciting from him whether or not it 
hud been fraudulently obtained, but without 
^leging the existence of fraud in fact. The 
ipefnsed to permit the executor to be 
Ipr that purpose, |hd the plaintiffs 


were non-suited. On appeal the court set aside 
the non-suit. Robinson v. Vernon, 7 0. B. (“n sA 
231. ^ ^ 

See also Lawford v. Partridge, ante, col. 906 ; 
Poyser v. Minors, infra, col. 949 ; and Dans v. 

G. R Ry., infra, col, 950. 

Pendency of another Action for same Cause 
no Answer.] — ^A plaint was levied in a county 
court. On the heaiing the defendant objected to 
the judge entertaining the matter, on the ground 
of a suit pending for the same cause of action in 
a superior court. The judge, however, lefusedto 
dismiss the plaint, but made an order for payment 
within one week after the cause in the superior 
court should be decided. The plaintiff dis- 
continued the action in the superior court, which 
being afterwards proved to the satisfaction of 
the judge, a judgment summons was taken out, 
and served upon the defendant. Upon the face 
of this summons it appeared the amount claimed 
was 221. 7s. 4^7. ; and an order was made re- 
scinding the previous order, and directing pay- 
ment of that sum, with ll. 10s. 2d. costs : — Held, 
first, that it not appearing that the plaint was, 
in substance, for the same cause of action as in 
the superior court, the jurisdiction of the judge 
was not ousted. Rgrm> v. Knipe, 5 13. L. 
659 ; 9 B. C. Rep. 329 ; 18 L. J., Q. B. 33 ; 12 
Jur. 1075. 

Held, secondly, that the judge had power in 
the exercise of his discretion." to postpone the 
payment until after the decision in the superior 
coixrt, and rescind the previous order. Ib. 

Held, thirdly, that it sufficiently appeared that 
the amount claimed by the judgment summons 
did not exceed the sum of 201., exclusive of costs, 
and was therefore within the jurisdiction of the 
county court ; and that a writ of prohibition 
would not lie. Ib. 

A plaint in a county court for 201. for rent : 
the defendant appeared, and pleaded the pen- 
dency of another action in the exchequer upon 
a promissory note, the consideration for giving 
which was the rent : — Held, that as they were 
not for the same cause of action eo nomine, the 
jurisdiction of the county court was not ousted. 
Ib. 

A. proceeded by plaint in a county court, ta 
recover 20Z. for damage done to his fields by 
some lime-kilns of the defendant, from the Idth 
November, 1843, to the 30th October, 1849. 
That cause having been removed by certiorari 
into a superior court, on the ground that the 
lime-kilns were of greater value than 20Z., and 
that the defendant’s property in them would be 
destroyed if the plaintiff was to succeed, he com- 
menced a second plaint in the county court for 
hi. for the same cause of action, laying the period 
of the injury to be from the 10th of November, 
1843, to the 30th November, 1849 : — Held, that 
no prohibition lay, and concessum that no certio- 
rari lay. Edioards v. Rogers, 1 L. M. & P. 197 ; 
19L. J., Ex. 149; 14 Jur' 91. 

The jurisdiction of a county court is not ousted 
by the pendency of an action for the same 
cause in a superior court. MMurray v. 

11 W. R. 34. 

It is no answer to an ejectment in a county 
court that another ejectment for the same cause 
is pending in a supei'ior court. Williamsm y. 
BissiU, 7 H. & N. 391 ; 31 L. J., Bx. 131 ; a 
Jur, (^\S.) 42 ; 5 B. T. 321 ; 10 W. R. 109. 

Proof of Particulars—Aetion for DjUaiiHar 
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tions.] — In an action for dilapidations the plain- 
tiff must prove his paiticulars of demand in the 
same manner as in an action for goods sold and 
delivered. Smith v. JDomlas. 16 C. B. 31 ; 3 C. 
L. E. 752. 

^ Committal of Witness.] — A county court judge ! 
sitting in bankruptcy summoned a peison to 
attend and give evidence under s. 96 of the 
Bankruptcy Act, 1869 ; this summons was dis- 
obeyed, and the judge thereupon made an order 
for the committal of the peison so summoned: 
— Held, that the lemedy for disobedience to the 
summons was not confined to that pi escribed by 
s. 96, but that the judge had power, under s. 66 
(which gives judges of county courts, fox the 
purposes of the act, all the powers and jurisdic- 
tion of judges of the high court of chancery), 
to make the order for committal. Meg. v. Croydon 
County Chu7t Judge, .>3 L. J., Q. B. 546 ; 13 Q. 
B. B. 963 ; 51 L. T. 102 ; 33 W. K. 68--C, A. 

See aim ante, col. 913. 

Eight of Defendant to sum up Evidence.] — An 

action remitted from the queen’s bench division 
to a county couit was tiied before the county 
court judge with a 31117. After the defendant’s 
evidence had closed, his counsel claimed to address 
the jury, but the judge refused to allow it. The 
jury having gn en a verdict for the plaintiff the 
defendant applied for a rule nisi for a new trial 
on the ground that his counsel ought to ha\e 
been allowed to sum up the evidence : — Held, 
that as the light claimed did not exist at common 
law, and s. 18 of the Common Law Procedure 
Act, 1854, which gave such a right in the 
superior courts, did not apply to county courts, 
there was no ground for interfering with the 
practice of any county court in which the defen- 
dant was not allowed to sum up the evidence. 
JOymoch v. Wathins, 10 Q. B. D. 451 ; 48 L. T. 
393 ; 31 W. B. 331~C. A. 

Withdrawal of a Juror ui.on Terms — Terms 
not complied with,] — An action of trespass to 
land was sent for trial to a county court under 
30 & 31 Viet. c. 142, s. 10. The cause came on 
for trial hefoie a jury, but before the trial was 
completed the paities agreed that a juror should 
be withdrawn, and that the judge should say 
what should be done between them. At the 
next meeting of the couit, the judge was ready 
to pronounce his opinion, hut the defendant, 
Without assigning any reason, withdrew his con- 
tent, and the judge consequently did not give 
^y decision : — Held, that the withdrawal of a 
3uxor had not, under the ciicumstances. put an 
^ to the action, because the defendant had not 
corned his pait of the arrangement under 
which the plaintiff consented to such withdrawal : 
md the court made absolute a rule calling upon 
the judge of the county court to appoint a dav 
tea rehearing. Korbum v. IMlliam, 39 L, J , 

warn’ ® 

Broof of Frooeedings in.]— The modern county 

wrts are couits of lecortl without records, and 
W mode of proving what occurred on a trial m 
cm# of those courts is, to call a person who was 
present who can speak as to the particular < 
matter or fact. MTarnfer v. Mean, 3 $07. < 

» A xninute of the proceedings of a county court, 
made by the clerk, pursuant to thi# provision, is 
conclusive evidence of th^ though the 


judge gives evidence to the contrary. Mewe v. 
Myley, 2 L. M. & P. 544 ; 11 0. B. 434 ; 20 L. J., 
C. P.'264 ; 15 Jur. 1159. 

The clerk’s book, or a certified copy of entries 
from such book, is the best, and therefore the 
only evidence of proceedings in a county court. 
Meg. V. Rowland, 1 P. & F. 72. 

In a declaration on a replevin bond it was al- 
leged that A. (the plaintiff in replevin) levied his 
plaint m a county court against the present plain- 
tiff, and that it was adjudged thit A. should take 
nothing by his plaint. The defendant pleaded nul 
tiel record. Issue was joined on this plea, and the 
plaintiff produced an entry fiom the county court 
book, in which the entry w^as as to the plaint 
“ struck out for want of jurisdiction, on the ground 
of a disputed title having been sworn to ” : — Held, 
that this entiy did not suppoit the averment. 
Tubby v. Stanhope, 6 D. & L. 781 ; 5 0. B. 790 ; 
17 L. J., C. P. 190 ; 12 Jur. 357. 

And see Evidence. 

Entering Judgment — Eefusal of Judge to 
receive Verdict.] — A plaintiff brought an action 
m a county court to recover 6^. IO5. for wine 
supplied. At the trial he w^as nonsuited, but at 
the next court, having brought a fresh action, he 
obtained a verdict. A new’’ trial was granted, 
and the jury w^as discharged without being able 
to agree upon a verdict. The action was tried a 
fourth time, when the jury leturned a verdict as 
follow's In the absence of any order in waiting 
foi the wine, we find a verdict foi the plaintiff.” 
The judge refused to receive the verdict, and 
ordered the jury to retire and reconsider it. They 
said they had considered all the evidence, that 
their unanimous opinion was that there should 
be a verdict for the plaintiff, and that it was of 
no use their reti ring. The judge refused to 1 eceive 
the verdict, and discharged the jury : — Held, 
that a rule nisi might be granted, calling upon 
the judge, the registiar and the defendant to 
shew cause why the verdict should not be received 
and entered upon the minutes, why judgment 
should^ not be given for the plaintiff, and v by 
execution should not issue thereupon. Jardine 
V. Smith, 8 W. B. 464. 

Action of Tort — Eefusal to enter after 

Death, of Plaintiff.] — An action for an assault 
was heard in the county court, and the judge 
took time to consider his judgment ; before he 
delivered it the plaintiff died, and upon an appli- 
cation to the judge to deliver judgment nunc 
pi 0 tunc, he declined to do so, holding that the 
action had abated. Upon an application for a 
rule to direct the judge to enter judgment, or to 
allow the administrator to enter a suggestion of 
the death, and go on with the action : — Held, 
that the court could not inteifeie, the judge 
having decided a question before him within his 
jurisdiction. Henry v. Mason, 1 L, T. 295. 

Altering Judgment ] — A county court judge 
cannot, except by consent or after a new trial, 
j alter a judgment which he has foimally given 

Amending Judgment.] — Where a judgnienft 
correctly sets forth the meaning of tbe ooim#y 
wrt judge, ho has no jurisdictiq^ tq alt## iC 
The Recej^ta. Gordon v. Fra^neis. 6 
[1893] P. 255 ; 1 B. 614 ; 69 L. T. 

561; 42W.B.73,‘ 7 
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Eescinding Judgment.j—In a plaint the de- 
fendants pleaded the Statute of Limitations, but 
without giving the notice required by the rule of 
the county courts. The plaintiff required an 
adjournment in order to answer the plea, which 
was granted, and the case adjourned to a subse- 
quent day. On that day the case came on for 
hearing, and the defendants obtained a judg- 
ment in their favour, which was entered by the 
clerk in the book kept for that purpose. The 
defendants then left the court. Some days 
afterwards they received notice that the judge 
had rescinded his judgment, and that the case 
was adjourned for further hearing. They at- 
tended on the day named, and protested against 
any further hearing.* The judge, however, over- 
ruled their objection, and gave judgment for the 
plaintiff, on the ground that^ the Statute of 
Limitations on the foimer occasion had been 
improperly pleaded : — Held, that the judge had 
no power to rescind his former decision in the 
absence of the defendants, and that he had 
theiefore acted without jurisdiction. Juries v. 
Jones, 5 D. & L. 628. 
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Detinue — Order for delivery of Specific 
Chattel.] — In an action of detinue brought in 
the county court, the county court judge has 
jurisdiction to make an order for the delivery 
by the defendant of the specific chattel wrong- 
fully detained, without giving him the option of 
paying its assessed value as an alternative. 
Wmjield v. Bootliroyd, 54 L. T. 574 ; 34 W K 
601. » . 


Order that Debt he Paid by Instalments- 
Notice to Defendant.]-— Where a defendant is 
adjudged to be indebted to the plaintiff in a 
certain sum, and the judge at the same time 
goes on to older that the debt be paid by instal- 
ments, such Older is part of the judgment, of 
which the defendant is bound to take notice, 
without service. Bohtnson v. Gell, 12 C. B. 191 • 
21 L. J., 0. P. 155; 16 Jur. 615. S. P., jgfiyv! 
Moule, 2 L. M. & P. 799 ; 5 Ex. 918 ; 20 L. J., 
Ex. 29 ; 14 Jur. 1070. 


Effect of Judgment — Interest ]— A county 
court judgment debt does not cairy interest under 
1 & 2 Viet, c, 110, s. 17. Beg. v. JEssiX’ County 
Court Judge, 56 L. J., Q. B. 315 ; 18 Q. B. D. 704 : 
57 L. T. 643 ; 35 W. R. 511 ; 51 J. P. .549— 
C. A. 


As Barring subsequent Action.]— By 

Ord. XVI. r. 17, of County Court Orders, 1875, 
‘‘any judgment of nonsuit, unless the judge 
otherwise diiects, shall have the same effect as a 
judgment upon the merits for the defendant.” 
Such rule is a copy of Ord. XLI. r. 6, of the 
Judicature Ordeis, and was made by a committee 
of county court judges, with the approval of the 
lord chancellor, under the authority ot s. 32 of 
the County Courts Act, 1856 (19 & 20 Viet, 
c. 108), which authorises such county court 
judges with such approval to frame rules and 
orders “ for regulating the practice of the courts 
and forms of proceedings therein : ’’—Held, that 
unless r. 17 of the County Court Orders was 
nltea vires, a judgment of nonsuit in a county 
c^urt, n,ot appealed against nor set aside, was a 
“•if* to an action by the plaintiff for the same 
I file superior court. Boyser v. Minors, 50 

\ ■’ ^ ; 


r (Bramwell L.J., dissenting), that 

^ Bat was covered bv the 

an honty given to the committee of coWty coSt 
judges by the County Courts Act.wTefs 


juagment of nonsuit m an action, brought bv 
him in the City of London Court, to recover 
of defendants for non-delivery 
1 ? ^ Camel’S, and subsequently, 

on the 1st of October, 1877, brought aniSha 
action against the defendants for the same” 
m the mayor s court, to the declaration in which 
ktter action the defendants pleaded (inter iiS 
M follows That after the passing of the 
the subseiuent act 
enacting in the 

in respect of’ the 
same cause of action as that in respect of which 

b?dZIr,r®f “ the City of London Court, and 
tb nonsuit was given against him in 

suW^tw^i™ ’■ defendants 

submit that the plaintiff ought not to bring his 

in his present suit 
alter the determination by judgment ot nonsuit, 
as aforesaid Held, that by Ord. XVI. r. 17, 
of the County Court Eules, 1875, the judgment 
of nonsuit m the city of Loudon court, in the 
absence of any direction by the judge of that 
court to the contrary, had the effect of a verdict 
tor the defendants, and vs as a bar and an answer 
to the subsequent action for the same cause in 
the mayor’s court. Busn v. C. M Bg., 39 L, T, 
63o. ^ 


-—Estoppel by.]— A county court judgment 
precludes a party from raising in another court 
a material question determined against him by 
such judgment. Mittens v. Allfrey, 44 L. f., 
5 j 23 

W. R. 442. 

The plaintiff was tenant to the defendant and 
sued his landlord for trespass to the demised 
premises.^ The landlord pleaded that he entered 
the premises by virtue of a magistrate’s warrant 
under the iSmall Tenements Act (1 & 2 Viet, 
c. 74), for rent due as for a weekly tenancy. 
The tenant replied that the landlord had sued 
him for rent in respect of the same tenancy in 
the county court, where it w^as decided that the 
tenancy was yearly and not weekly, and judg- 
ment was entered for the tenant. The landlord 
having rejoined nul tiel record, upon pioduction 
of the recoid it appeared that the claim was for 
ll. 9^. for rent of a cottage, and that judgment 
was for the tenant Held, that the landlord 
was concluded by the county court judgment. 
ih. 

A., hired by B. as servant in husbandry from 
the 1st August, 1858, sued B. in a county court 
for discharging her from his seiwice on the 
7th September without reasonable cause, and 
the judge gave a decision for B. In May, 1869, 

A. took out a summons before justices against 

B. to recover a quarter’s wages : — Held, that the 

matter for the consideration of the justices 
was the same identical matter which had been 
decided by the judge of the county court, viz,, 
whether the discharge was wrongful and without 
just cause ; and therefore the decision of the 
county court was conclusive between the parties. 
BmtUdge v. Hish^, 5 J|l 149 | 29 L. J., 
M. C, 90 J 6 Jur. (Jsr.A) 398 f S 8 W. R. 

363. 







To a declaration the defendant pleaded, by 
way of estoppel, that he sued the plaintiff in a 
county court for a debt, and the plaintiff then 
attempted to establish as a set-off the claim for 
which he now sued ; and that judgment was 
given against him as to that set-off. The plain- 
tiff replied that he had not given any notice of 
his intention to rely on the set-off, in accordance 
with 9 & 10 Viet. c. 95, s. 76, and r. 17 ; and that 
the defendant did not consent to his setting off 
the debt : — Held, that the replication was a good 
answer to the plea of estoppel, since it showed 
that there had been no decision in the county 
court by which the plaintiff was concluded. 
Stanton v. Styles, 1 L. M. & P. 575 ; 5 Ex. 578 ; 
19 L. J., Ex. ^86. 

Judgment by Consent — Mistake as to 

Facts — Subsequent Proceedings to Enforce 
Order.] — ^Where an order of a county court, good 
upon the face of it, declaring that a defendant 
has committed an offence under ss. 3 and 10 of 
the Rivers Pollution Prevention Act, 1876, by 
permitting sewage matter to flow into a river, 
and requiring him to construct such sewage 
works as may be necessaiy, is diawn up by con- 
sent, the defendant is estopped in a subsequent 
action brought to recover penalties for breach 
of the order from showing that the part of the 
nver comprised in the older was in fact tidal 
water, and that therefore the order with respect 
to such part was beyond the jurisdiction of the 
court, even though at the time of consenting to 
the order the defendant was unawaie that such 
part of the river was m fact tidal water. Bihhle 
Joint Committee v. Croston Ueban Cowicil, 66 
L. J., Q. B. 384 ; [1897] 1 Q. B. 251 ; 45 W. R. 
348. 

4. Arbiteations. 

An allegation in a plea that the plaintiff and 
defendant mutually lef cried the action in the 
county court and all matters in difference is sup- 
porteci by proof of an order of leferencemade by 
the jufige of the county couit under the powers 
given him by 9 t'c 10 Viet. c. 95, s. 77, by consent 
of the plaintiff and defendant. Roper v. Levy, 

7 Ex. 55 ; 2 L. M. & P. 621 ; 21 L. J., Ex. 28. 

Appeal from Refusal to Set Aside Award.] 

—An action in a county court having been 
refened by the judge to an arbitrator, under 
9 & 10 Viet. c. 95, s. 77, and the arbitrator’s 
award having been entered up as the judg- 
ment, an application was made to the judge 
to set aside the award, on the ground that 
the arbitrator had exceeded his jurisdiction by 
taking into consideration matters not referred to 
him. The judge having refused this application : 
— Held, that the court of appeal had no juris- 
diction, under 13 & 14 Vict. c. 61, s. 14, to en- 
tertain an application on appeal from the judge 
to set aside the award. Mayer v. Farmer, 47 
L. J., Ex. 760 ; 3 Ex. D. 235 ; 26 W. R. 760. 

An order, referring a cause to a judge of a 
county court, was olfligatoiy on the judge, and 
he had no option of <lechning the reference. 
Chmmim v, Rirkett, 3 H. Ac N. 156 ; 27 L. Ex. 
216 : 4 Jur. (N.&.) 212 ; 6 W. R. 366. See 21 & 
22 Vict. c. 74, s. 5. 

5. Enforcing Judgment. 

Suing on in Superior Courts.]— -An action is 
not maintainable in a superior court on a judg- 
ment of a county court, but such judgment is 


final and complete, and a bar to an action for 
the original consideration in any other court. 
Anstin v. Mills, 2 C. L. R. 411 ; 9 Ex. 288 ; 

23 L. J., Ex. 40 ; 18 Jur. 16 ; 2 W. R. 107. 
S, P Berkeley v. Flderkin, 1 El. & Bl. 805 ; 
22 L. J., Q. B. 281 ; 17 Jur. 1153 ; 1 W. R. 305. 

An action lay upon a judgment of the ancient 
common law county court. Williams v. Jones, 
13 M. & W. 628 ; 2 D. Ac L. 680 ; 14 L. J., Ex. 
145. 

Before 19 & 20 Vict. c. 108, s. 27, the county 
courts might try actions on judgments of the 
superior courts. Winsor v. Biinjord, 12 Q. B, 
603 ; 18 L. J., Q. B. 14 ; 12 Jur. 629. 

And where a plaintiff sued in a county court 
on a judgment of a superior couit, and obtained 
an order for payment by instalments, some of 
which had been paid, he could not resort to the 
process of the superior court to enforce the judg- 
ment of the county court. Jones v. Jeiiner, 25 
L. J., Ex. 319 ; 2 Jur. (N.S.) 574 ; 4 W. R. 651. 

Removal into Superior Courts.] — ^A judgment 
of a county court isnotiemovable into a superior 
court for the purpose of issuing execution thereon. 
Moretoii v. Holt, 10 Ex. 707 ; 3 C. L. R. 348 ; 

24 L. J., Ex. 169 ; 1 Jur. (N.S.) 215 ; 3 W. R. 
207. 

But by 19 Ac 20 Vict. c. 108, s. 49, it may be 
removed under certain circumstances and condi- 
tions. 

Aided in Equity.] — A judgment of a county 
court will be aided against the equitable estate 
of the debtor. Execution having been issued on 
a judgment in the county couit, and nothing 
recovered, the debtor’s only property being 
an equitable interest in leaseholds in the 
hands of trustees in trust to pay him an 
annuity thereout, the creditor filed a bill for 
payment of the debt out of the leaseholds 
in aid of the judgment of the county court : — 
Held, that he was entitled to such relief. Semble, 
the aid of a court of equity to enforce the judg- 
ment of a county court is different from an 
action on such judgment in a supeiior court of 
law. Bennett v. Powell, 3 Drew. 326 ; 3 Eq. 
Rep. 1023 ; 24 L. J., Cli. 736 ; 1 Jur. (N.S.) 719 : 
3 W. R. 618, 640. 

If a plaintiff in a county court, having ob- 
tained a judgment for debt and costs, receives 
payment of the debt only, he may, under 9 & 10 
Vict. c. 95, s. 94, require the clerk of the county 
court to issue execution against the debtor’s 
goods for the costs only, and a mandamus to 
issue execution in such case is properly directed 
to the clerk, not to the judge. Reg. v. Fletcher, 
2 El. & BL 279 ; 21 L. J., Q. B. 310’; 17 Jur. 179. 

But before applying to the court for a man- 
damus, application should be made to the judge 
of the county court to order the clerk to issue 
such execution. Cliristclmrclh Oterseers, Bio 
parte, 2 L. M. Ac P. 660. 

A plaintiff in a county court suit obtaining 
judgment by default of appearance, and execu- 
tion thereon, is within the protection of the 
iJounty Court Acts. Gayton v. Bayman, 1 E. Ac 
E. 675. 

Where a writ of fi. fa. has issued irregularly 
on the goods of a defendant under an order of a 
county court, the remedy is to apply to the 
county court to stay proceedings. Herman v. 
Sheldry, 2 W. R. 455. 

landlord’s Claim for Rent under Executions.] 

—Under 19 Ac 20 Vict. c. 108, s. 75, a landlord 
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cannot claim his lent, where a bailiff takes in O B 1»i • ■•l n b n, - , 

execution, upon the demised premises, the goods W e' q^’ I’- ; 26 

of a stranger ; for that enactment only applies A defonrlo-nt n • 
where the levy is inade on the goods of the hi4 court 

tenant. Foulgef v. Taylor, 5 H. & K. 202 : 29 vrouslvnbrfiS^* who had pre- 

L. J., Ex. l.o4 ; 1 L. T. 481 ; 8 W. E. 279. S P Tn iln „ ^ ^ judgment against the defendant 
Heard v. Kniyht, S El. & Bl. 86.5 ; 27 L. j 0 b’ snTnmn^°™*^+u°'^^*'’ *““1 served upon B. a 

3.59 ; 4 Jur. (N.S.) 782 ; 6 W. E. ^6. ’ ^ «Pon h 

Stay of Execution— Judgment over £20— and Xn^ 

“ Sickness or other Sufidcient Cause.” I— The ammiut of ""s® not to pay the 

discretionary power conferred by s. 15,1 of the othemise *Befnrp^?"®“* *^® defendant, or 

County Comts Act, 1888, on the judge to stay heai-inv the 0? for 


recovered against him, applies only ‘to causes undei prot^°’¥he 

ejusdem generis which would prevent him eSr to malm a county court judge refused 
csing his industry, and so ac^quiring meant to ^tHhl ts Tht tor =7^®'^’ 

pay. Mere pioof of inability to pay is not wrono* ir> nnxrl’rarv foi B. had not done 
sufficient to enable the judge to exercise his an officertf tlfe*ct7°77* thejudpient to 
discretion. Attenlonmnlh T, .T Anr^Wnf not bound to 


Ejectment— Warrant of Possession — Land 

defendant m an action of ^ectment botlm* esffie TION Execution. ]_Sic Execu- 

Within the jurisdiction of the county court if 

property sought to be recovered is situate with- Committal Order under Debtors Act 18 9 w, 
«,= , IS L. j„ Q. B. .37 . .3 ,3.7 

Warrant of Execution — Goods in Foreign a^L? e! 002'^ 7’ I 
District— Negligence of High. Bailiff,]— The 378. ’ * 131 ; 1 Jur. (n.s.) 

jurisdiction given by s. 115 of the County Courts 

Act, p46, to a county court judge, enabling him Open Conrt.]-By s. 5 of the Debtors Act 

to order a bailiff to comppsate a plaintiff who 1869 (32 4: 33 Viet. c. 62), orders for coCffM 
has suffered damage by his neg eet, connivance, of defaulting debtors must be made by a oS 
or omission m levying an execution can only be court judge in open court. £e>iyol 
exercised by him against the bailiffs of his own 57 L. J., Q. B. 455. ^ JMscwooa, 

court. Execution was issued in a county court, A county court judge sat, for the nurnose of 
and_ the warrant was sent for e.xeciition to a healing summonses for committffi un.lrt SrS! 
foiGign county couit, and the high bailiff of visions of s. 5 of the Debtois Act 1861) 732 &■ 33 

such cou^t^™ guilty of Vict. c. 62), and for all butn^ 

under It •— Held, that the judge of the home cases, in a small room which he also used S 
s- 11:> to oidei the other times as liis private room; it com^! 
high biiiliff of the foieign court to pay damages cated with a larger room, where was the usual 
to the plaintiff, who had been injured by his raised bench and jury-box, by a door which was 
negligence, and that the high bailiff of the kept open during the hearing of these summonses 
foreign court was entilled to a prohibition. Reg, and the names of the parties were, if necessary 
V. 01 Ilogen hi called in the larger room. The public hadacceis 

w smaller room as well as the laiger : — Held 

db W. li. 4 /b. that orders for committal made under these cir- 

_ ^ ^ , cumstances were not made in open court, and 

Enforcement of Order by Attachment.] — that they could not be enforced. Il 

Under the Judicature Act, 1873, s. 89, a comity 

court has, in actions within its jurisdiction, power Non-appearance of Debtor.] ^A county 

to grant an injunction against a nuisance, and court judge has jurisdiction to make a committal 
to commit to prison for disobedience thereto, order under the Debtors Act, 1869, notwithstand- 
Martin y Rammter, 48 L. J., Q. B. 676 ; 4 ing the non-appearance of the debtor ; and a 
Q. B. D. 491 ; 28 W. E. 143 — C. A. prohibition wiU. not be granted to restrain the 

^ , proceedingsthereunder upon the ground that tiie 

interlocutory Order.] — The powder of a county debtor had not an opportunity of being heard as 
court under the Judicature Act, 1873, s. 89, in to his ability to pay. Pitcher v. Bmm (10 
actions within its jurisdiction to enforce obedi- Times L. E. 245) doubted and disapprOTed. 
cnce to its orders by committal, extends to inter- Johnstom v. Kiermn^ 10 E. 313. 
locntory as well as final orders. Richards v. 

Cullerrhe^ 7 Q. B. D. 623 — 0. A. Eresb Summons on Adjournment.] — A 

defendant was summoned, and appeared at a 
Attachment of Debts.] — Salary, payable quar- county court on the 11th January, and, judgment 
terly., and not due until a future date, is not a having been given against him, he was ordered 
debt “ due, owdng, or accruing,” and cannot be to pay the debt forthwith : this he refused io do, 
^ ^fta(died under Ord, XXIV. r. 4, of the County and he was then examined by the jud^e as, ^fhe 
Court Eules, 1875. Hall v. Pritchett, 47 L. J., disposal of his property, when it appear# to the 
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judge that he had made a gift, delivery or transfer 
of his property, with intent to defraud his credi- 
tors. The matter was adjourned, at the defen- 
dant's request, till the 18th of January, to enable 
him to produce evidence ; but he did not appear 
on the 18th, nor ptoduce evidence, nor give any 
excuse for not doing so; whereupon the judge 
wdered him to be committed for forty days 
Held, that a fresh summons, requiring him to 
appear on the 18th, was not necessary, and that 
the proceedings were regular. Purdy, Ex parte, 
1 h. M, k P. 118 ; 9 C. B. 201 ; 19 L. J.fc. P. 
222 ; 14 Jur. 332. S. P. and S, 0,, 1 L. M. & P 
16 ; 19 L. J., M. 0. 95. 

: Judgment over £20.]— Upon an applica- 

tion under 9 10 Viet. c. 95, the county court 

l^jjsdiction, though the judgment exceeded 
20^. Eyrne v. Anipe, 2 B. 0. Rep. 821 ; 5 U & 
L. 659 ; 18 L. J., Q. B. 33 ; 12 Jur. 1075. 


to be imprisoned for thirty days, is bad. Emvs v 
Pyley, 11 C. B. 434 ; 20 L. J., C. P. 264 ; 15 Jur. 
1159. 

Order on Debt Scheduled on Discharge 

under Insolvent Debtors Act.] — A defendant 
agiinst whom a judgment was given in the 
county couit, having been arrested at the suit of 
a creditor other than the plaintiff obtained his 
discharge under the Insolvent Debtors Act, 1 k 
2 Victc. 110, s. 75, the judgment of the plaintiff 
being inserted in his schedule. Having been after- 
wards committed by the county court judge, under 
9 & 10 Viet. c. 95, s. 99, for non-payment of the 
plaintiff's debt .-—Held, that he was not entitled 
to be discharged. Somers, Ex parte, 16 C. B. 
539 ; 24 L. J., C. P. 185 ; George v. Saners, 11 
Ex. 202 ; 24 L. J., Ex. 247. S. P., Christie, Ex 
parte, 4 E. & B. 714 ; 24 L. J , Q. B. 144. 


Enforcing Judgment of High Court.]— A 

county court judge lias power to enforce the order 
or judgment of the high couit, where the high 
court has made no order for payment by instal- 
ments, by diieetmg payment by instalments of 
the amount due iindei such order or judgment, 
and to commit the debtor in default. But wheie 
the^ high court has made can order for payment 
by instalments the county couit has no power to 
vary that order. Add uiyton. Ex parte. Ires, In 
246 ; U Q. B. D. 665 ; 54 L. T. 
877 ; 34 W. R. 593 ; 3 Morrell, 83. 

Eorm of Order — Minute in Registrar’s 
Book.]— On the hearing of a judgment summons 
m a county court the judge committed the defen- 
dant but suspended the older. The only written 
document which had been drawn up was in the 
TOoks of the county court, in the foim given in 
the schedule to the County Court Rules, 1886, 
among the foims of books which, by Ord II 
a is directed to keep, headed 
Book II.— Summonses for Commitment, Inter- 
pleader, and Jlinutes of Orders thcieon ” The 
I defendant applied for a prohibition on the 
^ound that the older did not show on its face 
ground on which it was issued, as lequiied 
sub-s. 1 (a), of the Debtors Act, 1669 
Held, that the minute of the order in Book H. 
(which did not show on its face the ground on 

not the order i 

within the meaning of the Debtois Act, but that, ' 
as the order, if it were afterwards drawn up as 
directed by Ord XXV. r. 33, of the County 
wolild sufficiently comply ^ 
with the act, the application for a prohibition i 

^ who has made ( 

defo^t’ and upon being examined upon a iudg- 

excuse 4 i 
'?C '»“»itted to prison forth- f 
mnh’ ^ orders him to pay the t 

mf«M twl ™ to Ke lorn- t 

mitted.and the party again makes default he o 
CHumot be committed without being „ . 

*^®tanlt. AUej/ y. I 

q p ’as r wjur io 69 • ^ 

An order by a judge m a judgmtot summonA ; 
on adef^t 9 


Local Situation of Gaol— Time calculated 

A ffom Taking into Custody.] — ^A party was com- 
jr mitted under 8 tk 9 Vict. c. 127, by an order 
h under the hand of a judge of an infeiior court 
l- for the term of forty days to the common gaol 
>t for the confinement of debtors under judgment 
and m execution of the superior courts of fustice 
0 within the county of Middlesex, in which he was 
t thenresiding:— Held, that it was not necessary 

0 that the gaol in which he was imprisoned should 
be locally situate within the county of Middlesex • 

. that the forty days were to be calculated froin 
the time the party was taken into custody and 
not from the order ; that the wan ant need not 
3 be under seal ; and that the committal being in 
3 the absence of the party did not vitiate it. 

■ Eowdler, In re, 12 Q. B. 612 ; 17 L. J., Q. B. 

1 24o. 

^ .7 Form of Warrant.] — A warrant of com- 

, mitment stating that “ it appeared to the satis- 
' that the defendant had 

. obtained credit from the plaintiff under false 
pretences, and had made a gift, delivery or 
transfer of his property, with intent to defraud 
his creditors; and thereupon the judge, by a 
certain order, did adjudge,” &o., not being in the 
nature of a conviction, is not bad for stating in 
the alternative the mode by which the office 
was committed. -P«^y, parie, 1 L. M. & P. 

M. b. ®5 ■ ^ ^ P- 16 ; 19 L- J-, 

Issue of Warrant— lapse of Time.]— A 
warrant of commitment for contempt for non- 
appearance on a judgment summons was regular 
^ f months after the 

rn iiotwitlistanding that! 

^?i^ yl® practice, a warrant was to be current 

C P. 69 ^ -S' 737 ; 20 L. J., 

1 ®*! ™<l®r a warrant of com- 

11 om the day of its date, might lawfully he dp. 
tamed under such arrest after the exmratinn nf 
the three months, notwithstanding a former rule 

wS Tf. on the day on 

which the order for commitment is made md 

from ? force for three calendar mo^ 

976, ’ 
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—— Second Order for Same Default.] *A de- order, the clerk made out a warrant, upon which 
fendrnt in a conn y court having made default was indorsed the amount of the debt tS 

m paymmit of 20L due under a .ludgment, an plaintiff was arrested under the warrant after he 

01 del was made to commit him to prison. He had paid the amount of the debt to S who com- 
was. however, never arrested nr TmnriGnriA/i x. 


r ’ — w, a Lime or me arrest, notwithstandmg the payment 

yeai had elapsed fiom its date : — Held, upon of the debt and the letter to the clerk, andthere- 
motion fui prohibition, that as no airest nor im- fore the arrest was legal. Dams y, Fletcher 2 
pri^^TOment had ever taken place upon this order El. & Bl. 271 ; 22 L J., Q. B. 429 : 17 Jar 894 • 
boforo its expiration, and as the defendant was 1 W. E. 367. • , 

still 111 default, the county court judge had power 

to make a second order of commitment. Reg. y, Eemedy for Wrongful Commitment.]— 

Mon f?j 01 pt on Count g Court Judgc^ 57 L J., Where a prisoner was wiongly committed under 

Q. B. olU ; o9 L. 66J. ^ 8 & 9 Vict. c. 127, s 1, for making default in the 

^ A judgment debtor having made default pa5Tnent of an instalment of a debt, a habeas 
in payment of the judgment debt which had corpus was obtained m the court of common 
been recoyeied against him m the county court, pleas, and upon the leturn to it the court ordered 
and which he had been ordered to pay forth- the dischaige of the prisoner. Khinbiq.Bxvafte. 
with, the county court judge made an order 10 Q. B. 730 ; 10 L J., Q. B. 257. 

his commitment to pii&on tor forty days. In an action for false imprisonment, the defen- 
ihc debtoi \vas arrested thereon, but was subse- dant pleaded that he issued a summons against 
quently discharged on the ground of his being the plaintiff m a county com t for debt ; that the 
pnvileged at the time of such arrest, as a witness summons was pcisonally served upon him ; that 
returning from the sessions. The debtor was be did not appear, and tint it was adjudged that 
again, and whilst the order for committal was he should pay the debt by instalments ; that a 
still in force, summoned upon a judgment sum- minute of the judgment Vas served upon him, 
mons, and a second outer for his committal for and that the instalments weie not paid ; that a 
the same default in not paying the judgment judgmentsummoiis was then obi ained, and served 
debt was itnde by the county court judge:— upon him ; that he did not appear, and was com- 
Held, that the judge had no power to make such mitted by the judge to prison. The evidence was, 
second oider, as the fiist had not been executed, that the defendant having a debt due from J., 
Hor, snail v. Bruce^ 42 L. J., C. P. 140 ; L R. 8 entered a plaint against him in a county court by 
C. P. 378 ; 28 L. T. 705 ; 21 W. R. 597. his right name, which was an entuely different 

Held, also, by Bovill, C.J., and Brett, J., that name from the plaintiffs, and that he served the 
where a judgment debt is not payable by instal- plaintiff with the se\eral proceedings which were 
ments there is no power under the Debtois Act, all diiected against J. by name, under the belief 
1809 (32 & 33 Yict. c. 62), s. 5, to commit the that the plaintiff was J. ; that J. never appeared 
debtor more than once for default in not paying in couit ; that the plaintiff imitormly stated that 
such debt. It. he was not J., and on the sei vice of each proceed- 

When a judgment debtor refuses or neglects mg gave notice of the mistake ; but that the de» 
to pay the judgment debt which he has been fendant directed the ofEcer to take the plaintiff : 
ordeied to pay m one sum, and not by instal- —Held, that as the proceeding-, were against J. 
ments, theie is no power under the Debtors Act, by name, and were intended to be against him, 
1809 (32 <k: 33 Yict. c. 62), s. 5, to commit him to and were served upon the plaintiff only by reason 
piison moie than once, although after a first of a mistaken supposition that he was J,, the 
committal it is proved he has the means of plea was not pioved. Walleij v. MDonmlly 13 
paying the sum in respect of which he still Q. B. 903 ; 19 L. J., Q. B. 162 ; 14 Jur. 193. 
makes default. Beam v. Wdls^ 45 L. J., C. P. 

420 ; 1 0. P. D. 229 ; 34 L. T. 079 ; 24 W. R. 

883 0. INTJEEPLEABER. 

Judgment for a debt and costs was given to county Courts Act, 1S88, ss. 16(3, 157. 

and an order made to pay by instalments. B. ’’ > j ? • 

having failed to pay the instalments, a judgment Claim to Q-oods seized — Neglect of Claimant to 


6. INTEEPLEABER. 

County Courts Act, 1888, ss. 160, 157, 


having failed to pay the instalments, a judgment Claim to Q-oods seized — Neglect of Claimant to 
summons issued, upon which he was examined, comply with Conditions— Sale by Bailiff— Valid- 
and committed for seven days, upon the ground ity of Purchaser’s Title.] — Whoic a claim is 
that he had the means of satisfying the judgment, made to goods taken in execution under the pro- 
and refused to do so. He was subsequently sum- cess of the county court, but the claimant fails to- 
moned, and committed two several times for forty comply with any of the conditions laid down in 
days each, upon the same ground : — Held, that s. 156 of the County Couits Act, 1888, the bailiff 
the judge of a county court has power to commit is hound under that section to sell the goods, and 
for a default of the same kind toties quoties a the purchaser of such goods acquires a valid title 
default is committed. Boijce^ In re, 2 El. & Bl. to them, notwithstandmg that the claimant, snh- 
621 ; 22 L. J., Q. B. 393 ; 17 Jur, 715 ; 1 W. R. sequent to such sale, proves that he was entitled 
409. to the goods. Gooctlcch v. Cous'm^ 66 L. 

Q. B. 360 ; [1897] 1 Q. B. 558 ; 76 L. T. 313 j 4S 
Execution of Warrant after Payment of W. R. 369 — C. A. 


Debt.] — S. obtained judgment against the plain- 
tiff for a debt, which was ordered to be paid to 


Bailiff need not ask Claimant to Oofiiply 


the clerk of the court ; and the amount not being with Conditions.] — Under Ord. XXI, r. 1, pf 
paid, a summons was issued to the plaintiff to show the County Court Orders and Rules, 1875, it is hot 
cause why he had not paid. Upon default of ap- necessary for the high bailiff, beforesplling^pPdig 
pearafioe, the judge ordered the plaintiffto be com- seized in execution and cMmed^ to 
mltted^ev^dayPyOJ^iwtilh^shouMbedisoha'J^ged ■claimant tjo deposit the ametnt 
of law. In purpanpe of that 1 of the goodSf-or 




WmiPii: 



sucn deposit be made, the high bailiff is entitled Ex parte, 9 Ex. 261 ; 2 G. L. R. 278 : 23 L J 
under 19 & Viet. c. 108 (the County Courts Ex.57. 

Act, 1856), s. 72, to sell the goods without first A particular, in which a claimant’s address was 
tor interpleader summons under 30 stated as Elizabeth-street, Islington, whereas in 
^ 0.142 (the County Courts Act, 1867), fact it was Elizabeth-terrace, Islington, though 

s. 31. Cramer v. Mattlieuos, or Davies W’ ‘ - - - » _ ^ 

50 L. J,, Q. B. 651 ; 7 Q. B. D. 425 ; 45 L. T. 26 
29 W. R. 804. 


Ise, I erroneous, is not calculated to mislead, and is 
therefore sufficient within the meaning of the 
rule of the county court. Ib. 

^ Interpleader Summons Effect of Issue.] — Amendment— Judge bound to Adjudicate 

The officer of a county court who has seized on Merits.] -Where a summons has issued on an 
goods in execution is not required to retire from interpleader claim, the judge is bound to adiudi- 

possespon because an inteipleader summons has cate upon it; and if the claimant has not 

w ^ ^ielivered a sufficient particular, or not delivered 

1284 , 18 Jur. o22 ; 2 W. R. 4/7. it in the time required by the rule of court, the 

e • A judge should either amend the particular, or 

rnianf of Claim— Sufficicncy.j — By a order a new summons to issue, so that he may 

TOle or pi actice of the county courts the claimant determine the case on the merits. Deswicli y 
in an interpleader is required, five clear days Bofey, 9 Ex. 315 ; 2 C. L. R. 558 ; 23 L J * 

before the day appointed for hearing the sum- Ex 8*9 * 2 W R 156 ’’ 

mons, to delivp to the bailiff, or leave at the ’ 

reptrar, a particular of the goods Power of Judge to Adjudicate on Damages— 
alleged to be his property, and also the grounds Subsequent Actions for Damages.]— When an 
of his claim. Goods and money which had been interpleader summons has been issued under the 
seized under an execution upon a county court County Courts Act, 1867 (30 & 31 Viet c 14‘>V 
, v-no cieliveied to s. 31, the county court judge has power to 
bingthem as “the adjudicate upon any special damages to which 
lAnf fha^ro-r.vnr,f ” claimuiit of thc goods seized may be entitled 

arising out of the execution ; and, whether such 
damages are claimed before him or not, no action 
’’espect of them can be maintained by the 
mant. Death v. Ilarrmm, 40 L. J., Ex. 26 * 
case, I L. R. 6 Ex. 15 ; 23 L.T. 495. ’ 

I . — goods are seized under an executioa 

C.B., I issued on a judgment in a county court and 
an interpleader summons is taken out 
at the instance of the high bailiff, under the 
OQ wf -d' Courts Act, 1867, s. 31, the county court 

25 V\ . R. judge has power to adjudicate upon the damages 
to which the claimant of the goods may be 
are entitled, arising out of the execution, although 
the goods have been sold, and therefore are no 
a J longer in the control of the county court ; and 
any action against the officers of the court for 
wrongfully depriving the plaintiff of his goods 
. wiiL be stayed ; but an action against the pur- 
I chasers of the goods from the officers of the 
county court will not be stayed, mils v. Benny, 
49 L. J. Ex. 710 ; 5 Ex. D. 313 : 42 L T 610 • 
29 W. R. 328— C. A. ’ 

appear on I 

and therefore a Trespass.] — OntP.rA 


wuit. cfcb cat time oi tne seizure in liis possession. I in rc..p^^ 

This particular was held insufficient by the claimant 
judge, who refused to go further into the case, " “ 
and made an order in favour of the execution j Where 
creditors with costs .-—Held, by Kelly I I 
and Amphlett, B., that the particular was I sokCand 
sufficient ; by Bramwell and Cleasby, BB, ' ' 

that it was insufficient. Bichardson v. Wrialii 
44 L. J., Ex. 230 ; L. R. 10 Ex. 367 
678. 

A notice by a claimant that the goods 
and were my own property, and not the pro- 
perty of R., was held not to comply with i 
rule of practice requiring the delivery of par 
ticulars of goods alleged to be the property of a 
person claiming under 9 & 10 Viet. c. 95, s 118 
and of the grounds of his claim. ’ 

IMvte ; Otillum V. Boss, In re, 1 

^ Chiiton, 

15 Q. B. 220. ’ 

The grounds of the claim need not 

the face of them to be valid ; l_J 1 « xx 

claim to certain goods, stating that they had court iud* 

issuffi- summons, 

cient, although it docs not appear that the deed claimant 

2 90 T damages i 

358'“ ’ 15 Jur. premfies, , 

_ Go^s having been seized imder an execution L. J. 

“ county court, were claimed by But the 

oIaim"''^'rhi*^’ particulars of his an aotimi 
claim. The judge of the county court having apneartha 
refused to adjudicate upon the claim, ra thi Srsh 

did not distinguish declaratim 
that portion of the goods seized to which the the goods 

1177. ^ ® without, at the same time, mi 

damages, cannot afterwards, a 
Claimant’s Address 1— The dp/'iemn adjudication and order > 

judge with respect to the sAciencyo^^^^^^^ 

ment of the clfimant'a address Kconc£^!' he f 

,, 
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decided that fnv*?"-*'! WeSive fc.te .ot“ „Sr^ 

r: Rn^iars4“ 

damages, whereupon the the in 1°**'^' ®nnrt, upon appeal, reversed 
bailiff applied for a rule to kay prSin^ thf“f ’ ^ ‘™1 r hoSS 

upon the ground that a claim had alreaX Wn iZ uH judgment, including that part of 
made and adjudicated upon iurTert of ?ht ^ the costs, was tteeby re- 

same cause of action. The court rp“fnnnV* 36 L J C p 

interfere, v. H. & N l.n ^.k 668 "’’ A'- ' 

rewing utensils, hops, iScc,, havini^ bsen seized wppa ^ for Costs.]— Ih*oceedin<^s 

under a warrant of execution against the goods claim t^n T‘T interpleader, respecting ’a 
th Ai’, °^^'ni®d by B. On the oth of October bailS of tf° no ““ 1“ ,®=^®®ntiun by the high 
^V“*®‘'P^®nder summons to be oiaim and or in?^ fi judge dismis-sed the 
^ on the parties to appear on tho oidued the co.sts of the interpleader 

18th, when the claim wkld be adjuSe l Von S ^y the claimant Thl 

The judge cboided that the goods were Abe amoimtAf sold the goo Is, and paid the 

property of B. The goods having been given sXonorftiv rA''^ A k the same was 

up, B. commenced an action against the elecu- —Hold “ execution creditor : 

wAoTl^“'^^“'''^Tng8s,forwrongfully depriving his^oosts'of no right of action for 

him of the possession of the goods, by means cmhtor against the e.xeeution 

whereof he was prevented from oariying mi As 0 T % ^5 C. B. 266 ; 3 

= S.%Vi^iS " ”■ ^ ■ '"■ ‘-■■-> 

irai,7f"«7?j,“st‘ks1r ’■ i.S?,hS“VT“ 

Goods were seized in the house of J., under a aA tbn interpleader summons, he, as well 

warrant of execution from a county court. In a rikt of AATi *ii® claimant, has 

an action against M., J. claimed the goods. The N 202 • A ^ inW« v. &«i%, 5 H. & 

judge of the county court, on an rnterpleader 279 ’ ® ^ ^ B. T. 481 ; 8 W. B. 

summons, adjudicated that they belono’ed to M A-n n it i ■ » 

J. then sued the officer who had seized in thp r^io* where the Yalue of the goods 

Queen’s Bench, for entering his premises and 2C^ execution creditor exceeds 

seizing the goods : -Held, that a ^dg^might «“ni less than 

stay the action in the Queen's Bench, it not beim^sAkAhAAi,^?”^'’ 1° *e goods from 

being shown that there was any cause of com- 2 h“'& I- v. IVzmJ, 

plaint besides that of entering the premises To 431 6 W k f ^ ^ J"' (^-SO 

seize the goods. Jesmp v. Cmioleu, 16 Q B ’ "B' ' 

L- j;> Q- B. 319 ; 14 Jur. 697. ' ' Certiorari J A .• . 

Ti here an interpleader summons, in respect of move Intpniipi/ifi ‘■^oes not lie to re- 

goods- taken in execution, has been decided in k » a county court, 

favour of the claimant, an Action may afl? ‘ 

wards be brought for breaking and enterino* the 

premises in which the goods were seized. Oaiei' 7. Kew Teial 

or Chater v. CUgnelk 15 Q. B 217 • 19 L T >r 

Q. B. 520 ; 14 Jur. 697. ’ * *’ Grant.]— The power to 

The 9 & 10 Viet. c. 9.j, s. 118, applies to claims pnnnh“T T'T® npon the judges of 

made in respect of trespasses committed upon ISSsAs nATT^ohdf T 
the claimant’s house in the course of seizing the unon TuT TA power to be exercised 

goods, as well as in respect of the goods sfizTl fit A t whSrt T'Ti may think 

Tinkler v. mider, 7 D. & L. 61 ; 4 Ex 187 -18 T-T limitations as to the 

L. J., Ex. 429 ; 13 Jnr. 684. ’ ** ’ T'^ ^ g»“ted as 

are imposed upon judges of the Supreme Court 

Finality of Decision as to Costs.]-.! jud»e dTst 38 w“b'^-’TT B' ^ B- 

hapng refused to hear an interpleaded summons ’ ® 

and ordered money to be paid out of court, with Wher, Wp+;„„ t . 

costs, to be paid by the claimant, on the eround Xxvitt t ? Insoffloient.] — Ord. 

of the insufficiency of the particulars a nfe was nrOTld^’VLt’ C,onaty Court Buies, 1875, 
obtained calling on the county court judge to mToonnt^oifrAsMf applymg for a new trial 
hear the summons. No cause being show! the seven deaf daTsTw?^ opposite party 

court made the rule absolute, ordering the costs S so A no^L T of bis inten- 

Sit IS k™? s £ sfs 

»"'S‘ fE',£,S 

The authoritv sriven bv 19 Ar ViVf /> leo 1 ^ accept this notice as being too short. 
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notice was brought before the judge, who, how- 
eyer, made an order for a new trial. The 
plaintiffs applied for a prohibition to restrain 
the judge from hearing the case on the new 
trial Held, that a prohibition ought not to be 
granted, as the proper proceeding to have been 
adopted would have been to have made an 
application to the judge to set aside the order 
for a new trial as irregular. Jo7ies (^'JVuntees') v. 

51 L. T. r.9’T ^ 

The discretionary power to grant a new trial 
by 9 &; 10 Viet. c. 95. s. 9, is not interfered with 
by the county couit rule, which is mereh’' a 
directory rule of practice, (\irter v. Smith, 4 El. 
& BL 696 ; 3 C, L. It. 818 : 24 L. J., Q. E. 141 ; 
1 Jur. (N.S.) 279 : 3 W. li 235. 

Therefore, not ’withstanding the omission to 
give the seven days’ notice required by such rule, 
the judge has jurisdiction to entertain an appli- 
cation for a new trial. Ih, 

^ — - Action struck out for want of Jurisdic- 
tion.] — county court judge struck a case out 
under s. 14 of the County Courts Act, 1867, for 
want of juri.sdiction, but subsequently, being of 
opinion that his decision as to jurisdiction was 
erroneous, ordered a new trial : — Held, that he 
had power to order a new trial in sucli a case. 
Lkter v. IThcrZ. 23 Q. B. D. 229 ; 37 W. K. 738 ; 
63 J. P. 773-~G. A. 

Agreement to accept Verdict of Majority of 
Jury.]~~On the trial of an action in a county 
court the parties agi’ced to accept the verdict of 
the majority of the jury, but afterwards the I 
unsuccessful party applied for and obtained a 
new trial on the ground that the finding of the 
jury was against the weight of evidence : — Held, 
that the county court judge had power to enter- 
tain the application, and was within his jurisdic- 
tion in holding that the consent of the parties 
meant no more than that they agreed to treat 
the verdict of the majority as equivalent to an 
unanimous verdict. 6rn)om v. Shuher, 69 L. T. 
293, 

Second Application.] — After a judge of a 
county court has heard and refused an applica- 
tion for a new trial, the judgment of the court is 
final, and the judge has no power upon a subse- 
quent application on another court day to grant 
a new trial. G. Ily. v. Mtmop, 17 C. B."l30 ; 
25 L. J., C. P. 22 ; 2 Jur. (N.s.) 21 : 4 W. K. 
116. 

^ A county court judge who, on the verdict of a 


“ return day,” do not apply to the case of. a 
second trial. Where, therefore, a new trial of an 
action had been, on the application of a defen- 
dant, granted by the county court judge Held, 
that the defendant could not, under the above 
statute, take objection to the new trial being 
had in the county court. Camyyhell v. FairUe„ 
49 L. J., Q. B. 445. 

And see Practice (New Trial). 

8. Costs. 

County Courts Act, 1888, ss. 113 — 119. 

Where Action struck out for want of Juris- 
diction.]— Before 30 & 31 Viet. c. 142, s. 14, 
where a judge of a county court had no juris- 
diction, he had no right to award costs. Conse- 
quently a judge had formerly no jurisdiction to 
award costs to a defendant hen it appeared that 
title to land came in question. Zauford v, 
ZartTldge, 1 H. & N. 621 ; 26 L. J., Ex. 147 ; 3 
Jur. (N.s.) 271 ; 5 W. E. 295. 

The 9 & 10 Viet. c. 95, s. 79, giving power to 
the judge to award costs in cases of failure of 
proof on the part of the plaintiff, did not apply 
where the case was out of the jurisdiction of the 
court, but only where there ’v^as a failure of proof 
in cases within the jurisdiction. It. 

And s. 88, in like manner, only applied to 
cases within the jurisdiction of the county court. 
Ih, 

Plaint entered by Solicitor— Signature of 
Particulars.]— In order to entitle the plaintiff 
in an action in a county court to the costs of 
entering a plaint by a solicitor, the solicitor must 
sign the particulars, and a lithographed state- 
ment of the solicitor’s name on the particulars is 
not sufficient. Meg, v. Cowpev, or Croydon 
Depvty Comity Court Judge, 59 L. J., Q. B. 265 ; 
24 Q. B. D. 533 ; 62 L. T. 583 : 38 W. E. 408— 
C. A. 

Clerk authorised to sign Solicitor’s 

N'ame.]--A claimant’s particulars in an inter- 
pleader issue in a county court were signed by his 
solicitor’s clerk with the name of his solicitor : — 
Held, that they were properly signed by the solicitor 
within the provisions of the County Court Eules, 
1889, and that the claimant was entitled to the 
costs of the particulars. Meg. v. Coioper (24 
Q. B. D. ( 0, 533) distinguished. France v. 
Btitton, 60 L. J., Q. B. 488 ; [1891] 2 Q. B. 208 ; 
64 L. T. 793 ; 39 W. E 716 
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framed ^ “^ifioate so 

a™ 

of' iTnnri f ’ that the question litigated was 
ot jportanoeto some class or body of persons 
or of general or public interest. The reservaUon 

of the^Sf P''“’*loges of the judge 

or tne Uty of London Court in s. 35 of the* i 

hhn”nnv^““'’'^ “Pon ^ 

gi^n toC-K than that I 

cretil^ii recovered — Dis- I 

Rules ISRO^'h County Court! 

Allies, 1889, by which a countx^ court iuth^'c is * 

empower^ to give costs on the higher ^soale in i 
claim exceeds 20 ^. and the m 
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I’ when a case which appears in the list is not 
' its turn on 

; “der of tT’ ^ ffteshermay be allowed by 

: for W^ut of r®® “ adjournment 

tor want of time under item 78 in the 

; scale of costs of the County Court Buies, 1889 

I V. [1891] 1 Q. B. 110; 39 W e] 

PoTUi i'^'‘®’teUing Expenses— Uo Local 

Bar Case lasting more than one Day.!— In a 

't county court the item 
higher scale of costs iviiich is 
allowable to counsel where there is no local bar 

ian mlv hf *17®'“? the court town, 

can onl> be allowed once in the same case 

on nm7i*H ®"Saged niay have been present 

on nioie than _one occasion. v. f 

CorjwatKm, bo L. ,J., q. b. 331 . [-igggj , q g_ 

Taxation— Scale of Casts in Actions under £10. 1 

l‘i«c££l’*'®'^'*’‘'' '? t'oiiiity Court Rules, 

<- h, contains a scale of costs as between soliihtor 
and client where the amount recovered exceeds 
‘ e.xceed 10/., and i»rovides that 

no other costs are to be allowc.l where the amount 


cAoctjus zm. and the 

plaintiff recovers a sum not exceeding 20/., is 
not rendered ultra vires bv, nor is it inaon. 

ct, 1888, which allows a county court iud^e to 
award costs on the higher scale in tC thi^ 
classy of actions there specified. Mm v. Ohar- 
tm Crois Bmh, .59 L. J,, Q. B 24 • f,2 L T 4-) • 
38 W. R. 287. ’ ■ i 


*-T7 ^ay subsequent 

Rules County Court 

Rules, 1889, provides that “where a imlge 

Courts Act, 

18Sb, the certificate shall be entered at the end 
ot the minutes of the court of the day on which 
It IS given, and shall be signed by the judge.” 
the judge made an order for costs on the higher 
scale, but omitted to give the certificate required 
by B. 119 of the County Courts Act, 1888, on the 
same day. On a subsequent day he signed n 
certificate, which ivas entered at the end of the 
minutes of the court of the day on which he 
made the order Held, that he was not pre- 
vented from adopting this course b\’' the pi’o- 
visions of Ord. L. r. 8. BadeocU v. limit] 38 

Witnesses not called— .general Eule.1 A 

county court judge cannot lay down a general 
practice that only the costs of such witnesses 
who have been called at the trial shall be allowed 
and that if it be desired to hav^ witnesses allowed 
who have not been called application is to be 
made to him ; such practice being contrary to 
the provisions of Ord, L. r. Iti, of the Count? 
Court Rules. The OashMcre, 59 L. J., ?. 67 • 15 
P. D. 121 ; 62 L. T. 814 ; 38 W. R. 623 ; 6 Asp. 
M. C. 515. * 


. 4 - 11 : Lilt* aillOUllt 

tj claimed does not exceed K)/., unless the iu»bn? 
s I certihes under s. 5 of the County Courts 
T j and 8 alaries) Act, 1882. The plaintilf haviri- 
e commenced an action in a county court for 10^ 
s consulted solicitors with reference to it, whc) 

- after taking various steps to in vest igate i lie claim 
s recommended a settlement, wliieh' the plaintilf 
I refused to accept. The solicitors then returned 
' !i papers to the plaintiff, who proeew led with 

- the action in person r-Held, that upon the raxa- 
; tion of the solicitors’ bill for tlio services rendered 

fiy tiieni, it was a question for the master whether 
the solicitors had, in fact, acted in the conduct 
. ot the action, and that it tliey appeared to have 
so acted, they could recover no other costs than 
! those specified in the appendix. 3mmuel and 
' *’ <''t>ri8idered, iJod, 

La/iffdajfe 6k, la re; Lamimd, JSx parte, 
o t L, J., Q. B. 0 O 3 ; 21 Q. B. D. 242 ; 59 L. T. 
* 1 : 01 . 

Taxation between Solicitor and Client— 

less than £10 Recovered.]— See Zangbu and. 

349 ; b3 L. T. 816 ; 39 W. R. 181— G. A.^ 

-—Action by Solicitor against Client— Action 
remitted.]— See Baydell v. Millar, 60 L. J., Q B 
251 ; 64 L. T. 299 ; 39 W. E. 335. 

Right of Unqualified Practitioner to Recover.] 

—A person not duly qualified as a solicitor, who , 
nevertheless acts for parties in an action in the 
county comt and does solicitor’s work for them, 
is not entitled to recover his expenses and fees 
! from those for whom he acts, the Solicitors Act, 

! 1874 (37 & 38 Tiet. c. 68 ), s. 12, having enacted 
that Tione but duly (pialified solicitors shall be 
entitled to do so. l erlaader v, TJddolU, 61 L. J , 
Q. B, 55 ; 45 I 4 . T. 543 ; 30 W. II 104. And see 
SOLIOITOR. 


Counsel — Refresher — Adjournmeat for want 
of Time.] — Where a county court, is held from 
day to day, it rests with the judge to my 
whether the sittings shall be one continuous 

iTitr nr n, nf uif 




Equitable Jurisdiction — Administration Ac- 
tion.]— A county court judge is not bound by 
the rule in equity which prevailed before the 
Judicature Acts,— that the plaintiff in an ad- 
ministration suit, properly brought, was enti- 
tled to his costs out of the estate. The judge 

31—2 
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has, by virtue of 9 & 10 Yict. c. 95, s. 88, and 
28 & 29 Tict. c. 99, s. 21, an absolute discretion 
over such costs, and may therefore order the 
plaintiff to pay the costs of the action, and no j 
appeal will lie against his order. Cooper v. 
JBusbiHilge (10 L. T. 5) discussed. Pluml v. 
Gmlter, 55 L. J , Q. B. 116 ; 16 Q. B. D. 40 ; 55 
L. T. 404. 

In estimating the value of an estate of a 
testator for the puipose of ascertaining whether 
costs ai e to be paid on the higher or lower scale, 
the value of the estate at the death of the 
testator is to be looked at, although the costs of 
a suit to get in pait of the assets may reduce that 
amount. Steward v. 43 L. J., Ch. 384. 

Taxation in Chancery Division.] — By 

the combined opeiation of the Attorneys and 
Holicitois Act, 1843 (6 & 7 Vict. c. 73), s. 37, and 
the Judicature Act, 1873, s. 16, as modified by 
the County Courts Act, 1856, s. 36, the costs as 
between solicitor and client in a county court 
action in which the claim exceeds may be 
taxed in the High Court of Justice : conse- 
quently, the costs as between solicitor and client 
in a county court administiation action may be 
taxed ill the Chancerv Division. In re, 

50 L. J., Vh. 262 ; 18 Ch. D. 521 : 44 L. T. 462 ; 
20 W. R. 371. 

See also Pain v. Poivden, 65 L. J., Q. B. 530 ; 
fl896] 2 Q. B. 301 ; 75 L. T. 102 ; 45 W. R. 
48. 

Action for Specific Performance.] — ^A suit 

for specific pciformance of sale of leasehold pro- 
perty for 150/., subject to rent of 92/. IO 5 . and 
(‘ovenaiit to keep insured, is a proper case to 
allow full costs not\\ithstanding 30 & 31 Yict. 
c. 142. Carpmael v. Oarvdl, 18 W. R. 513. 

Foreclosure.]— The statutes conferring 

C(iuitable jurisdiction on the county courts do 
not in any way piohibit or restrict a plaintiff 
from mstitiitmg proceedings in the Court of 
Chaucoiy ; and a plaintiff who institutes such 
pioceedings is entitled to his usual costs. Brown 
V. Bye, 43 L. J., Ch. 228 ; L. R. 7 Eq. 343 ; 29 
L. T. 872. ’ 

Where, therefore, a suit was instituted in the 
Court of Chancery for foreclosure of a mortgage 
tor 50/. Held, that the plaintiff was entitled 
to the usual costs ot a mortgagee who sues in 
that court. Ih. 

A mortgagor received an advance of 900/. from 
a buihhng society, and conveyed to the society 
property to secure the payment by him of 900/, 
and interest in 120 instalments (amounting to- 
gether to 1,275/.), and also of certain fines and 
charges in the event of his failing to pay the 
instalments. A decree for redemption was made, 
the costs of the suit to be added to the security : 
— Held, that as the sum originally advanced was 1 
less than 1,000/.. the costs must be taxed on the 
lower scale, and that the fines and charges which 
might be incuricd could not for this purpose 
be considered as added to the sum advanced • 
Cotterell v. Stratton, 43 L. J., Ch. 673 ; L. R 9 : 
Ch. 514 ; 30 L. T. 589 ; 22 W. R. 607. 

^ Held, also, that the scale of taxation was not i 
dependent on the amount due when the bill was ( 
filed, lb. ^ 

In a suit to enforce a charge or a Ren for an ( 
amount under 1,000/. against the purchasers of 1 
real estate for an account of the amount due ? 
and for a receiver and salO; the costs ought to b <3 ] 


taxed upon the lower scale. Paddon v. Whieh, 
44 L. J., Oh. 568 ; L. R. 20 Eq. 449 ; 32 L. T. 
794 ; 23 W. R. 787. 

In a suit instituted on behalf of infants by 
their next friend m a county couit, the judge, m 
the absence of the necessary undertaking by the 
plaintiff to be answerable for costs, dismissed the 
plaint : — Held, that the plaint ought to have 
been allowed to stand over until the requisite 
undertaking had been duly signed and annexed 
to it. Williams, v. Williams, 16 L. T. 581. 

When a plaintiff commences a suit in the 
county court, which at the hearing is transferred 
to the High Court of Justice because the subject- 
matter exceeds in amount 500/., the plaintiff, 
though he succeeds and obtains the general costs 
of the suit, must pay the costs of the hearing 
before the county court. Ward v. Wyld, 5 
Ch. D. 779 ; 37 L. T. 68 ; 25 W. R. 866. 

Reviewing.] — A superior court has no power 
to diiect a county court judge to order a review 
of taxation of costs. Clifton v. Piirlcy, 7 H. & 
H. 783 ; 31 L. J., Ex. 170 ; 10 W. R. 358. 

Execution for.] — K. plaintiff who has recovered 
a judgment for debt and costs in a county court, 
and has received the debt out of court, is entitled 
to have a writ of execution issued for the costs ; 

1 and the court will grant a mandamus to the 
clerk of the county court, commanding him to 
issue such writ of execution. Meg. v. Fletcher, 

2 El. & Bl. 279 ; 21 L. J., Q. B. 310 ; 17 Jur. 
179. 

Costs on Appeal.] — See eases, post, col. 983, et 
soq. 

Costs of Returning Officer at Elections.]-— 
See Electioi^- Law. 


E. APPEAL. 

County Courts Act, 1888, ss. 120—125. 

1. In what Cases. 

^ The County Couits Act, 1875, s. 6, which 
gives an appeal from county courts by way of 
motion instead of special case, is limited in its 
application to those matters in which appeals 
previously existed. Cousijis v. Bombard Deposit 
Banh, 45 L. J., Ex. 673 ; 1 Ex. D. 404 ; 35 L. T, 
484 ; 25 W. R. 116. 

“Determination of the Court ’’—Judgment 
pro forma,] A divisional court has no juris- 
diction to hear a motion to set aside a judgment 
entered by a county court judge pro forma in 
order to expedite an appeal, such entry of judg- 
ment not being a determination or direction of a 
county court within the meaning of the 14th 

rSA L. T. 2 I 

Application to County Court under s. 22 of 
the Friendly Societies Act, 1876.]— By s. 22 of 

the Friendly Societies Act, 1875, disputes be- 
tween members of a friendly society and the 
society or its officers are to be decided in manner 
society, and by sub-s. 
{d), where the rules contain no direction as to 
disputes, or where no decision is mad© on a dis- 
pute within forty days aft^ appRcation to 4he 
society for a reference under its rules, the 
member or person aggrieved 






must bo taken to be an a])plication m the fo'm 
of an action commenced m the county com t and 

i an arhiw®.*” Jn'Ige sittiiu; 

fecoimt '"‘r to the 

sS 90 n .f!'" '■• '*'!"'/«■• h7 L J , (}. B. 

a maftm. appeal on 

a mattei of rhscietion, nml not on a ])o rit of ia\A 

only, lies to the duisiondl court, because the 

the ('ompanies 

5^ JiKheitiire Aot tran^fened 

to the hi^di court. J^ulrnr or Jam, y ^VY//^ 
sea Benejif Bmhllnq Socniq no 

45 J p'oV^^’ 

Agricultural Holdings Act, 

? An appeal lies fiuni a deeiMon of a 
county court judq;^ in the nutter of a disimto 
heard tnid deteinim(‘d by hmi undei s 4() nt the 
Agricultural HokhngN Act, unUi the 

geneial poweis of appeal contauKYl m s. 13 of 

67 LT3l'7?5r}rp*sJt“' '• " 

Garnishee Order.]— Under 13 & 1 1 Vict c 01 
s. 14, theie was no appeal fi„m a g.iriushce orik^ 
under the County Omit Kules, 1 S7.'), as it was 
not a decision m an “action” or “cause” w'lthin 
the meaning of the County Couits Acts. Mnim 
T‘nh"?f {A7/"wy Ji,iar<l, 4S L. J., Q. B. (!7!l ; 
4 Q. B. D. 459 ; 27 W. K. 076. } 

Co^ittal Order.]— The appeal giion hy 13 & 
14 Vict. c. 61, applies only to ]u4'ineuts of 
county courts, and not to ordets ot committal 
•undei s. 99 of 9 & 10 Vict. o. 95. Bhners v 
Maolham, 20 L. J., Q. B. 397 ; 15 Jur. 758. 

Assault on Bailiff in Execution of his Duty 

Erne Imposed hy Judge.]-Theie is no ught of 

from an order of a county com t judge, 
made under s. 48 of the County Coiiifs Act, 
1808, imposing a fine for an assault upon a bailifi 
of the court while engaged in the execution of 
his duty. Lewh v. Owen, 63 L. J., Q. B. 233 ; 

1 Q- B- ; 10 R. 59 ; 69 L. T. 861 ; 42 
W. R. 254 ; 58 J. P. 2(>3. 

Cominittal for Contempt.] — The bupeiior court 
will decline to exercise any appellate .lurisdiction 
over the county court in matters of fine or com- 
mittal for contempt, except where there is no 
reasonable evidence of auycontemiit having bt\n 
committed, and the liberty of the subject lequires 
protection, lieff. v. Jordan. 36 W. R. 589. 

30 & 31 Vict. c. t42, s. 13— Pending Proceed- 
ings.]— This eiuictnicnt affetds only the nimle of 
proc-dure, and therefore applies to actions pend- 
ing at the time when the act came into operation. 
Jiathhofie v. Muun, 9 B. &I8. W8 j 18 h. T. 856. 

A case was heard in the sheriffs court of the 
bity of London on the 26th of July, 1867, before 
a deputy sitting for the jndge, and jmlgmeat wm 
reserved. The jndf A on tfe 30th Aipwl* P67, 
read the Of m doj^idf ^ bill h onfcf to 

give %o4^h#nt nh 
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n under the aliove pro\ison. nhudi was to come 
; into operation on 1st Jniiiiaiy, 1868. uMponed 
1 the foimal dthheryof the iullmnont mitd that 
I day. The judgment was deliAcied on the Lst 
January, 1868, and leave to appeal guen by the 
judge : — Held, tli it the judgment ot the deputy 
' was the judgment of tliecomt : that the ludge 
had power to postpone the tonnal deliveiv of it ; 
and that the judgment in the ease w‘as not 
actualh delivered until ihe 1st of January, 1868. 

Refoie 80 81 Vict. e. 42. s 85. the Slienff’ 

Court in the City of London was not a eounty 
eouit wuthiii the 2^ A: 29 Tier. e. 99. 18. and 

cunseqnentlv theie was no appeal under the act 
fiom the judge of the Shenlfs (t)urt to the 
\ ice-ChaiK ellor. Harper v. Poh\ 86 L J. Ch 

-ll' f'- T 1»W. E. 

^ ’ Gardiur v. Caehar 86 1.. J„ Ch. 

Interlocutory Order — Point of Law.] - 
T]ici<‘ i', a iio’lit of appeal undCi s Ijo < f ihe 
Comity Com ts Aet. bss\ fiom th • ditennma 
tionot a ejuinn comt pidg 111 p »ait i>t law (»r 
e<put\ , althouLfh tla* dceisinu nr uniu .ippiMhal 
trom w )s nut given 01 made at th tnal of tin 
action. Hoa 1. ,y V B'. //// . 6] L .f.<) I 
8 ;8 ;^[1S9I] 2 Q. B. 196 ; 66 b. T. 89> . 46 W. li 
44 ; .56 1\ .56. 

r~ Order of County Court Judge for New 

Trial.]— Although an apptal t(t tlie high court 
lies, iinilei s. 126 of the Coijity Comts Act. 1888 
against an order of flu* '^'uniitv (*ouit Judge 
granting a new tri 1, ,,n the giuantl that his 
decision w long in point of law. no siu'h appeal 
I lies wheie the (it e • is oiade solely on the giound 
that the veidict is against the w eight of evidence 
Ib, 

Refusal to Grant New Trial.] — An an 

peal lies to the High Comt fiom the lefiisii of a 
county court judge to giant a mwv tii d. Lietmn 
A. A’‘A5 ir. %. ([1S91] 2 Q. B. 
B.b). disapproved. Pole v. Brtqbfpn L J., 0. B, 
189 ; [1S92] 1 Q. B. 603 ; 65 L. T. 748 ; 40 W. Jil 
95. 

No ajipeal lies fiom the decision oi a eounty 
court judge rehising to giant a n(w\ tnal w'heii 
applied for on the ground sokhnj the nudict 
bm'ng against the weight ot e\ idimet' Wdfon v 
\ Leeds Ftrqe Valle p ^h., 32\V P. 16 J. 

Equitable Jurisdiction.]— An appeal Ins 

trom an oidei made in an mteiloentor> }»roceed- 
iiig, b. a judge of a cuuntv court. b\" virtue of 
the eijuitable jmisdiction eonfeired liy the 
County Courts Act, 186.5. ,/(//// v v J/iaq 57 I 
J., Q. B. 298 ; 20 Q. B. L) 564 ; 5S L. T. 787 : 86 
W. R. 315 ; .52 J. P. 46S— (5 A. 

^ Taxation.] — The t N »unt y (Vnirts Act, 
1888, gives a tight of appeal to the higli comt in 
ail mterlomitorymattms.anl the pnnciple of the 
eases winch have dcimkd that an appeal lies 
from the or<ler of a county court judge grautlng 
or refusing to giant a new tiial is 'equally applic- 
able to tfie case of an appeal on a Qiiest^m of 
taxation, GtLum y. JiUner, 69 L. T. 310, 

Amount of Claim. ]-*-No appeal wnll lie whbte 
I the bought the plitot to be r«oot|tfe 

ri. wTifiw.w*"- 
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It Iks fjom -i county couit it tlic cl iim is foi a 
sum above 20/ and not exctedine;- 50/ , though 
the veidict IS toi an amount undei 20/ Ila) / m 
V OEx 20 L E 49b, 23 L 

J Ex 210 

In ordei to deteimine whethci the amount ot 
the damages iccovciable m an xction biought in 
a coinitx court is beloxv oi aboxe 201 so as to 
detei mine the i ight to appcil against the decision 
it is iH t the sum mentioned m tlie plaint to 
which the couit of appeal vill look but the sum 
^hich might have been lavfulh lecoxeied undei 
the plaint llfu/e) ^ Ihnqi^s 4 El k B1 633 
24 L J , Q B 67 1 Jui Qs is) 474 

hen the claim as shown hy the paiticulais 
exceeds 20/ , the plaintiff cannot, by abandon 
muit of the excess at the tiial dcpnve the 
defendant of his light of appeal ^o}th ^ 
IIohoqd,d7 L J,Ex 42, L K 3 Ex 69 , 17 
L 1 57 ’ 

Betoic the 17 L is Vict c 16 no apiieal lax 
undei the 13 ^ 14 Vict c (>1 s 17 fiom the de 
cision of the pidge m in action w hti c the amnint 
ot th( ( laim exceeded 30/ but w lieie niiisdiction 
was gnen b^ agieement of the paities fric/cs 
V Jansuns <) Ex 4si 2 C L K >>b , 23 L J 
Ex 91 , 2 W li 192 


Counterclaim exceeding £20 ]— Vn ap 

peal w ill lie from the dicision ot icxinix eouit 
judge on a counteielaim toi in amt iiiit ex 
ceeding 20/ , c'sen although the clam doe-, net 
exceed that amount JSmit/i ^ (rilL 63 L J 
Q B 536, [1696] 2 Q B 166 

Ejectment-Annual Value under £20— 

Appeal without Leave ]— \o apj ed hes to the 
high couit, without leive horn the decision of 
ajiKlgcof acouiin court in letions toi the le 
co\ui of tenements, whethei the paities be | 
iiiidioid ind tenant oi olheiwise, oi whethei 
the title to such piemne^ be in question oi not 
wheie the leaiB lent oi lalue theieot does 


a execution cieditoi s judgment 11 liiU \ 2Xilm^ 
h 5b L r 225 
s 

/ Eight of Appeal where Damages claimed ] — 

In an intei pleader pioceeding undei s 137 of 
f the County Coiuts Act Ibbs the \alue ot the 
i goods claimed was less than 20/, and the 
L) claimant claimed damages exceeding 20/ , 

. against the high bailiff and the execution cieili- 
3 toi ^At the healing the judge ga\e judgment 
1 foi 13/ foi the claimant against the execution 
L cieditoi, and did not giant leiie to appeal — 
Held, tint the execution cieditoi had no iij^ht 
ot appeal undei ^ 120, which pi oi ides tli it theic 
shall be no light to appeil in pioceedinw,s in 
mteipleadei wheie the mone’^ claimed, oi the 
! \ alue of the ^oods and chattels chimed, oi of 
the pioceeds theieot does not exceed 20/ , unless 
the judge shall int leaie to appeal Zuw // 1 
Teal, 38 L J , Q B 29b , 22 Q B D 673 , 60 
L I 451 

Before 17 & 18 Vict c 16 ]— Befoie the 

17AlS\ict clbno appeal h;^ upon an intei- 
pieadei summons i lotliciqdL 14 C 

^ E J , G P 53 S P, BehUid \ 
BXfi^/ 9 Ex 31) , 2 G L E 503 , 23 L J,Ex 
89 , 2 W E 156 

Duder 19 & 20 Vict c 108, s 68 ]— An 

I proceedings in mteipleadei iindei the 

l)A20\ict c 10b s 6S h} w hen goods seized 
undei a plaint exceeded 20/ , although the chmi 
Wc^ for a sum less than 20/ F allcmce ^ ^asl^ 


«.~Ti - Proof of Value of Goods 

Seized]— In nn ictinn of lepleim, uheie the 
right ot apjeilfiom the counh couit is disputed 
on the gioun.l thit the tiIuc of the s-oods seized 
^ (bemble per Wiight, J ), theie 
should be an appiaisement uith an affidant ot 

09 L I *72^* ' ^Huyht, 03 L J, Q B 220 , 

Interpleader — Amount not exceeding £20 1 

An appeal does not he eien b\ leme oi the 
judge ttom the decision of the tountv couit m 
prooealnigs in inteipleadei, where neithei the 
® «or the lalue of the giods or 
ee«K 00/“ 7/ °t Proceeds thereot, ex- 

20 n ^ J,Q U 107, 
20^01 B I) 202, 67 L I 710, 36 W K 

wir~ ‘lian £20 deposited 1- 

mteipltadci pimeulingm a couiitv 
couit the clannant diii ,l,c amount nt tiil 
value ot the gootls claiinul as hx^brapn^ 
merit under s 72 of the ( ounty cS Act 

te thanlur^i “0^ deposited be 

‘ « .. •i«Kr.)irg.nitaS V," 

fi Iwoause it ttassuficimt to wtiafr the 

‘ iJi* n 

1. • J. <<,./' 


t Question of law raised at the Trial ] 

It is a condition piecedent to the light to appeal 
i undei s bofthe Pounty Coiuts Act, 1675 tint 
j the question of law upon which it is dcsiicd to 
, j appeal should have been laised before the coiintv 
. couit judge at the tiiil OlcuUm^ Mnsqrail, 
L J , Q L o25 , 9 Q B E 386 , 31 \\ K. 

Under the piovisions of s 120 and the follow- 

Couiit;^ Couits Act, IbbS (31 
A 02 Vict c 43), theie is no light ot appeal 
fiom a county couit except upon a question of 
law laised and submitted to the county couit 
judge at the tiial Clad sm ^ ^ q 

T o n ^ Balii 60 L 
J 5 Q B 683 , [18911 A C 323 63 Ti T ae? 

40 W E 392 , '55 J 4 660-H L (E ) ^ ’ 

Wheie a county couit judge decides a case 
(WnTf ^ appeal lies, it it apj eui s that he 

decided accoiding to an eiioneous new of the 
law, notwithstanding that fheie is evidence 

w E 

*b confused a 

mannei that the couit could not discover 
whethei 01 i ot he me<int to present a question 
ot law foi their decision the ca«e was remitted 
0 him tor amendment in this respect L A Xf 
B i/y . (w.zzc,2G B (NS) sb ^ • 

Upon the ease coming back, it cleailv an- 
I peared to involve no question of law I he court 
dismissed the appeal, without costs 11 

brought 

^ny s railway th© quostiOA of kw 
as to w hethcr there w'as evrdence of 


■'J‘4' 
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to go befoie the , no note ot the qncsti<m I sfpi \ 0)eer), (> H N 
of law bung iaiscd\\a«^ nnde by the ludge — 2 >5 
Held thxt the coiut coull not uitutxm the Tti i 

question, it not appealing: upon th netes tint 7 r J~ 

^uch question ^^as laised betoie die c uiut> com. ^ 

judge G JO Bif V Guldnis 44 J P 2.-1 ' nisxppliextiui 

bcmble pel Haukins, J , that the note^ slumld ^ 

iiaxc been lefeiied bxck to the luHe toi the ''J y 
question to bo noted, and if he Ind letiisel a hU'-di n whethei ^ 


^0 L J , Ex. 


In equity cases ]~lo gne groun 1 foi an 

appexl tiorn i e )Lmt\ t oiiit in e iuit\ casestheie 
must be x i iisipiiliextum b\ the pidge ot the 
pi nciple^ oi e pun to the txets which he tinds 
Hill \ Pi) St 2') \V 11 27“ 

Ihe quedi n whethei ceitxm convcisationb 


mie should hivo been obtimcd to compel him ‘“1™'“ l«it' to i conti xct boUeeu the 
to mnt n(t inw tiai-ov Th ^ pxitie^ to them i^ not a mu e question of fact, 

°ir:;pe‘k“m: bf motmn uu lu .S '^‘’""7 

Viot c -,U s fa tium the .kewon of a t imn -^ooit ju Ue nu% be mude the subject of an appeal 

couit judge on u pi ut of Uu if it nipcxistiom P'" m °'*7 “’J 

the judge s note tint such jio in u i, i e t inl 7 i' "5^ 

decided bj him in ilecidm.i the t ise it liethei 1 '’du ' '' """ ' ” 

i^uch point w x^ txken m aigiment bet >ie him 01 dfi ^ ^ 

not 1 ( „r Xi T, J o n eoi 1 9'! tiomx county e mit no question 


decided b} liiin m <lecidme‘ the cise whethu j 
i^uch point w x^ txken m aigiment bet >ie him oi 
not Se)//i)ai)) ^ ( )(l i/i 4=) L J B 604 | 
B D siS 2s W JX 664— k 4 ' 

It is not X con litan piecedoiit to the luht 1 1 1 
appe d that the ]n should hx\ e been le jiie to 1 j 
at the til xl to take x note bf‘ifm}U) \ ( )(h))i 
40 L J Q B 60t, 5 Q B D 35b, 2S \\ L I 
<664—0 A 

^ie post, col 9b 1 

Decision that Evidence to go to Jury — 

Witnesses for Defence]— Ihe iluntih: Uniiu 
€lo^ed his ease it w x-s six xnitte 1 b\ th i h x ite 


will ]> cut itaiuul whu h is in f siibmittedby the 
else IS siiiiul ])\ the |udj:e M /Iha )^ \ Ptam, 
14 L J t h m L li 10 Lq 547 U L T, 
, 23 W R 166 

Ho Appeal on Question of Fact ] — 1 hoie is no 
xpped ipon x (piestion ol tx«1 J ist inghan 
U(f ^ Ltffhpe 2 L 51 A P 221 10 1 B 720, 

20 L J C P SI 15 1 111 too 

W hue a dtfeii lint who li 1 1 been an hi deik 
to i 1 ul\ i\ e mpxnv undei xn i^ie inuitdt tu- 
rn nxbleb thiL ill ntb'. 11 ti ()i I x'^imnt of 


-on the pai t of the dcfcui laut, tint thue w is n> thiec uirntli'fa sdii>, w xs disnu^'st Iwithmtsuch 
oxiduice to gi to thb lui} ihe lu Le deciding n tLet oi sxlxix on the gi< in I it misiouduct, 


(t nil s( Olid net, 


thxt thue w xs e\ideii e w xs otieie I cn the put , uil eliime I h set ofl: the inu unt i i sueh (piii- 
of the dcteiidxnt and a xeidiet wxsnhimxteb tussilin m in xetioii Inought uunsthiin m 
toimd toi the plaintift Ihe defeii Ixnt did n >t the eoiiiitx eouit b> the comp un ioi moiuw le- 
b} calling witne^sC's picclnde lams It tiom eu\ed t<'» then use — Held thiltlu du isioij into 
appealing, on the v,iuund thxt the px Le hxd whethu the compiiq was ]iisti6e I ot nut in ho 


luled euoncoubl} 


A Ihj \ ll)))uU 1st b 


Improper Rejection of Evidence— Sub- , 

stantialWrong ] — ihepiov isionsot Onl \X\IX q.smiss 

of the Kule-> ot the Supieme Couit lss3 i <> 

appL to motion^ toi new tnals in eounU couit q 


(ll^ulls^ln^ the detendiiit, ( « iihl not be lexiewcd, 
xn 1 th it the iinLe duliuht in Uw m illowmg 
such set oft to )>e mi le is uiidu the igie^muxt, 
the inKuint heexme i d( bt upon the ileiem lint's 
dismiss il Ih 


Grant of Hew Trial on Ground of Ex- 


cases macle on ippexl ixndu the piovisious otjihe cessive Damages ] — Whue x count j court judge 
'Oouiit’N Couit Act, 18/0 (3b A 36 5 ict c jO) xpplies the light iiile ot Ixw to the toiibideiation 
s 6 A new tiixl will not l/egixntel in si<h x Qt the niestiun whethu the \cidict of a juiv is 

r\ir\ +Ti£n rY\ -fW/ t ^ v'> » i ^ v ^ o n. . 4-i .n /-v(- P n , ^ . *5 


case, on the giound ot the impiupei icjcLtijn ot 
oxidence unless some substxutnl wioiig r»i mis 
oaiiiage has been orcxsionel a pi oft \ 
Oiappdl, 53 L J, Q B 77 , 12 Q L D 5s 
B2W h lb3 


Law mixed with Fact ] — lici e an Ij 

appeal IS made against the deteimination ot x 3/)! 
oounty couit on a point of law, the cise should 
«epai ate the facts ind law Caiilf)j\ Pf/imll, 

12 0 B 291 , 20 L J , 0 P 197 , 1 > Jiu 90S , “ 


x^xinst tin exiduiee and gi ints a new trial on 
tin ^louiil tint the d inures ue e^fessive no 
appexl lies to tlie hi^Ii eoiut un Ici s 120 of the 
Count} CoiiitsAct isss igimsthis leusion, as 
sueh decisi m whethei light 01 wiong is upon a 
question of f let ind imt ot Ixw Ilton \ L l\ 
A B Elf 61 L J , (J B 36s [1892] 1 Q B 
391 , 66 L i 39b , 40 ^Y B 292— C A 


paiaee xne races ina law tauLfy a ^ in nni, ^ ^ Evidence 

: C B 291 , 20 L J C P 19/ , 1 . Jiu -) 0 S ^ uggiieLl ounuot m„ee against" a 

Though questions as to fact, asneU as of 1 1 «, = j on the gioaud of its being 

emcontest befoie the juc^c without a jun, of csulcnee a,m>u v. 


are m contest befoie the judge without a jun, ‘ the y rndit of cCe 

an appeal willheifthe couit can see horn the L«7, 1 b\ U m 

facts of the case as stxtcil that tin judge m ’ 

orclei to ainve at his judgment must hi\e , £ y a 

decided a question of law m apxiticuUi w ly Observations of Judge J~ 
Jt) nxxd( by tin judge m deli\i 


decided a question of law m apxiticuUi w ly Observations of Judge ] 'Ihe obseivations 
21 t J judge ill delixumg judgment do 

not Icv^itim itely foini pait ot the case upon 

From Refusal to enter Verdict or Grant ippexl, and cannot be letuied to either as finci- 

Hew Trial ]— On the tiial ot a exuse befoie tin mg «a f nt, oi is giving a leason loi the judgment 
judge of a county couit and a jui}, the jiuy Punt A nijlioin lip v Lpthqoe^ 2 L M &P 221 , 
found a special veidict, on which the judge 10 0 B 726 , 20 Jj J , 0 P b4 15 Jur» 400. 
^nteied the veidict for the defendant, giving b P, WatSY Jiidd tf tr, b W . Il 326. 
leave to the plaintiff to move to entei a veuliet 

or for a new trial The application was subse- Leave of Judge — Discretion as to Terms.]* — 
quentlymade and lefused The plaintiff has a county couit judge having given a defendant 
night ot appeal from the decision of the judge in leave to appeal, but subject to ^ condition to»t 
refusing to enter a veidict or grant a new tiial he should pay the platnHlf% coit-s of the nppeal 
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in any event, and should also, in case tlie appeal 
was unsucces'-ful, pay the costs of the tiial u}H)ii 
the higher scale,— the divisional couit held that 
it had no power to inteifeie with the disci et»on 
vested in him by 30 & 31 Yict. c. 142, s. 13. 
Ooodeft V. Clffjr, IB Q. B. D. 604. 

Mistake of Eegistrar,] — ^Assuming that the 
registrar, acting under s. 90 of the County Couits 
Act, 1890, which gives him })o\^erm actions of 
contract to enter up judgment for the plaintiff on 
the non-appearance of the defendant, makes a 
mistake in not reipnring pioof of the debt being 
due, or in sti iking out a set-off and countei- 
claim, this is a mattei for appeal, and is no 
ground foi prohibition. Hooper v. lIilL 63 L. J., 
Q. B. 598 ; [1894] 1 Q. B. 659 ; 9 R. 332 ; 70 
L.T. 224;42W. R. 394. 

In Remitted Actions,] — See cases, ante, cols. 
927, 932. ’ 

2. Peactice Appeal. 
a. Parties. 

Beath of Respondent.]— If, on an appeal fiom 
a county couit the lespondent dies befoie the 
appeal is heaid, the apiiellant will he allowed to 
proceed wit h liis appeal on gi\mg notice to the 
represent at i \ es of the deceased lespondent, or if i 
no such notice can he gnen, upon giving notice 
to the parties mteiested. 2Ie)nming\. inmm6. \ 
40 L. J., 0. P. 270 ; L. R. 6 C. P. 480 : 24 L T i 
766. ■ , 

Beath of Parties pending Appeal — Jurisdiction i 

of High Court to add Legal Representatives.] i 

Where, on an appeal being bi ought fiom a 
county court, one of the paities dies after the 
entry of the appeal, the High Court has juris- I 
diction to give leare to add the personal lepre- t 
fcentative oi the pai ty so dying, and the apphea- s 
■non need not be made to the county court, c 
Blakeivay v. Patte^Iudl, [1894] 1 Q. B. 247. . c 


. moving the Queen's Bench Division on appeal 
tiom a decision of a county court judge. Harris 
V. Qalptn^M J. P. 727. 

^ Under the County Courts Act, 1875 (38 & 39 
Vict. c. 50), s. 6. the power of appealing by mo- 
tion applies to all actions where leave to appeal 
may lie gnen, as well as to actions where such 
leave is umiecessai v. Turner v. G, )V. i?//., 46 
L. J., Q. B. 226 ; 2 (h B D. 12.5 ; 35 L. T. 809. 

Rivers Pollution.] — An appeal from a county 
court on the meiits under s. 11 of the Rivers 
Pollution Prevention Act is by s. 124 of the 
County Couits Act, 1888. bioneht within the 
operation of s. 120 of the lattei Act. KtrMeaUm 
Local Board v. A nletf, 61 L. J., Q B. 812 ; 
[1892] 2 Q. B 274 ; 67 L. T. 209 , 41 W. R. 99 : 
57 J. P. 36 ~C. A. 

Notice of App'al— Time of.]— The ten days 
allowed for notice of appeal tiom a county 
couit must lun fiom the tune of the judge’s 
decis.ou, aiifl aie not piolonged by any sub- 
sequent application to him. Hemming v. Blan- 
ton, 4:^ L. J , C. P. 1.58 : 21 W. R. 636. 

When upon the tiial of an action in a county 
I couit, with a juiy, the judge, upon a special 
finding of the juiy, directed the veidict to be 
entered foi the defendant ; but upon application 
of the pla ntiff s attoinej’’, leseived leave for 
the })lxintiff to move to enter a verdict for 
the plaintiff, oi foi a new’ tnal, and notice of the 
application was aftenvaids given ; the plaintiff’s 
light of appeal ib to be reckoned from the day 
the motion was refused, and not from the day of 
Dial. ^ Fo,stt r v. Geeen 7 H. & N. 793 ; 30 L. J., 
Ex. 263. 


h. Mode of and Time for. 

pauperis— .Prccaedings on Crown side 
of the Queen s Bench Bivision. 1— Appeals from 
inferior couits, although under "Ord. LIX. r 4 
they are to he entered m the crowm papei, are 
not proceedings on the crown side of the Queen's 
toch Division within Oid. LXIII. r. 1- and 
therefore the couit has juiisdiction to allows 
appellants fiom such couits to appeal in foima 
pauperis. Hulleneiuny. Covhori (21 O. B D 35 
distinguished. ClemenUx.H X.W.liu *718941 

ii^c ‘ J- 1 • 

“otioa-Appeal by 8pecial Case 
atbolubed.^j— All ajipeal!, troia county couits to 
the Queen s Bench Divieion of the Hieh Court 
mMt, since the Ciown Office Kules, 1886 (Oid 
UX. rr. 10 ot seq.), he by notice of mot on 
notmthstamlirig tho l.'i & It Vict. o. 61 ss ]"’ 

B. UTO J 17 Q. B. D. 761 ; 
h- t- : -il ^V. It. 776. ’ 

ahe effect of Oul. LU. of the Rules of the 

rf^hr r?nnf ’ so much of s. 6 

ot the County Courts Act, 1876, as requires 

couits to be made ©s p&rt§, 
it is now tQ < 

und^ tbidj ** 


e Extension of Time- Biscretion.]— The court 
- has a discretion under Old. LIX. r. 16, to extend 
the time fur appealing from a county court, and 
such discretion is not to be exercised loosely, but 
. according to the ciicumstances of each particular 
case. Beej. v. lettle (17 Q. B. D. 761) and Collins 
V. Padduigton 1 (_strg (.5 Q. B D. 368) explained. 

J »>o J. R. 341— C. A. 

i 

, Post-dating Judgment.] — A county court judge 

cannet, by allowing h’s judgment to be post- 
dated, extend the time presciibed by s. 6 of the 
County Courts Act, 1875, for appeal by motion, 
bejoud the eight days after the ruling, order, 

. dnection, or decision ctmplained of shall have 
been actually made or given. IVilberfvrce v. 
Sou-tim, 48 L. J., C. P. 28 ; 39 L. T. 474 
A wiitten judgment having been deliiered by 
the county court judge on the 18th of April in 
IR .'•f tlie plaintiff’s counsel 

applied to the judge to adjourn the case further, 
in Older to enable him to move by way of appeal 
under s. 6 of the County Courts Act, 1875,%er 
aAfcI f f- The judge aooordiugly 

dr hh 'n “ If I have the power to 

1 lo be treated as 

'‘I’ fortnight,” and the judg- 
IvdL iiiteied as dated on the 2nd May. 

nmlv 1 fho plaintiff 

‘’"'f “hlainod a rule nisi 
-rte.(., teiat the motion was too late. Ib. 

not from Befusal of 
x«ew iiial.j— In an action tried in the countv 
court an appeal will not Le against the decision 
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of the comity couit judge on an application for 
a new trial ; so that the time within which the 
unsuccessful paity in the county court may appeal 
to the Queen’s Bench Division begins to run fiom 
the date of the judgment at the trial, and not 
from the date of the judge’s decision on the 
application for a new trial. MeUardu v. L\p- 
tratt, 56 L. J., Q. B. 459 ; 19 Q. B. D. 151. 

Where an application for a new trial was made 
to a county couit judge wdthin two days of the 
original tiial, and he took a fortnight to con- 
sider and then refused to giant a new trial, and 
a rule nisi for a new tiial W'as obtained fiom the 
high court wuthm two days of such lefmal ■ 
He’d, that such lule was obtained out ot time, as 
the eight days for appealing began to run from 
vthe day of the oiiginal tiial, and not from the 
Refusal of the county couit judge.. Morris v. 
LHce, 34 W. E. 45. 

\ 

^ From Verdict, not from Judgment.] — 

When the finding of a ]uiy in a county court K 
complained pf, the twenty-one daj^s within which 
an appeal may be eriteied is to be calculated 
fiom the time when the veidict was given, 
although the judgment upon it was not gi\en 
until a subsequent day. Mawndry v. Latiradiire 
and Yorlishire l/i/,,^So W. E. 771.' 

Waiver.]— The piovisi^n in the 13 & 14 Vict. 
c. 61, s. 14, as to notice of appeal and secunty 
for costs by a paity appealing fiom a county 
court, IS not a condition precedent to the supe- 
rior court having juii^diction to hear the appeal, | 
but IS a mattei of proceduie entirely foi the 
benefit of the lespoiident and which may be 
waived by him. Parkgate Iron Co. v. Coatc^s^ 
39 L. J., C. P. 317 ; L. E. 5 C. P. 631 ; 22 L. T. 
658 ; 18 W. E. 928. 

Paities to an appeal from a county court may 
waive the limit of thirty days from the detei- 
mination or duection intended to be apptakd 
from, and theii consent to the signature of the 
case for appeal by the county couit judge is 
sufficient evidence of such waiver. Ward v. 
Raw, L. E. 15 Eq. 83 ; 27 L. T. €01 ; 21 W. E. 
116. ^ 

A judge is bound, on the application of an 
appellant who has complied with the require- 
ments of 13 <i: 14 Vict. c. 61, s. 14, to settle and 
sign a case for appeal, though presented to him 
for that purpose at a court subsequently to that 
li olden next after twelve clear days from the day 
on which judgment was pronounced ; the effect 
of the county court rule being not to take awmy 
the right of ajipGal on a failure to comply with 
the rule, but merely to subject a non-complying 
appeEant to execution, notwithstanding the 
appeal. Ilachrig v. Lee, 2 El. k El. 906 ; 29 
L. J., Q. B. 201; 6 Jur. (K.S.) 952 ; 8 W. K. 
495. 

In Equity Matters.]-— The geneial orders of 
the Court of Chancery do not apply to county 
court appeals. Cheesewright v. Thorn, 38 L. J., 
Ch. 615 ; 20 L. T. 152. 

Under the Eules, Orders, and Forms for Begu- 
lating the Practice of the County Courts, 1867, 
an order to stay proceedings in a county eouit 
pending an appeal from a decree on a plaint in 
equity will be made by the Court of Chancery 
Wilihq'ht any pi^evious application having been 
i^iade to tfie jndge who prononnegd the nmne. 


978 

Service of Notice — On London Agent or 
Country Solicitor.] — In an action commenced in 
the high couit the adt]ics& for service mentioned 
on the w'rit w'as the address of ceituin London 
solicitois, agents for the plaintifi’s solicitor. 
The action wms remittal to a county com t, and 
on the particulai s which wmie duly lodged with 
the registiar and a copy of wEich ivas served 
upon the defendant’s solicitois, the address for 
sen ice was stated to be that of the plaintiff’s 
couutiy solicitoi. Altci the action had been 
heaul and judgmi nt had been delivered in the 
plaintiff s favour, a notice of appeal on the part 
of the defendant wms, on the last day for service 
of appeal, sened upon the Loudon agents, wh(M& 
names appealed upon the wnit : — Held, that the 
scniic was bad, on the giound that the address 
tor sen ice indoised ou tlie paiticulars was sub- 
stituted ior the addit'-s foi senn e iiifimstd upon 
the writ. Malleg v. Shepleg, <>2 L. ,L, Q. B. 31 ; 

5 E. 73 ; 68 L T 291 ; 41 W. E 63, 302 

Semble, tliat in the ease of an appeal from a 
county eouit wdieic the sohc.toi* to the rtspondent 
caines on business in thi‘ counti\, seivice of the 
notice ot motion upon the London act ni (jf the 
solioitoi IS not siithcieiit senue to satisfy Old. 
LJX. 1, 12. Poiudl V. Thomas J, I Q, B. 
97 ; 63 L. T 812 ; 39 W. R. 22 1. 

In apjicals fioai county couits whme the 
solieitoi toi the lespondeiit eaiiies on business 
in the country, th ‘ notice ot appeal shtmld bo 
sened within the pi<»pev time upon the lespon- 
denfs solicitor, and not on the solieittn’s Loiulon 
auent. PowiV v. ([ls91] I (h ih 97) 

toEow’ed. Jaelisoi v. Margreft, 5 E. ISI ; 63 L. 
T. 91 ; 41 W. R. 267. 

c. Security for Costs. 

Rules of Supreme Couit, 1883 — Order LIX., 
Rule 1 1. 

If it appears to the ctaiit that there is reason- 
able ground for the appeal, the couit wiE not 
Older the appellant to gn e security foi the costs 
of the ajipeal merely on the gi ouud that he has 
no visible means of paying the respoiulent’s costs 
should the appeal fail. Pritchett v. Poole, 76 
L. T. 472. 

The couit will not as a rule ref|inrc security 
foi the costs of an appeal fiom the county court 
w^here leave to appeal ha^ been uncraulitionaEy 
given by the judge of the county couit. Society 
of Apothecaries, A> parte, 38 W. E. 178. 

Appeal in forma pauperis.] — hecuiity for 
costs will not be oideied to be gnen by a party 
who, having appeared in forma paupeiis in the 
county couit, is appealing therefiom to the high 
court. Biggs v. Dugmill, 64 L. J., Q. B. 221 ; 
[1895] 1 Q. B. 207 ; 15 E. 252. 

Infant’s Next Friend.] — The plaintiff, m 
infant, bi ought an action m the county court, and 
sued by his next f i leni 1. J udgment was given fqr 
the defendants with costs, but they were unable to 
obtain payment owing to the next friend’s in- 
solvency. The plaintiff appealed fiom the judg- 
ment. On an application by the ilefendants fqy 
an order that the next fuondsfiould give security 
for the costs of the appeal if-rHelcV th&h bf| 
of supreme court, iMs, OitI LIX., r. 17, whlpb 
'applies the proviaioM of Ord. LVIII*, Id 
^ appeals from county courts, t# 

' an order* «d a# IHfpd 
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solvent, and was prosecuting the appeal for the 
benefit of another person, she must give security. 
Swain V. Follinvs, 50 L. J., Q. B. 310 ; 18 Q. B. 1). 
585 ; 5G L. T. 335 ; 35 W. B. 408. 

Practising Attorney Surety.]— It is no ground 
for sti iking out a case, that in giving security foi 
the costs of the appeal, a practising attorney was 
one of the sureties, contrary to the rule of prac- 
tice of the county courts. Carr v. Strinqer, 4 
Jur. (N.s.) 439, n. 

Kon-compliance with Order— Effect.]— Notice 
of appeal fioni the decision of a countv court was 
duly given, and the registrar fixed a day for the 
execution of the bond by the appellants and the 
sureties. Upon the appointed day two of the 
three appellants attemled before the registrar, 
but the sureties were not present, nor had the 
bond been prepared. The bond was subsequently 
prepared, and was executefl by all the necessaiy 
parties but one, six daj's after the day originally 
fixed, and by that one seven days after that day. 
The respondent never waived the deity in the 
execution of the bond Held, that the lequisite 
security had not been given by the appellants in 
due time, and that the appeal could not beheai-d. 
JDowdpftwell Frnnrlii ov Franrii^ v. l)owde.swell 
43 L. J., C. 1>. 248 ; L. 11. 9 0. P. 423 ; 3U L. T.’ 
607; 22W.li. 755. 

The court cannot entertain an appeal wheie 
the condition of giviim security for the cu^ts of 
appeal (or for the amount of the judgment in 
the case of the defendant) has not been stiictly 
complied with. v. Carrinqton. 10 (J. B. 

(N.S.) 10. 

The power of ajijieal against a judgment of a 
county court is subject to secuiity as well as 
notice (ff appeal being given within ten days ; 
and if such condition is not complied with, the 
court will not hear the appeal. Stme v. JJtan 
El. Bl. ic Ei. .iiil : 27 L. J., Q. B. 319 ; 4 Jur! 
(N.S.) 534 ; 6 W'. R. 002. 

A strict eonipliancc with 13 &; 14 Viet. o. 01 
8. 11, which requircb that an appellant bhali 
within ten days after the deteimmation of the 
ca.8e give security for the costs of the appeal 
Will he enforced, unless it has been waived by 
the conduct of the respondent, or the default has 

^ Y of the appellant. 

jBlenhiirne v. Sf after, 31 L. T. 413. 
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Sufficiency.]— The court will not ref use to hear 
an appeal against the determination of a county 
court, although the security for costs, renuired 
under 13 & 14 Viet. c. 01, s. 14, has not been 
completed within ten days after the determina- 
tion, if the appellant has done all that he couhl 
be reasonably expected to do, by giving, within 
the ten days, notice of his appeal and of the 
names of the sureties whom he proposes, such 
sureties being ultimately found sufficient, and 
the t)ond being executed, although not within 
the ten d,ys. IVaferfim v. Malier, 9 B. &; S 23 * 

’-r- 

An interpleader summons having been deter- 
mined against the claimant on the 16th of No- 
vember, lie, on the same day, gave notice of 
appeal, and tendered a bond with sureties to the 

registrar ; on the 19th of November he gave notice 

rareties to the plaintiff. The 
further information as to the 
sufficiency of the suretite, and the claimant haw 
ing been unable td obtain a ’ * ' 


the plaintiff as to whether or not he objected to 
the sureties, the registrar, on the 17th of January, 
fixed the 21st of January for the execution of the 
bond, and gave notice to the plaintiff to make 
his objection, if any, on that day. The plaintiff did 
not appear, and the bond was then executed with 
the onginal sureties : — Held, that although the 
security had not been completed until after the 
ten days, yet, as the appellant had done all he 
could to perfect it within that time, and the delay 
was caused by the plaintiff’, the appellant had 
complied with the requirements of s. 14 and the 
county court rule 134 of 1807, and was entitled 
to have his appeal heard. I7j. 

A defendant against whom judgment had been 
recovered on the i7th January, on the 22nd gave 
a notice of appeal, in which were set forth the 
grounds of appeal ; and on the 23rd entered into 
a bond with a surety for the costs of the appeal, 
and for the amount of the judgment ; on the 24th 
he withdrew the notice of appeal, and gave 
another, stating new grounds of appeal : — Held, 
that the bond given on the 23rd was sufficient, 
and that it was competent to the court to enter- 
tain the appeal. JDanleU v. Ckardcq, 11 0. B, 
739 ; 21 L. J., C. P. 37 ; 15 Jur. ilOl. S, P. 
FoJnnron v. Lawrence, 7 Ex. 128 ; 2 L. M. l\ 
573 ; 21 L. J., Ex. 35 ; 15 Jur. 1087. 

Memorandum of Deposit.]— At the hearing of 
a plaint before a county court judge he nonsuited 
the plaintiff, who gave due notice of appeal, and 
deposited the amount fixed by the registrar, who 
gave a receipt for it to the plaintiff’, stating it to 
be received to abide the event of the appeal. 
The parties could not agree on a statement of 
facts, and the plaintiff applied to the judiie to 
settle and sign the case, but the judge* refused 
on the ground that no memorandum of the 
deposit, with the conditions on which it was 
deposited, was approved by the registiar, left 
with him and signed by the party or his attorney 

m accoulance with 19 &; 20 Viet. c. 208, s. 71 : 

Held, that ^ the statute had been substantially 
complied with, and that the giving of such me- 
morandum was not a condition precedent to the 
^0 appeal. Walter, v. CogUan, 12 L. J., 

® >■ 27 L. T. 712 ; 21 

VV . Jh. 444. 

A party desirous of appealing having given 
notice of appeal, within ten days deposited with 
u- a sum equal to the amount for 

which he was required to give security, for which 
the registrar gave an acknowledgment, but did 
not deposit a written memorandum setting forth 
on which the money was deposited : 
Held, that the want of Such memorandum was 
no objection to the hearing of the appeal. GrlMn 
V. Caiman, 4 H. & N. 265. 

On Appeal to Court of Appeal — Staying 
Appeal on Non-payment of Deposit.]— A county 
refused an application by the defeii- 
dants to sign a case on appeal from his decision. 
Ihe defendpts, on application to a divisional 
coiut, obtained a rule nisi calling upon the 
county court judge to show cause why he should 
not sign a case. Cause having been shown, the 
mle was discharged with costs. The defendants 
^ appeal, whereupon the respondents, 
including the county court judge, moved that the 

seouritjlor 

costs oc^. 

that the appellants were not ™ 



such payment not having been contradicted, the 
appeal must be stayed until tlie payment into 
court of a deposit of 201. as security for costs. 
Cla7>he V. Ruche, 4(1 L. J., Ch. 372 : m L. T. 78 : 
25 W. B. 309— C. A. 
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may, if it thinks fit, dispense with a copy of the 
iudge’s notes. 2Iorqu7i v. Da cm, 3 C. F. D. 
260 ; 39 L, T. 60 ; 26 W. B. Sl(>. 


d. Hearing. 


Judge’s note— Application for at Trial Con- * 
dition Precedent to hearing of Appeal.] — ^An 

application to the jiulge of a county court at the 
trial of any action for a note on any point of 
law, and of the facts in evidence relating thereto, 
and of his decision thereon, is. under the terms of 
s. 120 of the County Courts Act, 1888, the condi- 
tion precedent for any appeal from such decision 
being heard. The power of the high court, under 
Ord. LIX. r. 8 of the rules of the Supreme Com t, 
1883, to admit any evidence or statement of what 
occurred other than such notes of the judge, only i 
comes into operation when such an application 
has been made at the trial but no notes of the 
judge are forthcoming. Couh v. Gordon, 61 L. J,. 
Q. B. 445. j 


Compiled after Trial.]— Xotes compiled 

by the judge of a county court after tiie trial 
from evidence wholly on affidavits were, being in 
court, received m the Court of Appeal, altiiough 
rerpiest to take notes had been made to the 
judge during the trial. Hdl v, Penne, 25 W, B. 


Buty of Appellant to supply Copies.] — 

Ord. LIX. r. 13, which makes it the duty of the 
Master of the crov^m office, upon t he entry of an 
appeal from an inferior court, to apply to the 
judge of the inferior court for a copy of his 
notes, is repealed by s. 121 of the (.himty Courts 
Act, 1888, and it is now the duty of the 
appellant, as a condition precedent to the a[ypeal 
being heard, to furnish the couit with a copy of 
the notes. Mo Grab v. Gortwoh/Jif, 58 Ij. J., 
Q. B. 331 ; 23 Q, B. D. 3 ; 60 L,T.‘ 537 ; 37 W. E. 
619— D. 


When Judge is Bouud to take Note.] — Appeal Confined to Points taken at 

A county court judge is only bound to take a Trial.] — On an appeal trom a county couit, no 
note when a question of law is raised and he is question will be entertcuned which is not sub- 

asked to take a note of that question of law ; then nutted by the case as signed by the judge. 

It IS his duty to take a note of the (piestion of wnUemn v. 44 L. J., Ch. Hit) ; L. B. 19 

law raised, and or the evidence m relation thereto, Eo 5 ^ 7 . 30 L T 359* 23 W B 466 


and of his decision thereon, and of his decision of 1 fhe pkrties arc bound hv‘The case as it is 


the action or matter. If tlieie be moro(iuo-,tions , state.l tor the oi.miou of tlie ouurt. ati.l oamiot 
ot law than one. the roquest to take a note must travel out of it. M'ciho/i v. Amhmjutf Mi/., l.'> 

Vsr. •wsr./lrv S-.S 71. . AYrx.. ..X'T.,.. .... d •/ 1 


be made in respect of each. ifq/. v. City of Lon- 
don Com't Judge, 70 L. T. 595, ' 


^ Bequest for “at the Trial.”] — 38 A 39 

^ mode of appeal by j Evidence takeu — Order for Exami- 

motion from the county court by s. 0 enacts Witnesses before Divisional Conrt.]- 

that ‘ at the tnal or hearing of the cause 

thejudge at the request of either party shall ^ d.viMonal court has 

make a note of any question ot laiv raised at such , riwi nv r ft 


Jur. 418. 

Only such objections can l>c raised us weic 
taken at the trial, i h, » 


, . T , . ^ I! XT i! X -1 • d upon appeal, jurisdiction under Ord. LIX. r. 8 to 

teal or hearing, and of the tacts in evidence in ^fj^r thkt the witnesses examined in tlie court 
lelation theicto, “Jid of lus decibiou thcieim, and ^ below should 1)0 e.xamined on the liearing of the 
of Ills decision of the cause: Held, that the , ^ but care ought to be taken to jirevent 

request for a note must be made during or , evidence being given, so that such appeal 
immediately at the end of the trial or hearing of | ,bould not become practically a now trial. T/ie 
the cause ; and, therefore, that a request not 


1 umeuimeij av rne enn oi me rriai or neiring or | should not become practically a now trial. T/ie 
the cause ; and, therefore, that a request not (M-«t Xortlwrn SteamHhip FM/m/ 

made until an hour and a halt after judgment (Uivnerii), 02 L. J., 1'. (13 ; ’l E. 

•' i '''■p. 11.0. 

“ y “'ll ” “g 1"’* In ail adniiraltv appeal from a county court, 

word of the judgment has berni actually delivered ^^ere there are no shorthand writer's notes of 
(as anopportumtymust be attoide.} to the parties ^^6 evidence, and no notes taken by the judge 
of taking exception to the judge s ruling), but ,^6 county court available for the purpose 
before the trial has substantially come to an end. ^be high court (admiralty division) 

Will order the appeal to be heard on viva voce 


Taken without Bequest.] — Where, at the trial 
of a cause m the county court without a jury, 
the judge in fact took a note of the evidence, 
but was not required to make a note of any 


evidence. The Confideiiee ; TheSman Elizabeth, 
\ 10 L. T. 201. 


Fresh Evidence— Application for.] — An appli- 


qu St ™ oriawi;isea h cation to allow fr«,h evidence to mlduced at 

evidence in relation to if.-Held that the hearing of an adnundty appeal fr m an 
nnsuocossful party could not appeal by motion, f made to a sii.qe udge of 

under 3« & 39 Viit. c. 50, s. G, thLgh he apphed “e ^dminilty Ihe Mpse, U K 1). 


for a copy of the judge’s notes immediately after 
the judgment, and his ground of appeal w'as that 
there was no evidence to warrant the decision of 
the judge. Rhodes v. Lherjjool Commercial In- 
vestment Co., 4 C. F. D. 425. 


71 ; 6 Asp. M. 0. 409 ; 60 L. T. 899. 


e. Order on Appeals 


vestment Co., 4 C. F. J). 425. Nonsuit.]— Where judgment has been given 

for the plaintifi, the court has pewer to order a 

Bispensing with.] — At the hearing of a nonsuit to he entered. Puller v. Clendey, 17 

motion on appeal from a county court, the court Jur. 736. 







Wf 






application for 
■» appeal fi-om a county court will not 

- “tertamed tmless marie at the toT ?he 


Power of Higk Court to enter Judgment,]— In 
an appeal from a county court in «an action for 
damages, the court has power to give judgment 
for the plaintiff for the sum claimed, if satisfied 
upon the whole of the evidence before the county 
court judge, that judgment ought to be so 
entered, although ]udgment had been given b}’' 
the county court judge for the defendant. Alnr/ 
V. Oxford Co-operative f^oriety, 51 L. T 94. 

The plaintiff, who held a mortgage foi 4,600Z, 
upon lands belonging to one F., agieed to make 
mm a further advance of 400Z. upon having an 
additional piece of land, which F. had subse- 
quently acquired, added to the former security. 
The defendant, who acted as the plaintiff’s 
^licitor in the tiunsaction, omitted to ascertain 
(as the fact was) that a third person had an 
equitable charge to the extent of 4CZ. upon this 
ad(litional piece of land ; in consequence of 
which the plaintiff, upon the sale of the property, 
was unable to convey without paying the 4(>/. : 

Held, that this was negligence for which the 
defendant was liable ; and that, in the absence of 
evidence to reduce the amount, the m. so paid 
was the proper measuie of damages. — Upon 
motion under the County Courts Act, 
loo>(38 &; ,J9 Vict. c. 50), s. 6, the court has 
power to order judgment to be enteied— -the 
forrner provision in that respect (13 ck 14 Vict 
lepealed or varied by s. 6 

13 * 1 ^ 89 \ict. c. ,)0, which only gives an 

additional mo<le of procedure. UA/tnra/i v. 
Mawhm, 4 0. P. D. 13 ; 39 L. T. 629 ; 27 W. E. 
262. 

In a case of an appeal from a county coui t, 
when the coirnty court judge refused to go into 
the evidence and dismissed the plaint on other 
grounds, the court of chancei}, after hearing 
the appeal, decided that the county court ludge 
was wrong in dismissing the plaint on the 
grouiids on w hicli he did so, w ent into the evidence 
and decided the case, reversing the decision of 
« f without leferiing the 

case bjick to him on the evidence, and made 

occasions. 

Moth V. lorle, L. R. 16 Eq. 182 ; 21 W. E. 


COUNTY COmT—Appeal 


appeal is disposed of. 9. JV. Mi/, v. Taylor, 35 
L. J., C. P. 210 ; L. E. 1 0. P. 430 ; 12 Jur 
(N.s.) 600. 


assess Damages. 1— 
judge has nonsuited a 
plaintiff and the high court holds that such non- 
suit was wrong, the high court has power to fix 
tiumages which the county 


G-eneral Rule.] — On appeal fiom a county 
' court the com t has jurisdiction to allow a suc- 
cessful appellant the costs of the appeal as well 
as those of the suit in the county couit, and as a 
general rule, will do so. AsJihy v. Sedgwi'-h, 42 
L. J , Ch. 355 ; L E. 15 Eq. 245 ; 28 L. T. 185 ; 
21 W. E. 4.55. 

Where an appeal is brought fiom a county 
court, the couit will exercise" its discretion as to 
awarding costs to the successful paity. Moantneu 
V. Collier, 2 El. & Bl. 100 ; 22 L. J,, Q. B. 126, 
11 ; 17 Jur. 503 ; 1 W. E. 179. 

It IS a miiveisal and an inflexible rule of prac- 
tice to give the successful party on an appeal 
from a county court the costs of the appeal. 
Liedenmn v. Srkultz, 14 C. B. .38 ; 2 C. L. E. 87 * 
18 Jur. 44 n. 8. P., Gihhun v. Qihhon, 13 C. B. 
20.5 ; 22 L J., C. P. 135 n ; 17 Jur. 416. 

The rule laid down that the successful party 
ought to have his costs of appeal, is not in- 
flexible, and may he relaxed iii cases of vexation. 
Oathwade v. Hudson, 7 Ex. 380 ; 21 L. J., Ex 
151 ; 16 Jur. 430. , , . 

Where an appeal is hi ought fiom a county 
court, the court of Common Pleas, on reversing 
the judgment and granting a new trial, holds 
that it has power to reverse the judgment as to 
the costs of the first trial below. Gane v 
(hUlnr, 36 L. J., C. P. 144 ; L. E. 2 C. P, 381 • 
15 W. E. 568. ’ 

Upon an appeal fiom a decision of the 
sheriffs court, London, or fiom a county couit 
I on the giound of misdirection, the successful 
party, whether appellant or lespondent, is en- 
titled to his costs, unless theie are some 
special or exceptional ciicumstances which take 
the case out of thE general lule. 8vhroder 

idCd-i ?■ L. J., c. P. 

50 ; 9 Jur. (n.s.) 1056 ; 7 L. T 825 ; 11 W. R. 

R ^49.5°' 

Where a now trial is oidered on the giound of 
misdirection, the court will not give costs to the 

It !)..(> H. & ISI. 211 ; 60 L. J., Kx. 11 • C Jur 
(N.s.) 1118 ; 3 L. T. 328 ; 9 W. R, 103 


Decision may be upheld on different Grounds. 1 
county court may on apl 
than those on 
]“dge proceeded, if they 
ypw and are admitted on his notes. Chapman 
y. 49 L. J., C. P. 426 ; 5 C P 1)^)^ 

42 L. T. 638 ; 28 W. R. 919. ■ , 


~ luterpieader.]— In an interpleader pro- 
ceeding on the application of the sheriff, the 
claimant, if successful, is entitled to recover as 
costs fiom the execution creditor the sheriff’s 
charges subsequent to the interpleader order. 
The incidence of such charges is a matter of law 

s, make, 19 Q. B. X). 77 ; 57 L. T. 494. 


Whole Case to be Deoided.]— The couit of 

cast, and IS not confined to answerma the 
submitted for ta dedsion 
ga^-life V. aupke, 21 L. J., Ex. 129 ; iHur] 


f. Costs. 


70 V ^^un an appeal from a county court 
IS stmek out on the ground that the order givine 
leave to appeal has been granted by a iudge at 
chainbers without jurisdiction, the court of apml 
has no power to grant costs to the party who 

men want of ju^diorion^ ^.a,er v. YatL- 




No Note by Judge—Cost of Sliortkand Notes.! 

—On an appeal tiom a county com t when the 
judge has taken no note the court will allow as 
costs of the appeal the costs of a tianscript of 
the material paits of shorthand writer’s notes of 
the evidence and of the suinming-up of the 
county couit judge. Barter v. Burt, 63 L J 

2 Q. B. 437; 10 11. 307; 71 
L. T. 29o ; 42 W. K. 572. 

The charge for a copy of a shoithand writer’s 
notes of the proceedings in a county court may he 
allowed as part of the costs of an appeal. Saiouer 
Bx 2^arte; Bowden, In re, 45 L. J., Bk. *56 • 
1 Ch. B. 698 ; 33 L. T. 759 ; 24 W. R. 375. 

^ County Court Scale, except as to Proceedings 
in High Court.] — On an appeal to a superioi 
court fiom the decision of a county court, the 
master is bound by the scale of costs issued by 
the county court judges, except as to pioceedin^s 
in the superior couit ; e. g., the master is bound 
by such scale as to the costs of preparing the 
case on appeal and delivering copies thereof. 
Jtor’^fall V. Swan Banit and Brlrlmorlis Co , 17 
W. R. 119. 

Paying out Security.]— Where the appellant 
has paid money into the court as security for the 
costs of the appeal, and the couit of appeal 
decides in favour of the appellant, the couit, in 
addition to allowing the costs of appeal, wall 
order the money to be paid out to him. Bella v. 
IVetiiter, 16 Jur. 838. 

Imposing Condition as to payment of Costs by 
Appellant.] — The court, m giving a railway 
company leave to appeal, declined to impose on 
them the condition of paying the costs m any 
event, a practice of which the court expressed 
their disappi oval. ulshe7iden v. Z, B. S' S. C. B u. 
42 L. T. 586. ^ ’ 

gr. Appeal to Court of Appeal. 

An appeal will lie, under s. 19of the Judicatuic 
Act, 1873, from a judgment of a divisional couit 
refusing to order a county court judge to settle 
and sign a case on appeal under the county courts 
acts and lules. Clarke v. Boclie, 36 L. T. 727 
—0. A. S P., CruCi V. Fnrner, 47 L. J., Ex. 639 ; 
3 Ex. D. 303 ; 38 L. T. 595 ; 26 W. R. 673—0. A. 

The Appellate Juiisdiction Act, 1876, s. 20, does 
not take away the power of appeal to the conit 
of appeal if leave be given as required by s. 45 of 
Judicature Act, 1873. Crmh v. Turner, 47 L. J , 
Ex. 639 ; 3 Ex. D. 303 ; 38 L. T. 595 ; 26 W. R. 
673—0. A. 

Erom Refusal of Bivisional Court to grant 
leave.] — The court of appeal has no jurisdiction 
to hear an appeal under s. 19 of the Judicature 
Act, 1873, against the refusal of a divisional 
court, under s. 45, to grant leave to appeal from 
their decision on a judgment of a county court. 
Kay V. Brigqs, 58 L. J., Q. B. 182 ; 22 Q. B. 1). 
343 ; 60 L. T. 775 ; 37 W. R. 291—0. A. 

The Judicature Act, 1894, by s. 1, &ub-s. 5, 
gives a right of appeal from a refusal of a divi- 
sional court to give leave to appeal from the 
decision of that court on an appeal from a county 
court, the decision in Kay v. Briggs (22 Q. B. D. 
343) not being applicable to the terms of that 
sub-8. ; but such leave will only be given by the 
court of appeal in cases where it seems to be 
dear that injustice will otherwise be done. 

14 K 360*— 0. A. 


COUNTY COURT- 


Action remitted for Trial to County Conrt 
under 30 & 31 Viet. o. 142, s. 10.]-Wheie a 

cause has been remitted for trial befoie a county 
comt under s. 10 of the County Courts Act, 1867 
(30 6c 31 Viet, c. 142), it becomes a county court 
cause, and the determination of a divisional 
couit, on appeal from the decision of the county 
couit judge, IS within s. 45 of the Judicature Act, 
1873, and thcrefoie final, unless special leave to 
appeal be given. Bowles v. Brake, 51 L. J., Q. B. 
66 ; b Q. B. B. 325 ; 45 L. T. 576 ; 30 W, R. 333 
— C. A. 

19 & 20 Viet, c. 108, B. 26.]— Where an action 

brought in the superior court was, after i»ue 
joined, remitted for trial to a county court under 
19 & 20 Vict. c. 108, s. 26, the action still remained 
in the superior court, and an appeal to the court 
of appeal lay without special leave from the 
lefusal of a (.hvisionai court to grant a new trial 
Bathngc v. Couit urn, 52 L. J., Q. B. 50 ; 16 L. T. 
515 — C. A. 

To Court of Appeal in Admiralty Matter.]— 
See bHiPPiNQ-. 


a. ORBER TO JUDGE OR OFFICER TO 
BO H18 DUTY, 

1. In what Cases. 

Qualified Refusal] — The court will not grant 
an Older, under 19 6c 20 Viet. c. 108, s. 43, to 
compel a county court judge to do Ins duty, un- 
less it appears that he has absolutely refused to 
act HI some matter wherein he ought to have 
acted. Irvtng v. Askew, 20 L. T. 584. 

A mere qualified or temporary refusal, as by 
suggesting an adjournment, wuth a view to an 
arrangement, is no ground for issuing such an 
Older, which, being of the same nature as a 
mandamus, is to be governed by similar rul^. 
It, 

Finding of no Jurisdiction on Facts.] — A writ 
of mandamus will not issue to the judge of an 
inferior couit unless he has refused to exercise 
the duty which the writ seeks to compel him to 
peifoim. Where, therefore, on the hearing of a 
plaint in a county court, the judge, having heard 
the evidence as to the jurisdiction, decided that 
the cause of action did not arise within his juris- 
diction, and non-siutcd the plaintiff * — Held, that 
he hiid heard the cause, and that a writ of man- 
damus would not issue to compel him to hear it, 
Ins decision being final Kermt v. Bailey, 4 
W.R. 608. ^ 

Where a judge has entered upon the hearing of 
a plaint, and, from the evidence adduced before 
him, has decided that he has no jurisdiction to 
adjudicate between the parties, a mandamus 
would not lie commanding him to hear and 
determine it, even although he might be wrong 
in point of law. Milner, In re, 15 Jur. 
1037. 

Holding of no Jurisdiction in law*] — Contra, 
if, in a case in which he has jurisdiotioit 
he refuses to hear it, upon the mistaken notion 
that he has no jurisdiction to do so in respect of 
some preliminary matter, Ih, 

Indirect Appeal.] — The court will not grant a 
rule to comps a judge to do his duty when he 
has acted under a particular impression as to a 
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point of law m a case involving a small amount, 
and the effect of granting a rule would be to give 
the party moving an indirect appeal when the 
statute has forbidden a direct one. Brown v 
Taylor^ 18 L. T. (557. 

Where a judge in fact took a note of the evi- 
dence, but was not required to make a note of 
any question of law, or of the evidence in relation 
to it, after an appeal by motion had been rejected 
upon that ground, a rule calling on the county 
court judge to state and sign a special case, under 
^ & 14 Vict. c. (51, s. 15, was lefused. Rhodes 
Lwerjiool Commercial Investment ^b,40.P.D. 425. 

To Hear Witnesses ] — To enable the court to 
interfere undp 19 & 20 Vict. c. 108, s. 45, the 
county court judge must have refused to exercise 
the jurisdiction vested in him ; but where upon 
his refusal to hear certain witnessses tendered by 
the plaintiff, the plaintiff elected to be noii- 
suited -Held, that the court had no power to 
command him to hear them, as the nonsuit, 
whilst it stood, left the judge no case upon which 
he could act. Fortescue v. Baton, 5 L. T. 2(58 • 
see also Kershaw v. Chantler, 26 L. T. 474 ante' 
c d. 945. ’ 


, the judge to state the fret in the case for appeal, 
; or to set out the evidence of such other negligence ’ 
s was made absolute. Harrison v. Wdliams (5 
W. E. 655. ’ 

In an administration suit in a county court 
the judge decreed a sale, to be earned out by the 
plaintiff, of a deceased testatoi's propeity, and de- 
clared that one of the defendants was not a 
trustee under the will. The defendants wished 
to appeal, and a case was duly settled under the 
count courts Acts and oideis. After some 
months’ delay the judge fixed a day for the case 
to be presented to him for signatuie, but the de- 
fendants did not receive notice of this until too 
late to present the case on that day. On the 
case being presented for signature a short time 
afterwards, the judge declined to sign it Held 
that the defendants w'-ere entitled to an order 
directing the judge to sign the case. Clarlt v 
Roche. 36 L. T. 727. 

To order Cause to be re-entered.]— The Hio-h 
Court of Justice has no power to older a county 
court judge to re-enter a cause in his list. 
Morgan v. Rees, 50 L. J., M. C. 27 ; 29 W. E* 
213. 


To Review Taxation.] — ^A superior couit has To vary Order as to Co«?ts 1 -i. 

no power under lU A: 20 Vict.c. 108, s. 43, to given by ^*20 vL c 108 ,7^ 
direct a county couit judge to order a review of Viet e Vj. a j. ^ ’ ^^^1 21 A 

taxation of costs (hiffot) v TrutOnu 7 tt e i ’ superior couits to grant a 

783 ; slf Cex. 170 mo W ^ judges and offices of“oounty 

, J.. liu , iu w. n,. djb. courts to show came why they should not do 

To Eemove Petition from File 1 An insnlvonf r lelanng to their respective offices, does not 

filed his petition in a county conid, wd obUmed S tiiVSr!,/ 

an order for protection from process until tlip d IV ^ of a county court as to costs, 

appointed for7i,firs“iSn^ f R 2 a B 18 ^ 

his attorney applied to the county court judge 


for leave to withdraw the petition, on the gioumi 


that the date on wtmhTt ^77 uScntK'^I^ ms 1 

appeir uponit. The application was onnosed hv nnnrTtt^^* Act, 1855.] — The Registrar of a 

several creditors, and the county court ^ludgere^ the BdlsTp^^ob^™®'^ a summons under 

fusecl it, and adjourned the examination of the auullho thf n C ® 

mwlyent sme die :-HeH, that as the judge had ffiv Courts i 

adjudicated upon the matter, the court had no uimn i,™ f un order calling 

power, under 19 & 20 Vict. c. 108, s. 43, to order beXnc“fTr»n^tw 

him to remove the petition from the file, or dis- to adoct aM this was the proper course 

miss It, or name a day for the hearing. Corbett court ^ * m*i to the county 

A 4 H. & N. 4327 28 L. J., Ex. 234. ’ no cause W^ if ^7® “"“S' leaving 

tTc r • Junsdictlon ove? 

To Sign Kote or to Hear Case.]— A request to S,.7f ® &'nUampton Omc?a^ 

a county court judge, at the coJmeuSnt 61 L. J., Q. B. 706. 

tae trial, and before any specific question of law 

has been raised, that he should take a note of the I^kactice. 

evidence, as it was an important case and mie’ht Partv (JaP />!•+«•». • j • i 

go to the superior court, is not a sufficient reuuest Oi 7 Prv ^ denied right of audience.]— 

withm the meaning of s. 6 of the County Courts midieuVp w ^ vsolicitor, when his right of 
Act, 1875 (38 k 39 Vict. c. 60) ; and thLfore a i® “a party ” 

note which the judge afterwards took, and which Aot^l866 mT^O^vtr' Courts 

he staM was an incomplete one, and not such as entitled to nimlv tn tvf*’ ®‘ therefore 

he would have taken if he had been requested to to comnJ? ?® «otirt for a rule 

In an action for negligence, the judge of a alMummff ^ ®o™ty court for 
county court found for theVaintifE, in givLg to ito ^^d i^® court acts appW 

^® imaginf ceding 

ttot the evidence given as to the negli|^ence If a by rSf *^® court is 

third person was tmo, and that oxeentfo. ,.51 ■ ■ ®'^ ^ict. c. 108, s. 43 • and tho 

person, the accident would leg^^^o/^he iuder*i7^°^ rights and privi- 
1 «ii cironmstances a cJe. “°.^PP“°?«oh > the 


1 , not have occurr^.- YnlS’esTd^SL^ ^ to"X 

• rule niai, obtain^ by the defendant, j n. f 22%®'/!' . 

feA ^ , j waIsI 
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! K '«”'x 0 .‘a »"» lu^sir' ■■ 

ATT ” a couxity coui t jmljTe to sii^n a case 

on appeal, should be made to the superior court, i • t t. ^ 

and not to a sinsrle .lud^e thereof. CfarJie v Mistake m Law or Fact m Matter within 
Roche ^ 35 L. T. 705 ; 25 W. R. 309. * ’ ^^^isdiction ] — The court will nut issue a pro- 

hibition to a county court where, having Juris- 


not presented to the"^ judge "for IdrsumatuTe^tiU erroneous its tlecision, where there is ^juris- 

nearly six months after the day when iiidfmient ! 16 C. B. (H.a) 

TXr<Ta rTITr/m "Krz-v J j J! J n . 1 . HifO. 


was given. No seculity for costs of the appiSl had' m, . -n ^ ^ . , .x,. . 

been given. The judge refused to sio-ii the case prohibition 

Thereupon a summons was issued by a ludo-e 1 proceeding in a plaint 

at chambers in pursuance of the 19 It *'’0 Vim I '^'heie evidence i-especting title to land is given, 
c. 108, s. 43, to compel him to do soTbut no question of title is material to the 

affidavit of the facts was sworn till two <lav^ | of the case.^ Mocfo/i v. Gnaid JufiHUm 


YViTiU) TVVVIH im bVVlJ (UIV^ /-I T A ^ir T» -j.-, 

after the summons issued. On the heanrur mu ^ 

of the summons the county court jiahm did not • 7^^ refused a prohibition to restrain the 
attend, and an order was made that'^iie should proceeding in a plaint liefore him, 

sign the case. The older having been served face of it stated a matter 

upon him and disobeved :— Held hist, that jurisdiction, and the facts were con- 

assuming that the summons ought ’not to hak‘ on which the question of pinsdiction 

issued, except on an affidavit, the want of such was at liberty to mc|uire 

affidavit was an irregularity only. Fuchec y deeision on the merits being 

Stucmy.'^ E.k N 521 ; 27 L. J., Ex. 453 , 4 Jur.*, ''W P<-unt on which the fpit‘Htion 


(N S ) 956 ; 6 W. 11. 625. 


of jinisdiction arose. 


sCpIi V* I/fCCl}, I L., 


Held, secondly, that after the order had beeni??;,"^ !•> Jur. 

served and disobeyed, and the rule for an attach- t* i ^ i . . , 


nient obtained, it yas too late for tliu county 
court judge to object that the case was nicoi'- 


A defendant was sued in a (siuiity court in the 
double capacity of o\ecub)r ot A. and adinima- 


reotly ‘stated, or that the summuus had issued Ue objected that the 

impiopeily Ib plaiutnls ought to (Meet in which capacity they 

Held, thirdly, that the order that the c.mi.iy Juni and fart lier that there 

court jiKlge should sign the ease was rightly '-‘'’‘'‘'‘''y "j'lt "f attorney wlio amK'arc 

made. Ib. *^111 snppoit ol the claim liad lH‘eii duly authorised 

1 by the plaintilts, who were the guardians of the 
Delay in Application.]— A judge of a county 1 1?’” =SPi“''''>b *'> l>i;ing the action, under & 6 

court directed a jury that tho‘ jilamtiff was I "'’crruled ^ both 


entitled to a venhet, but oulv lor iiommkl I Kayo judgment against the (lefen- 

damages; they, however, returned a veidict for i bleld, absuming the decision to 

10/. ; the judge then directed it to be entered for 1 correct, that, as the judge acted within his 

Is. More than a year afterwards the court was I ion such objections affiorded no ground 

moved for a rule calling upon the judge to enter ’ 

a verdict pursuant to the tindiug of the jury : — i b) Ex. 201 ; 13 L. J.,^ Ex. 31b. 

Held, that the application was too late. Coke v. Ji-idge of a county court, notwithstanding an 
Rmes, 7 Jur. (n.s.) 545 ; 4 L. T. 306 ; 9 W. 11 . , plaintiii that a plea of judg- 

^ y J I recovered in another court for the same 

debt was tine, gave judgment for the plaintiffi. 
Appeal to Court of Appeal.l—An appeal will c*>nrt refused to grant a I'ule nisi for a pro- 
lie, under s. 19 of the Judicature Act 1S73, from ^^^ition. the question decided being within the 
a judgment of a divisional court refusing to onler ^ 

a county court judge to settle and sign a case on ^ ^ ^ ^ L. J., G. 1 . lb ; 11 

appeal under the county courts acts and rules. 

Clarke v. Boelie^ 36 L. T. 727. , 

The right to appeal from an older of a _ New Trial for alleged Misconduct of 
divisional court, discharging a rule for an order 7 -Tiohibition will nf>t lie where a county 

onacounty court judge to hear an action, is not has granted a new trial on the 

taken away because s. 11 of 19 k 20 Viet. e. 108, Ibe mise(»n<luct of the jury, although 

which substitutes such rule for a mandamus to was no evidt nee to warrant bun in so doing, 

the county court judge, enacts that, when* any J,* '’^diji'ct of the action and the application 


superior court shall have refused such rule, no 
other superior court shall grant it. Murf/aa v. 
Bees, 6 Q. B, D. 508— (\ A. 


H. FBOHIBITION. 


fora new trial wen* within his competence and 
jmisdiction. v, London Tmamam Co. 

or Bey, v. (leeen oedi (hunty Court Judye, 60 
L. 'T. 218 ; 37 W. B. 132— C. A. Affirming 6T 
L, J., Q. B. U(J. 




1 In what CUhes Erroneous Construction of Statute. 1— In 

1843, B,, being a trader owing debts amouhting 
Improper Eeception of Evidence.]— The court in the whole to less than 300/., obtained an order 
will not issue a prohibition to a eoimty court, on for protection under 5 & 0 Viet c, 116. The 
the ground that the judge has received improper debts specified in the schedule to his petition 
''vidence in a cause before him. JJanfori, In re, exceeded 200/., and remained unpaid in 1851, 
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when, having incurred fresh debts, exceeding of 12 &; 13 Viet. c. 109, s. 39, and a motion to set 
200Z., he petitioned the county court for protcc- such writ aside may be made in either of the 
tioil. The judge decided that the debts incurred superior courts at Westminster. BaHde^oij^ In yn, 
at the time of the order for protection in 1843 4 Ex. 504 ; 7 D. & L. 210 ; 19 L. J., Ex. 44. 
were not to bo tahen into account, and therefore It is no answer to such motion that the attor- 
B. was entitled to protection as a trader owing ney of the applicant has not entered his name 
debts amounting in the whole to less than 300/., and address in a book at the I’etty Big Office, 
within 5 & H Viet c. 116, s. 1 : — Held, that the pursuant to 12 &: 23 Viet. c. 109, s. 44. Id. 
construction of the statute in this respect was a 


matter within the jurisdiction of the county 
court judge, and therefore, if erroneous, a pro- 


Ejectment— Value of Premises.]— At the trial 
of an ejectment, the judge, after hearing contra- 


hibition could not issue. Bowen, In re, 15 Jur. dictory evidence as to the annual value of the 
1196. premises, decided that it did not exceotl 20/., and 

gave judgment for the defendant : — Held, that 
Matter Outside Jurisdiction.] — Where the the court would not giant a prohibition to 
parties to a plaint appeared before the judge, restrain the county court from proceeding with 
and consented to a reference, without objecting the cause upon affidavits, suggesting that the 
to the want of jurisdiction, but one of them, decision of the judge was against the weight of 
during the progress of the reference, objected to evidence. JIdner, In rn, 15 Jur. 1037. 
the jurisdiction of the arbitratois, on the ground 


‘that title to land came in question, and the 
arbitrators proceeded with the refeieuce ; — Held, 


False Imprisonment — Damages for Malicious 
Prosecution.] — On a plaint in a county court for 


that he was nevertheless entitled to a prohibi- false imprisoment, the evidence was th it the 
tion. Knowlen v. Ilolden, 24 L. J., Ex. 223, defendant directed the police to arrest the 
A party who objects that the county court has plaintilf on a charge of felony, which the police 
no jurisdiction to determine a plaint, does not accordingly did. The charge was unfounded in 
acquiesce in the juiisdiction of that court, or fact ; the judge of the county court, in his judg- 
waive his right to a writ of prohibition by obtain- ment, used expressions indicating that he gave 
ing from ^ the judge the statement of a case for damages in respect of the unfounded charge of 
the opinion of a superior couit. Jackson v. felony .---Held, that the cause of action aliegud 
Beatimont, 11 Ex. 3U0 ; 24 L. J., Ex. 301; 3 in the plaint being one over which the judge had 
W. K. 521. .... jurisdiction, and the evidence having proved it, 

A total want of jurisdiction cannot be cured prohibition would not lie, even on the assumption 
by the assent of the parties. Jones v. Oioen, that the judge, in estimating the damages, erro- 
5 X). & L. 669 ; 18 L. J., Q. B. 8 ; 13 Jur. 261. neously took into consideration matters, the 
io fyi -rr- 4. /.t -I subject of an action for malicious prosecution, 

Effect of 13 & 14 Vict. c. 61.]— The andthereforenot within his jurisdiction. CJikcrs 
13 & 14 Yict. c. 61, s. 14, giving a right v. Savage, 5 El. & Bl. 697 ; 25 L. J., Q. B. 85 * 
of appeal, or s. 16, disallowing a writ of 2 Jur. (ks.) 137 ; 4 W. B. 117. 
certiorari to remove judgments or orders, does 

not take away the wTit of prohibition in cases Loss of Time— Malicious Prosecution.] -A 
where the county court is acting without juris- plaintiff sought to recover “ 17/. 12.9. Qd beiiKr 

foi' moneys paid for loss of time and atte’ndauce 
U J., Ex. 381 ; lo t^r. 932. before magistrates unon a comnlaint nnd 


. before magistrates upon a complaint and infor- 
W here an objection IS taken to the jurisdiction mation of W. on behalf of the defendants.” 
of the judge of a county court he ought to enter The plaintiff having been summoned before the 
It on the proceedings, m order th^at a superior magistrates for riding in a railway carriage with- 

courtmYsee if there is ground for a prohibi- out having paid his "fare, the summons was dL 

^ missed with costs, and the action was brought to 

«. - recover the expenses occasioned bv such sum- 

lO^Ho Vief that the plaint was i/substance a 

Vict. c. 108, s. 42, the doctrine that pro- plaint for a malicious prosecution, and that an 

county coin ts is taken order for a prohibition was properly made. Hunt 

away from the superior courts, must depend upon v. Booth Staffordshire Mu, 2 H & H 451 « 5 
the question whether the prohibition should go W. B. 731. ^ , o 

or not. Zawford v. Partridge, 1 H. & N. 621 ; 

|6 L. J., Ex. 147 ; 3 Jur. (n.s.) 271 ; 5 W. B. Excessive Execution.]— It is no ground for a 

pi’ohibition to a county court, that under process 

Before that a ^ -that court to levy a sum within its juris- 

Before that Statute.]— A writ of prohibition diction, the officer has sefeed nronertv faff, 
to i strain a judge of a county court from further greater amount. Summers Ex Darte 2 O T T? 
proce^mg, in a matter over which he had no 1284 ; 18 Jur sk 2 W B ^ 

jurisdiction, was a writ as of right. Jachson v. * » ^ 

’ Committing Discharged Debtor.]— After re- 

disclosed no suf- sohedtile. On a judgment summons he nleadp.! 
toeht ^ound of, prohibition on the face of it, his discharge; butX judge rtwittSf 

18 Vic/bw ^“39“ M t X® “ payment ol the debt by 4^1 

jp. 440 ’ “ ’ ^ “d afterwards, on default, for 4 wm- 

> wit of prohibition issued out of idie Court Stat^wlo hadte^tap^L^fSh^^^ 
.haucery IS a proceeding within the meaning titled to his dischar^^tXs ^’mif L ^r?^; 
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in the exercise of his powers on the inrt nf 

ip;-H;“rSS- 

Irregular Service of Summons.! — in nn 
action of ejectment iiroiierlr lirnucUt in tlic 

the'b^iUff ‘f ’it"" “"'f he dehvereil t<, 

* ^"‘ty ch'ar <la.VN at least iieforo tlie 
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62 L. T. 42 ; 88 


L. J., Q. B. 24 ; 24 Q. B. D. 27 • 

W. It. 287. 

_ Time of Issue — -After Judgment.! — .V nrnhiiii 
tion m,ay issue after Judgment in a counlv court 
tor an exc^s of .luristlictiou not appearing on the 
face of the procea lings tliere. v. 

n.mlU, 8 Kl i: Bl. ; 2 ('. L. R. 1707 ; 28 


C°our?R''l’ "" 1 '"- ‘•"■*'of’\hf (Vmntv I oi/tl*’'l“ (**'« ^^a" not wised 

Couit Euhs, and the judy-e of the countv idaint, but the party is taken 

ww to waive tluscimditinneveii fPPomteiL the court wdl not affcer- 


conrt hoc To ’ rue countv 

f 1 tlos cim.litinn even 

wheic, th()iu,di tlie bailiff has not received the 
summons f. .rty days, he has vet served ff on Hm 

asicquued by the latter part of the same rule 
If under su(‘h circiimstaiiceN the judi?e proceeils 

tL hSV ^ defendant not cnuseutiiii 

set adfi T ^ defendant, will 

set aside the judgment. .Seinble, sueli a iM.e is 

not matter nt prohibition. v. 


thily appomted. uuu etuuT wui nor affcer- 
of prohibition. iSteremtni y. 

13 Jur. IIOH. 


Issuing Fresh Summons. —An annheataai fi.r 
wn ^*’'>J’o(‘tly made, and the plaint itself 

omaZ-'of ‘VT doleudaur.as 

sen! e l, but the sumumns de- 

jc ibul him as ixieiitor ol W, Tlmnipsou. At 
tin heariim. the pidy,.. upon n }„ i,ju ufi,H^,.nt<d 
o him that th(‘ statute <tf limitatnmH wiadd m- 
forvenc to a.icctcd'n t h . 

XTT '‘'‘''...indil'nnZ 

,v r'''’ ' >I'C cm, m.miM not 
lutufdi ultli ,l,|. talon ip- tin iinl.., 

idwfw V. 7iw»7c, .-, ]». .V L ,;.V, 

230; I2Ju,.,1i.-,,. 


if 1- j..‘(i. 


K. „ri ®-’*^‘icutioa has 

court, and the defen- 

p ohilntioii will go to restrain tliat <'oiirt ftnm 

"■ ‘'‘I'e'iU's upon affiilavit, 
t ough not on the i,,c,. of llm iiroceclmgs, that 
title to corporeal hcicditamentscamc iti ipicstion 
j m the cause noth,, t the mdg,. had no junsdic- 
itioii. yW<// t. II«,v//c, .•{ KI. ,v BI. I!!,.-, : 2 

..'A-p-.l'T' = -•* •>■• *!■ i'- 268 ; IS J,t,.. ,-,7,s : 

- v\ . u. b>,). 

' ,, " I'csscssion \uis cxcciitod on 

u-A r ’ it'Oiiind fo, .a 

uiir of pinluhiiion on the ,-,ih. «hi,'h H,.sse,vol 
on the ludp,. „f til,. npwmdsof 2Uii 

miles fiom Loti,l,,n. o,, n,,. 71I1 ;— Hel,l. ihat thi- 
apphe.iii, U.i, n,,t lat, . 'phi' ismit made the 
nle .ihsolule torn id-it,.f prohibition, mseitmg 

' ‘V"'”"""- -'"'"'y. l). .V 

L. M,» ; is L. ,1., ij, B. s . Pi j,„,_ 

A plaint hiuiiig li,.(.n bioiiulit m a <.ot,ntv 

^sco '.f «eptemt>er, 
>-, the ilLteiiil.mis e.xeeptetl 10 the jmisiliction, 
01 the .ground th.i, the matter wa^ a ,l,s,mte 
helwe,.,! membeis ot „ friemlly sirietr, which 
d\ tile rules ot the society, was to be settled bv 
a committee of the soeiety, and that the c<nmtv 
court ha(l therefore no iuiTNlkuion hy leason of 
IS A 10 \ ,ct. e. ,13. s. m. The judge overruled 
the^ "’dW'tion, and gave n vei-iliet for the 
plamtift. Between tl„. 2mh and 24th of 
4 eptember notices were* st^i'ved on the plaintiff 
ami his attorney, and on the jadtre and rcLOstrar 
‘•t he court, of the detVu.lant's uiteidit.n to 

f prohibition. On the Sth of Oeto])er 

issued luemdarlv on i ^icteiulants weie siuTe,! with an order fions 
inuleranimder (dthe* and costs : and on the 

1 nth of OetoUu- om‘ oi tlmm paid the amount to 
tiu loj^nstrar. to a\oid an execution. On t}i(‘ 
.siune day a summons y-as bdviai out on }>.*lialf 
nt the defendants, <Mllim. „ii plaintiff and 
the jmlw to show (*aitse why a pruhibitimi 
fpl ^nmmons was serve.l on 

1 iti ^ntober, beim^ returnable on the 

1 1th, when it wtis adjouiued to the 24th ; on the 

l(>rh nt r)f‘0«h<.v . . V .. 


jhibirioii issued 
ht‘. of liis o\vu 


Amending Particulars.!— A lu 

to a ecimty ,.„uit jndue: wlieie 

authority, and withmit tlie euns, m ,,1 1]^. niuju" 
tiff, amended llu' particulars, uith a tiew, ),v 
reducing the plamriifs ,leuund liel.nv t',, 

-V'™'*.'' ''oitit jiuisaictiirn. //,77 v 
™ L- ti- "24 ; 24 L. .1., Ex! 

1.4/ ; 1 Jur. (^K,.s.) Iii7 ; iv. r, ]7]_ 

Irregniar Executioa.]_Tl.e ,'.,u,r „i: q„„ 

Bench will net grant a wnr „f prelnhiu,,,, t„ 
the judge of a comity court to ri stia,,, him f,,.,,, 
exeeiitim* a fi. i.i. wliieii lia 
the iroo(is of a defeudaiit 

enuuty couit. Th(c leniedy is to upjiiv To the 
COUIT Itself Old of whicdi the execution issia.l to 
HUu proceediims. Herman v. Sheltlra *> Ar li 
4oo, 

2. PliAOTlCD. 

JrAiJtKifsss; ,s t iiKSWTs * “ . » «» 

(roi-doii T. Fmm'iH, 82 I,. ,|., ]>. ns ; f/s'isf [>’ oRh 'iV* n 'ffl t**'-' 



giound a piohihition ought not to issue. Di'iitim 
T. . .Vtirn/iull, 1 H. it r. l!.-,4 : 82 J,. ,J Ex «y . 
.Jur. CN..S.) 887 : 7 L. T. lis!, ; i I W. R. 268. ’ 

f... !i "* ”■ county court 

for ho iiUimtiff, oxeeutioii issued, and a le^ was 
madeon thu detom hint’s goods ; but, before the 
fw f ^ prohibition was moved for Held, 
that the dfendaut was not too late. Ximptoi 

14 J Jr 762. ; 


2.V,; llhliil 

Asp. M. C. 

Chambers. J—An application f,„. 
a wilt of pioliihition ,0 a, comity court mar ls‘ 
made to a judge Hitting at chambers, notvvifh- 
standmg Ord. idX. r. Hu, of the Rules of the 
!«««' '^hich provides 
“ prohibition to a 
. mnty ootmty . , . . shall brought by notice 
of motion. £.irtg v. Charing Crom Jianh, 69 

tou IV, 


!4 



I , f" Is 


82 



COUNTY COURT- 

S"."I ”" 

fnirtiAv® claimant, a prohibition lies to stay the 
fnither pioeeedings, imdei the execution if the 

sufficient 

Mter Nonemt with Costs to Defendant 1- 

wnSw l«<ia:ehas taken time to 

consider as to nonsuiting a plaintiff nn tin a 

tele”to°Hi^'‘c* by reason of the 

tion « 

nZ^mt to of ^ 

K OPAPP. 

Jur (N ? ) 271 , -, W E 291 ^ d rv UF appe 

L JUE^rsDlCTIOif 

itAf Rule—statement of Grounds 1 - 
nrohitohZ'"? . 

a *’-? "’'® “ “^ 1 - f™ 

(N&)41b OWE 443 

Service of Enle ]-Wheit a luktoi 
tion to a couiin couitins diitcted tc 
on the phmtift and on the lud^e serv 
ittoiiiey of the^ phint 

1 ^?urVs)n 9 r"®''“* 

Appeal to Court of Appeal 1— in a 
from the decision of the divisional co“ 

fo'’/s’7Zf to ? fo 1 coun 

cZavon^fJ \ f ® lehte 

."fr,vissrj's 

An appeal lies luthout leave fiom the 
pLhibihon°tZ -ur appheafc 

fpB”ivwn,vi,?j 


-Prohibition, i 

2 Pm titular Caws 
a Liveipool Conit of Passage, 1008 
0 Palatine Coiiit of Lancastei, lOP 
c Stannaiies Couit 1014 
(I Othei Courts, 101 5 

3 Ofhcei ^ /S'td? Public Officer 

' E County Court — See County Court 
F Mai or s Court Mayors Court 
G- Admiralty — See Shipping 

H B 4NKRUPTC Y — BANRRUPTCI 

I Divorce — Ste Husband WTt:i-n 


A.L — See Appeal 

- OVER Foreigners etc — S- 
■It lb I^tepaation4l Law 

issuing a 

IT B " PBLXCIPLES AS TO 

Power of Crown to Establish ]— Thoneh th 
cionn by its pieiogative may establish coiSts t 

Act committed in Foreign Country ]_ln ordei 
that an action may lie between pLies m tZ 
countiy in itspeot of an act committed 

It is not necessaiy that it should be the subieet 
of civil pioeeedings in that oountiv TheT?e 
laid down m ^ ^he inle 

17 ^'l P^ D irrT^ (46 L J p’ 

5bS , 45 W E ^ ^ Q B 2S1 , 76 L t’ 


A totol^^TT® " does 

(«-v. 

4,lJui (Is) 706 

Aas no powei to allow seivice of , 

'aSerhfvZ^xeed toaS 

isdifitior, +o 3?at the__ comt 


COURT, 

A GEJfEKAL PEUfOIPlES AS 

B Assizes 

0 Chanoeet Jueisdiction 

I> ISESEIOB OoiTETS. 

1 ^^TWTGZ FTinm,‘nl/ilt_ t fiOA 


w 

I 
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Mfilled lleg v Rmr ,//, 64 L J M C 69 saiy Tf hfajii'i v Wishni, 12 C B 44 21 L J., 

[18%] 1 Q B 68, 14 R 90, 71 L T 812, 46 C P 116 16 Jni 411 

iiS. 19 J P 68 — C A Iheiefore, wheic aconvioUd telon made abona 

Where by consent of both pnitres the 'vcnne hdt issi^mtnt of goals nftci the commission 

was Hid in L — Held that no ob]ection could da> of the as-aize^, but befoit the cHy on which 

afterwaids be taken to theaenue noH-Mthstind ‘he was actinlH convicted —Hekh that the as- 
mg it ought, under an act of paihament, to ha\e signec < mild the actual of the c<m?ic- 
been laid in S Futnjud \ t^tnnqei 1 Bing tion dthrugh the icconl mentioned only the 
(N0)C»8 4 M Sc “>78 , L J C P 314 commission da;^ md that the assignment was 
Acqme&cence oi consent does not gi\e to a valid Jh 
couit a luiisdiction of which the coiiit is not 

possessed Bn^hoffshenn Bt Aifl nut In Commissions of Oyer and Terminer ] — In com- 
ic, "i? L J,Q B 16S 20 Q B JD 202 h> W H niissu ns of (\ci md teimmci whih the whole 
S'!! b P, Beq ^ bluoqtdiup (mntq (oint Hdvit the instices named in the commission 
Judge *>7 L J Q B ^148 20 Q B D 24S, “)S constitutes the couit ot o\ei mdtciramer, each 
L T S(>^ hi W E 470 Beadq \ idlunt^ 10 ]udgc sitting urn lei it lepie^ents the couit , so 
^ I tint whit Cl ei takes place bef< le a single judge IS 

criisidciedabdonect iistnictnch befi u the whole 

Wamr by taking Step J—W hen plaint iff c jmt Luetsui \ Ibg 10 B A s 404, 38 

and defend mt b^th lesidcd out of the count\ ^ L J ( 07 T 11 4 Q P 104 20 L T 

palatine ot Lancistei and the emse of ictionUs^ isW L 2il 
aicse also whollv outside the < oiintc, md i wnt 

of summons issued ( iit of the ( oiut ( f common Jurisdiction of Judges ]— V iinL« < f msi^ehas 
pleas at Lincistei w is sen < to the defendintsi nitiioi tc t f i Iti the ( lut i m\ out ct it to 

,44..,,.,,^ ... Cl. .it;, . .6 6 T . . , T „ t > , , . . f . . 


attoinc’V in Stiffoidshiie who gicc m undci Ic ! mi 
taking to ippeii iml ifteiw ii Is did ippeii — tslunffisi 
Hehl that the sci vice could not h sit isilt is juu 

any inegulanty hi I Utn w ii\c I b\ the i| p si - 1 lii> th n 
ance Ouitou \ Budtitlh HI It I s? lii he 
L E OC P ISO hll r 22 22 W U 172 him in I 
On i bill ioi s itisf u tion if an uimut\ | nabk i lutwln 
out of lents inlet isumseiuo IIa b<md ml c nt in|t 
moitgagc the detiuhnt invni I > h uiswii 2h 
set up e put ibk eiieuinst UK 1 s is i (kUn t ml 

eximined witnesses m sip \ it i i it — IB Id tint Quarte 

it was too lat( to set up m ub|<,etum 1 tlie pu — Ih ii 


U ! md i1 iiin t IS IK t I ie-< ne Im it md the 
du nil Is hum I t< < \i ut< Ins id is md to pit- 
sei\ jinet in I it nistm I t tint Ik im ites 
Ills th t.i*> 1 dis 1 1\ sn h 1 lus he s uiltyof 
I i 1 h ( nt Hit t « { lit V [ ] I -ml issui d by 
him 111 I } ted ii tin < ntsi I i tin w ill ot the 
I lilt wild tin ju L wissittng — Hi Id such a 
c nt iipt sini // ( s/yu tf ) In 2 i &F 


Quarter Sessions — How they are affected hy ] 
■Ih iiitliuiti ot uuitsH (uiitu sissionn, 


dutioii on the giound tint the I j lint iff s K me K iwhethu fu i< nntc <i ibnuigh is not in Iw 
was at Hw B/Z/no/n \ Jftiniti i P ( i | >uu i tliii dcteimine 1 i suspui ltd bv the (omingof 
Filing a (loss hll juevuits iin objection to the ju Les uiti the count} und i then umimis- 
the juiisdictum Jtutgtss \ Aluaft I Ekii sj u < t issi/t eui in I tuminu ind general 
100 IW Id J21 s.,ni ddiveit ilthoiiHi eenuall} speikmg, it 

If, in in ecdesi istical couit a paity is cite I n w nl I be im imement md impu pu that courts 

resilient within the juiis lietum md qpeais md d piuru sc-sioiis tei counties shoukl be held 

pleads without objecticn he c in not ilteiw uds toufuiiudl} with the assi/is iu tin same conn- 

put that f let in issue indmsuchcise inmtu- ties Snuth \ i?n/ H B 7 tB IS L J 

venei is not at Iili iti to laise an obiection to H ( 207 
the -junsdietK n on tint giound (huliesUt \ 

BonegtfJ, t» "M idd 171 Warrant of Commitment for Contempt by ] — 

No ippeaianee 01 answei Will gne i juukIic Aiuiitit issi/e I ung i supuioi (nut iw ii- 
tion to *1 Imntnl eouit (rtHti-v Bufhetiotth \ i int t cunmitmeiit fei cuitenipt need not set 
Vessel! 171 P(HH^ BaUinu>it^l'\is sen 44o uit tlic pait eul us c f the untunjit letuundez, 

It put ft (> H AN 717, 7 Jill (^ s ) ‘>29, 4 
Inherent Jurisdiction as to Costs ]~~U hen m L X 2 H» 0 W K "HO sp lo i b (ns) 3, 
Act of 1 nil imuit guts jiuisdietion to leoiiitto 10 L J ( P 321 7 Jui (^s) "71 4 L T 

determine questu ns but the ict is silent is to. ^2^ 9 W E 832 


costs, the couit h is inhui ut jimsdictiun to oidei 
a peison who Wion^h puts it in motion to piy 


Clerk of] — Tlnngh the eluk of assi?c and 


the costs of lus appiieati ill Banghy bettifatq dukof ui ii^ns act is uthceis of, and tie sub- 
gf BtuU for India )S Jj X, th sr» , 30 Ui 1) jeet to the eontiol of the euiit, and then names 
288 , 60 L P 791) — I A» iie insetted in the commissu us ot o^er md ter- 

miiKi the eouit st ited th it thue ne\ei was an 
inst nu e e f then letnig iindei the eommission, 
B ASSIZES d they had no luthonty to decide on any 

(pubtion Udimtd \ 2 Pemi Kep 83 


Circuit] — A eiuiut is contniuouH liom its 

commencement to its teimm itiem (hfoidhhtti Fees of ]— -By 10 tio 3, c 74, s 30, the 

Sheriff), I/ue, 2 tai A fv 200 fe P Amui^ dtik ot ashive on e leh ciiciut wa& entitled to 

leetivt a c Cl tain tee foi every petnon convicted 
^ a tiansportableoffe me (except petty larceny), 

Time during which Assizes Continue ]—Al- and sentenced to transportation, Ixaid labour or 


ough, by contemplation of law, the whole time confmeuient in the house of collection, and for 
assizen continue at one place is persons capitally convicted, who afterwards re- 
idered for some purposes » one legal day, ceived the kings pardon on condition of being 
the particular day on which a oonviction transported or impiuaoned MeHwood r FmiZ 
took place may be proT^ wbm neees- ( 2 H, Bl 220. 
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— - — Liability of.] — If a dork of assize draws 
an indictment with, unnecessary prolixity, he 
may be ordered to pay the extra expense, 

V. 1 Leach, C. C. 201. S. P., Eea- v. 

1 Doug, 193. 


C. CHANCERY JURISDICTION. 

Principles Governing.]— The jurisdiction of 
the court of chancery cannot be taken away 
unless l)y express words. Bi/me v. Bi/r 7 ie, FI. 

K. 435. Affirmed 2 Dr. & War. 71 : ] Con. & 
L. 189: 4 Ir. Eq. R. 021. 

The jurisdiction of the court of chancery can 
only be taken away by express words or words 
creating a necessary implication to that effect. 

V. Buhl hi Coj'pomttoji^ 1 Bli. (KS.) 

The jurisdiction of the court of chancery is not 
ouste<i by a limited statutory jurisdiction con- 
ferred upon another court, and is properly in- 
voked where the purposes for which the limited 
jurisdiction is conferred are at an end, or where 
the limiteil jurisdiction is not e<jual to the com- 
prehension of the matter in dispute or can only 
be ex(‘rciscd on terms destructne of the right 
claimed. Tuoup v. Birardo. 4 De D. J. A S. 489; 
31 L. J„ Ch. 91 ; 10 Jur. (K.s.) IKU ; 11 L T. 
399 ; 13 W. R. 147. 

The Court of session has no power to alter, 
vary, or dischaige any order of the couit of 
chancel y made under the jurisdiction of the 
great seal, which is as much the gieat seal of 
bcotland as of England. Bute LVaequh') v. 

2 (-Jiff. 582. Affiimed on appeal, 4 Macq. 

4 L. T. 182 ; 9 W. R. 722. J ^ ^ ^ 

Bill may lie brought to foieclose lands in mort- 
f^ige out of jurisdiction of couit, if persons be in 
the jiinsdiction. Auau., 1 Salk. 404. 

Tlie court has no jurisdiction to restrain a 
trespass wdneh does not amount to wnste 
V. B iuijwood IIujli waij Board, 1 8 W, R. 424.’ 
ihe court of clianceiy has no jurisdiction 
to diiect the restoration of the interior of a 
church to its iormer condition, from wdiich it 

DeD. I. A.I. IL ; i ,Lu-. (n.s.) SrA; 4 L. T. 005 

^ allegation ■ 

that a court, legally constituted, is not pioperly ' 
competent t < » < leeide (luestions within its jurisdic- ^ 
tion, and wdicre the legislature have given juris- < 

imult its decision tinal ; if any inconvenience 

exercise of'thejunsdiotion, i 

the legialatuie alone can supply a remedx^ t 

L^cliir^ V. r,r/M/,YB«xv. wr?3 1 

"'hich this court has *■ 
writ courts, by means of the \ 

witliiT^ “TtS “ those courts t 

r.in 1 d ^ J'*‘'''’‘t>chon which the law has j 
assigned to them, and not to correct any error 


.1... .1,0 r.rtto. ThTiS aS 

Court was mh, according to its own pmefe 
pwceed to judgment upon the merits 
apmst a party who had never appeared were 

Jur. 337.’ ^ 5 

Before the court of chancery will interfere to 


h ^ S • 

Jfim '*■* ^ 


fvs coirect a judgment in a customary court, it must 
he be shown, hrst, that there is no remedy else- 
P.C wdiere ; and, secondly, that an error has been 
•y, committed against conscience. Semble, that the 
juiisdiction is to direct the court below to 
review its decision. Blunhett v. Burlington 
(Zc/y 7), 1 Jur. 375. 

^ The stat. 6 & 7 Will. 4, c. 115, gives to persons 
of dissatisfied with anything that has been done 
ly under its provisions an appeal to the quarter 
U. sessions. This would not deprive a party 
& aggrieved of his right to apply for the inter- 
ference of a court of equity, if he was in other 
m respects entitled to that interference. Beaufort 
ds {Buhe) V. Beeld, 12 Cl. & F. 248 ; 9 Jur. 813. 

± The court of chancery will not entertain a 
5.) suit to enfoice the making or repairing railway 
accommodation works, unless recourbc "has been 
ot had in the first instance to justices, where by 
n- act of paihament they have lurisdiction in the 
a- matter. Ifood v. XoiBi- Eastern Bg., 40 L T 
3d Ch, 17 : L. R. 11 Eq. IIO; 23 L.' T 433-' iq 
re 5Y. R. 266. ’ 

1- A couit of equity will not interfere in every 
ij breach ot contract, nor although a party may be 
It entitled to large damages. Exceptions in cases 
P peitormance, or irreparable damage 

L. heale v. 1\ e.st Jllddlese,r IVater/corhs, 1 Jac & 
Walk. 370 ; 21 R. R. 183. 

i\ Equity will not, under pretence of a trust or 
)t any of its own notions, suffer a party to evade 
le a beneficial law. Att-Oen,y. Ilindley, 1 Eq, 
it Abi. 131. 

The court will not interfere on behalf of a 
h plaintiff, w'ho claims relief, not through direct 
; equities of his owm, but indirectly through the 
equities of other parties, on which equities those 
imrties themselyes do not insist. Boherts v. 

Q Bo^-on, 3 L. J. (o.S.) Ch. 113. 

_ This court, when it can consistently with the 
1 instrument executed by the parties, will do that 
. which IS the highest equity, make an equality 
. between parties who stand in the same relation 
1 Imt It cannot do that contrary to the plain mean-' 

t 10° Jm 3‘:)3 v. Eh/tty, 9 Beav. 437 ; 

t _ The absence of a remedy for a supposed WTong, 
in another place, is not of itself any reason for 
I this court assuming a jurisdiction on the subject. 

Ihe case must be such as to bring it properly 
■ withm the jurisdiction of this court, on other 
'^yedlmgton {Bulte), 9 Beay. 
o79 ; l.> L. J., Ch. 461 ; 10 Jur. 697. 

A court of equity will not interfere on points 
ot morals, except when they are mixed up with 
the administration of civil rights in property. 
(rartsule v. Outram, 26 L. J., Ch 113 • 3 rnV 
(N.S.) 39 ; 5 W. R. 35. ’ ’ 

A court of equity will not declare future rights 

Ifi.' them to be 

detei mined when they come into possession. 
Munwj y. Moyers, 16 Ir. Ch. R, 520. ^ 

Ar pi’esent, vested, 

01 continent, however future and remote it may 
oe It it be a present interest, the party repre- 
sen mg it has a right to file a’biU to havefte 

future O-'^Peotation of a 
iow f ^ l>ai)pcmng, which may give an 
mtutbt, confers no such right. Davis x^Anqrll 

XXVr.^f:®-^ 

n? rtfTp lemedy m equity, supplementing that 
of the common law, and the legal remSlv is 
, subject by statute to a limit in point.of tinm, a 
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FIhP^B9?s 

stHhifm!! enforce a_ right springing from a 
},,iepjjj„ J is analogous \n 'a bill for 
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Bnt, aemble, the court would not entertaiT. 
such a suit at the instance of a sfraLe? nor ff 
It ajipaied to have been iii&tituted with a, 
mjilicaous motive. Ih, ^ 

Matters infra dignitatem.] — Defendant 
h!:5’ T periotlieal wovkH 

cxtenrol^r'r.lt to 


,-*x ” X' ami toe 

nto court ,wth clean hands: FMerT.' Ti,'j}7 extern Jetaehed extracts to 

- , r. c. 4 : , 

r'tltir^n* ™’-^;*ough they Vna-'h ■ n'Klffiedi^Sf -t to Ih. was disM 

3n their ai)plicat3<»n to new cai-es as thev H v. iree//^;*, 2 Hwan 428 

is paid out of 

^ W^// V. Jttimuh :{ V. Toij. io:>. • i ntortahi soil fur value under 

.t’“ .J'-t tirh:;;;' : -.■:..::r;:; ' = 

■"J”-' V, 7;;, ,!:’;• s';;"' ■'’™’’"' 

1*7 I. _ . ’ 


Var />({/• V. £pmj>(\sfer^ 


eoma P m t • D ' "‘oaeMii n nniti n 

^X'll ;„ 1,1 “ '"■ '''■''' '■• '•Vlauaiv. 
oMb, ]>., on hm inar3'uie(\ a^d^oiod tht‘ i . 

tmstees,wlm ,lid not obtain a new stop o.de, 

I t 'it!^ **•’ I'l^’^vnted a luhitiou t,ii \ v 

behalf sotting out tlie moitgiieo ui mi,- 1 i a w-iv 
t , n <'uit ,-,<Mit. ]i,i,| 1,,,,.;, ,,,„•,[ 

inavi, ; f , f'f the <le),t. and will dec n. "'' ' '’"'■‘="11 iv pain, til., eourt 

(< 'Isl't I'urmoiit out of I'onii of A.'s shaie tivviw«i ^ ||■^^nallt, or will diiect an issue to 
t . instructed ooimsul to appo.u and consent foi' ' s i i""' is issuing <iut of 

knmxdedSe ,d 'ithei .rKhT’”'"'.'! *'‘^' ' ' “"■^'''' '' 

Held, that the shaie of the siuetv was ha^Vlf'^ Li i waste, the dainn-m proved 


‘^Uit for fl7. disiiii-sM ({ 

<hiiy. tSH. 

I'U am mill. v. UwJud'ds. Pary sr. 112 

OMf T 1’2'ijdi, iliHiieh under 4^4, t‘n-* 

rei mined. P,fr,vf v. Pmrlef, { ^ai y, ]();i 

l>ni ill epuiiy Iiosh.r i(e.»\eiin<f ane'ient tmP 

•iml d- v"'i V'''-i !’‘'‘'“nunm ; 

wd ,1,1., '. I'tiid, th<. eourt 

'ill ,ktiee paynant, ,,r will iliiect an issue to 


uny deficiency of \he priniaiyse^rindhu^ 

-ii/'ied„oi.,:;;::i'Z‘ 

t ,f ,1, occasioned l,v 

ei c.' It-L* /7 “* ' •“''"'■erymade no ,litfci*. 

ence. '» "c«/^,y wlluxtow, 7 1)c <}. a of,] • 04 
L. j., ch. 727 1 1 j„,., (.X.S.) 1,0,, 


.„V T, ,V , ;. '.’Ciieaiii 111 ,, nignity of the court 

tmd wall be dismissed w itli costs at the heS 
iMmlm-t V. L,tmhfi-f. 2 Ir E.i R .>10 
By a c.anal act, llie owners of'steiim-enirines 
on the banks were enipow'ereil to lay pii,es°and 
falce water from the canal for the pm-pScon 

.s liy,T'.V ™"- ‘P'''**' K- >'«at -n «tsini.e„gine' 

of Process.]— The ,■0101 lias snffi- ti,h cognisance 

«ent authority, when tlw „ec.,si„n ,e, ms the wat^fo^S 


rr"?nh’C''“' 

(2^0 V. 10 Beav. 14(; ^>mia 

l’ioeee.lings p-aere, liter under the 1 tc 2 Tict 
dodh. ^ a vicw to makine th,. alleoe.i 

dtbtoi a baukruiit in default of his s.atisfvin,'the 
demarul. will not be interfered with in a eom-t ,f 
equity on the £,Toimd merely of an nllecmtiimthur 

m&rhmr :s ^rrf^yr^ i-tCd ami, 

The court will „ot refuse to entertain a suit 

foi t lie execution of the tiustsof a .settlement 
^diere the settled fund a(‘tually existK, merelv oii 
the ground that the settled Bmd is sll simdl as 
to be of no importanee to the cestui (lue trust 
and that the Hettlemcmt was really made to riLl 
a different question (which threouiT^4idd t m 
u Hide wind Mor 

^11 the court allowBuch i quealion to be ewad^d 
wF a counter settlement, v 

i to. & M. 418 ; 32 L. J. Ch 45^ 9 jur r«7> 
n* f 8 L. T. 880 ; 11 W. B. 669. ^ 

iA 


f.ii ii ‘11 iij- .IN \veu .as condmisiniT steam 

S' n,ose.’and s 

action was 1,1 ought l,y th,. comiiany, who re- 
meted 1.V il.auia,jes. K. continii,.,] to take the 
thfy,’ "“•‘/■“n'l'nny filed their lull, pi'ayinl 
t laj he might he rest mine. 1. K., by his ankwOT 

.dieged and pindueed e\ i.lence that'tho conimnv 
wereawaie when the mill wcas im.lt! that the 

n.atci would be used for laisiipT steam • Rr.ni 

tliat the smallness of the damaee would not me’ 
vent file eon, t from h.tei fering, an I tto '^^he' 
coiuf wouM not compel the eonipany to brine 

A. soM a jH*ee(‘ of land to B., and covenanted 

WqrhvS’mt-, A. Sed"t*te 

It ’u ’ ’ iiuhcs, of a bro<,k running naet 

t'>''<«'Kh his, A.’S, Iiroperty 

urWfc cannot speculate on the damages 
which a jury might have given for the .breSh^S 
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IiiaMlity of.] — If a clerk of assize draws correct a judgment in a customaiy court, it must 

an indictment with unnecessary prolixity, he be shown, first, that there is no remedy else- 
mav be ordered to pay the extra expense. Seji where ; and, secondly, that an error has bwn 


S. P., ifc® V. J/ay, 


C. CHAUCEEY JUKISDICTION. 


T. Buru, 1 Leacli, C. C. 201. S. P,, Bess v. 2Iay, committed against conscience, bemble, that the 
1 ■Dmip-’ iurisdiction is to direct the court lielow to 

■ review its decision. Blunlictt v. Burlhnjftm 

C. CHAllCEKy JUKISDICTION. 7 Will. 4, c. lir., gives to persons 

Principles Governing.]— The jurisdiction of dissatisfied with anything that has licen done 
the court of chancery cannot be taken away under its provisions an appeal to the (piurter 
unless by express words. By me v. Bijvne^ FI. sessions. This would not deprive a party 
& K. 435. Affirmed 2 Dr. & War. 71 : 1 Con. k aggrieved of his right to apply for the iiiter- 
L. 189 ; 4 Ir. Eq. B. 321. ference oE a court of equity, if he was in other 

The jurisdiction of the court of chancery can respects entitled to that interference. Betaf/ort 
only he taken away by express words or words {Bulte) v. J^eeld^ 12 CT. & I\ 248 ; 9 dur. 813. 
creating a necessary implication to that effect. The court of chanceiy will not entertain a 
Att.-Gen. v. Bu'bhn Oorpomtioti, 1 Bli. (KS.) suit to enforce the making or repairing railway 
312. accommodation works, unless lecourse has bt^en 

The jurisdiction of the court of chancery is not had in the first instance to justices, where by 
ousted by a limited statutory jurisdiction con- act of parliament they have jurisdiction in the 
ferred upon another court, and is properly in- matter. Hood v. yortli-Ea intern By., 40 L. J., 
vokal w'herc the purposes tor which the limited Ch. 17 : L. B. 11 Eq. 113 : 23 L. T. 433 ; 19 
jurisdiction is conferred are at an end, or where W. B. 266. 

the limitcfl jurisdiction is not eiiual to the com- A couit of eciuity wfill not interfere in every 
prehension of the matter in dispute or can only breach of contract, nor although a party may lie 
be exercised on terms destructive of the right entitled to large damages. Exceptions in (‘ascs 


claimed. Trovp v. Bieordo, 4 De G. J. tk; S. 489; 
34 L. J.. Ch. 91 ; 10 Jur. (N.s.) 1131 ; 11 L. T. 
301) ; 13 W. B. 147. 

The Court of session has no power to alter, 


of specific performance, or irreparable damage. 
]VeoIe V. W(\st MuldlesPtT Watenoorki^, 1 Jac. k 
j Walk. 370 ; 21 B. B. 183. 

Equity will not. under pretence of a trust, or 


vary, oi dischaige any order of the court of any of its owm notions, suffer a party to evade 
chancery made under the jurisdiction of the a beneficial law. Att.-Gefi. v. Ilindley, 1 Eq. 
great seal, which is as much the great seal of Abr. 131. 

Scotland as of England. Bnte v. The court ^yill not interfere on behalf of a 

2 Gitf . .“>82. Afili med on appeal, 4 Macq. plamtifl:, wdio claims relief, not through direct 
H. L. 49 ; 9 II. L. Cas. 440 ; 7 Jiir. (K.fe.) 1129 ; equities of his own, but indirectly through the 

4 L. T. 182 ; 9 \V. B. 722. equities of other parties, on which equities those 

Bill may be bi ought to f 01 eelose lands in mort- parties themselves do not insist. Boheets v, 
gage out of jurisdiction of coiiit, if persons be in Bozon, 3 L. J. (o.S.) Ch. 113. 
the jiiris<Iiction. Anon.^ 1 8alk. 404. This court, when it can consistently with the 

The couit has no juiisdictiou to restrain a instrument executed by the parties, will do that 
trespass which d(’)e> not amount to wmste. wdiich is the highest equity, make an equality 
Tiu'nerY.BuLif wood IByhwd y Board bet\veen parties who stand in the same relation^ 
The couit of chanceiy has no jurisdiction but it cannot do that contrary to the plain mean- 
to tUreet the lestoration of the interior of a ing of a deed. Hulme v. Chitty^^ Beav. 437 ; 

church to its former condition, fiom wdiich it 10 Jur. 323. 


has been altered- Card i null v. ^[olyneiisr, 4 | 
De G. F. (k J. 117; 7 Jui. tN.s.) 854: 4 L. T. 305. | 


The absence of a remedy for a supposed 'vvrongy 
in another place, is not of itself any reason for 


No equity can be founded on an allegation this court assuming a jurisdiction on the subject, 
that a court, legally constituted, is not pioperly The case must be such as to bring it properly 
competent to decide ([uestions within its jurisdic- within the jurisdiction of this court, on other 
tion, an<l wdierc the legislature have given juris- grounds. B^yre.^ v. Wellmiton (^Duke'), 9 Beav. 
diction to a court provided by the act, and has 379 ; 15 L. j'., Ch. 461 ; 10 Jur. 697. 


made its decision final : if any inconvenience 
arises from the legal exercise of "the jurisdiction, 


A court of equity will not interfere on points 
of morals, except ^vheu they are mixed up with 


the legislature alone can supply a remedy, the administration of civil rights in property^ 
Barnsley Canal Co. v. Twihell, 7 Beav, 19 ; 13 Gartside v. Outram, 26 L. J.,'”Gh. 113 ; 3 Jur. 


L. J., Ch. 434. 

The object of the control which this court has 


(N.S.) 39 ; .5 W. B. 35. 

A court of equity wall not declare future rights 


over the ecclesiastical courts, by means of the which may never arise, but leaves them to be 
writ (it habeas corpus, is to keep those courts determined wdien they come into possession, 
within the jurisdiction wdiich the law has JIurray v. 3l()yers, 16 Ir. Ch. B. 520. 
assigned to them, and not to correct any error An existing interest, w^hether present, vested 

mf-a wln4*h +iimr foil I-.-, .^4! -*4.. * ...x* 4. o , <■ ’ ^ 


that the defendant had been regularly cited, and share secured ; but the mere expectation of a 
upon tile further grouncl that tlie Ecclesiastical future event happening, which may give an 
Court was not, according to its own practice, interest, confers no such right. Bams v, Anaell 
authorised to piocced to judgment upon the merits 8 Jur. (n.s.) 1024; 10 W. R 722 Ord^ 
against a party who had never appeared, were XXV. r 5. . . 

OTerruled Jya Cr.APh.8p lOL.J., when there is a remedyat law, aid a oorre- 

w M 7 ’ * ** ® remedy in equity, supplementin^hat 

iJW. t of the common lawa and the legal remedy r 

B«ow the eourt of ohanwry wltt tp j subject by statute to a limit in pointio^i ■ ’ ' 
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court of equity in affording the correspondent 
remedy wiU act by analogy to the statute, and 
impose on the remedy it affords the same limit 
as to time. Know v. Gye, 42 L. J., Ch. 234 ; L. U. 
6 H. L. C>56. 

A bill to enforce a right springing from a 
statutory engagement is analogous to a bill for 
specific performance, and the plaintiff must come 
into court with clean hands. In fill en v. Tidhj^ 
47 L. J., P. C. 59 ; 3 App. Cas. (527 ; 38 L. T. 
23(>. 

The law moulds itself to the wants and varying 
exigencies of mankind ; biit the principles of the 
law do not vary, though they may be modified 
in their application to new cases as they arise. 
Kjenton v. Jiroimloio (^EarV)^ 4 PI. L. Cas. 1; 23 
L. J., Ch. 34<S ; 18 Jur. 71. 

Mistake,] — Where money is paid out of 

coui't through the erroneous order of the couit, 
the party who receives it, and is called upon to 
refund, is not liable to pay interest upon it. 
Hmitll v. Attimod^ 3 Y. & C'oil. 105. 

A. borrowed from B. 1,000/., to secure -which 

A. , and AV., as his surety, in 1841 mortgaged to 

B. their reversionary third shares of a fund in 
court. B. obtained a stop order. In February, 
184{5, B., on his marriage, assigned the debt to 
trustees, who tlid not obtain a new stop order, 
nor was notice of the assignment given to W. 
In December, 1846, C., who was^the general 
^olicitor of B., presented a petition on A.'s 
behnlf, setting out the mortgage in such a way 
as not to show that W. was merely a surety, and 
containing a statement that 500/. had been paid 
to B. by A. in part discharge of the debt, and 
praying for payment out of court of A.’s share. 

C. mstrircted counsel to appear and consent for 

W. and B., and the order was made without the 
knowledge of either W. or B., or B.’s trustees : — 
Held, that the share of the surety was liable for 
any deficiency of the primary security not attri- 
butable to the default of the creditor, and that 
the fact of the deficiency being occasioned by 
the act of the Court of Chancery made no differ- 
ence. Wheatley v. Bantoio, 7 De G-. 11. k G. 261 ; 24 
L. J., Ch. 727 1 Jur. ‘(N.S.) 1124; 3 W. R. 540. 

Abuse of Process.] — The court has suffi- i 

cient authority, when the occasion requires its 
exercise, to prevent parties converting its own 
rules, and the sanctions emploj^ed to enforce 
them, into the means of injustice. Snffield 
(^Lord) V. Bond, 10 Beav. 146. 

Proceedings by a creditor under the 1 2 Yict. 

c. 110, s. 8, with a view to making the alleged 
debtor a bankrupt in default of his satisfying the 
demand, will not be interfered with in a court of 
equity on the ground merely of an allegation that 
such proceeding is dictated purely by fraud and 
malice, and that no debt is in fact due. Pirn v. 
WiUvn, 2 Ph. 653 ; 17 L. J., Ch. 428 ; 12 Jur. 
781. 

The court will not refuse to entertain a suit 
for the execution of the trusts of a settlement, 
where the settled fund actually exists, merely on 
the ground that the settled fund is so small as 
to be of no importance to the cestui que trust, 
and that the settlement was really made to raise 
a different question (which the court would not 
have directly determined) by a side wind. Nor 
wiR the court allow such a question to be evaded 
by a counter settlement. Gwrmy v. G%rney. 
1 & M. 413 ; 32 L. J., Ch. 456 ; 9 Jur. (N.S.) 

614; 8L.T.380; 11 AY. R. 659. 


But, semble, the court would not entertain 
such a suit at the instance of a stranger, nor if 
it appeared to have been institutel with a 
malicious motive. //;. 

Matters infra dignitatem,] — Defendant 
having, in two numbers of a periodical work of 
theatrical criticism, inserted detached extracts to 
extent of six or seven pages of a farce, the pro- 
perty of plaintiff, containing forty pages inter- 
spersed with criticisms, a bill for perpetual in- 
junction and account of profits of the numbers, 
which amounted not to 3/., was dismissed with 
costs. Wh'ittin/jfon v. Wooller, 2 Swan. 428. 
See also Bailey v. Taylor, 1 Russ. & M. 73 ; 
Taml. 295 ; 8 L. J. (o.s.) Ch. 40. 

A bill of interpleader, by tenant against land- 
lord and othei s, if the whole rent actually due is 
less than 10/. will be dismissed. Smith v. Target, 

2 Anstr. 530. But see Crawford v. Fisher, 1 
Hare, 436 ; 11 L. J., Ch. 273 ; 6 Jur. 576. 

Court will not entertain suit for value under 
40,9. per annum. Toionly v. Osney, Cary, 74 ; 
Almy V. Pyeroft, Cary, 103. 

Suit for lent of 10,9. per annum dismissed. 
Knighton v. Allen, Cary, 80. 

Suit for 67. dismissed, dlarlar v. Kemjyester, ‘ 
Cary, 83. 

Suit dismissed, on oath that lands under 40, s. 
per annum. Morgan v. Richards, Cary, 85, 112. 

Suit for poor of parish, though under 40, v., en- 
tertained. Parrot v. Paiclet, (3ary, 103. 

Bill in equity lies for recovering ancient quit 
rents, though very small, as 2,9. or 3,v. per annum ; 
and if proved to be constantly paid, the court 
will decree payment, or will direct an issue to 
tiy wdiether any and what rent is issuing out of 
all or any of the lands in the bill. Cocks v. Foley, 

1 A"'ern. 359. 

A bill to restrain waste, the damage proved 
being 11. 16,9., is beneath the dignity of the court, 
and will be dismissed with costs at the hearing. 
Lamlert v. Lamhert, 2 Ir. E(p R. 210. 

By a canal act, the owners of steam-engines 
on the banks wore empowered to lay pipes and 
take water from the canal for the purpose of con- 
densing steam. In 1830 Iv. built a steam-engine, 
and laid pipes to the canal, with the cognisance 
of the canal company, and used the water for the 
purpose of raising as well as condensing steam, 
till the year 1847, when disputes arose, and an 
action was brought by the company, who re- 
covered 1,9. damages. K. continued to take the 
water, and the company filed their bill, praying 
that he might be restrained. K., by his answer, 
alleged and produced evidence that the company 
were aware, when the mill was built, that the 
water w’ould be used for laising steam -Held, 
that the smallness of the damage would not pre- 
vent the court from interfering, and that the 
court would not compel the company to bring 
other actions, but that there was so much 
evidence of acquiescence that the court would 
not interfere on motion. Rochdale Canal Co. v. 
King, 2 8im. (N.s.) 78 ; 20 L. J., Ch. 675 ; 15 Jur. 
962. 

A. sold a piece of land to B., and covenanted 
for quiet enjoyment. Afterwards, A. raised the 
level, by three inches, of a brook running past 
B.’s grounds, through his, A.’s, property : — Held, 
that this was not a proper subject of complaint 
for the interference of a court of equity. Ingram 
V. Morecraft, 33 Beav. 49. 

The court cannot speculate on the damages 
which a jury might have given for the Breach of 
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an. agreement, nor on the damage caused to pro- 1 ing cause that the demand exceeds that mm, but 
perty by failure of a sale : therefore the specific will at once discharge rule with costs. Isrank^ r 
performance of an agreement of hereditaments, 7. Massey, 2 Price, 8. _ ^ 

where the consideration money is 50Z., is not too Where suit is below dignity of court, it will ikj 
small a matter for the jurisdiction of the court, dismissed without going into merits. Oimis x. 
The exercise of the jurisdiction is discretionary Smith, 2 Comb. 715. 

in the court ; hut the discretion is not arbitrary, Though defendant has not demurred to a hill m 
but must be exercised according to the circum- being too trifling for the court to entertain, yet lie 
stances of the case. Bemiett v. SmitJt, IG Jur. may take advantage of the objection at the hear- 
421. ing, for a bill may have been so drawn as to have 

The court will not refuse to entertain a suit prevented a demurrer. Brave x, Taylor^ 2 Atk. 
for the execution of the trusts of a settlement, 253. 

where the settled fund actually exists, merely on In a suit in Ireland for 0/. Ts*. tnh for tithes 
the ground that the settled fund is so small as to Held, that the bill might have been deniumn! 
he of no importance to the cestui que trust, and to, or would have been dismissed at the hearing, 
that the settlement was really made to raise a on account of the smallness of the ileiuand, 
different question (which the court would not Disney v. Taaff(\ 1 Dr. &: Wal. 1)4 ; ‘Hau. k be. 
have directly determined) by a side wind. Nor 105. 
will the court allow such a question to be evaded 

by a counter settlement. Gurney v, Gurney, 1 -p^ „ 

Hem. ck M. 413 ; 32 L. J., Ch. 45G ; 9 Jur. (N.S.) COURT b. 

514 ; 8 Ti. T. 380 : 11 W, R. 659. 1. GenEEAL PRINCIPLES. 

Although the sum recovered in a suit was only x- -< xm 

9Z., yet it was held that the suit was sustainable, limits of Jurisdiction.] \\ here an act estah- 
inasmuch as the plaintiff, when he filed his bill, li^^es a court for a particular part of the United 
might have been justified in siqiposmg that a Kingdom, the true construction of it is, that 
larger sum would be recovered, and the defen- everjdhing which is to he done under the 
dant, who knew the amount, had not given any authority of the court is to be done within the 


information respecting it. Berliift v. BiJJmmgh, 
8 Hare, 188 ; 19 L. J., V\\. 322 ; 14 Jur. 238. 


jurisdiction of the court, unless the act either in 
j express terms or by necessary implication enacts 


The assignee of a ]>olicy of marine insniancc it may be done out of the jurisdiction, 
for 5,400/., to winch no interest attached, filed OMoghlen, Me parte, 40 L. J., Bk^ 28; L. R. 6 
his bill against one of the underwriters to recover 5 ^3 L. T. 878 ; 19 W. R. 459. 


his bill against one of the underwriters to recover 
the premium of 3/. : — Held, that the suit was not 
a suit to establish a geneial right within the ex- 


A court of limited jurisdiction cannot give 
itself jurisdiction by finding any facts ; it has no 


ception of Geii. Ord. IX. r. l,"as to the sniiject- jurisdictionbeyond what the legislature has given 
matter of suits under the value of 10/. Ilolflibih it. Borho v. Errington, 7 H. L. Gas. 617, 632 ; 


V. Ballaml, 44 L. J., Ch. 273 ; 23 W. R, 477. 

A suit against a company and one its diiectors. 


5 Jur. (K.S.) 1227. 

By an act of parliament, jurisdiction was 


impeaching dcaluigs with them by its fumls, was given to a local court of record to try actions of 
commenced by the plaintiff on behalf of himself where “ the sum or damages sought to be 
andallotliei shaiehohhas. The plaintiff was a recovered shall not exceed 50/, Held, that 
holder of sluies to a very small value, which he the court, in addition to the sum of 50/. claimed 
admitted that he had purchased with the sole as a debt, had the power to awaid a further sum 
view of (pialifyiiig himself to institute the pro- tor the purpose only of giving costs. Joule v. 
ccedmgs. Hhortly after the commencement of Taylor, 2 L. M. & P. 615 ; 7 Ex. 58 ; 21 L. J., 
the suit resolutions weic passeil at a meeting of 

the company for its voluntaiy winding-up, * 0.110 An act of parliament, after giving jurisdiction 
its assets were sold to a new company. "^Answers in trespass, to the amount of 50/., to a court pre- 
being put m and excepted to, and the exceptions viously having jurisdiction in actions on the case 
ripe for hearing, a motion, by the tlefendants, to amount of 40.s. only, proceeded to except 

stay proceedings or take the bill off the file, on slander trom the actions cognizable by the court, 
the ground of the plaintiff’s admitted object in which jurisdiction beyond 50/. might be con- 
becomiag a shareholder of the insignificant value f erred by consent .-—Held, that jurisdiction in 
of his interest, and of the winding-up of the com- slander to the amount of 50/. was given by the 
pany, was refused. Seaton v. Gi^atit, 36 L. J., act. Marrow v. Hague, 3 H. A C. 101 ; 33 L. J,, 
Oh. 638 ; L. R. 2 Ch. 469 ; 16 L, T, 758 ; 15 Ex. 258 ; 10 Jur. (N.s.) 638 ; 10 L. T, 534 ; 12 
W.B,602. W.R. 868. 


'•a 


m 




An action in the high court claiming relief 

which, liefore the Judicature Act, could have Effect of Non-ITser.]— Where a court lawfuUy 
been gwen only in the court of chancery, possesses a jurisdiction for the benefit of the 
cannot now be mamtamecl If thesubjeot-matteri^ subject, in the administration of justice, mere 
below 10/. in value. The old rule of the court of non-user does not take it away. Att-Gen, (Me 
chancery in this respect still remains m force, of Man) v. amleg, 12 Moore, P C 27 • 7 
Westhirij-on-berern Itural Sanitary Authority W. R. 713. * ’ 

gi'ant hy royal charter empowered the 
[By Rules of steward and suitors of a manor to hold a court 
m T Y'^ESohdatetl for the determination of civil suits, and there 
General Orders of 1860 are repealed.] had been a non-user of the court for fifty jmm 

'See also Practice (StayinC' Prooeeding-sO the purpose of levying fin^ aii4. 

Practice 1 On c 4 * suffering recoveries) : — Held, that the court 

J^ractice.J— Oil motion to set aside pro- being established for the public b 
ceediug^, as infra digiutatem, on affidavit that words of permission in the c 
demand does not exceed 40#., court wiH not in- tory ; and that 
quire into amount, if afiidayit be put iHjOnshow- was not lost by 
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atte-JBower, 5 B. & Aid. 691 ; 2 B. A: E. 176, n. ; Section 222 of the Common Law Procedure 

amending pleadings), applies to 

When a charter was granted to a corporation all pleadings pleaded in the superior courts, 
to hold a court for the trial of causes, the disuse whether the action was originally commenced 
of that court for 200 years, and the want of there or not. Messiter v. Itose, 13 C. B. 162 ; 
funds to hold it, are no answer to a rule for a 22 L. J., 0. P. 78. 
mandamus commanding the corporation to hold 

it. Bex T. Wells Coejwmtlon, 4 D. P. C. 562. Pleas to the Jurisdiction.]— A plea in abate- 


Statement of Cause of Action. ]- 


). P. C. 562. Pleas to the Jurisdiction.]— A plea in abate- 
ment to the jurisdiction of the court must point 
A declaration out another court before which the matter is 


in an inferior court must allege every fact to have cognisable. Spooner v. Judclow^ 4 Moore, Ind. 
taken place within the jurisdmtion of the court. App. 353 ; 6 Moore, P. C. 257. S. P., Rex v. 
WaddoeliT. 2 Wils. 16. Johnson^ 6 East, 583; 2 Smith, 591; 8 B, E. 

In an action on a ]udgment of an inferior court, 550 ; Mostyn v. Fahrigas^ Cowp. 172. 
the declaration is bad if it does not contain an Plea to jurisdiction must show what court has 
averment that the cause of action arose within jurisdiction. Derhj (^EarV) v. Athol (Buke’)^ 
the jurisdiction of the court below ; it is not Dick. 129 ; 1 Ves. 202. 

enough to allege that the plaintiff recovered his Plea by a Hindoo of Arcot, to the jurisdiction 
damages within that jurisdiction. Bead v. Pope^ of the recorder’s court at Bombay, defective, in 
1 C. M. k R. 302 ; 4 Tyr. 403 ; 3 L. J., Ex. 342. not pointing out another court of competent 

A declaration stated that the defendant was jurisdiction. Jlondellar v. Rex, 3 Knapp, 348. 
indebted to the plaintiff within the jurisdiction A plea against the jurisdiction of the court 
of the county court for the wages of and due and must show what court has the proper jurisdic- 
owing to the plaintiff within the jurisdiction, as tion. Arcot (^Kcibol)) v. East India Co., 3 Bro. 
the servant of the defendant. Admitted, that C. 0. 292. And see 8. C., 1 Yes. J. 371. See 
this was a sufficient allegation of the cause of Bean v. Teed, 8 L. J. (o.s.) Ch. 34. 


action having accrued within the jurisdiction. 
Chitty V. Bench!, 3 A. & E. 319 ; 4 K ^ M. 842 ; 
1 H. cV: W. 169 4 L. J., K. B. 195. 


Plea to jurisdiction of a general court must 
show where it is : not so of inferior court. Sod or 
and Man (JBishop) v. Berly {^EarV), 2 Vos. 


A declaration in an inferior borough court 357. 
stated, that the defendant, within the juris- A plea in bar, if well founded, is sufficient 
diction of the court, was indebted to the plain- without pointing out the court in which the suit 
tiff for goods bargained and sold, and for goods ought to have been brought. Spooner v.Jaddow, 
sold and delivered, and for money lent, and for 4 Moo. Ind. App. 353 : 6 Moo. P. C. 257. 
money paid, and for money found to be due 

from the defendant to the plaintiff on an ac- Whether Essential.] — An objection to 

count then stated between them, which several the jurisdiction, although not raised in the plead- 
moneys were to be then and there paid on ings, was allowed to be taken at the hearing, the 
request ;— Held, that it did not sufficiently ap- state of the law on the question of jurisdiction 
pear that the cause of action accrued within the having been unsettled at the time of filing the 
jurisdiction. Cooh v, McPherson, 8 Q. B. 1030 ; biU. Shme v. Thoma.s, 30 L. J., Gh. 168 ; L. B. 


15 L. J., Q. B. 283 ; 10 Jur. lU52. 

In an action brought in the court of Kingston- 


5 Ch. 219 ; 22 L. T. 359 ; 18 W. E. 385. 

If the cause of action does not arise within the 


upon-Hull, the declaration stated that the de- jurisdiction, the defendant must avail himself of 
fendant was indebted to the plaintiff, within the it by plea in the court below ; or if not alleged 
jurisdiction of the court, for freight due and in the plaint to be within the jurisdiction, it will 
payable from the defendant to the plaintiff for be bad on writ of error or false judgment. Row- 
the carriage of goods from Marseilles to Kings- land v. Veale, Cowp. 20. 

ton-upon-Hull, and there delivered to the defen- Where an act, establishing a court of requests, 
dant, within the jurisdiction afoiesaid, at the provided that “no action or suit for any debt 
defendant’s request ; — Held, that it sufficiently not amounting to 40.?., and recoverable by virtue 
appeared that the delivery only was the con- of this act, shall be recovered against any person 
sideration for the promise, anci that the cause in any other couit,” but contained no express 
of action and the consideration were within the enactment that a defendant sued elsewhere for 
jurisdiction of the court. Kemp v. Clarli, 12 such a debt might avail himself of the objection 
Q. B. 647 ; 17 L. J., Q. B. 305 ; 12 Jur. (576. by plea, the proper mode of doing so is, neverthe- 
A plaintiff declared on a judgment obtained in less, by plea ; and if the defendant omits to plead 
the ancient common law county court against the statute in an action for a larger sum, and 
the defendant : — Held, that it was not necessary judgment passes against him for a sum under 40.?., 
to state in the declaration that the defendant the court will not enter a suggestion on the re- 
resided within the jurisdiction of the county cord. Reynolds y. Talmo^i, 2 HL. J., 

court, or that he was duly summoned. WilUaws Q. B. 94. 

V. Jones, 2 D. & L. 680; 13 M.& W. 628; 14 L. J., A statute, regulating the proceedings of a 
Ex, 145. court baron, enacted that if it shall appear to 

A declaration in an inferior court cannot be the judge before whom any action may be tried, 
amended by showing that the cause of action that the cause of action is one over which the 
accrued within the jurisdiction. Spencer v. Hag- court baron has jurisdiction, then, unless the 
giadur, 5 D. &: L. 66; 2 B. C. Kep. 125 ; 11 Jur. 948. judge shall certify there was a probable cause of 

action tor a sum beyond that amount, the plain- 
Eemoval to Superior Court.] — On the removal tiff shall not recover, but be nonsuited ; — Held, 
of a cause by habeas corpus, from an inferior to that such statute need not be specially pleaded ; 
a superior court, if the plaintiff declares de novo, and therefore, that an under-sheriff, upon its 
he is not bound to declare in the same form of being proved at the trial of a cause that it was 
action as that in the inferior court. Bornrhanh one over which the court baron had jurisdiction, 
V. Walker, 2 Chit. 5X7. was right in nonsuiting the plaintiff. dRUlmrd 
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V. JVehster, 6 Man. & G-. 983; 7 Scott (N.E.) 903 ; a summons and attachment on the same day, 
8 Jur. 425. ^ returnable on the same day, and at the return of 

Where a court of requests had jurisdiction those writs without either of them having been 
over the cause of action, and the statute by which personally served on the defendant, and without 
it was constituted gave the defendant leave to the defendant having appeared, to declare and 
nleadthe matter sneciallv. then nnnn f?ne.h nlee. nftAvwav/lw tn Uxr 


the defendant upon it, the entry of a suggestion 3 B. & C. 772 ; 27 E. E. 482. 
upon the roll was unnecessary. Kennedy or 

King v. Walford, 7 Scott (kr.) 433 ; 1 D. & L. Plaint before Cause of Action.]— It is no 
796 ; 6 Man. &; G. 690; 13 L. J., C. P. 38; 7 Jur. ground of objection, after verdict on a judgment 

of an inferior court, that the plaint was levied 
It the court has not a general jurisdiction, it before the cause of action accrued. Jrtahon v. 
must be pleaded in abatement, and cannot be Kaye, 3 B. k Aid. 605. 
taken advantage of under the general issue. 

Mahtyn x. Fahi'iga,s^ Cowp. 172 ; Hex v. Johnson, Jurisdiction of as to Amount of Counter-claim, 1 
6 Last, 583 ; 3 Smith, oOl ; 8E. E. 550. — ^When an action has been brought in an 

A local act, for making and maintaining a rail- inferior court and a counter-claim is set up 
way m Ireland, enabled the directors to make which is beyond the jurisdiction of the court, 
calIs tiomtheproprietors,and, in case of neglect the court has power to deal with such counter- 
or refusal to pay the same, enacted, that it should claim to the extent of the amount ut the plain- 
be lawful foi the company, or for the directors, tiffs claim, and no further. Ktiris v. FUiaxtaif 
to me for and recover the same in any ot her iSJrer Jlininf/ Co., 47 L. J., C. P. 503 ; 3 0.*P. 1). 
Majesty s courts of record in Dublin by an ac- 228 ; 38 L. T*. 769 ; 26 W. E. 431— C. A. 
tion of debt. In an action for calls against a 

be sued in her Majesty’s courts of recoid in ff Judicature Act, 

Dublin, and imt elscwdiere Held, that the nlea enable interior courts to grant in all 

though’ in foim a plea of abatemenf within their juiisdiction such 

matter in bar to the action, which, upon dmnurrer remedy, or combination ot 

to the plea, might be taken advantage of by the pioceedmg as the high court 

defendmt. Bnndalh flcsfc/v/ Bu.x TaJterl Y do nut enable an inferior court to 

0. & D. 657 ; 1 i). B. ()1)7 ■ 10 L J 6 •' 5 provisions ot the Lules ot the Supreme 

Jur. 699 . ’ .. A . L , o Court to pioceedings in the inferior court. 

Pryor v. City Offices Co.. 52 L. J., Q, B. 362 : 10 
Pending Proceeding. If another suit is 5 T- E. 777— 

pending m an inferior coiut it cannot be pleaded, 

as if It IS a re} devin suit depending in the county i t r ^ . 

court. Uhitev. ]I5//os, 2 Wils. s'7 Trial.] — Inferior couits have, senerally 


no answer to an action in a superior court. inferior court cannot grant a new trial, es- 
Lanyhton v. Taylor. 6 M. k 5V. 695 ; b D. P C* ground of fraud or iriegulaiity in 

776. ' • ' obtaining the vei diet. Fix 0 rford Corpora^ 

•r, * T ^ ^ ^ 877. 

Estoppel by Judgment.]— Where a plaintiff 
sued Ins steward m an inferior court for 4,000/ ^ 

which was a less sum than he knew to be ^-^^ticular Cases. 

a....e.poo.Co.-to.Pa.a.e. 

Held, upon a “ake Rules— Security for Costs.]— 


-- — .V xui (imy :— tteld, upon a „ to maKe rtmes— Security for Costs 1— 

‘'eooTei'ed m answer to a second % « '•t 7 Will, i, c. 135, s. 4, the assessor of the 
''“0- that the plaintiff was HiverpcKil Court of Pas.aye may make rules and 
Tr-n ■ hiought in the inferior I'eg'ihitious concerning the practice and costs of 

p;i iSS:* 

— Held that a rule conferring on the 

Summons— Custom.! — A custom in nn of the court a power of summary ‘ 

. ttt-ttxt for a plaintiff, in an action of debt, to issue STheTulS If 'the fu^ ° 
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invalid. Fellows Lord Stanley {0 Wylers'), 
[1893] 1 Q. B, 98 ; 5 K. 115 ; 67 L. T. 857 ; 41 
W. E. 253 ; 7 Asp. M. 0, 298. But see 56 & 57 
Viet c. 37. 


b. Palatine Court of Lancaster. 


Adoption of Eules of Supreme Court.' 


'z 57 Administration — Intestacy — Grant de bonis 

non to Nominee of Dueby.] — Where an intestate 
had died leaving no known relatives, and his 
■The estate had been partly administered by his 


provisions of Ord. XIV. of the Enles of the widow, who died leaving a will, the court made 
Supreme Court are not applicable to the Liver- a grant de bonis non to the nominee of the 
pool Court of Passage. Syyelman v. The Bmplre, Duchy of Lancaster, who was the residuary 
Liverpool, or Spelman, Bw parte, 64 L. J., Q. B. legatee of the widow. Arard, In goods of, 11 
640 ; [1895] 2 Q. B. 174 ; 14 E. 499 ; 73 L. T. P. D. 75 ; 56 L. T. 673. 

165 ; 43 W. R. 609— C. A. 

The rules of the Court of Passage do not give Service of Writ out of Jurisdiction — Leave to 
that court the jurisdiction in interpleader con- Issue.] — Ord. II. r. 4. of the Chancery of Lan- 
tained in Ord. LVII. r. 8, of the Rules of the caster Rules, which provides that “ no writ of 
Supreme Court, 1883, and even if rules had been summons for service out of the jurisdiction . . . 
framed to that effect they could not give such a . . . shall be issued without the leave of the 
jurisdiction, and they would be in thnt respect court or Vice-ChanccRor,” applies to all writs 
ultra vires. The power to decide summarily for service out of the jurisdiction of the Palatine 
without consent questions in interpleader is not Court, whether the person to be served is or is 
a ‘‘rule of law” within the meaning of s. 91 of not within the jurisdiction of the high court, 
the Judicature Act, 1873. Speer, ^ v. Baggers, Accordingly, leave of the Vice-Chancellor, or 
1 Cab. ^ E. 503. ' court, of the county palatine for issue of the 

writ out of the jurisdiction must be obtained 

Distribution of Salvage Awarded by High before making application to the court of appeal 
Court— Injunction.] — Injunction issued by the under 17 & IS Vict. c. 82, s. 8. for leave to serve 
Atlmiralty Division to restrain one of the officers the writ upon a person out of the jurisdiction of 
of a tug, to which an award of 3,500/. had been the Palatine Court, but within the jurisdiction 
made in a salvage action in the high court, from of the high couit. Wallier v. Bodrl^, 57 L. J., 
proceeding with an action for distribution of Ch. 206 ;"37 Ch. D. 188 ; 58 L. T. 291 ; 36 W. 
salvage instituted by him in the Liverpool Court R. 133 — C. A. 

of Passage against the owners of the tug. The Upon application ex parte by the plaintiff 
Theresa, HE. 681 ; 71 L. T. 342 ; 7 Asp. M. C. in a suit in the couit of chancery of the county 
505. palatine of Lancader, the lords justices of the 

High Court of Chancery, under the powers 

Interpleader — Protection of Officers.] — Officers given to them by the Court of Chancery of 
of the court are not protected in the case of Lancaster Act, 1854, ordered that service of the 
process executed under an interpleader order claim in the suit should be effected upon one of 
made without jurisdiction, though good on the the defendants out of the jurisdiction of the said 
face of it, if such older was obtained on their county palatine ; and directed such order to be 
own application. The relief or remedy, the drawn up by one of the registrars of the High 
power to giant which is conferred on superior Couit of Chancery. WaWiam v. Goodyear, 7 
courts by s. 89 of the Judicature Act, 1873, only De Gr. M. ^ G. 76 ; 24 L. J., Ch. 587 ; 1 Jur. 


refers to the relief and remedies to be adminis- (n.s.) 197. 
tered in the action, and as the result of the 

action, and not to an incidental and extraneous Transfer to High Court.] — The fact of ques- 
proceeding arising out of the levy of execution, tions of legal ditSculty aiising in a suit insti- 
such as interpleader. Speers v. Baggers, supra, tuted in the court of chancery of the county 

palatine of Lancaster is not sufficient reason 
New Trial — Appeal from.]— An appeal on an for transferring it to the High Court of 
application for a new trial from the Liverpool Chancery. 'iValthaui v. Goodier, 3 W. R. 
Court of Passage is to the Court of Appeal, and 352. 

not to the Divisional Court. Andeimui v. Bean, Persons who had assigned propeity in trust 
63 L. J., Q. B. 668; [1894] 2 Q. B. 222; 9 R. for their creditoi s brought an action in the court 
418 ; 70 L. T. 830 ; 42 W. R. 472 — 0. A. of the county palatine against the trustees and 

a purchaser from them, for accounts, and to 

Practice.] —Ill moving in the Court of impeach the sale, alleging fraudulent dealings 

Exchequer for rules for a new trial or to enter a by the trustees and a collusive sale at an under- 
nonsuit in cases tried in the Liverpool Court of value. The property was within the jurisdic- 
Passage, a rule to show cause was not granted tion of the palatine court, and all the parties 
unless either the counsel moving ivas present at resided within it at the time of the sale ; but 
the trial, or the assessor’s notes were produced one of the trustees, whose conduct wus especially 
with an affidavit verifying the assessor’s signa- impeached, had since gone to reside out of the 
ture. When cause is shown, the assessor’s notes jurisdiction of that court. By leave of the court 
must be produced with a similar affidavit, of appeal, service on him out of the jurisdiction 
Welsh v. Mercer, 42 L. J., Ex. 52 ; L. R. 8 Ex. of the palatine court was effected. He then 
71 ; 28 L. T. 358. applied to transfer the action to the high court. 

A copy of the notes taken by the judge at the The other defendants, except a defendant having 
trial of a cause in the Passage Court of Liver- a very small interest concurrent with that of the 
pool is not needed in order to support a motion plaintiffs, support ed the application : — Held, with- 
in a superior court for a new trial ; and such out laying down any general rule, that the appli- 
motion may, according to the established prac- cant being the principal defendant, no sufficient 
tice, be made by counsel who did not appear reason was shown in this case for obliging him 
in the court below. Bridge v. Balne, 29 L. T. to defend the action in the county palatine, and 
477. that it ought to be transferred to the high court. 
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Coahe v. Smth, 44 Ch. D. 72 ; 62 L, T. 712-— 
C. A. 

The sole defendant in. an action commenced in 
ot chancery of the county palatine 
Ox Lancaster resided out of the Jurisdiction. On 
the 15th June the court of appeal, on the ex 
parte application of the plaintiff, gave the 
plaintiff leave to serve the writ out of the juris- 
diction of the palatine court, on the plaintiff 
undertaking to consent to a transfer of the action 
TO the high court of justice in case an applica- 
tion for such transfer should be made by the 
defendant. On the defendant subsequently 
applying for a transfer, the court of appeal 
made the order, and ordered the plaintiff to pay 
(in any event) the costs incurred in obtaining 
the order. atmo7/ffh, In re, Serjencson v. 

Ch. D, 280 ; 49 L. T. 220 ; 32 W. E. 

101—0. A. 

■— Fund Paid in under Trustee Belief Act.] 

A fund had been paid by trustees into the 
court of chancery of the county palatine of Lan- 
mter under the Trustee Eelief Act. A person 
claiming to be entitled to the fund, and to whom 
notice of the payment in had been given, resided 
out ot the 3uris(lictit)n of that court, and applied 
TO the court of appeal under s. 8 of 17 & 18 
Vict, c. 82, for a transfer of the matter to the 
chancery division of the high court, and a 
ransfer of the fund to the Paymaster-General. 
Uho step had been taken by the applicant in the 
pahtine court .—Held, that the applicant was 
not a party proceeding” in the matter within 
the meaning of the section, and that the court 
had no jurisdiction to order the fund to be trans- 
terred. Jfeifirood, In re, 58 L. T. 292— C. A. 

Jurisdiction.]— The court of chancery of the 
county palatine of Lancaster has not, as to land 
and personal estate within its jurisdiction, power 

Whn? nf iu the pkoe of a trustee 

r, ° I f ^ «nsoimd mind, but who h.as not been so 


proceedings in the high court. Alm 7 i, In re. 
Johnson, In re, 47 L. J., Ch. 755 ; 8 Ch. D. 1 : SS 
L. T, 304 ; 26 W. B. 460—0. A. 

' The jurisdiction of the palatine court is co» 
ordinate with that of high court. Ih 
In 1874, a petition was presented in the court 
of the county palatine of Lancaster, for a guardian 
and maintenance of two infants, who were en- 
titled for life to a very large property under their 
great-grandfather’s will. Their mother and 
another were appointed guardians, and an allow- 
ance for maintenance was fixed, and was after- 
wards varied from time to time by the court.. 
In 1877, the mother, as next friend of the infants, 
obtained in the high court a judgment for ad- 
ministration of the testator’s estate, and then 
took out a summons in the action for the ap- 
pointment of guardians and an allowance for 
maintenance. The summons was not serveil on 
the other guardian, but he heard of it, and by the 
direction of the Vice-Chancellor of the county 
palatine took out a summons for direction in the 
palatine court. On the summons being at- 
tended the Vice-Chancellor expressed strong 
disapprobation of the conduct of the mother 
in taking out the summons in the high court, 
t^k an undertaking, which she voluntarily 
offered, not to proceed further with the sum- 
mons in the high court, and made a reference 
to the registrar as to revising the allowances 
tor maintenance. Soon afterwards, the mother 
as next friend of the infants, applied to the 
Vice-Chancellor of the county palatine to dis- 
charge the undertaking and to stay proceed- 
ings m the palatine court. This application 
having been lefused, the mother, as next friend 
of the infants, appealed :-Held. that, although 
the high court had full jurisdiction to appoint 
guardians and order maintenance, notwithstand- 
ing the previous oiHers made by the palatine 
coint, such jurisdiction ought not to be exercised 
unless some special ground was shown T 7 vic!T-Ymr.K 
found by J:^r.r2sTr I TJ 'nfanteZt ftSl mafn- 

Ch. 55 : 4 Jur. (n.s.) 1289 ; 7 W. E. Ill ' *’ dSinn^nf education should remain under the 

The power to appoint new trustees in the nlace I fnr 3^iclge who had directed them 

of truitees^of unsounrl mind, but not so found I tL uoquainted with 


. - «... xuiliu, uuc not so foinid 

fiy inquisition is by the Trustee Acts given, not 

cale ofZmtms. 

The principle under which the jurisdiction in 
pereonam of the old court of chancery extends 
m e&ct, to property wherever siZtZppS 
ohanceiy court of the county palatine of 

8 Ch. D. 180 ; 38 h. T. 770 ; 26 W. E. 

infc^r* defendants in an action 
m the chancery court of the county palatine of 

nil local juri„liotion 

1 *^*“*^ junsdiotion of that court was the 
juiisdiction in personam ot the old court of 

tho boundai“ and therSore 
y«on for want of jurisdiction refused wi^wts 


, „ ..co iLinj. acuuuinreu witn 

lit ; P^'°®sedina:s in the pala- 

tine court ought not to be stayed. ZJ * 

Held, also, that as the Tioc-Ch.anceilor of the 
county palatine had no Jurisdiction to grant an 
injunction to restrain proceedings in the high 
fu>,ye taken an undertaking 

a^SyZsctiZw^^^ 

n tet^tril^ creditor's wir fm- atoZstatkin 

to a suit in the high court for the s^ puiposT 

order the^iSZiT “ adminStratioa 

orciei tiieiem made subsequently to the ordpr in 

fte p^atine court suit, is V meJe stringer toX 
high court suit, and a motion made by 
so circumstanced in the high court snE +. 3^^ 
^oeedm^ therein on the ground of the order 
made m the palatine court suit, was refused 

Smn2e°r^^’7“l/'i ‘r® being 

administration decree hawma* 

i n .1 . . ^ TOX 


18 


1013 


COUET. 


1014 


situate beyond the jurisdiction of the Lancaster 
court. Wynne v. 28 L, J., Ch. 283 : 5 

Jur. (N.S.) 105 ; 7 W. K. 197. 

On appeal, the court ordered all the pro- 
ceedings in the suit to be stayed, the plaintiff to 
have the conduct of the suit in the court of 
limited jurisdiction, the plaintiff appearing in that 
court for that purpose. 8. 28 L. J., Ch. 485. 

Injunction — Appeal.] — An injunction was 
granted by the lords justices, as the court of 
appeal from the chancery court of Lancaster, 
against a person out of the jurisdiction of that 
cliancery court. Downed v. Jaelidon, 14 W. K. 907. 

Rules as to Costs.] — Under the Judicature 
Act, 187.3, s. 91, which enacts that the several 
rules of law enacted and declaied in this act 
shall be in force and receive effect in all courts 
whatsoever in England so far as the matters to 
which such rules relate shall be respectively 
cognisable by such courts : Ord. LV. (under the 
Judicature Act, 1875) is applied to proceedings in 
the court of passage of the borough of Liverpool ; 
and a plaintiff who recovers a shilling damages 
in an action for slander tried by a jury in that 
court is entitled to his costs unless the judge 
before whom the action was tried has oidered 
otherwise. Diny v. Dawliedwoetji , 48 L. J., 
Q. B. 484 ; 4 Q. B. D. 371 ; 41 L. T. 411 ; 27 
W. R. 660. 

Costs— Patent Action — Power over.] — At the 
trial of an action in the palatine court to re- 
strain the intringement of a patent, the Vice- 
Chancellor held that the patent was invalid in 
consequence of a claim being made which was 
bad, and dismissed the action with costs. The 
defendant had delivered particulars of objec- 
tions, and the Vice-Chancellor stated that he 
was of opinion that the defendants should have 
the costs of their witnesses who attended to 
support the particulars of objections, though 
they had not been called. On taxation, the 
registrar disallowed these costs, but the Vice- 
Chancellor overruled his objection : — Held, that 
the discretion of the court of chancery and the 
palatine couit with reference to costs was not 
taken away by Lord Cairns’ Act and Sir John 
Bolt’s Act in the cases which those acts enabled 
those courts to try, and that these courts ought 
not to follow by analogy a lule which applied 
to courts having no discretion as to costs, and 
therefore the Vice-Chancellor had power to give 
these costs of the particulars of objections to the 
defendant without a certificate under s. 43 of 
the Patent Law Amendment Act, 1852. Parnell 
V. Mort. 29 Ch. D. 325 ; 53 L. T. 186 ; 33 W. R. 
181—0. A. 

Refreshers — Copies of Correspondence.] — 

The amount of the refreshers allowed to counsel 
in cases in the palatine court is in the discretion 
of the taxing-master, and he is not bound by 
Ord. LXV. r. 27, sub-s. 48, of the Rules of the 
Supreme Court. Where a case depended very 
much on the terms used in correspondence con- 
ducted in French between the plaintiffs inter se 
and the defendants inter se, the court refused to 
overrule the decision of the judge who heard the 
base, affirming the decision of the taxing-master, 
allowing the costs of copies of the correspondence 
Fr^ch as well as of the English translation 
w nse of counsel, Dir&m v. 65 

L. T. 741—0. A. 


Judgment by Default — Setting Aside.] — Ac- 
cording to the true construction of Ord. XXXIII. 
r. 21, of the Rules of the Palatine Court of Lan- 
caster, a party against whom judgment has been 
given by default must make application to set it 
aside within six days if the court be then sitting, 
and, if it be not then sitting, on the next day 
on which the court shall be sitting to hear such 
motions. An application for extension of time 
by a party who desires to apply to set aside a 
judgment made against him by default, may be 
made at the time when he makes the application 
to set aside the judgment, if the action is stiR 
pending. Bradshaw v. WarUm\ 55 L. J., Ch. 
852 ; 32 Ch. D. 403 ; 54 L. T. 438 ; 34 W. R. 557 
— C. A. 

Appeal from.] — Old. LVIII. of the Rules of 
Court, 1875, applies to appeals from the court of 
the county palatine of Lancaster as well as to 
appeals from the high court of justice, and the 
time for appealing is now regulated by r. 15 of 
that order, and is no longer governed by the 
Gi-eneral Orders of 1855 regulating appeals from 
the court of the county palatine. Zee v. jVnttall, 
48 L. J., Ch. 616 ; 12 Ch. D. 61 ; 41 L. T. 4 ; 27 
W. R. 805— C. A. 

Section 1 of the Supreme Court of Judicature 
(Procedure) Act, 1894, which enacts that no appeal 
shall lie, without the leave of the judge appealed 
from or of the court of appeal, from any interlo- 
cutory order, applies to appeals from the palatine 
court. The couit of appeal will not generally 
give leave to appeal from an interlocutory order, 
unless it sees that if it does not interfere some 
injustice will be done. Dowson v. Drosoj)hore 
Co., 12 R. 138— C. A. 

The 30 & 31 Viet. c. 64. for the dispatch of 
business in the court of appeal in chancery, does 
not enable one of the lords justices sitting alone 
to act as a couit of appeal from the court of 
chancery of the county palatine of Lancaster. 
Kershaw v. Viehen, 37 L. J., Ch. 488 ; L. R. 3 Ch. 
513 ; 16 W. R. 772. S. P. Zones v. Kllshuw, 37 
L. J., Ch. 277 ; 17 L. T., 485 ; 16 W. R. 295, 


c. Stannaries Court. 

See also Mines and Mineeals. 

The stannary court is a court of law, but not of 
equity. Trelawny v. Williams, 2 Vern. 483. 

The equitable jurisdiction of the vice-warden 
of the Stannaries of Cornwall depends upon the 
principles of equity as administered in the court 
of chancery. v. Thomas, 4 Y. & Coll. 538. 

lands in Cornwall.] — Prince of Wales may file 
an English information of intrusion by his 
attorney-general, for land paicel of Duchy of 
Cornwall. Att.-Gen. v. St. Ai(hyn,'W\^)itw. 169, 

A surrender to the use of the will is not 
necessary to support a devise of lands, parcel of 
the ancient Duchy of Cornwall, the tenure wherof 
was originally a holding from seven years to seven 
years, but which has in time become a holding to 
the tenant, his heirs, and assigns, subject to a fine 
at the end of every seven years, and to forfeiture 
on non-payment. Ustlclte v, Peters, 4 Kay & J. 
437 ; 4 Jur. (N.S.) 1271. 

Under a devise of all the testator’s lands to A. 
in fee, followed by a devise of his duchy lands 
to B. for life, the reversion expectant upon B.’h 
life estate in the duchy lands pa^es to A. II. 
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Appeal from Order of Vice-Warden— Deposit by 
Appellant as Security.] — ^Notwithstanding that 
the appellate jurisdiction of the Lord Warden of 
the Stannaries has, by the Judicature Act, 1873, | 
been transferred to the court of appeal, the I 
requirements of the Stannaries Act, 1869, s. 32, ! 
as to the deposit by the appellant of 20Z. in the 
hands of the registrar of the stannaries court 
prior to appealing, are still in force. Tf Devon. 
Great ComoU J/mc, In re, 57 L. J., Gh. 850 ; 38 
Oh. D. 51 ; 58 L. T. 61 ; 36 W. E. 312— C. A. 

Winding-up — Order for Inspection of Docu- 
ments.] — The practice of the stannaries court is 
tlie same as that of the high court of justice, 
that the mere fact of a petition is not enough to 
justify an order for inspection of books. But if 
gioiinds are shown, the petition may properly 
be ordered to stand over to allow' the petitioner 
to enforce his right as a shareholder to inspection. 
The right of inspection under the 22nd section of 
the Stannaries Act, 1855, is personal to the share- 
holder, and does not extend to his solicitors or 
agents. D( ro/i Great Coiaoh 2I’nu\ In re, 

27 Gh. I). 106; 51 L.T.841 ; 32 W. E.890— C. A. 

d. Other Courts. 

Salford Hundred Court.]— Section 7 of the 
Salford Hundred Court ot Eecord Act, 1868, 
enacts that ‘‘ no defendant shall be permitted to 
object to the jurisdiction of the court otherwise 
than by special pica, and, if the w’ant of juris- 
diction be not so pleaded, the court shairiiave 
jurisdiction for all puri)oses ” .-—Held, that the 
defendant ^ against wdiom judgment had been 
recovered in the Salford Hundred court, he not 
having pleaded to the jurisdiction, could not 
have a writ ot ])rohil)ition on the giound of w’^ant 
of jmisdiction, inasmuch as the above-mentioned 
section, under the ciicumstaiices. conferred juris- 
diction on the Salford Hundred court. Oram 
V. Brearetj (2 Ex. D. 346). overruled. Cluidwicli 
V. Ball, 54 L. J.. Q. B. 396; 14 Q. B. D. 855 : 52 
L. T. 919— (\ A. 

A defendant in an action in the Salford Hun- 
dred coui-t may obtain a wu'it of prohibition not- 
withstanding that he has not pleaded to the 
jurisdiction, although the act legulating the 
piocedure in that court enacts -that ‘-no defen- 
dant shall be permitted to object to the jurisdic- 
tion of the court otherwise than by special plea 
and if the want of jurisdiction he not so pleaded^ 
the court shall have jurisdiction for all pur- 
poses.” Oram v. Brearey. 40 L. J., Ex. 481 • 2 
Ex. D, 346 ; 36 L. T. 475 ; 25 W. E. 095. 

Hundred Court.] — The hundred court was 
derived out of the ancient common law county 
court. Mallet v, Byrt, 5 Mod. 254. 

Upon a nonsuit in the hundred court before 
appearance there were no costs allowed, and, if 
ffven, a writ of false judgment lay. Simmon v. 
MerriUe, 1 Showier, 47. 

A hundred court at common law could not 
have a levari facias, but by custom it might. 

Tolzey Court— Bristol— Foreign Attachment] 

—An attachment of the goods of the defendant 
in an action of debt in the Tolzey court of Bristol 
J a process to compel the appearance of the 
4«ndant, and does not make the plaintiff a 
cteditor within the meaning of s. 16 i 

of the goods of the Mendant I 


in an action of debt in the Tolzey court is the 
same as that of a foreign attachment in the 
Mayor’s court. Sear^ Ex parte., Price, In re., 51 
L. J., Ch. 448 ; 17 Ch. D. 74 ; 44 L. T. 887. 

City of london Court — Jurisdiction — Employ- 
ment within the City.] — The plaintiff, a resident 
of Manchester, issued a default summons in the 
City of London Court against the defen<lant, 
who was employed as a merchant’s clerk witliin 
the City of London, but who resided elsewhere : 
— Held, that the Judge of the City of London 
court had, under the London (City) Hmall Debts 
Extension Act, 1852, s. 39, jurisdiction to deal 
wuth the summons, and that that act, with the 
exceptions of five sections relating to procedure 
and to costs in actions for small sums, wuis still 
infoice, and, although modified as to the position 
of the judge, and assimilated in its procedure in 
many ways to the county court, w\as neither in 
fact nor by implication repealed by the Comity 
Courts Acts of 1867 and 1888. Kutner v. 
Philips, CO L. J., Q. B. 505 ; [1891] 2 Q. B. 267 ; 
C4 L. T. 628 ; 39 W. E. 52G ; 56 J. P. 54. 

Manorial Courts.] — The bailiff and burgesses 
of an ancient borough had from time immemorial 
been lords of the manor and owners of the guild- 
hall within the borough, and by a charter of 
Philip and Mary, power w'as granted to them to 
hold manor courts in the guildhall twuce in 
every year, ‘'as of ancient time had been used ” : 
and^ until 1810 such couits had been imme- 
moriallyheld : in that year, commissioners under 
an inclosuie act aw'arded to H. all the manor, 
with the rights, membeis, courts, view* of frank- 
pledge, excepting to the bailiffs and burgesses 
the guildhall : — Held, that this exception did not 
exclude the new^ lord’s right to hold his manor 
courts in the guildhall. Bex v. Ilehester Cor- 
poratwn, 4 D. ^ E. 324 ; 2 B. & C. 704 : 2 L. J. 
(o.s.) K. B. 147. 

The Court of Queen’s Bench is not a court 
of error or appeal fiom a manorial court. Men. v. 
Old Hall {Mnior), 10 A. & E. 248 ; 2 P. ic D. 
515 ; 8 L. J., Q. B. 243 ; 3 Jur. 168. 

Court of Hustings.] — The loid mayor of 
London is not the sole judge of the court of 
hustings, for by the constitution of that court it 
may be held by six aldermen in his absence. 
JlarlnDieh v. London, 2 Bro. P. C. 409. 

A writ of error upon a judgment given in the 
sheriff s court only lies to the court of hustings 
m London. Marliivich v. London, 2 Bro. P. C.409. 

py— Palatine Court.]— The bishop of Ely has 
not a palatinate jurisdiction within the isle, 
though exercising jura reaalia there. Grant v 
Sagge, S East. 128 ; 6 B. B. 669. 

_ Borough Court. ]-A court had, from time 
immemonal, been holdon before the steward and 
portree-re of a borough, or their siifBcient deputy 
or deputies, and a court was holden before the 
steward and portreeve Held, 
that both these offices might be held by the same 
peison, and that the appointment of the deputy 

An amercement at a court leet for 
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injury to the lord is illegal, though there be a jurisdiction could not be inferred from the mere 
custom to warrant it. Wood v, 6 Term fact that they acted in a manner which required 

Eep. 611. ^ it to justify their proceedings. It. 

A custom to swear the jurors at one court leet If the warrant of the court was correct, or even 
to inquire and return their presentments at the substantially good, the officer who executed it 
next coxu’t is bad in law. Davidmn v. Mo>hc7^oj}^ was not guilty of trespass ; but if it was defective 
2 East. 56 ; 6 K. B. B73. in describing the court by the proper name and 


Court Baron — Jurisdiction.] — A court baron 
cannot be legally held without two free suitors. 


style, it did not protect the officer, 11), 

In an action against commissioners of a court 
of requests and their officer for taking goods, 


i?w/w,s’ 67 / V. 11 4 Term. Bep.dlG, n. And see they 3 ustified, alleging, that, at a court holden 

Iloli'oyd V. B}‘eur(\ 2 B. &: Aid. 473; 21 B. K. 361. by them pursuant to statute, the plaintiff com- 
In the record of a judgment of a court baron, mitted a contempt, and thereupon the commis- 
it was stated that the court was held “ before sioners imposed a fine upon him, and issued their 
"W*. K., steward of the court, and W. U. and G. warrant to the officer to levy it, by virtue of 
M., and others, free suitors of the court ” : —Held, which he seized the goods. It wa^ proved that 
first, that it was not necessaiy to state that W. the commissioners were acting in their jurisdic- 
K. was stewaid of the manor, JBnoon v. O-elJ, tion, and that a conviction and warrant produced 
2 0. B. «S6J ; 3 D. «S; L. 823 ; 15 L. J., C. B. 187 ; were signed by them ; and in proof of the con- 
10 Jur. 666. tempt and the proceetlings thereupon, the convic- 

Held, secondly, that the style of the court thus tion of the plaintiff and the warrant to levy the 
stated was correct. Ih. fine were put in : — Held, that although the plea 

Held, thirdly, that it was sufficient to state the stated as a substantive fact that the plaintiff had 


names of two of the suitors only. Ih. 

Abolition and EevivaL] — By 2 & 3 Viet. 

c. 85, the old court baron of the honour of Ponte- 


been guilty of a contempt, and not merely that 
he had been convicted, the fact of contempt 
could not be inquired into ; for the allegation of 
it might be rejected as unnecessary, as the con- 


fract, in the county of York, was abolished, and viction and warrant were pleaded, and these 
a new court was substituted in its place. By 9 appealing to have issued from a competent juris- 
cV 10 Viet. c. 95, and an order in council made in diction, were conclusive of the facts stated in 
pursuance of that act, the new court was them. AldvUhje v, llai7ie,s% 2 B. ck Ad. 395. 
abolished : — Held, that according to the true The judge of the Belper court of requests, 
construction of the several acts the old court erected by an act of parliament, had no power to 
was not revived, and consequently that a replevin alter at one court, without consent, a judgment 
obtained out of that court was void. Jlellawell in favour of the defendant into a judgment of 
V. JSfLStwoocl, 6 Ex. 295 ; 20 L. J., Ex. 154. nonsuit, pronounced by mistake at another ; and 

if he did. and the plaintiff proceeded in a second 
Ancient County Courts.]— An action could not plaint for the same cause of action, the latter 
be brought in a county court unless both the pioceedings were a nullity. Wehder v. 3IasLm, 
defendant resided and the cause of action arose 8 D. P. C. 705 ; 4 Jur. 720. 
within the comity, i.e., within the jurisdiction of The Bath court of requests had no jurisdiction 
the court. Welsh v. Troyte, 2 H. Bl. 29. over a claim for loss of time in attending the re- 

The plaintiff might sue in a superior court for vising barrister’s court made by a voter against an 
a debt under 40a*. if he could not sue m any inferior objector. BoheHs v. Ilimh ij, 3 M. & W. 120 ; 6 


court. Bushy v. Fearon^ 8 Term Bep. 235. 


D. P, 0. 82. 8. C.^ sub. nom. Br/j.Y.Bath Court 


A. became indebted to B. in a^um not exceeding of BirpieM, 7 L. J., Ex. 45. 

40.S. for the carriage ot a parcel of goods : and in Hor had the Westminster court of requests in 
a month afterwards iiiciirreil another debt to B. similar proceedings. Siuanes v. Bawlbigs,2 C. M. 
not exceeding 40 a‘. for the carriage of a second B. 744 ; 4 D. P. C. 501 ; 1 Tyr. !s: *G, 46 ; 1 


parcel. A. brought two actions in the county Gale, 299 ; 5 L, J., Ex. 55. ' 

court for the respective debts : — Held, that the 

causes of action weie distinct, and that A. was Service of Process.] — An act establishing 

entitled to sue separately on each demand, and a court of requests, enacted that the mesne pro- 
the court refused a prohibition. Be,r v. Hero- cess might be served on the debtor, either per- 
fordslilre OSherlf) 1 B. tk Ad. 672. sonaUy, or by leaving the same at his dwelling- 

When a demand exceeding 40.*?. appeared on house, lodging, shop, place of abode, or other 
the face of the declaration, the county court had place of dealing or trading .-—Held, that it was 
no jurisdiction ; and the particulars (which were sufficient to leave the process at a lodging where 
returned as part of the proceedings) could not be the wife of the debtor was living, though the 
resorted to in order to shew that, in reality, the debtor himself, a seafaring man, was absent on a 
demand was below 40.s‘. Dempster v. Purnell, 3 voyage, and had been so absent for six months 
Man, & G. 375 ; 4 Scott (N.R.) 30 ; 1 D. (N.s.) and that such service of process was not so com 
168 ; 11 L. J., 0. P. 33. trary to natural justice as to render the judg- 

ment and execution obtained thereupon void. 
Court of Bequests — Jurisdiction,] — A party Cul verson v, Jlelfoii, 2 M. Bob. 200 *, 4 P, & 
who merely originated a suit by stating his case B. 445 ; 12 A. ct E. 753 ; 10 L. J., Q. B. 31 ; 4 
to a court of requests, and proceeded to execution Jur, 1130. J. M. 

of the judgment of the court, was not guilty of 

trespass, though the proceedings were erroneous, 
or without jurisdiction. Carratt v, Morleg, 1 

Q. B. 18 ; 1 G. & D. 275 ; 10 L. J., Q. B. 259 ; 6 COURT FEES. 

Jur. 259. 

But such of the commissioners of the court as See PBAOTICB, 

were parties to the adjudication were liable in 

trespass, if the court had not jurisdiction; and In Bankruptcy.] — Bee Bankeuptot. 


COURT FEES. 

Sie PEACXIOK 


-See BA1IKB0PTOT. 
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seal in order to effectuate the intention of the 
parties. Saym v. Cwnmmffs, lO C. ]». 

421 ; 10 L. f. 341 ; 10 Jur. (k.S.) 773. JJnwJm 
T. Drysdale, infra. 

Signature not necessary. ]— -Signature is not 
necessary to deeds ; and the Statute of FraialH 
has no operation as to them. Airlifw v, 
WJihson, 4: Man. & G. SOI ; 12 L. J., C. P. 
58. 

To a declaration upon an indenture of lease, 
by the lessor against an assignee of the lessee, a 
plea, that the indenture was“ not signed by the 
lessor, or by any agent authorised in writing, is, 
therefore, bad. Ih. S. P., Cliern/ v. Ilrmlny, 
4 Ex. 631. See Cooek v, Goodman, 2 G. iJc 1). 
159 ; 2 Q. B. 580 ; 11 L. J., Q. B. 225. 


COVENANT. 

[By a. H. BITTLESTON.] 

I. Foem OF, 1019. 


II. CONSTEUCTION OF. 

1. Generally,, 1023. 

2. Joint and 8e%eTal,,\G2^, 

3. Absolute,, or Subject to Qualification., 

Condition, or Alternatire, 1031, 

4. Dependent or Indexmident, 1036. 

5. Repugnant, 1043. 

6. I7ncertabi, l^i4:. 

7. Vohmtary, 1045. 

III. Runxino with the Land, 1045, 
lY. Implied, 1049. 

Y. How Dischaeged, 1058. 

VI. Beeach. 

1. What Ammmts to, 1059. 

2. Belitfi f rim Forfeiture, 

VII. Action on. 

1. Form, of, 1065. 

2. Parties. 

a, Generali}^, 1067. 

?•. Joint and Several, 1071. 
e. Personal Representatives, 1072. 
rZ. Heirs and Devisees, 1074. 
e. Assignees, 1075. 

3. Pleadings. 

a. Venue, 1078. 

1. Claim, 1079. 

e. Defence and Replication, 1083. 

4. Fddenee, 1086. 

5. Measu re of Damages, 1087. 

6. Pest faming Actkms, 1088. 

VIII. Paeticulae Covenants. 

1. PelaUng to Landlord and Tenant 

Landloed and Tenant. 

2. In Cliarterparties. — See Shipping- 

3. J/i Policies of Insurance-^Sce I: 

ANCE. 

4. 1% RcHtraint of Trade.—See Cont 

and Teade. 

5. In Conreyances. — Sec Tendoe 

PUECHASBE. 

6. PelaUng to Mines. — See Mines 

Mineeals. 

7. In Mortgagen.—See Me 

S. In Settlements. — See Si 
9. In Indentures of Ap^ 

Appeentice. 

See also Deed and Bond 
AND ADMINISTEATOK. 


What amounts to.]- 


. 'Py u marriage settlement 
P. gave, granted, and continued to S. and her 
assigns during her life, in an event, which 
happened, a yearly rent charge, charged and 
chargeable upoii_ certain manors of which he, P., 
or any person in trust for him, was seised or 
entitled for an estate of iiiheritaiice, at law or in 
equity, subject to certain charges thereon. P. 
also “ covenanted, granted, and agreed ” with S. 
that she might distrain and enter in the usual 
way for arrears. He also “ granted, bargained, 
sold, and demised” the property to trustees for 
a term of years to secure the rent charge. By 
a decree in another cause the interest of P. in the 
property was held to amount only to a life 
estate. In a suit to administer P."’s estate S. 
put in a claim as a creditor against P. ' ’ * 

the amount of the arrears of the annul. , 
that upon the terms of the settlement there was 
a covenant which S. could enforce 
personal estate of P. " ' 

3 De G. & J. 572 ; 

(N.S.) 253 ; 7 W. R.' _ 

114; 31 L. J., Cli.269. 

Every obligation which 
of the language of a deed 
the parties thereto am 
covenant by him to pex.u.m cui 
But the language must clearly show 
that there should be 


's estate for 
annuity:— Held, 
-- was 
— against the 
Monypenny v. Momipemm, 
28 L. J., Ch., 303; 5 Jim.’ 
Affirmed, 9 H. L. Cas. 

on a fair construction 
is imposed on one of 
an express 
Lt obligation, 
an intention 

, , agreement between the 

covenantor and the covenantee to do or not to do 
referred to. Cadogan and 


AND 


and Executoe 


—An agmement under hand and 
ant. Malles v. Carr, 3 Swan. 

1 “covenant” in an agreement 
cl to mean a conti'act not imder 


> f-c 
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Brookes v. JDrysdale, 3 C. P. D. 52 ; 37 L. T. 
467; 26 W. li. 331, 

Held, also, that the clause amounted to a 
-covenant in the strict sense of the word. Ih. 


the said parties in manner following.” Wood y. 
Copjoer Miners Co., 7 0. B.906; 18 L. J., G. P, 293. 

A declaration stated, that a railway company 
demised to the plaintiff refreshment-rooms at 


The recital, in a deed, of an agreement Swindon, for ninety-nine years, at the annual 
between the parties to the deed, amounts to a rent of a penny ; and that the plaintiff cove- 
covenant, if there is nothing in the rest of the naiited to complete, to keep in repair, and to 
deed to show an intention in the parties not insure the same ; and the company covenanted 
to be bound by the terms of such agreement, that, in case the refreshment-rooms should 
Barrall v. Ilildltcfh, d C. B. (n.s.) 840 ; 28 L. J., be disused as the regular and general place of 
C. P. 221 ; 5 Jur. (N.s.) 962 : 7 W. B. 409. stoppage for refreshment of passengers, they 
S. P., Zai/ V. Mottrcim, 19 G. B. (N.s.) 479. would purchase the buildings of the plaintiff on 

A deed between the plaintiffs and a railway certain terms. That it was declared to be the 
company, after reciting that the company was intention of the company, and the understanding 
desirous of being supplied with 350,000 railway of the plaintiff, that all trains carrying passen- ‘ 
sleepers, and that the plaintiffs 'were willing to gers, not being goods, express or special trains, 
supply them according to the terms of a specifi- should stop at Swindon for refreshment of 
cation and tender, contained a covenant by the passengers, for about ten minutes ; and that the 
plaintiffs that they would supply the sleepers company engaged not to do any act which 
within the time specified, as and when, and in should have an effect contrary to that intention, 
such quantities, and -in such manner, as the The breach assigned was that, whilst the Swin- 
engineer of the company, by order in writing, don station was used as the regnlar and general 
from time to time, or at any time within the place of stoppage for refreshment for passengers, 
period limited by the specification, should require, the company caused trains containing passen- 
The specification stated that the number of gers to pass Swindon without stopping for the 
•sleepers rec[uired \vas 350,000 ; that one-half refreshment of passengers for about ten minutes, 
■would have to be delivered in 1847, and the and caused several trains to stop for a short and 
remainder by Midsummer, 1848, The deed also an mireasonable time ; that is to say for a 
contained provisoes that the engineer might vary minute, the time not being sufficient to enable 
the times of delivery ; that the company should the passengers to obtain any ref reshment : — Held, 
retain 2,000Z. in their hands as security for the that the declaration of the intention of the corn- 
performance of the contract, and should pay it pany, coupled "vvith the rest of the deed, amounted 
over within two months after all the sleepers had to a covenant by them, that, so long as they 
been delivered ; and that the contract might be made Swindon the general place of stoppage for 
put an end to upon default made by the plaintiffs, refreshment they would cause the trains to stop 
or upon their bankruptcy or insolvency ; — Held, there for ten minutes ; and that the breach was 
that there was a covenant on the part of the well assigned, although it was not stated that any 


To create a covenant in a deed, the wmrd 488. 

“covenant” need not be specifically introduced. Where, in a deed between A. and B., B. ac- 
Where it was agreed that A. should transfer his knowledges that he owes so much money to A., 
business to B. and C., and the deed between the such acknowledgment may be declared upon as 
parties contained a recital that it had been a covenant to pay that sum, if an intention to 
agreed between A., B., and C., that the whole of enter into an engagement to pay appears upon 
the debts of A. should be paid by B. & G. : — the face of the deed. Coxirtmy v. Taylor, 6 
Held, that an action of covenant was maintain- Man. & G-. 851 ; 7 Scott (^.E.) 749; 12 L. J., 
able against B. and G. for non-payment of the G. P. 330. 


debts due from 


Saltoim V. Houstoun, 


Secus, where the acknowledgment appears 


Bing. 433 ; 2 L. J., G. P. (o.s.) 93 ; 25 E. E. 665. to have been made solely for a collateral pur- 
MTiere a lease of mines contained a recital of pose. Ik. Jaekson-^.L.S; No^^tli-Western By,, ^7 
an agreement by the lessee to pull down an old L. J., Gh, 303 ; 7 Gh. D. 573 ; 37 L. T. 664 ; 26 
mill and build another, and also a covenant to W. E. 513. Marry at v. Marry at, 28 Beav. 224 ; 
keep such new mill in repair and to so leave it 29 L. J. Gh. 665 ; 6 Jur. (K.s.) 572 ; 2 L. T. 531 ; 
at the end of the term : — Held, that this post, col. 1050. 

amounted to a covenant to build the mill. A. being indebted to B. on simple contract, 
Sampson v. Easterhy, 9 B. & G. 505 ; 4 M. & Ey. gave a promissory note for the amount, and 
422. Affirming 6 Bing. 644 ; 4 M. & P. 601 ; 1 executed a deed, by which, after reciting the 
G. '& J. 105. See also Knight v. Gravesend debt and the note, he, as further security, charged 
• Watenoorks Co., col. 1054 ; 'and cf. Sliarg) v. certain property with the payment of it, and 
Waterhouse, col. 1056; James y. Cochrane, and agreed to execute such a mortgage of the property, 


RashUigh v. 8. E. Ry., col. 1053. 


with all powers, covenants and clauses incidental 


1 


If, looking at the whole deed, it contains, thereto, as B. should require ; — Held, that the 
whether in the way of covenant, provision, or deed converted the debt into a specialty debt, 
exception, a clear agreement to do any act, an Saunders v. Milsotne, L. E. 2 Eq. 573 ; 15 W. E. 
action of covenant may be maintained in respect 2; 14 L. T. 788. 

of such agreement. Saltomi y. IIoustoun,l^mg. On an assignment by way of settlement of a 
433 ; 2 L. J. (o.s.) G. P. 93 ; 25 E. E. 665. reversionary interest in trust funds, the settlor 




of such agreement. Saltomi y. IIoustoun,l^mg. On an assignment by way of settlement of a 
433 ; 2 L. J. (o.s.) G. P. 93 ; 25 E. E. 665. reversionary interest in trust funds, the settlor 

No precise form of words is necessary to con- covenanted that he and all persons claiming 
e a covenant ; it is enough, if the intention through him would, upon the request of the 
parties mutually to contract is apparent trustees of the settlement, do all acts necessary 
e general scope" of an instrument under for further assuring the premises to the trustees, 
ore especially where it commences with The settlor afterwards obtained possession of the 
“it is hereby agreed by and between premises, and died, after applying the same for 
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Ms own use : — Held, that the trustees were entitled 
to prove for the amount of the settled funds, as 
for a specialty debt. JDlchwn, In Blucliburn 
V. Biclmm, 40 L. J., Ch. 707 ; 12 L. R. Eq. 154 ; 
25 L. T. 118. 

Of. Isaacson v, Harwood^ L. R. 3 Ch. 225 ; 
Holland v. Holland, L. R. 4 Ch. 449 ; and 
Bo)*n)weh v. Borroivcs, Ir. R. 6 Eq. 368 ; 
post, cols. 1049, 1050, 1052. 

See also Deed and Bond. 


the remainder in charities. In an action on the 
covenant against the executors, held, that there 
w^as nothing contrary to law in the covenant ; 
nor did it appear to be impossible to be per- 
formed, although it maybe questionable whetiier 
churchwardens are corporations, except for par- 
ticular parochial purposes. Tuffnell v, ConstaMe, 
3 K & P. 47 ; 7 A. & E. 798 ; 1 W. W. & H. 113 ; 
7 L. J., Q. B. lOG ; 2 Jur. 79. 


11. CONSTRUCTION OF COVENANTS. 

1. Geneeally. 

A covenant is to be construed most strongly 
against the covenantor. Wai'de v. Warde, IG 
Beav. 103. 

Covenant against acts of particular persons 
extends to illegal as well as to legal acts. Powle 
v. Welsh, 1 B. &; C. 29 : 2 D. & R. 133 ; 1 L. J., 
(O.S.) K. B. 17 : 25 R. R. 291. 

Not to Sue.] — A covenant not to sue, arrest, 
inqilead or prosecute a debtor, his goods, chattels, 
lands or tenements, on account of a debt, ex- 
tends to the issuing of a conimhsion, which is a 
species of suit and proceeding aaaiiist the goods 
of the bankrupt. iSouill v. Mancood, 9 B. cV; C 
300 : 4 M. & By. 181 : 7 L. J. (o.s.) K. B. 197. 

See also Deed (Release). 

^ To Revise. ]~A., being seised of real estates, 
limited part of them to the uses of his niarriaf’c 
settlement, and covenanted with the trustees, 
that in case of there ])omg issue of such mar- 
riage, he w’ould, by will or otherwise, devise all 
his real estates, and also all his i>eisonal estate 
and effects whatsoever, amongst the children of 
that and a former marriage." share and share 
alike : — Held, that this covenant applied only to 
such leal and pei^onal estate of winch A. might 
(lie seised or possessed, and that it did not iire- 
veiit him from disposing, during his life, of such 
part of his leal estate as was not -ettled, or 
wiiich he mindit ac<iuire subsequentlv to the date 
M the settlement, yeedham v. 'Ktchnan, 3 
B. tk Ahl. 531. 

A., upon the mairiage of B., his daughter, cove- 
nanted with her husband C., by deed or will to 
give and beiiueath unto B. one full equal eichtli 
part or share (that being an cijual share with his 
other children) of ail the real and personal 
estate of which he should die seised or possessed 
B died in the lifetime of A. A. having in his 
hietime made some disposition of property in 
favour of a son. by will devised an<l bequeathed 
his real and personal estate for the beiietit of his 
widow and _&t>me of his surviving daughteis 
ideid, that C. hod not any cause of action a<j’ainst 
the executors ot A. loncs v. How 9 C B 1 • 
S, C (in equity), 19 L. J., Ch. 324, ’ ' * ’ 

A covenant to bequeath a sum of money, con- 
stitutes a specialty <lebl against the covenantors 
estate, and is not satistied liy the mere insertion 
ot such a bequest in lus will, Ircahani v. B7c7i'- 
/ww, 1 De (i., J. K. i74 ; 9 Jui'. (n.s.) 702 • y 
L. T. 679 ; 1 1 W. It. 1009. ^ ■ -J ^ 

A. covenanted that his executors should invest ' 
* oatain sum in the three per cents., in the cor- i 

names of the churchwardens of W., and to the i 
corporate name of the archdeacon of C., in tnit ’ 
to pay lOh per annum to the pariah school, and i 








To Pay.] — ^A covenant by a party, that, so 
long as he should continue and be in the 
actual receipt of the profits of a rectory, he 
would pay a yearly sum during the life of the 
rector, by two half-yearly payments, must be 
, construed as a covenant for the payment of such 
yearly sum wiiilst the covenantor is in receipt of 
the profits during the life of the rector, and not 
whilst he is merely in receipt of the profits. 
Come V. Jones, 2 Chit. 700. 

A. having covenanted, on purchasing an estate,, 
to discharge a legacy mistakenly supposed to he 
a charge on the estate, is liable in an action on 
his covenant to the purchaser for not paving the 
’ amount covenanted to the representatives of the 
supposed legatee, wdiose interest had never been 
vested, although the purchaser could not become 
‘ liable in respect of the legacy. Ilodqson v. 

2 H. A C. G49 ; 33 L. J., Ex. 76 ; 10 Jur. (N.S.) 

A declaration stated, that the plaintiff sold 
certain letters-patent to the defendants, who 
covenanted to pay 840/. by instalment^ : pro- 
3 , vided, that if wnthiii tw^elve montlis they should 
e disapprove of the patent, and of their disappro- 
5, bation and intention to sell it, they should give 
•- notice to the plaintiff, the payment of the" in- 
d stalments should be suspended ; and if the de- 
e feiidauts should within six mouths after notice 
o P^^feiit, and retaining to themselves 

t lihL, pay over the surplus to the plaintiff the 
') covenant fur payment of the entire sum should 
t cease. But if the defendants, having given such 
■- notice, should neglect or refuse to observe all the 
1 uthei niatters or things in the proviso, the cove- 
r naiit for payment of 840/. should stand. Aver- 
e ment, that the defendants gave due notice of 
^ their disapprobation, and of their intention to 
sell, and that the defendants had not sold the 
- letters-patent. Breach, non-payment of the in- 
talents. Plea, that the defendants were ready 
1 and willing and endeavoured to sell the lettois- 

I lf' i'T?®^'^’ defendants, not having 

■ S l«‘t®!;s-patent, were liable to pay the int 

1 L. ^ ’557 ; 17 

I E ^“<1 C. D. and 

E. h . (t\\o ot the provisional directors of a com- 
; pany and promoter of a biU in parliament for 

■ making a railway), after reciting that it was pro 

; posed to cari-y the line close to A. B.Wk a S 

tS b 1 that he would accede to 

bv A *^® ^^sent given 

ehoDld pay him for so 

of the land as should be intersected bv the rail 
tion for » ^ pay him 3,0007. in oompens^ 

road near the entrance of the park, ’ ^ 
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of the road, the obstruction of views, the expense 
of temporary residence during the progress of the 
works, the depreciation in value as a residence, 
the additional expense in the cultivation of the 
farms by the alteration of the roads, and all 
other damage to be done to the mansion and 
park. Then followed a covenant by A. B. for 
conveyance of the land on tender to him of 120/. 
per acre, and 8,0(JU/. : — Pleld, per Parke, B., and 
Idatt, B., that upon the passing of the act, C. B. 
and E. F. weie bound by their covenant to pay 
A, B. 8,000/., although the railway had not been 
constructed, nor had any actual damage been 
done to the land ; per Pollock, C.B., contra, 
that the taking of the land or damage done 
thereto, was a condition prece lent to such pay- 
ment. Bland v. Pnowlef/, 6 Ex. 522 ; 6 Railw. 
Oas. 756 ; 20 L. J., Ex. 218. 

Where a party covenants to pay money 
“ immediately upon demand,” the word “ imme- 
diately” must receive a reasonable construction, 
so as to allow the debtor time to procure the 
money ; and if the demand is not made by the 
creditor himself, to inquire into the authority of 
the -person making it to receive the money. 
Tnnw V. inZ-su//, 4 B. & S. 442 ; 32 L. J., Q. B. 
382 ; 10 Jur. (n.S.) 201 ; 8 L. T. 790 ; 11 W. R. 
952— Ex. Ch. Moo7'e v. Shelley^ 52 L. J., P. C. 
35 ; 8 App. Gas. 285 ; 48 L. T. 918— P. C, 

And see Bills of Sale (Putting in Force). 

A declaration stated that A., patentee of 
machinery for making pipes, granted to B. 
and his assigns, the exclusive licence to manu- 
facture iron pipes, yielding a royalty of so 
much for every ton of iron pipes made or sold 
by B. or his assigns, to be paid within twenty- 
one days of the end of each quarter, B. cove- 
nanting for himself and assigns to render an 
account in writing, within seven days of the 
end of each quarter, of the amount manu- 
factured, and to pay, within twenty-one days, 
the sum which should appear due on the 
face of the account ; that B. transferred his 
interest in the licence to the plaintiff, who 
transferred it to M. and R. in trust for the 
defendants, who were to carry on business as the 
Welded Iron Tube Company ; that the defen- 
dants covenanted with the plaintiff to perform 
the covenants made fi’om B. to A. in the first 
deed ; that the Patent Welded Iron Tube Com- 
pany made iron tubes, in pursuance of the 
licence, whereby royalties became due to the 
plaintiff : — Held, that the declaration was good, 
although it did not directly aver that any iron 
pipes were made by B. or his assigns, and that 
the covenant to render an account was only 
availing to and did not control the preceding 
covenant to be implied from the words “to be 
paid.” Bower v. Ilodges, 13 G, B. 765 ; 1 C. L. 
E. 807 ; 22 L. J., C. P.' 194 ; 17 Jur. 1057. 

— — Biscretion of Trustees.] — A deed, after 
reciting that A. was desirous of securing the pay- 
ment after his death of the several annuities and 
the gross sum thereinafter specified, to the several 
persons thereinafter named, contained a cove- 
nant by A. with trustees that if B. should attain 
the age of twenty-one, either in the lifetime or 
after the death of A., then the heirs, executors, 
or administrators of A. should at such time after 
his death, or after the day on which should 
attain the age of twenty -one, whichever should 
labt h!a|>pen, as fhe trustees or the survivors or 
•| 0 | thfflA shoxdd in theit ot his hn- 


controRed discretion think fit, and either in one 
sum or from time to time in various sums pay to 
B., or for his use or benefit, any sum not exceel- 
ing 300/., without any deduction or abatement 
whatever. The covenant, as originally drawn, 
was an absolute covenant for the payment of 
300/., but was alteiei by the direction of the 
covenantor at the time when he executed the 
deed. The sum of 3U0/. was the only groas sum 
mentionci. The trustees proposed to exercise 
their discretion by paying B. 5/., and expressed 
their intention of not exercising it further for 
his benefit : — Held, that the discretion of the 
trustees was confined to the time at which the 
sum or sums was or were to be paid to B., and 
that he was entitled to the full sum of 300/. 
B timer v. Ketvell, 25 L. T. 892. 

“Or” in its Disjunctive Sense.] — The 

sureties for a railway company covenanted to pay 
to the trustees for the clearing committee, under 
the Railway Clearing Act, 1850, such balances 
and sums as. from time to time, should be settled 
and adjusted by the secretary of such committee 
as due from the company, or should be settled or 
determined by such secretary as the amount to 
be from time to time contributed to the funds of 
the clearing system by the company : or should, 
in case of difference respecting the accounts of 
the clearing system, be deci (ed by such com- 
mittee to be the balance or sum payable by the 
company to the committee ; or should m any 
way become a debt due by the company to the 
committee pursuant to the act ; or should by 
such secretary be demanded of the company by 
a written demand in the form given in the 
schedule to the act ; and reciting that it was of 
paramount importance that the adjustment of 
such accounts by the clearing system should not 
be disputed, and should be indisputable, it W'as, 
by the deed, declared and agreed that the 
sureties were not to be at liberty to dispute the 
amount which should be so settled and adjusted 
by such secretary, as duo from the company to 
such committee, or which should be settled and 
determined by such secretary, as the amount to 
be contributed to the funds of the clearing 
system by the company ; and which should be 
decided by the clearing committee to be the 
balance or sum payable by the company ; or 
the amount which should, as aforesaid, be 
demanded by the secretary ; and every such 
amount should be payable and forthwith paid 
by the sureties, notwithstanding any error or 
ailegod error in law, in principle, or in fact, and 
no plea or defence should be admissible, or 
evidence be necessary or required, in any action 
or proceedings under the deed w^hich should 
be admissible or required against the company 
under the act : — Held, that, construing the 
words of the covenant according to their obvious 
and ordinarily reasonable meaning, the demand 
of the secretary, made in accordance with the 
terms of the covenant, was alone sufficient to 
entitle the trustees to sue the sureties for the 
amount so demanded, it being the manifest in- 
tention of the parties that such demand should 
be conclusive in the matter ; and also that the 
word “or,” prefixed to the several alternative 
clauses in the deed of covenant was meant to 
have its usual meaning as a disjunctive conjunc- 
tion, and could not therefore be read in a con- 
junctive sense as “and.” Be/tison v. 23 

L. T, 848. 

Covenant by Tw— ITolice to One,]— The 
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defendant and M. covenante 1 with the plaintiff The lease contained an agreement tint such <>f 
that they would, upon receiving six months’ the windows and lights in the new IHm^e {iinl 
notice in writiiig, pay to the plaintiffs two premises as occupied the site of ancicmt lights 
several snms of money. Notice to pay one of were to be considere<l as and should have all 
the sums was given to the defendant only:— the rights of ancient lights,* — Field, that this 
Held, that the notice ought to hive been given was merely an agreement b ‘tween the parties, 
to both the covenanting parties, and that a notice amounting to an engagement by the lessees that, 
to the defendant only was insudicient. Moid v. so far as they were concerned, and so far as they 


Moul, 29 L. T. 841. were owners of the adjoining property, the lights 

of the windows of the new house whicii should 
To Permit.]— Covenant to permit jiassenger by occupy the site of ancient lights shtnild have the 
ship to stow biggage in a partic dar part of the character of ancient lights ; and that the extent 
hold: — Held, that this im])ortel a prior request of flic covenant must be limited to such rights 
by the passenger. n>rhi/ft, y. Lri Irr, Q OiXY. k P. a^^l such estate and interest as t he landlords 


10 Bing. 275 ; 3 M. tfc Scott, 751. 


That Executors should Assign Kesidue of 
Lease.] — A., being po-ssessed of a lease for years, 


themselves might possess in the adjoining land, 

n. 

The lease also contained a provision that cer- 
tain entrances from the demised messuage and 


,ease.]~A., being possessed of a lease for years, t Z * A r * 

oveuabed m a for making a family pro- ‘'‘f rear into an adjonung court and 

isinn tlint. if ho ohonld die dmmir the con- gateway, and the right of carriage vvay m renpect 


vision, that, if he should die dunng the con- x.gu. u. ^uiiage vvav m 

tinnaAceof thotermof the lease, hil executors messuage through such court, should te 

or administrators should assign the residue to B.; pre^vecp-Held that the ooyonant must be 


A. afterwards purchased the rovei-sion in fee, and ““^trued with reference to the right of way, and 
died :_Held. that A. did not. bv the terms of right of way, which had existed 


diedi-Heia, that A. did not, by the terms of usei or sue iigut m way, wnicn uau exisiea 
the covenant, lutcu.l to pieclude himself from byeviacuce m 

purchasing the fee, and therefore his executors of he demised piemises. Ih. 

were not li<ablc upon that covenant. Williiimson 

V. Butteriidil. 2 Bos. & P. 03. » , ri 

’ '2. Joint and Several. 


As to Notice from Eugineor — Sufficiency of.] 
— A declaration stated that the plaintiff agreed 
to const met sev^eis, lay pipes, build engine- 
houses, &c. ; but the detendant would not suffer 
him to complete them. Plea, that it w'as cove- 
nanted that the defendant’s engineer should have 
power to direct the way in which various por- 
tions of the work shouhlbe done, and if it should 
appear to him that they were not properly exe- 
cuted, and with due ex})editiou, it should be 
lawful for him to give notice to the plaintiff to 
alter any impioper, or to supply pioper materials 
and iahoiir, and with due expedition to proceed 
therewith ; and if the plaintiff should, within 
seven da^ss, fail to comply, the engineer might 
take the woik out of his hands ; that the engineer 
gave notice to the plaintiff to supply proper and 
sufficient materials ainl labour for the (lue pro- 
secution of the works, and with due expedition 
to proceed therewith ; and that the plaintiff for 
seven days lefiised to comply, whereupon the 
engineer took the work out of the plaintiff’s 
hariils. Keplicatioii, that the notice to the 
plaintiff was to supplv all pioper and sufficient 
materials and labour for the due prosecution of 
the work, and with due expedition to proceed 
therewith : — Held, that the notice was sufficiently 
specific. Pauling v. Dovci' Oorporatum. 10 Ex. 
753 ; 24 L. J., Si. 128. 




To Build New House.] — A lease contained a 
covenant on tlie part of the lessees to build a 
new house and premises on the site of the de- 
mised m Nsnige, wdiich they covenanted to pull 
down Held, thist, tiiat the covenant did not 
involve any ohiig.it loa to erect the new house in 
the saim* manner and m the same style and slinpe, 
anti with the same eh* vat ion as the oltl building. 
Lom V. lunc.s I l)e H. J. & H. 280. 

Hold, secondly, that even if it did, the impli- 
cation would have been rebutted in the case 
before the court, inasmuch as the covenant 
stipulated that the new house and premises 
iteffild, be suitable for a purpose to which the 
I ^ bW ItlJdihg was not applied. 


i /xx i.it. .. 
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What is Joint.] — A covenant with tivo and 
every of them is joint, though the two are 
several parties to the deed. South cjte v. IIoan\ 

3 Taunt. 87 ; 12 K. R. 600. 

Where the words of a covenant are expressly 
joint, it wall be so construed, although the in- 
terest may be several, and vice vers^l ; but where 
the words are ambiguous in this respect, they 
may be construed to be joint or several accord- 
ing to the interest. Snrsbif' v. Park, 12 M. & W. 
146 ; 13 L. J., Ex. 9. 

Where a demise is joint, and the covenants 
upon which an action is brought are made 
jointly with both lessors, the cause of action is 
joint, and both covenantees must sue, although 
as between themselves their interest may be 
separate. Folf^y v. Ad denbrooke, 3 Gr. & D. 64 ; 

4 d B. 197 ; 12 L. J., Q. B. 163 ; 7 Jur. 234. 

The benefit of a covenant to repair in a joint 

demise by tpants in common runs with the 
entire reversion only, and therefore the represen- 
tatives of all the tenants in common must join in 
suing for a breach. Thompson v. HahemlL 19 
0. B. (N.s.) 713 ; 35 L. J., 0. P. 18 ; 11 Jur. 
(N.s.) 732 ; 13 L. T. 989 *, 14 W. B. 11. 

But where, subsequently to a demise by one 
only, the reversion has passed to several as 
tenants in common, each can sue separately for 
breach of a covenant running with the land. 
Jioberts v. Holland, 62 L. J., Q. B. 621 : [18931 
1 Q. B. 665 ; 5 R. 370 ; 41 W. R. 494. 

A covenant with tenants in common, and each 
ancl every of them, their and each and every of 
their heirs, executors, administrators, and assigns 
to repair, is a joint and not a several covenant ; 
so that an action on it must be brought by aR 
the tenants in common, or the survivors or sur- 
vivor of them. Pmdburne v. Botjwld, 14 M 
W. 559 ; 14 L. J., Ex. 330. 

Tn consideration of 300/., T. D. and R. H. seve- 
rally and respectively, and for their several and 
respective heirs, executors, and administrators, 
granted, covenanted, and agreed, to and with H. 
ami B., their heirs, executors, administrators, and 
assigns, to pay to L. and B., their executors, (fee., 
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one annuity or clear yearly sum of 80L in the by the words of the covenant ; different, where 
shares and proporrions following, viz. of 15^., the obligation is independent of the particular 
being one moiety of the annuity, unto L., his contract, as in the cases of partnership debts, 
executors, <S;c,and 1’)/,, the remaining moiety, bonds, &c. Ih. 
unto B., his executors, ike., to be respectively 

paid quarterly. 'Fhe powers, for better securing gy Partners.]— The representative of a de- 
the payment of the annuity contained in the erased partner, the account between him and 
deed, were all given to L. and B. jointly, and the the partnership being at the time unsettled, 
deed also contained a joint power of attorney to agrees with the surviving partners to assign 
them to enter up joint judgment ; and a joint them all his interest in the concern, upon 
power was granted to them to dispose of the re- boing paid a certain sum of money, and hav- 
version of a close of land, with a joint power of an indemnity against all claims upon the 
attorney to sell certain stock ; and the annuity partnership ; the assignment is executed, the 
was redeemable, on seven days’ notice in writing paid, and a joint covenant of indem- 

being given, by the payment to L. and B. of given by the surviving partners Held, 
S07L 10a*. and all arrears of the annuity. In an covenant is not to be considered in 

action by L. against T. D. to recover arrears of the equity as a joint and several covenant. Ib. 
annuity : — Held, that the covenant was a joint ^ ej three dissolved partnership, one of 
covenant, and that the interest in the annuity retiring. By the deed of dissolution the 


By an indenture of lease, reciting that L. had . — Held, that this only constituted a 

agreed to take premises of C., and that R. should liability at law, and could not be other- 

enter into the covenant after-mentioned for se- construed in equity ; and a demurrer to 

curing payment of the rent, it was witnessed, ^ creditor’s bill, filed by the outgoing partner 
that in consideration of the covenants after-men- fig.^inst the executrix of one of the cove- 
tioned on the part of L. to be performed, and cantors, who died before the other, was allowed, 
particularly of the covenant thereinafter entered v. Carrey. 2 De G-. & Sm. 847 ; 12 Jur. 

into by R., C., at the request of R., demised to 34.7^ 

L., &c. And L. and R. covenanted to C. that they Where premises were leased to A. and B., in 
would pay him the rent on the appointed days ; co-partnership, and upon the death of one, his 
and that L,, his executors, &c., should and would executors continued to carry on the business on 
keep the premises in repair. There were other premises : — Held, that the covenants in terms 

covenants similarly framed to this last^ for mat- ^rere not to be considered several as well as 

ters to be performed by L., and a proviso for le- joint, so as to render the deceased’s estate liable 
entry if the rent should be in arrear, or if L., his breaches of covenant after his death. Clarke 
executors, &c., should not perform the covenant Bickers, 14 Sim. 689 ; 9 Jur. 678. 


in the indenture contained, on his and theii pait 
to be performed ; and there was a covenant by 
0. to L. for quiet enjoyment, L., his executors, 
(kc., paying the rent and performing the cove- 
nants in the indenture before contained : — 


What is Several.] — A covenant with the part- 
owners of a ship, and their several and respective 
executors, to pay money, to accrue for the hire of 


-D bound with L bv the ship, for freight of goods, and tor compensa- 

reparas'wTas^he covLant tion fo? the use of the ship’s tackle to the oo.a- 

to pay rent. Oo.land v. Zaporte, 3 A. & E. — Ve'^exIclV^a 

' In a lease to two joint tenants, the tenants i? ^uch parts and proportions as were set agai^ 
covenanted for themselves, their heirs, executors, their several and respective names, is ® 
administratoi-s, and assigns, that they, or some covenant, and cannot be sued upon by^ecoYe- 

or one of them, would pay rent and also would s d T ro^' K B 

repair at his akd their own expense Held, a 299; 10 B. & C. 410; 8 L. J. (O-S.) K. B. 

joint covenant. Levy v. Sale, 37 L. T. 709. 

A covenant to and with A., his executors, ad- ^ -r , ^ 

ministrators, and assigns, and to and with B., and What is Joint and Several.] In a lease of a 

her assigns, to pay an annuity to A., his execu- colliery, the two lessees covenanted jointly and 
tors, &c., during B.’s life, is a joint covenant to severally, with the lessor, in manner foUowing, 
A. and B,, in which they have a joint legal in- viz. «&c. ; then followed several other covenants, 
terest, although the benefit is for A. only ; and after which was a covenant that moneys due 
therefore, on the death of A., the right of action should be accounted for and paid by the lessees, 
survives to B., and A.’s administrator cannot sue their executors, &c., not saying, “ and each of 

on the covenant. Anderson v. Mai'tindale, 1 them ” : — Held, that this and the former cove- 

East, 497 ; 6 R. R. 384. nants were several as weR as joint. North%im~ 

Not a principle of equity, that every joint berland {^Buke) v. BrrlngPm, 5 Term Rep. 522 ; 

covenant shall be considered as if it were joint 2 R. R. 666. 

and several. Sumner v. Powell, 2 Mer.SO ; Turn. The rule as to joint and several covenants is 
& R. 423 ; 16 R. R. 136. one merely of construction ; and parties may, 

Joint covenant of indemnity not extended in by apt words, convenant severally, although 
equity beyond its legal operation, there being there is a joint interest. If the words are 
no ground on which to infer mistake in the capable of two constructions, then the legal 
nature of the instrument, and no previous construction will depend upon the nature of 
eq^mty entitling the covenantee to a several the interest. Keigktley v. Watson, 3 Ex. 716 ; 
indemnity from each of the covenantors. Ih. 18 L. J., Ex. 339. 

When the obligation exists only by virtue of And see post — VII. Action on.' — 2, b. Joint 
the covenant, its extent is to be measured only and Several (col. 1071). 

n tv 
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/^ . r ...ro » remain, and be for ever thereafter to the uses of 
3. ABSOt-tlTB, OB SUBJECT TO QUALIFICATION, settlement, and that free from all former 
Condition, oe Altbbnative. gifts, grants, titles, and incumbrances made or 

ftnalifled— Eight to Assign.]— A covenant by sufiered by the father and son, nr either of flieiii : 
the assignor of certain shares in a patent right, -Held, first, that these two covenants, for .puet 
that ho had good right, full power and lawful enjoyment and freedom from meumbranew, 

authority, to ansign and convey the shares, and were so connected, gramniatically, that the 

that he had not" by any means, directly or in- general words of the former were limiti‘d and 
directly, foi felted any light or authority he ever contracted by the restrictive expressions in tlie 
had or might have over the same i — Held, that latter. Thonipso7i v. Ihonip'^ou^ 6 Iti|. 11 »j» 

the generality of the former words of the And see Bvhinson v. Ommnmey^ 52 L. J., (dn 

covenant was not restrained by the latter. Hesse 440 ; 23 Ch. D. 285 ; 49 L. T. 10 ; 31 W. K. 52. >, 

V. Stevemon, 3 Bos. & \\ 565. Held, secondly, that, ^ in the absence of 

An assignor of a lease covenanted that he had evidence of fraudulent intention on t hi‘ part 
not at any time done or suffered any act or thing of the settlor, the error in the recital did 
whereby the premises intended to be assigned not amount to such misrepresentation as would 
could be impeached or affected in title or estate; entitle the eldest son of the marriage to 
and that for and notwithstanding any such act compensation out of his grandfather’s assets, fk 
or thing the lease was a good, valid and subsist- By an indenture reciting a power vested in 
ing lease, and not forfeited, surrendered, or A. B. to dispose of premises, and that C. J\ had 
become void ; and that he had in himself good contracted to purchase them, A. B. appointed and 
right, full power an<l authority, to grant, assign, conveyed them to the use of C. D., and his heirs 
transfer and set over the same to the assignee in and assigns, and covenanted that the power in 
manner aforesaid ; then followed a covenant for A. B. was then in force and not executed : and 
further assurance by the assignor, and all persons also that he, A. B., then had in himself good 
claiming under him Held, that the general right, title, power, and authority to limit and 
words, that the assignor had Ml power to grant, appoint, and to grant, bargain, sell, &c., the 
assign, and set over, weie restrained by the pre- premises to the said uses ; and also that the 
ceding part of the covenant, and therefore that premises should be held and enjoyed to the said 
such covenant was confined to the act of the uses, without the let or interiuptioii of A. B., or 
assignor alone. Foord v. Wilson, 2 Moore, 592 ; any claiming under or in trust for him ; and 
20 B. B. 554. also for further assurance by A. B. and all 

claiming : — Held, that the second covenant was 

Eight to Convey.] — Covenants in an absolute, for good title against all persons, and 

indenture of sale, that the covenantors are not to be qualified bv reference to the other 
seised of a good estate in fee-simple, and have covenants, inasmuch as there were no words, 
good right to convey, aie qualified and restricted cither in the second covenant itself, or in pre- 
l)y a subsequent covenant for quiet enjoyment ceding or subsequent ones, to connect it with 
by them, their heirs, or other per'-'ons claim- them. Smith v. Comjikm, 3 B. & Ad. 189 ; 1 
ing under them. Milne}' v, Horton, M‘Clel. 647. L. J., K. B. 43. 

A., after granting premises in fee to B., and 

after warranting the same against himself and To Pay — Not to Sue,] — A. agreed to 

his heirs, covenanted that notwithstanding any purchase an estate from B. for 46,000?,, and 
act by him done to the contrary, he was seised of covenanted to pay the purchase-money by in- 
tho premises in fee, and that he had full power stalments at the times and subject to the pro- 
to convey the same ; he then covenanted for visoes, and in the manner thereinafter expressed, 
himself, his heirs, executors and administrators, that is to say, 168Z. on every 24tli of June aiul 
to make a cartway, and that B. should quietly the 24th of December until 1884, the first m- 
enjoy without interruption from himself or any stalment to be paid on the 24th of June, 185*5, 
person claiming under him ; and lastly, that he, and that in case either of the instalments should 
his heirs, and assigns, and all persons claiming not be paid upon the day appointed, or within 
under him, should make further assurance one month after, A. would pay B. interest to be 
Held, that the intervening general words “full computed from the 24th June or the 24th Decem- 
power to convey,” were either part of the pre- her, as the case might be, upon which the instal- 
ceding special covenant or, if not, that they were raent should have become payable ; provided 
qualified by all the other special covenants that no instalment payable pursuant to the 
against thpets of himself and his heirs. Brown- covenant should be recoverable or capable of 
ing V. Wright, 2 Bos. & P. 13 ; 6 R. B. 521. being enforced, nor should any proceedings for 
Where a settlor, in the settlement executed on that purpose be commenced until after the expi- 
the marriage of his son, enters into absolute ration of one month from the day upon which 
covenants for title with the father of the lady, the same should have become payable:- Held 
and lower do^m in the same deed enters into that the proviso that no action should be brought 
qualified covenants for title to the same lands for a month did not operate merely as a covenant 
with the trustees of the settlement. SemlJe, not to sue, but that the effect was to extend th6 
that the latter eovenaid 8 restrain the generality period for payment for one month, and there- 
of the former, although entered into with diffe- fore that no action was maintainable nntil tb@ ( 
rent persons. Martijn Maammma,^ Con. & month had expired. Foley y. Met eher,Z H & 


L. 641 ; 4 Dr. k War. ill. N. 769 ; 28 L. J., Ex. 100 ; 5 Jur. (N.s.) 342'; 7 

A father, seised of lands under a lease for three W. E. 141. 
lives, by a deed reciting that he was seised in fee, 

or of some oth(3r sufficient estate of inheritance, Effect of word ‘^Whilst.’’]— A lessor, 

conveyed them, upon the marriage of his son, in after a demise of premises, with a portion of an 
strict settlement, by words applicable to lands adjoining yard, covenanted that the lessee should 
held m fee simple ; and the father and son have “ the use of the pump in the yard jointly 
covenanted that the lands should continue, with himself whilst the same should remain 


iAili 
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there, paying half the expenses of the repairs.” limit or qualify the general covenant, and, there- 
Tho words “whilst,” <kc., reserve to the lessor a fore, he washable for not tiling sich bill. Rlgly 
power of removing the pump at his pleasure ; v. G. IF. i?y., 4 Ex. 220 ; 18 L. J., Ex. 404. 


and it is no breach of the covenant, though he 
removes it without reasonable cause, and in order 


By Lessee to Eepair.] — A general cove- 


to injure the lessee. Bid without those words it nant to repair and a covenant to repair within 
would have been a breach of covenant to have three months after notice fiom the lessor are 
removed the pump. liliode,^ v. BnUird^ 7 East, separate and independent covenants, and a right 


lit) ; 3 Smith, 173, 

Extent of Covenant to pay Eoyalties on 

Coal.] — A lessee of a coal mine, who covenants to 
pay a certain share of all such sums of money as 
the coal should sell for at the pit’s mouth, is not 
liable under that covenant to pay to the lessor 
any part of the money produced by sale of the 


Of re-entry attaches for a breach of the former, 
though no notice is given under the latter. Baylis 
V. Le Gros^ 4 0, B. (N.S.) .537 ; 4 Jur. (N.S.) 613. 
S. P., Bop d. Goatly v. Pa'nu\ 2 Camp. 520 j 
Ifood V. Boy, 7 Taunt. 646 ; 1 Moore, 389. 

And the giving of a notice “ to repair in accord- 
ance with the covenants,” or “ foithwitli,” is no 
waiver of a breach of tlie general covenant, so 


, , ,, “ waiver OL a, uieiLVii ur uuc uuvt;u<riib, su 

coals elsewhere than a the pit s mouth r Ufton ejectment can be brought before the expira- 

tion of three months, though the notice has been 
Cbffop, 1 Bos. & P. o24 : i Perm Kep. 6/ 6. PepMn^‘, 36^ L. J., Ex. r>4 ; L. R. 

Reservation of Right to Work for Coal.] 2 Kx 92 ; 16 L. T. 62 ; 1.5 W. R. 713. Boe d. 

— A. conveyed to B. in fee a messuage, buildings, Goatly v. Pome, buin'a. 

yards, gardens, and homestead, with the appur- giving of a notice to repair in three 

tenances. and certain closes of land, excepting all months is a waiver of a breach of the general 
mines of coal under ihe lands and hei cdiiameiitb, covenant. Doe d. dforeer ift v. 4 B. & C. 

with liberty to enter and sink pits for getting all 1 ’ 'J P* ^ „ 

such coal, and to eiect enirmes and make drains (o.S.) K. B^4. S. P., D cd. Rutzen v^Leioi.^n •> 
neecssarv for ivoi kiiujf the coal ; except as to such &E. 277 : 6 N, & M, /64 ; .5 L. J,,K. B. 217. 


laiKis us lie within L5U yards of the messuage and | 
buildings, and except any homeslead : — Held, 
that the seller theieby le-'Crved to himself the 


A covenant by a lessee to repair at all times 
(as often as need or occasion should rcquiie), 
“ and at farthest within three months after 


right to dig coals under the messuage, buildings, notice,” is one entire covenant, the funner part 
and homestead, and wdthiu 3.50 yaidsof the same which is qualified by the lattcj. Iloraffill v. 


respectively ; but wms not entitled to sink pits, 

erect engines, or make diaiiis, within 1.50 yards « .r, -n. ^ i 

of the messuage or buildings, or within the home- Conditional— To Pay.] By a deed, re- 

stoad. JHwlei- v. East, 444. cited that the dete: (.ant was executor of the wiU 

of B.. and that the [ Iniitiffand his brothers were 

By Lessee TTuder-letting, to Enforce entitled each to a legacy of 3,000/. ; and that the 

Covenants by Ms Lessor.] — A railway company assets weie insufficient to satisfy the legacies ; and 
leased to R. refieshment-rooms, with a covenant, that the plaiiitifl: had lately entere<l into a 
that certain trams bhoult I s^op there ; R. demised jiartiieiship, and had thereupon undertaken to 
the premises to Gf. That lease, after reciting the pay two sums of money, on the 15th Maich and 
deed by which the premise^ w^ere demised to R., on the Both December ; and that the plaintiff and 
contained a covenant that R. would, during the his mother had requested the defendant to 
continuance of the term, do all such acts and advance the plaintiff those sums out of the estate 
things as should be necessary and proper for en- before those days ; the defendant covenanted 
forcing the fulfilment and ‘peiformance of the that he would, on on before those diys. pay to 
covenants for giving Ct. the full benefit and the plaintiff, “ by and out of the assets of B. de- 
advantage of the refreshment-rooms, as fully as ceased,” the sums required ; and the iilaintiif, in 
if Ct. w'as the assignee of the covenants, and that consideration thereof, agreed that he would, on 
it should he law ful for G., in the name of E., to the 1st November, execute a lelease and in- 
bring, commence or prosecute any action, suit or demnity to the defendant, in respect of all 
other proceeding whatsoever, for enforcing tlie raatteis connected with the will; and that in 
fulfilment and })^eiformance of the covenants on case the plaiiitih’s share of and in the assets of 
the part of the company, or for recovering B., should not amount to the sum to be advanced, 
damages and compensation for the noii-per- the plaintiff wmnld pay the defendant the differ- 
formaMce or non-fulfilment of the covenants, or eiice, and iiideiniiify him agains^ all loss, and 
any of them, G. indemnifying R. from and against against all actions by other legatees, by reason of 
all costs, charges and expenses to be incurred or the payment to him ; and the ])laintiff’s mother, 
defrayed in or about any such action, suit or upon the same consideration, agieed to release to 
other proceeding. G. entered upon the prenli^e‘-, the defendant the ])ayment of pait of an annuity 
hut by order of the company expiess trains due to her under the will : —Held, that notwith- 
passed the station wiiere the premises were with- stamling the words •• by and out of the assets,” 
out stopping, in consequence of which G. sus- the covenant of the defendant was absolute, and 
tained a loss. Of Ibis breach of covenant R. had not contingent or conditional upon the existence 
due notice, and was thereupon requested by G. to of assets at the days apijoirited for the payment 
file in his owm name, and at his owm risk and of the money. Bam v. £n% 18 L. J., Q. B. 83 ; 
costs, a bill in chancery, to restrain the company 13 Jur. 559. 

from directingor permitting, except in particular The directors of a mining company agreed by 
ease^, express trains fiom passing the refresh- deed to purchase a mine, th ‘ purchase-money to 
menBrooms without stopping for the prescribed be paid within twelve months by instalmentsr 
time Held, that, assuming filing such bill to be “ out of the moneys to be raised by the company,*’ 
a necessary and proper act, R. was bound to file with, a proviso, that, in case they should not have 
such bill, and that the latter stipnlation, em- received the deposits from the shareholdm^y 
powerin|'?G. to'sne in the name ©I K., did iwt 1 to enaBle them to pay the money by the 


Tehta)\ 1 Moore, 80 ; 7 Taunt. 385. 
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stipulated for, tlie directors should be allowed a 
further time of six months ; and they covenanted 
that they would, out of the payments so to he 
made hy the subscribers or shareholders in the 
company, pay the purchase-money, according to 
the terms and at the times before specified, sub- 
ject to the proviso : — Held, that this was a per- 
sonal undertaking on the part of the directors to 
pay at the expiration of the additional six 
tnonths. Baneocli v. Ilodgm^ 4 Bing. 269 ; 12 
Moore, 504 ; 5 L. J. (o.s.) 0. P. 170. 

By a deed of separation, after reciting an 
agreement by the husband to allow the wife 25UL 
out of his salary as a searcher of his Majesty’s 
customs, the husband covenanted generally to 
pay her 250Z. per annum during her life ; the 
covenant is controlled by the recital, and dis- 
missal from the office of searcher justifies non- 
payment of the annuity. Besse v. AWert^ 3 M. 
& Ry, 406. 

Where a party covenanted that so long as he 
should continue and be in actual receipt of the 
profits of a rectory, he would pay a yearly sum 
during the life of the rector, by two half-yearly 
payments : — Held, a covenant for the payment 
of such yearly sum, whilst he is in receipt of the 
profits cWing the life of the rector, and nor 
whilst he is merely in receipt of the profits 
Bomhe V. Janies^ 2 Chit. 700. 

A railway company promoting in pailiaraent a 
iDill for the extension of their line, which, if made, 
would go through the lands of the plaintiff, cen c- 
nanted with him, “that, in the event of the pro- 
posed bill passing in the then session of parlia- 
ment, the company should, helorc cntenim upon I 
miy part of the plaintiff’s lands, pay to him ^,9007 
purchase-money for any portion not exceeding 
43 acres, which the company might, under the 
powers of their act, require and take for the pur- 
pose of their undertakiiis- ; and that, in addition 
to the purchase-money, the company should pay 
to the plaintiff, bcfoic they should enter upon 
any part of the land, 7,10()7. as landlord’KS com- 
pensation for the damage arising to his estate by 
severance in i espect of the lands, not exceeding 
43 acres, to be taken by them”: — Held, that the 
company was not liable to pay either of these 
smu'^. unless they entered upon some part of the 
lands, (rage v. Xcwmnriiet J7?/., 21 L. J., Q. B. 
o9S; 16 Jur. 1136; 18 Q. B. 457. 

In a dcod })y which A. assigned to B., for a term 
yi'nrs. an exclusive licence to use a patent, 
after c<jveiiants for payment of sums m the 
nature of royalties, there was the following clause : 
‘‘ that if it sliall happen in any year during the 
term that the royalties or sums of money cove- 
nanted to bo paid shall not amount to 2,0007., 
then B. shall within fourteen days after the ex- 
piration of any year in which it shall so happen, 
pay to A. ‘-uch a sum of money as with the 
rnyalrio'^ will amount to 2,0007. for that year ; or 
if B. shall at any time make default in payment 
of such sum within the time appointed for pay- 
ment, tiicii ii shall be lawful to and for A., by 
writing simicd by liim, and indcu'sed on the deoil 
or a duplicate thereof, to declare that the deed, 
and the licence and ])ow<w tliereby granted, shall 
cease and determine ”:—H{d( I, thaf this was not 
an absolute covenant by B. to pay 2,0007. a year 
during the term, but only empowered A. to put 
an end to the grant upon non-payment of that j 
sum. Tielenay. Bmiper, 5 Hx. 830 ; 20 L. J., Ex. 
78. 

Alternative.]— A covenant by a lessee of a farm I 
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that he would consume on the premises the crops 
grown thereon j but that in case he should sell 
any of the crops, which lie slunild be at liberty 
to*do, ho would bring to the prt'inises an ei|uiva- 
lent amount of manure, is an alternative cov(‘- 
nant, and not an absolute covenant follmved by 
a proviso. Blohdvd v. 6 1). & L. 325 ; 6 

C. B. 437. 

4. Dependent ok Independent. 

Generally.] — Where a covenant is part only 
of the consideration on one side, it is an inde- 
pendent covenant and not a condition pre- 
cedent. CanKnifer v. Ctrwodl^ 4 Bing. 409 ; 1 
M. & P. 66 ; 6 L. J. (O.S.) C. l\ 27 ; 29 IL IL 
587. 

Where, in ai tides of agreement umler a 
penalty, there aie mutual covenants between A, 
and B. to do certain acts, and also a covenant 
which goes to the whole consideration on each 
side ; to an action for the penalty by A. 
against B.. on account of the non-perfoimanceof 
his pait, B. may plead in bar a breach by A. 
of the covenant, which goes to the whole con- 
sidciatiou. St. Alhans v. Slioi'e, 1 H. 

Bl. 270. 

Where anything is to he done by a plaintiff 
before his right of action accrues on the defen- 
dant’s covenant, it should be averred in the 
declaration that that thing was done. Camj>h II 
V. Jofies, 6 Term Rep. 571 ; 3 R. R. 203. 

But it is otherwise where the covenants are 
independent of each other. Ih. 

If one party covenants to do one thing, the 
other party doing another, it is not a condition 
piecedent, but a mutual covenant. Bonp v. 
Eijre, 2 W. Bl. 1312. S. C. iiom. Boone v. Eyre^ 
1 H. Bl. 273, n. ; 2 R. R. 768. 

But where there aie mutual covenants which 
do not go to the whole consideration, the breach 
of one cannot be pleaded in bar to an action for 
the breach of the other. Ih. 

If one covenants with another to do a certain 
act in consideration of a reward, and the other 
prevents the stipulated thing fiom being liteially 
performed, and accepts of an equivalent, he 
may be sued for the reward, and the leason of 
the non-compliance with the literal terms may 
be averred. Botham v. Eaxt Lidia Co.. 1 Dough 
272. 

Where a deed contains two covenants which 
cannot both be performed, they arc dependent 
covenants. Bemans v. Picewtto, 1 C. B. (n.s.) 
646 ; 26 L. J., C. P. 163 : 5 W. R. 322. 

To Pay Captain of Whaler a Percentage,] — 

The captain of a South Sea whaler covenanted 
with the defendant that he would proceed to 
the fishery and procure a cargo of sperm oil, or 
as great a proportion as might be, under all cir- 
cumstances, within hi^ power to obtrin ; would 
return to London, and at his own cost deliver 
the cargo ; w’ould obey instructions, be frugal of 
provisions, and not dispose of any of them "with- 
out accounting for the same ; and would not 
smuggle or trade, or permit anyone on board to 
do so. The defendant covenanted, on perform- 
ance of the before-mentioned terms and condi- 
tions on the part of the plaintiff, to pay him a 
certain proportion of the net proct eds of the 
cargo .• — Held, that the captain’s covenants 
were independent, and that the performance of 
them was not a condition precedent to an action 
on the defendant’s covenant. Stavers v. 
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C'urUng^ 3 Bing, (isr.c.) 355 ; 3 Scott, 740 : 2 Joyirff v. (hnnarh^ 3 H. L. Cas. 700 ; 5 Ex. 713 ; 

Hodges, 237 ; 6 L. J., C. P. 41. 19 L. J., Ex. 371~Ex. Ch. 

Covenant to erect Buildings witMn certain Covenant to supply G-oods.] — By an agree- 
Time.J — A. covenanted to build a house for B., meiit under seal, after reciting that the plaintiff 
and finish it on or before a certain day, in con- had elected a factory and works on land belong- 
sideration of a sum of money, which B cove- mg to the defendants, for the purpose of carrying 

nanted to pay A. by instalments, as the build- on the manufactuie of patent fuel, and that the 

ing should proceed. The finishing the house is defendants had made advances to the plaintiff, 
not a condition precedent to the payment of the towards their erection, and had agreed to grant 
money, but the covenants are independent : A. a lease of the land and buildings to the plaintiff, 
therefore may maintain an aciion against B. for “ and to enter into certain other arrangements 
the whole sum, though the building was not for the supply of coal for the manufactory and 
finished at the time appointed. Terry v. Duntze, otherwise, on the terms and conditions therein- 
2 H. Bl. 389 ; 3 R. R^ 423. after mentioned,” it was agreed that the defen- 

Iii an action against sureties on an iinh nture, dants should grant a lease of the land and build- 
in which the principal covenanted thxt for a ings to the plaintiff for the term of twelve years 
certain sum he would, “ on the execution of from the 25th March last, at a peppercorn rent, 
these presen t-i,” commence and forthwith erect, and that immediately on such lease being 
mid in three months complete, certain works to granted, the plaintiff should mortgage the 
the satisfaction of the engineer of the plaintiff, same to the defendants as a security for their 
.and complete it by a certain day, or pay so much advances ; that all the coal consumed and used 
a day as liquidated damage for delay beyond by the plaintiff for the purpose of his manufac- 
that time, and the sureties covenanted that he ture during the term should be bought of the 
should perform his covenants, and that on his defendants, provided that they could and should 
default they would pay the plaintiff such sum of supply him with the quantity that should from 
money (as liquidated damages) as the engineer time to time be required by him, or to such 
should adjudicate to be reasonable : — Held, that extent as they could supply, and that they 
the principal was bound to commence so soon ns should charge for the same a certain pi ice, and 
lie had executed the deed, although the plaintiff no more ; and that the plaintiff should use and 
had not executed it. yortJiumj)ton G-as Light consume no other coal at the factory during the 
Co. V. Parnell^ 15 C. B. 630; 3 C. L. R. 409 ; term than that which was bought and purchased 
24 L. J., 0. P. 00 ; 1 Jur. (N.b.) 211 ; 3 W. R. of the defendants, except in the event of the 
179, plaintiff requiring more coal than they could 

A declaration stated that the plaintiff demised and should supply him with ; that they should 
;a dwelling-house and premises to the defendant, not be compelled to supply more than 500 tons 
and the defendant covenanted that he would per week ; and that in case they should, from 
expend lOOZ. in substantial improvements of, some substantial cause, be unable to supply small 
and additions to, the dwelliug-house under the coal to the extent agreed upon, the defendants 
direction and with the approbation of a com- should give to the plaintiff six months’ notice of 
petent surveyor, to be named by and on the the same, and the plaintiff should then be at 
part of the plaintiff. Breach, that the defendant liberty to obtain his supply from any other 
did not ex [lend the money on substantial iin- source ; that in the lease to be granted there 
provements of an I addition-, to the dwelling- should be covenants by the plaintiff not to use 
house, under the direction oi' with the appro- the piemises for any other purpose than for the 
bation of a competent surveyor, to be named by manufacture of patent fuel ; and that the agree- 
.and oil the part of the plaintiff, but neglected meiit, to be determinable as aforesaid, should 
.and lefused so to do, although the plaintiff was continue for the term of twelve years. In an 
.always ready and willing to appoint a competent action for breach of the implied covenant by the 
surveyor to approve of such substantial improve- defendants in the agreement to supply 500 tons 
ments and additions ; — Held, that the breach of coal to the plaintiff weekly : — Held, first, that 
was bad, for that the appointment of a surveyor the granting of the lease by the tlefendants was 
was a condition precedent to the defendant's not a condition precedent to the plaintiff’s right 
liability to expend the 100/. (Joomhe v. Grren, to the coal. Wood v. Copper Miners Co., 14 
11 M. i W. 480 ; 2 D. (N.S.) 1023 ; 12 L. J., Ex. C. B. 428 ; 2 C. L. R. 1735 ; 23 L. J., 0. P. 209 ; 
291. S. P., Lawton v. Sutton, 9 M. & W. 795 ; 1 Jur. (N.S.) 65. 

11 L. J., Ex. 314 ; Hunt v. Bishop, 8 Ex. 675 ; Held, secondly, that the inability of the defen- 
22 L. J., Ex. 337. dants to supply the coal did not exonerate them 

A declaration stated that the defendant cove- from liability on the covenant, unless the six 


nanted that she would, within eighteen months months’ notice had been given according to the 
from the date of the deed, erect certain build- agreement. Ih, 


ings, “ the whole of which were to be left to the 
OTperintendence of the plaintiff and the defen- 


Held, thirdly, that the covenant of the defen- 
dants wms limited to the supply of coal for the 


dant’s son.” The breach was, that though the purpose of the patent fuel manufacture. Ih. 
eighteen months had expired, the defendant had A railway company covenanted with the de- 
not erected the buildings Held, that the fendant to pnrehase, and the defendant cove- 
cleclaration was good, although it contained no nanted to supply, aU the coke required by the 
averment that the plaintiff w^as ready and wdll- company for working their lines, the company to 
ing to superintend the erection of the buildings, take and the defendant to supply, for seventeen 
for that the covenant to erect the buildings was years, 550 tons of coke per week at B. and 100 
an absolute covenant ; and the clause respecting tons per week at C., at least. If the company 
the superintendence merely granted the liberty should require more coke, it engaged tp take the 
for the parties to superintend, but did not same from the defendant, and if the consumption 
impose any duty, so as to make the superinten- should be materially diminished, the company 
dence a Oondition precedent pr concurrent, was to give three months’ notice to the dofen- 
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dant Held, that the coyenant by the co’iipany I 
to take all it required was not a condition pre- 
cedent to the defendant’s liability to supply, but 
that the covenants were independent. E intern 
Cmrities Jiy, v, 'Pliilq)sori^ IG C. B.2; 24 L. J., 
C. P. 140. 

A gas company covenanted with a vestry to 
supply the parish with gas, and to light the 
lamps in the public streets and places every night | 
at sunset, and keep them alight till sunrise, and 
to pay a penalty of 2^?. 6^Z. upon each lamp for 
every day upon which they wei e neglected to be 
lighted, the vestry covenanting, on the per- 
fomance of the before-mentioned terms and 
conditions on the part of the company, to pay 
them 4L 10a*. per annum for each lamp Held, 
that the covenants of the company were inde- 
pendent, and that the peiformance of them w'as 
not a condition piecedent to an action on the 
covenants of the vestry, Ij^ndon Gas Light Go. 
V. Ghelnea Testrg, 8 C. B. (N.s.) 215 ; 2 L. T. 
217 ; 8 W. B. 4101 

By a deed of the lOili of December, 1837, in 
consideration of 258.629/. IOa?. G<^., the plaintiff 
covenanted to make and complete a portion of a 
railway, and to provide bans or rails and chairs, 
on or before the Istof May, 1840 : and by another 
deed of the 23rd of March, 1839, in consideration 
of 15,OOOZ., the plaintiff covenanted that he. being 
provided by the defendants with railwny bais or 
rails and chairs for temporary and peimanent 
use, w’ould complete the portion of the railway, 
and the line of the permanent railway, on or 
before the 1st of June, 1810, provided, that, if 
plaintiff should not complete the railw^ay by the 
Ist of June, 1840, he should pay to the defendants 
8,000/. for the 1st of June, and the like sum for 
eveiy succeeding day, until the wdiole should have 
been completed, Imt so that the total amount to 
become foifeitable should not exceed 15,000/, 
Breach, that the defendants detained from and 
did not pay plaintiff 20,000/., parcel of the sum 
due to the plaintiff. Plea, that 7,500/. is parcel 
of the 15,000/. agreed to be letained by defen- 
dants ; that plaintiff did not complete the railway 
on or before the 1st of June. 1840, nor until 
tw*enty-four dajs alter, whereby plaintiff became 
liable to pay to defendants 3,0(‘o/. for the 1st day 
of June, and the like sum fur every such suc- 
ceeding tw'cnty-fonr days during which the rail- 
way remained incomplete, by leason of wdiich 
defendants deducted and retained 7,500/. out of 
the moneys payable by them to plaintiff. At the 
tiifd it was proved that plaintiff tlid not finish the 
railway until twxnty-four dav.*^ after the 1st of 
June, but that <lefendants had not provided 
plaintiff with the bars, rails and chaiis in 
sufficient quantity to enable him to complete it 
by that day. The judge told the jury that 
defendants were hound, as a condition precedent 
to their right to deduct the 7,500/., to furnish 
plaintiff with such bars, rails and chairs : — Held, 
that that was a misdirection ; that the covenants 
WTre indepondont ; md that the furnishing of 
the bars, rails and chairs wms not a condition 


agreed to pay that on the day, and on 
failure to pay 21/. : — Field, that they weic de- 
pendent covenants, and that A. could not recover 
the 21/. without showing a conveyaiiee on lih 
part, or a tender of one, GmiJnm v. 4 

Term Rep. 761. 

On an agi cement for the sale of lands, the 
vendee covenanted to pay the purchase-money 
on a day certain, for and as the <‘onsi<leratioii of 
such sale and purchase, with inteie-^t from a day 
certain to the time of the completion of the pur- 
chase : — Held, that the covenant by the \endee 
was an independent covc'iiant, and that the 
vendor might recover the purchase money with- 
out tendering a conveyance. Mfittoek v. Almj* 
lake, 2 ?. & D. 343 ; 1() A. k E. 5n ; 8 L. J., Q. B. 
215 ; 3 Jur. 699. 

A. covenanted to ‘-ell to B. a schoolhouse, and 
to convey the same to him on or before the Ist of 
August, 1797, and to delis er up ihe i ossession to 
him on the 24lli of June, 1796 ; and in consideia- 
tion thereof, B. covenanted to pay A. 120/. on or 
before the “^aid 1st of August, 1797 : — Held, that 
the covenant to convey, and that for the pay- 
ment of the money, wmie dependent covenants ; 
and that A. could not maintain an action for the 
120/., without averiing that he had conveyed, or 
tendered a conveyance, to B. GhizehnKli v. 
Woodrou\ 8 Term Rep. 366 ; 4 R. K. 7U0. 

A deed executed by the plaintiff and defen- 
dant, after reciting that a company had been 
foimed for consti acting a railway wiiich w'ould 
pass through the plaintiff's estate, and that an 
application to parliament for an act of incorpora- 
tion W'as pending, contained a covenant by the 
defendant, that w'itliin six months fiom the^time 
of the passing of the proposed bill, and before 
the company should enter upon, take or use the 
estate, except for setting out and ascertaining the 
land rcquiied, the defendant should pay to the 
plaintiff 4,0( 0/. tor the purchase of the estate. 
There wms also a covenant, that, on pa} merit by 
the defendant of the 4,000/., and inteiest from 
the expiration of six months after the passing of 
the^ bill to the day of payment of that sum, the 
plaintiff Hiould convey to the defendant so much 
of the estate as should be requiied for the con- 
struction of the raihvay : — Held, that the cove- 
nant to pay the purchase-money and that to 
convey the property w'cre independent cove- 
nants. SMorp V. Brunei, 3 Ex. 826. 

By an indenture between A. and B. and his 
wife, of one part, and D. and E. of another part, 
it W'as recited that F., also paity to the deed, 
had requested to have a certain farm given up to 
him, in w'liich B.’s wife was interested, he, F., 
giving sureties, namely the said D. and E., for 
payment of an annuity to B.’s wife ; and it was 
witnessed that in consideration of the covenants 
thereinafter entered into by A. and B. and his 
wife, and of 10a*., the said D. and E., and each of 
them, covenanted with A. and B. to pay the 
annuity. There fullow'cd covenants by A. and B. 
severaHy for quiet enjoyment, and for cxecutinar 
an assignment to F, w’hen lequired. In an action 


precedent to the right of defuidants to it'ake the ' 1 roud t C \ .rui p i 


wheH er the railway was completed on the 1st of 
Jxnie, the plea was established, liaeinionh v. 
Midland ChuntleH Jig., 14 M. & W 548 • 3 
Railw. Gas. 780 : 14 D. J., Ex. 388. ’ 

B, hfe «tate for a certain $um before a 
mj, in CQia$ider0iticn wfficreof B. 


pay the annuity and those for quiet enjoyment 
and tor assigning were not mutual and de- 
2 B. & Ad. 822 ; 1 

h. J., Jl. B. 5. ^ 

* ifi IAXMI 

Covenants in Deed of Apprenticeship.'' — 
lo an action on an indenture of apprenticeihin 
tor a breach of covenant by the master in not 
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instructing the apprentice and providing liim 
with food and lodging, he pleaded that the 
apprentice conducted himself in so dishonest a 
manner in the defendant's business, and de- 
frauded and robbed the defendant, so that it 
beCiUne inivsafe for the defendant to continue him 
in bis service, whereupon he dismissed him . — 
Held, that the covenants in the indenture were 
independent c'ovenants, and consequently the 
plea was ])ad. PhWq)^ or P/uIjjs v. (Pft, 4 
H. cV: K. 168 ; 28 L. J., Ex. 153 ; 5 Jur. (N.S.) 
74 ; 7 W. 11. 295. 

Covenant as to Cultivation of Farm,] — By 

an indenture a plaintiff covenanted with the 
def(‘i)dant to deliver up a farm on a certain day, 
and in the meantime to cultivate it on the four- 
course system, and that on the surrender he 
would deliver u}) an agreement to he cancelled, 
and would surrender all his imexpired term and 
interest in the farm ; and if the ’defendant 
re(piired, he would at any time afteiwaids 
execute any deerl for further assurance ; and 
the defendant covenanted that if the plaintiff 
did deliver up the farm, and in the meantime 
cultivate the faim on the four-course system, 
and perfoim and keep all and singular other 
covenants, the defendant would upon the deliver- 
ing up of the farm, pay for the manure : — Held, 
that the deliveiing up of the agreement was not 
a condition precedent to the plaintiff’s right to 
sue on the covenant to pay for the manuie. 
Xcii\sun v. 8 H. N. 840 ; 28 L. J., Ex. 97. 

To give Bond.] — A. entered into a contract 
with B., by which A. was forth\Aith to bring a 
vessel alongside a particular wharf, and within 
seven days of his doing so, B. was to pay 1,000/., 
a further sum of 2,000/. in twenty-one days 
afterwards, and 2,000Z. on the ship ariivmg at 
the i^ore. Geitain penalties were to be payable 
by A. for non-performance of the specified acts. 
There were sc\ eral other stipulations, and after 
all came a covenant by which “ for the tiue per- 
formance of the covenants by A. hereinbefore 
contained, and for seeming any penalties which 
he might incur under these presents, A. and two 
responsible sureties were, within ten days from 
the execution of these presents, to execute a 
bond to B. in the penal sum of 5,COO/.” There | 
was a covenant in exactly similar terms on the 
part of B. The giving of the bond was not to 
prejudice their mutual rights and liabilities 
under the agreement : — Held, that the covenant 
to give the bonds was a condition precedent, so 
that, on B.‘s refusal to allow A. to ship the cable, 
A., who ha<l not given his bond, could not 
maintain an action for damages in respect of 
such refusal PoherU v. Brett, 11 H. L. Cas. 
887; 34 L. J., C. P. 241; 11 Jur. (n.s.) 377; 
12 L. T. 28() ; 18 W. B, 587. 

The covenants to give the bonds were not 
mutual and dependent. The fulfilment of his own 
engagement by each was a necesssary preliminary 
to his right to recover on the contract. Ih. 

Sale of Surgical Practice— Covenant to Intro- 
duce Patients.] — A declaration stated that the 
plaintiff and the defendant agreed to enter into 
partnership as surgeons, until the 1st of January, 
1846, for certain consideiations therein men- 
tioned ; and that it was agreed that the plaintiff 
after the 1st of January, 1846, in- 
the defendant to the patients as 
4u6ee$SQr in business, and use his best en- 
S io establish him iff it* iii coffsi^wfeioff 


whereof the defendant covenanted to pay a fur- 
ther sum of 50/., on the 25th of March, 1840, in 
addition to another sum covenanted to be paid. 
Bleach, non-payment of the 50/. A plea, that, 
after the 1st of January, 1846, and before the 
25th of March, 1846, the plaintiff lef used to in- 
troduce the defendant as the plaintiff s successor, 
wherefore the defendant refused to pay the 50/., 
is bad, as the intioduction to the patients was 
an independent covenant, and not a condition 
piecedent to the payment of the oO/. JudMnt, v. 
Bowdnq 1 Ex. 102- 17 L. J., Ex. 172. 8. P., 

Cutler V. Bower, 11 Q. B. 973 ; 17 L. J., Q. B. 
217; 12 Jur. 721. 

Sale of Coal Mine — Pro Bata Payment.] — A 
declaration stating that the plaintiff conveyed all 
the coaB anil mines of co<il within and under 
ceitain premises to the defendant ; that the de- 
fendant covenanted to pay 40/. for every statute 
4,Cie of coal which should he found, and that he 
would, till the consideration-money should he 
paid, pay 40/. annually by half-yearly instalments 
commencing fiom the date of the deed, whether 
a whole acie should have been gotten in any sneh 
year or not, and that, at the time of making the 
deed, tlicre had been, and still was, eoal within 
and under thepremi-es, and that tvo half-yearly 
instalments were in arrear, is good, and the find- 
ing of coal IS not a condition piecedent to the 
payment. Jowetfv. Hpena r,l Ex. 647 ; 17 L. J., 
e£ 367— Ex. Ch. 

In Partnership Dissolution Deed.] — By inden- 
tuie of dissolution of a partnei ship, the defen- 
dant, in consideration of the covenant therein 
contained on the part of the plaintiff, assigned 
to the plaintiff certain shaies in a foreign gas 
company, which by the deed wcie recited to pass 
by the (lelivery of the certificates, and covenanted 
with him for further assurance ; and by the same 
indenture the plaintift', in coii^idei ation of such 
assignment, covenanted to indemnify the defen- 
dant against certain partneiship debts. Upon the 
execution of the deed the certificates of the 
shares were handed over to the plaintiff, but 
certain formal acts required to be done by the 
law by which the company w'as regulated, 
befoie the property in the shares could be 
effectually vested in the plaintiff, were not per- 
formed : — Held, that inasmuch as, upon the 
construction of the whole deed, the plaintiffs 
covenant of indemnity and the defendant’s cove- 
nant as to the shaies veie legally independent 
of each other, a breach of the covenant ot indem- 
nity by the plaintiff , subsequent to the execution 
of the deed, did not constitute a ground of de- 
fence to a bill by the plaintiff for the specific 
performance by the defendant ot the covenant 
for further assurance, by pertorming the formal 
acts necessary to be done in order effectually to 
vest the piopeity of the shares in the plaintiff, 
Gihmi V. Goldmld, 3 Eq. K. 106 : 24 Jj. J., Oh, 
279 ; 1 Jur. (Jsqs.) 1 ; 3 W. B. 79. 

lu Marriage Settlement,] — When the fathers 
of intended husband and wife mutually cove- 
nanted to settle certain property in consideration 
of intended marriage, and ot performance of 
covenant of the other paity, but m the recitals 
the intended covenants were each of them spoken 
of without reference to the other, and tke^coTC- 
nants for the title were also in form independent : * 
—Held, on a suit by one of the children of tlfe* 
marriage, that the covenants werenot depeff4®i^^ 
Off each j >fft it was said by the 
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covenants in marriage articles might be made de- ments on account of the contractf,: that 

pendent on each other, if the intention were the architect might order additional work,^ : ami 
clearly expressed. Lloyd v, Lloyd, 8 Sim. 7 ; that payments for miditiona! works were to he 
0 ij. J., Oh. 131. made on the completion of the entire works. 

Tn fipnoro+iAtt waa/i in 4 . • having obtaiiiwi preferimaif,” 

m separation Deed.]-Oovenantsm a separa- ceased to be vicar of St. Fanems, bv whiVh time 
tion deed, by which respectively the husband has the whole of the building fund had been ex- 

covenanted to pay an annuity to a tnistee hausted. The buildings were eompleted in 

"covenanted that the June, 1870. In February, 3875, ik <ii4b vUieri 
wife shall not molest the husband, must be con- upon the builder brought an akion agiiiiiHt the 

strued as independent covenants in the absence executors to recover a sum allegeci to be due for 

terms making them dependent, extras under the contracts 
and therefore a breach of the covenant that a the liability of C. and A. respectivelv under 
wife shall not molest the husband, is not an contracts was restricted to the period tlurino* 

7& i ■ '« SS."i?4t7o'Sf 


Proviso as to Personal Liability.l~A plaintiff 

r\TrOY-lClY\f tin'+l-. A n "TV 1 1 


Held, secondly, that in any case the liability 
6 . RepuGtNANT. find A. extended only to the amount of the 

W« heirH, 

the plaintiff that they, the churchwardens and and orthe 
overseers, their sucoessore and assigns, should 

and would pay the plaintiff l,1692.rat certain TTe ml' ’ ’ ® ^ ' 


times specified. Ihe deed contained a proviso 
that nothing therein contained should extend! 
or be construed to extend, to any personal co^ e- 


Obnozious to the Rule against Perpetuities.! 
A. conveyed land to B., reserving the minerals. 


nanl or A iT n B cu^e- —a. coiiveyecL land to B., reserving the minerals 

SprivtfeikStV AHe^^ t^fhe’l“o;iio he,“ h. ““i^ .’r 

was void, as repugnant to the covenant and that kkrf k any time sell the minerals 

the churchwardens and overseers were iier^omllv wn 


14 L. J., Ex. 181. ■ • . • ■‘i- n . ( , rno rmes against perpetuities, and the offer must 

A proviso which is in terms wholly remienant ' ’«. v. 

ton covenant cie.ating a personrahfjf I ’ F ?' ''' = 

liaWlity without destroying it is viflid B!///.////.! h i ^ Tr 


T • 1 Lue personal 

ivnuc(Oi6‘ 

V. Bathmray, G Ch. D. 544. 

^7 building contracts 

made m 18G8 between a binhler of the one part 

1. trinniK* rvP 4^^rx 1- _ r» -.v -t ’ 


T e. cf ir- r) ;> ^ WA, xuti/, xxusec 

niWll' L. J., Ch.,830 ; 20 

Ch. D. 562 ; 46 L. T. 449 ; 30 W. R. 620. 


A., incumbent of an ecclesiastical districtkvirii^A Lri alienation, except to a certain spcci- 

the parisli, of theotherpm ff aTtll to reservinga ponal’ient 

under an act ci eating the distiict 0 k f u ’ y ^^6 co'^enant, is repugnant to 

1 '“"^ ^-0- “ir. '•■ 

•witnossecl that in conskleration of sums amourt- them Tnto ''•‘<1 i«'t divide 

pg together to the whole of the avaikblebuM Ss wOh tw <^ivisious or lots, 

Jng fund, to be paid to the builder bv r nod a ' 6 k, w “ *he consent m writing of the grantor 
“their executoi.%r adminltrato®, o the^nstn XSe“s bS“’ ” to’ 

or persons for the time being ent tied toSS ® to the free power 

the fund under the act, tohebuih r^ tom smnt hy thl fee 

So?« i.f’’ nTn^’**; ” p— - ® 

.. they kXiv^cSdo’r m^ 

find oittororthe^kdvwT^^ of ® Reasonable Composition.]— Lessee 

,t,' sivSf 

thpifflF°*“i'^*'*®™‘*"*“^’’®“'^hhthobuilder”' 12 yearshJit'to b°F tonants of thelandsfor 
build ^+h» ""'tor which he was to no/Se^^Js, ^ ’'®®toMble composition, 
build the church and parsonage in accordance hims6lt®nud®6^' ®°re, and thereto bound 
“d specifications; and a eW fi^the ua J ’ Ws under-lessee su^ 

l',aYi4Y7ss“‘7=4S «S2i.s 'Sri'S 
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COVENANT. 


cei'tainty of the sum to be paid. B reiver y, Tlill, Not to sell Water from a Well.] — Covenant 
2 Anstr. 413 ; 3 R. E. 596. upon a conveyance in fee, with the grantors, 

lessees of the -waterworks, not to sell or dispose of 
To Settle after-acquired Property — Value iu of w^ater from a well to the injury of the pro- 
Blauk.] — A party to a deed of family arrange- prietors of the said waterworks, their heiis,execu- 
ment thereby covenanted, that if he should at tors, administrators and assigns. Quvnre, -wdiether 
any time become entitled to property exceeding the covenant runs with the land so as to bind 

the value of (which was left in blank), he and be enforced by assignees, w^hether it is con- 

vrould settle it upon certain specified trusts, trary to the policy of the law, and as to the 
Before any such property accrued, or the persons effect of a lenewal of the lease. The parties left 
entitled under the trusts -were ascertained, he to law, and a demurrer allow'ed, for the incon- 
filed a bill to have it declared that the covenant venience of enforcing such a covenant by injunc- 
was void for uncertainty. Semble, that there tion. Collins v. Plnmh^ 16 Ves. 454 ; 10 E. E. 
W’as no such uncertainty as to render the covenant 214. 
void. Fufe v. ArlntJuiot^ 1 De G. & J. 406 ; 26 

L. J., Ch. 646 ; 3 Jur. (N.s.) 651 ; 5 W. E. 793. To surrender Copyhold.]— Covenant for ones 


To Plant and Preserve Trees,] — A lease con- cree^ 
tained a covenant by the lessee to plant with 106. 
proper foiest trees a portion of the premises, and 
to replant such parts thereof whereon trees then T( 


To surrender Copyhold.] — Covenant for one’s 
self and heirs, to surrender copyhold : heir de- 
creed to surrender it. Xeere v. Keeh^ 9 Mod. 


To convey hy Rail, and pay Toll for, all Stone 


stood, or were planted, and which trees had been used in Covenantor’s Works.] The Monmoiith- 
injured or destroyed; and to repair and keep shire Canal Act provided that, ^ upon auxiliary 
in repair the fence or fences -whereby the planted railroads made by private individuals, under the 
portion of the lands was then, or might there- authority of the act. the tolls should not exceed 
after be, inclosed, so as, at all times during the the rate of 2\d. a ton per mile ; and it also em- 
term, to preserve and keep the trees which then powered the canal company by agieement with 
-weie, or should thereafter be, growing or planted the landowners itself to construct auxiliary rail- 
as aforesaid, from all waste, spoil, damage or roads, on -which tolls not exceeding 5<7. a ton per 
destruction wdiatsoever : — Held, that the covenant mile might be charged. Certain landowners and 
was too uncertain and indefinite to be carried o-wners of iron works, and among others^ the 
into specific execution by the court. Bernard y. lessees of the Beaufoit woiks, formed a joint 

Mira, 12 Tr, Ch. E. 389. company, and under the po-w'ers given by the 

act constructed a railroad connecting a lime 
Injunction.]— Where a covenant is indefinite quarry, called the Trevil quarry, with the several 
•or uncertain in its terms, the court will not inter- iron woiks, and with the railroads of the canal 
fere by way of injunction. Bow v. Innes^ 10 company. In the partnership deed of the rail- 

Jur. (N s.) 1037. road company, the lessees of the Beaufort w'orks 

covenanted for themselves, their heirs, executors, 
7. Voluntary. administrators, and assigns, so long as the 

covenantors, their executors, admiiiistratois, or 
A voluntary covenant by a party to pay a sum should occupy the Beaufort w^orks, to 

of money to persons therein mentioned, either in pi.^cure all the limestone used in the said works 
his lifetime or in a certain time after his death, the Trevil quariy, and to convey all such 

is a valid covenant, and creates a valid debt, linicstone, and also all the iron stone from the 
though the deed wus kept in the covenantor’s the said w'orks, along the Tievil rail- 

possession till his death, and its execution was j-Q pay a toll of od. a ton per mile for 

imknow n to the covenantees or cestuis que ti-us- same : — Held, that the covenant did not 
tent. Alexander v. Bramv, 19 Boav. 436. as to bind assignees at 

Affirmed on appeal, 7 De G. M. & G. .525; 3 i^w', and that a court of equity would not, by 
W. E. 642. holding the conscience of the pui chaser to be 

affiecte<l by the notice, give the covenant a more 
ni. RUNNING WITH THE LAND. op^^ion than -llowod^to it. 

Bee also VENDOR AND PURCHASER ; and VII. 2, e, Brougham, 298. 


III. EUNNIHG WITH THE LAND. 

See also VENDOR AND PURCHASER ; and VII. 2, e, 
post. 

To cleanse Watercourse.] — Baron and feme 
grant a watercourse through the feme’s lands. 


To produceTitle-deeds.]— Covenant to produce 
title-deeds luns wdth the land, and for benefit of 






with covenants for them, their heirs and assigns, purchasers, and not for benefit of vendors.^ Bar- 
to cleanse and keep it in repair, and suflier a clay v. Ruine^ 1 Sim. & S. 449 ; 24 E. R. 206. 
common lecovery to establish a grant ; this is not 

a peisonal covenant as to the haron and feme, For Title.] — A. sold and covenanted to sur- 
but a covenant wffiich runs with the lands, and rentier copyholds to B., and covenanted for the 
shall hind the assignees, being made good by the title in the usual manner, and next day surren- 
recovery. JJoltnes v. Bwliley^ Pre. Ch. 39. See dered. Afterw’-ards B. sold to C.j and covenanted 
Ansterherry v. Oldham Corjjoration, infra. to surrender, and for title as against bis own acts 

only, and afterwards surrendered to 0. : — Held, 
To Indemnify against Rent-charge.]— If A. that the original covenants were capable of 
has lands subject to a lent-charge, and grants being enforced against A., for either they ran 
part of the lands to B., with a covenant that with the land, or 0, was entitled to sue on them 
fiuch part shall he free, this is not a real covenant in B.’s name. Riddell v. Riddell^ 7 Sim. 529 ; 5 
to run with the land, hut personal only, and L. J., Ch. 102. 

binding on the heir in respect of assets. Cooh v. . ^ - a 

Hardr. 87. But see v. Against carrying on Certain Trades.j— A 

ditto n, I Ch. Oa. 212. conveyance of m estate to a purchaser and his 
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heirs to the use that certain trades should not be 
carried on upon the premises is a stipulation in 
the nature of a covenant running with the land. 
Ilodgd'm V. (\>j)ard^ 29 Beav. 4 ; 30 L. J., Ch. 
20 ; 9 W. B. 9. 

For First Refusal of Land.]— A lease for 500 
years, dated in 1669, contained a covenant by the 
lessee, his executors, administrators and assigns, 
with the landlord, his executors, administrators 
and assigns, not to sell before the first proffer be 
made to the landlord, his executors, administra- 
tors, and assigns, to the end that they might have 
the first refusal thereof, and pay as much as 
any other person should bond fide offer : — Held, 
a covenant that runs with the land, but that it 
is not a perpetual one, and therefore an assign- 
ment of the tenant’s interest having been made 
140 years ago, it must be presumed that the land- 
lord declined the offer, or waived his right, and 
the tenant must hold the land discharged from 
the covenant. Houghton^ 1% n\ 11 Ir. Gh. R. 
136. 

To pay for Injury to Surface.]— Tin ee licencecs 
of a right to dig minerals, jointly and severally 
covenanted with the grantor of the licence to pay 
him compensation for injury to surface. Two of 
them assigned their right under the licence : — 
Held, that the covenant ran with the land, so as 
to bind the assignee, and that the covenant of the 
three licencecs being joint am I several, the gi'antor 
Was entitled to recover the whole compensation 
from the assignee of two of them. Xoi-ral v. 
Pmeim, 10 Jur. (N.s.) 792 ; 10 L. T. 809 : 12 
W. R. 973. 

To use as Dwelling-house only.] — A covenant 
in a lease to use a house us a private duelling- 
house only runs with the land, though the woid 
assigns be not used. WfW/h'im \\ Ihnjers, 10 
Jur. (x.s.) 5 ; 9 L. T. 434 ; 12 W. R. 119. 

To allow Lessee to use Conduit and Waste 
Water in Conduit.]— A covenant by a lessor 
with lessee, his heirs ami assigns, that it should 
he lawful for lessee, his lieiis and assigns, during 
the continuance of the demise, to make use of a 
conduit made for carrying ofi: certain waste and 
supeifluous water, and to take, use, and enjoy 
such waste and superfluous water, if any there 
should be, fur their own use : — Held, a covenant 
running with the land. Athol v. Midi nid G ir 
of In land lig.^ Ir. R. 3 C. L. 338. 

To keep open as a Rardeu the Enclosure in the 
Centre of a London Square.]— A covenant be- 
tween vem lor and purchaser, on the sale of land 
that the purchaser and his assigns shall abstain 
from using the land in a particular way will be 
enforced m equity against all subsequent pur- 
chasers with notice, imiepemlently of the ques- 
tion whether it be one whiifii runs with the land 
SO as to be binding on subsecpient purchasers at 
law. Tiflh V. MoMkuj, 2 Bh. 774, 

Hot to use as Beer-shop.]— The owner of n 
freehold hmxse had entered into a covenant with 
the plaintiff, who w'as a previous owner, that the 
btqlding should not he used as a beer-shop The 
was afterwards let to the defendant as 

of the covenant: -Held, that although the 
covenant might not at law run with the land, 

wo bound by it in equity 

Wihon V. Hart, 36 L. J, Ch. .569 ; L. M I Qk 


463 ; 12 Jur. (JT.S.) 460 ; 14 L. T. 499 : 14 W. R. 
748. 

The rule that a purchaser wdio does not inquire 
into his vendor’s title is affectctl with notice of 
what appears upon it applies equally to a yearly 
tenant as to the purchaser of a greater interest. 
Ih. 

Scmble, a covenant by a purchaser of land, 
not naming his assigns, that no building erected 
on the land shall be used as a beer-shop <loes not 
run with the land. Ib, 

In Partition Deed, for Maintenance of Sea- 
wall.] — Lands situated below' the level of the 
sea m Broomhill Level, Guildford Level, and 
Walland Marsh, were, jireviously to 1794, held in 
undivided shares. In that year these lands were 
partitioned by a deed containing a covenant that 
the expense of keeping and maintaining the wall 
and gutts of and belonging to the lands thereby 
divided, slionhl be borne by the owaieis, and 
should be payable out of the lands by an acie- 
scot, Movland v. Goidi, 37 L. J., Ch. 8*2.5 : L. R. 

, 0 Eq. 252 ; 18 L. T. 496 ; 16 W. R. 777. 

I Semblc, that the covenant wms one wdiich 
. w'ould run wnth the land although the assigns of 
. the covenantors w'eie not named. Ih. 

; To supply Water from Well.]— A purchaser of 
’ a piece of lanrl wnth a well or spring upon it 
; covenanted wnth the vendor, who retained land 
adjoining intended to be disposed of foi budding 
sites, to erect a pump and reservoir, and to 
supply water from the well to ail houses built on 
the vendors land Held, first, that both the 
benefit and the burden of the covenant ran with 
the land, and that the case was not within the 
second resolution in t^penceds ra.so (5 Coke Rep. 
16 ; 1 Sm. L. C. 52), but if not, a sub-purchaser 
with notice of the covenant w'as bound by it. 
Gooke v. GhilcoU, 3 Ch. D. 694 ; 34 L. T.‘207. 
See next case. 

Held, secondly, that, though the covenant was 
not one of winch the court wouhl decree specific 
performance directly, as being for the construc- 
■ tioii of vvorks wiiich the court could not super- 
intend, it could be enforced indirectly by an 
injunction restraining the defendant from allow- 
ing the w'ork to remain unpei formed. Ih, 

To repair and maintain Road.]— The doctrine 
m Tulh v. MoHiag (2 Ph. 774) is limited to 
restiictive stipulations, and will not be extended 
so as to bind in equity a purchaser taking with 
notice of a covenant to expend money on lepairs 
or otherwise which does not run with the land at 
law. ^ feemble, that the burden of a covenant 
(not involving a grant) never luns with the land 
lit law, except as between landlord and tenant 
Chdeott (3 Ch. 1). fi94) overniled on 
thivs point, norland v. Gooh (L. R. 6 Eq. 252) 
explained. Ilolwea^, BucMey (1 Eq. C. Abr. 27) 
discussed.^ Consideration of the circumstances 
under which a covenant will bo held to touch or 
concern the land of the covenantee so that the 
benefit may run with the land. Austerherru v 
Oldham Corporation, 55 L. J., Ch. 633 : 29 Ch 
I a 7.50 ; .5.3 L. T. 543 ; 33 W.’ R. 807 ; 49 J. P. 
.),ig — 0. A. 

A. by deed conveyed for value to trustees in 
tee a piece of land as part of the site of a road 
intended to be made and maintained by the 
trustees under the provisions of a contempora- 
a deed of settlement for 
the benefit of a joint stock company establfefi^ 
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to raise the necessary capital for making the declaration by h'.m that he accepted the office : — 
road) ; and in the conveyance the trustees cove- Held, that no covenant by him could be implied, 
nanted with A., his heirs and assigns, that they, and that a claim for trust money received and 
the trustees, their heirs and assigns, would make misapplied by him did not constitute a specialty 
the road and at all times keep it in repair, and debt against his estate. IloVani- v. Jfolland^ 

allow the use of it by the public subject to tolls. 38 L. J., Ch. 398 ; L. R. 4 Ch. 4-19 ; 21 L. T. 129 ; 

The piece of land so conveyed was bounded on 17 W. R. 657. 

both sides by other lands belonging to A. The See Saunders ^Iilsome^Tj. R. 2 Eq.o73 ; and 
trustees duly made the road, which afforded the Dielison^ In, 7’c, L. R. 12 Eq 154 ; ante, T. 
necessary access to A.’s adjoining lands. A. A covenant to pay will not be implied where 
afterwards sold his adjoining lands to the plain- theie is merely an acknowledgment by deed of a 
tiff, and the trustees sold the road to the defen- simple contract debt, if it appears that the 
dants, both paities taking with notice of the acknowledgment is only a collateral object of the 
covenant to lepair Held, that the plaintiff deed, and that the main object is to give secuiity 
could not enforce the covenant against the de- for the debt. v. 28 Beav. 224 ; 

fendants. Ih, 29 L. J., Ch. 665 ; 6 Jur. (N.S.) 572 ; 2 L. T. 531. 

count alleged that the defendant and L. car- 
On Sale of Land, that adjoining Plot should business in co-paitnership, and that, by 

never he Sold.]~The owner ot land sold a part between the defendant and L. of the first 

of it and entered into an agreement with the plaintiff of the second part, it was 

purchaser that an adjoining plot of land “should witnessed that the defendant and L. and each of 
never be hereafter sold, but left for the common granted, assigned and transferred to the 

benefit ot both parties and their successors : plaintiff all the co-partnership stock, debts, sums 

Held, that this was merely an agreement that money, and all other the personal estate and 

the plot of land should be left open, in the state and property of them the defendant and 

in wdiich it then was, for the common advantage g-^ch co-partners. It then averred, that, at 

of both paities, and that such an agreement did of making of the deed, the defen- 

not contj’avene any rule of law, but gave the indebted to the co-partnership in 240^., 

person who might hold the vendees land the being part of the debts, sums of money, and per- 
light to enforce the obligation against the person gonal estate and effects and property of the co- 
wdio might hold the veiidoi’s land. Thus, the pj^i-tncrs ; and it assigned, for a first breach, 
former might apply to a court of equity to order non-payment of the 2402. There was a second 
the removal of a structuie that had been placed breach, alleging that, at the time of making the 
on the plot in violation of the agreement, deed, a bill of exchange for 1202., payable to the 


McLean v. MoKaij,, L. R. 5 P. G. 327, 


order of the defendant, and then being in the 


Eelatmg to Land.l-A covenant relating to possession of the defendant, was part of the per- 
i i. ® • -i:! 1 T sonal estate and effects and property of the co- 

but not running ^ith knd is bind ng on an ^ dofoihant rnade default 

T 74 7 0^^207 37 L T 8^ li’ tonsf’erring the bill of exchange to the plain- 

Ch 17-1 ; 7 oh. D. 227 , 3 / L. 1. 827 , 26 W. K 

citated himself from so doing, and fiom con- 
As to what Covenants run with the Land.] — f erring on the plaintiff any right or title to 
See also Spencer's Cahe^ 5 Coke, 16 ; 1 Sm. L. C., receive the money specified in the bill, by part- 
10th ed., 52. ing with the possession of the bill in such man- 

ner and on such terms as so to incapacitate 

r\T TTVj'PT TTT'"n r^pkV 7 'Tr'"KrAxrT'Q himself , and thereby the defendant prevented 

IV. IMPLIED COVENANTS. plaintiff from acquiring or having any right 

On Assignment of Bebts.]— When a debt ov title to the money, contrary to the deed . 
is assigned with the usual power of attorney Held, that there was no implied covenant ^ the 
to sue in the assignor’s name, there is an implied defendant to pay to the plaintiff the 

covenant by the assignor not to thwart the sum due from him_ to the co-partnership, but that 
remedy of the assignee against the debtor, and there was an implied covenant on his part not to 
it is a breach of such covenant for the assignor 

to release the debtor from an arrest under bail- A^A'Dis*, 18 C. R* 249 ; 2o^ L. J., C. if, 22J ; 2 
able process at the suit of the assignee, though (N.S.) 812; 4 W. H 592, b.^.^JParnell v. 
such arrest has been made for a larger sum than ILn>(Jston^ 2 Jur. (N.S.) 8o4 ; 4 W. R. 794. 
actually due. S^erard v. Lezvts, 36 L. J., C. P. By the acknowledgment uf a debt in a deed 
173 ; L. R. 2 C. P. 305 ; 15 L. T. 663 ; 15 W. R. lender seal, a covenant to pay will not be implied 

where the acknowledgment is merely collateral 
to the purpose for which the deed was executed. 

To pay.] — A defaulting trustee executed a deed, Jaclison v. Korth-Eastern 47 L. J., Ch. 303 ; 
whereby, after reciting that he held in his hands 7 Ch. D. 573 ; 37 L. T. 664 ; 26 W. R. 513, 
trust moneys to a certain amount, which he pro- The managing director of an incorporated 
posed to secure by a mortgage on his own estate, company advanced large sums of money to the 
he conveyed certain property to the cestuis que company, which was expended ultra vires the 
trustent by way of mortgage. The deed con- company’s powers in the purchase and working 
tained a proviso for redemption and a power of of collieries. Large sums of money were also 
sale, hut no covenant to pay the mortgage debt or advanced by the directors out of the company’s 
interest. The mortgaged estate was insufficient funds for the same purpose. By a deed, under 
to cover the debt : — Held, that the deed did not the seal of the company, which recited and ac- 
epnvert the debt into a specialty debt. Isaaoisou knowledged the advances made by him, out of 
v, Ilarvooed,^ 37 L. J., Ch. 209 ; L. R. 3 Ch. 225 ; his own money, with the concurrence of the % 

18 L. T. 622 ; 16 W. R. 410. directors, and that the same were for the benefit 

Where a trustee executed a deed containing of the company, and that he had not received 
merely an appointment of him as trustee, and a any private advantage thereby, the collieries ‘ 


As to what Covenants run with the Land.] 

See also Spencer's Cai>e^ 5 Coke, 16 ; 1 Sm. L. < 
10th ed., 52. 


ant 


1051 


COYENANT. 


1052 



were vested in trustees upon trust to pay out of 
the rents and profits the interest on the advances 
made by the directors, then the interest of Ins 
advances, and, in the next place, to invest the 
surplus rents, if any, to constitute a fund to pay 
off the capital in the priority in which the inte- 
rest thereon was payable. The deed contained a 
prf)viso that if any interest of the managers 
advances should be in arrear by reason of insuffi- 
cient rents and profits, such interest should be a 
debt (not carrying interest), to be paid after the 
payment of capital advanced by the directors 
The collieries were sold and realised only suffi- 
dient to pay about one-half the advances by the 
directors Held, that the manager was not a 
specialty creditor of the company under the 
deed, which was only for the purpose of giving 
him collateral security. Ih. 

See Cmirtney v. Taylor^ 6 Man. &: Gr. 851 ; 7 Sc. 
(^^R.) 74i) ; 12 L. J., C. P. 330, ante, col. 1022. 

Bv a deed under seal between the plaintiffs 
aTufthe defendant, after reciting an agreement 
by the plaintiffs to transfer to the defendant their 
interest in certain inventions and letters patent 
for 1,0007., it was witnessed that in pursuance of 
such agreement, and in consideration of 1,0007. 
upon the execution, &c., paid by the defendant to 
the plaintiffs (the receipt of which the plaintiffs 
thereby acknowledged and therefrom discharged 
the defendant), the plaintiffs granted and assigned 
the inventions and letters patent to the defendant. 
In an action on the deed by the plaintiffs, subse- 
quently to recover the 1,0007. from the defendant, 
the firsr count of the declaration alleged that in 
consideration of the plaintiffs executing a deed 
of assignment to the defendant of certain inven- 
tions and letters patent, the defendant promised 
that, upon the plaintiffs being ready and willing 
to deliver the deed to the defendant, he would 
aiicept the same and pay the agreed considera- 
tion of 1,0007. ; that the plaintiffs were ready 
and ■willing, but the defendant would not accept 
ilelivery of the deed, and had not paid the 1,0007. 
The second count alleged that, by an indenture 
beiweeii the plaintiffs and the defendant it was 
agreed t hat the plaintiffs should transfer to the 
defendant their interest in certain inventions and 
letters patent for 1,0007. ; that the plaintiffs there- 
upon a^signed the inventions to the tlefendant, 
but the defendant had not paid the 1,0007. By 
his pleas to the first count the defendant denied 
the promise and breaches, and the readiness and 
willingness of the plaintiffs as alleged ; and to 
tlie second count he pleaded that the indenture 
was not his deed, and that the plaintiffs did not 
assign the inventions. At the trial it was proved 
that no consideration money was in fact paid or 
passefl. The defendant contended that the deed 
coni ained no covenant or agreement to pay the 
1,0007. ; anrl, secondly, that, by the recital of 
paynienb and receipt of the money, tiie plaintiffs 
were estopped from denying its payment : — Held, 
that the dec<i contained no covenant to pay the 
I.0()(‘7., and that, in the face of the acknowledg- 
ment therein contained that the defendant had 
paid tli(^ money, it was impossible to imply such 
a covenant on his part, and that, too, on partial 
evidence. Morqiin''H Patejvt Aiialior Co, v. Mor^ 
gan, 35 L T. 811. 

A settlement to which A., B., and T. were 
parties, executed previously to the marriage of 
A. (B.’s daughter) with T., recited T.’s title to 
ci.rtain estates, and that B. agreed to give and 
appoint to A. a portion of 3,0007-, of which the 
sum of 1,0007. to be paid in eash, and the 


remainder to be charged on the estates of B., and 
that T. had agreed to secure a jointure of BH)/. a 
year for A., and to charge his estates with imM, 
for the younger children of the intended marriage ; 
and that, subject to such jointure and charge, 
T. s estate should be settled on the fiisl and 
other sons of the marriage, m tail ; furtlu*r, that 
B. had under a power charged his estates with 
3,0007., portions for his younger chddren (of 
whom A. was one), and that it had been agreed 
that B. should pay 1,0007., part of the marriage 
portion of A., immediately to T., and that B. 
should appoint 2,0007., the residue of the 3,000/,, 
a charge on his estates, the two sums to })e in full 
for the marriage portion of A. B. appointed 

2.0007. out of the 3,000/., and directed it to be 
raised and paid to A. at his death, and T. 
charged his estates with a jointure of 4007. a 
year, and 3,0007. for younger children. By an- 
other deed reciting the appointment of the 

2.0007. by B., which with the 1,0007. was to be in 
full for the portion of A., A. and T. released B. 
and his heirs, and his property real and personal, 
from all claims in respect of certain provisions 
out of other funds provided for his younger chil- 
dren Held, that the deeds contained no personal 
covenant by B. to pay the 2,0007., even though 
it should turn out that the amount was not well 
charged on the estates by reason of a bad execu- 
tion of the power by B. Borroioes v. Borrvwes, 
Ir. R. 0 Eq. 368. 


On Assignment of all Eights in a Medicine.] 

■'fhe plaintiff declared on a deed, whereby the 
defendant, the original pioprietor of a medicine, 
assigned all his interest m it to a third person, 
subject to a covenant by the assignee to pay him 
one-third of the profits during his and his wife’s 
lives ; and also covenanted with the assignee, that 
he would not thereafter, by himself or jointly 
with any other, prepare or sell, or engage with 
any other person in preparing or selling the 
medicine ; and then a second deed, whereby the 
first assignee assigned all his interest in the 
medicine to the plaintiff, subject to the covenant 
of reservation : and then a third deed between 
him and the defendant (reciting the two former), 
and that he had agreed with the defendant for 
the absolute purchase of all his interest, as well 
in the medicine as in the one-thiid share so re- 
served to the defendant : by which deed the de- 
fendant assigned to the plaintiff all that third 
share, and all other shares or proportions, right, 
title, interest, claim, or demand, whatsoever of 
the defendant to the medicine or to the profits, 
■with a covenant that the plaintiff might at all 
times thereafter prepare and sell the medicine in 
the name of the defendant, and receive the pro- 
fits to his owm use : and another covenant for 
further assurance: — Held, that the last deed 
alone (without the confirmation, which, however, 
the construction of it received from the two 
former recited therein) showed an intention in 
the defendant, and the words of it were large 
enough to assign to the plaintiff, not only the 
one-third share of the profits reserved by the 
first indenture, but all the defendant’s right, title 
and interest in the medicine, and all the future 
profits arising from the sale, and that such assign- 
ment of all his interest and property in the 
medicine raised an implied covenant that he 
would not prepare or sell the medicine, or engage 
with others in so doing for his own profit ; such 
preparation and sale being a retention and exer- 
cise of the right of preparing and vending the 
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medicine of which he was once a proprietor, in 
derogation of his deed, whereby he had conveyed 
such right to the plaintiff. Seddm v. Striate. 13 
Bast, 63 ; 12 R. K. 299. 

To Divert Stream.]— A declaration recited a 
deed, whereby two pieces (jf land were conveyed 
to the defendants, subject to the performance by 
them of certain agreements. In this deed the 
piece of land in question was described as a slip 
of land then being intended to be formed into a 
new course for the river Benet. The declaration 
stated that the defendants covenanted with the 
plaintiffs that they should and would within a 
reasonable time, at their own cost and expense, 
make and cut the intended new course for the 
same. It then went on to state a covenant to 
make a bridge over the intended new cut, for the 
plaintiffs’ use, within a given time, and a cove- 
nant to make good the banks of the new cut, and 
after the same should have been made good and 
the railway completed, to reconvey to A., one of 
the plaintiffs, the slip of land which should form 
the new course of the river, and also to fill up 
and level the then existing course, so far as the 
same should have been diverted. The declara- 
tion charged breaches in not making a new cut, 
in not diverting the stream of the Benet, in not 
constracting a bridge over the new cut, in not 
perfecting its banks, in not conveying to A. the 
slip of land, with the water of the river duly 
diverted in the new course, and in not filling up 
the existing course of the Benet, so far as the 
stream thereof should and ought to have been 
diverted. The deed, as set out, did not in express 
terms contain any covenant to make and cut the 
new course, or to divert the stream of the river ; 
but it did contain express covenants to the effect 
of all the other covenants stated in the declara- 
tion : — Held, that there was no implied covenant 
on the part of the defendants to make the cut, 
and divert the stream of the Benet, and conse- 
queiitly there could be no breach of the express 
covenants to build the bridge, unless the cut was 
made and the stream diverted. Raslileigli v. 
S.-R. Eg., 10 C, B. 612. Doubted in Ex. Oh. on 
appeal, and compromised. See Knight v. Graves- 
end Waterworks infra. 

To Sink Shaft.] — A lease, by which coal mines 
in the north of England were demised, contained 
a covenant by the lessees that they would, once 
in every month, at their own expense, draw to 
bank at some of the pits or shafts of the collieries 
or coal mines demised, and lay in some convenient 
place upon the lands and premises of the lessors, 
for the lessors, all the manure, compost and dung 
to be made and bred by the horses employed un- 
derground in working the collieries. The lease 
contained various clauses, which spoke of the pits 
or shafts to be sunk on the premises, but did not 
contain any express covenant by which the lessees 
were either bound to sink a pit or to work the 
mines, and it was also doubtful whether the 
lessees were empowered to work the mines by 
“ outstroke” : — Held, that no covenant could be 
implied imposing upon the lessees, upon the mines 
being woi'ked and manure being made within 
them, the obligation of sinking a pit or shaft 
upon the demised lands, although they might be 
liable for a breach of covenant in working the 
mines by outstroke. James v. Cochrane^ 7 Ex. 
170 ; 21 L. J., Ex. 229. Affirmed, 8 Ex, .5.56 ; 
22 L. J., Ex. 201 ; 1 W. R. 232. 

To Erect Steam Engine.] — By a deed reciting 


that a waterworks company had determined to 
construct a well, and that the engineers of the 
company had prepared the necessary drawings 
for the same, and made a general specification 
referring to the drawings of all the works to be 
done, and of the materials to be found and pro- 
vided for that purpose ; that the plaintiff had 
agreed to make the well, and to execute all the 
works particularised in the specification, and 
which might be implied therefrom or incidental 
thereto, for a certain sum ; and that to the draw- 
ings and specification the corporate seal of the 
company had been affixed, and that the plaintiff 
had signed the same ; the plaintiff covenanted 
to complete the w^ell and works mentioned in the 
specification or shewn in the drawings, or which 
might be reasonably implie I therefrom or be con- 
sidered incidental thereto, of the materials and 
in manner and in all respects therein mentioned ; 
and that the plaintiff would find all materials 
required in the making and completing the works 
of such sort as in the specification described ; 
and of scaffolding, engines, pumps, &c., men- 
tioned in the specification as required to be pro- 
vided by the person contracting to perform the 
work as might be found necessary to complete 
the works ; and fully to complete the works in a 
workmanlike manner. The company covenanted 
to pay the money, and such further sums as 
should be payable in respect of deviations from 
the works. The specification contained the 
following passage — “ The contractor will be re- 
quired to sink the well to the depth of 120 ft,, 
after which the company will undertake the 
erection of the permanent steam-engine, and 
permit the pumping to be performed by it, a 
sufficient interval of time being allowed for the 
erection of the steam engine, and such time 
added to the period assigned to the contractor for 
the performance of the works” : — Held, that 
there was an implied covenant on the part of the 
company to erect the permanent steam engine, 
as provided in the specification. Knight v. 
Gravesend Waterioorks 6b., 2 H. & N. 6 ; 27 
L. J., Ex. 73. 

To Retain Son in Service.] — A declaration 
stated, that, by deed betw'een the defendant and 
the son of the plaintiff and the plaintiff, the 
plaintiff covenanted that his son should be assis- 
tant to the defendant, a dentist, for five years, 
and do all such services as he should order to 
be performed in the way of his art. The defen- 
dant, for the services to be done by the son cove- 
nanted during the term, and in case the son 
should perform his part of the agreement, that 
the defendant would pay the son a certain sum 
weekly during the term, as compensation for his 
services. That the son entered upon the service, 
and that he and the plaintiff performed their 
part of the agreement, and were ready and 
willing to continue such performance during the 
term. Breach, that the defendant refused to 
permit the son to continue in the service, and 
dismissed him. Judgment was arrested on the 
ground that the breach was ill-assigned, as the 
declaration contained no implied covenant by 
the defendant to retain the son in the service 
during the five years. Dunn v. Sayles, D, & M. 
579 ; 5 Q. B. 685 ; 13 L. J., Q. B.’ 159 ; 8 Jur. 
358. S. Aspdm v. Austin, 5 Q, B. 671 : D. 
& M. 515 ; 13 L. J., Q. B. 155. 

To exclusively Employ. ]— -Plaintiffs covenahW 
with defendants to supply, when require(|, so id 




1056 




. jQjQx. 


1055 


COVENANT. 


do by defendants’ surveyoi, hoises cuts, and 
men, at ceitain rates, from Mai^h 185S, to 
March, 1859, foi wateiing the stieets Deftn 
dants covenanted with plaintiffs that they, the 
plaintiffs, obfeeivmg then covenant, defendants 
would pay monthly to plaintiffs the sum due m 
accordance with the said lates foi the works so 
ordered and done Ihe defendants were to be at 
liberty to hue other men hoises Lo at plaintiffs’ 
expense if plaintiffs made default in the supply 
of men hoise^, <kc , appioved by the surveyoi, oi 
in sufficiently watuins: Ihe plaintiffs agieed 
not to assign the contract and if they midt 
any default, oi became insolvent, the defendants 
might at any time, on giamg three days notice 
declare the agreement void — Held that theie 
was ?ln implied covenant on the pait of the de- 
fendants to employ the plaintiffs, and no others 
to do the work dm mg the specified time 
JSbr7ibdy7 St Znkc^s Chelsea^ Vestry T. 176 


To procure Assent of the Commissioners of 
Woods and Forests ] — An agiecmcnt w is entered 
into between a coipoiation and S , a contiactoi 
for works whereby the coi])oiation igiccdtolet 
to him the consti notion and completing of woiks 
which tht y weic ( inpoweied b} act ot pailiimciit 
to make, accoidmg to a specific ition and pi ins 
annexed, at oi foi 13 805 Z and ‘on the condi 
tions and in minnci thcicmaftcr mentioned’ 
and S agreed to take the works and complete 
the same m manner set foith in the specification, 
and foi the sums and subject to the piovisioiis 
thereinaftei mentioned Ilm agieemmt went on 
to provide that S should constiuct ceitim of the 
works desciibeil in the specification as the fiist 
portion theieof, for 7,318? , to be pud as in the 
specification mentioned , and that he should also 
constiuct the second poition, so dtsciibcd, foi 
4,98 7f , subiLct to the following provisions tint 
18 to siy, “ that the assent of the Commissioncis 
of Woods md Foiests shall be given to the coi 
poiatioii to cxriy out the said list mentioned 
woiks, so fir as the same affect the land oi soil 
of the Clown, and tint the coipoiation is not 
prevented fiom exirymg out the list mentioned 
works by the Eastern Union Eailway Company 
and, furthci, that the appiobitioii of the Loids 
Commissioueis of the Tieasuiy is ^nen to the 
■corpoiationto boriow on bond or on inoitgigc ot 
the lates and piopeity of the hoiough such sum 
or sums of money as may enable the coipoiation 
to pay tor the same In an action b} S against 
the corpoiation upon this igieement,thedeeliri 
tion assigned for breach that the coipoiation had 
omitted within a leasonable time to piocuie the 
assent of the Commissioncis of Woods and Foi ests, 
and the approbation of the Lords Commissioner 
Of the Treasury, or to permit b to commence the 
second portion of the works —Held, that there 
was nothing m the language of the agreement to 
warrant the court m implying a covenant on the 
part of the corpoiation to obtain the assent aiul 
approbation therein mentioned Smith v liar- 
moh Corpmtpn, 2 0 B (n s ) 651 , 26 L J , 


sideration of being supplied witli puie watii, 
an<l of leceivingtor his own usi flu itfiHt wludi 
might fiom time to time be found in tin it si i \<nr, 
aud of the piivilege of using it ft»i in inuniig hm 
lind covenanted foi huusclt his lit ns t \( < iitors, 
and admmisti itois, to liu rise \\ to iisi the 
leseivoii toi the puiposts itousud ind tint *8, 
his hciis Ac , would seoui iiid eh inst tht itstr- 
von when nocessiiy And W, toi himstll, Ins 
heii^ exeeutois, and ulministi itois (ovuinnted 
to supply b with puie watti, siitheit nt to supply 
his cxttle on ceitaiii closes and tint it sho ild 
be lawful foi S , his hens iiid is igns, to t U inse 
and scoui the resei\oii, and to tike the nfaHC 
iway therefrom to and foi his ind thtii own 
use ind benefit Admitted tint the toitnuit 
to supply S with puie w ilci i in w ith tht closes, 
the cattle on which were to be supplied with 
watei But held by Loid C inipbtll 0 1 , Eile 
and Ciompton, JJ , dissentieiite Colei idge, J, 
tint theie was no coienint expiess oi implied, 
compelling W to send the letuse fitm liis mill 
to the lescivoii SJirnp \ 7 LI 

A B1 81b , 27 L J , Q B 70 , 8 Jill (N b ) 1022 


Ta Bead Mill Befase into Eeservoir.l By 

dfifid betw'een S and W , it was recited that W 
had, by S ’s licence, made a reservoir on S ’s 
close for the reception of the refuse from W s 
mill ; and, in consideration of such licence W 
agreed to give to S the liberties and privileges 
after mentioned, and to aupply hirpt pure 
water. ' And it was witaiessei B;, in oon- 


' ^ ’SI 


To continue Business ]— A effected i life 
policy with an msmance comp mi In whi h the 
funds of the company weie iccoiding ti the 
deed of settlement to be ilone liable toi the 
amount insured, and no shaieholdei wis to be 
individuilly liable to any claim on the pi 1 icy 
be\oncl the unpaid amount of his shiies, and by 
which A was to be entitled to bonuses p i"^ able 
out of the profits when ascert lined ind divided 
among the policy holders at the disci etion of the 
diieetois of the company By the deed of settle- 
ment pioiision was made for the dissolution of 
the company, and upon such dissolution foi the 
transfer of the company s funds Ihe company 
h iving aftci wauls united with anothei insiu iiue 
company, to whom the funds, policies, and 
liabilities of the foiniei weie issigned, and 
having ceased to exist as a sep uate company, 
A sued the company foi such tiansfci as being 
a wrongful alienation of then funds, and also foi 
ceasing to caiiy on business, and to accumulate 
profits — Held, that the action could not be 
m untamed, as there was no implied covenant by 
the epmpiny to continue the business of an 
msuiaiice company, and to keep the funds to 
answ ei the claims upon policies effected w ith it 
In fig V icnnmlatiie Life Fund InsuianK Co 
8 G B (NS) 155 , 27 L J, 0 P 57, 8 Jm’ 

(NS) 1264 

Ihe defendant sold to the plaintiffs his news 
agency business foi 2,500^, payable by instal- 
ments The first two instalments of 500Z each 
weie payable at all events, but the payment of 
the other two of 750^ each was contingent on the 
profits of the business, and m the event ot the 
profits of the business exceeding a ceitaiii amount 
the defendant was to i eceive f ui ther benefits The 
plaintiffs at the same time ongiged the defendant 
to superintend then business, including, along 
with the business sold, ceitam other branches 
foi five yeais at a salaiy , he undertaking to 
obey their directions Within the first year the 
plaintiffs agieed with a companv to discontinue 
the news agency business, giving the company 
the option of continuing such parts of it as the 
company might elect to continue The plaintiffs 
then diiccted the defendant- to discontinue the 
transmission of news, and the defendant refusing 
to obey, they filed their bill for an injunction to 
restrain him from transmitting news, which in- 
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junction was granted —Held, that, as the pur 
chase money was to be ascei tamed by reteience 


covenants includes a covenant against assigning 
01 undeiletting without licence qiiEere In this 


vs, J.1 T ; vvii-xjLuuu jnucuue uLiccre in i;nis 

implied co^enmt b;^ instance, upon the paiticulai constiuction ot the 


the plain tiifs that the business should be earned agiee 
on, and that, as the plaintiffs had bioken this ‘sue] 
implied covenant, they weie not entitled to le has i 
strain the detendant fiom bi caking any othei 179 
pait of the agreement rchpftph Bbs))rtcli Co 77, n 
V MoLian^ L li 8 Ch 658 On 


agi cement loi the lease of a faim, the woida 
‘such othei cUuses as aie usual in such cases” 
has not that effect Ve)e v Liwedon^ 12 Ves. 
179 b P, J tnes v Jones ih , 18b, 10 K R. 


• On Sale of Patent, to keep it on foot ]- 


On an agreement foi a lease “ with all usual 
and leason ible covenants,’ a covenant not to 
underlease oi assign is implied wheie the custom 


n-n ^-c X X I -- — — '' j iiiipiicn vvxmie cue cuscom 

1 ^ patent by the patentees to a of the place is not genei ally against it Folhmq- 

limited company a deed of assignment vas l}am ^ C)off,^A.mtl 700, 4 R R 844 


executed by the paities, by which aftei a lecital ’ ’ 

that the patentees had agieed to sell the patent 

to the company foi 250/ , “and foi the othei con 'sj prow ‘nmoPTAPr'Tr'n 

sideiations theiem appealing,’ the patentees ^ DIbOHARGBD 

assigned the patent to the company ab'^olutelj/ Not by Parol ] — A covenant foi payment of a 
ana attei covenants foi title by the patentees sum ceitain, although the payment does not 
inmmling a covenant foi quiet enjoyment of the accrue until aftei notice given cannot be dis- 
patent duiing the teim subsisting theiein, chaiged by paiol before bieach Sexier v 


company covenanted 


to the Spinte, 8 bx 66S , 22 L J Ex 249 



patentees a loyalty foi eieiy article ‘which A plaintiff declaied against an admmistritiix, 
snoulcl be manufactured oi sold by the upon a deed, enteied into bj hei testator a plea 
company under the patent “while subsisting, ’ that the testatoi died insolvent and then alleging 
and also a propoition of the piofits aiising fiom a parol agi cement with the plaintiff, upon the 
the manufactuie oi sale and fiom licences faith ot vhich she was induced to tike out 
granted foi the manufacture oi sale of articles letters of administration, to assign the deed to 
to be manufactuied under the patent ‘lAhile the plaintiff, the piomise being that the plam- 
subsisting The deed contained no express tiff would not seek to chaige her in that 
covenant by the company to keep the patent on capacity, is bid as seeking to answer an agiee- 
foot, or to manufactuie oi sell articles under the ment under seal by a parol promise , and, at 
expiration of the hist four yens the trial of the cause, it was not to be taken as 
of the patent the company duly paid the hi^t alleging a deed under seal, but was proved by 
renewal fee under the Patents, Designs and evidence of a parol agieement , and pi oof being 
Trade-maiks Act, 1883, but on the expiration ot given, a verdict for her was lightly entered 
the fifth year they, through in idvei tcnce, /ih/? is v 2 Scott (v r ) 459 , 9 D ? 

omitted to pay the second renewal tee within 0 409 , 2 Man & a 405 , 10 L J , C P. 62 
the time required by the act and the rules there Held also, however, that the plaintiff was 
under, and consequently the patent lapsed entitled to judgment non obstante veredicto 
After an ineffectual attempt to obtain a piivite Ih 

act of parliament to revive the patent the A declaration aUeged the making of a lease in 
company passed resolutions for a voluntaij the lifetime of W , ot whom the plaintiff was sur- 
winding-up, and the patentees theieupon sent viving executor, by •which premises were demised 
in a claim foi damages for the los'*, through the to the defendant for a term, covenants being con- 
lapse of the patent, of the royalties reserved by tamed in the instrument to repair and maintain 
the assignment, contending that a covenant to ill erections and improvements on the premises, 
keep the patent on foot should be implied in the and to surrender and yield up the premises with 
assignment — Held, that no such covenant could all such impro\ements and erections well and 
be implied , and that, even if it could, the sufficiently maintained and repaiied Breach, 
patentees could not obtain more than nominal alleging the making of a greenhouse which was 
damages, the company being under no obligation, an erection and an improvement on the piemises, 
either express or implied, to manufactuie the and its lemoval before the yielding up of the 
patented articles, and being no longer able to premises A plei that the defendant assigned 
cany on business The doctrine of implying the piemiseb to B , who assigned to P , who 
covenants m deeds discussed Railway and assigned to H , and that it was agieed between 
Mectno Appliances Co ^ In le, L J , Oh the testatoi and H, and the testator promised 
1027 , 38 Ch D 597, 59 L T 22 , 36 W R 730 H , that, if he would make and set up a green- 
house in and upon the premises, he should be 
As to Cultivation] — Special covenants as to at liberty to pull down and remoie the same, 
cultivation not implied from the mere act ot is bad, as setting up a paiol agreement to vary a 
holding over, as they may be from payment of contract under seal West v BlaUway, 9 D P. 
rent at the same period, as evidence of agieement C 846 , 3 'scott (nr) 199 , 2 Man Gr. 729 , 
to hold, not only on the same terms, but subject 10 L J , 0. P 173 , 5 Jui 630 
to the same covenants K%mpton v. Die, 2 Ves By a deed of apprenticeship A became bound 
& B 349 ,13RR116 toB, described therein as an auctioneer, ap- 

•Et rn*xi T T praiser and corn-factor, as apprentice in the 

J Implied covenant by vendor of a business of an auctioneer, appraiser, and oorn- 
fre^old estate for the title, though an assignee factor, to learn his art, and with him after the 
in bankruptcy, selling by a general description, manner of an apprentice to serve, and 0 the 
restrained to his actual interest. Bemrell v father of A covenanted for the performance of 
Belton (lora)^ 18 Ves. 512 his duties as an apprentice B sued 0 on the 

_ . ^ ^ deed, alleging as a breach that A had absented 

for Lease with ITsual Covenants ] himself from his service 0 pleaded that B. 
—Whether an agreement for a lease with usual had given nf ^ the trade of a corn-factor. A 
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replication, that B. had given it up with the for one entire sum, the whole of his estate, corn- 
consent of G., and that afterwards A. oontinued prising the demjs^ premises and the 
to serve uiitil he absented himself, is bad, as which was the subject of the covenant, \yitnf»ut 
setting lip an alteration of the deed by parol, making any of er of the latter to B. : —He d, that 
JEllenY, Topp, 7 Ex. 424 ; 20 L. J., Ex. 241 ; 15 this wasno breach of the covenant , eit her absolute 
Jur. 451. or implied, on the part of A. 

Where land in the possession of a tenant for 2 Marsh. 1 ; 6 Taunt. 224 ; IG K. H. b0.>. 

years is conveyed hy deed, the- right of the pur- 
chaser, as assignee of the reversion, to receive To Build.]— It is no defence to a covenant for 
the whole rent for the current quarter cannot not building a house within a reasonable time, that 
be controlled by a contemporaneous parol agree- up to a certain day the house remained unbuilt 
merit to apportion the quarter’s rent between with the plaintiffs knowledge, and tb;it lie then 
the assignor and assignee. ABwm v. CWaw?, 1 Man. required the defendant to iniild the house, and 
& Q. 589. that a reasonable time had not since elapsed, 

A declaration after stating an agreement v. 1 Arn. &. H. 12 ; 4 Gur. BiH-i. 

under seal, between the plaintiffs and a com- In ejectment, on the ground o! a forhnture by 
pany, by whieh the plaintiffs agreed to build reason of an alleged breach of covenant, it 
a ship for the company, and by which it appeared that an ancestor of the plaintiff ha<{ 
was stipulated that no alterations should be conveyed the premises to trustees on behalf of 
made in the building of the ship, unless on the the inhabitants of a parish for l.oCH) years, by a 
authority of a letter, signed by the secretary of deed, which contained a covenant on the luirt of 
the company, stating that the directors had the trustees, that they would build a workhriuse, 
directed Auch alterations; alleged, that during and would use and occupy the premises for the 
the progress of the works the company required use and maintenance of the poor who should 
alterations to he made in the building of the become chargeable to the parish, and would not 
ship, which the plaintiffs accordingly made, and convert the house or land, or employ the profits 
that the company discharged the plaintiffs thereof to any other use ; with a condition for 
from the stipulation in the agreement as to re-entry if the trustees should sell, assign, transfer 
requiring the authority of such letter signed by or otherwise part with their estates, or if they 
the secretary. Breach, the non-payment of the should not observe, perform, fulfil and keep all 
CO Us of such alterations. Ifiea, that such dis- the covenants, therein contained. Af terwards the 
ch.irge was not a discharge by deed. Eeplica- paupers were removed to a union workhouse, in 
ti(jn on equitable grounds, that the company, by consequence of an order by the poor law com- 
pirol, directed the plaintiffs to make the altera- mission ers, and the workhouse was shut up ; and 
tioTis, and that they, at the request of the com- the land had since that time been let, and the 
pany, made such alterations, and that the com- rent applied in aid of the rates for the relief of 
pany took to the ship and enjoyed the benefit of the poor : — Held, first, that there was no breach 
such ^alterations, and that, by reason of the of covenant ; and, secondly, that if there was 
premises, the plaintiffs were, in equity, dis- any, it was excused by compulsion of law. Diw d. 
chaigcd by the company from the stipulation, AnqlescYf (Mfirquif;) v. Bur/d/Y/ OJmrdnmrdmSt 
and the company ought not, in equity, to be 6 Q. B. 107 ; 13 L. J., M. C. 137 ; 8 Jur. 615. 
allowed to set up the want of a discharge by 

deed in bar to the claim for the cost of the To Pay.] — A covenant provided, that if a com- 
alterations, — is bad, as contradicting the declara- pany should displace a certain person from his 
tion, and showing that the plaintiffs had no legal employment of agent to the company, they would 
right; but, if any, only an equitable one. repay "the covenantee a sum of money paid to 
IruniDorlta Co. v. Royal Mail Steam them by him for the agent’s debts : — Held, that a 
PaoVet ('o., 13 C. B. (N.s.) 35S ; 31 L. J., C. P. transfer of their business to another company, 
169 ; 8 Jur. (N.s.) 100 ; 9 W. K. 942. and a voluntary dissolution, by which the place 

_ ceased to exist, was a displacement, and entitled 

By Compulsory Sale.] — A landowner who has the covenantee to sue for the money. Stbiinq 
covenanted in the usual form that neither he nor v. Maitland, 5 B. & S. 840 ; 34 L. j‘, Q. B. 1 ; 11 

Ins iissigns shaU build upon his land, is dis- L. T. 337 ; 13 W. 11. 76. 

charged from his covenant after selling the Action on a covenant in a coal lease to pay a 
premises to a railway company under their com- certain proportion of the value of cwt. of coals 
i powers, as the company become assignees to be raised, unless prevented by unavoidable 

01 the iancl, not by the voluntary act of the accident from working the pit. Plea, that the 

ormer owner, but by compulsion of law. Raily defendant was jirevented by unavoidable acci- 

Jkjff ir appeared that the accident might have 

lO ; iJ ij. X. obi ; 1/ W. R. 494. Bapti rp-mprliprl ai a. o-rpo+pv Avrifi-nGci fVinn fUa 


VI. BEEACH, 
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Held, that this was a breach of the covenant, 
tinnigh the premises in which fhe door was put 
out did not stand upon his laud, were not in his 
occupation, and were not level with the front of 
the street. Zlverpool Corporation v. TomUnmn, 
7D. &E. 556. 

Not to use Booms in a Particular Manner.] 

A new^ breach of a covenant not to use rooms in 
a particular manner is committed every day the 
rooms are so used. Zoo cl. Aoiblor v. TFoodbridgo. 
4 M. & by. S02 ; 9 B. & G. 876 ; S. P., Zloiher 
(Lord) V. Zecli, 1 B. & Ad. 128. 

To Sink for Coal. ]---Where lessees of land and 
of coal mines covenanted forthwith to proceed to 
sink for coal as far as could and ought to be 
accomplished, or in default to pay so much to the 
lessor as arbitrators should award, and the lessees 
gave a bond to the lessor, conditioned to perform 
the award wdiich was made : — Held, that to an 
action on the bond it was a sufficient answer 
that they had proceeded to sink for coal as far, 
&c. (in the words of the covenant), hut that none 
could be found. JIanson wZoothniau^ 13 East, 22. 

To Keep on Foot a Policy.] — A party cove- 
nanted to do and perform all such acts, matters, 
and things as should be requisite for continuing 
and keeping on foot a policy Held, that this 
covenant could not be read negatively as if he 
had covenanted to clo no act whereby* it would 
become void, and therefore that the covenant was 
not broken by the suicide of the covenanter, 
whereby the policy became forfeited. Zormaij v. 
Zorrodmle^ 10 Beav. 335 ; 16 L. J., Oh. 337 ;* 11 
Jur. 379, And see S. 61, at law, 5 Man. & G-r. 
639. 

That Covenantor has Power to Transfer Ship.] 

— By a deed-poll, of the 21st October, 1836, the 
defendant sold and assigned to the plaintiff a 
particular ship or vessel, with her masts, tackle, 
and appurtenances ; and covenanted that he had 
good right, full power, and lawful authority, to 
sell and assign the premises to the plaintiff. To 
a declaration on this covenant, assigning as 
breaches, that, at the time of making the deed- 
poll, the ship was wholly lost and destroyed, and 
was incapable of being assigned ; and that the 
defendant had not, at that time, good right, &c., 
to assign : — the defendant pleaded, that the ship 
was not, at the time of making the deed-poll, 
wholly lost and destroyed ; and that the defen- 
dant had good right, &g., to assign her. It ap- 
peared that, at the time, of the sale, the ship 
w^as on a foreign voyage ; that on the I'Sth Octo- 
ber she went aground in a storm, oh the coast of 
the Prince of Wales’s Island, and was left by the 
crew, who, however, had access to her after- 
wards ; that she lay aground five feet above 
water, on one side and with her masts standing, 
till the 24th, when the captain called a survey, 
and by the surveyor’s advice sold her ; that her 
bulk ends were strained, but that, if there had 
been facilities at hand, and if it had been a dif- 
ferent season of the year, she might have been 
got off and repaired ; and that she had sustained 
no more damage on the 21st October than when 
she first took the ground : — Held, that the cove- 
nant of the defendant, that he had power to 
transfer her as a ship, was not broken. Barr W. 
3 M. & W. 39a ; 1 H. & H. 70 ; 7 L. J., 
■M. 


ting to Theatres. ]~A 




house contained covenants on the part of the 
lessee : first, not to use the house for any but 
purposes of a theatrical kind, and to use his best 
endeavours to improve the house for that pur- 
pose. The house was closed at the end of the 
season of 1852, and was not opened at all during 
the following year .-—Held, that this was not a 
breach of the covenant. Croft v. LumUy, 6 
H. L. Gas. 672 ; 27 L. J., Q. B. 321 ; 4 Jur. 
(N.S.) 9 )3; 6 \\h R. 623. 

And, secondly, not to grant away, assign, dis- 
pose of or charge the stalls or boxes for any 
longer period than one year or season. On the 
21st December, 1851, the lessee leased certain 
boxes for one year, to commence from March, 
1852. On the 1st of August, 1852, he made 
another lease of the same boxes to a different 
person, with this habendum : “ From the 1st of 
February next ensuing, or from such subsequent 
day during the year upon wffiich the theatre 
shall be opened, and thenceforth for the fall 
term of one year, to be computed from that 
day”: — Held, that this was not a breach of the 
covenant., lb. 

And, thirdly, not to charge nor incumber the 
theatre, or the income thereof, or the terms 
hereby granted, by mortgaging the same, or 
granting any rent-charges or any other incum- 
brance whatever. The lessee was greatly in debt. 
In respect of his debts, he granted Varrants of at- 
torney, one of which was to secure payment of 
bills not then due, and another provided that it 
was a concurrent security, with an indenture 
therein recited, that judgment was to be entered, 
up when the grantee thought fit, and be regis- 
tered, and judgments were signed against him 
on those warrants of attorney, and upon judge’s 
orders, and registered : — Held, that no breach of 
this covenant had been committed. Ib, 

Not to Prejudice Premises — Insolvency.] 

A trader assigned his household furniture by a 
mortgage deed, wffiich provided that the trader 
should quietly enjoy until default made in pay- 
ment of the demand. The deed contained a cove- 
nant by the trader not to execute, do, or suffer 
any act, deed, matter or thing, by means of which 
the premises should be assigned, charged or pre- 
judicially affected, or whereby the mortgagee 
might be hindered from receiving, recovering or 
taking possession of the same : — Held, that filing 
a declaration of insolvency, while the goods were 
allowed to remain in the possession of such 
trader, was a breach of the covenant. Ilill v. 
Cowdery^ 1 H. & N. 360 ; 25 L. J., Ex. 235 ; 4 
W. R.681. 

Erecting Wall instead of Houses.]— Land wms 
sold, subject to a covenant entered into with a 
neighbouring landowmer, that “no buildings, 
except dwelling-houses,” to front a certain road! 
should be built thereon. The purchaser threw 
the land into his garden, and inclosed it, by 
erecting thereon, along the side of the road,. a 
wall, 8 ft. 6 in. high, for the greater part, but 
carrial up in one part to the height of 11 ft. 6 in., 
for the purpose of forming the back of vineries 
and a greenhouse. In a suit for an injunction, 
to restrain the wall from continuing : — Held! 
that the boundary garden wall 8 ft. 6 in. high 
was no breach of covenant, but the raising it for 
the purposes of the vineries was ; but no sub- 
stantial injury being caused, the court awar 
damages inst^ ,gf , ,g^ntmg an injunctio 
respect dE thb . .Bmea v. Law, 39? 
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Erectiug Stable instead of Houses.]— A cove- 
nant to the effect that private hous^ ®ly, rf a 
certain minimum value, are to be built on ceitam 
nlots of land, is not broken by the erection o 
Le of them of a stable with a bedroom oj’® i|- 
of svioh dimensions and in such a position it 
would stiU be possible to build a house ^ 
stipulated value upon the plot. Russell v. Saha, 

18 W. E. 1021. 

Charitable Institution.]— The _ election of a 
building to be used for the education and lodging 
of 100 girls in connection with a charitable in- 
stitution for the danghtera of missionariw, sup- 
ported by voluntary contributions Held, to oe 
a breach of a covenant entered into _hy the pur- 
chaser that “no house or other huilding to be 
erected or built upon the land shall he used or 
occupied otherwise than as and for a private 
residence only, and not for am purpose of tode. 
German v. Chapman^ 47 L. J., Oh. 2o0 ; / On. JJ. 
271 ; 87 L. T. ( 85 ; 26 W. B. 149-C. A. 

National School— Huisance.]-— The owner of 
one of the lots on a building estate haviug made 
a free gift of the same to the committee ot a dis- 
trict national school, for the purpose of haying 
a national school erected thereon Held, that 
the word “nuisance” in a covenant by which 
all the owners of the lots were boipd must be re- 
stricted to its technical meaning; that the 
establishment of a national school is not a legal 
nuisance ; and that the establishment of such a 
school on one of the above lots could not be re- 
strained by the owner of a dwelling-house built 
on an adjoining lot, though his property would 
be depreciated thereby. Ilarrhon v. Good, 40 
L. J., Ch, 294 ; L. B. 11 Bq. 388 ; 24 L. T. 263 ; 
19 W. B. 346. 

Eating-House.]— B. demised an eating-house 
for a term of twenty-one years, and covenanted 
that he would not during the term let any house 
in the same street for the purpose of carrying on 
the business of an eating-house, provided always 
that the covenant should be binding only on B., 
and not on his heirs, administrators or assigns. 
Subsequently B. let the adjoining house for 
twenty-one years to another person, who cove- 
nanted with him not to carry on there any trade 
or business without B.’s licence. The first lease 
was subsequently assigned to K., and the second 
to G-. K. brought an action against B. and G-. 
to restrain G-. from carrying on an eating-house 
on the premises comprised in the second lease, 
and B. from permitting him to do so : — ^Held, 
that the covenant could not be treated as a cove- 
nant that none of the houses should during the 
term be used as an eating-house, and that as B. 
had not let the second house for the purpose of 
an eating-house, the covenant was not broken 
by G-.’s carrying on there the busineos of an 
eating-house, nor by B.’s not interfering with 
his doing so. Kemp t. Bird, 5 Ch. B. 549. 
Affirmed on appeal, 46 B. J., Oh. 828 ; 6 Oh. B. 
974 ; 37 L. T. 53 ; 25 W. B. 838—0, A. 

Private House— Auction m Premises.]— A 


land, part of an csu.iv. - . 

covenanted with the vendors, ’ ‘ ^ 

TOortsao-ces in fee in possession of Uu 
thei/hSrs and assigns, not to ™ 

on his plot nearer to the lyad in 
situate than the line of frontage of the thui 
present houses in that load, 
about forty feet apart, and about eight} ft it 
fiom the imd. He then erectetl two houses <m 
hisnlofc each of which had a bay window pio- 
lecting three feet beyond the line of the existing 
houses and carried from the foumlatnm up t 
the roof. Upon a bill for an injunction b} the 
transferee from the mortgagees, mu I by a su mj- 
quent purchaser from them of a contiguouh plot, 
who had entered into similar covenants Held, 
first, that the bay windows were binldingH 
within the meaning of the covenant aiul the 
1 erection of them a violation of it 
(Lord) V. Johnson, 45 L. J., Ch. 404 ; 1 (di. D. 

673; 24 W. 11.481. ^ i i v. 

Held, secondly, that there being a clear breach 
of covenant, the covenantees were entitled to 
the injunction without the necessity of showing 

damage. Ih. ^ . ,. 

Held, thirdly, that invasion U privacy consti- 
tuted damage. Ih. 

Held, fourthly, that the covenant being not 
to do an act the doing of which caused an m- 
vasion of privacy, it was not necessary for the 
covenant in terms to purport to preserve privacy. 

’^^Held, fifthly, that both the plaintiffs had 
material interests sufficient to support the suit. 
11 ). 


of the furiiitui’o belonging to the house. * 


Itaeves 


To occupy Premises properly.] — A tenant’s 
allowing a footpath to be made across a part of 
the demised premises is no breach of a covenant 
to occupy the premises in a proper manner. 
Doe d. Woroester Ql>ustees) v. Jloidand.'i, 9 tar. 

& P. 734. 

To Serve as Apprentice.]— By the terms of an 
indentui’e of apprenticeship, an infant was 
placed by his father (who was a party to the 
indenture) as apprentice to a master, described 
in the indenture as “ an auctioneer, appraiser 
and cornfactor, to learn his art, and with hirn, 
after the manner of an apprentice, to serve.” 
Afterwards, the master wholly relinquished the 
trade of corn-factor, whereupon the apprentice 
absented himself from his master’s service 
Held, in an action on the indenture by the 
master against the father for the desertion of the 
apprentice, that the relinquishment by the 
master of his trade of corn-factor was a good 
answer. Mien v. Topp, 6 Ex. 424 ; 20 L. J,, 
Ex. 241 ; 15 Jur. 451. 

As to Trade.] — A declaration stated, that the 
defendant assigned his practice of a surgeon and 
an apothecary to the plaintiff, and covenanted 
that he would not, directly or indirectly, by 
himself or in co-partnership with any person, 
carry on the practice of a surgeon or an 
apothecary within a certain distance, under a 
penalty ; and alleged as breach the practising of 
the defendant within that distance. The 
dant pleaded that he did not carry on the bnsi- 
3;i,ess of a surgeon. On Scvegal occasions, he acted ■ 
aS a surgeon and an apothecary within the pre- 
scribed distance, but he had done so with the 
knowledge and consent of the plaintiff, and for 
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the purpose of assisting him in his business : — 
Held, that the defendant's conduct did not 
amount to a breach of the covenant. BawUmon 
V. Clarke, 14 M. k W. 187 ; 14 L. J., Ex. 364. 

Anil see aUo eases tinder Contract. 

Restrictive Covenants in Leases.] — See Land- 
lord AND Tenant. 

Restrictive Covenants on Sale of Property.] — 

See Vendor and Purchaser. 

2. Relief prom Forfeiture. 

G-enerally.] — Court of equity will not relieve 
agiiinst wilful voluntary breach of covenant. 
Desea rlett v. Bennett, 9 Mod. 22, 

Where defendant prevents plaintiff’s perfor- 
mance of covenant, chancery will remove the 
opposition. Wood v. Tirrell, Cary, 59. 

Relief against forfeiture, where compensation 
can be given, applies only to cases of contract, 
not to the provisions of a statute, or conditions in 
law. Where penalty only designed to secure the 
money, then relief may be given against it. 
Keating v. Sparrow, 1 Ball & B. 374. 

Relief given against forfeiture by breach of 
covenant by lessee, where compensation can be 
made. Davis v. We,st, 12 Ves. 475. 

Equity will not relieve against a breach of 
covenant, unless the payment of money will be 
an adequate compensation for it. Elliott v. 
Turner, 13 Sim. 477. 

Not on ground of Acquiescence, unless Fraudu- 
lent.] — The court never on light grounds intei*- 
poses against the legal effects of a covenant, on 
the ground of acquiescence ; there must be fraud, 
such as acquiescing for a benefit to arise from 
taking advantage of the breach, or giving reason 
to suppose there would not be any interference. 
Gerrard v. O'Mellly, 2 Con. & L. 1G3 ; 3 Dr. & 
War. 414. 

See 44 & 45 Viet. c. 41, s. 14, and 53 & 56 Viet, 
c. 13 : and Landlord and Tenant. 

Vll. ACTION ON. 

1. Form op. 

When must be Covenant.]— An action in the 
nature of waste will lie against a lessee of a mine 
for an injury to the reversion by the removal of 
a barrier or boundary between it and an adjoin- 
ing mine, although the act complained of might 
also be the subject of an action for the breach of 
an express covenant. Marker v. Kenrick, 13 
C. B. 188 ; 22 L. J., C. P. 129 ; 17 Jur. 441. 

A devisee in trust of mortgaged premises for 
sale and payment of the debts of the mortgagor, 
borrowed 200L of the plaintiff for the purpose of 
paying off a portion of the debts of the moit- 
gagor ; and by deed between him and the plain- 
tiff', reciting these facts, charged the premises 
with payment of that amount, and covenanted 
that he and his heirs should out of the money that 
should come to his hands as such trustee, or out of 
the personal estate, if any, of the mortgagor, pay 
to the plaintiff the principal and interest secured 
by the deed Held, that the plaintiff was not 
entitled to sue the devisee for money lent, but 
that his remedy was upon the covenant con- 
tained in the deed. Mathew v. Blaokmore, 1 
H. k N. 762 ; 26 L. J., Ex. 150 ; 5 W. R. 363. 

A tenant under a lease cannot maintain an 
action on an implied promise for money paid 


under a distress by a superior landlord : the 
remedy is covenant on the express contract. 
Sehleneker v. Moxey, 5 D. & R. 747 ; 3 B. & 0. 
789 ; 27 R. R. 482. 

A lessee of premises granted and assigned 
them by indenture to the plaintiff, who, having 
been distrained upon for rent in arrear to the 
superior landlord before the assignment, brought 
an action to recover the money paid under the 
distress, and relied upon an express promise by 
the lessee to repay it Held, that as covenant 
would lie on the covenant implied in the word 
“ grant,” assumpsit would not lie on any implied 
conduct to indemnify the plaintiff, nor on the 
expi'ess promise which was not founded on a 
new consideration. Bader v. Ifarrls, 1 P. & D. 
360 ; 9 A. & E. 532 ; 2 W. W. & H. 1 ; 8 L. J,, 
Q. B. L53. 

For Injunction.] — An application for an in- 
junction to restrain an alleged breach of covenant 
had been once ordered to stand over until ihe 
decision of two legal questions raised by defen- 
dant. On those questions being decided in the 
plaintiff’s favour, and the motion coming on 
again, the defendant raised a third legal objec- 
tion, and the court below, at his request, directed 
a case to be stated for the opinion of a court of 
law upon it, but, on the ground of the delay in 
bringing it forward, granted an injunction in 
the meantime. On appeal, however, the lord 
chancellor dissolved the injunction notwith- 
standing that circumstance, on the ground of the 
much greater facility of indemnifying the plain- 
tiff than the defendant, according as the one or 
the other might succeed at law. Biqhy v. 
G. it: By., 2 I’h. 44 ; 1 Coop. C. C. 3 ; 4 Railw. 
Cas. 491 ; 15 L. J., Oh. 266 ; 10 Jur. 531. 

Where the interference of the court by injunc- 
tion depends upon a legal right which is disputed, 
the court ought for its own security to put the 
matter into a course for ascertaining that right ; 
and if that is to be done by sending a case for 
the opinion of a court of law, this court ought 
not to leave it to the option of the defemlant, 
but ought itself to direct a case to be prepared, 
with a reference to the master to settle it in case 
the parties <hffer. Ih. 

Where a breach of covenant is threatened, and 
has been partly executed, the court, having 
jurisdiction to restrain the threatened breach, 
will also award damages in respect of the exe- 
cuted breach. Hlndley v. Emerif. 35 L. J., Oh. 
6; 11 Jur.(N.S.) 874 ; 13 L. T. 272 ; 14 W. R. 25. 

Where a breach of covenant is proposed, the 
court will not refuse to interfere on the ground 
that there has been a mistake on the part of both 
parties in the form of the covenants ; or that the 
aggrieved party may have already permitted 
some other infringement of the covenant ; or on 
the ground of inconvenience to the public, 
Lloinl v. L. C. 4' D. By,, 34 L. J., Ch. 401 ; 12 
L. T. 362 ; 13 W. R. 698. 

Before the court would refuse to enforce a 
covenant, it must be clear that no substantial 
damage could arise from the breach of it. Id. 

A., owner of land through which a company 
proposed to make a railway upon a viaduct, 
withdrew his opposition to the company's bill 
in parliament, in consideration of an agree- 
ment by the company, not to erect on the land 
to be taken by them from him, within eighty 
feet from other premises in his possession, any 
building, “ except their proposed railway,” above 
I the height of eighteen feet. The bill passed, 
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and a viaduct thirty-three feet high, part of When a deed is made inter partes, no ojio who 
which was within eighty feet from the plaintiff s is not expressed to be a partr can sne im a 
premises, was erected on the land taken from A, covenant contame<l in it, and this is n(»t a na-re 
ihis viaduct was wide enough for, and- carried rule of construction, but a rule fd* podtive law' 
two lines only ; subsequently to its erection, a Cliesterffeld ami Midland fViitrn 

conveyance of A.’s land to the company was Ok ^ d H. tSc 0. rd 7 ; :U L J Ex 
prepared and executed, which contained a cove- 121 ; 11 Jur. (n.s.) 4GS : 12 L. T. 427 : 13 \V iV 
nant on the part of the' company to the same 841. 

efiect (omitting only the exception^ as to the In a lease, the lessor restTveil a risht to oi.ior 
railway, then completed) as the provision in the and cut timber, making reasonalilc Siitisihiotinn 
building. On the com- to the lessee for any damage occasioned ti.crel.v ; 
beginning to build brick piers an action of covenant docs not lie bv snci, les.M.e 
fcS eighteen feet, within eighty for any wrongful act of cutting ,lo\vi, },v a third 

i-^f to widen- person, if without the consent or anihoritv of i lie 

mg then viaduct so as to carry four lines instead lessor, however he may coutiteniinee I'hc act, 
of two, an injunction to restrain the company afterwards. Grijflthi r. Sin>iiii\ )i Term l!cti tlii 
from erecting any such buildings in breach of Where it oiilv appearetl tint tlie lcsm,r 'icul' 
their covenant was granted, n promised to 

hr r 2^^°® that a work undertaken, m such wrongful act, if tlie wroinr-doer hiium-lf did 
iWrllo T^hd covenant is one of great public not ; this las not eonsidere.! ^s an aSon t! 

breach, for, if the covenanter derives Iny Lnefit canno? enforce the 
therefrom, the covenantee may reasonably de- though either nf thp 

mand a share of it as the price of his cZsent Vr.7 two might do so against 

Wdls V. AU^nlorough, 24 L. T. 312 ; 19 W. bI f^Keel 81 ; 5jIT‘ch, 

Where, however, an iniunction would infliet n granted a lease of 

.gi'cat injury on the defendant, and a delay in Ms7lrafom “fdminist'^to 
granting it would cause little or no loss to^the not dnW^I th» or assigns, would 

plaintiff, the court will not o-raut it nr> i-i term do on the premises anything 

interlocutory application, but will express its ’^® ““oy'^^oe to tbe neighbo 

opinion pd direct the motion to stand ^over till the value 7thc®7r°^ tenants, or diminish 

the hearing. Ik ® ™ J.f"® of the adjoining property, nor build, 

Equity will interfere in the case of a breach or eiwt7 
■of covenant, notwithstanding the covenantee tL 77* ‘o 

might not have recovered ckma4s for it at law 7) f obtaining his approval. The lancl- 
JPIUM V. nrmr, IS Sim. 477 “ ' 7.““® I’e^s afterwards granted a lease of an 


2. Parties. 
a. Grenerally. 

Only Parties to Covenant can Sue or be Sued.^ 


A i? v/ix ulii uy jD, 10 restrnin 

flJr'i lessor from approving 

I H ^0 :-^Held, that was not 

entitled to relief either on the principle that 
the lessor could not derogate from his grant or 


deed inter partes t4-t. /Pe ^stricth:; 

a leuhe for and on his (landlorffs') behalf nr.fl ^^cecuted it, although he himself had not exocutofi 
atiuniey signed and sealed the Ce in hk o7 7’ there mav be o Wo^mmnte 

name .-Held, that the landlord coX nor mal intt covenantee, which ajm ed 

tom an action against the tenant upon 7 7' IhTf *° con,sideration for the co7 

R ‘ t^6 .%T7- 

-■'..7 ><• 2in. • '• : , But with respect to leases, the enve....... 





-Hold, that ;7a«rv~ZK^^ 7 “Wig^or/lf ' les 


r does not e. 




«a.o.7i8;r£T;ci:;| 
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Vhole term. The leWr died, ’after W C • 

tcsssi\s?ss^ 

‘he meat 

W. Ill ; 6 L J^, Kx;a2 '’' ^ * “hain 

hfe aed remainder 

parties to an indenture, wherebv thpv r^n fo,' mT'' ^ 

“-‘“ay^Srctfo^t ” 

their i'S^for^a Tern ^o ™-ear"^ « Covenant with Mo 

«u-ers into posesMon, the tenant fOTlife^^ay ^-““-’’7 

inder.h^.p^7’ covenant, although the 

1 luitui e has not been executed by tiie r *- 
inamderman. J/>w v. Orcek, 8 H. cV: C. 891 ; 84 

A. covenanted with B. & C 

administrators, and a-'- 

money, to be held by them 
C, did not as^ent to or cxeci 
subsequently, by another deed 
A. nor B. was a 
the first deed :- 
A. upon the covenant durino- 
Wethevdl v. Lanydon, 1 Ex. 

888 — -Ex. Ch.. 

Where two trustees of a 
not sign ;— Held, that thev 
less, necessary parties to a- - “ 

By the third. Petrie v. Pur 
^ B. J. (o.S.) K. B. 29; 27 K.. 

■By a deed expressed to be r 

the first pjirt, the defendant and two others ' 
sureties ot G-., of the second part :h ’ ‘ ’ 
of the third part, G., the defendant and the t' 
other sureties jointly and 

The defendant, haviin 
this covenant, a pl_l 
in the faith that B. (onTTf^the 
join therein and execute the 
never did join therein 


action does 

the chairman of the board of direc 
company, not incorporated by act of pa 
-.upon a deed under the seal of a for 
belnH nf sealed by him for and 

■man are 


CAVP-nonf fA,. ^ V, '-J on S 

ant roi rent by the representative of f 
mortgagee for a term of .5,00() years upon an in 
denture of lease for 4,00() veam, by C mort 

1 1 L. T. 315 ; I SiV partv'‘f‘ Y.fwas a eon- 

h! °f ‘he lessee 

’ We rf “f ‘he ™nhing oi 

iTk v-‘f,7‘h‘endi;m was in thefollowin;! 
r dunbi yearly and every 

■in<r thf? his executors, &e., 

mg tlie continuance of the mortgage, and 
n payment thereof, unto Y., his fxfcuC 

was brd ‘"‘S '^‘1® covenant 

oiiU 1 With b., his executors, &;c‘ 

and alsotoaiifUvithy, his executors, &c.,” that 
executors, administrators and assigns 
a marriage settlement am? ttme? e yeaily rent “on the several davs 
t :;..v wire nevS manner as the same was r'e- 

an altion of covLant' titletmTs“w ^he plaintiff traced 

-V.,./o/ SB * r av?. “°T hy tleeds, to all of which Y.’s name 
; 27 K. k: 333.’ ‘ ' ’ al’M V^"“he declaration did not 

repay the plaintiff nWysadlaSt^-^^^^^^ during the term franted^ndX^^^ 



baTpl^r V. ^So,i, %- s ) “ Affi ®' J- STsIs’';' 10”^ 

709 ; 26 L. J., C. P. ^20 ; 5 W. H 23Y H'. 

A husban/and wifettetedTiTfe^^^ Corporations JpideeW by A., B. and C., 

wite, demised land for a term of years. The deed the premises to 

was executed by both, but not acknowledo-ed by yield un t-hp r ^ covenanted to 

the wife under 3 & 4 Will 4 c 74 s 79 Tl.i i good repair at the end of 

husband died during the temlbut his widlw!^ the end of the term he 

nothing to disaffirm the tenancy ; and the lessee chiit^sef’nnt'^ The defen- 

was i-n np««ooo,'^v, j-i. ^ j uuc M-bhCL ciaiit set out the deed, w 3 


their executors, the 
assigns, to pay a sum of woi 
^ on certain trusts, yea 
or execute the deed, and dur 
-:cr uccd to which neither afte 
^Bsclaimed all the trusts of &c. 
rlekl, that B. could not alone sue ^ 
ring the lifetime ot C. 
63-1 ; 17 L. J., Ex. 





Held, that it appeared by the record that the suance of the agreement, and In coiifilderatioii of 
lease was made by a corporation, and that no the premises, and of the piaintiff liaYlng sci ad- 
action could be maintained upon it in the names vanced 2,900/. to D., at the ieinie‘'t of L. and the 
Goodman^ 2 G. & D. defendant, did covenant with and to the plalid iff ; 
159 : 2 Q. B. 580 ; 11 L. J., Q.B. 225 ; 6 Jur. 779. and also as a separate and distinct covenant with 

and to H., that L, and the ilefeiKlant, or one of 


b. Joint and Several. would pay to the plaintiff the interesi on 

T • + n ^ 2,900/., or such part thereof as shoiihl remain 

l f ^ ™pai(l:— Held, that the plamtiffeouia not nmm- 

pterest Several, ^ each may sue.]— Though a tarn an action upon this covenant without joiiiiiig 
eovmant IS ]omt m Its terms, yet if the interests H. IIoph7isonv. Lee, Q 0.-& ysi • H L ,J 0 
of the covenantees are several, each may sue B. 101 : 9 Jur. 616. ’ * *» 


covenantees who may sue, must aiio 
^ (O-S.) K. B. jointly, unless they have expro'.Bly (llwhiimod 

nt." , tlie covenant, which it lies upon the partv htiimr 

_ The criterion by which the propriety of the to show. Petrie v. Purii, 6 1) k K if.a . 3 if 
joinder or the nonjoinder of parties to a covenant & 0. 3.53 ; 3 L. J. Co s l K.. B 2‘) • 27 li it ’ -tKa ’ 
in an action for breaches is to he ascertained, is Where the owner of one ’ iiudividll 
the nature of the interest of the covenantees. If and the moitgagor and mortgagee i t hr > hoV 
the inter&t is several, the action may be several ; join in a deml| th7coSts be L 
If joint, It must be joint; and the teims or Ian- thiee, although there rncfLcrsL^i^u 
guage of the covenant do not control that pun- mortgagor he is entitled tn inm 

two parties, yet, wheie the interests are several, L. J., 0. P 170 h llv S30 - W B iai 

and the damages several, each of the covenantees Following Ba/ic/ikf/ v JSniwti ’o 0 B 9fl’<t 

may sue without joining the other. Palmer v. L. J., Q. B. 373 /^lO Jm 85^ ’ 

Sjiar^M, i Beott (N.E.) 743 ; 4 Man. & G. 137 ; ^ ^ ® 

.feal=‘s-'a.xsr. “ 

interest was several: and that the pMmV.fi mighi \ covenant wSv « A f r^' 

sue alone. Poole v. I/d/ 9 Ti P n fnu\ • cm 4-,... 4! wneieDy a,, B. and C., anti any 

& W. 885 ; 10 L. J., Ex. 81. * ‘ ‘ ? M. of them jointly, and each of them sepaiately,’’ 

Wheie a party covenanted by deed for himself or one 
his heirs, executois and admin^tiatois witheieh ^ money, is 

of certain parties theieto (proposed shamholdeis covenant 

the plaintiff being one, m the teim Ld coa^^ f covenant that A. would pay 

hereafter mentm^ ^ ; TlI "q ^ 

tois and as^gns, that he would piodiice andshow ” 

a good iii.jj ketable title to a teim of fortv-twn wha +a e j -i 

years, and the seams of coal, by the de^deL^sed B a* 

and gi anted ; and that he vould effectuallv cideut supposed to be implied as m- 

assign, assure and vest the same according to the the lei^e ft : on production of 

tiiie intent and meaning of the deed - ami thnt that, in point of huv, A. 

hewould, withaUpracticablespeed,pioceedwith inteiest^^mmAlv^^ eciuitable 

and within four years complete, the hai hour and coiifiimed, the action is not 

works ^Held, upon an action biought by the 1 P 

plaintiff alone for a breach of ilieJcovoLftf 7/ ’ ^ ^ 

that they were m their nature several and there’ nTi?rf^+ otiligee of a bond covenants not to sue 

fore, that the action was rightly broukit ’ ViJjI several obligors, and if he 

V. Zadhro/^e,7 Scott (n.e.) 1005 7 & does, that the deed of covenant nVbrieade^^ 

21^ 13 L J., C. P. 1I2 ; 247! ^ <*digor.‘ 

Where the intoiest of the covenantees is ioint f ^ 
although the covenant is in teims ioint^ and sued five out of a larger number of 

Baro^fJhe com STj^thrli ^ovenSsTblrl 

tiact, and must be biought in the names of all DklntiO w ^ became bankrupt. The 


apidieil to the plniutiff to lewi D 2 900Z 

«~tatlves. 

^ni proposed to enter into the f sum o^rtalp m 

after contained; L. „d the defen^J t j the t 


COVENANT. 










COYENANT. 


convey ; and assigned for bieaoh that the defen- 
dant was not seised m fee, and had not a right 
to convey :_Held, that the executrix could not 
maintain an action for such breaches of covenant, 
special damage to the 
mw °f Cl' ‘liat she claimed some 

Sl &f 3^5 • U KT4li "• ' 

between A. 1 B 2 
and C. 3, A tenant for life, demised to 0., and 
C. covenanted with B. (a receiver) and other the 
receivei* or receiveis for the time being, and to 

for the time 

being should be entitled to the freehold, and to 
and with every of them. A. died Held, that 
ms executrix could not maintain an action for a 
breach in her testator’s lifetime, but that the 
action was .joint, and survived to B. Southeate 
V. Iloare, 3 Taunt. 87 ; 12 R. R. 600 

An executor, though not named, may sue upon 
a covenant made with the testator in refere^e 
to a chattel. Doe d. Rogers v. Rogers, 2 N. & M. 

An executor of a lessor, tenant from year to 
yeai , may sue for a breach of covenant in a lease 
tor twenty-one yeais, granted by the lessor! 
though thebieach was committed after thelessor’s 
Smgl 2 Chit. 461 ; 1 

But ^ such a declaration should state the 
termors mteiest and title in the premises. Ih, 


Sued ]~If tenant in tail male demises 
tor a teim of ninety-nme yeais, and his lessee 
assigns over to another, but, before such assign- 
ment, the tenant in tail male dies without issue 
male, no action upon the lease can be maintained 
agamst the lepiesentatives of the grantor bv 
such assignee, the lease being void at the time of 
the assignment, and no interest passing under it 

e“e 'ttc''' ^ ^ ® 

A covenant by two joint lessees, if it is ioint 
and several, will bind the execute! s of the de- 
ceased lessee. Rnys v. Dvmuthorne, 2 Burr. 1190 
^ In an action against executors, in their own 
right on a covenant for good title and quiet 
enioyment against any peison oi persons w’hat- 
ever, contained in an assignment of a lease of 
the testator (by way of moitgagc), the declara- 
tion must show a breach by some act of the 
covenantors. jVoi'/le v. A7/ir/, 1 H. Bl. 34 

In an action upon an indenture of lease against 
the surviving executrix ot the lessee, the deWa- 
tmn stated, that, upon the death of the lessee, all 
his estate and interest in the premises came to 
and vested in the defendant and ?., who were 
executrices of the last will and testament of the 
lessee, by reason whereof the defendant and P. 
^ executiices, became and were possessed 
Held, a sufficient aveiment that the term vested 
in the defendant and P. as executrices. AcMand 

lb p" ^ ; 

4.1 unnecessary to aver 

that the term had vested- in the defendant and 
1 . as executr ces, as the vesting of a teini in the 
lessees personal lepresentatives, together with 
the liability of such personal representatives to 
be sued upon the covenants of the lease, is in 
effect a conclusion of law. lb 
K, covenanted that he, in his lifetime, or his 
executors, or administrators would, within 
three months after his death, pay B.OOOZ. He > 
died, having devised real estate to trustees f or .1. 


Z remainders over, and other real 

It estate to the same trustees, for payment of debts, 
f Ihe trustees, under an order of the court of 
t, chancery, conveyed the estate to new trustees 
le who became the legal peisonal representatives 
le of the testator, and the tenant for life mortgaged 
1 his estate :~-Held, that, after the death of the 
covenantor, an action of debt would lie upon 
that cov^ant. Coope v. Cre&mell, 36 L. J., Ch. 
^ 15 W. R. 242. 

^ XT- action would lie against 

0 the trustees under the will and the heir, by 3 
^ ^ execution would be 

0 thus obtained against the land ; and that the 
t alienation by the trustees was not such an 
a alienation as would, under s. 7, prevent the 
e action ; nor was the alienation by the equitable 
e tenant for life such an alienation. Ib. 

srme conclusions would 

1 probabty be ariived at, even if the legal estate 
3 in fee had been outstanding at the time of the 
. testator s will and death, inasmuch as 3 Will. & 

X ?' devisees of an equitable 

) estate liable for debts. Ib. 

’ payment within twenty yeais 

, of interest on the 3,000Z. by the trustees, was not 
3 sufficient within 3 & 4 AWll. 4, c. 42, s. 5, to 
t^at statute fiom being pleaded in bar 
by the equitable tenant for life. Ib. 

d. Heirs and Devisees. 

» Action by Heir ] — On a covenant for further 
' assurance, where the bieach happened in the 
pme of the covenantee, but the damage accrued 
i to the heii, the heir has a preferable title to the 
• executor to bring the action of covenant. 

; -v. Jones, 1 Marsh. 107 ; 5 Taunt. 418 ; 15 R. R 
Ringdoti V. Nottlc, 1 M. & S. 355 : 

14 R. R. 462. 

An action lies by the heir, upon a covenant 
made to the ancestor and his heiis, to whom 
lands are conveyed in fee by husband and wife, 
that he and his wife will make further assurance 
upon lequest of the ancestoi and his heirs ; and 
the heir may well assign for breach, that his 
ancestor requested the husband, that he and his 
wife should levy a fine to pass the estate of the 
wife legally to him and his hens, which they 
refused to do befoie their decease, per quod after 
the death of the ancestor, the devisee of the 
wife ejected the heir, Jo)ies v. King, 4 M. & S. 
188 ; 15 R. R. 533. 

Against Heir ] — To an action against the heir 
on a covenant by his ancestor, for himself, his 
heirs, executors, administrators and assigns, a 
plea that he has not any lands by hereditary 
descent m fee-simple from his ancestor, is bad 
tor omitting to negative that he had estates pur 
autre vie by descent fiom the covenantor. Fitz^ 
j gemld v. Fitzgerald, 1 Ir. C. L, R. 347. 

Against Devisees.] — The devisee of the equity 
of redemption (the legal fee being in a mort* 
gagee) is not liable as assignee of all the estate, 
light, title and interest of the original core- 
nantoi . Carlisle Corporation v. Mam Ire, g 
Bast, 487 ; 9 R. R. 491. ’ 

o covenant does not lie upon tbe 

3 VViR. & M. c. 14, against the devisee of land, to* 
recover damages for a breach of covenant i^dc 
by the devisor ; but the remedy thereby given 
confined to cases where ap action of debt 
Wilson V. Knmey, 7 Kwt, 127 ; 8 teitli, 120, 



Actions against.]— Under an absolute assign- 
ment of a term, the assignee may be sued on the 
covenants, before he has taken actual nossesslon 
Wallmr v. M&ems, 2 JDougL 461, n- ^ , 

An action of covenant for non-payment of tent 
lies against an assignee of a lease, to whom an 
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By Devisees.] — An action lies by a devisee of 
lands in fee, upon a covenant made by the 
defendant to the testator, to whom the defendant 
conveyed the lands in fee, that he was lawfully 
seised, and had a good right to convey ; for such 
covenant runs with the land, and though broken 
in the lifetime of testator, it is a continuing 
breach in the time of the devisee, and it is 
sufficient to allege for damage, that thereby the 
lands are of less value to the devisee, and that 
he is prevented from selling them so advjin 
tageously. King don v. JVbttle, 4 M. & S. 5:5 ; 16 
B. R. 379. 

Where there was a devise to trustees and their 
heirs during the life of A., in trust for A., ami 
after his decease to B. in fee : and the trustees 
recovered, in A.’s lifetime, damages for breach of 
covenant in a lease granted by the testatrix, and 
still subsisting. Upon A.’s death : — Held, that 
the damages belonged to her estate. Kohle v. 
to. 2 Sim. 343 ; 29 R. R. 115. 

Where a lessor had not executed the lease, hm 
devisee could not sue on the covenants as 
assignee of the reversion. Cardwell v. Luean, 2 
M. & W. Ill ; 6 L. J., Ex. .52 ; ante, col. 1069. 


e. Assignees. 


Actions by.]— Devise to the use of I. for life, 
without impeachment of waste, remainder to the 
use of the plaintiff for life Held, that the 
plaintiff, after the death of L, was an assignee 
within the 32 Hen. 8, c. 34, and might maintain 
an action of covenant against the lessee for rent 
in arrear after death of L. and during the 
continuance of the term, hherwood v. Oldhnow, 
3 M. & H. 382 ; 16 R. R. 305. 

An action of covenant will lie by the assignees 
of the reversion of part of the demised premises 
against the lessee for not repairing. Twijnam 
V. Picltard^ 2 ik k Aid. 105 ; 20 R. R. 368. 

The fact of the plaintiff being assignee only of 
a part of the interest created by the lease will 
not preclude him from suing the" lessor for and 
recovering damages in respect of the breach of 
the covenant. Simpson v. Clayton, 4 Bmg. (N c ) 
768 ; 6 bcott, 469 ; 1 Arn. 299 ; 8 L. J., 0. P. 59. 

L. being seised in fee, demised to B. for tv, enty- 
ono years, from June, 1814: B. demised to M. 
for twenty-one years, from June, 1814, wanting 
twenty-one days ; and then by deed-poll gi anted 
to L. the indenture of lease to M., the premises 
thereby granted, and the lent re-ervod, to hold to 
L., his executors, &c., for the term mentioned in 
the demise to M. ; L., by lease and release, con- 
veyed the premises, the reversion and reveisions 
rents, issues and profits, and all his interest, iri 
fee to the plaintiff, by way of mortgage ; M. 
assigned his term to the defendant by way of 
mortgage, but the defendant never entered : — 
Held, that plaintiff might sue the defendant on 
the covenants in M.’s lease. Burton v. Barela u 
7 Bing. 746 ; 5 M. & P. 785 ; 9 L. J. (o.S.), C. P. 231 

By a deed to lead the uses of a recovery, lands 
were limited to the use of such a peison as A. 
should by deed or will appoint, and in default of 
and until fippuiiitmeut, to the use of B. in trust 
for _A., his licirs and assigns, reserving to A. a 
leasing power, A. (reciting the power) demised 
tor a term to C., “ yielding and paying unto A 
his heirs and assigns during the termJ^a certain 
rent, with covenants to pay rent, tO repait &e 
and a proviso for re-entry by A., his heirs and . 
assigns, in case of breach Held, that the | 


covenants enured in favour of the assignees of 
the reversion. Greenway v. Ilart^ 14 C. B. 340 ; 
2 G. L, R. 370. 

A. having only an equitable interest, ma<le a 
lease of copyhold premises in 1762, subject to 
certain covenants, to be performed by the le see 
and his assigns. In 1775 he obtained the legal 
estate : — Held, that the assignee of the nwersion 
could not maintain an action against the assignee 
of the lessee, for breach of the covenants in the 
lease. After the lessor had obtained the legal 
estate, he granted another lease, in which the 
former lease of 1762 was recited ; but it was 
agreed that it should continue in force, and the 
same rent remain reserved ‘.-—Held, that the 
assignee of the reversion coultl not sue for breach 
of the covenants contained in the lease of 1762, 
Wliitton V. Peacock, 1 Hodges, 376. 

By a will, power was given to a tenant for life 
to lease for twenty-one years, and to executors to 
mortgage in fee or for years. In 1812, after the 
testator’s death, the tenant for life made a grant 
for ninety-nine yeais, if he should so long live ; 
in 1814 he demised under hl^ power for twenty- 
one years. In L''28, the executors mortgaged for 
1,000 years under their power : — Held, that the 
leasing power under the w ill was not suspended 
by the lease of lc>12, so far as regarded the 
giantoe of the term under the power to demise 
by way of mortgage given to the executois, and 
consequently that such grantee had the imme- 
diate reversion in him, and might sue on the 
covenant in the lease of 1814. Brniyloe v. 
Goodson, f) Scott, 5o2 ; 4 Bing, (x.c.) 726 , 1 Arn. 
322 ; 8 i,. J., G. P. 116. 

The benefit of a covenant to repair in a joint 
demise by tenants in common run^ with the en- 
tire reversion only, and therefore the repieseiita- 
tives of all the tenants m common must join in 
suing fur a breach. Thotnpbon v. Hake well, 19 
G. B. (N.S.) 71.8 ; 35 L. J., C. P. lb, 13 L. T. 
9^9 ; 11 Jui. (N.s.) 732 ; 14 \V. R. 11. 

Where a reveision iii one person is devised to 
several as tenants in common, eac h lias a separate 
right of action for bieacli of a covenant running 
with the land. EoberU v. Holland, 62 L. J,, 
Q. B. 621 ; [1893] 1 Q. B. 665 ; 5 R. 370 ; 41 
W. R. 494. 

Where there are mutual covenants by owners 
of land, their heirs and assigns, with the owners 
of adjoining land, their hens and assigns, to 
comply with certain stipulations, the subsequent 
lessee of one of the owners is entitled to the 
benefit of the covenants as an assign, and can 
sue to restrain a breach. Taite v. Gosling, 48 
L.J., Ch. 397; 11 Gh. D. 273; 40 L. T. 251 ; 
27 W. R. 394. ' 

See Cardwell v, Lueas, ante, col. 1075. 


What sufftcieut Allegation of Title.] 

Where the assignee ot the reversion, w'ho sued 
the defendant, alleged that the lessor was seised 
(without stating of what estate), and being so 
seised, devised to the plaintiff in fee, it is a suffi- 
cient allegation of title after verdict, Harris v, 
Beata7i, 4 Bmg. 646 ; 1 M. & P. 633 ; 6 L. J. 
(O.S.) G.P. 149. 
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although he has neyer entered, or taken actual 
possession. Williams v. Bosanquet^ 3 Moore, 
500 ; 1 Br. & B. 238 ; 21 R. R. 685. 

The assignee of a term declared against as such 
is not liable for rent accruing after he has assigned 
over, though it is stated that the lessor was a party 
executing the assignment, and agreed thereby that 
the term, which was determinable at his option, 
should be absolute. Chancellor v. Poole. 2 Dougl. 
764. 

A trustee to whom two leases were assigned in 
trust for securing an annuity, saying to the occu- 
pier of one of the demised houses, “ You must pay 
the rent to me ; I am become landlord for my 
client, who has the annuity, and you must pay 
the ground-rents for me ; ” is liable to the lessoi, 
as assignee of both leases, for non-payment of 
rent and not repairing. Gretton v. Piggies., 4 
Taunt. 766 ; 14 R. R. 662. 

A plea in abatement, by a defendant sued in 
covenant as the assignee of a lease, that the right 
and interest in the premises vested in him jointly 
with another person therein named, is bad, for 
not showing how the premises came into the 
joint possession of himself and that person. 
Heath v. Lielngston^ 1 D. & L 834 ; 11 M. W. 
896 ; 12 L. J., jEx. 482 ; 7 Jur. 984. 

The lessees of a theatre, by a deed agreed to 
pay certain money lent to them by the plaintiff, 
on a certain day, and that until payment the 
plaintiff, and such persons as he might appoint, 
should have the free use of two boxes in the 
theatre, one in the dress circle, and one in the 
circle above, no specific boxes being mentioned. 
The lessees afterwards assigned their interest in 
the theatre to the defendant : — Held, that this 
was a mere personal contract, and that no action 
could be maintained against the assignee for 
refusing to permit the plaintiff to use the boxes 
in the theatre. FUqht v. Glossop^ 2 8cott, 220 ; | 
2 Bing. (N.c.) 125; 1 Hodges, 268 ; 4 L. J., C. P. i 
268. 

Action against the assignee of the lessee for 
the non-payment of rent : plea, that before the 
rent became due, he assigned all his estate and 
interest in the premises to A. and B.; replication, 
that in and by the indenture, the lessee, for him- 
self, his executors, administrators, and assigns, 
covenanted that he, his executois or adminis- 
trators, should not assign the premises %vithout 
the consent of the lessor, and that no consent 
was given : — Held, first, that the replication was 
bad, inasmuch as the covenant of the lessee not 
to assign did not estop the assignee from the 
setting up the assignment ; and, secondly, that 
the action being founded on privity of estate, the 
liability of the assignee ceased as soon as the 
privity of estate was destroyed. Pavl v. Kme, 
8 B. & C. 486 ; 2 M. & Ry. *525 ; 7 L. J. (o.S.) 
K. B. 12. 

Where it appears on the face of a lease, as set 
out in a declaration, in an action on the covenant 
for rent, that the lessor has only an equitable in- 
terest, the covenant for the payment of the rent 
may be properly treated as a covenant in gross. 
Pargetcr v. Harris^ 7 Q. B. 708 ; 15 L. J., Q. B. 
118 ; 10 Jur. 260. 

A., by an indenture, executed by himself and 
B., assigned to B. premises, subject to the pay- 
ment of the rent, and to the performance of the 
covenants and agreements reserved and con- 
tained in the original lease. B. entered under 
tihfe assignment, and afterwards assigned over to 
^ third person : — Held, that B. was not liable to 
for rent which the latter had bew called 


upon to pay, in consequence of the default of 
B.’s assignee: the words “subject to the pay- 
ment of the rent, &c.’ ’ being words of qualifica- 
tion and not of contract. W dI veridqe v. Steujardy 
8 M. & Scott, 561 ; 1 0. & M. 644; 3 Tyr. 637 ; 2 
L. J,, Ex. 308 ; 3 L. J.. Ex. 360. 

An action lies against the assignee of a lessee 
of an estate for part of the rent, as in such case 
the action is brought on a real contract in respect 
of the land, and not on a personal contract ; and 
in case of eviction the rent may be apportioned. 
Aliter in an action against the lessee himself, 
who is liable on his personal contract. JStevenson 
V. Lamhard, 2 Kast, 575 ; 6 R. R. 511. 

A covenant for renewal is in itself a mere 
personal contract, and at law the only remedy 
which lies for the breach of it is a personal 
action ; hut a substantive, independent cove- 
nant binds the covenantor and his representa- 
tive, in respect of the assets transmitted. 
Chundos {Duchess') v. Brownhio^ 2 Ridgw. 
P. 0. 405. 

By 82 H. 8, c. 34 ; 10 Gar. 1, c. 4, s. 2, it is 
now clearly settled, that to charge any p>erson 
in covenant as an assignee, 1st, the covenant 
must relate to the land demised, and 2ncl, there 
must be a privity’’ of estate between the assignee 
and the covenantee, and if he is to be charged as 
assignee of the lessee, he must have in him the 
whole term and interest of the lessee. So, if the 
subject-matter of a covenant running with the 
land has existence at the time of the demise, the 
assignee is bound, though he be not named ; but 
a covenant in a lease can only affect assignee 
claiming subsequent to the lease. Ih, 

If a lessee comes into equity to compel a 
specific execution of a covenant in a lease, as 
running with the estate of the i eversion er, he 
must show that the defendant is personally liable 
at law, in respect of the covenant and of his 
estate. Ih. 

The owners of a freehold property, on a sale 
of a plot of land to the plaintiff, covenanted with 
him not to allow any house built on the adjoin- 
ing land to he used for the sale of liquor. They 
afterwards sold another plot to a person who 
granted a lease to the defendant, such lease pur- 
porting to allow the defendant to carry on the 
trade of a vendor of wines and spirits and bottled 
ale. The defendant at the date of his lease knew 
of the existence of the former covenant. The 
defendant having commenced to carry on the 
sale of wines, &c. : — Held, that an assign with 
notice was in the same position as a party to the 
covenant, and that, therefore, the court would 
not require substantial damages to be shown 
before granting an injuncti(m to restrain a 
breach. Richards v. Revett^ 47 L. J., Ch. 472 ; 
7 Ch. D. 224 ; 87 L. T. 632 ; 26 W. R. /o6. 

All assignee of land with notice of a covenant 
is subject to the same measure of relief as if he 
had been party to the c wenant, and the cove- 
nantee suing on breach of the covenant is no 
more bound to prove substantial damage in one 
case than in the other, i h. 

Bee also ante, III. — Running with the Land, 
(col. 1045), 

8. PLEADING'S, 

a. Veame. 

Where there are several facts material to the 
plaintiff’s action arising, in different counties, 
an action of covenant may be brought in either* 
Lctndon CorporaMon v. CoU., 7 Terip Rep, 583. 
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In an action on a covenant by the assignee 
of the lessee of a term, the action is local, and 
the venue must be laid in the county where the 
lands are situated, ^erwhh Corporation v. 
Shanks, 11 Moore, 372 ; 3 Bing. 459 : 4 L. J. 
(O.S.) G. P. 162. 


What STifficient,] — A defendant covenanted 
that he would pay over the first fruits and pro- 
ceeds, which should be first realized and be at 
his disposition under a sequestration, forthwith 
upon the receipt thereof, to the plaintiff. In 
an action upon the covenant, the declaration 
stated, that, although divers first fruits and 
ppceeds were realized, and at the defendant’s 
disposition, yet he had not paid them over : — 
Held, sufiicient, and that it was not necessary to 
aver a receipt of them by the defendant. Smith 
V. Xoshift, 2 C. B. 286 ; 15 L. J., C. P. 9. 

A. and B., lessees of a coal mine, A. being also 
lessee in trust for himself and B. of land adjoin- 
ing, necessary for the working of the mine, cove- 
nanted with C. that they would do nothing 
whereby an annuity, charged (with power of 
entry upon the mine, and sale, in case the annuity 
should be in arrear) upon the profits which, after 
payment of the rent charged thereon, might be 
made under the leases of the mine and land, by the 
sale of the^ coal or otherwise, may be impeached. 
In an action on the covenant, C. assigned as 
breaches— first, that A. surrendered the land, 
and took a new lease to himself and B. jointly, 
in trust for other persons, whereby the annuitv 
became and was impeached, and the plaintiff 
lost his remedies to enforce it ; secondly, that A. 
pul B. accepted a new lease of the land, at an 
increase<l rent, and, in other respects, upon less 
advantageous terms, for the fraudulent purpose of 
obtaining from the lessor a demise of mines 
under the land upon terms advantageous to A. 
and B. wheieby the annuity became and was 
Impeached ; and thirdly, that A. and B. as- 
signed such neighbouring mine and the land 
to I),, whereby the annuity became and was 
impe^-ched ;-~HeId, that the declaration was 
luisumcientj'for not showing in what manner 
the acts complained of operated to impeach the 
annuity. Pitt v. Williams, 4 N. & M. 412: 2 A. & 
B. 419; 4 L. J., K. B. 131. See S. A. &E. 885. 

In an action on a covenant, to do no act i 
whereby an annuity charged upon the profits of 
a coal mine shaU bo impeached, it is no ground 
of demurrer that the declaration does not allege 
that any profits have been made, Ih, 

The reversion of lands demised to* the defen- 
tont for years is conveyed to A. and B., and 
the hens of B., in tinist for A. and his heirs ; 
A. declares singly on a covenant contained in 
the lease, and after settiiig out the above title 
without averring the death of B., states himself 
to be thereby seised of the reversion in his 
demesne as of fee.” This is bad on general 
demurrer. Seott v. Godwin, 1 Bos. & P. 67. 

4 . 1 . on a lease, it is sufficient if 

the declaration sets out the legal operation and 
demise* IVilmi v. Bramhall, 1 

A declaration alleging, that by indenture, pur- 
portmg to be made between the plaintiff and 
defendant, It w-as witnessed that the d^Sndant 
covenanted, is sufficiently certain Myum v. 

^ ; 1 M. & Scott, 339 J 1 L. J., 

O. r.io, ’ 


What a Variance.] — By deed it was covenanted 
that the defendant should obtain a licence from 
the lord of the manor, and should grant a lease 
to the plaintiff, and that such lease should con- 
tain a covenant that the defendant would, 
during the term, repair the premises demised, and 
that, till such licence was obtained and such 
lease granted, the plaintiff should hold the 
premises as tenant from year to year, subject to 
the terms and conditions specified. In an action 
upon the deed, the plaintiff, in his declaration, 
set out the covenant that the defendant should 
obtain the licence and grant the lease, and the 
proposed covenant to repair ; and alleged that 
the parties further covenanted, that, till the 
licence should be obtained and the lease granted, 
the plaintiff should be considered as tenant from 
year to year, and that whilst the plaintiff should 
be possessed of the premises as tenant from year 
to year, under the provisions of the deed, the 
defendant should repair the premises : — Held, 
no variance. Price v. Birch, 4 Man. & G-. 1 ; 1 
D. Cn.s) 720 ; 11 L. J., C. P. 193. 

A declaration alleged that the defendant cove- 
nanted that ho and all persons claiming under 
him would, upon request, and at the expense of 
the defendant, execute all such further assurances 
as might be required. It appeared by the deed 
■when produced, that the covenant was, that the 
defendant “ would, upon the request and at 
the expense of the defendant, execute,” &c. : — 
Held, a variance. Whyte v. Burnby, 16 L. J., 
Q. B. 156. ’ 

A declaration in an action on a covenant for 
the assignment of a share in stock, professed to sot 
out the covenant, and described it as a covenant 
to assign a certain sum of 2,000Z. The defendant 
set out the deed, and demurred as for a variance, 
that the covenant was to assign stock, not money : 
— Held, to be no variance. Boss v. Parker, 2 D. 
.Jc U. 662 ; 1 B. & C. 358. 

In an action against a surety in an annuity 
bond, who had become bound to pay in twenty- 
eight days from the time specified for payment 
by the grantor, in case of failure by the latter, 
the declaration by mistake stated that the pay- 
ment had become due from the surety on the 
day on which it had become due only from the 
principal : — Held, that as the bond and covenant 
were upon the whole set forth with sufficient 
certainty to prevent any reasonable mistake as 
to the ground of action, the inconsistent allega- 
tion might be rejected as surplusage. Hearn v 
Cole, 1 Bow, 459, 463. 

One may declare in an action that the deed 
was indented, made, and concluded on a day 
subsequent to the day on which the deed itself 
is stated on the face of it to have been indented, 
made and concluded. Hall v. Cazenove, 4 East, 
477 ; 1 bmith, 272 ; 7 R. B. 611. And see 
MayeUfon v. Palmerston (Jlscoiint\ M. & M 6 • 
2 Gar. & P. 474. 

A declaration stated that the defendant coven- 
anted to pay a certain sum of money at a certain 
time. Upon oyer, the covenant appeared to be 
to pay the money at that time, and also at a 
particular place. The defendant demurred, and 
i^signed the variance as a cause of demurrer 
Held, that there was no material variance, 
Pame y Hmery, 4 D. P. 0. 191 ; 1 Q-ale, 266 ; 
^ 2 0, M. & R. H04 ; 4 L. J., Ex, $60. 

v\here a declaration in an action W 
reversioner against A., the assignee of Release 
tor years (granting licence to B. to 
channel open through the 
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river, upon certain conditions'), imported that 
the grantors had the entire right and absolute 
possession of the channel, and full power to grant 
the use of it to B., and it appeared from the in- 
denture that they were described merely as the 
persons who had the greatest proportion or share 
in the profits of the navigation, and that they, 
by virtue of all or any powers and authorities 
vesting in or enabling them, granted the licence 
to B., his executors, administratois and assigns : 
— Held, that this was a variance, as the grantors 
had not the privilege which the deed, as set out 
in the declaration, purported to grant. Portniore 
{Earl) V. Bunn, B D. & B. UB; 1 B. & C. 09d; 1 
L. J. (o.s.) K. B. 196. 

Declaration, against a defendant as assignee of 
“ all the estate,” &c., in certain premises ; evi- 
dence, that he is assignee of part, is a variance. 
Blare v. Cator, Gowp. 766. 

Where a declaration stated the consideration 
to be that the plaintiff would assign to the 
defendant a bill of exchange, and that he did 
assign it to the defendant, and a promise by the 
latter accordingly, and it was proved that the 
parties had agreed that the plaintiff should give 
up the bill to the defendant, the latter, how- 
ever, paying over the proceeds to the plaintiff ; 
and in pursuance of the agreement, the plaintiff 
by deed assigned to the defendant the bill, and I 
all sums of money due thereon, for the defen- i 
dant’s own use : and the defendant covenanted 
to pay the plaintiff a sum equal to any money 
he should receive on account of the bill : — Held, 
that as the declaration imported that the plaintiff 
had made an absolute assignment of the bill, and 
as the assignment in evidence was conditional 
only, it was a variance. Van Sandaii v. Burt, 
5 B. k Aid. 42. 

In Statement of Consideration.] — A 

declaration alleged a deed to have been made 
for considerations therein mentioned ; the deed 
itself contained only one (a pecuniary considera- 
tion) : — no variance. Gully v. Exeter {Bishop), 
12 Moore, 591 ; 4 Bing. 290 ; 5 L. J. (O.S.) 0. B. 
178 ; 29 E. E. 565. 

A declaration stated, that by an indenture it 
was witnessed that, as well in consideration of 
certain furnaces to be erected by the plaintiff, 
B. did demise. The defendant pleaded non est 
factum. On producing the deed, it appeared to 
be, that as well in consideration of the erection 
of the furnaces, “as also for building certain 
houses and payment of rent, B. did demise ” : — 
Held, a variance. Swallow v. Beaumont, 2 B. & 
Aid. 765 ; 1 Chit. 518. | 

i 

In Description of Parties.] — In an action i 

on a lease for not repairing, the instrument was i 
described in the declaration to be made by the i 
plaintiff of the one part, and the defendant of 
the other. On the production of the lease, it 
appeared to have been made by the plaintiff and 
his wife of the one part, and the defendant of 
the other : — Held, no variance, although the 

E remises demised were the property of the wife 
efore marriage. Arnould v. Bewult, 4 Moore, 
66 ; 1 Br, & B. 433. 

A declaration on a lease which stated that the 
plaintiffs derived their titles from two lessors 
only, and that two other lessors, who were also 
parties to the demise, had no interest therein, 
was supported by the production of the lease, 
which appeared to be a demise by the four. 
ffhW V. 1 Moore, 389 ; 7 Taunt. 64^6, 


In an action against a mortgagor, a statement 
that the defendant bound himself, his heirs, 
executors, &c., is no variance, though the word 
“ heirs ” was not mentioned in the covenant. 
Hamhonnafh v. WUhle, 1 Chit. 518 ; 4 M. &: S. 
474, n. 

What Sufficient Allegation of Breach.] — 
Action, upon an indenture, whereby the defen- 
dant demised to the plaintiffs, for ten yeais, a 
brewery at S., and, also, the exclusive or such 
other privilege as the defendant then enjoyed, 
of “supplying ale” to certain public houses, 
“then the property of the defendant, or then 
under his control, that is to say, the Punch 
Bowl.” The declaration averred, that, at the 
time of making the indenture, the defendant 
was the landlord and owner of the Punch Bowl, 
and in the occupation thereof, and that after- 
wards he demised it to G., who covenanted with 
the defendant to purchase all the ale consumed 
on the premises from the plaintiff. Breach, that 
G., during his tenancy of the Punch Bowl, did 
not purchase all the ale from the plaintiff, but 
purchased it from the defendant and others : — 
Held, that this breach was not well assigned, 
and, also, that the declaration should have shown 
what privilege the defendant possessed. IBinAe 
V, Gray, 1 Man. kG. 195 ; 1 Bcott (f.r.) 123 ; 

9 L. J.,‘ C. P. 253 ; 4 Jur. 392. 

In an action on a covenant to allow a business 
to be carried on in a certain shop, a breach that 
the defendant improperly shut up the shop is 
sufficient, without alleging that the shop was 
shut up at unreasonable or improper times. 
Blodges v. Gray, 4 D. P, 0. 733. 

In a declaration on a covenant to “ save harm- 
less and keep indemnified W., his heirs and 
assigns, and also certain closes, &c., from and 
against all actions, suits, claims and demands 
whatsoever, both in law and equity, which should 
or might be had, made, commenced or prosecuted 
by any person or persons claiming any right, 
title or demand in, to or upon the clo&es, as heir 
at law of H. P. and others, of and from all costs, 
charges and expenses which W. should sustain or 
be put to, for or by reason or means of such 
actions, suits, claims or demands, or otherwise 
howsoever ; ” to which the breaches assigned 
were, first, that P, made claim and demand, and 
claimed to have right and title of, in, to and upon 
the closes, and entered into and upon the same, 
and cut down grass, and felled trees there grow- 
ing, and converted them to his own use ; and 
secondly, that he caused and procured, and suf- 
fered and permitted, One B., who then held and 
enjoyed the closes, to attorn to him, and to with- 
hold the payment of the rents, issues and profits ; 
and thirdly, that certain title deeds relating to 
the closes, were kept, detained and withholden 
by one A., at the instance, and through the 
means, and by and through the claim and de- 
mand of T. B., W. P., (fee. : — Held, after the 
defendant had pleaded over, that these breaches 
were well assigned on the covenant declared 
upon. Eowle v. Welsh, 2 D. & R. 133 ; 1 B. & 0. 
29 ; 1 L. J. (O.S.) K. B. 17 ; 25 E. E. 291. And 
seeJVashY. Palmer, 5 M. k S, 374 ; 17 R. R. 364. 

The defendant purchased an estate charged 
with an annuity to S., and, as part of the bargain, 
covenanted to pay the annuity, and to indemnify 
the vendor against any charge in respect of it. 
Breach, in a declaration on this covenant, assign- 
ing non-payment of the annuity, without adding 
that the vendor had been thereby damnified, is 
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sufficient. Sawarcl v. Anstey^ 2 Bmg. 519 ; 10 
Mooie, 55 : 3 L. J. (o.s.) C. P. 63. Affiiuicd, 4 
L. J. (o.s.) K. B. 1. 

A declaration stated, that, by deed, the defen- 
dant covenanted that he would appear at an office 
foi the insurance of lives within London, or the 
bills of moitalicy, and answer such questions as 
might be asked respecting his age, &c., in order to 
enable the plaintiff to insure his life, and would 
not afterw'ards do, or permit to be done, any act 
whereby such insurance should be avoided or pre- 
judiced. It alleged, that the defendant, in part 
peiformance of his covenant, did, at the plaintiff’s 
request, appear at the office of the Bock Life In- 
surance Company, and did answer certain ques- 
tions asked of him ; and that the plaintiff in- 
suied the defendant’s life wuth that company, by 
a policy containing a proviso that if the defen- 
dant went beyond the limits of Europe the 
policy should be null and void. Breach, that 
the defendant went beyond the limits of Europe, 
to wit, to the province of Canada, in North 
America : — Held, that the declaration was bad, 
for not avei ring that the defendant had notice 
that the policy was affected. Vyse v. WalieiieU, 

6 M. W. 442; 8 D. P. C. 377 ; 4 Jur. 509 
Affirmed, in eiror, 7 M. & W. 126 ; 8 B. P C 
912 ; 9 L. J., Ex. 274 ; 1 Jur. 611. 

^ Action upon a deed, m w Inch it was recited, 
in effect, that the defendant had accepted 
securities from B., which w'ere to he valid upon 
the advance of money by the defendant to B., 
and void upon the repayment of the same by B 
to the defendant; and that the defendant had, 
after taking the socuiities, but before making 
the deed, advanced 269Z. to B., and that the 
money had not been repaid at the time of 
making the deed ; and that, in order to induce 
the plaintiff, m his turn, to advance money to 
the defen<Iant, the defendant, by the deed 
assigned to the plaintiff the securities which he 
held fioin B. ; and in which the defendant 
covenanted, that he had neither done nor omitted 
at any time, any act by which the securities, or 
any estate or interest therein, should or might 
be m any manner affected, and that 209Z re- 
mained, at the time of making the deed, due upon 
the securities to the defendant. The breach 
alleged was, that the defendant never made any 
a bo B. upon the securities, nor was the 

sum of 2QQI,, or any part of it, owing to the 
defendant at the time of making the deed 
ft * iu breach was weU assigned, and 

fW Yf estopped from denying 

Hiat the defendant had made any advance ; for 
material for the validity to the 
advanced 

his money to the defendant, and as he took thp 

construction of the 
mdenture was, that the recital m question was 
intended by the parties to be the statement of 

a B~l°Jur“ ii. 
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posed legal effect, non est factum (the deed not 
being set out on oyer) not only puts in issue the 
fact of its execution, but the construction of it, 
as alleged in the previous pleading. Korth v. 
naJirJidd, 13 Q. B. 556 ; 18 L. J., Q. B. 214. 

Permission.] — Where to an action on a bond, 
which contained a condition that the defendant 
should not open a shop wuthiii a certain distance 
of piemises demised m a lease, he pleaded that 
he opened a shop by the licence of the plaintiff : 

Held, bad, on the ground that a licence after 
breach was not good unless by deed. Sellers v 
Brikforcl, 1 Moore, 460. 

Traverse of Breach.] — The defendant cove- 
nanted with the plaintiff to use his best en- 
deavours, and all due diligence, to forward cer- 
tain works, so that the works should be completed 
in as shoit a time as piacticable. To a declara- 
tion, alleging as a bieach that the defendant did 
not nor would use his best endeavours, or due or 
any diligence to forward the works, so that the 
same might be completed in as shoit a time as 
practicable, a plea that he did use his best 
endeavouis, and all due diligence to foiw’ard the 
w'orks, so that the same might be completed in 
piacticable, but by oau-ses 
wholly beyond his control, and without any 
default on his part, he was hindered and nre- 
veiited from forwarding the works, is good. Is a 

HTN%f ; MlTL 

V. Stratton, 1 

Non infregit conventioiiem cannot be nleadprl 
fortTf^ Ptotiff assigns a breach without^setting 
forth the particulais of the title of a third pei? 
son. adding, and so the defendant did not keen 

fe'm k“8. ^ 

Non infregit conventioiiem is not an issuable 
plea to a breach of covenant assigned in the 
negative. j^09?e v. J^ore, 2 W, B 1312 S P 
nom. JSoonej.Mre, 1 H. Bl. 273, n.; 2 E.E 768! 

bleach that the de- 
^ repair, a plea that the defendant 
did not break his covenant w^as bad, on special 
demurrer, although the declaration concluded 
y averring that so the defendant has broken 
his covenant ; but it was good after verdict 
Sailor V. JSeedham, 2 Taunt. 278 ; 11 B. B. 572.' 

covenant for the pay- 
ment of money the defendant may plead a 
tender. Johnson v. Clay, 7 Taunt. 486^ f Moore! 


0. Defence and BepHcation. 

* faetim.]-Where a defendant sets out 
the deed, and pleads non est factum, the deed so 
set out becomes part of the deciaration, md the 
only question at the trial upon that issue i« 
whether the deed set out was executed by the 
def^dant M 

where a deed is pleaded according to its sup. 


Judgment.]— Where two out of three ioint 
covenantors suffer judgment by default on 
counts on seyeral deeds, and the ttird defends 
counts, the plaintiff can 
fc* his judgment on those cLnts^aw 

■icq.’iiescence.]— -Acquiescence in a breach of 

substantial damage 
will not bar the right to restrain a subsequent 
bleach so attended. W^ern v. Mermat, 35 

L J a 7^- Affirmed 36 

The court will grant an injunction to restrain 
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a breach of a covenant, although the covenantee 
ha^ allowed the breach to go on for a few months, 
if such breach has been of a gradual and not 
conspicuous character. Mitchell v. Steward, 14 
L.T. 134. 

Where a lessee, who has entered into a re- 
strictive covenant as to user of premises, under- 
lets to a person who, with his sanction, commits 
a breach of the covenant, he may properly be 
made a party to a suit for an injunction, and is 
liable for the costs. Ih, 

Acquiescence in the violation of a covenant to a 
certain extent : — Held, a sufficient objection to 
an interlocutoiy application for an injunction 
against a greater violation of it. Child v. 
Ctivqlas, Ty De G. M. & G. 739. 

Where on a motion for an injunction to re- 
strain an alleged breach of covenant the question 
in disp ate appeared doubtful : — Held, that the 
bin den of pi oof was on the plain ti4 to show 
that the balance of convenience was in favoui of 
granting the injunction. Ih. 

Acquiescence in a trivial breach of covenant 
does not preclude a plainliffifrom relief in lespect 
of a breach of an important character. Richards 

V. Revett, 47 L. J., Oh. 472 ; 7 Ch. D. 221 : 37 
L. T. 632 ; 26 W. K. 166. 

When the vendois of land have covenanted 
with the pin chaser against the carrying on of 
ceitain tiade^^ upon other parts ot the land the 
purchaser is not prevented from obtaining an 
in] unction against an assignee ot other pait of 
the land because he has not attempted to pre- 
vent [)ievious unimpoi taut bleaches of the cove- 
nant. II. 

Where land was acquired from a corporation 
upon the terms that any lease of it must contain 
a covenant against its use for the sale of meat, 
and the corporation acquiesced in the building 
of houses upon the land, knowing that they were 
being built for the purpose of being let as 
butcliors’ shops: — Held, that the corporation 
could not enforce the restrictive covenant. Lon- 
don {Corporatioii) v. Sandun, 26 L. T. 86. 

Where all the purchasers of an estate were 
bouml by restrictive covenants not to use their 
houses otherwise than as piivate residences, and 
the vendor had given pei mission to one of the 
puichiseis to open a school in his house, this 
was held not to be a waiver of the covenant as 
to another purchaser whose house was at some 
distance. German v. Chapman, 47 L. J., Oh. 
250 ; 7 Ch. JD. 271 ; 37 L. T. 685 ; 26 W. R. 149. 

Other Befences.] — A declaration stated that, by 
a deed of the 20th July, 1825, between the plain- 
tiff ; E., the defendant’s testator ; and W. ; E., for 
himself, his executois, &c., covenanted with the 
plaintiff to pay to W. 1,200Z. Breach, non-payment 
by H. in his lifetime, or by the defendant, as his 
executor, to the plaintiff or W. The defendant 
pleaded, first, non est factum ; and in the second 
plea set out the deed. In this deed it was stai ed 
that, by a mortgage, dated the 12th April, 1825, 

W. had become mortgagee of the premises to 
the plaintiff for 1,200L, with a proviso, that if 
the plaintiff should, within six months after the 
demand of payment of the 1,200?. (such demand 
to be in writing, but not to be good or valid 
nnless made after the 12th April, 1828), pay to 
W. 1,200Z. and interest, W. would assign the 
pTehoises to the plaintiff. The deed declared on 
then stated that, for the considerations therein 
mentioned, the plaintiff sold to E., his executors, 
&c., the premises for the residue of the term, 


subject to the mortgage to W., of the 12th of 
April, 1825, and to the payment of 1,2007. 
thereby secured, and interest. The plea then 
alleged that, after the breaches in the declara- 
tion, on the 24th October, 1825, the plaintiff 
became bankrupt ; that the plaintiff obtained 
his certificate ; and that the 1,2007. became pay- 
able by the plaintiff to W. before the bankruptcy 
of the plaintiff. The third plea stated that the 
deed declared on was the same as that set foith 
in the second plea ; it then set out the proviso 
and covenant contained in the mortgage of the 
12th April, 1825, and alleged that no demand in 
writing of payment of the 1,2007. had been 
given to the plaintiff. These picas having been 
demurred to : — Held, that the declaration was 
good. Trott V. Smith, 12 M. & W. 688 ; 13 L. J., 
Ex. 178. 

Held, secondly, that the l,20O7. was not due 
until after six months’ demand in writing, sub- 
sequent to the r2th April, 182 ; and that the 
second plea was a sufficient answer as to the 
principal of 1,2007. Ih. 

Held, thirdly, that the interest on the 1,2007. 
being payable absolutely and not on demand, 
the plea which was [ileaded to the inteiest as 
well as to the pnnci[)al, being bad in part, was 
bad altogether and that the same objection 
applied to the fiist special plea. Ih. 

Held, fourthly, that the first pica was bad, as 
it negatived, on the face of it, any possibility of 
interest in the covenant on the pait of the plain- 
tiff s assignees, and therefore that it was not 
necessary for the plaintiff to reply that fact. 
Ih. 

Where there are mutual covenants, one cannot 
be pleaded in bar of the other. Bone v. Bure. 
supia. 

Replication.] — Declaration by A., the sur- 
viving lessor m a lease for years, granted by A., 
B , and C., to the defend int, on a covenant to 
icpair and leave in lepair, assignim> breaches in 
not repairing, and m not leaving in repair at the 
end of the teim. Plea, that A., B., and 0., from 
the time of making the demise until the death of 
B., and A. and C. afterwards, had a reversion for 
a longer term of years expectant on the lease : 
and that after B,’s death, and before any breach 
ot covenant, A. and C. assigned such reversion 
to D., and thenceforwaid ceased to have any 
reversion in the premises. Replication, that A., 
B. and 0. were not, until the death of B., nor 
were A. and G. afterwards, possessed of the 
1 eversion in the premises, is bad, as being a 
departure from the declaration. Green v. James, 
6 M. & W. 656 ; 10 L. J., Ex. 73. 

4. Evidence. 

Description of Premises in Lease.] — If a lease 
describes the demised land as meadow land, no 
other evidence is necessary to prove that it was 
i meadow land at the commencement of the term. 
Birch V. Stevenson, 3 Taunt. 469 ; 12 B. R. 
679. 

Under Defence of Non est factum.] — ^A frau- 
dulent misrepresentation of the legal effect of 
a deed by which a party is induced to execute 
it, cannot be given in evidence under non est 
factum. Bdwards v. Brown, 1 Tyr. 182 ; 1 0. & 
J. 307 ; 3 Y. & J. 423 ; 9 L. J. (o.s.) Ex. 84. 

In an action on a covenant, under non est 
factum, a defendant cannot be allpwed to giv# in 








5 MBASUEE OE DAMAaSS. 

To Pay off Tncnmlranoes ]— A party, by a set- 
ttaaeat made on bis marriage, conveyed estates 
certain trusts, and covenanted with the 
twatees to pay off Incumbrances on the estates 
to the amount of 1 9,000Z , within a year —Held’ 
tlmt on his failing to do so, the teostees were en* 

tiUed to recover the wh(ffo moooij (ajongh no 

special damage was Ml mr rawoC 

V. J/ytion, 2 B. & Ad. ©i#®, P* 
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evidence what amounts to a licence JRatchf 
V FemUHon^ 1 Esp ^5 

Proof that the deed was delivered as an escrow 
IS admissible in evidence under non est factum 
Stinjte^ V Pearson^ 4 Esp 255 

A 5 by deed, covenanted to pay B a sum of 
money on a ceitain day Such deed also con 
tamed an assignment by A to B of ceitain goods 
as per schedule In an action brought foi a 
bicach of the covenant foi the non payment of 
the money, and non est f ictum pleaded — Held 
that it was not necessar-^ toi the plaintiff to pro 
duce the schedule referred to m proof of his 
case Dai7i^ v Heathy 3 C B 938 , 16 L J. 
C P 117 , 11 Jur 185 

Extension of Time within which Work is to he 
Bone J — A plaintiff co-vtiiintcd to build two 
houses for 500^ by a ceitain day, and aveircd m 
an action, that the houses weie built m the time 
e-vidence that the time had been enlaiged by 
paiol agreement, and the houses finished within 
the enlarged time did not suppoit the declaration 
Ldthi V Eollmid 3 Teim Eep 590 
v Homan, 3 Bing (i^c) 915, 5 Scott, 94, 3 
Hodges, 184 

Presumption of Mesne Assignments ]-~If a 
plaintiff produces an onginal lease for a long 
teim, and proves possession for seventy ;;^eais 
the mesne assignments will be presumed Bail 
d Qoodmm \ Baxto 2 W B1 1228 

Other ] — In an action on an mdeutuie of lease 
which purported to be gi anted by S m exeicise 
of a power given him b} a will, the lessee, by 
holding under the lease, and executing a countei- 
part, admits the due execution ot the will 
Brinyloe v Good son, 5 Bing (n c ) 738 , 8 L J , 

Covenant by a lessee of a house that he would 
use his best endeavouis to continue it open as a 
public licensed \ictuallmg house, and to in- 
crease its trade, and that he would not remove 
the trade oi the licence to an'v othei public 
house Breach, thxt he did not use his best 
endeavouis to continue the house open as a 
public licensed victualling house, but allow ed it 
to be discontinued and the licence to beiemoi'Cd 
The plea was only that the defendant did use his 
best endeavouis to continue the house open and 
to iiiciease the trade aceoidmg to the covenant 
Aftei the lease was granted, m consequence of 
•complaints of niegulxrities in the conduct of it 
by the tenant, the licence was taken away by the 
magistrates, and fiom that time till the lease 
expired the house had not been licensed — ^Held, 
that It lay on the defendant to show that he did 
some act after the licence was taken away, such 
for a reheanng of the case, or some 
other act endeavouring to obtain the continuance 

the licence, and to get the house open again 
jAnder v Frfor, 8 Gar & P 518 
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plaintiff as surct^ joined the defendant m a pro- 
missoiv note and the defendant by dee I cove- 
nanted with the plaint] tt to pay him the amount 
of the note on a day ceitain the note not hav- 
ing been paid — Held, m an action on the co\c- 
nant, that the measuie cf damages was the 
amount ot the note though it remained unpaid 
Loosnnoie v BadJ-o)d,^ M A W 657 ID 
(NS) 8S1 11 L J, Ex 284 

When Unliquidated Sum ]— In an actini of 
covenant, the lury is not lestiicted to guing 
nominal damages, though no actual dimiae 
naturally ansing fiom the bi each is pine I 
Hty V n ydit, 2 G & D 569 12 L J , 0 B 
8^ 6 Jill 559 
A coxemnt by a defend xnt, that the debt', ( t 
a film m winch the defendant was about to lie 
admitted as a paitnei did not exceed a specific 
sum, and that if they did the defendant w ould 
pay on demand of the plaintiff, the sum h^ 
which the debts might exceed the specific amount 
IS a covenant f n an unliquidxted sum Ualh^ 
V Bioadlunst 8 Ex 889 , 23 L J Ex 71 
Held that it was pioperly left to the jury to 
say what loss the plaintiff had sustained b^ a 
bicach of the covenant by the defendant Ih 

Of Ship’s Husband to take in Cargo ]— Ash p s 

husband covenanted that his ship shoidd at one 
poit take in biandy and convey it to anuthei 
poit, and there leceive a cargo ot fiuit, which 
the fieighters of the ship covenanted to supply 
He did not take the biandy and the fieighteis 
did not fuinish a full homewaid caigo foi which 
he recoveied damages against them They aftei 
waids biought an action against his widow and 
lepresentative to recovei damages foi the bieach 
of his covenant —Held, that they could not 
recover in any shape, in that action, eithei the 
damages they had paid or the costs they had in- 
cuiied m defending the formei action, although 
they were prevented from obtaining the home- 
w aid cargo by the neglect of the ship s husb iiid in 
7Car IFaZto/iv Mfheipll, 

That Defendant had not Enenmbered ] In 

an action on a covenant that the defendant had 
done no act to encumber, contained in a convey- 
ance of land by the defendant to the plaintiff 
for a consideration of 150? —Held, that the 
plaintiff was entitled to recover the whole amount 
due upon an outstanding moitgage, although it 
exceeded the purchase money and interest, and 
the moitgage included othei lands sufecient m 
value to satisfy it Connell y Boulton, 2 Dpp 
Can L J (]srs) 240 

6 BssTEAiNiNa Actions 

injunction upon ground of 
vexation by repeated actions for breach of cove- 
2 Ves & B 302, 13 

By an awaid a plaintiff was directed to pav a 
gross sum and interest to the defendant by m- 
statoents , and if the plaintiff made default in 
payment, he should forthwith execute a mortgage 
of certain property to the defendant for the 
whole amount and interest Defexult was ml 
and after some negotiation, it was sgteed tlS 
t tbe l esidue of the sum should be pmd brms^ 
i ments other than those stated in Dae award and 

r., ^ I 


^ embodying such new stipulations, 
w Af should be prepared^ At the 

fn^li !w® execution of the deed, the plaintiff 
found that, by its teiins, another sum of lOOZ 
was pioposed to beadded to the amount seemed, 
and a proviso was to be inseited that in default 
of payment of any instalment the nhble of the 
amoimt seemed might immediately become 
“ covenant bt the plamtffE that, in 
default of payment of any instalment, he would 
on demand pay the whole amount and inteiest 
Ihe plaintiff alleged that he signed the deed on 
the veibal assmance that this pioviso and oov^ 
nant should not be stiictly entoioed The deed 
wffhfmnl®'^ containing the new stipulations 
^ 0^1 covenant to the effect above 

mentioned Held that the pioviso and covenant 
were inequitable and that a conit of eqnffy 

A H B 

COVENANT TO STAND 
SEISED. 

-See DEED AND BOND— ESTATE 


COVENANT— CEIMINAL LAW. 




COVERTURE. 

HUSBAND AND WIFE 

CREDITORS’ SUITS. 

See BXECDTOB AND ADMINIfeTEATOR 


CREDITORS’ TRUST 
DEEDS. 

See BANivEUPTOY 

CREMATION. 

See COEP,SE— ECCLESIASTICAL LAW 

<3RIMINAL information. 

See CEOWN OFFICE, 

CRIMINAL LAW. 

[By JOHN MEWS ] 

A. PEBSOM-S, LIABILITY OF. 

-I Beesoks Capable op Committing- Op- 

FENOBS 

1 to State of Mxnd, 1100. 

A 1105, 

' 'WL. W. 

I j J ^ , I, # ,, 1 




hi ? Penom undo Coeicionaiid Ompul^mi 
fi “ Jiesumed Coeicion of Wife, 1105 

™ 5 Othei Peisons under Compulsion 

1108 

4 Co)po7atiom, 1100 

5 Deaf and JDamh Peinm, 1109 

le G J)tunlta)d\, llli) 

in 7 Fojeiqners^lllO, , 

8 Infants, 1111 

9 Insa^ie Pusons, 1111 

e- II Degrees or Criminality 

'd 1 P7in(ixMls,\\\^ 

2 Ac<essoo2(s 1126 

3 Pmctiee lelatinq tlieieto, 1130 

^ B OPFENCES GrENERADLY. 

I Felony 

1 PiglU if the C) own IIU 

2 Valid it ij of Issiqnments lyPtlom, 1136 

3 Bfictoj Panlon 1138 

^ Pi o^ecntion, 

5 Otliei Points nlatuiq to, 1141 

6 Componndnig Fdonies and Inf oi motions 

l^ec I o&t col 1607 

7 Conti acts fir Cimpiomisc of bee Con- 

tract 

II Misdemeanours 

1 Vheit Fnacuce pioies a Fdonq, 1143 

2 At Common Laio 1143 

3 Piacticc, 1147 

III Attempts to Commit Offences See 

post col 1893 

C. PARTICULAR OPEERCES. 

1 AGAIAbT PMOPERIY OF IJVDL 

VIDCALS 

A Arson and Burning 

1 Gencialhj, 1147 

2 PweU^nq lionscs loith Peisons therein, 

3 Souses in Buildings, 1148 

4 Good s,^c,in Buildings, 11 U 

3 Bif Gunjmiidei and F'cplosiie Sul- 
Stan ei, 1151 

G Woods, btccel^ or St? aw, 1152 

7 Shij?s and Vessels, 1153 

8 Thiiats to Bum, 1154 

9 Indietment, 1155. 

10 Fiidcnce, l\o7 

B Burglary and Housebrlaking 

3 Bnaltng and Entei i?ig^ 1158 

2 What is a Bwdltng house, 1161 

3 Biealmi inU Chmclus and PUcee of 

Biime Wo? ship, 1165 

4 Inte?it, 1166 

5 Anned n.ith Pae»t to £ieak or JSht&r, 

IlOD * 

6 Stealing in a Dwelling diouse, 1167 

7 Bieahing into Slwp^, Wa?ehouses, or 

Counting-houses, 1168 

8 Indictment^ 1169 ^ 

9 Fktdence and Trial, 1,174. 
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CEIMINAL LAW. 


0 Embezzlement 

1 What may be Enibtzzlid^ 1175 

2 What /9 EmbezzJuiKTit, 1176 

3 By whom Off-inee CommitUd 

a Cleik 01 beivaiit, 1181 
b JDiustees 1102 
c Brokers and Assents 1103 
d Pei sons employed in Public beivice 
1198 

4 Indictment 

a Aveiinent as to whose bemce, 1190 
b A'leiment as to ’v\hose Money oi 
Goods 1202 
G Other Points, 1204 

5 Ti ml a?id Bt idenee^ 1205 


B False Peetences and Cheats 

1 Gtntiul Bt UK q)hs 1211 

2 In It spe (tofu hat Chattt Is ot Seen? dies 

1210 

3 Ai to Quanfdy ot lUiyht of At tide 

of fi( t L hand I st 1220 

4 As ti Qualify it TaJut of At tide 

of Met ( hand is( 1222 

5 By Btomisf s of Mat iiarp 1224 

6 It(j)t(s(tiiations as to Biisituss 1225 

7 At istng ont <f f mt tacts 122b 

8 Bij Minns of Fds( Oidas 1227 

9 By Minns of iahe kconnts, 122s 

10 Bij Minus of ( lieyuih Bills of Eidiange 

a nd Bt oin i s sot y Motes 1230 

11 Inducing Bit sons by It and to Exccuti 

^ahiabh Stent dies 1233 

12 By Blissing of Bladi ot '\Voithles6 Banl 

Notes 1234 

13 (hats 123b 

14 No Aeiiiiittnlif Ofaice h Latceny, 1237 

15 lull 11 till inf 

a Baltics Indictable, 1237 
b Foini and Contents ot, 1237 

16 Biiditue 1242 

17 Inal 1240 
lb Titiiie 1240 

19 B. ceiling Btopetty obtaimd bg False 

Btcf etuis 1250 

20 Ejfict of Falsi BiLtence^ on Conti acts 

1251 


E Falsification op Accounts 1251 


F Foegbeyand Uti being Forged Instru- 
ments 


h Stamps and Maiks on Plate, 1272 
/ Tiade Maiks 1273 
j Waiiauts, Oideis Undertakings, Be- 
quests and Beceipts foi Goods or 
foi Money 

1 In lespect of Goods, 1273 
• 11 In lespect of Money 127{) 

111 Indictment and Evidence, 1284 
7 l\/ills, 12S7 
I Othei Instiumenth, 1289 

3 Indictment^ Ft idem e, and Bt notice 
a Parties Indictable, 1290 
b Foim and Contents ot Indictment. 
1201 

c Pi oof of Possession 1201 
d Allegition and Proof of Intent to 
Detiaiid 1202 

e EMdence Geneially 1204 
/ Jiiiisdiction to liy 1207 
q Election ot For genes 1207 
h Power to sei/e Foiged Instiumenth 
1207 


B TJtteringr Forged Instruments 

1 Mliatihan Liteting 120b 

2 Eiidetiie and 1) ltd 1303 


C Effect of Forgery, 130b 


G Larceny and Eeceivers 


A Forgery. 

1 Genet al Bt i net pit 9 , 1252 

2 BattiGidin Offuiie^ 

a Bank Notes, 1254 
b Bills of Exchange and Promissoiy 
Notes 

I I he Offence, 1256 

II Indictment, 1262 

III Endeuce, 1264 
c ChcKiues, 121)5 

d Dee<ls or Bonds, 1267 
e On lots and Proceedings of Mams- 
trates, 1269 ^ 

/ Kecoids, Judicial and CunaZ Process, 
1270. 

(j. Register of Births, Marriages, and 
Deaths, 1271, 


A Larceny 


1 The Offence 

a Felonious Intent, 1313 
b The iakmg 

I Geneially 131S 

II Wheie Delneiy by Owner passes 

Possession and Right of Pio 
peity 1323 

ill Wheie Pohschsion obtained ammo 
tuiandi, 1327 

iv Where Possession originally ob- 
tained bom tide — Subsequent 
Felonious Intent, 133b 
■V Wheie Deliveiy does not Alter 
the Possession in Law, 1340 
M Against 5\ill ot the Owner 1344 
Ml On lying Ay ay — Asportation, 

1345 

Yiii Possession of O^nei, what Suffi- 
cient, 1348 

2 What ate the Subject of Larceny 

a Generally, 1350 
b In paiticulai Cases 

1 Documents, Bills Securities, &:c , 

1352 

11 Horses, Cattle, and Sheep, 1355 
ill Deer or Rabbits, 1355 
Birds, 1357 
V Fish, 1357 
yi Dogs, 1358 
vii Cai cases or Skins, 1358. 

Till Fixtures, 1359 
IX Trees and Plants, 1360 
3, Persons who may Commit Offence 
a Clerks ox Servants, 13bl 
b Tenants or Lodgers, 1362 
G Persons in the Public Seivice, 13^2 
d Post-Office Servants and, Others* 

1362 , ^ 

e Fiaudulent Bailees, ^ ^ i ^ 

/. Wife taking Husband’s Goods, 1372,. 
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b 

c 

d 

e 


XahiTig in Pa)ticnla7 Places o 7 Methods 
a Fiom the Person 

I Without Violence, 1ST2 

II With Violence — Robbeiy 
a The Offence, H73 

Indictment, 1-370 
EMdence 1377 
Inal H77 

Assxult with Intent to Rob, 
137S 

h Obtaining by means of Thieats and 
Menaces 

I G-eneially, BSO 

II Thieatenmg to Accuse of Ciime, 

BS4 

111 Indictment 1385 
ly Tiial and Evidence, BSO 
e In a Dwelling house, 1388 
d In Manufactories 1390 
e El om Mines, 1890 
f Piom bhips in Poits, oi on Navigable 
Rneis, 1391 

g Abioad oi on the High beas 1391 
Indictment 
(I Gen ei ally 1392 
1) Desciiption of Thing Stolen 1393 
c Allegxtion and Pi oof of Ownership 
of Piopeitj, 1396 

Ti lal 

a Juiisdiction to li^^, 1103 
h Practice 1104 
c E\idence, 1106 

d Recent Possession of Stolen Pio- 
peity, 1109 

e NoAcquittrlif Embezzlement pi owed 
See post, col 1210 

Pestitvtion and Reanent of Stolen P/o- 
peitg^ 1111 

Pfcct of Lautnij on Omnei slivp of Pro- 
perty, 1114 

B. Receivers of Stolen Property. 


Wliat i6 a Receioing, 1117 
What u Stolen Property, 1119 
Jo%nt Reeeiveth, 1420 
Indictment, 1120 
Inal 

a Juiisdiction, 1122 
d Piactice, 1122 
c. Evidence, 1123. 


H Malicious Injuey to Propeety, Cattle, 

AND OTHER AnIMALS 

1 JSouses and Puddings, 1127 

2 Manufactur es and Mater lals, 1129 

3 Machinery, 1130 

4 Mines, 1132 

5 Sea Banh% and Fishponds, 1433 

6 Ships, 1433 

7. Trees and Plants, 1133 

8 Animals and Fowls, 1135 

9 Other Real or Per sonal Property, 1436. 
10 OUtructing Railways, 1438. 

I Personation 

1 StochholddTH, 1439 

2 Seamen and Soldiers, 1439 

3 Voters 

a Parliamentary, 1440. 
h Municipal, 1441. 
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II A GAIA ST THF PFRSOMS OF 
lAPIVIPFALS 

Abduction op Women and Children 

1 The Offence 
a. Women 1443 
h. Gills under Sixteen, 1413 
( Child! en undei Fouiteen, 1416 
d Under Criminal Law Amendment 

Act See post. Rape, kc, col 
1517, et seq 

2 Inchetment, 1417 

3 Eotdtntt 1117 

B Abortion, Attempts to Procure, ills 

Assault, Battery, Wounding, &o 

1 Shooting Wounding, Ac , loith Intent to 

Maim, 

2 Administer mg Poison loith Intent to 

Injur ear ■inmy,lV>^ 

3 InpiTinq Persons hy Faplosiie or Dan- 

gerous Siihstances, 1158 

4 Py Spring Guns, 1159 

5 Ill-t) eatrnent of He Ijrless Per son ? 1 459 

6 Assault 

a Common Assaults 11()2 
h On Cleigymen oi Ministers of Re- 
ligion 1167 

( On Peace and other Ofticeis in Exe- 
cution of Dut;y 1167 
d Occasioning Actual Bodily Harm, 
1171 ’ 

c Indictment and Evidence, 1471 
/ Summaiy Conaictions 

I Juiisdiction 1172 

II Hearing and Ceitificate 1175 

7 Trial 1178 


D Bestiality and Sodomi, 1181 

Concealment of the Birth op Child- 
ren 

1 The Offence, 1182 

2 Indictment, 1185 

F False Imprisonment, 1186 

G Murder and Manslaughter 

1 TInlaioful Rilhng, 1487 

2 ReasonaUc Creature in Peing, 1191 

3 Maliu , Fr press or Implied 
a Geneiaiiy 1192 
h By Poison oi Operations, 1193 
c By Fighting, 1195 
d. Upon Provocation, 1197 
e By Coriection 1499 

In Defence of Life and Proper tv, 
1500 ^ 

Killing without Intention whilst 
doing another Act 

I Blow intended for Another, 1501. 

II Negligence by Omission or Com- 
mission, 1502 

By Persons having Charge of Help- 
less Beings, 1508 
Killing Ofiicers of Justice, 1513 
^ Killing by Officers of Justice, 1516 
1. Indictment 1517. 

5. Fkidence 

a, GeneraRy, 1521 
5. What Admissible, 1524. 
c. Dying Declarations, 1528. 
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6 Tvial^ Sentenee^ and Punuliment^ 1535 

7 Conspii%ng o? Soliciting to Commit Mur-’ 

der^ 1540 

8 Attempts to Mnrdei 

a By Admimstering Poison 1541 
h By Shooting or ‘Wounding, 1542 
c By other Means, 1545 

9 Thi eats to der^ 1545 

H Bailways Indangeeing Safety of 
Peesons on, 1546 

I Eape, and Assault on Women and 
Ghildeen 

1 Bape 

a Who Capa’ble of Committing, 1547 
1 Upon whom Committed, 1547 
e The Offence 1548 
d Indictment, 1551 
i Tiial 1552 
/ Evidence 1553 

2 Carnallij aVu^ing Children^ 1556 

3 Indecent Assaults on Female 1562 

4 P) ( cm ing Pcfilement of Gnl ^ I 

J Suicides aisd Self Maiming, 1564 

III COJSbPIEACY 

1 What -k, 15()5 

2 Foi n hat Indictment lies 

a Greneially, 1565 
h Trade Combinations, lill 

3 Indictment , 

a Who Indictable, 1576 
1 Foim ot, 1576 

4 Partiiuldi s of Oieit Acts^ 1580 

5 Fudence^ 1581 

6 Ii nil and T ei dut, 1587 

7 Am Inal ^ 1589 

IV A &AIA ST Q I FFY AND GO T FEN 
MFM 

A Coining 

1 Counteifeiting and Ltteimg,l^^{i ! 

2 Sale of Counteifeit Com 1593 

3 Fxchanging Coin at JELighei than its 

Valia 1594 

4 Coloimng 1594 

5 Possession ^c ^ of Implements fa 

6 Unlawful Possession cf Base Cl in 1596 

7 Punous Conviction, 1597 

8 Notice oI Action, 1598 

B Foeeign Enlistment Act See Wae 
C Goveenment Stoees, 1598. 

J > Seditious Libel Libel, infra, col 1656 
E Teeason and Tebason-Felony 


p Peejuey, False Oaths, and False 
Declaeations 

1 Perjury 

a The Offence 

I Geneial Principles, 1610 

II Judicial Pioceedings, 1611 

III Conit of Competent Jniisdiction, 

1612 

IV Matter must be Mateiial, 1616 

V Falsity ot Statement, 1620 

VI Delibeiate Intention, 1620 
h Indictment 

I Aveiments, Form of 1621 

II Amendment of Variances, 1631 
6 Evidence 

1 Generally 1632 

n Nnmbei of Witnesses and Coiro- 
boiation, 1640 
d Trial, 1643 

2 False Dcclauit ions 

a Before Magistrates 1645 
I On Registiation of Births, Deaths oi 
Man rages 1646 

t On Eegistiation of Voters and at 
Pailiamentaiy and Municipal 
Elections bee post, col 1440, 
et seq 

3 Unlawful Oatli^ 1647 

E Betuening feom Transpoeta tion, 1648 
F Libels on See Libel, infia, col 1655. 

VI AGAIAST PUBLIC PEACF 
A Challenges to Fight, 1650 
B Forcible Entry and Detainee, 1650 
C Libel 

1 The 0 fence 1655 

2 Pioceduie 

a Preliminaiy Steps 1662 

h Indictment 1663 

c Infoimation 1665 

d Justification— Tiuth of Libel, 1668 

^ Tiia] 1669 
I Evidence 1671 
g Costs 1674 

D Biots and Unlawful Assemblies 

1 The Offence 1675 

2 Buties of the Magi sti at y, 1678 

^ *^1680^ the Constahulary , 

4 Indictment, 1680 

5 Evidence, 1681 

0 Injuries to Pi cpei ty See Malicious In- 
juries to Property col 1427, et seq 


1 Tream 

a The Offence, 1600 
h Indictment Practice, and Evidence, 
1601 

2 Treason^Felom/, 1605 


F Tbbasuee Trove, 1607 

V A GAIA ST PUBLIC JUSTICE 
A Compounding Felonies, 1607 

B. Escape, Rescue, and Prison-Breach, 1608. 

C. False Evidence, 1609. 


Vii juxJiiiybT PUBLIC 3IOEALS AND 
POLICB 


A Bigamy 

1 Validity of Mai i ia(je% 1681 

2 Marriages Ah oad 1684 

3 Absence or Death of Parties, 1685 

4 Where Triahle, 1GS8 

5 Indictment, ]68S 

6 Evidence and Witnesses, 1689. 


B Blasphemous Libels. See infra, Libel, 
col. 1655 
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CEIMINAL LAW, 


0 Corrupt Practices at Electioks See 
Election Law 

D. Nuisances See Nuisance 

E. Obscenitt and Indecency 

1 Olhcene PrinU and Pictwes ^ 1691 

2 ladf cent JEx])osu7 

E. Poaching and Offences relating to 
Game 

1 By Night 

a The Offence, 1695 
h Appiehension of Offenders 1699 
c Limitation of Time for Prosecution, 
1700 

d Indictment, 1702 
e Evidence 1704 

/ Convictions and Commitments, 1705 
<7 Infoimations, 1700 

2 In Bay time 

a The Offence, 1706 
h Inf 01 mation and Complaint, 1707 
( Appiehension of Offendeis 1708 
d Ou'^ting Juiisdiction of Justices, 
1709 

e Evidence 1712 
f Comictions, 1712 
J U nlawful Bo ssesi> u n of Ganu ,1714 

G. bEPULTUEE — DeSECRAIION OF, 1715 

VIII AGAn^Sr PUBLIC TBABE 

*A. Adulteration or Pood See Local Go- 
vernment 

B Bankruptcy Law Oi fences Against 
See Bankruptcy — Debtors Act 

0 Trade M4.rks CouNTERrEiTiNG See 
Trade Mark 

D Smuggling See Eevenul 


D. PROCEDXJIIE AND PRACTICE. 

1. Jurisdiction 

1 Admualty Jiu ndiitwn 1717 

2 Offence Committed on Land Ahoad, 

1720 

3 Central Cnnnnal Conit 1721 

4 Commissions and Gaol Beliieiy, 1723 
6 Qnaitei Suhions, 1725 

6 Offences Committal ncao Boiindaiies of 

Counties 1725 

7 County of City oi Toun 1726 

8 In Boi mgh s 1726 

9 Offences on Sea neai ^hne of County, 

1726 

10 Offences dunnej Jov) neijs and J oyages^ 

11 InPartuula} O/sm, 1727 

IL Indictment 

1, When it Lies 1731 
2 Binding ovei Piosicuto) to Prosecute — 
Vexatious Indictments Ait, 1734 

3. Capion, 1737 

4 . AlUgations in 

d Generally, 1738 


h Desciiption of the Party Accused, 
1741 ' 

c As to Time and Place, 1741 
d Name of Party Injured, or whose 
Property Stolen Ac , 1742 
e Description of Property or Instru- 
ment, 1746 
/ Value 1747 

g Contra Pacem and Contra Formanx 
Statuti, 1747 

li Amendment, when Allowed, 1748 

5 Seieral Counts, 1752 

6 When Prosecution gout to Election 1753 

7 Copy of Indictment ^e , 1756 

8 Bemm r ei and Quashing Indictment, 1757 

9 Alder hy Verdict, 1761 

10 Nolle Prosegui 1762, 

1 1 Power s of Gr and J m y See mtra, col 1791 

12 Removal of See Crown Office (Cer- 

tiorari) 

I Trial 

1 Changing Venue, 1768 

2 Arraignment, 1764 

3 Postponing or Adjour rung Tr lal 

a Postponement, 1766 
I Adjournment, 1769 

4 Pleab 

a Pleas in Abatement 1770 

5 Special Pleas 1771 

6 withdi awing Plea, 1771 

d Autiefois Acquit and Aiitiefois Con- 
vict 

I Validity, 1771 

II Piactice 1777 

5 Recognisances 

a Entering into, 1779 
h Estieat, 1781 

e Foifeituie and Discharge, 1783 
d Of Bail See infra, XV Bail 
e To Keep the Peace See infra, 
XIV Articles op the Peace 

6 Other Points 

a Bunging up Pnsonei, 1786 
h Standing in the Dock, 1786 
c Beading Indictment, 1787 
d Older of Tiial, 1787 
e Eight of Acquittal on Indictment of 
Several 1788 

/ Tiial on a Veidict m a Civil Case, 
1788 

g Money and Chattels of Prisoners, 
1788 

li Affidavits, 1790 
^ Death of Parties, 1790 
g The Piosecution 1791 
h Illness of Pnsonei during Tiial See 
post, col 1801 

I Contempt of Court See Contempt 
OP Court 

Juries and Challenges 

1 Grand Jury, 

2 Petty and Special Jury, 1793 

3 Challenges, 1796 

4 View, 1800 

5 Locking up, 1800 

6 Bischargc of 1800 

7 Jwry Process, 1802 

8 Questtonsfor Jury, 1803 
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Y. COUKSEL, ADEEESSES TO JUEt, &C. | 

1. Counsel for Proseeutkm^ 1803. 

2. Defence hj Cotimel, 1804. 

3. Might of Reply md Summing up EvU 

dence^ 1808. 

YI. Evidence. 

1. Confessions and Admlssiom. 

a. Confessions, when Admissible, 1811. 

&. Other Points relating to Confessions, 
1825. 

c. Admissions other than Confessions, 

1827. 

d. Proof of, 1831. 

2. Depositums, 

a. Form and Contents, 1835. 

}), Duties of Magistrates, 1838. 

(\ When Admissible in Evidence, 1838. 

d. Copies, 1847. 

' e. Examination on — Putting in, &c. 1848 . 

3. Dying Deelamtio?is\ See Muedee, post 

col. 1528. 

4. Presumptions or Prohabilities of Guilt, 

1851. 

5. Aoeomplloes^ 1852. 

6. Compete ney of Witnesses^ 1855. 

7. Mode of Giring and Practice at Trial, 

a. Compelling Attendance, 1800. 

5. Administering Oath or Affirmation, 
1801. 

c. Ordering to Leave Court, 1862. 

(1. Calling Witnesses on Back of Indict- 
ment, 1803. 

e. Examining and Cross - Examining 

Witnesses, 1804. 

/. Evidence to Character, 1869. 

g. Evidence of Identity, 1870. 

8. Privilege of Witnesses. 

a. Tendency to Criminate, 1870. 

h. Solicitor and Client, 1872. 

c. In other Cases, 1874. 

9. Admis.vlnlify of Eeidence of other Of- 

fences, 1874. 

10. Documents. 

a. Admissibility Generally, 1881. 
h. Notice to Pioduce, 1884. 

<?. Secondary Evidence. 1880. 

d. Inspection before Trial, 1887. 

e. Proof of, 1887. 

11. Prenovs Convictions and Records See 

col 1597. 

12. Number of Witnesses necessary. See 

Teeason, col. 1004 — Peejtjey, coL 
1640, etseq. 

Yll. Vbedict. 

1. Generally, 1891. 

2. Attempts to Commit Offences, 1893. 


YIII. New Trial, 1897. 

IX. Judgment and Punishment. 

1. Generally, 1901. 

2. At Nisi Prius, 1908. 

3. Rrmging up for Judgment before Queen^s 

Remh Division, 1908. 

4. Arrmt of Judgment, 1910. 

5. Rstersal of JudgmeM, 1910. 

6. Iniprisomnent, 19U. 


X. Ereoe and Appeal. 

1. Writ of Error, 1911. 

2. Appeal, 1916. 

3. Court of Crown Cases Reserved, 1917* 

XI. Paedon, 1920. 

XII. Apprehension and Arrest of Offen- 

ders. 

1. Dij Constables and Private Individuals, 

1921. 

2. Warrant of Justices, 1926, 

3. Bench Warrants, 1027. 

4. Conveying Prisoner to Prison, 1927. 

5. Treatment and Confinement of Prisoners, 

See Prison. 

XIII. Search Warrants, 1928. 


XIY. Articles of the Peace. 

1. Generally, 1929. 

' 2. Justices, 1932. 

XY. Bail. 

1. Application, lolien Granted, 1933. 

2. Application, how Made, 1936. 

3 . Otli er Po i nts, 1937. 

XYI. Costs. 

1. Evpcnses of Prose cntlo?i, 1938. 

2. Rewards for Extraordinary Exertions or 

Diligence, 1942. 

3. Costs in other Cases, 1942. 

4. After Removal by Certiorari, 1943. 

5. Taxation, 1949. 

6. Enforcing Payment, 1950. 

A. PERSONS, LIABILITY OP. 

1. PEERONS CAPABLE OF COMMITTING 
OFFENCES. 

1. A, 9 to State of Mind, 1100. 

2. Agents, 1103. 

3. Persons under Coercion and Compulsion. 

a. Presumed Coercion of Wife, 1105, 

b. Other Persons under Compulsion, 1108. 

4. Corjhirations, 1109. 

5. Deaf and Dumb Persons, 1109. 

6. Drunhards, 1110. 

7. Eoreigners, 1110. 

8. Infants, 1111. 

9. Insane Persons, 1111. 

1. As to State of Mind. 

Mens rea.]— The general rule of law is that a 
person cannot be convicted in a proceeding of 
a criminal nature unless it can be shown that 
he had a guilty mind. Though the legislature 
may enact that persons shall he criminaHy 
responsible for certain acts even though they 
have no guilty mind, yet it is for the prosecution 
to show that the legislature has in fact so enacted 
“-per Field, J. Chisholm v. Doulto 7 i, 58 L J 
M C. 133 ; 22 Q. B. D. 736 ; 60 L. T. 966 ]• 37 
W. E. 749 ; 16 Cox, C. C. 675 ; 53 J. P. 550. 

As a general rule no penal consequences 
incurred where there has been no personal 
^ neglect or default, and a mens tea is essential to 
;an offence under a penal enactment, unless a 
■contrary intention appear^ language 
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or necessary inference. DiaUmim v. Fletcher, 
43 L. J., M. 0. 25 ; L. E. 9 C. P. 1 ; 29 L. T. 
540. 

By a railway act it was enacted “ that if any 
person shall do any act, matter, or thing to 
obstruct the free passage of the railway or any 
part thereof,” he shall be liable to a penalty : — 
Held, that, to render a party liable, he must 
have intended to have committed the obstruction 
oomplained of. Battlnq v. Bristol and Exeter 
My., 8 L. T. ()()5 ; 9 W. E. 271. 

It is a general principle of our criminal law 
that there must be, as an essential ingredient in 
a criminal offence, some blameworthy condition 
of mind. Sometimes it is negligence, sometimes 
malice, sometimes guilty knowledge — but as a 
general rule there must be something of that 
kind, which is designated by the expression 
mens rea — per Cave, J. Chisholm v. Boulton, 
supra. 

A guilty knowledge on the part of the sender 
is necessary to render him liable under a railway 
act providing that he shall mark the nature of 
dangerous goods on the outside of the package 
under a penalty, Heanw v. Carton, 2 El. & El. 
d6 ; 28 L. J., M. C. 21G ; 5 Jur. (N.s.) 048 ; 7 
W. E. 566. 

I do not think that the maxim as to the mens 
rea has so wide an application as it is sometimes 
considered to have. In old times, and as 
applicable to the common law or to earlier 
statutes, the maxim may have been of general 
application ; but a difference has arisen owing to 
the greater precision of modern statutes. It is 
impossible now to apply the maxim generally to 
all^ statutes, and it is necessary to look at the 
object of each act to see whether and how far 
knowledge is of the essence of the offence created 
— per Stephen, J. Cundij v. Lecovy, 58 L. J.. 
M. C. 125 ; 13 Q. B. D. 207 ; 51 L. T. 265 ; 32 
W. E. 769 ; 48 J. P. 599. 

By a colonial statute the sale or delivery of 
wool subject to a registered lien without the 
written consent of the lienee ‘‘with a view to 
defraud ” is made a punishable offence ; in 
words immediately following, the sale of cattle 
subject to a statutory mortgage without such 
written consent is made penal, and the words 
■“ with a view to defraud ” are omitted. In an 
information for such sale of cattle the respon- 
dent was committed for trial, but the crown 
refused to prosecute. The respondent thereupon 
brought an action for malicious prosecution, in 
which he swore that he had obtained the verbal 
consent of the appellants ; but this the appellants 
denied. The jury found a verdict in favour of 
the respondent, and awarded damages. The 
supreme court discharged a rule for a new trial 
or for a nonsuit or verdict for the appellants : — 
Held, that intent to defraud was not a necessary 
element in the statutory offence charged, that 
the order of the supreme court must be dis- 
charged, and a verdict for the appellants made 
absolute, with costs. Baiih of New South Wales 
V. Piper, 66 L. J., P. C. 73 ; [18971 A. 0. 883 ; 
76 L. T. 572 ; 61 J. P. 66U— P. C. 

In order to convict the licensee of a public- 
house under sub-s. 2 of s. 16 of the Licensing 
Act, 1872, for serving a constable with liquor or 
refreshment while on duty, mens rea or know- 
ledge on the part of the defendant that the 
constable was on duty must be proved. Sherras 
T. Be Mutzen, 64 L. J., M. 0. 218 ; [1895] 1 Q. B. 
918 ; 15 E. 388 ; 72 L. T. 839 ; 43 W.Tl. 526 ; 18 
Cox, C. C. 157 : 59 J. P. 440. 


Under clause 3 of s. 27 of the Sale of Food and 
Drugs Act, 1875, in order to constitute the 
offence of giving a false warranty in writing to 
a purchaser in respect of an article of food or 
drug, a mens rea on the part of the seller at* the 
time when the warranty was given must be 
proved. Berhifslnre v. JSouliston, 66 L. J., Q. B, 
569 ; [1897] 1 'Q, B. 772 ; 76 L. T. 624 ; 45 W. E. 
527 ; 61 J. P. 374. 

Honest belief as to Legality of Aot.j — The 

belief, though erroneous, of a prisoner in the 
existence of a right to do the act complained of 
excludes criminality. Beg. v. 7\oose, 14 Cox, 
0. C. 327. 

The defendant was convicted under 8 & 9 Viet, 
c. 100, s. 44, of receiving two or more lunatics 
into her house, not being a registered asylum or 
hospital, or a house duly licensed under the above 
act or under any previous act, but it was specially 
found by the jury who convicted, that though 
the persons so received were lunatic, 'the defen- 
dant honestly, and on reasonable grounds, 
believed they were not lunatic : — Held, that such 
belief was immaterial, and that the conviction was 
right. Beg. v. Bishop, 49 L. J., M. C. 45 ; 5 
Q. B. D. 259 ; 42 L. T. 24(3 : 28 W. E. 475 ; 14 
Cox, C. C. 404 ; 44 J. P. 330. 

The prisoner was convicted under 24 & 25 Viet, 
c. lot), s. 57, of bigamy, having gone through the 
ceremony of marriage within seven years after 
she had been deserted by her husband. The jury 
found that at the time of the second marriage 
she in good faith and on reasonable grounds 
believed her husband to be dead : — Held, by 
majority of the court, that a bon5; fide belief on 
reasonable grounds of the death of the husband 
at the time of the second marriage afforded a 
good defence to the indictment, and that the 
conviction was wrong. Beg. v. Tolson, 58 L. X, 
M. C. 97 ; 23 Q. B. D. 168 ; 60 L. T. 899 ; 37 
W. E. 716 ; 16 Cox, C. C. 629 ; 54 J. P. 4— 
C. C. E. 

A man was convicted under 24 & 25 Viet. c. 
100, s. 55, of unlawfully taking an unmarried 
girl, under the age of sixteen, out of the posses- 
sion and against the will of her father. It was 
proved that he did take the girl, and that she 
was under sixteen ; but that he bona fide believed 
and had reasonable ground for believing that she 
was over sixteen : — Held, that the latter fact 
afforded no defence, and that he was rightly con- 
victed. Beg. V. Prince, 44 L, J., M. C. 122 ; 
L. E. 2 C. C. 154 ; 32 L. T. 700 ; 24 W. E. 76 ; 
13 Cox, C. C. 138. 

Scienter.] — In a colliery certain horses were 
worked while suffering from raw wounds, T. was 
an owner, and S. was the certificated manager, 
but neither was proved to be present or to have 
any notice or knowledge of the state of the 
horses : — ^Held, that the fustic, es were wrong in 
convicting 8. of illtreating the horses under 11 
(fe 12 Yict. c. 92, s. 2, merely because he was cer^ 
tificated manager, and that some knowledge of 
the matter was an essential ingredient of that 
offence. Small v. Ware, 47 J. P. 20.1 

Delirium tremens.] — Drunkenness is no excuse, 
but delirium tremens caused by drinking, and 
differing from drunkenness, if it produces such a 
degree of madness, even for a time, as to render 
a person incapable of distinguishing right from 
wrong, relieves him from criminal responsibility. 
Beg. V. Baw, 14 Cox, C. 0. 563. 
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it wart an uttering by the pi'isoner 
V. Giles, Car. C. L. 191 ; 1 M. C, C. 


negligence. Jieg. v. JB^-mieU. Bell, C. C. 1 
J., M. C. 27 : 4 Jur. (x.s.) 108S ; 7 W. K. 
Cox, C. C. 74. 


2. Agents. 


1103 CEIMINAL LAW — Persons Capable of Committing Of ernes. 1104 

Ignorance of Law.]— Ignorance of a statute is B. was one of many persons employed whose 
no excuse for the violation of its provisions, wages were paid weeldy at a pay-table. On one 
JRsg, V. Cvchwsliuw^ Bell, 0. C, 303 ; 30 L. J., M. occasion when B.’s wages were due the prisoner 
0. 58 5 3 L. T. 510 ; 9 W. R. 38 ; 8 Cox, 0. C. said to a little boy, “ I will give you a penny 

if you will go and get B.’s money.” The boy 
A foreigner is therefore guilty of a crime com- went innocently to the pay-table, and said to 
mitted by him in England, though he did not the treasurer, “ I am come for B.’s money ” ; and 
know he was doing wrong, and the act was not B.’s wages were given to him Held, that the 
am oiience in his own country. Rex v. Esop, 7 prisoner might be convicted of obtaining the 
Oar. &; P, 45f). money by false pretences. Reg. v. Buteher. 

Where a prisoner was indicted for an offence Bell, C. C. 6 ; 28 L. J., M. C. 14 ; 4 Jur. (N.S.) 
on the high seas under a statute passed a few 1155 ; 7,W- R. 38 ; 8 Cox, C. C.77. 
weeks before, and before notice could have The prisoner, knowing that some old country 
reached the place where the offence was com- banknotes were valueless, gave them to a man to 
mitted Held, that as he could not have been pass, telling him to say, if asked about them, that 
tried before the passing of the statute, and could he had taken them from a man he did not know : 
not have heard of it, he ought to be pardoned. —Held, that the prisoner was guilty of obtaining 
Rex V. Bailey, R. & R. 1. the money by false pretences. Reg. v. JDoweij,. 

See further, Maxims. J., C. 52 ; 17 L. T. 481 ; 16 W. R. 344 ; 

11 Cox, C. C. 115. 

2. Agents. . ^ prisoner was indicted for the murder of her 

- infant child by poison. She purchased a bottle 

Innocent Agent— Liability of Employer as of laudanum, and directed the person who had 
Principal.]— If a man does, by means of an in- the care of the child to give it a teaspoonful 
nocent agent, an act which amounts to a felony, every night. The person did not do so, but put 
the employer, and not the agent, is accountable the bottle on the mantelpiece, where another 
for the act. Reg. v. BJeaschde, 2 Car, ic Iv. 765. little child found it, and gave part of the con- 
Where tw'O persons were indicted for making tents to the prisoner’s child, who soon after 
and engraving a plate for the purposes of forgery, died Held, that the administering of the 
and it was proved that one of them gave the laudanum by the child was as much in point of 
order for the manufacture of the plate to an in- law, an administering by the prisoner as if she 
nocent agent, who never saw the other until it herself had actually administeied it with her own 
was completed Hehl, that they were both cor- hand. Reg. v. Mleliael, 9 Car. &: P 356 • 2 
rectly charged as principals. Reg. v, Bnlh 1 M. C, C. 120. * ’ 

Cox, C. C. 281. 

Where persons employ an innocent agent to Onus of Proof that Agent innocent.] — ^^Tiore 
engrave a plate, they may be indicted for the agents appear to have acted in good faith, and 
felony of engraving it. Reg. v. 2tazeav, 9 Car. prisoner relies on their being guilty, and 
A F. 676. therefore principals in the felony, the onus is on 

Prisoner induced a child of the age of nine to pi'ove it, Reg. v. Taller, 1 Cox, C. 0. 
years to rob his father’s till and give him the 

money. On his indictment as principal for this a „ * i t i ^ 

offence, it is a question for the iury whether the I^ossession by Ageiit.]-~In order to convict a 
child was an innocent agent orparticeps criminis ; charged on 2 & 3 Will. 4, c. 34, s. 8, with 

and if the latter, the prisoner must be acquitted. P possession more than three pieces 

Reg. V. Jfarlei/. 1 Cox, C. C. 101 counterfeit com, with intent to utter them, it 

if A,, by letter, desires B*., an 'innocent agent, necessary that the possession should be 

to write the name of S. to a leccipt on a post- individual possession, but it was enough if 
office order, and the innocent agent does it ^ possession of the person so 

believing that he is authorised so io do, A. is a Jiis immediate agent. Reg. v. mi- 

principal in this forgery, and it makes no differ- ^ 24 -k 25 Yict. c, 99, 

ence, that, by the letter, A. says to B. that he is 

The prisoner eniployed a die-sinker to make, Liability of Master for Acts of.]— The owner 

^ carried on for his benefit by his agents 

<iie“&mker, suspect- and servants, is liable to an indictment for a 
mg traud, informed the commissioners of the nuisance, resulting from the mode of carrying on 
w business, although such nuisance was com- 

mitted in opposition to his orders, and without 
that the die-sinker was an innocent agent, and his knowledge, the proceedings by indictment in 
the prisoner rightly convicted as a principal such case being criminal in form only. Rea. v 

2 C i t’nr^A oV 7 B. & S. 710 ; 35 L. J., Q. B. 251 ; L. e! 

Where a prisoner, charged with uttering a 14 W. R. 859. \ J > . . , 

loSl I’Jntw knowing it to be forged, gave E. was a person who kept flreworlts contrary 

fcrged notM to a boy who was ignorant of that to the statute. In his absence a fire broke out 

Sntimwdf negUgenceof his servants, and a rocket 
indiotnient at A. a for the pur- ignited, flew across the road and killed a person 

^ conviction of manslaughtci wk 
back the goods and the change to the ^ 


Hams, Car. & M. 259. 
s. 1. 


See 24 A. 25 Yict. c, 99„ 


Concealment of Birth— Burial by Agent.]— 


I Liability of Master for Acts of.]— The owner 
of works carried on for his benefit by his agents 


I«n.. 
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3. Peesons undee Coeeciok and 
Compulsion. 

a. Presumed Coercion of Wife. 

WlLen Crime Committed in Husband’s Presence.] 

— A wife cannot commit larceny in the company 
of her husband, for it is deemed his coercion and 
not her voluntary act. Afion., 2 East, P. C. 
5G9. 

The law, out of tenderness to the wife, if a 
felony is committed in the presence of the hus- 
band, raises a presumption primd facie, and primd 
facie only, that it was done under his coercion. 
i?ea3 V. Ili/f/hpii, 2 Lewin, C. C. 229, 

A wife went from house to house uttering base 
coin. Her husband accompanied her, but re- 
mained outside : — Held, that the wife acted under 
the husband’s coercion. Conolhfs Cuise, 2 Lewin, 
C. C. 229. 

Husband and wife were jointly tried upon an 
indictment charging them with feloniously 
wounding, with intent to disfigure. The jury 
found that the wife, at the time of the commis- 
sion of the offence, acted under the coercion of 
her husband, and that she herself did not per- 
sonally inflict any violence : — Held, that she 
could not be convicted. Beq. v. Smith, Dear.&; 

B. C. C. 5.33 ; 27 L. J.. M. C. 204 ; 4 Jur. (N.S.) 
395 ; G W. K. 471 ; 8 Cox, (’. C. 27. 

If larceny is committed jointly by husband 
and wife, the latter is entitled to be acquitted, as 
she must be presumed to be under his coercion 
and control. v, KnUjht, 1 Car. A P. IIC. 

Husband and wife were jointly indicted for a 
misdemeanor in uttering counterfeit coin : — 
Held, that the wife was entitled to an acquittal, 
as it appeared that she uttered the money in the 
presence of her husband. Bess v. Pnce, 8 Car. 
A P. 19. 

But on an indictment against a married w'oman 
for falsely swearing herself to be next of kin, and 
procuring administration : — Held, that she might 
be guilty, although her husband was with her 
when she took the oath. Bejo v. JDBlta, 1 Buss. 

C. AM. 147. 

Joint Commission of Crime — Absence of Wife- 
Marital Compulsion.] — The fact that the parties 
charged with a crime are married does not form 
a presumption of compulsion by the husband, 
and no such presumption arises where a woman 
procures and contiives the commission of an 
offence committed by the husband in her absence. 
Brown v. Att-Gen. of ypm Zealand, 67 L. J., 
P. C. 7 ; 77 L. T. 414— P. C. 

Larceny — Possession of Goods — Question for 
Jury. ] — Where goods are found in the house of a 
married man and such possession is proved as 
evidence of larceny, they must be considered in 
his possession and not in possession of his 
wife, unless she says something that implicates 
herself, in which case it is a question for the jury 
as to whose possession the goods w^ere. Beg. v. 
Banlis, 1 Cox, C. C. 238. 

Eeceiving Stolen Goods.] — A wife cannot be 
convicted of feloniously receiving goods stolen by 
her husband. Beg. v. Broolis, Dear. C. 0. 184 ; 
.22 L. J., M, C. 121 ; 17 Jur. 400 ; 1 W, B, 313 ; 
6 Cox, G. 0. 148. 

A wife, jointly with her husband, cannot be 
convicted of receiving stolen goods. Beg. v. 
Mattlwwii, T. A M. 337 ; 1 Den. C. C. 596 ; 14 
Jur. 513 ; 4 Cox, C. C. 214. 




Where both were found guilty on a joint in- 
dictment, the conviction of the husband affirmed, 
that of the wdfe quashed. Ih. 

Application to Confession.] — Where 

stolen goods are found in a man’s house, and his 
wife, in his presence, makes a .statement exoner- 
ating him, and criminating herself : — Semble, 
that, with respect to the admissibility of this 
statement in evidence against her, it may be a 
question whether the doctrine of presumed 
coercion does not apply. Beg. v. Laugher, 2 Car. 
A K. 225. 

Coining Implements Found in House.] — If 

coining implements are found in a house occupied 
by a man and his wife, the presumption is. that 
they are in the possession of the husband alone ; 
unless there are circumstances to show that the 
wife was acting separately and without her hus- 
band’s sanction, they cannot both be convicted. 
Beg. V. Booher, 4 Cox, C. C. 272. 

The fact of a wife attempting to break up 
i coining implements at the time of her husband’s 
apprehension, if done with the object of screen- 
ing him, is no evidence of a guilty possession. 
Ih. 

Crime Committed when Husband Absent.] — If 

a wife commits larceny in the absence of her 
husband, and by his mere command, she is 
punishable as if she was sole, and the husband, it 
is said, may be accessory to the wife. Anon., 2 
East, P. C. 359. 

A wife w’ho takes an independent part in the 
commission of a crime, when her husband is not 
present, is not protected by her coverture. Beg, 
V. John, 13 Cox, C. C. 100. 

A vufe, by her husband’s order and procuration,, 
but in hi'S absence, knowingly uttered a forged 
order and certiflcate for the payment of prize- 
money : — Held, that the presumption of coercion 
at the time of uttering did not arise, as the hus- 
band was absent ; and that the wife might be 
convicted of the uttering, and the husband of 
procuring. i?6U‘ v. J/orei,9, R. A R. C. C. 
270. 

Husband and wife wnre jointly indicted for 
stealing. The husband was in the employ of the 
prosecutors, and was seen near the spot when the 
property stolen arrived at the prosecutors’. The 
next day the wife was seen near the spot where 
her husband was engaged on his work. She was 
at a spot where there was no road, with a bundle 
concealed, and was followed home. On the fol- 
lowing day she pledged the stolen property at 
two different places. At one of the places where 
she was not known she pledged in a false name : 
— Held, that upon this evidence the wife might 
be convicted of stealing the property. Beg. v. 
Cohen, 11 Cox, C. C, 99 ; 18 L. T. 489 j 16 W. R, 
941. 

Presumption maybe Rebutted.] — The doctrine 
of coercion, as applicable to a crime committed 
by a married woman in the presence of her hus- 
band, only raises a disputable presumption of law 
in her favour, which is in all cases capable of 
being rebutte(l by the evidence. Beg. v. Tormy.^ 
12 Cox, 0, C. 45. 

To what Offences Applicable.]] — This disput- 
able presumption of law exists in misdemeanours^ 
as well as in felonies, and the question for the 
jury is the same in both cases. Ih. 
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The doctrine applies to the crime of robbery in company with a man who went by the same 
with Yiolence. II. name, and who was convicted at the previous 

Upon an indictment for highway robbery with assizes of the offence. When the prisoners were 
Tiolence, D. and his wife were found guilty, the taken into custody, the constable addressed the 
Jury finding as to the wife that she had acted female as the male prisoner’s wife. He denied 
under the compulsion of her husband : — Held, the fact in the hearing and presence of the 
that as to the wife the verdict,amounted to one woman. Since her committal she had ])een con- 
of not guilty. Beg. v. Bykes^ 15 Cox, C. C. 771. fined of a child : — Held, that, under the circum- 
Husband and wife may be jointly convicted of stances, although the woman had not pleaded 
an assault. Beg. v. Cmse^ 2 M. C. C. 53 ; 8 Car. coverture, and even although she had not as- 
& ?, 541. sorted she was married to the male prisoner when 

^ Or for keeping a bawdy house. Bex v. WlU he stated she was not his wife, it was a question 
Uamn^ 10 Mod.. 03 ; 1 Salk. 384. for the jury whether, taking the birth of the 

Or for keeping a gaming house. Bex v. JDlxon^ child and the whole circumstances, there was not 
10 Mod. 335. evidence of the marriage, and the jury thought 

If husband and wife jointly commit a murder, there was, and acquitted her. Beg.Y. JPGmnes, 
both are equally amenable to the law, as the 11 Cox, C. C. 391. 

doctrine of presumed coercion of the wife does Where, on the trial of a man and woman for 
not apply in murder. Beg. v. Maiming^ 2 Car. larceny, it appears tliat they addressed each other 
k. K. 9U3. ^ ^ as husband and wife, and passed and appeared as 

So also a wife is amenable as an accessory be- such and were so spoken ot by the witnesses for 
fore the fact to a murder committed by her hus- the prosecution, it will be for the jury to say 
band ; but if the only part she took in the trans- whether they are satisfied that they are in fact 
action was in harbouring and comforting her husband and wife, even though the woman 
husband after the crime was committed, she is pleaded to the indictment, which described her 
not liable as an accessory after the fact, Ih. as a single woman. Beq. v. Woodward, 8 Car. 

& ?. 561. 

Indictment.]-™ Where a woman was indicted In such a case a female ought not to be in- 
as ‘i the wife of A.” it is sufficient proof that she dieted as a single woman. 
was so, without adducing further evidence to Where a woman is charged with comforting, 
prove the fact. Bex y. Anight, 1 Car. & P. 116, harbouring and assisting a man who has com- 
^ ^ ^ mitted a murder, it the counsel foi the prosecu- 

Question to be left to Jury.] — husband and tion has reason to believe that she was married 
wife were jointly indicted tor receiving stolen to the man, and it appeals clearly that she con- 
goods, and both convicted : — Held, that as the sideied herself as his wife, and lived with him as 
chyge against the hiiNl.and and wife was joint, such for years, he will be justified in not offering 
not been left to the jury to say any evidence against her, even though he has also 
wnetner she received the goods in the absence of reason to believe that the marriage was in some 
the husband, the conviction ot the wife was respects irregular, and, probably, invalid. Beq, 
wrong, though she had lieenmoie active than her v. Crood, 1 Car. tie K. 185. 

^ If a man and woman be jointly indicted for 

When awite was indicted with her husband larceny, the latter as a single woman, in order to 
tor I'^ceiving stolen property and the evidence entitle her to acquittal on the ground of coercion, 
was, that although not present when her husband the jury must be satisfied that'"the prisoners were 
received the property she had subsequently dealt in fact married, though it is not absolutely neces- 
with It and iiltimatoly destroyed it : — Held, that sary to prove the actual marriage. Be,x v. 
It was a question for the jury w^hether she acted Hasmll, 2 Car. k P. 434. 
tor the purpose of aiding her husband in turning 
the goods to a profit, or whether she acted thus , 

to conceal her husband’s guilt and screen him Other Persons under Compulsion, 

from the consequences. In the first case she When a Defence.]— An apprehension though 

tobe acQum^ iiever so well gi-onnded, of habng property wasted 

to be acquitted. v. .MoClarens, 3 Cox, C. C. or destroyed, or ot suffering any other mischief 

dieted jointly foi burglaiy and receiving. The ]\V Growth er, 1 East, P. C. 71. 

housebreaking, and the But it is otherwise if the party joins from fear 
husband of receiving. Part of of death or by compulsion. Bex v Gordon 1 
the stolen property was found in the house East, P C 71 ^ * ’ 

On an indictment on 7 & 8 Geo. 4 c. 30 s. 


p the stolen things, when she made a state- bv whom the machine wa's hi'nlrAn riiri nne nrwn 

M."6. il6 fe 'Z. ’(“S V. Crutokley, 6 Oax. 

W. K. 217 ; 8 Cox, C. 0. 281. insane, collected a number of per- 

Evidence nf TWarrifto-o 1 a together, who armed themselves, having a 

time of the commission of the offence she was] would cut down any oonstal^ll ^0 OW^&in^t 
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him. A., in the presence of 0. and D., two of 
the persons of his party, afterwards shot an 
assistant of a constable, who came to apprehend 
A: under a warrant : — Held, that 0. and D. were 
guilty of murder, as principals in the first degree, 
and that any apprehension that 0. and D. had 
of personal danger to themselves from A., was no 
ground of defence for continuing with him after 
he had so declared his purpose ; and also, that it 
was no ground of defence that A. and his party 
had no distinct or particular object in view when 
they assembled together and armed themselves. 
Meg. V. Tgler, 8 Car. & P. 616. 

The apprehension of personal danger does not 
furnish any excuse for assisting in doing any act 
which is illegal. Ih. 

4. CORPOEATIONS. 

When Liable.] — A corporation aggregate may 
be guilty of a misdemeanor by nonfeasance, 
such as the non -repair of bridges which it is 
their duty to repair. Meg. v. Birmingham awl 
Gloucester H Railw. Cas. 148; 2 G. &: D. 
236 ; 9 Car. & P. 478 ; 3 Q. B. 223 ; G Jiir. 804. 

In such a case an indictment is maintainable 
against it in its corporate name. Ih. 

An indictment will lie against a corporation 
for a misfeasance at common law. Meg. v. Great 
Borth of Bnglawl My., 0 Q. B. 315 ; io L. J., M. 
C. 16 ; 10 Jur. 755 ; 2 Cox, C. C. 70. 

An incorporated company demurred to a bill 
in equity, because the discovery thereby sought 
might subject it to criminal prosecution under 
59 Geo. 3, c. 69 (Foreign Enlistment Act) : — 
Held, that a coiporation was not liable to be 
indicted under that act, and the court overruled 
the demurrer. Two SlcUie.s (^Xuig') v. Wdeox, 1 
Sim. (N.S.) 334 ; 19 L. J.. Ch. 488 : 14 Jur. 751. 

Where a corporation aggiegate are defendants, 
they are not liable to a prosecution for perjury 
though their answer be never so false. Wych v. 
Meal, 3 P. W. 310. 

Appearance — Certiorari.] — If indicted in the 
queen’s bench, they can appear by attorney ; 
but if indicted at the assizes, or sessions, where 
they cannot appear by attorney, they should 
appl}’’ for a certiorari and appear by attorney, 
and compel appearance by distress infinite. Meg. 
V. Birmingham and Gloucester Mg, 9 Car. & P. 
478. fSee 8. C., 1 G. k, D. 457 ; 3 Q. B. 223 ; 5 
Jur. 40. 

Certiorari — Recognizances,] — ^Where an in- 
dictment against a coiporation, for the non- 
repair of a highway, is removed by certiorari, at 
the instance of the prosecutor, the prosecutor is 
not requiied by 16 & 17 Viet. c. 30, s. 5, to enter 
into recognizances to pay the defendant's costs 
in case of acquittal, inclictments against coiqiora- 
tions being excepted from the operation of the 
act. Meg. v. Manchester Co7y oration, 7 El. & Bl. 
453 ; 26 L. J., M. C. 65 ; 3 Jur. (N.S.) 839 ; 5 W. 
E. 373. 

5. Deaf and Dumb Persons. 

Arraignment of — Mute of Malice or by Act of 
God.] — 8ee post, col. 1765. 

Rot Understanding Proceedings at Trial.] — A 

deaf mute being tried for felony, was found 
guilty, but the jury found also that he was 
incapable of understanding, and did not under- 
stand, the proceedings at the trial : — Field, that 


he could not be convicted, but must be detained 
as a non-sane person during the queen s pleasure. 
Meg. V. Berry, 45 L. J., M. C. 123 ; 1 Q. B. D. 
447 ; 34 L. T. 690 ; 13 Cox, C, C. 189. 

6. Drunkards. 

Ro Defence.] — Drunkenness is not, in law, any 
excuse for crime. Mex v. Mearson, 2 Lewin, C. C. 
144. 

Although drunkenness is no excuse, delirium 
tremens caused by excessive drinking is different. 
If it produces such a degree of madness as to 
lender the person incapable of distinguishing 
right from wrong at the time the offence is com- 
mitted, he is relieved from criminal responsibility. 
Meg. V. Baris, 14 Cox, C. C. 563. 

Drunkenness may rebut Malice.] — In a case of 
stabbing where the prisoner has used a deadly 
weapon, the fact that he was drunk does not at 
all alter the nature of the case ; but if he had 
intemperately used an instrument, not in its 
nature a deadly w’-eapon, at a time wEen he was 
drunk, the fact of his being drunk might induce 
the jury to less strongly infer a malicious intent 
in him at the time. Mex v. Meahln, 7 Car. & P. 
297. See Meg. v. MuMouse, 4 Cox, C. 0. 65. 

If a man is drunk, this is no excuse for any 
crime he may commit ; but where provocation by 
a blow has been given to a person, w’ho kills 
another with a weapon which he happens to have 
in his hand, the drunkenness of the piisonermay 
be considered on the question, ^whether he was 
excited by passion, or acted from malice ; as, also, 
it may be on the question, whether expressions 
used by the prisoner manifested a deliberate 
purpose, or weie meiely the idle expressions of a 
drunken man. Mex v. Thomas, 7 Car. & P. 817. 

Though drunkenness is no excuse for ciime, it 
may be taken into account by the jury, when 
considering the motive or intent of a person 
acting under its influence. Meg. v. Gamlen, 1 
F. & F. 90. 

The intention of the party guilty of murder 
being an element of the crime itself, the fact that 
a man was intoxicated at the time he caused the 
death of another may be taken into consideration 
by the jury in determining whether he formed 
the intention necessary to constitute the crime of 
murder. Meg. v. Doherty, 16 Cox, C. C. 306. 

Where, on the tiial of an indictment for an 
attempt to commit suicide, it appeared that the 
prisoner was at the time of the alleged offence so 
drunk that she did not know what she did : — 
Held, that this negatived the attempt to commit 
suicide. Meg. v. Moore, 3 Car. A; K. 319 ; 16 Jur. 
750. 

On a charge of attempting to commit suicide, 
the mere tact of drunkenness is no excuse for the 
crime ; but it is a material fact for the jury to 
consider, before coining to the conclusion that 
the piisoncr really intended to destroy his life. 
Meg. V. Doody, 6 Cox, G. C. 463. 

7. Foreig-ners. 

A person naturalised in this country becomes, 
to all intents and purposes, a British subject, and 
ceases to be an alien. Meq. v. Manning, 2 Car. & 
K. 903 ; T. & M. 155 ; 1 Den. C. 0. 467 ; 19 L. 

I J., M. a 1 ; 13 Jur. 962. 

It IS no defence on behalf of a foreigner charged 
in England with a crime committed there, that 
he did not know he was doing wrong, the act not 
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Evidence— What Admissible.] — Where m 
accused person is supposed to be insane^ a medi»^ 
cal man, who has been present in court and heard 
the evidence, may be asked, as a matter of 


CRIMINAL 


-Persons Capable of Committing Ojfences* 


being an offence in his own country. But though 
it is not a defence in law, yet it is a matter to be 
considered in mitigation of punishment, Bex 
V. jEsop^ 7 Car, k P. 456. 

8. Infants, 

Under Seven.] — An infant, under the age of 
seven years, cannot incur the guilt of felony. 
Marsh V. Loader^ 14 C. B. (N.S.) 535 ; 11 W. R. 
784. 

Under Fourteen.] — If a child, more than seven 
and under fourteen years of age, is indicted for 
felony, it will be left to the jury to say whether 
the offence was committed by him, and, if so, 
whether, at the time of the offence, the prisoner 
had a guilty knowledge that he or she was doing 
wrong. The presumption of law is, that a child 
of that age has not such guilty knowledge, unless 
the contrary is proved. Bex v. Omeyi^ 4 Car. & 
P. 236. S. P., Beij. v. Smith, 1 Cox, C. C. 260. 

A boy under fourteen cannot be convicted of 
an assault with intent to commit a rape. Bex 
V. Blienhaw, 3 Car, & P. 366. 

A boy who, at the time of the commission of 
the offence of rape, is under fourteen, cannot, in 
point of law, be guilty of an assault with intent 
to commit a rape ; and if he is under that age, no 
evidence is admissible to show that, in point of 
fact, he could commit the offence. Beg, v, 
Phillips, 8 Car. & P. 736. S. P., Bex v. Groom- 
Iriige, 7 Car. & P. 582. 

A boy under fourteen years of age cannot, by 
law, be convicted of feloniously carnally knowing 
and abusing a girl under ten years old, even though 
it was proved that he was arrived at the full 
state of puberty. Beq, v. Jordan, 9 Car. (k P. 118. 
S. ?., Beg. V. Brtmliow, 9 Car. P. 366 ; 2 M. C. 
C. 122. 

A boy under fourteen cannot be convicted 
under s. 4 of the Criminal Law Amendment 
Act, 1885, of the offence of carnal knowledge of 
a girl under thirteen. Beq. v. Waite, 61 L. J., 
M. C, 187 ; [1892] 2 Q. B.' 600 ; 67 L. T. 300 ; 
41 W. R. 80 ; 17 Cox, C. C. 554, 

But in such a case he may be convicted of an 
indecent assault under s. 9 of the Criminal Law 
Amendment Act, 1885. Beg. v. William,^, 62 
L. J., M. C. 69 : [1893] 1 Q. B. 320 ; 5 R. 186 ; 
41 W. R, 332. 

A child under fourteen, indicted for murder, 
must be proved conscious of the nature of the act. 
Beg. V. Vamgdew, 3 F. & F. 520. 

Where coining implements were found in the 
house occupied by a man, his wife, and a child 
ten years of age, the jury was directed to acquit 
the child of a felonious possession. Beq. v. 
Booher, 4 Cox, C. C. 272. 

9. Insane Persons. 

When Insanity is a Defence.]— To justify the 
acquittal of a prisoner indicted for murder, on the 
ground of insanity, the jury must be satished that 
he was incapable of judging between right and 
wrong ; and that, at the time of committing the 
act, he did not consider that it was an offence 
against the laws of God and nature, Bex v. 
Ojford, 5 Car. k 1^. 168. 

If, to an indictment for treason for attempting 
, the life of the sovereign, by shooting at her 
maj^ty, the dqfohoe is insanity, the qu^tion for 
the jury will bq, “whether the primmer labour- 
ing under Of 


them that he was quite unaware of the nature,, 
character, and consequences of the act he was 
committing, or, in other words, whether he was 
under the influence of a diseased mind, and 
was really unconscious at the time he was com- 
mitting the act that it was a crime. Beg. v. 
Oxford, 9 Car. k P. 525. 

Semble, that, notwithstanding a party accused 
did an act which was in itself criminal, under the 
influence of an insane delusion, vdth a view of 
redressing or avenging some supposed grievance- 
or injury, or of producing some public benefit, he 
is nevertheless punishable if he knew at the time 
that he was acting contrary to law. Mac- 
nag Men's case, 10 CL k F. 200 ; 8 Scott (N.B.) 
595 ; 1 Car. k K, 130. 

If the accused was conscious that the act was 
one which he ought not to do, and if the act was 
at the same time contrary to law, he is punish- 
able. Ih. 

A party labouring under a partial delusion 
must be considered in the same situation, as to 
responsibility, as if the facts, in respect to which 
the delusion exists, were real. Ih. 

To entitle a prisoner to be acquitted on the 
ground of insanity, he must, at the time of the 
committing of the offence, have been so insane 
that be did not know right from wrong. Beg. v. 
Hlgg bison, 1 Car. A; K. 129. 

Where, upon a trial for murder, the plea of in- 
sanity is set up, the question for the jury is, did 
the prisoner do the act under a delusion, believing 
it to be other than it was I If he knew what he 
was doing, and that it was likely to cause death, 
and was contrary to the law of God and man. 
and that the law directed that persons who did 
such acts should be punished, he is guilty of 
murder. Beg. v. Toionleij, 3 F. & F. 839. 

The circumstance of a person having acted 
under an irresistible influence to the commission 
of homicide, is no defence if at the time he com- 
mitted the act he knew he was doing what was 
wrong. Beg. v. Haynes, 1 F. & F. 666. 

A mere uncontroilable impulse of the mind, 
co-existing with the full possession of the reason- 
ing powers, will not warrant an acquittal on the 
ground of insanity ; the question tor the jury 
being, whether the prisoner, at the time he com- 
mitted the act, knew the character and nature 
of the act, and that it was a wrongful one. Beg.. 
v. Barton, 3 Cox, C. C. 275. 

On an indictment for maliciously setting fire 
to a building, it is not necessary to prove actual 
ill-will in the prisoner towards the owner ; and 
in order to justify a jury in acquitting a prisoner 
on the ground of insanity, they must believe that 
he did not know' right from wTong ; but if they 
find that the prisoner, wdien he did the act, was 
in such a state of mind that he was not conscious 
that the effect of it would be to injure any other 
person : — Held, that this will amount to a general 
verdict of not guilty. Beg. v. Davies, 1 F. & F. 
69. 

Where a person is in a state of mind in which 
she is liable to fits of madness, it is for the jury 
to consider whether the act done was during such 
a fit, though there is nothing before or after the 
act to indicate it, and though there is some evi- 
dence of design and malice. Beq. v. Bichar ds^ 
1 F. &: F. 87. 
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science, whether the facts stated by the witnesses, 
supposing them to be true, show a state of mind 
incapable of distinguishing between right and 
wrong. Beq. v. Macnaqhten, 10 Cl. k F. 200 ; 

8 Scott (K.E.) 595 ; 1 Car. k K. 130. S. P., Rex 
V. WrUfM^ E. & E. 456 ; Rex v. Sea 7 >le, 1 M, & 
Eob. 75. 

On a trial for murder evidence was called, on 
the prisoner’s behalf, to prove his insanity. A 
physician, who had been in court during the 
whole trial, was then called on the part of the pro- 
secution, and ashed whether, having heard the 
whole evidence, he was of opinion that the pri- 
soner, at the time he committed the alleged act, 
was of unsound mind ? — Held, notwithstanding 
the opinion of the judges in Eeg. i\ Macnaghten 
(supra), that such a question ought not to be 
put, but that the proper mode of examination 
was to take particular facts, and assuming them 
to be true, to ask the witness whether, m his 
judgment, they were indicative of insanity on 
the part of the prisoner at the time the alleged 
act was committed. Req. v. Franee.s\ 4 Cox, 
C. 0, 57. 

To ask a witness whether, in his opinion, the 
prisoner is capable of judging between right and 
wrong, is an improper question, for that is what 
no witness thought of, or is prepared to answer. 
Reg, V. Zayton, 4 Cox, C. C. 149. 

A medical witness should give his opinion as 
to the state of mind, not as to the responsibility 
of the prisoner ; the latter is for the jury, under 
the direction of the judge. Reg. v. Richards^ 1 
P. & F. 87. 

In order to prove insanity it is not necessary 
to adduce medical evidence ; if facts are proved 
indicating an unsound state of mind that is 
sufficient. Reg. v. Dart. 13 Cox, C. C. 143. 

To prove a plea of insanity, evidence that 
the grandfather of the person had been insane 
may be adduced, after it has been proved by 
medical testimony that such disease is often 
hereditary. Beg. v. Tiudiet^ 1 Cox, C. C. 103. 

Presumption that Prisoner is Sane.] — In aE 

cases of this kind the jurors ought to be told, 
that every man is presumed to be sane, and to 
possess a sufficient degree of reason to be re- 
sponsible for his crimes, until the contrary is 
proved to their satisfaction ; and that, to esta- 
blish a defence on the ground of insanity, it 
must be clearly proved that at the time of com- 
mitting the act, the party accused was labouring 
pnder such a defect of reason, from disease of 
the mind, as not to know the nature and quality 
of the act he was doing, or that what he was 
•doing was wrong. Reg. v. Jlacnagliten^ 10 Cl. k F. 
200 ; 8 Scott (n.r.) 595 ; 1 Car. & K. 130. 

When the defence of insanity is set up, in order 
to warrant the jury in acquitting the prisoner, it 
must be proved affirmatively that he is insane ; 
if the fact be left in doubt, and if the crime 
charged in the indictment is proved, it is their 
duty to convict. Reg. v. Stoker, 3 Car. k K. 185. 

Where a prisoner sets up insanity as a ground 
of defence, one cardinal rule is, that the burden 
of proving his innocence on that ground rests on 
the party accused. The question in such a case 
for the jury is not whether the prisoner was of 
sound mind, but whether he has made out to 
their satisfaction that he was not of sound mind. 
^ 0 g. V. Layton, 4 Cox, 0. C. 149., 

Evidence on which Presumption Rebutted.] — 

A married wpman having killed her .husband 


immediately after an apparent recovery from a 
disease (the result of childbirth) which caused a 
great loss of blood, and exhausted the vessels of 
the brain, and thus* so weakened its power and so 
tended to produce insane delusion^ of the senses, 
which, while suffering under such disease, she 
complained of, and, which, by her own account, 
had been renewed at the time of the act of 
homicide (although they were not such as would 
lead to it) : — Held, evidence from which a jury 
might properly find that she was not in such a 
state of mind at the time of the act as to know 
its nature or be accountable for it. Beg. v. Law, 

2 F. & F. 836. 

Where a married woman, fondly attached to . 
her children, and apparently most happy in her 
family, had poisoned two of them with some 
evidence of deliberation and design ; but it 
appeared that there was insanity in her family ; 
and, from her demeanour before and after the 
act, which, although not wholly irrational, yet 
was strangely erratic and excited ; and from 
recent antecedents, and the presence of certain 
exciting causes of insanity, and her own account 
of her sensations, the medical men were of 
opinion that she was labouring under actual 
cerebral disease, and that she was in a paroxysm 
of insanity at the time of the act ; this was 
left to the jury as evidence on which they 
might rightly find her not guilty on the ground 
of insanity. Reg. v. Tyre, 3 F. k F. 247. 

The delusions which indicate a defect of sanity 
such as will relieve a person from criminal re- 
sponsibility, are delusions of the senses, or such 
as relate to facts or objects —not mere wrong 
notions or impressions, or of a moral nature ; and 
the aberration must be mental, not moral, to 
affect the intellect of the individual. It is not 
enough that they show a diseased or a depraved 
state of mind, or an aberration of the moral 
feelings, the sense of right and wrong being still, 
althougli it may be perverted yet not destroyed ; 
and the theory of a moral insanity, or insanity 
of the moral feelings, while the sense of right 
and wrong remains, is not to be reconciled with 
the legal doctrine on the subject. Reg. v. 
Burto 7 i, 3 F. & F. 772. 

It was proved that the prisoner, a soldier, 
shot his officer through the head, the only evi- 
dence for the defence being that the act was 
sudden, without apparent motive, and that he 
had been addicted to drink, and hacl been suffering 
under depression ; — Held, that this was not 
enough to raise the defence of insanity, that the 
sole question wms whether the prisoner fired 
the gun intending to kill, and that his expres- 
sions soon after the act were evidence of this, 
and that alleged inadequacy of motive was 
immaterial, the question being not motive but 
intent. Reg. v. Dlxoii, 11 Cox, C. C. 341. 

The jury may come to a conclusion on this 
point from the conduct and acts of the accused 
shortly before and down to the commision of' the 
alleged crime. Although insanity on one point, 
for instance, a delusion, as to property, will not 
exempt a party from responsibility, the fact is 
not immaterial in considering his responsibility 
at another time and on another subject. The 
want of motive for the commission of the crime, 
and its being committed under circumstances 
which render detection inevitable, are impor- 
tant points for the consideration of the 
when coupled with evidence of insanity on ahy 
particular point. Reg. v. Layton, 4 Cox, C. G, 
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On a trial for murder, the defence of insanity 
by the evidence showing a great amount of 
senseless extravagance and absurd eccentricity 
of conduct, coupled with habits of excessive 
^ intemperance, causing fits of delirium tremens, 
the prisoner, however, not having been labouiv 
ing under the effects of such a fit at the time 
of the act, and the circumstances showing 
sense and deliberation, and a perfect under- 
standing of the nature of the act : — Held, that 
the evidence w^as not sufficient to support the 
defence, as it rather tended to show wilful 
excesses and extreme folly than mental inca- 
pacity. Reg. V. Lelgli., 4 F. Ac F, 915. 

Grand Jury should Find True Bill.]— A grand 
jury has no authority by law to ignore a bill for 
murder on the ground of insanity ; it is their 
duty to find the bill ; otherwise the court cannot 
order the detention of the party during the 
pleasure of the crown, either on arraignment or 
trial, under 39 & 40 Geo. 3, c. 94, ss. 1 A: 2. 
Reg. V. Rodgefi, 8 Car. & P. 195. 

Trial — ^Prisoner must he Produced.] —Where a 
bill had been found against an insane prisoner for 
murder, and he had been removed by order of 
the secretary of state to the county lunatic 
asylum, and the governor of the asylum had 
made an affidavit that he was in a hopeless state 
of insanity, the court will nevertheless require 
that he be brought up, and his alleged in'^anity 
inquired into by a jury, unless it is shown that it 
would be dangerous to bring him into court, and 
in that case the court will allow the witnesses 
their costs, and bind them over to appear when 
called upon. Reg. v. Rwepn/hoiae, 2 Cox, C. C. 
446. 

When Prisoner called on to Plead.] — 

When a person alleged to be insane is called 
upon to plead, the question is whether at that 
moment she understands she is chaiged with the 
offence alleged ; the fact that she has been insane 
at any time is not for this purpose material. Reg. 
V. Kearg^ 13 Cox, C. C. 143. 

When Suggestion of Insanity should he 

made.] — A prisoner being arraigned on twm in- 
dictments for murder, and having with apparent 
intelligence, pleaded to one and declined to plead 
to the other, the plea of not guilty w^as entered 
'for him by statute w'lth the assent of his counsel. 
Tiae case being then opened, and the first witness 
examined, and it being then set up by his counsel 
that he was insane, or not in a fit state to be 
tried ; — Held, that the proper time for making 
that suggestion was before the prisoner pleaded ; 
and, had it been so made, a jury should have 
been empanelled to try the question, whether 
he was sane and in a fit state to be tried, but as 
the trial had been begun, and it would be mani- 
festly inconvenient to recommence the trial of 
the collateral issue, and as, moreover, the evi- 
dence as to the prisoner’s present sanity was very 
much mixed up with the general question of his 
sanity, it was open to the court, under 39 & 40 
Geo. "3, c. 94, to take the whole of the evidence 
and then leave to the jury both questions as to 
his state of mind at the time of the act and at 
the time of the trial. Reg. v. 4 F. & 

F. 864. 

Prisoner Repudiating bill Insanil^.] — 

The prisoner was indicted » shwthag # >hfe 


wife with intent to murder her, and was defended 
by counsel, who set up for him the defence of 
insanity. The prisoner, however, objected to such 
a defence, asserting that he was not insane ; and 
he was allowed by the judge to suggest questions 
to be put by his lordship to the witnesses for the 
prosecution, to negative the supposition that he 
was insane ; and the judge also, at the request of 
the prisoner, allowed additional witnesses to be 
called on his behalf for the same purpose. They, 
hovrever, failed in shewing that the defence was 
an incorrect one ; and, on the contrary, their evi- 
dence tended to establish it more clearly, and the 
prisoner was acquitted on the ground of insanity. 
Reg V. Peafee., 9 Car. Ac P. 667. 

Address to Jury.] — When a plea of in- 
sanity is set up, the prisoner’s counsel has no 
right, in his address to the jury, to quote the 
opinions of medical men as given in their 
works. Reg. v. CeoucJi, 1 Cox, C, C. 94. S. P., 
Reg. V. Taglor, 13 Cox, C. C. 77. 

Inquest—Evideuce.]— A party having been 
indicted for a misdemeanour, of uttering seditious 
words, and upon his arraignment refusing to 
plead, and showing symptoms of insanity ; and 
an inquest being forthwith taken under 39 A: 40 
Geo. 3, c. 94, s. 2, to try whether he was insane 
or not : — Held, first, that the jury might form 
their own judgment of the present state of the 
prisoner’s mind from his demeanour while the 
j inquest was being taken ; and might thereupon 
find him to be insane, without any evidence 
being given as to his present state. Reg. v. 
Goode. 7 A. Ac E. 536. 

Held, secondly, that, upon his showing strong- 
symptoms of insanity m court during the taking 
of the inquest, it became unnecessary to ask him 
whether he would cross-examine the witnesses, or 
would offer any remark on the evidence. I?j. 

Onus of Proof] — Where a jury isempan- 

nelled to try whether a prisoner is insane or not 
at the time when he is brought up to plead to an 
indictment, the counsel for the prosecution is to 
begin and call his witnesses to prove the sanity 
of the prisoner. Reg. v. PavU, 6 Cox, C. C. 326‘ : 
3 Car. Ac K. 328. 

But where a jury is empannelled, at the instance 
of the counsel for a prisoner, to try whether he is 
insane or not at the time when brought up to 
plead to an indictment, the proof of the insanity 
is incumbent on his counsel. Rea. v. Turton. 6 
Cox, C. C. 385. 

Commitment.] — A commitment of an insane 
person, under 39 Ac 40 Geo. 3, c. 94, s. 3, is not a 
commitment in execution, and is not to be con- 
strued -with the same strictness. Rex v. Gout- 
lay, 7 B. Ac C. 669 ; 1 M. Ac By. 619 ; 31 R. R. 
276. Rut seel 2 Viet. c. 14. 
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Offence.] — If a man encourages another to sacks and put into a nose-bag in the absence of 
murder himself, and is present abetting him K., and hidden under a tram. K. returned in a 
while he does so, such person is guilty of murder few minutes, and took the nose-bag, and its con- 
as principal. Rem v. Difaon, R. & R. 523. tents, fiom under the tram, and took them away, 

Where three persons were indicted jointly for M. being then within three or four yards of 
cutting and wounding, and the third of them him : — Held, that, as it was all one transaction, 
did not come up to the spot until after one of and both had concurred in it, and both had been 
the first two had got away, and then kicked the present at some part of the transaction, both 
prosecutor wdiilc he was on the ground struggling could be convicted as principals in the larceny, 
with the other : — Held, that the two who jointly Reg, v. ^I'Cartlig^ 2 Car. & K. 379. 
assaulted the prosecutor, and wounded him at 

first, might be found guilty either of the felony, Encouraging and Promoting Offence,] — 

or of the assault only, but that the third must, Where tw^o persons go out to fight a deliberate 
under the circumstances, be acquitted altogether, duel and death ensues, all persons who are pre- 
Reg. v. M'Phune, Car. & M. 212. sent encouraging and promoting that death will 

Where a prosecutor left his goods in a cart be guilty of murder, Reg, v. Cuddy ^ 1 Car. &; 
standing in the street, and M. came and led the K, 210. 

cart away, and having taken it a short distance, Mere presence at a duel is not sufficient to 
delivered it to another man with directions to make spectators principals in the combat ; if, 
take it to his, M.’s house. Upon the cait arriv- however, they sustain the principals either by 
ing at the house, vS., who was at work in the advice or assistance, or go to the ground for the 
cellar, having directed a companion to blow out purpose ot encouraging and forwarding the un- 
the light, came up and assisteil in removing the lawful conflict, although they do not say or do- 
goods from the cart : — Held, that S could not anything, yet if they are present assisting and 
be indicted as a principal Rem v. R. encouraging by their presence at the moment 

& R. 333, n. And see Rem v. Dye)\ 2 East, P. C. when the fatal shot is fired, they are, in law, 
767. guilty of murder. Reg,v. Young, 8 Car. & P. 644. 

If A. unlocks a door of a room of which he 

has the key, in ortler to allow B. to commit a Assisting Apprehension under Pretence 

larceny in it, and A. then goes away, and B., in of Assisting in Offence.] — If several agree to 
his absence, enters the room and removes articles commit a burglary, but one communicates the 
out of it, A, is not a principal m the larceny, intent to an officer, that he may take the other 
Reg. V. Jeffries^ 3 Cox, C. C. 85. two, and the officer is upon the watch accordingly; 

A. and B. were indicted for larceny as princi- the person who has made that communication to 
pals ; A. had been sent by his master to deliver the officer will not be particeps criminis in the 

goods to C. He only delivered part, and the rest burglary, although he is present when it is 

was stolen, and found in the possession of B. : — committed, and pretends to assist the other two, 
Held, that it was a question for the jury whether , but in fact expedites their apprehension. Rem 
B. was present at the time when A. separated v. Damielly, R. A R. 310 ; 2 Marsh. 571. 
the stolen portion from the bulk ; for that if he Nor will it make any difference, although his- 
was, both ivere rightly cliarged as principals, object in detecting is to obtain for himself (by 

Rem V. Rntteeis, 6 Oar. & P. 147. previous agreement with the officer) part of a 

On a charge of personating a seaman, all reward that will be payable on conviction. Ih, 
persons aiding and abetting are principals, and 

the offence is not confined' to the person only Actual Presence — During part of Offence.] — If 
wdio personates the seaman. Rem v. Potts, R. several combine to foige Bank of England notes, 
R. 353. and each executes by himself a distinct part 

If several plan the uttering of a forged order of the forgery, but they are not together when 
for payment of money, and it is uttered accord- the notes arc completed, they are nevertheless- 
ingly by one in the absence of the others, the all guilty as pi mcipals. Remv. Baigley, R. & R. 
actual utterer is alone the principal. Rem v. 446. 

RadeorJi, R. k. R. 249. If several make distinct parts of a forged 

Where a man and woman w^ere indicted for instrument, each is a principal, though he does- 
uttering a bad shilling to B., and having in their not know by whom the other parts arta executed, 
possession another bad shilling at the time, and and though it is finished by one alone in the 
the uttering was by the woman alone in the absence of the others. Rem v. Kirliwood, 1 
absence of the man : — Held, that the man w^as M. C. C, 304. 

not liable to be convicted with the actual The makers of the paper and plate respectively, 
utterer, although proved to be the associate of for the purpose of forging a note afterwards 
the woman on the day of uttering, and to have filled up by a third person, are principals in the 
had other bad money about him for the purpose forgery with that person, though each executed 
of uttering ; and, secondly, that the woman could his part in the absence of the others, and without 
not be convicted of the second offence of having knowdng by whom the other parts w^ere executed, 
other bad money in her possession, on the evi- Rem v. JDade, 1 M. C. C. 307. 
deuce of her associating with a man not present A room door was latched, and one person lifted 
at the uttering, but having large quantities of the latch and entered the room and concealed 
bad money about him for the purpose of utter- himself, for the purpose of committing a robbery 
ing. Rem^ v. MUe, R. k R. 142. But see Reg. there, which he afterwards accomplished. Two- 
V. Greenwood, 2 Den. C. 0. 453 ; 5 Cox, 0. C. other persons were present with him at the time 
521. he lifted the latch for the purpose of assisting 

J. had employed M. to load sacks of oats, the him to enter, and screened him from observation 
property of J., from a vessel in the trams of K., by opening an umbrella : — Held, that the two- 
w!ho was to carry them on the trams to the ware- were in law pai-ties to the breaking and entering 
house of K. By previous concert between M. and were answerable for the ro’bbery which took 
and K., oats were taken by IM, from two of the place afterwards, though thej were not np# #h.e^ 
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spot at the time when it was perpetrated. Bex Beg. v. Jones, 9 Car. & P. 761 • 2 M C C 85 • 
T. Jordan, 1 Car. & P. 432. 2 Lewin, C. C. 119, 297. ’ . . . . , 

Ti • * 1 T prisoners together tittered cormterfeit 

Where Principal Insane. J— A count in an coin ; they separated and one of them uttered on 

indictment charged A. with the murder of B., two occasions two counterfeit coins but at the 
and also charged C. and D. with being present, last utterings the former was not proved to 

aiding and abetting A. in the commission of have been near the other : Held that the 

the murder. A. was an insane person :~Held, proof of previous concert would not sustain a 
therefoie, that C. and 33. could not be con- count of joint uttering in cither the second or 
victed on this count. Beg. v. Tyler, 8 Car. & P. third uttering?. Beg. v. If esf, 2 Cox, C. C. 237. 

. Where, on an indictment for privately stealing 
« A A* Ti rM* • « . in a shop, it appeared that there were several 

Constructive Presence-(Hvmg Assistance.]— acting together, some in the shop and .some out, 
Persons not present, nor snffloiently near to give for the purpose of assisting those in the shop and 
assistance at the time of uttomig forged notes, the property was stolen by the liand.s of one of 
are not prmcipaLs, although they may be acces- those who were in the shop -—Held that those 
sories before the fact. v. R. & E. 363. who were on the outsWe were oqSy 

If all the prisoners on an indictment for poach- principals. Bex v. Gogerly E & R 343 

mg are ^ooiated together for that common pur- ffoiiig towards a plaie where a felony is to be 

pose, and some of the party aotuaEy enter a field committed in order to assist in carrying ofl the 
to effect that purpose, while the others remain property, and assisting accordingly, will not mate 
near^ enough to aid and assist they may all be a man a prineipal, if he was at skh a distant 
convicted under an indictment charging them at the time of the felonious tafang as not to be 
with tang in such place for such purpose. Bey. able to assist in it. iJwv Kelly E & E 4k 

a’ d Oox, C. C. oO. goods, which a confederate is stealing in the 

On a charge of poaching it is not necessaiy to house, is a pilncipal in the theft. Bex%. Owen 
prove that all the pnsoneis were within the same 1 M. C C 96 ’ 

close if they aU were of one party with the same It is not sufficient to make a man a principal 

purpose in the place dcscu-ibed in the indictment, in uttering a forged note, that he came with the 

k^l5o‘’-^20 L®t' 2a? ’ *1^® town where it was uttered, went 

fl n ■ P I ^ : !•' with him from the inn where they put up, 

£> <^ox, C/. L/. joined him asrain in tho stvfiPt nffAv 


close If they all were of one party with the same It is not sufficient to make a man a principal 
purpose in the place desmbed in the indictment, in uttering a forged note, that he came with the 

k^l5o‘’-^20 L®t' 2a? ’ "**®''®!', *0 *1^® town where it was uttered, went 

fl n ■ P I ^ : !•' with him from the inn where they put up, 

^ , joined him again in the street after the nti-prii-fJ 

To support an indictment fm night-poaching by at a little distance, and ran away when thruto 
three or more, it is not sufficient to prove that teror was apprehended. Rex Y.Daus E & R 
one of the prisoners was in the place laid in the 113. ’ ^ 

indictment and that the rest of the party was in 

another woo<l which was separated from the Common Purpose-Acting in Concert 1— If 

place mentioned m the indictment by a turnpike several act in Mneort to steal a t2 

ro^l w Bowmen 6 Car. & E. 338. and ho is induced by framl to tons Xm’ 

On au indictment tor night-poaching by four, in the presence of the others with thrpoiessfon 
one being amied, serable, that it two enter the of the goods, and then another of the tovtS 
land laid in the indictment, and the other two entices the owner away, in order that the pm’tv 
remain outside the presen-o hut are of the same who has obtained possSsion of ttakwls^mav 
party, and are there for the same purpose, all i carry them off, all will be suiltv of th2 feie^ 

Those who are watching at the outride of a taking by all. Bex v. Stajidley, 

preserve for the purpose of i-iving the alarm, on 5Vhere two nlnTmprJ 
the approach of the gamekeeper, to otheis who some coats, and one not her to 
are in the preserve, and who afterwards go into he might 
the preserve for that purpose, are equally guilty and she left the coats with thp 

a dwelling-house, and by menaces and threats 0. & M. 193 285 eewaty, 2 Russ, 

putting persons being therein in bodily fear, it is 'Where the pviV1aii/,o 

not necessary that aU the persons cn^ged in the steaUn^ oats was that on^nf ^®’-‘ 

crime should be actually , in the house ; and if katefr^m the ® 

one remains outside, he may he equally guilty of them uiidei^a cart "andVe 
using menaces and threats, if there was a com- few minutes after ’amtaat? °k+ ■ “P fS 


iiuuiv inem ro nis 

If two utterers of counterfeit coin, with a dence ’tokoiweot aie°?nttm* 
general community of purpose, go different ways, taHng-— Held ttat thf *pv,vWa 

and utter coin apart from each other, and not tmStion in whmh Lth 
nMi enough to assist eucli other, their respective Kelly 2> Cox 0 0 * concurred. Beg. 

utterings are not joint utterings by both. Bex A. reoeive’d gowls from E 
r. Manners, 7 Oar. & P. 801. See Beg. y. Ilurse servant of 0 1 ■ aav ™ ?' *^® 

2 M. & Bob. 300, infra. ^ ’ 3d thkkths f Pr®*®“<i®'i sale 

■ On an imlictment for a joint uttering of goods wfa kLowledg^that^'BTa^d’^p^^^^ 
counterfeit com where both are not present at to sell and that e 5° 
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If two jointly prepare connterfeit coin, and 
utter it in different shops apart from each 
other, but in concert, and inten ling to share the 
proceeds, the utterings of each aie the joint 
utterings of both, and they may be convicted 
jointly. Meg. v. Ilurse. 2 M, & Rob. 360. See 
Reg. V. Manners^ supia. 

When pieces of coanteifeit coin are found on 
one of two peisons, acting in guilty concert, and 
both knowing of the possession, both are guilty. 
Reg. V. Rogers. 2 M. C. C. 85 ; 2 Lewm, C. C. 
119, 297. 

A., who intended to sell his mare, sent his 
servant to M. fair, his servant having no autho- 
rity either to sell the mare or deal with her m 
any way. The j^nsoner asked the servant the 
price, and deSiied the servant to trot her out ; 
and the prisoner then went to two men, and, 
having talked to them, walked away. These 
two men then came up and persuaded the 
servant to exchange the mare for a horse they 
had, giving him 24Z. for the bargain. They 
changed the saddles, and, without giving any 
money, rode away with the mare, leaving the 
servant with a horse of little value. Four days 
after the prisoner sold the mare at B., stating 
that he had got her in a chop at M. fair : — Hehl, 
that the prisoner ought to be convicted of sterl- 
ing her, provided that the jury was satisfied 
that the prisoner was in league with the two 
other men, and that the three, by a fraud in 
which each of them was to take his part and did 
take his part, induced the servant to part with 
possession of the mate under cjlour of exchange, 
but intending all the while to steal the mare. 
Reg. V. Sheppard^ 9 Car. P. 121. 

If three persons go out together poaching and 
two of them stand in the road and send their dog 
into a field to drive out hares, and after this the 
third leaves them in the road and goes poaching 
on his own account, this will not support an 
indictment against the three, as the third 
prisoner’s poaching was not the joint act of the 
three. Reg. v. Kichless^ 8 Car, & P. 757, 

If one of a party of poachers is found in the 
land specified, the rest co-operating in the pur- 
suit in adjoining land, all may be alleged to be 
found in the land specified. Rex v. Andrews, 2 
M. & Rob. 37. iS. P., Rex v. Lochett, 7 Car. & P. 
300. 

Two of the prisoners were seen together run- 
ning out of a coppice, one of them with a gun. ! 
The third immediately afterwards came out of it i 
alone with a gun and a pheasant : — Held, in- 
sufficient evidence of concert. Reg. v. Jones, 2 
Cox, C. 0. 185. 

The offence of poaching is complete if three 
persons are in one common party unlawfully i 
upon any land for the common purpose of 
illegally destroying game. Reg. v. Uezzell. 3 
0. & K. 150 ; 2 Den. G. C. 274 ; 20 L. J., M.' C. i 
192 ; 16 Jur. 434 ; 6 Cox, C. C. 188. 

If gamekeepers attempt to apprehend a gang 
of night poachers, and one of the gamekeepers is 
Shot by one of the poachers, this will be murder 
in all the poachers, unless it can be proved that 
any of them separated himself from the rest, so 
as to show that he did not join in the act. Rex 
^ V. Rdmeads, 3 Car, & P. 390. 

Where gamekeepers had secured two poachers, 
and they, having surrendered, called to a third, 
who came up and killed one of the game- 
keepers, this is murder in all, though the two 
stftick no blow, and though the gamekeepers 
b^d not announced in what capacity they had 
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apprehended them, Rex v. Whitliorne, 3 Car. & 

P. 394. 

Where persons combine to stand by one an- 
other in a breach of the peace, with a general 
resolution to resist all opposers, and in the exe- 
cution of their design a murder is committed, all 
of the company are equally principals in the 
murder, though at the time of the fact some of 
them were at such a distance as to be out of view. 
Reg. V. Rowell, 9 Oar. k P. 437. 

All thoae who assemble themselves together, 
with an intent even to commit a trespass, the 
execution whereof causes a felony to be com- 
mitted ; and continue together, abetting one 
another, till they have actually put their design 
into execution ; and also all those who are 
present when a felony is committed, and 
abet the doing of it, are principals in felony. 
Ih. 

Where two persons are jointly engaged in an 
unlawful act, they may be severally convicted 
thereof. Rayliew v. Ward! eg, 11 C. B. (H.S.) 
550 ; 2 N. R.‘325 ; 8 L. T. 504. 

If each of two persons is driving a cart at a 
dangerous rate and they are inviting each other 
to drive at a dangerous rate, and one of the carts 
runs over a man and kills him, each of the two is 
guilty of manslaughter. Meg. v. JSwindaU, 2 
bar. eSc K. 230 ; 2 Cox, C. C. 141. 

If A. and B. are riding fast along a highway as 
if racing, and A. rides by without doing any 
mischief, but B. rides against the horse of C., 
whereby C. is thiown and killed, this is not 
manslaughter in A. Rex v. Mastin, 6 Oar. & P. 
396. 

If two or more persons go out together with a 
purpose to commit a breach of the peace, and, in. 
the course of the accomplishment of that common 
design, one of them kills a man, the other also is 
guilty of manslaughter. R'^g. v. Rarrington, 5 
Cox, C. 0. 231. 

Two private watchmen, seeing the prisoner and 
another person with two carts laden with apples, 
went up to them, intending, as soon as they could 
get assistance, to secure them ; one of the watch- 
men walked beside the prisoner, and the other 
watchman beside the other person, at some dis- 
tance from the prisoner. The other person 
wounded the watchman who was near him : — 
Held, that the prisoner could not he convicted of 
this wounding, unless the jury should be satis- 
fied that the prisoner and the other person had 
not only gone out with a common purpose of 
stealing apples, but also had the common purpose 
of resisting, with extreme violence, any person 
who might attempt to apprehend them. Rex v, 
Collison, 4 Car. k P. 565. 

The doctrine of constructive homicide, as 
regards offenders not actually present at, or 
parties to, an act of homicide, but sought to be 
made liable for it by reason of their being en- 
gaged in a common purpose, in the course of 
carrying out which the act of homicide occurs, 
only applies (there being no evidence of a com- 
mon intent to carry out the purpose at all 
hazards, and by all means) where the common 
purpose is felonious ; not where it is merely 
unlawful, as in the case of a misdemeanor, such 
as night-poaching. Reg. v. Sheet, 4 F. & F, 
931. 

Therefore, where several men were engaged at 
night-poaching, and in a scuffle with a game- 
keeper he was killed by a shot from the gun of 
one of them : — ^Held, that whether or not the gUh 
was fired, there being no evidence to show that 
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the other prisoners were parties to the act of firing kill, if the knife was used in pursuance of a com-^ 
it, they were not guilty even of manslaughter, inon design to use it ; or (c), there being no com- 
m’erely by reason of the act of homicide occurring mon design to use the knife, if, being present at 
in the course of poaching. Xb. the moment of stabbing, they assented and 

Section 4 of the Explosive Substances Act, manifested their assent by assisting in the 
188S, provides that any person who makes or has offence. Beg. v. Brlee^ 8 Cox, C. C, 9G. 
in his possession and under his control any ex- On an indictment for wounding with intent to 
plosive substance, under certain circumstances, do some grievous bodily harm, it appeared that 
shall be liable to penal servitude, &c. Held, two persons, one of w^hom wms the prisoner, 
that if several persons are connected in a com- attacked and wounded the prosecutor and robbed 
mon design to have articles amounting to an ex- him ; it was not proved which of the persons 
plosive substance within the act, made for an inflicted the wound : — Held, that if the prisoner 
unlawful purpose, each of the confederacy is inflicted the wound on the prosecutor, with intent 
responsible in respect of such articles as are in to rob him, he having at the same time an intent 
the possession of others connected in the carry- to do him some grievous bodily harm to effectuate 
ing out of their common design. Beg, v. Charles^ such his intention of robbing, he ought to be con- 
l?"^ Cox, C. 0. 499. victed on this indictment. Beg, v. JBowen^ Car. 

More than nine men, of whom seven were armed & M. 149. 
with guns, being out at night in pursuit of game, Held, also, that even if the prisoner’s was not 
were met, as they passed through a field from one the hand that inflicted the wound, Jic ought to 
wood to another, by a party of gamekeepers with- be convicted, if the jury was satisfied that the 
out firearms, but who at once assaulted them two persons were engaged in the common pur- 
with sticks ; and one of them wdth a dangerous pose of robbing the prosecutor, and that the 
weapon, a flail, likely to inflict deadly injury, other person’s was the hand which inflicted the 
with which he struck one of the poachers, upon wound. Ih. 

which another of them fired and killed him. If A. is charged with the offence of inflicting 
The grand jury was directed to throw out bills an injury dangerous to life, with intent to mur- 
for murder against two of the men, one of whom der, and B. is charged with aiding and abetting 
was supposed to have fired the fatal shot, and him, it is essential, to make out the charge as 
the whole nine were indicted for manslaughter, against B., that B. should have been aware of 
There was evidence that they all stood in a row A.’s intention to commit murder. Beg. v. Onise, 
and cried “ Bhoot ” : — Held, that whether or not 8 Car. & P. 541. 

the man who fired the shot could he identified, Persons present, aiding and abetting, are prin- 
none of the prisoners would be guilty unless ciiials in the second degree, and are within the 
parties to the act of firing; and that, though lUot Act. BetC y. Bogee, 4: Biivi. 207S. 
their being in a row and crying out ‘‘ Shoot ” was 

evidence that they were parties to the act, it When Act done not the Result of Confederacy.] 
was only evidence, and its effect would depend — If several are out for the purpose of comrait- 
iipon how far all the circumstances showed ting a felony, and upon an alarm run diffeient 
that the firing was in pursuance of a common ways, and one of them maims a pursuer to avoid 


design to shoot, or only in consequence of a pai- being taken, the others are not to be considered 
ticular personal encounter. Beg. Y.XneJi,d F. piiiicipals in such act. BesnY. ir/i/fe, R. 11. 

& F. 483. ' 99. 

On an indictment of A. and B. for murder, it If two persons commit a crime and one use 
appeared that both followed the deceased out at violence, after the other has escaped, to prevent 
night, and that A., who was the fiist to overtake capture, only the one so using the violence is 
him, threw him down a stee[) bank into a wet within the statute. Beg. v. Harvey^ 1 Cox, 
ditch, and then tried to rob him, and not being C. C. 21. 

able, owing to his resistance, called to B., who If a gang of poachers attacks a gamekeeper 
then was on the top of the bank, to come and and leaves him senseless on the ground, and one 
help, which he did, and they both forcibly com- of them returns and steals his money : — Held, 
mitted the robbery. It did not appear that there that one only can be convicted of the robbery, as 
was any serious injury, except that caused by the it W'as not in pursuance of any common intent. 
faU, and the deceased died three weeks after- B.'^x v. IXawbniS, 3 Car. & B. 392. 
wards of pneumonia, or inflammation of the A,, B. and C. were indicted for having robbed 
lungs, which might either be caused by cold and beaten D. A. knocked D. down and it was 
or violence : — Held, that though there was evi- imputed that B. and G. stole the property from 
dence against both for murder, there was not his pockets : — Held, that if B. and C. stole the 
sufficient to convict, unless the jury was satis- property and A. did not participate in the 
fied that there was a joint design to commit the robbery, A. could not be convicted of an assault, 
violence, nor to convict either, unless satisfied as the assault committed by him was an inde- 
that it caused the death. Beg. v. Xee, 4 F. & pendent assault unconnected with the robbery ; 

F • 63* but that if the jury thought that D. was not 

Where two persons go out with the common robbed by any of the prisoners, but had been 
object of robbing a third person, and one of them, assaulted ‘by all of them, they might find all 
in pursuit of that common object, does an act guilty of the assault. Beg. v. Barnett^ 2 Car. & 
which causes the death of that third person, K. 594 ; 3 Cox, C. 0. 432. 
under such circumstances as to be murder in him All persons who even by their presence en- 
who does the act, it is murder in the other also, courage a fight, from which death ensues to one 
Beg. Y. JacltHon, 7 Cox, C. 0. 357. of the combatants, although they neither say 

^ Six men assaulted another man who was nor do anything, are guilty of manslaughter, 
killed by a stab inflicted by one of the assailants : But if the death is caused, not by blows given in 
--Held, that the five would be guilty of murder the fight itself, but by other parties breaking 
(a) if they participated in a common design to the ring and striking the deceased with blu4-^ 
kill ; or (b), there being no common design to geons, the persons who merely encouraged ^ 




mmm 




^33 


CEIMINAL LAW — Degrees of Crimmalitij , 


'%lit by their presence are not answerable. licae 
w. MurjjJty, 6 Car. k P. 103. 

If A. ami B. agree together to assault C. with 
their fists, and C. is killed by a chance blow of 
the fist from either of them, both are guilty of 
manslaughter. But should A., of his own im- 
pulse, kill 0. with a weapon suddenly caught up, 

B.^ would not be responsible for the death, he 
being only liable for acts done in pursuance of 
the common design of himself and A. Reg. v. 
*C(iton^ 12 Cox, C. C. 621. 


Cannot be Treated as Eeceiver.] — A principal 
lin the second degree cannot at the same time be 
treated as a receiver. Reg. v. Perltim., 2 Den. C. 

C. 459 ; 21 L. J., M. 0. 152 ; 16 Jur. 481 : 5 Cox, 
€. C. 554. 


In Misdemeanors all are Principals.] — In 

misdemeanors all guilty participators are prin- 
cipals. Reg. V. Greenwood^ 2 Den. C. C. 453 ; 
.*21 L. J., M. C. 127 ; 16 Jur. 390 ; 5 Cox, 0. C. 
o21. 

J. was charged with ‘‘feloniously wounding 
•with intent to do grievous bodily harm,” and the 
prisoner “ with aiding and abetting the said J. to 
•commit the said felony.” J. was found guilty of 
the misdemeanor of “ unlawfully wounding ” : — 
Held, that the prisoner was rightly convicted of 
•“ aiding and abetting ” the said J., because, by 
‘S. 8 of the Accessories and Abettors Act, 1801, he 
Nwas liable to be tried, indicted, and punished as a 
iprincipal offender. Req. v. Waiidhg, 64 L. J., 
M. C. 251 ; [1895] 2 Q. B. 482 ; 15 B. 564 ; 73 
L. T. 352 ; 44 W. K. 64 ; 18 Cox, C. C. 194 ; 59 
J. P. 505—0. C. R. 

The mere voluntary presence at a prize fight 
•does not as a matter of law necessarily render 
persons so present guilty of an assault as aiding 
.and abetting in such fight. Reg. v. Qmeij^ 51 

D. J., M. C. 66 ; 8 Q. B. D. 534 ; 46 L. T. 307 ; 30 
W. B. 678 ; 15 Cox, C. C. 46 ; 46 J. P. 404. 

Persons who are present at a prize-fight and 
who have gone thither with the purpose of seeing 
the persons strike each other, are all principals m 
the breach of the peace, and indictable for an 
assault, as well as the actual combatants, and it 
Is not at all material which of the combatants 
•struck the first blow. Bex v. Rerkim. 4 Car. & 
P. 537. 

A woman wms delivered of a child, which died 
shortly after its birth ; she concurred with her 
paramour in endeavouring to conceal the birth, 
.and he, in consequence of her persuasion, she 
remaining in bed, took the body and buried it iii 
a field, intending thereby to conceal the birth : — 
Held, that he could bo convicted of counselling, 
aiding, and abetting her in the offence. Reg. v. 
Bird, 2 Car. & K. 817. S. P., Reg. v. Shelton, 3 
Car. & K. 119. 

B. was summoned before justices for aiding 
and abetting S. to obtain money by false pre- 
tences, and both wmre committed for trial, S. on * 
the charge of attenijiting to obtain money by 
false pretences, and B. on the charge of aiding 
and abetting S. to commit that offence. B. was 
found guilty and IS. acquitted : — Held, that B. 
was rightly convicted, as in misdemeanors all are 
principals. Reg. v. Bnrion, 32 L. T. 539 ; 13 Cox, 
0. 0. 71. 

When several persons are found out together 
hj night for the common purpose of housebreak- 
ing, and one only is in possession of the house- 
br^ing implements, all may be found guilty 
of the misdemeanor of being found by night in 


possession of implements of housebreaking, with- 
out lawful excuse, under 24 & 25 Vict.c. 96, s. 58, 
fur the possession of one is in such case the pos- 
session of all. Reg. v. Thompson, 21 L. T. 397 : 
11 Cox, C. 0. 362.' 

The prisoner and J. were indicted for a mis- 
demeanor in uttering counterfeit coin. The 
uttering was effected hj J, in the absence of the 
prisoner, but the jury found that they were both 
engaged on the evening on which the uttering 
took place in the common purpose of uttering 
counterfeit shillings, and that in pursuance of 
that common purpose J. uttered the coin in 
question : — Held, that the prisoner was rightly 
convicted as a principal, there being no acces- 
sories in a misdemeanor. Reg. v. Greenwood, 2 
Den. 0. C. 453 ; 21 L. J., M. C ' 127 ; 16 Jur. 390 ; 
5 Cox, C. C. 521. 

On an indictment for obtaining money under 
false pretences, a party who has concurred and 
assisted in the fraud may be convicted as prin- 
cipal, though not present at the time of making 
the pretence and obtaining the money. Reg. v. 
Mohuid, 2 M. C. C. 276. 

An indictment against H. and W. charged H. 
with rape, and W. with aiding and abetting the 
rape. They were found not guilty, but the jury 
found H. guilty of attempting to commit the 
rape charged, and W. of aiding and abetting H. 
in the attempt : — Held, that H. was rightly con- 
victed of a misdemeanor. Reg. v. Wgatt, or Ilap- 
qood, 39 L. J., M. C. 88 ; L. 'R. 1 0. 0. 223 ; 21 
L. T. 678 ; 18 W. R. 356 ; 11 Cox, C. C. 471. 

If A. counsels and encourages B. to set fire to 
a malthouse, and B. attempts to set it on fire, 
both may be jointly indicted as principals for 
the misdemeanor of attempting to set the malt- 
house on fire, although A. was not present at the 
time of the attempt. Reg. v. Clayton, 1 Car. k 


2. Accessories. 


Before the Bact.] — An accessory before the 
fact must be absent at the time when tlie crime 
is committed, and the act must be done in con- 
sequence of some counsel or procurement of his. 
Reg. V. Brown, 14 Cox, C. C. 144. 


Ho Felony Committed.]— A person can- 
not be indicted under the 24 k 25 Viet. c. 94, s. 
2, for counselling another to commit a felony, 
unless a felony is actually committed by such 
other person. Reg. v. Gregory, 36 L. J., M. C. 
60 ; L. R. 1 C. C. 77 ; 16 L. T. 388 ; 15 W. R. 
774 ; 10 Cox, C. C. 459. 

A soliciting and inciting a person to commit 
an offence where no other act Is done except the 
soliciting and inciting, is a misdemeanor only. 
Ih. 

To incite a servant to rob his master is a mis- 
demeanor at common law, and it is no defence 
that the servant purposely submitted himself to 
the incitement with intent to betray the master. 
Reg. V. Qif^ail, 4 F. & F. 1076. 


Pleading — Absence of Principal.] — A 

party charged as an accessory before the fact 
could not he compelled to plead to the indict- 
ment if the principal did not appear to take his 
trial. Beg. v. Ashmall, 9 Oar. & P. 236, See 24 
& 25 Viet. c. 94, s. 2. 




Merger in Felony.]— If a party incited 

to commit a felony is not an an innocent agent, 

86—2 






' I 

? I 

I 


- I ' 





CEIMINAL 


-Degrees of Criminality. 


1 




and the act incited he committed, the party 
inciting is a principal felon, inasmnch as he is an 
accessory before the fact to the felony, and the 
misdemeanor merges in the felony. JRet/. y. 
WeUam, 1 Cox, C, C. 192. 

In what Cases.] — person is not to be 

convicted of larceny if doubtful whether an 
accessory before or after the fact. Het/. v. jllu/i- 
day, 2 F. & F. 170. 

A., a married woman, in the lifetime of her 
husband, married B., a widower : — Held, that if 

B. knew at the time of his marriage with A. that 
she was a married woman, he might be convicted 
of the felony of counselling A. to commit 
bigamy. Reg. v. Bmwn, 1 Car. & K. 144 ; 1 Cox, 
G. C. 33. 

A servant pretended to concur with two per- 
sons who proposed to him to unite with him in 
robbing his master’s house. The servant, acting 
under instructions from the police, let one of them 
into the house, who was immediately placed in 
confinement. After this the servant fetched the 
other prisoner and let him into the house in the 
same way. This person was seized with a basket 
of plate in his hand : — ^Held, that the former 
prisoner might be indicted as an accessory before 
the fact to the stealing. Reg. v. Jones, Car. & 
M. 218. 

A servant let a person into his master’s house 
on a Saturday afternoon, and concealed him there 
all night in order that he might rob the house ; 
and on the Sunday morning left the premises in 
pursuance of the previous arrangement. The 
man, in the servant’s absence, broke into the 
bedroom of the master, and stole the contents of 
the cash-box : — Held, that the man who took the 
property from the cash-box was rightly charged 
as a thief, and the servant who let him into the 
house as an accessory before the fact. Reg. v. 
TueTiwell, Car. & M. 21 .'S. 

If a wife, by the incitement of her husband, 
knowingly uttered in his absence a forged order 
and certificate for the reception of prize-money, 
under 43 Geo. 3, c. 123, they might be indicted 
together, she as a principal on the statute, and he 
as an accessory before the fact at common law. 
Rex V. Morris, 2 Leach, C. C. 109G. 

Persons privy to the uttering of a forged note 
by previous concert with the utterer, but wdio 
were not present at the time of uttering, or so 
near as to be able to afford any aid or assistance, 
are not principals, but accessories before the 
fact. Rex v. Soares, R. & E. 25 : 2 East, P. C. 
974. 

If a woman takes poison with intent to pro- 
cure a miscarriage, and dies of it, she is guilty of 
self-murder, whether she was quick with child or 
not ; and the person who furnished her with the 
poison for that purpose, will, if absent when she 
took it, be an accessory before the fact only. 
Rxx V, Russell, 1 M. C. C. 356. 

The deceased woman became pregnant by the 
prisoner, and died from the effects of corrosive 
sublimate taken by her for the purpose of pro- 
ducing abortion. The prisoner knowingly pro- 
cured it for the deceased, at her instigation, and 
under the influence of threats of self-destruction, 
if the means of producing abortion were not 
TOplied to her. The jury negatived the fact of 
his having administered it, or caused it to be 
t|ken by her : — Held, that he was not guilty of 
mwder as an accessory before the fact. Reg. v. 

L. k C. 161 ; 31 L. J., M. C. 145 ; 8 
■Tur. (N.s.) 4G6 ; 6 L. T. 333 ; 10 W. R. 545 ; 9 
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Cox, C. C. 152. But see 24 & 25 Viet. c. lOO. 
ss. 58, 59. 

M. had the charge of the prosecutor’s ware^ 
house, in which bags were kept; B. for some 
years had been in the habit of supplying the 
prosecutor with bags, which were usually placed 
outside the warehouse, and shortly after so 
leaving them either S. or liis wife called and 
received payment for them. M. went into his 
master’s warehouse, and clandestinely removed 
twenty -four bags which had been marked by his. 
master, and placed them outside the warehouse, 
in the place where S. used to deposit the bags 
before payment for them. Soon afterwards the 
wife of S. came and claimed payment for these 
bags. The prosecutor then sent for S., who, upon 
being asked respecting the twenty-four hags, 
said they had been placed there an hour 
previously by him, and demanded payment for 
them. The jury found that the bags had been 
so removed in pursuance of a previous arrange- 
ment between the prisoners : — Held, that S. w'as 
an accessory before the fact to the larceny. Beg. 
V. 3Iamihiq, Dears. C. 0. 21 ; 22 L. J., M. C. 21 ; 
17 Jur. 28'; 1 W. R. 40 ; 5 Cox, C. C. 86. 

A man and woman were jointly indicted for 
feloniously administering to C. a noxious thing 
to the jurors unknown, with intent to procure 
miscarriaere. C. being in the family w'ay, w^ent 
to the male prisoner, who said he would giver her 
some stuff to put her right, and gave her a light- 
coloured medicine, and told her to take doses of 
it till she became in pain. She did so, and it 
made her ill. She then went to him again, and 
he said the safest course wmuld be to get hef a 
place to go to. He told her that he had found a 
place for her at L., and gave her some more of 
the stuff, w^hich he said would take effect when 
she got there. They went together to L. and 
met the female prisoner, who said she had been 
down to the station several times the day before 
to meet them. C. then began to feel pain, and 
told the female prisoner of it, whereupon the 
male prisoner told the latter wfliat he had given 

C. They all went home to the female prisoner’s, 
and the male prisoner then gave C. another 
bottle of similar stuff in the female prisoner’s 
presence, and told her to take it like the other. 
She did so, and became very ill, and next day 
had a miscarriage, the female prisoner attending 
on her : — Held, that theie was evidence of the 
female being an accessory before the fact, and 
a party, therefore, to the administration of the 
noxious thing. Reg. v. IIolUs, 12 Cox C. 0. 463 ; 
28 L. T. 455. 

If a person knowingly invites another to a 
certain place, in order that he may be murdered, 
and he is murdered accordingly, that would con- 
stitute such person an, accessory before the 
fact to the murder, Reg. v. Mannim, 2 Car. k. 
K. 903. 

It is not essential that there should have been 
any direct communication between an accessory 
before the fact and the principal felon. It is 
enough if the accessory directs an intermediate 
agent to procure another to commit a felony ; and 
it will be sufficient even if the accessory does not 
name the person to be procured, but merely 
directs the agent to employ some person. Rex 
V. Coo;per, 5 Car. & P. 535. 

The prisoner had procured certain drugs and 
gave them to his wife, with intent that she 
should take them in order to procure abortion. 
She took them in his absence and d|qd the|i‘ 
efiEects. On an indictment against nltn foi;: 



found gmliy, m accessory after the fact. M(isc 
Greemem, 6 Car. & ?. 35. 

Where a person is charged as accessoiy after 


If two are indicted for jointly making a cor- 
rupt contract with a third person for the procur- 
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slaughter, it was objected that he was only an the fact to a murder, the question for the jury is, 
-accessory before the fact, and that in law there whether such person, knowing the offence had 
^cannot be an accessory before the fact to man- been committed, was cither assisting the mur- 
‘Slaughter: — Held, that he was properly found derer to conceal the death, or in any way 
guilty o£ masislaugliter. Reg. v. Gagloi\ Dears, enabling him to evade the pursuit of justice. 
B. 0. 0. 288 : 7 Cox, C. C. 253. Ih. r J 

Two men, having quarrelled, agreed to fight To substantiate the charge of harbouring a 
'with their fists, and to bind themselves to fight ; felon, it must be shown that the party charged 
»each put down 1/., so that 21. might be paid to did some act to assist the felon personally. Reg. 
the winner. _ The prisoner consented to hold the v. Chapgjle, 9 Car. & P. 355. 

21. and pay it over to the winner. Otherwise he Upon an indictment against a party as an. 
liad nothing to do with the fight, and he was not accessory after the fact in jobbery, proof of the 
present at it. ^ There was no reason to suppose prisoner’s knowledge of the felony, together with 
that the life of either man would be endangered, proof of his aiding the principal in disposing of 
'The men fought, and one of them received the fiuits of the robbery, is sufficient evidence of 
injuries of which he afterwards died. The comforting and assisting, to support the indict- 
pri&oner having been informed who was the ment. Reg. v. Butterfield, 1 Cox, C. 0. 89. 
winner, but not knowing of the other man’s A prisoner who employed another person to 
-danger, paid over the 21. to the winner : — Held, haihour the principal felons may be convicted as 
that the piisoner was not an accessory before the accessory after the fact, though he himself did 
fact to the manslaughter of the man killed, no act of relieving, and the prisoner may be 
Req. V. Taylor, 44 L. J,, M. 0. 67 ; L, li. 2 C. C. found guilty on the uncorroborated testimony of 
147 ; 32 L, T. 409 ; 23 W. B. 616 ; 13 Cox, the person who actually harboured. Rex v. 
^C. C. 68. J(irv}i>, 2 M. 6c Bob. 40. 

A., a lad who v/as a clerk in a banking-house, 
— ^ — Effect of 24 & 25 Viet. c. 94, s. 2.] — i ebbed his employers : after doing so, he went to 
^Section 2 of 24 6c 25 Yict. c. 94, only applies the lodgings of B., who was much older than 
'where the accessory might at common law have himself, and who had relations in America. A. 
been indicted with or after the conviction of the sta^ ed twenty minutes at B.’s lodgings ; and 
principal.. A per^son therefore cannot be tiicd after that, on the same night, A. and B. started 
for inciting another to commit suicide, although together by the coach, and went from Beading 
"that other commits suicide. Rex v Rueaell. 1 to Liverpool, intending to embark for America ; 
M. 0. C. 356. S. Reg. v, Leddington, 9 Car. — Held, that B. might be convicted as an acces- 
B. 79. -, 01 V after the fact, m haibourinsr. receivinsr. and 


After the Eact— -In what Cases.] — H. and S. 

■broke open a warehouse, and stole thereout 


-.oiy after the fact, m haibouring, receiving, and 
luamtaming A., the principal felon. Rex v. Lee, 
6 C. & P. .53r>. 

Although a statute which creates a new felony 


thirteen firkins -of butter which they earned will attach to that felon.y all the common -law 
along the street thirty yards ; 1 liey t hen fetched incidents to felony, so tlxat accessories thereto 
the prisoner, ho was apprised of the lobbery, v ill be included, yet it will go no further. Rex 
.and he assisted in carrying away the property ; v. Sadi, 1 Leach, C. C. 468 ; 2 East, P. G. 
lie was indicted for theft : — Held, that he was 748. 

•only an accessory, and not a principal. Rex v. A person is not to be convicted of larceny if 
JCing, B. 6c B. 332. it be doubtful whether he is an accessory befoie 


•only an accessory, and not a principal. Rex v. A person is not to be convicted of larceny if 
J{ing, B. 6c B. 332. it be doubtful whether he is an accessory befoie 

Where three persons agreed to utter a forged or after the fact. Reg, v. Mundug, 2 E. & F. 
mote, and one uttered it at Gospoit, and the other 170. 

two, by previous ^ncert, waited at Portsmouth, practice eeiating thereto. 

they were held to he accessories. Rex v. Soares, 

2 East, P. C. 974 ; B. 6c B. 2.1. Brand Jury — Different Findings.] — If achaige 

Several persons were tried upon one indict- agaimt an acce's-iOly is, that the principal felony 
ment, some as principals in murder, others as was committed by persons unknown, it is no 
.-accessories after the fact. The principals weie objection that the same grand jury has found a 
ooiivicted of manslaughter : — Held, that those bill imputing the piincipal felony to J. S. Rex 
•charged as aceessork^ might rightly be convicted v. Bush, B. 6c B. 372. 

-as accessories to manslaughter. Reg. v. Rtehurds, 

46 L. J., M. 0. 2(H) ; 2 Q. B. D. 311 ; 36 L. T, Trial.] — Where a principal and an acces- 

.377 ; 13 Oox^ 0. C. 611. sory are indicted together, they will not be 

A. & B. were in partnership, and B., in fraud of allowed to sever in their challenges so as to 

the partnership, disposed of the goods of the be tried separately. Reg. v. Fhher, 3 Cox, 

ifirm to (he prisoner, who knowingly received the C. C. 68. 

jsame. Semble, that the prisoner might have been An accessory after the fact indicted in the 
indictCKl and oonvictcil as an accessory to or aftei ordinary way with the principal felon, may, 

the fact to the felony, either at common law or since 11 & 12 Vict. c. 46, s. 2, be tried be- 

under 24 & 25 Viet. c. 94, ss. 1, 3. Req. y. Smith, fore the principal. Req. v. Ilansill, 3 Cox, 
39 L. J., M. C. 112 ; L. B. 1 C. C. 266 ; 22 L. T. 0. C. 597. 


.654 ; 18 W. 11. 932; 11 Cox, 0. C. ! 


The act of aiding and assisting being a felony 


A. was indicted for the wilful niuidcr of B., by 4 Geo. 4, c. 64, s, 43, the defendant might he 
And 0. was indicted for receiving, haibouring, indicted before the principal had been trie<l ; 
and assisting A., well knowing that he had and the prosecution need not be instituted 
•committed the felony and murder aforesaid: — within one year after the offence committed, 
Held, that if the offence of A. was reduced to as required by 16 Geo, 2, c. 31, s. 4. IloUowmj 
manslaughter, 0. might, notwithstanding, be v. Reg., 2 Den., C. C. 287 ; 17 Q. B, 319 ; 15 Jur. 
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ingan East India cadetship, one may be conyictcd, 
though the other is acquitted. Bex v. Tanqart 
1 Car. & P. 201. 

Indictment — Form of.] — In indicting a person 
for felony, since 11 & 12 Viet. c. 46, it is imma- 
terial whether he is a principal in the first or the 
second degree, or an accessory before the fact, as 
in either case he is indictable as a principal. 
Reg, V. Mannmg^ 2 Car. & K. 903. 

Semble, an indictment of an accessory should 
contain a positive aveimcnt that the principal 
was guilty. Beg. v. Bead, 1 Cox, C. C. 65. 

An accessory after the fact to a felony cannot 
bo convicted upon an indictment charging the 
commission of the felony only ; he should be in- 
dicted as an accessory after the fact. Beq. v. 
Fallon, L. & C. 217 ; 32 L. J., M. C. 66 : 8 Jur. 
(■N.S.') 1217 ; 7 L. T.471 ; 11 W. E. 74; 9 Cox, 
C. C. 242. 

An indictment in two counts charged A. and 
B. jointly with stealing. A third count charged 
A. alone with receiving the stolen goods. At the 
trial no evidence was offered against B., and he 
was acquitted, in order that he might be called 
as a witness against A. A. was an accessory 
before the fact to the stealing by B., and he 
afterwards received the stolen goods. The juiy 
returned a verdict of guilty against A., which 
was entered upon all the counts :—Held, that he 
was not entitled to an acquittal upon the first 
two counts by reason of the piincipal, B., hav- 
ing been acquitted, the 11 & 12 Viet. c. 46, s. 1, 
having made the crime of being an acces^oiy 
before the fact a substantive fclonv. Beq v 
JIvgJm\ Bell, C. C. 242 ; 29 L. J., M C 71 • G 
Jur. (N.b.) 177 ; 1 L. T. 450 ; 8 W. E. 195’: 8 
Cox, C. C. 278. 

Held, also, that there w^'as no inconsistency in 
the verdict found by the juiy, and entered upon 
all the counts, and theiefoie the conviction 
could be supported. Ih. 

Three persons were chaiged with a larceny, and 
two others as accessories in separately receiving 
portions of the stolen goods. The indictment 
also contained two other counts, one of them 
chai gin g each of the receivers separately with a 
substantive felony, in separately receiving a 
portion of the stolen goods. The principals w'eie 
acquitted Held, that the receivers might be 
convicted on the two last counts of the indict- 
ment. Beg. V. PMam, 9 Car. & P. 280. 

Inciting a servant to steal any silk that may 
be in the servants care, without* further defining 
the particular silk to be stolen, is sufiicientlv 
support a conviction. Beg, v. Qiiail, 

If two persons are indicted for muider, the one 
as a principal in the first degree, and the other 
as being piesent, aiding and assisting to commit 
It, the jury may find the principal in the first 
degree not guilty, and convict the principal in 
the second degree. Bex v. Taylor, 1 Leach, C. C. 
360. S. a, nom. ShavTs Case, 1 East, P. C 
ool. 

An indictment stated that a certain evil-dis- 
posed person stole certain goods ; that L C 

r to ; K. 0. (lul the mme j 
that E. M. received a portion of the propertv 
knowing it to liave been stolen ; it also cliargccl ! 
A and the before-mentioned E. C. as receivers. 
All these persons having been found guilty the 
conviction was held good against all except 
L. O., who was merely chaiged as accessory 
before the fact, and judgment was given as to 


the charges of receiving only. Beg, y. Caspar, 9 
Car. & P. 289 ; 2 M. C. C, 101. 

A count charged A. with the murder of B., andl 
also C. and D. with being present, aiding and' 
abetting A. in the commission of the murder. A. 
was an insane person : — Held, therefoic, that C. 
and H. could not be convicted on this counts 
Beg. V. Tyler, 8 Car. k P. 616. 

Joinder of Counts.] — A count charging 

a person with being accessory before the fact, 
may be joined with a count charging him with 
being accessory after the fact to the same felony,, 
and the prosecutor cannot be required to elect 
upon which he will proceed, as the party may be 
found guilty upon both. Bex v. BlacMm, 8^ 
Car. & P. 43. 

Principal and Accessory.] — ^Where an indict- 
ment contains two counts, the first charging the* 
accused person as principal in a felony, the 
second charging him as accessory after the fact 
to the same felony, the prosecution must elect 
upon which count they will pioceed. Beg. v.. 
Brannon, 14 Cox, C. C. *394. 

Evidence.] — A person indicted as an accessory^ 
befor the fact cannot be convicted of that charge 
upon evidence proving him to have been present, 
aiding and abetting. Bex v. Gordon, 1 Leach, 
C. C. 515 ; 1 East, P. C. 352. 

An indictment against an accessory to a felony, 
committed by a peison unknown, cannot be sup- 
ported if it appears that the principal feloru 
acknowledged his guilt before the grand jury. 
Bex V. Wallier, 3 Camp. 264. 

An accessory may con ti overt the guilt of the 
principal, notwithstanding the record of his con- 
viction. Bex V. Smith, 1 Leach, C. C. 288. 

An aveiment of the conviction of the principal' 
is supported by the production of the record,, 
how’ever erroneous the judgment may be. Bex' 
V. Baldwin, 3 Camp. 265, 

On an indictment against an accessory, a con- 
fession by the principal is not admissible in evi- 
dence to prove the guilt of the principal. Bex 
V. Turner, 1 M. C. C. 347. 

It must be proved aliunde, especially if the- 
principal is alive. It. 

Statements made by a principal are not evi- 
dence against an accessoiy before the fact,, 
although the act was the consequence of suck 
previous incitement of the prisoner. Beq. v. 
Bead, 1 Cox, C. C. 65. 

On the trial of an accessory in murder, the* 
principal not being then on his trial, evidence is 
admissible of statements made by the principal! 
in the absence of the accessory prior to the act 
charged as the murder, tending to show that it 
was done with malice ; but statements of the* 
principal in the absence of the accessory, de- 
scribing the occurrence, are not admissible. Beq. 
V. JPym, 1 Cox, G. 0. 339. 

Sufficiency of.]— -Proof that a man occa- 
sionally visited coiners ; that the rattling ofr* 
money was occasionally heaid with them ; that 
he was seen counting something, as if it was 
money, when he left them ; that on coming to* 
their lodgings just after the apprehension he* 
endeavoured to escape, and was found to have 
bad money about him ; is not sufficient evidence 
to implicate him as counselling, procuring,, 
aiding, and abetting the coiners. Bex v. Isaacs^ 

1 Euss. C. & M. 216. 
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A statement by a prisoner that A, had pro- 
posed to him to murder B. on the tollowing 
night, and that he (the prhoner) agreed to go, 
but did not do so, is not of itself evidence that 
the prisoner was accessory before the fact to the 
murder of B. by A. on that night. Beo. v. 
Talfovrd, G Cox, G. 0. 338. 

Evidence that A. was privy to a plot to 
murder B. by explosive machines, is sufficient 
to go to the jury on counts charging A. with the 
murder of C. (accidentally killed by the explo- 
sion) — with conspiring to murder him, and as an 
accessory to the fact. Bra. v. Bermrd. 1 
F. & F. 240. I 


B. OFFENCES GENERALLY. 

I. FELONY. 

1. Rights of the Crown^ 1133. 

2. TalicVifg of Assignments hi/ Felons^ 1136. 

3. Ffoct of Far don^ 1138. 

4. Clrll Remedy sus 2 )ended until Proseeutlon, 

1139. 

5. Other Fohits relating to., 1141. 

6. Comjxmndlng Feloyues and Informations. See 

post, col. 1*607. 

7. Contracts for Com 2 )romise of. See Con- 

tract. 

1. Eights of the Crown. 

Before 33 & 34 Viet. c. 23 — Legacies.] — Wheie 
the legatee of a promissory note bequeathed by 
will is convicted of felony, the forfcituie caused 
by such conviction does not divest the executor 
of his right to sue the maker, though he is a 
trustee for the crown in respect of the proceeds 
of the suit. Bishop v. Curtis^ 18 Q. B. 878 ; 21 
L. J., Q. B. 391 ; 17 Jur. 23. 

A testator devised real estate to his widow foi 
life, and at her death to trustees, to sell and pay 
part of the proceeds to B , who committed a 
felony, but had undergone his punishment before 
the widow’s death : — Held, tliat his interest was 
not f 01 felted to the crown. Thonqmon, In re^ 22 
Beav. 506. 

The testator also directed his trustees to pro- 
vide a fund out of his personalty and other real 
estate, to secure an annuity for his widow. The 
fund was provided : — Held, that B.’s interest, 
being vested, became forfeited to the crown by 
his conviction for felony in the widow’s life, 
though he had undergone his punishment pie- 
viously to her death, Ih. 

A stock legacy, and a share of residuary per- 
sonalty expectant on the death of a tenant for 
life, bequeathed to a minor, payable at twenty- 
one, with a limitation over m the event of his 
death under twenty-one, are interests which, 
prior to the 4th July, 1870, were forfeitable to 
the crown on the conviction of the minor for 
felony. Bateman's Trusts, In re, 42 L. J., Ch. 
553 ; L. R. 15 Eq. 355 ; 28 L. T. 395 ; 21 W. E. 
435 ; 12 Cox, C. C. 447. 

On a petition by the attorney-general for 
payment to the crown of personal property of a 
felon : — Held, that a conviction in New South 
Wales was sufficient to support the petition. 
Ih. 

A father bequeathed to his son S. “the in- 
terest of 2,OOOL to be paid him by my executor 
yearly so long as he lives, and then the principal 
to be divided amongst my real sons and daughters 
that are living except my son that has the in- 


terest paid him.” The will contained no resi- 
duary gift. The father left S., and eight other 
children, who all predeceased S. One of the 
eight children was convicted of felony during 
the life of S , and died in prison. His interest 
under the will having been claimed by the 
ciown : — Held, that the claim could not be sus- 
tained. Bacls's Trusts, In re, 27 L. T. 477. 

Intestacy.] — A., the wife of a felon under sen- 
tence of transportation, died intestate, leaving 
pioperty acquired after the conviction of her 
husband : — Held, that kSucIi property belonged to 
the crown as accrued to the felon, and not to the 
next of kin of the wife. Coomhes v. Queen's 
Prootor, 2 Eob. Bcc. Rep. 547 ; 16 Jur. 820. 

Groods Stolen.] — Goods of an adjudged felon, 
stolen from his house, in the possession and occu- 
pation of his wife, may be described in an indict- 
ment for larceny as the gooils of the Queen. But 
the house cannot be so described without office 
found. Reg. v. Whitehead, 2 M. 0. C. 181. 

Bight of Action] — A right of action for 
damages is not forfeited to the ciown upon a 
conviction for felony. Fleming v. Smith, 12 Ir, 

C. L. E. 404. 

But a right of action, in respect of money had 
and received, money paid, and upon an account 
stated, IS foif cited. Ih. 

\ Plea to the money counts, that the plaintiffi 
had been convicted of felony, and sentenced to 
I six years’ penal servitude ; and that the causes 
of action accrued after the plaintiff was con- 
victed, and before he had endured the punish- 
ment to wffiich he was adjudged ; and that, by 
icason of the conviction, the moneys and rights 
of action for recovery thcieof, became forfeited 
to the crown, and had not since been restored. 
Replication, that the felony was not punishable 
with death, and that before action, and after 
sentence, the sentence and punishment had been 
commuted, and that the plaintiff' had endured 
the full term of the commuted punishment, is no 
answ'er. Ih. 

Settlements.] — A., upon his marriage with B., 
settles land of 400Z. per annum for her jointure, 
and covenants, that if the particular lands so 
settled should not yield 400/. per annum clear, 
B. should ha\ e so much of the rents of the residue 
of the settled estate as should make up the said 
I 400/. pel annum. A., being attainted of high 
tieason, his estate became foifeited, and was 
granted by the crown to J. S. The particular 
jointure lands did not amount to 4U0?. per 
annum : — Held, that the jointress is entitled, as 
against the grantee of the ciown, to have the 
deficiency made good. Eustace v. Kelghtlcij, 4 
Bio. P. C. 588. 

Qumre, wdiether a foreign woman who marries 
a subject of England attainted for high treason 
shall forfeit her poition to the king. Brmimond 
V. BccJter, 9 Mod. 100. 

The income of certain personal property is 
given to A. for life ; and after his decease to B. 
A. is convicted of a capital felony, and receives 
sentence of death, which is commuted into trans- 
portation for life : — Held, that B.’s interest does 
not take effect by the forfeiture of A., and mat 
the crown is entitled to the income during the 
life of A. Hlett v. Att.-Qen., 5 L. J. (o.B.) Ch. 69. 

A settlement contained a provision, that if any 
of the children who were the objects of the 



an estate the ciown* or its ni the ofi ce of the secretary of state, and 

jcct to all charges fairW biiid'. « u crown ot the estate of 

h leferciice to it, although of forgery, held 

subject to debts at large non-existence of that 

cases has the same equity to ^ ^ * 

conveyance on the giound of 
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settlor’s bounty should, previously to the assign- the court would not decree a foreclosure against 
ment to him ot the trust property, have alienated the crown, but directed the mortgagee should 
his expectaiit shaic, then his share {-hould be hold and enjoy till the crown thought proper to 
forfeited and belong to the others. One of the redeem the estate. I^owell v. Knowles, 2 Atk. 
children, befoie the assignment to him, and 224. 

before his shaie vested, committed a felony, and J. S., having made a mortgage of his estate, 
then executed a deetl pui porting to be an assign- was afterwards outlawed for high treason. The 
ment of his share Held, that this operated as attorney-general on behalf of "the crown was 
a forfeiture to such of the others as weie entitled admitted to redeem. Att,-Gen. v. Crofts, 4 Bro. 
to take under the settlement, and was valid P. C. 136. 

against the mown. BJalie v. Burnett, 2 Drew. The title deeds of a leasehold estate were de- 
J ’ '^-1 5 8 Jur. (n.s.) 812 ; } osited with bankers by way of equitable mort- 

oL. T.886; 10 W. R. 767. gnge, for securing the balance of a running 

T 71 1 n £ • 1 , account. The party making the deposit was 

J!reenolds.J-~Freehol(ls of inheritance which, subsequently convicted of felony. A bill was 
his death, belong to a man who tiled by the bankers, claiming to be equitable 
c les telo cle se, do not escheat to the crown, but moitgagees by virtue of the deposit against the 
?w '"v attorney-general for a sale of the property 

i’ffi V “h ’ 1 ’ Pt ^ Held, that the ootirt had no inrisdiotion, the 

Affirmed on appeal, t Jur. (N.s.) 0S9 ; 4 b. T. legal estate being in the crown, to decree a sale of 
' T^Pi hi . 1 , the estate, nor any power to compel a conveyance 

P plaintiffs, as equitable mortgagees, 

into couit. One of the ownei-s was afterwaids entitled to hold possession of the propeity until 
convicted of felony, and sentenced to tianspor- the crown should think fit to redeem. J*Lc« v 
tation for seven yeais, after the expiration of Att.-Gai., 3 Y. & Coll. 342; S L. J., Ex! Eq 

which he claimed Ins share of the purchase- 28. 

money : — Held, that the money retained its _ 

character of realty, and was not foi felted to the Personal Property.] — Personal property not 
mown. Ilarrop, In re, 3 Diew. 726 ; 26 L. J belonging to a felon convicted of simple larceny, 
C’h. 616 ; 3 Jur. (n.s.) 380 ; 5 W. R. 440. sentenced to tianspoi tation, at the time of 

In Att^-Gduy. Sund^ (Haul. 488; 2 Fieem. ^nit accruing due to him afterward, 

129 ; 3 Ch. Rep. 33), it was held that the tmst time of tiaiisj ortation has expired, is 

of a teim attciK’ing on the inheritance was not to the crown. Role^is v. WaJter, 1 

forfeited by the fehuy of the cestui que tiust, 

because it was no muie than an accessoiy to the Allthegnuls and chattels of a peisoii convicted 

inheiitance, which was not foifeited. It is not folony, which he had at the time of his con- 

<leniod, however, that wheie a teim is attending Y®ti®n, or which came to him since, and before 
on the inheritance and the king extends the ^ expiration of his sentence, or the period of 
‘inheiitance, he shall have a light to the teim. pardon, and also all moneys in the funds 
V. JjTcw’, 2 Vein. 389. standhig in the names of the trustees for the 

A., seised (>f a fuehold lease for lives, is in- ^^®^^®^^ P®^’'^®n, are forfeited to the crown. 

<lictf(l and found guilty of coining Held, that Staphton, 9 I . J. (o.s.) Ch. 263. 

the whole estate is foifeitcd to the crown, not- Wheie the husband was attainted of felony, 
withstanding the proviso in the act of 8 Is. 9 pardoned on condition of transportation, 


withstanding the proviso in the act of 8 Is 9 pardoned on condition of transportation, 
Will. 3, c. 26, that no offence made treason or aftenvaids the wife became entitled to some 

felony by that act shall extend to make any coi- estate, as orphan to a freeman of London, 

1 notion of hi nr rl -xr r» ri thiS 1 ersonal Psf-n.fA ilnnrnpil ■f'n Kol mi IV 


teioiiy by that act shall extend to make any coi- estate, as orphan to a freeman of London, 

inption of hlocd. Horton v. Kirton, 4 Bro. P. 0. 1 ersonal estate decreed to belong to the wife 

IIL ’ ^ sole. K'eu.sumeY. Boivijer, 3 P. W. 

A sentence of outlawry for felony ck es not dc- 

prive a party ot the light of absolutely dispcsino' CTi-antcc of goods of a felon shall have an 
of the foe cf his pi opeity, or directing the exeem cf them, wherever they are. Ano7u 

tion of^a trust. 2Iaerae v. Maerue, Mach A R. 

04o. C.,'r\ox!ii. Maeruey, Jlirndman 6 Cl wF -d -x* -i .-v , 

212. * * * A — Order made under the Escheat 

Lands being settled by H. on sons of R sne- 1 ^ reference to in- 

eessively in tad male, with diveis lemamdeis peison convicted of felony in 

over, and the ultimate reveision to H and his ^ tiustee of stock standing in 

heirs. H. is attainted of treason ; and aftei wauls the petitioner, and wtoher any 

B., the issue in tail, being in possession under the rS ^^® c^owi^ 

limitations, suffers a rtcovciy. Qufcre if it is ^ attorney-general 

not a bar to the reveision vested in the eiown bv mown wnth notice of the appli- 

attainder. BIosso v. ClanmonV l Blm^h 62 ^ 281 

The feoffee shall retain the land to his own L affidavit of one of the clerks of the 
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assgimient Lut the sale must be bona fidp 
niid not colourable and merely for the nur- 
l^se of avoiding the foifeiture on conviction 
V 81 Beav. 351 ; 81 L j^Ch 

W n.i T. 739: 11 

chJttelfafcff > ana 

cnattcls attei the oftence committed, and befoie 

ine Claim ot the ciown, upon valuable con. 

traiibaction. 

Y.B)tidU}f^ 1 Hare, 219 ; 6 Jur. 254 

iromt^rlf bankiuptcy 

liom the foar of ciimmal process is valid ^ Jbe 

committed the oftence is a fraud. BucMeu v 
htaideton, 9 L. J. (o.s.) Ch. 268. 

A yoluntary settlement of personal estate 
executed m favour of a wife and children aftei’ ‘ 

xeai of conviction, is invalid against the crotvii 

L J S 2-« ! 

n. J., til. 224 9 Jur. fN.S.) 570 -7 L 7 (U • ’ 

il W E. 27(J ; 9 Cox, C. C. 279 ’ ' . 

Although, by contemplation of law, the whole ^ 
time during which assizes continue at one place 
for some pin poses as one legal day 
jet the pai ticular day on which a comuction’ 

"’Ecu necos- 

’v^hele a convicted felon r 
Jiiadc a bona fide assignment of goods after the ° 
<ommissioii-cIay of the a&sizos, but befoie the 1 
■clay on which he ■was actually convicted ; — Hold 
that the assignee could piove the actual dav of s. 
tlie conviction, althougii the recoid mentioned a 
«uly tlio commission-day, and that the assign' si 

10!)’. ^ Jur. 411 ; 0 Cox, C. G. 1 

t^y^iui'-ouerontheeve C( 
i ofleiico, which assigns oi 

vMthn w Ee buppoitod p: 

rSii^'.irEin?”' i; 

In J.anuary, 181."), A. was convicted of hiisamv le 

Jipiil tollo-vving, he conveyed away certain In 
■estates m which ho had a life inteie.st, by lease a 
^nd release ;-Held, that this convej4nco w7s hr 
2 <ihd against tJio mown, theie having been no v 

I e, a^d then in trust for his son, and on the L. 
ticxt day A is convicted of the felony, this con- 
veyance will be void as against t ho “n. tra 
j)Iu7ewood V. B dkes, 6 Car. k, B. 144. 
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; v. Pearson, 25 W. B. 

^ Ground of Insanity— 

Effect of Assignment by.]— A person being in 
■ P“f°? a charge of felony, in order to avoW a 
foifoiture of his property m the event of a con- 
V ctiou, executed a voluntary deed, assigning 
his personal estate to his biother absolhely. 

guilty, on the ground of 
l!™f opered to be imprisoned as a 

thot*tt,7^“f “f 7^®'' pleasure :— Held, 

r ? V ’ 'vithout consideration, and 
executed by an insane poison under a total 
misappiehension, was inoperative, and that the 
un(W®f7‘^*'tr El other took no interest 

fi?oi c &. 27b W.B.357; ■ 

Property vested in Mortgagee on Trust.! 

Section 8 of the Felony Act, 1870, whmh 
totheV' the time he IS subject 

iim nicapableof alienat- 

Jttpr7, I*®* apjjiy to property 

Hp*^pp ,1 convict as trustee or mortgagee. 

Ho could consequently alienate such propli'ty 
betore t..e Trustee Act, 1893, by s. 48 of vSoh 
It IS piovided that property ^o vested shall 
remain m tlie convict. llry an<l the Bebc^ure 
Coi'inimtum^ In re^ 8 B. 820 ; 42 W. B. 533 . 

3. Effect of Pardon. 


':%m 


Exww of Power of Eevocation.l— A felon 

esbrtPto^®^®”? conviction, conveyed real 
estate to trustees upon certain trusts, resorvino' 
to himself a power of revocation. Whilst still 
undischarged he borrowed a sum of money, and 
hj a memorandum, agreed that it should bo 
■charged upon his settled estate ;— Held that the 
charge was an equitable ex- 
S)wtr revocation, and that such 

.^War was duly exercised in favour of the 


n 8:''''“^®®! to ■'i felon under the sign 

e “eat sea’’''" T ;'® ‘ t^® 

® §1.®^ ®0'E , V. Piiv/es, 2 Kay A ,J. 623 • 

e 2.) L. B, Ch. 677 ; 4 W. H. 6lk 

f '*V®' in'otoots felons whose 

t soiitencos have been lemittod by the governor of 
1 < penal colony, in the enjoyment of propert'v 

■ .acquired by them, not only by 

- Umir own mdustiy, but also by other nLnl 

- cornhtml®.?’ t'"^®’'® ^ wEo had received a 

■ oofitii? ^ pardon &nh,so lueutly became 

1 ramVmslT'*’ ®'‘®P “ Class which could not be 

pioi)ertv7,e'*^®®'t''*l®7’ ^Eaie of personal 
’ i e da i “ "’El long before 

etniT,rt!;= conviction, ho was entitled to 
’ i ll® against the ciowii. JJj, 

Ins obit, ®““Eles a felon who 
an action mrespe“t otly o°f property to wldch ho 

is pardon, under 6 & 7 Viet. c. 7, 

wmatmP 7 ''fe®® exempted from its 

opoiation. MiaJiey. Sarnett, 2 Drew. & Bin. 

L. T. /J loV (tt-®-) 8121 6 

In J^33, A. wLas convicted of felony and 

toT7mlf ■ ^7 7“® enfEled 

to a land, contingently on her .surviving her 

mother. In 1846, A. obtained a oondrtionS 

Wire in Ih.jJ. On a petition by the crown for 
payment, the court, without deciding the right 

t“he wffe“'‘'r^' *® ad«Ltofof 

the w lie. Harrington, In re, 29 Beav. 24 

A party sentenced to death for felony which 
sentence was commuted to transpoitation for 

colow ™ a p«al 

colony .—Held, that such pardon did not alter 
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the effect of the attainder in Testing his property- 
in the crown. Clmreh^s TF/ZZ, In re, 16 Jm. 517. 

A., possessed of a lease for years, is outlawed 
for treason, the king grants aw'-ay the tei’m ; the 
outlawry is reversed, the term ought to be re- 
stored. Peyton v. AyVff, 2 Vern. 312. 

Where a legacy was given to a person when he 
should attain the age of twenty-one, and if he 
should die under that age, without issue, over ; 
and the legatee committed a felony and under- 
went the punishment to which he was sentenced 
for the offence before he attained twenty-one, 
which punishment, by the 9 Geo, 4, c. 32, s. 3, 
operates as a pardon, and restores the felon to 
his civil rights. It was held that the legatee, 
upon attaining twenty-one, was entitled to the 
legacy. Stokea v. Holden, 1 Keen, 145 ; 6 L, J., 
Ch. 291. 

Where the husband was attainted of felony, 
and pardoned on condition of transpoitation, and 
afterwards the wife became entitled to some 
personal estate, as orphan to a freeman of 
London, this personal estate decreed to belong to 
the wife as a feme sole. Xeioisome v. Bowuer, 3 
l\ W. 37. 

And see post, col. 1920. 


4. Civil Remedy suspended until Prose- 
cution. 


When Action Maintainable.] — Where a debt 
arises out of a felonious act of the debtor, the 
civil remedy is suspended only' until public 
justice is satisfied. JJudley and We,st Bromw'i eh 
Banhinq Co. v. Bpttfle, i Johnb. ^ H. 14 ; 2 
L. T. 47 ; 8 W. R. 351. 

Therefore, wdiere a party, wdio claimed to be a 
creditor for the amount paid by’- him on a forged 
cheque, had commenced a pio&ecution upon 
which a true bill was found and the prisoner 
was arraigned, but the prosecutor had abstained 
from bringing on the trial bydiiection of the 
judge, -who thought the ends of justice satisfied 
by sentencing the prisoner for another forgeiy, 
to which he had pleaded guilty : — Held, that he 
had done enough to satisfy the rule of law, and 
that his civil remedy levived. Ih, 

A., a banker’s clerk, misappropriated the 
moneys of his employers, but the false entries 
relating to the transactions were not discovered 
until after his death. The banking company 
having filed a bill in equity against his legal 
personal representative for an account, the 
defendant demurred, on the ground that the acts 
of A. were felonious, and therefore could not be 
made the ground of a suit in equityL The rule 
of public policy not applying, the demurrer was 
overruled. Wiehham v. Gatrell, 2 Sm. & G. 353 ; 
2 Eq. R. 805 ; 23 L. J., Ch. 783 ; 18 Jur. 768 : 2 
W. R. 673. 

The civil remedies for suing the felon, which 
belong to the person whose property has been 
feloniously taken, are suspended, after the dis- 
covery of the commission of the offence, until 
the conviction of the felon, in order that the 
dignity of the law may be vindicated by the pro- 
secution and conviction of the felon. But it is 
indifferent by whom the felon is prosecuted. 
Choiune v. BaqJh, 31 Bcav. 351 ; 31 L. J., Ch. 
757; 8 Jur. (N.S.) 1028; 6 L. T. 739; 11 
W. R. 5. 

Where a claim is founded upon a matter whicli 
might be the subject of criminal proceedings, the 
person seeking to enforce it must prosecute foi* 
the criminal offence before he can sue in a civil 


action — per Halsbury, L. 0. Vermm v. Watson^ 
60 L. J,, Q. B. 472 ; [1891] 2 Q. B. 288 ; 64 L.l\ 
728 ; 39 W. R. 520 ; 56 J. P. 85. 

Money embezzled by the felonious act of a 
clerk, and applied by him in the purchase of 
property, cannot be recovered in civil proceed- 
ings, nor can such property be followed or 
claimed. Co.e v. Paxton, 17 Ves. 329 ; 11 R. R. 
95. 

In an action for the recovery of a brooch, the 
pleas being not guilty and not possessed, the 
jury found a verdict for the plaintiff. A rule 
tor a new trial having been obtained, on the 
ground that it appeared that the brooch was* 
taken by the defendant under such cii cumstances- 
as to prove a charge of felony, and that the judge 
ought therefore to have nonsuited : — Held, that 
the judge was bound to try the issues on the 
record, and that he was right in not having non- 
suited the plaintiff. Wells v, Ahrahams, 41 L. J.^ 
Q. B. 306 ; L. R., 7 Q. B. 554 ; 26 L. T. 433 ; 20 
W. R. 659. 

All action cannot be maintained where a 
declaration alleges a case of felony ; sccuSy 
where the declaration alleges only a misdemeanor. 
Fissington v. Hutchinson, 15 L. T. 390. 

In an action by a woman for assaulting her 
and forcibly violating her person, whereby she 
was delivered of a child, the judge, upon her evi- 
dence, directed a nonsuit : — Held, that the direc- 
tion was right, for if a lape had been committed 
no action would lie until after the defendant 
had been piosecuted; and if the plaintiff had 
consented she could not maintain an action for 
the assault. Wrllock v. Constantine, 2 H. eSc 0. 
146 ; 32 L. J., Ex. 285 ; 9 Jur. (N.S.) 232 ; 7 
L. T. 751. S. P., Quintan v. Barker, Beat. 47. 

An insurance company granted a fire policy to 
S., and during the currency of the policy S.’s* 
wife feloniously burnt the property insured. 
The company, not admitting any claim on the- 
])olicy, bi ought an action against 8. and his 
wife for the damage done by the act of tho 
wife : — Held, that the action for the felony, if 
it were maintainable, was maintainable without 
showing that the felon had been prosecuted- 
Midland Insurancu^ Co. v. Smith, 50 L. J., Q. B.. 
329 ; 6 Q. B. D. 561 ; 45 L. T. 411 ; 29 W. R. 
850 ; 45 J. P. 699. 

In an action for the seduction of the plaintiff’s* 
daughter a paragraph of the statement of claim 
alleged that the defendant administered noxious 
drugs to the daughter for the purpose of pio- 
curmg abortion Held, that the paragraph 
could not be struck out as disclosing a felony for 
which the defendant ought to have been prose- 
cuted, inasmuch as the plaintiff was not the per- 
son upon whom the felonious act was committed,, 
and had no duty to prosecute. Appleh/ v. 
Pra7iMin, 55 L. J., Q. B. 129 ; 17 Q. B. B. 93 ; 54 
L. T. 135 ; 34 W. R. 231 ; 50 J. P. 339. 

It is not necessary for the owner of stolen 
goods to prosecute the thief to conviction before 
he can recover them in an action against an 
innocent third person. Zee v. Bayes, or Rokin- 
son, 18 C. B. 599 ; 25 L. J., 0. P. 249 ; 2 Jur. 
(N.S.) 1093. S. P,, 'White v. Spettigue, 13 M. 
W. 603 ; 1 Car. & K. 673 ; 14 L. J., Ex. 99 ; 9 
Jur. 70. 


' Debts Provable in Bankruptcy — Claim Arising^ 
I out of Pelony — No Prosecution.] — Bankers* 
allowed a customer to overdraw his current 
I account on his depositing with them as security 
i for the overdraft some bills of exchange dravn 





by him upon, and purporting to be accepted by, 
a third person. After the customer had over- 
drawn his account the bankers discovered that 
the acceptances were forgeries. They then com- 
municated wdth the customer, and ultimately 
gave up the forged acceptances to him, receiving 
from him in exchange joint and several promis- 
sory notes of himself and his father. The 
customer was afterwards adjudicated a bankrupt. 
The notes were not paid at maturity : — Held, 
that though the bankers had not prosecuted the 
bankrupt for the felony, and wdiether they had 
or had not agieed not to prosecute him, they 
were entitled to prove in the bankruptcy for the 
balance due to them upon the bankrupt’s current 
account. Leslie^ parte, Guerrler, In re, 51 
L. J., Ch. 689 ; 20 Ch. D. IBl ; 46 L. T. 548 ; 30 
W. K. 344 ; 15 Cox, 0. C. 125— C. A. 

Per James and Bramwell, L.JJ. : — Even if a 
person injured by a felony is debarrel from 
proving in the bankruptcy of the felon in re- 
spect of the injury until he has prosecuted the 
felon, the obligation to pro-secute does not extend 
to his trustee in bankiuptcy, though the injured 
person himself tendered his proof before his own 
bankruptcy. Ball, parte. Shepherd, In re, 
48 L. J., Bk. 57 ; 10 Oh. D. 667 ; 40 L. T. 141 ; 
27 W. B. 563 ; 1 1 Cox, 0. C, 287— C. A. 

Per Baggallay, L.J. ; — A person who has been 
injured by a felony is not allowed by the policy 
of the law to seek civil redress, if he has failed 
in his duty of bringing or endeavouring to bring 
the felon to justice. And the tiustee in bank- 
ruptcy of the injured person stands in no better 
position than he himself. Ih. 

But this rule does not apply whore the offender 
has escaped from the jurisdiction, before a piosc- 
cution could have been commenced by the exer- 
cise of reasonable diligence. Ih. 

Statement of Claim showing Felony.] — A 

statement of claim is not demurrable on the 
ground that it shows the cause of action to be a 
felony for which the felon has not been prose- 
cuted. Boope V. B^Arigdor, 10 Q. B. D. 412; 
48 L. T. 761 ; 47 J. P. 248. 

Staying Proceedings.] — In an action for 

damages for acts amounting to a felony : — Held, 
that the court should not interfere summarily to 
stay the action on the ground of the unpiO'e- 
cuted felony m the absence of an application fui 
the purpose by either party. 8. v. 8., or A. v. B., 
16 Cox, C. C. 566 ; 24 L. B. Ir. 235. 

5. OTHEE Poraxs EELATIIS^G- TO. 

Act of Bankruptcy — Convicted Felon not com- 
plying with Debtor Summons.] — Notwithstand- 
ing the provision contained in s. 8 of the act 83 
A 34 Viet. c. 23, that every convicted felon shall, 
during the time while he shall he subject to the 
operation of the act, be incapable of alienating or 
charging any projjcrty, such a convict can pay a 
debt which is claimed by a debtor summons 
issued and served on him after his conviction, and 
if he fails to pay the debt within the time 
limited by the summons, he will commit an act 
of bankruptcy, upon which an adjudication can 
be made against him. Gra ve^i, Bx parte, Harris, 
In re, 61 L. J., Ch. 1 ; 19 Oh. D. 1 ; 46 L. T. 397 ; 
30 W. E. 51 ; 46 J. P. 70 ; 14 Cox, C. C. 629 ; 15 
Oox, C. C. 118—0. A. 


dated in July, 1869, devised and bequeathed all 
her real and personal estate to T. K. in trust for 
her sister M. C. for life, and after her decease 
upon trust to pay to or permit H. 0. H. to receive 
the Intel est for his life, but if he should become 
bankrupt, or publicly insolvent, or should com- 
pound with his creditors, or should assign or in- 
cumber his interest under the trust, or any part 
thereof, or should otherwise by his own act, or by* 
operation of law, be deprived of the absolute 
peisonal enjoyment of the same interest, or any 
paH thereof, then, and in either of such cases, 
the trust in favour of H. C. D. should be void^ 
and T. K. should thenceforth apply the interest 
for the maintenance, education, and support of 
the children of H. C. D. The testatrix died in 
1871, and M. C. died in 1881. In July, 1878, H. 
C. H. was convicted of felony, and sentenced tO“ 
ten years’ penal servitude. Before the expiration 
of his sentence he obtained a ticket-of -leave, and 
commenced this action for the administration of 
the estate of testatrix, and claimed the arrears of 
interest : — Held, that, under s. 30 of the act 33 
& 34 Viet. c. 23, he could commence the action. 
Held also that he had not been deprived of the 
actual enjoyment of the life interest by any 
operation of law ; and that he was entitled to all 
arrears of interest. I)a,sh,In re, Barley v. King., 
57 L. T. 219. 

A party appointed executor and after the tes- 
tator’s death convicted of felony is not thereby 
disentitled to maintain a suit for establishing the 
validity of the will. SmefJiurat v. TomVni, 2 Sw.. 
A Tr. 143 ; 30 L. J., P. 269 ; 7 Jur. (N.s.) 763 
4 L. T. 712. 

A person attainted could be heard as a suitor 
in a court of justice only for the direct purpose 
of reversing the attainder, not in the prosecution 
of a civil right. Bulloch, Ex parte, 14 Ves. 452 
nom. Rex v. Bulloch, 1 Taunt. 82 ; 2 Leach, C. 
C. 966. 

Actions against Attainted Persons.] — Eject- 
ment may be maintained for freehold lands, on 
the demise of a peison attainted of felony, when 
there has been no office found on behalf of the 
king. Doe d. Griffith v. Pritchard, 5 B. & Ad. 
765 ; 2 N. & M. 489 ; 3 L. J., K. B. 11. 

An action will lie against one attainted of trea- 
son. RauiMiy V. ]\Pl)o7iald, 1 W. Bl. 30. 8. C.,. 

nom. Itamsden v. Macdonald, 1 Wils. 217. 

I 

ITo Defence to Action against Master for 
Damage caused by Servant.] — The defence that 
the act complained of amounted to a felony does, 
not apply to an action against a master for 
damages sustained through the wrongful act ol 
a servant. O^horn v. Gillett, 42 L. J., Ex. 53 ; 
L. K. 8 Ex. 88 ; 28 L. T. 197 ; 21 W. B. 
109. 

Plea of Conviction.] — Where a plea, that the 
plaintiff since the last pleading has been con- 
victed of felony, is pleaded darrein continuance, 
the plaintiff may confess the plea, and sign 
judgment for his costs. Barnett v. L. JV. W. 
By., 5 H. & N. 604 ; 2 L, T. 250 ; 8 W. E. 
500. 

Administration to Estate of Felon, how 

I Granted.]— Will. 
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Libel — Calling Person a Convicted Felon.] — 

See Defamation. 

Disqualified from becoming Member of Parlia- 
ment,] — See Paeliament. 

Order directing Disposal of Property found on 
Prisoner.]— infra. Laeceny. 


II. MISDEMEANORS. 

1. Wiere Evidence jpyorc^i a Felony^ 1143, 

2. At Common Laio^ 1143. 

3. Practice, 1147. 

1. Wheee Evidence eeoves a Felony. 

Felony partly Proved.] — Upon an indictment 
for a misdemeanor, it is no ground for an ac- 
quittal that the evidence necessary to prove the 
misdemeanor also shows it is pait of a felony, 
and that the felony has been completed. Pe(f. 
V. Button, 11 Q. B. 929 ; 18 L. J,, M, 0. 19 ; 12 I 
Jur. 1017 ; 3 Cox, 0. C. 229. 

2. At Common Law. 

Attempt to Commit.] — Every attempt (not 
©very intention, but every attempt) to commit a 
misdemeanor is a misdemeanor. Beg. v. 2Iurtin, 
"9 Oar. & P. 215. S. P., Beg. v. Martin, 9 Car. 
A P. 213 ; 2M. C. C. 123. 

An attempt to commit a misdemeanor is a 
misdemeanor, whether the offence was cieated 
by statute or was an offence at common law. 

Jiex V. Boderirlt, 7 Car. & P. 791 ; Bex v. , 

R. & R. 107 ; Bex v. Buthr, 6 Car. Ac P. 368. 

The moment a man takes one necessary step 
towards the completion of a m.sdemcanor, he 
<Jommits a misdemeanor. Beg. v. Chrfjgman, 
infra. 

A soliciting and inciting a person to commit 
nn offence where no other act is done except the 
jsoliciting and inciting, is a misdemeanor only. 
Beg. V. Gregor ij, 86 L. J, M. C. 60 ; L. R.d 
C. C. 77 ; 16 L.'T. 388 ; 15 W. R. 774 ; 10 Cox, 
€. C. 459. 

To incite a servant to rob his master is a mis- 
demeanor at common law*-, and it is no defence 
that the servant purposely submitted himself to 
the incitement with intent to betray the master. 
Beg. V. Quail, 4 F. Ac F. 1076. 

Overseer Bemoviug Pauper pending Special 
Case.] — It is not indictable if an overseer, with- 
out fraud or menace, lemove a pauper under an 
order, after it has been confirmed, on appeal, by 
the sessions, subiect to the opinion of the Queen’s 
Bench and before its final determination by that 
oourt. Beg. v. Cooper, 3 New 8ess. Gas. 346 ; 18 
L. J., M. C. 16. 

Delivery of Dangerous Article for Carriage ]— 
It would seem that if persons put on board a ship 
An unknown article of a combustible and a dan- 
gerous nature, without giving duo notice of its 
contents, so as to enable the master to use proper 
precautions in the stowing of it, they are guilty 
of a misdemeanor. William $ v. Ea^t India Co., 
S East, 192, 201 ; 6 R. R, 589, 

^ Obstructing Coroner— Burning Dead Body,]— 

to bw m- 

V'/mmxh,, ck t . i 


prevent the holding upon such body of an 
intended coroner’s inquest, and so to obstruct 
a coroner in the execution of his duty, in a 
case where the inquest is one which the coroner 
has jurisdiction to hold. Beg. v. Ste2)I/eM07i, .53 
L. J., M. 0. 176 ; 13 Q. B. D.' 331 ; 52 L, T. 267 ; 
33 W. R. 44 ; 49 J. P. 486. 

To bum a dead body, instead of burying it, is 
not a misdemeanor, unless it is so done as to 
amount to a public nuisance- If an inquest 
ought to be held upon a dead body, it is a 
misdemeanor to dispose of the body so as to 
prevent the coroner from holding the inquest. 
Beg. V. Price, 53 L. J., M. C. 51 ; 12 Q. B. D. 
247 ; 33 W. R. 45 n. ; 15 Cox, C. 0. 389. 

Owner Burning House.]— Burning by a man 
of his own house which is contiguous to others is 
a misdemeanor at common law. Bpxy. Pro^bert, 
2 East, P. 0. 1030. S, P., Bex v. Isaac, 2 East, 
P. C. 1031. 


Cheats.]— infra, col. 1236. 

Bribery — Common Law Offence.] — Payment 
or the piomise of payment for votes at the 
election of an assistant overseer of a parish is 
bribery, and as such is an indictable common 
law misdemeanor. Baj. v. LaneaUer, 16 Cox, 
C. C. 737. 

The endeavour to bribe a man to commit an 
offence is itself a very serious offence. Wade v. 
Broughton, 3 Ves. k B. 173. 

Affidavit of a bribe offeied to a police officer, 
to assist in obtaining possession of a w^ard of the 
couit, ordered to be laid before the attorney- 
general. Ih. 

Being in Possession of Coining Tools.] — It is a 

misdemeanor at common law to have tools for 
coining in possession with intent to use them. 
Bex V. Sutton, 1 East, P. C. 172. 

A., wnth the intent of coming counteifeit half 
dollars of Peru, procured dies in this country for 
stamping and imitating such com. He was 
apprehended before he had obtained the metal 
and chemical preparations necessary for making 
counterfeit coin : — Held, that the procuring of 
dies was an act in furtherance of the criminal 
pin pose, sufficiently proximate to the offence 
intended, and sufficiently evidencing the criminal 
intent, to support an indictment founded on it 
fora misdemeanor, although the same facts w’oidd 
not have suppoitedan indictment for attempting 
to make counterfeit coin. Beg. v. BoherU, Deals. 
C. C. 539 ; 25 L. J., M. 0. 17 1 Jur. (N.S.) 1094; 
7 Cox, C. G. 39. 

Base Coin.] — Procuring base coin with intent 
to utter it as good, is a misdemeanor. Bex v. 
Fuller, R. Ac R. 308. 

But having counterfeit coin in possession with 
intent to utter it as good is no offence, for there 
is no criminal act done. B,ex v. Stewa 7 i, R. & R. 
288. S. P., Bex v. Heath, R. k R. 184. 

Attempt to Commit Suicide.] — ^An attempt to 
commit suicide is a misdemeanor at common law. 
Beg. V. Boody, 6 Cox, 0. 0. 463. 

Attempt to have Carnal Knowledge.] — At- 
tempting to carnally know and abuse a girl be- 
tween the ages of ten and twelve, if she 
^ ^nted to all that was dohey ws a mfsdeiih'' * 







S. P., Rog. y. JoJins^m^ L. & C. 632 ; 34 L. J., natural offence, and by the means aforesaid did 
M. C, 192 ; 11 Jur. (N.s.) 532 ; 12 L. T. 503 ; 13 unlawfully attempt and endeavour to incite H. 

W, It. 815 ; 10 Cox, C. C. 114. to attempt to commit the crime aforesaid : — 

Held, that the count charged an indictable mis- 
To have Connection hy False Pretences.] — A demeanor. Iteg. v, Batihford^ 31 L. T. 488 ; 1^ 
conspiracy to procure by false pretences, false Cox, C. C. 9. 

representations, and other fraudulent means a The evidence was, that H. was a boy at school,, 
young girl to have illicit carnal connection with and that he had received two other lettei’s from 
a man is a misdemeanor at common law. Reg, the prisoner, which he read, but that when he* 
V. 3/ears, T. & M. 414 ; 2 Den. C. C. 79 ; 20 L. J., received the one mentioned in the above count 
M. C. 69 ; 15 Jur. 06 ; 4 Cox, C. C. 425. See 24 he did not read it, nor was he in any way aware 

& 25 Viet. c. 95. of its contents, but handed it over to the school 

authorities : — Held, that the sending the letter 
Procuring Indecent Prints with Intent to proved the attempt to incite, although it might 
Publish,]— It is a misdemeanor to procure in- be doubtful whether it could be said to amount 
decent prints wnth intent to publish them, JOug- to inciting or soliciting, inasmuch as H. was not 
dale V. Reg., 1 El. k. Bl. 425 : Dears. 0. C. 64 ; aware of its contents. /&. 

22 L. J., M. C. 50 ; 17 Jur. 546. 

But to preserve and keep them in possession Demolishing House — Hot Feloniously.] — Two^ 
with such intent is not. I h. men were convicted upon an indictment which 

Therefore, where some counts charged that the averred that they “ unlawfully and riotously did 
defendant obtained and procured indecent prints, assemble, and unlawfully, riotously, and with 
in order and for the purpose of unlawfully pub- force, demolish and pull down the house of W., 
lishing and selling them, and thereby corrupting and pull down and scatter a rick of hay of W. ” : 
the public morals, and other counts charged that — Held, that, upon the hypothesis that they had 
the defendant unlawfully and knowingly pre- demolished the house, not feloniously, but in the 
served and kept in his possession indecent prints, assertion of a supposed right, the indictment 
with the same intent : — Held, that the former could be sustained as for a misdemeanor at 
counts were good, inasmuch as they charged an common law ; that is, for a riot, with a state- 
act done towards the commission of a misde- ment of the demolition of the house as matter ot 
meanor ; but that the latter counts were bad, aggravation. Reg. v. Casey, Ir. R. 8 C.L. 408. 
inasmuch as they did not charge such an act. 

Ih, Act of Fraud on Public Officer,] — ^Any one 

act of fraud upon a public officer, with intent to 
Indecent Exhibition.] — An obscene exhibition deceive, wdiereby a matter required by law for 
in a booth on a racecourse with closed doors, to the accomplishment of an act of a public nature 
a number of spectators wdio have paid for their is illegally obtained, amounts to an indictable 
admission upon the invitation of the keepers of misdemeanor ; and it need not be alleged or 
the booth to the general public, is a misdemeanor proved either that the act was in fact accom- 
at common law. Reg. v. Smnders, 45 L. J., plishcd, or that the party, at the time of com- 
M. C. 11 ; 1 Q. B. D. 15 ; 33 L.T. 677 ; 24 W. B. mitting the fraud, intended that it should be. 
348 ; 13 Cox, C. C, 116. Reg. v. Cliajymm, 2 Car. k K. 846 ; 1 Den. C. 0. 

432 ; T. & M. 90 ; 18 L. J., M. C. 152 ; 13 Jur. 
Uttering Bill with Genuine Indorsement.] — 885 ; 3 Cox, C. C. 467. 

The uttering a bill with a genuine indorsement, A false oath taken before a surrogate, with 
under pretence of being the indorser, is only a intent to deceive such surrogate, and to obtain 
misdemeanor. Rex v. Ilevey, R. & R. 407, n. ; from him a licence for a marriage, is punishable 
2 East, P. 0. 556, 856 ; 1 Leach, 0. C. 229. as a misdemeanor, although it is not alleged in 

the indictment, nor proved in evidence, that the 
Uttering Instrument— Forgery at Common marriage was in fact celebrated, and although 
Law.] — Dtteringa forged instrument, the forgery the party found guilty was not the person about 
of which is only a forgery at common law, is no to be married. Ih. 
offence, unless some fraud is actually perpetrated 

by it. Reg. v. Boult, 2 Car. & K. 604. False Oath.] — H. was indicted for perjury 'in 

an affidavit nnder the Bills of Sale Act, 1854, 
Uttering Forged Character,] — Uttering a false for the purpose of getting a bill of sale filed, 
testimonial to character, knowing it to be forged, The affidavit was sworn before a commissionei* 
with intent to deceive, and thereby obtaining a for taking affidavits in the court of Queen’s 

situation of emolument, is a misdemeanor at Bench : — Held, that this did not constitute 

common law. Reg. v. Sharman, Dears. 0. C. perjury, hut that he was guilty of taking a 
285 ; 23 L. J., M. 0. 51 ; 18 Jur. 157 ; 2 W. K. false oath, which offence was. under the circum- 

227 ; 6 Cox, C. C. 312. stances, a common-law misdemeanor. Reg. v. 

HodghUs, 39 L. J., M. C. 14 ; L. R. 1 0. 0. 212 

Administering Noxious Thing.] — ^Administer- 21 L. T. 564 ; 18 W. R. 150 ; 11 Cox, C. C. 365. 
ing cantharides to a woman, with intent to injure P., Reg. v. StoJie, Dears. C. 0. 251 ; 23 L. J., 

her health, was not a misdemeanor at common M. C. 14 ; 17 Jur. 1106 ; 6 Cox, C. C. 235. 

law. Reg, v. Hamon, 2 Car. k K. 912 ; 4 Cox, 

C. C, 138. ^ Orders made under Statutory Powers, Disobey- 

ing.] — ^Where a statute relating to matters con- 
Inoiting to Commit Unnatural Offence.] — A cerning the public gives certain commissioners 
count in an indictment charged that the prisoner power to make orders relating to common lands, 
unlawfully, wickedly, and indecently did write and orders are made accordingly, disobedience 
aard send to H. a letter, with intent thereby to to them is a misdemeanor at common law. Reg. 
move and incite H. to attempt and endeavour, v. WalTtei', 44 L. J., M. C. 169 ; L. R. 10 Q, B* 

Idl^fiiously and wickedly, to commit an un- 355 ; 33 L. T. 167 ; 13 Cox, C. C. 94. 
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To coiistitiite a setting on fii'e it is not necessary 
that any flame slioiilcl be visible. Ilex v. StallUm.^ 
1 M. C. C. 398. 

It was proved that the floor near the hearth 
was scorched. It was charred in a trifling way. 
It had been at a red heat, but not in a blaze : — 
Held, that this would be a sufficient burning to 

Parker, 


support an indictment for arson. Beg. v. 

9 Gar. & P. 45. 

Setting fire to paper only in a drying loft be- 
longing to a paper-mill, no part of which was 
burnt, was not setting fire to an out-house with- 
in 9 Geo. 1, c. 22. Bex v. Tmjlor^ 1 Leach, C. 0. 
49 ; 5 East, P. C. 1820. 


€. PARTICULAR OFFENCES, 

L AGAINST PROPERTY OF 
INDIVIDUALS. 


A. ABSON AND BURNING. 

1. Gene rally, 11^1. 

2. Dwelling-houses with Persons therein, 1148. 

3. Houses or Buildings, 1148. 

4. Goods, 4’c., in Buildings, 1151. 

5. Bif Gungmioder and Explosive Sudstances, 

1151. 

fi. Woods, Stacks, or Straw, 1152. 

7. Ships and Vessels, 1153. 

8. Threats to Burn, 1154. 

9. Indictment, 1155. 

10. Evidence, 1157. 


2; DWEIiLINa-HOIJSES WITH PERSONS 

Therein. 

Prisoner only in House. ] — A prisoner may be 
indicted under 24 & 25 Viet. c. 97, s. 2, with 
setting fire to a dwelling-house, a person being 
therein, though the prisoner himself, who set fire 
to the house, is the only person therein at the 
time. Beg. v. Par doe, 17 Cox, C. C. 715. 

Person being therein.] — A. was indicted under 
this statute for the capital ofience of setting fire 
to B.’s dwelling-house, B. being therein. A. had 
set fire to an out-house under the same roof as 
the dwelling-house, and the fire communicated 
to the dwelling-house and burnt it. At the time 
that A. set fire to the out-house B. was in the 
dwelling-house, but had left it before the fire 
reached the dwelling-house : — Held, that the 
capital charge could not be sustained, as B. was 
not in the house at the time it was on fire. Beg, 
V. Fletcher, 2 Car. & K. 215. S. P., Beg. v. IVax- 
7'en, 1 Cox, C. C. 68. 

Dwelling-house.] — The house set fire to must 
be a dwelling-house, and a common gaol occupied 
by none but prisoners is not a dwelling-house for 
this purpose. Beg. v. Co7inor, 2 Cox, C. C. 65. 

Finding Guilty on another Section.] — On an 

indictment under 7 Will. 4 & 1 Viet. c. 89, s. 2, for 
the capital ofience of setting fire to a dwelling- 
house, some person being therein (the indictment 
not charging any intent to injure or defraud any 
person), the prisoner could not be convicted of 
the transportable offence of setting fire to the 
house, under s. 3 ; as an allegation of an intent 
to injure or defraud some person was essential to 
an indictment under that section. Beg. v. Paice, 
1 Cqr & K 73 ft P Tlpn v WlrUplipy 9 Ociv 


•the poor into a house to live there is merely a 
servant, and his possession is theirs, and therefore 
lie may commit arson by burning it. Bex v. 
Gowan, 2 East, P. C. 1027 ; 1 Leach, C. C. 246. 

One entitled to dower only out of a house, 
which was leased to another, may commit arson 
.by burning it. Bex v. Harris, 2 East, P. C. 
1023. 

A wife was not indictable under 7 & 8 Geo. 4, 
• c. 30, s. 2, for setting fire to her husband’s house 
with intent to injure him ; as it is essential that 
there should be an intent to injure or defraud 
?some third person, and not one identified with 
herself. Bex v. March, 1 M. C. C. 182. See 
Married Women’s Property Act, 1882, s. 16. 

The Offence,] — Burning a man’s own house 
■contiguous to others is a misdemeanor at common 
daw. Bex v. Prohert, 2 East, P. C. 1030. ft. P., 
Bex V. Puae, 2 East, P. C. 1031. 

A sailor on board ship entered the spirit room 
and stole rum, and, while doing so, a lighted 
match held in his liaml came into contact with 
the inflammable liquor, whence a conflagration 
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A building which never had been inhabited, 
but was constructed as and intended for a dwel- 
ling-house, though only containing straw, boards 
and implements of husbandry, was not a house 
within 9 Geo. 4,. c. 22, s. 7. Msmore v. SL 
I^riareh,2 M.& Ry. 514 ; 8 B. & C. 461 ; 6 L. J. 
(O.s.) K. B, 372. 

A common gaol was a house within 9 Geo. 1, 
•c. 22. Hex Y. Dorimvan, 2 W. Bl. 682 ; 1 Leach, 
0. 0. 69 ; 2 East, P. G. 1021. But see now Meg, 
Y. Connor, 2 C. C. 65, supra. 

In order to constitute the offence of setting fire 
to a house within 7 Will. 4 &; 1 Viet. c. 89, the 
building must be shewn to be a dwelling-house. 
Meg. V. Ximhreg, 6 Cox, C. C. 464, ■ i 

Stable — ^What is.] — Burning a stable is not 
supported by proof of burning a shed, which has 
been built for and used as a stable originally, 
but has latterly been used as a lumber shed onljn 
Meg. Y. Colley, 2 M. & Rob. 475. 

A. was charged with setting fire to a stable : it 
was proved that some haulm had been carted 
from a field and stacked in a building originally 
intended for a stable, but it was afterwards 
■divided into three parts by a wall which reached 
•only to the eaves. One part was used as a stable, 
but that part was not the part fired Held, that 
the building was improperly described as a stable. 
Meg. Y. Mitiuon, 2 Cox, 0. C. 186. 

The prosecutor had built a place for an oven 
to bake bricks, but it was afterwards roofed and 
a door put to it. In this a cow was kept ; ad- 
joining to it, but not under the same roof, was a 
iean-to in which a horse was kept : — Held, that 
the building was not a stable and that if a person 
set fire to it (the lean-to not being burnt), he was 
mot indictable for arson to a stable. Mex y. 
Mmgliton, 5 Oar. & P, 555. 

Semble, a building built originally for a stable 
does not cease to be a stable, though horses have 
mot been kept in it for three years, if nothing has 
been done in the meantime to show an intention 
of never again employing it for that purpose. 
Meg. V. Hammond, 1 Cox, C. C. 60. 

Out-house— What is.] — A. was indicted for set- 
ting fire to an out-house. The building set on fire 
’was a thatched pigsty, situate in a jmrd in the 
possession of the prosecutor, into wdiich yard the 
back door of his house opened, and which yard 
was bounded by fences and by other buildings of 
the prosecutor, and by a cottage and barn which 
were let by him to a tenant but which did not 
^open into this yard : — Held, that the pigsty was 
.an out-house within 7 Will. 4 &: 1 Viet. c. 89, 
s. 3. Meg. v. Janes, 1 Car. & K. 303 ; 2 M. G. C. 

m8. 

An out-house means something annexed to an 
in-house. Meg. v. Hammond, 1 Cox, C. C. 60. 

A building separated from the house by a pas- 
/«age, used as a school-room, but within the 
•curtilage, was an out-house within 9 Geo. l,c. 22, 
s. l, although not of the ordinary description of 
cut-houses. Mex v. Wmter, R. R. 295. 

A cart hovel, consisting of a stubble roof sup- 
ported by irprights, in a field at a <listance from 
ether buildings, was not an out-house within 7 & 
•8 Geo. 4, c. 30, s. 2. Mex v. Parrott, 6 Car. & P. 
402. 

A building had been built for an oven to bake 
bricks, but afterwards was roofed and a door put 
t6 it. In this place the prosecutor kept a cow ; 
mcither the prosecutor nor the person of whom 
he rented this building had any house or farm- 


yard near it, nor did any wall connect it with 
any dwelling-house ; the nearest dwelling being 
one hundred yards off, and not belonging to 
either the prosecutor or his landlord : — eld, that 
the building was not an out-house, and that, if a 
person set it on fire he was not indictable for 
arson, Mex v. Hamghton, 5 Car. & P, 555. 

An open building in a field at a distance from 
and out of sight of the owner’s house, though 
boarded round and covered in, was not an out- 
house within 7 & 8 Geo. 4, c. 30, s. 2. Mex v. 
MUswi, 1 m. 0. C. 886. 

An open shed in a farm-yard, composed of up- 
right posts supporting pieces of wood laid across 
them, and covered with straw as a roof, was an 
out-house, within 7 & 8 Geo. 4, c. 30, s. 2. Mex 
Y. StaUum, 1 M. G. C. 89S. 

A building which had never been inhabited, 
but w^hich was constructed as and intended for a 
dwelling-house, although it only contained straw, 
boards, and agricultural implements, was not an 
out-house within 9 Geo. 4, c. 22, s. 7. Elsniore 
Y. St. Briar els, 2 M. & By. 514 ; 8 B. & G. 461 ; 

6 L. J. (o.s.) K. B. 372. 

A. was indicted for arson of an out-house ; it 
was proved that some haulm had been carted 
from a field and stacked in a building originally 
intended for a stable but which was afterwards 
divided into three parts by a wail. The fire was 
kindled in a part containing the haulm and a 
quantity of tiles of the prosecutor, who was a 
builder : — Held, that the building was improperly 
described as an out-house. Reg. v. Munson, 2 
Cox, C. C. 186. 

Barn — ^What is.] — A building which never 
had been inhabited, but which was constructed 
as and intended for a dwelling-house, but which 
contained straw, boards, and implements of 
husbandry, was not a barn within 9 Geo. 4, o. 22, 
s. 7. Els more v. St. Brkirels, 2 M. & By. 514 ; 

8 B. & C. 461 ; 6 L. J. (o.s.) K. B. 372. 

Shed — Building for carrying on Trade.] — A. 

was indicted for having set fire to a building 
twenty-four feet square, the sides of which were 
composed of wood, with glass windows ; it was 
roofed, and was used by a gentleman, who built 
houses on his own property for the purpose of 
disposing of them, as a storehouse for seasoned 
timber, as a place of deposit for tools, and as a 
place where timber w’as prepared for use : — Held, 
that this was a shed, and also an erection used 
in carrying on trade. Req. v. Amos, T. & M. 
423 ; 2 Den. C. C, 65 ; 20 L. J., M. C. 103 ; 15 
Jur. 90 ; 5 Cox, C. G. 222. 

A first count charged the firing of a certain 
building used by O. for carrying on his trade as 
a builder ; and other counts laid the arson as of 
a stable, an out-house, and a stack of haulm. It 
was proved that some haulm had been carted 
from a field and stacked in a building originally 
intended for a stable, but afterwards divided 
into three parts by a wall which reached only to 
the eaves. One part was used as a stable, and 
the part fired contained the haulm and a lot of 
tiles of the prosecutor, who was a builder. The 
fire had been kindled on the haulm : — Held, that 
the building was improperly described as a shed. 
Meg. Y. Munson, 2 Cox, C. C. 186. 

Held, further, that it was a building used by 
the prosecutor in carrying on his trade. Ib. 

Building — ^What is.] — An unfinished house, 
brick built, of which all the walls external and 









4, Goods, &c. 


pfctruciuansea 

IK Buildings. the enactment doe 

The Offence.]— A person who maliciously set persons endi 

hre to his own goods in his own house with intent would inc 

by burning the goods, to defraud an insurance whose lives ^ 
company, but did not set fire to the house, might Pi’oeeeding from tl 
be convicted of felony under an indictment 14 Cox, 

framed upon 14 & 15 A^ict. c. 19, s. 8, and 7 Will 4 
& 1 A^ict. c. 89, s. 3. Reg. v. Bell, C. C. Evidence.]— He! 

38 ; 28 L. J., M. C. 33 ; 5 Jur. (n.S.)23 : 7 AAC E* Proving such endj 
58 ; 8 Cox, 0. 0. 84, * ‘ damage to other 

TW.V T * X habited was not ad 

JMo Intention to Burn House.] — AVilfuUy would be admissibl 
throwing a light into a post-office letter-hox in 1 the nature and cl 
house with the intention of burning the letters, extent of the r lam n 
“ not a felony within 24 & 25 or destroy the part 

Vict. c 9i,ss. 7, 8. Seg.v. BaUtone^ld Gox, ‘ 

w* w* •^uU« -rji 

house^ with ® ^ “dudes not o' 

v 1 “lure the owner of the person, but also e- 

^?i1?+i malicious intention to injury, but it is for 

burn the house or to injure the owner of it. The from all the circui 
take fire Held, that if the house lives of persons wei 
had thereby caught fire, the setting fire to it 
would not have teen within 24 & 25 Viet. c. 97, Damaging Built 
b. 7 as uniler the circumstances it would not Condition. ]— In ort 
^ave amounted to few * 24 i 26 vIc 

W E 726’- idcoT'f'^r^fil’ 19 gunpowder against i 

set fire td^wrailT *1 building was thereby time it was thrown. 

fouml tl^^t tl The jury should result. Beg 

touud that the prisoner did not set fire to the 11 Cos, C. C 30^ 
house apart from the frame, that he did set fire 
^ 4 .J • probable result would be o -nr 

setting fire to the floor of the house, that he did Woods, 

not intend to set fire to the house, that he was Woods.]— Settino- 

Sie We® , n % " f ^ would probably set is not aJn of any i 
ttie house on fiie, and so injure the owner, and Geo. 4 c 30 s 17*^ 
that he was_ not reckless or indifferent whkher 1 and B were ch 
the house was set on fire or not. Upon these wood Thev set fir 
tte iW ‘ .guilty was directed by was in the wood! ate 

the judge. Ileg.Y Sams, U Cox, C.C.l?,. fire was commni^ioat 

t° “jure they mighnreon 

SpSSSrSSoTS; “S s ^ ’■ > =■ 

ISS'IHSKF 

that he ^utodeTtrbring^^ateu^ ^ 0 °C Asi ’■ '26^*^. j' 
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L. J., M. C, 63 ; L. K. 2 C. 0 21 * 23 L T • 
21 w. E. 642 ; 12 Cos, C. C. ill’ ' = 

A stack, of which the lower part consisted of 
straw and the upper part of wheat 
stubble was not a stack of straw ; and the 
setting It on fire was not therefore a capital 
offence Within 7 & 8 Geo 4 c ‘>9 17 

TotUnlimi, 7 Car. & P. 2^ ’ 

Setting fire to a score of faggots which were 
piled one upon another in a loft, which was 
made by means of a temporary floor put over an 
between two houses anS 
undei which carts could go, was not setting fire 
to_a stack of wood within 7 & S Geo. 4,1 30, 
s. 17. Hex V. Ang, 6 Car. & P. 34S. 

charged an attempt to set fire to a 

huih-; carted from a field, and stacked in a 
building, originally intended for a stable, but 
afterwards divided into three parts by a wall, 
which reached only to the eaves ; one part was 
^ed as a stable, and the part fired contained the 

was :-Held, that the count 

was sufficient, inasmuch as it is not neoessarv to 
the character of a stack that it should be erected 
out or doors. Reg. y. Muimm, 2 Cox, C. G. 186. 

r? of unthreshed "wheat 

was not a felony within 9 Geo. 1, c. 22. liex v. 
Md,2 lerm Rep. 25.5 ; 1 Leach, C. C. 484 : 2 
East, P. C. 1018 ; 1 R. E, 477. 


an^aocessoij before the fact to the offence of 

owne^ “ Tm ^ P'^^- 

ownei. Bsff. v. Wallace, Car. & M. 200. 

i, — Oo^yieted though. Principal not tried.!— 

^atP^tw^fT*^ • P''°P®''ly framed, which 
fWrLi^ ® pi’nicipal felon cast away and 
Tnm'cr? f that the accessoiy incited, 

him te’do'^if'’ ^ired and commanded 

im to do it , and the accessory mie-ht be con- 

victed on an indictment so framed, althoudx the 

pnucipal had not been tried, and did not appear 
to be amenable to justice, h. ^ ^ 

8. Theeats to Burn. 

to Wn ^ threatening 

4 Geo 4 ^-1°° f an offence within 


Straw What is.] — Sedge and rushes were not 

fnif7 f ^ was 

confined to the straw of wheat, oats, barley and 

rye Reg. Y.JBaldovh, 2 Cox, C. C. 55. 

J-he prisoners had set fire to a stack of stubble 
(which, m Cambridgeshire, is called haulm'): 
they were indicted on a first indictment for 
setting fire to a stack of straw .-—Held, that this 
was , not straw. And, on their being again in- 
dicted tor setting fire to a stack of straw called 
liaiiim, the judge intimated that to convict upon 
such a count would not be safe ; and the verdict, 
in consec|uence, was taken upon other counts 
charging the setting fire to a barn and a wheat 
stack. Reiv v. Reader, 4 Car. & P. 245 ; 1 M. C. C. 
■^dy. I 


I 


Attempt to set Stack on Tire — Overt Act 1 — 

It was a sufficient overt act to render a person 
liable to be found guilty of attempting to set fire 
to a stack, under y & 10 Viet. c. 2{f s. 7 if he 
went to the stack with the intention of sWino- 
fire to it and lighted a lucifer match for that 
purpose, but abandoned the attempt because he 

rF^&F^5n 

7. Ships and Vessels. 

^ ^at are.]— Semble, a small pleasure boat 
eighteen feet long is a ship or vessel within s. 10 
of Ih 8 Geo. 4, c. 30. Rex v. Rowyer, 4 Car. & 
P . ooy. bee Rex v. Smith, 4 Car. & P. 569. 

Indictment,] — An indictment on 7 & 8 Geo. 4 j 
damaging a vessel need not have 
stated that the damage was done “ otherwise 
than by fire,’' if it stated how it was done. Rer 
V. Roioycr, 4 Car. «Sc P. 559, 

Intent to Prejudice Part-owner.] — The de- 
struction of a vessel by a part-owner shows an 
intent to prejudice the other part-owner, though 
he has insured the whole ship, and promised that 


t mose House.]— An indictment on 4 Geo 4 

t^^^^^^ening to burn the house of J R 
was bad— as the threat must be to the owner of 

t with intent that it should reach J. R. and did* 
J leach him, it should have been cliargil in the 

^ ^ K. ,398 ; 1 I)en C. C. 218 ; l' Cox, C. 0. 67 

• stat^VJw a threatening letter 

• ? Wp VnT completed 

. a house , and then charged that the prisoner 
5 teloniously sent to one L. a certain^ Ww 

■ *bat the indict- 

' He f i w « cbaiged a sending to K. :— 

^■OMd ^ bad on that 

aioiina. lieg. v. Joneg, 2 Cox, C. C. 434 

A conviction on 27 Geo. 2, o. 15, for sendirnr 
letter to ye prosecutor, threatening “ to set fire 
likewise to do all the puhlto in- 
luij they were able to him, in aU his fiirms and 
seteies, was wrong, when the prosecutor had not 
*be threat of burning 
u add apply (having parted with it three veait 

betore) ; and the threat as to the farm &c not 
^ ^ 

Sending a letter to A. threatening to burn a 
house of whidi he was owner, but let^by him to 

“ hin 7reo 7 

Rob 296 ’ 2 

umtefl S‘4^c' I threatening letter 

C 'WMiv. X* ^ count charged 

y wnth sending to E., and threatening to biiri 
K.s houses. It was proved that R. hid onlv a 
lerereionary interest in these houses Ousere 
whether G. could be convicted on that ^mfnt 

Si; iSrsS”'"- <= K, 

for Jury.]-It may he left 
to the ]uiy to say whether the letter sent 
^moTOtedto a threat to burn. 

C.'c.’iss". 1 Cox, 


Seudiug a letter. ]- 





-If a letter threatening to 

37 









Absence of Malice no Answer.] — In an indict- 
ment on 9 Geo. o. 22, for setting fire to a hay- 
stack, it was no answer to the cWge that the 
prisoner had no malice or spite to the owner 
of the staok. Ih. 
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burn the premises of A., hut directed to B., is Place where Offence Committed.] — On an in- 
left at a gate on a public higlmay with the in- dictment for setting fire to a stack of beans, a 
tention that it should reach as well A. as B., mistake as to the name of the place where the 
t hat was a sending to A. within 4 Geo. 4, c. 54, oifence was committed is immatei’ial ; the charge 
s. S. Meg, y. Grimimde, supra. is transitory, not local. Bex v. Woodward^ I 

M. C. C. 323. 


9. Indictment. 

Owner of House.] — It must appear upon the 
face of an indictment for arson that the house 
was that of another ; and it must state whose 
house, and with that the proof should agree. 
Bex V. Bicliman^ 2 East, P. C. 1034. And see 
Bex y. Glandfield^ 2 East, P. C. 1034. 

A house, in part of which a man liyes, and 
other parts of which he lets to-lodoers, may be 
described, in an indictment for setting fire to it, 
as his house, though he has taken the benefit of 
the Insolyent Debtors Act, and executed an 
assignment including the house, if the assignee 
has not taken possession ; at least, no objection 
can be made, if in other counts it is stated as the 
house of the assignee, and in others of the lodger 
whose room was set fire to. Bex y. Ball^ 1 M. 
•C. 0. 30. 

A common gaol was kept in repair by rates 
leyied upon the inhabitants of the liberty in and 
for which the gaol w%as. The keeper of the gaol 
■was appointed by the justices of the liberty. "He 
did not reside at the gaol, but kept the keys and 
had the charge of it. He was also an inhabitant, 
and liable to be rated to the repair of the gaol : 
—Held, that in an indictment under 7 & 8 Vict. 
c. 62, s. 1, for setting fire to the gaol, it should 
have been laid to be in the possession of the 
keeper of the gaol. Beg, v. Connor. 2 Cox, G. C. 
65. 

An indictment for setting fire to the dwelling- 
iiouse of A . and B. is not proved by showfing that 
A. and B. are mortgagees of a house fit for 
dwelling in, unless it is shown that they reside 
in it. Beg. v. AlVmn, 1 Cox, C. C. 24. 

A cottage, the tenant of winch loft it during 
the tenancy and removed his furnituie to enable 
t he landlord to do some repairs, cannot be 
described as the house of the landlord, but, | 
'.emble. can be described as the house or dw'ellmg- i 
house of the tenant. Beg, v. Kimhrey, 6 Cox, 
C. C.464. 

- — Actual Occupier.] — A house may he de- 
scribed as in the possession of the actual 
•occupier, though his possession is wrongful. Bex 
V. Wallis, 1 M. C. C. 344. 

Averment of Property.] — Tw'o were indicted, 
under 24 k 26 Vict. c. 97, s. 3, for feloniously 
setting fire to a shop “ of and belonging to ” one 
of them Held, that the averment of property 
was an immaterial averment which need not be 
proved. Beg. v. Newhoult, 41 L. J., M. C. 63 • 
L. B. 1 C. C. 344 ; 26 L. T. 883 ; 20 W. B. 343 
12 Cox, 0. C. 148. 

Thereby Burnt.]-— It was not necessary to aver 
in an imlictment on 9 Geo. 1, c. 22, for setting 
fire to a hay-stack, that the stack “ was thereby 
burnt.” Bex v. Salmon, B. k B. 26. 


Intent to Injure or Defraud.] — A prisoner w'as 
convicted on an indictment for setting fire with 
intent to injure A. B. The property fired be- 
longed to A. B. The jury found the intent to 
injure C. D. : — Conviction held gootl. Bex v. 
Newell, 1 M. C. C. 458. 

So an indictment under 7 k 8 Geo. 4, c. 30, 
s. 17, for setting fire to a stack of straw", w'as 
good, without stating any intent to injure. 11k 

An indictment for setting fire to a barge, tlie 
property of another, ought to contain an aver- 
ment that it was done with an intent to injure 
the owmer. Bex v. Smith, 4 Car. & P. 569. Sed 
qiuere, see Bex v. Newell, 1 M. C. C. 458 ; and 
21 & 25 Vict. c. 97, s. 60. 

On an indictment for setting fire to a mill, 
wuth intent to injure the occupiers thereof : — 
Held, that an injury to the mill being tlie 
necessary consequence of setting fire to it, the 
intent to injure might be inferred , for a man 
must be supposed to intend the necessary coiise- 
quence of his own act. Bex v. Farrmatoii, 
K. k R. 207. 

It is not necessary in a count in an indict- 
ment laid under 24 k 25 Vict. c. 97, s. 7, to 
allege an intent to defraud, and it is sufficient to 
follow the words of the section without sub- 
stantively setting out the particular circum- 
stances relied on as constituting the ofience. 
Beg, V, Hesseltine, 12 Cox, C. C. 404. 

A common gaol was kept in repair by rates 
levied upon the inhabitants of the liberty in 
and for wffiich the gaol was Held, In an 
indictment under 7 8 Vict. c. 62, s. 1, for 

setting fire to the gaol, that the intent of the 
prisoner should have been laid to be to injure 
the inhabitants of the liberty. Beg. v. Connor, 
2 Cox, C. C. 65. 

^ Tw "0 persons w’-ere indicted under 24 k 25 
Vict. c. 97, s. 3, for feloniously setting fire to a 
shop “of and belonging to” one of them Held, 
that the intent to injure another person as owner 
might be proved in support of the indictment. 
Beg. v. Newhmlt, 41 L. J., M. 0. 63 ; L. R. 1 
C. C. 344 ; 25 L. T. 883 ; 20 W. R. 343 : 12 Cox, 
C. C. 148. 

Upon an indictment for arson, w'ith intent to 
injure ^ the person in occupation of the premises, 
the prisoner may be found guilty, although his 
intent is proved to have been to obtain a 
ixward for giving the earliest intimation of a 
fire at the engine station. Beg, v. Began, 4 
Cox, 0. C. 335. 

What set on Eire.] — An indictment for setting 
fire to an out-house was good, though it might 
have in point of law formed part of the dwelling- 
house, the burning of which was arson at com- 
mon law. Bex v. North, 2 East, P. 0. 1021. 

I Upon a statute which made it capita^ to set 
j fire to a stack of pulse, it was sufficient to state 
|ftat ^ the prisoner set fire to a stack of beans. 
The judges will take notice that beans are pulse, 
Bex V. Woodward, 1 M. 0, C. 323. 

An indictment on 7 & 8 Geo. 4, c. 30, s. 1 
charging a party with setting fire to a stack of 
barley, of the value of lOOZ. 
good, although the 
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tile offence were “ any stack of corn or grain.” 
V. Stoat kim, 4 Car. & l\ 548. 


Teloniouslj, Ac.] — Held, also, that if the 
indictment stated that the prisoner feloniously, 
•unlawfully, and maliciously did set fire to a 
<jertain stack of barley, of the value of 1007., of 
E. P. W., then and there being,” this is sufficient, 
without stating that the prisoner feloniously, 
unlawfully, and maliciously did then and there 
.•set fire to the stack. Ih. 

An indictment on 7 & 8 Geo. 4, c, 30, ss 2 & 
17, for setting fire to a barn and a stack of 
straw, charging the offences to have been eom- 
imitted “ feloniously, voluntarily, and mali- 
•ciousiy,” instead of ‘^feloniously, unlawfully, 
and maliciously,” was bad. Ee,o v. jReade/% 4 
€ar. & R 245 ; 1 M. C. C. 239. 


10. Evidence. 


■Hotice to Produce Policy.] — On an indict- 
ment for arson on the prosecution of an insur- 
ance company, their books are not evidence of 
the insurance, without notice to pioduce the 
Ijolicy, Fesn v. D)ra)i^ 1 Esp. 127. 

Upon an indictment for arson, with intent to 
•defraud an insurance company, the nature of 
the proceedings does not give notice to the 
prisoner to produce the policy, so as to dispense 
with actual notice to produce it. AVy/. v. Kitwti., 
Dears. 0. C. 187 ; 22 L. J., M. C. 118 ; 17 Jur. 
422 ; 6 Cox, C. C. 159. 


Length of.] — A prisoner tried at the 

.assizes for arson, on Wednesday, the 20th of 
Alarch, was on Monday, the 18th, served at the 
prison with a notice to produce a policy of insur- 
ance. The commission day w'as Friday, the 15th, 
and the prisoner’s home was ten miles from the 
assize town : — Held, that the notice was served 
loo late. V. JEllieom'be^ 5 Car. R 522 ; 1 

M. & Hob. 260. 

Notice to produce policies of insurance, served 
on the prisoner’s attorney on Tuesday evening, 
the prisoner then being in Maidstone, and the 
policies twenty miles off, is sufficient when the 
trial takes place on Thursday. Beg. v. Barliei\ 
1 F. & F. 326. 


fires are the subject of other indictments against 
the prisoner, such evidence being important to 
explain his movements and general conduct 
before and after the fire of A.’s rick ; but evi- 
dence is not admissible of threats, of statements, 
or of particular acts, pointing alone to other 
indictments, and not tending to implicate or 
explain the conduct of the prisoner in reference 
to that fire. Beg. v. Tuylot\ 5 Cox, C. 0. 138. 

Under an indictment for arson, wffiere the 
prisoner is charged %vith wilfully setting fire to 
her master’s house, the previous and abortive 
attempts to set fire to different portions of the 
same premises are admissible though there is no 
evidence to connect the prisoner with either of 
them. Beg. v. Bailey, 2 Cox, C. C. 311. 

Upon an indictment for arson it is not com- 
petent for the prosecutors to show that other 
fires, of which notice was given by the prisoner, 
were of a similar nature to the one in question, 
and different from those of which noUce was 
given by other parties. Beg. v. Began, 4 Cox, 
C. C. 335. 

On an indictment for arson, one count laying 
an intent to defraud, and it being opened for the 
piosecution that the motive might have been to 
realise the money insured by the prisoner upon 
! her goods : evidence was received that she was 
in easy circumstances, with a view to show that 
she was at all events under no pecuniary temp- 
tation to commit such an act. Beg. v. Grant, 
4 F. (k F. 322. 

On a charge of arson (the case turning on 
identity) evidence was rejected that, a few days 
previously to the fire, another building of the 
prosecutor’s was found on fire, and the prisoner 
was seen standing by, with a demeanour which 
showed indiffeience or gratification. Beg. v. 
Harris, 4 F. & F. 342, 

Upon a trial for arson with intent to defraud 
an insurance company, evidence that the px’isoner 
had made claims on two other insurance com- 
panies in respect of fires which had occurred 
previously, and in succession, was admitted for 
the purpose of showing that the fire which formed 
the subject of the trial was the result of design 
and not of accident. Beg. v. Gray, 4 F. & F. 
1102 . 


Proof of Actual Ill-will.] — On an indictment 
for maliciously setting fire to a building, it is 
not necessary to prove actual ill-will in the 
prisoner towards the owner. Beg. v. Davies, 1 
F. & F. 69. 


Experiments.] — Evidence of experiments made 
subsequently to the fire is admissible in order to 
;show the way in which the building was set on 
fire. Beg. v. Hesseltine, 12 Cox, C. 0. 404. 


B. BUEGLAEY AND HOUSEBEEAKING. 


What Admissible to show Motive and Intent.] 

A. was indicted for wilfully setting fire to a 
rick by firing a gun close to it on the 29th of 
March : evidence that the rick was also on fire 
•on the 28th of March, and that A. was then 
close to^ it, having a gun in his hand, is re- 
ceivable to show that the fire on the 29th was 
hot accidental. Beg. v. Dossett, 2 Car. & K. 306 ; 
^ Cox, C. C. 243. 

Oh an indictment for arson in setting fire to a 
the property of A., evidence may be given 
the* prisoner’s presence and demeanour at fires 
of other ricks, the property respectively of B. 
^ C., occurring the same night, although those 
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1. Beeaking and Entering. 


Breaking — ^What Sufficient.] — There must be 
both a breaking and an entering to constitute a 
burglary, and the breaking must be such as will 
afford the burglar an opportunity of entering, so 
as to commit the intended felony. Bex v. 
Hughes, 1 Leach, 0. 0. 406 ; 2 East, P. 0. 491. 


Breaking Inner Boor.]— Though a thief 

enters a dwelling-house at night through an open 
door or a window, yet if, when within, he breaks 
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or opens an inner door with intent to commit 
felony, it is burglary. Bex v. Johnson^ 2 East, 
P.a 488. 

— — Entry by Chimney. ] —A chimney is a part 
of a dweUing-house, and therefore the getting in 
at the top is a breaking of the dwelling-house. 
Bex Y, Brice^ H. & R. 450. 

Hole in Eoof.] — An entry to a house 

through a hole in the roof left for the purpose of 
light, is not a sufficient breaking and entering. 
Bsx V. Spriggs^ 1 M. & Rob. 357. 

— — lifting Latch.] — Merely opening a latch 
is a burglarious breaking. Per Coleridge, J . 
Pugh V. anffith; 7 A. & E. 827, 836. 

Breaking by Threats.] — ^When the family 

within the house was forced by threats and in- 
timidations to let in the offenders by one of them 
opening the door : — Held, that it was as much a 
breaking by those who made use of such intimi- 
dations without, to prevail upon them so to open 
it, as if they had actually burst the door open. 
Bex V. Smalkno, 2 Russ. C. & M. 8. 

— Breaking by Consent of Servant. ] — A 
servant pretended to concur with two persons, 
who proposed to him to unite with them in rob- 
bing his master’s house. The master being away 
from home, the servant communicated with the 
police and acted on their instructions. Incon- 
sequence of this the servant lifted the latch and 
let in the two persons ; — Held, that neither of 
them could be convicted of burglary. Beg. v. 
JoTWS. Car. & M. 218. 

— - Pushing against Window.] — ^Where a 
window opens upon hinges, and is fastened by a 
wedge, so that the pushing against it will open 
it ; forcing it open by pushing against it is a suffi- 
cient breaking to constitute a burglary. Bex v. 
Mall, R. & R. 355, 

Broken Pane — Removing Fastening.] — 

Removing the fastening of a window by the 
hand introduced through a partially broken 
pane of the window, and thereby opening the 
window and entering is a breaking ; not by 
breaking the residue of the pane, but by un- 
fastening and opening the window. Bex v. 
Bohumm, 1 M. C. C. 327. S. P., Byan v. SliU- 
each, 7 Ex. 72. 

— - — Window Open.] — A window was a little 
open, and the prisoner pushed it wide open and 
got in Held, no sufficient breaking. Bex v. 
Smith, Car. C. L. 293 ; 1 M. G. G. 178. 

If there is an aperture in a cellar window to 
admit light, through which a thief enters in the 
night, this is not burglary. Rex v. LewU\ 2 Car. 
&P,628. 

Pushing in Cut Pane.]— A. was charged 

with breaking into the house of K. and stealing 
the goods of M. It was proved as to the break- 
ing that the glass of the window had been cut 
about a month before, but that every portion of 
the glass remained in its place till he pushed it 
in, and stole the goods Held, a sufficient break- 
ing. Beg. V. Bird, 9 Car. & P. 44. 

Breaking Pane.]— And it is a sufficient 

breaking to constitute such an offence, if the 


party breaks a pane of glass of a window, anti 
puts his hand in for the purpose of opening the* 
shutter, although he did not succeed in doing so. 
Rex Y. Perlm, 1 Car. & P. 300. 

The breaking a pane of glass and the insertion* 
of a knife by which the window fastener was 
pnshed back is a sufficient entry. Reg. v. Tuclter,, 
1 Cox, C. C. 73. 

— — Window Kept in Position by Weight.]— 

Pulling down the sash of a window is a breaking, 
sufficient to constitute burglary, although it has- 
no fastening,' and is only liept in its place by 
the pulley-weight ; and it is equally a breaking: 
although there is an outer shutter which is not 
put to. Bex V. Haines, R. & R. 451. 

Raising a window which is shut down close,, 
but not fastened, though it has a hasp wOiich. 
might have been fastened, is a breaking of the 
dwelling-house. Bex y. Ilgams, 7 Car. & P. 441.. 

Lifting Flap.] — Lifting the flap of a. 

cellar usually kept down by its own weight, is 
sufficient breaking for the purpose of burglary.. 
Bex V. Russell, 1 M. G. C. 377. 

The lifting up of a trap-door covering a cellar,, 
which was merely kept in its place by its owni 
weight, and which had no fastenings, because, it 
being a new trap-door, they had not been put on,, 
is not a sufficient breaking to constitute a bur- 
glary ; but unlocking and opening a hall door 
and running away is a sufficient breaking out of 
the house. Bex v. Lawrence, 4 Car. & P. 231. 

Where a mill, under the same roof and within, 
the same curtilage as a dwelling-house, had a. 
trap-door over a gateway, which was only fas-; 
tened by a lid-door kept down by its own weight,, 
without holts or other interior fastenings : — 
Held, that an entry into the mill in the night, 
with intention to steal flour by raising the lid- 
door amounted to burglary. Bex v. Broim, 2: 
East, P. C. 487 ; 2 Leach, C. C. 1016, n. 

Breaking and Entry on Different Nights.] — 

The prisoner broke the glass of a door on a Friday 
night, with intent to enter at a future time, and 
actually entered on the next Sunday night 
Held, to be burglary, the breaking and entering: 
being both by night, and the breaking being 
with intent afterwards to enter. Bex v. Smithy 
R. &R. 417. 

Breaking Out— Lawfully in House.] — If a, 

person commits a felony in a house, and breaks 
out of it in the night-time, this is burglary,, 
i although he might have been lawfully in the 
, house. Beg. v. Wlieeldon, 8 Car. & P. 747. 

If a lodger in a house has committed a larceny 
there, and in the night-time even lifts a latch to* 
I get out of the house with the stolen property, 

I this is a burglariously breaking out of the house 

, 11 . 

— — What sufficient.]— On an indictment for 
stealing wine out of a cellar, and burglariously 
breaking out therefrom, it appeared that the.* 
prisoner broke out of the cellar by lifting up a 
heavy flap by which the cellar was closed on the 
outside next the street ; the flap was not bolted, 
but it had bolts : — Six judges were of opinioni 
. that there was a sufficient breaking to coiistitut 
burglary, but the remaining six wmre of a con 
trary opinion. Bex v. Callan, R. & R. 157. An 
; see Bex v. Brown, 2 East, P. C. 487 
i aC. 1016, n. 
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_ Unlocking^ and opening a lialk door and ran- A house into which the owner has only removed 
axmg away is a sulhcient breaking out of the his goods, but has not sleptin,isnot his dwell- 
liouse to institute a burglary. Rex y. Lawrence, ing-house as to burglary. Rex y. Thompson, 2 
4 tar. & P. 2dl. Leach, C. G. 771 ; 2 East, P. G. 498. 

„ ' „ . ^ . A nocturnal breaking into a house of which the 

X sufficient.] — It is not sufficient, owner has no farther taken possession than by 

to constitute the offence of burglary, that there depositing in it sundry articles of merchandise, 
was an entry without a breaking of the outer neither he nor any servant of his having slept in 
.or, and a breaking ^yithout an entry of an it, is not burglary, for it cannot be considered as 
miner one. Reg. v. l)atis, 6 Cox, G. G. 367. the dwelling-house of the owner. Rex y. Harr is, 
A chimney is a part of a dwelling-house, and 2 Leach, C. C. 701 ; 2 East, P. C. 498. 

■therefore where the prisoner, by lowering himself A house under repair, but not inhabited, is not 
in the ehiinney, made an entry into the dwelling- the dwelling-house of the owner, though part of 


Loh. 3o7. 186, n. 

Introducing the hand between the glass of- an Where the owner of a house has never by him- 
outer window and an inner shutter is a sufficient self, or by any of his family or servants, slept in 
entry to constitute burglary. Rex v. Bailey, E. the house, it is not his dw^elling-house, so as to 
• t . . . iiiake the breaking in and stealing goods thereout 

Where, in breaking a window in order to steal burglary, though he has used it for his meals and 
property in the house, the prisoner’s finger w^ent all the purposes of his business. Rex v. Martin, 
•vyithin the house :~Held, that there wms a suffi- R. & B. 108. 
cient entry to constitute burglary. Rex v. Baris, 

.R. & B. 499. Servants Sleeping in House.] — Although a 

Throwing up a window^, and introducing an man leaves his house, and never means to reside 
instrument between such window and an inside in it again, yet, if he uses part of it as a shop, 
fshutter, to force open the shutter, if the hand or and lets a servant and his family live and sleep 
some part of it is not wfithin the window, is not a in another part of it, for fear the place should be 
^sufficient entry to constitute burglary. Rex v. robbed, and lets the rest to lodgers, the habita- 
Rifst, 1 M. C. G. 183. tion by his servant and family is a habitation 

So w-iiere the prisoner raised a window which by him, and the shop will be considered as part 
was not bolted, and thrust a crowffiar under the of the dw^elling-house, so as to constitute the 
bottom of the shutter (which W'as about half a breaking thereof burglary. Rex v. Gibbons, 
foot within the window), so as to make an indent R. k B. 422. 

-on the inside of the shutter, but from the length A burglary committed in a baker’s shop, in 
-of the bar his hand was not inside the house : — wiiich no person slept, but to wiiich there w^as a 
Held, that it was not a sufficient entry to consti- communication by a trap-door and a ladder from 
tute a burglary. Rex v. Roberts, Car. C. L. 293 ; the upper rooms of the house, in which only a 
’.2 East, P. G.^ 487. weekly workman and his family lived by the per- 

On an indictment for burglary, it was proved mission of the three partners, wffio w'ere owners 
the legs of the prisoner were seen hanging about of the whole house, may be laid to have been 
'Si foot from the ground, from a window^ and no conimittedin the dw^elling-house of these partners, 
«other part of his body was visible till he jumped they inhabiting it by means of their servant, 
-dowm and ran awmy : — Held, that though it Rex v. StocJi, 2 Leach, C. C. 1015 ; R. & R. 185 ; 
appeared there w'as a hole broken in the window^ 2 Taunt. 339 ; 11 R. R. 605. 
large enough to admit a man’s head and shoulders. Buildings separated from the dw^eUing-house 
there was no evidence to show that there had by a public road will not be a parcel of the 
been any actual entry, no property being lost, dw'elling-house, but if such buildings are used as 


Reg. V. Meal, 3 Cox, C. C. 70. 


a sleeping place for any of the servants of the 



On an indictment for burglary, wdiere any part dw'elling-house, they may be deemed a distinct 
-of the person of the prisoner is within the dw^ell- dw^elling-liouse. Rex v. JFestivood, B. & B. 
ing-house, no matter wdth what immediate intent, 495. 

there is a sufficient entry to constitute the offence, Where the prosecutor left his house without 
and therefore, where the hand was proved to have any intention of living in it again, and intending 
been inside the house, it is immaterial whether to use it as a warehouse only; though he had 
it wms therefor the purpose of lifting up a persons (not of his family) to sleep in it, to guard 
window or of abstracting property. But wdiere the property : — Held, that it could not be consi- 
mo part of the prisoner’s body is inside the pre- dered as the dwelling-house of the prosecutor, so 
mises, but he introduces an instrument wdthin it as to support a conviction for stealing therein. 
Tor the mere purpose of effecting an entry, and Rex v. Flannagan, R. & R. 187. 
not wdth any other object, semble, that the entry The owner of a house puts a person into it to 
is not complete. Reg. y. O'Brien, 4 Cox, C. C. sleep there at nights till he can get a tenant, in 
■4^0. . order to protect some furniture there, which he 

2. What is a Dwellhs^g-house purchased of the last tenant, which servant 

had so slept there for three wrecks before, but the 
Permanent Building slept in occasionally.]— owmer never intended to inhabit it himself 
A public building used and slept in only for a Held, that a thief could not be convicted of 
shorttimeforthepurposeof a fair, may be treated stealing goods in the dwelling-house of such 
as the dwelling-house of the person so occupying owner to the value of 40^. within 12 Anne, 
it, though unoccupied the rest of the year. Rex c. 8. Rex v. Bavis, 2 East, P. C. 499 ; 2 Leach, 

V. Smith, 1 M. & Rob. 256. G. C. 876. 

. . ■ 'Or, if the owner of a house has no intention^ ff 

tts m House — one Sleeping there.] — of residing in it himself, it cannot be considered 













occQx^ier of tlie 
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his clwelling-honse, although his servant sleeps 
in it every night, if his sleeping there be merely 
to protect the furniture, Jb, 

A porter lying in a warehouse does not make 
it a dwelling-house. Bex v. Smitb, 2 East, P. 
C. 497 ; 2 Leach, C. C. 1018, n. And see Bex v. 
Brown, 2 East, P. 0. 501 ; 2 Leach, C. C. 1018, n. 

"Whose Dwelling-House.] — ^A garret made use 
of as a workshop, and rented with a sleeping- 
room by the week, is the mansion of the lodger, 
if the landlord does not sleep under the same 
roof. Ilex V. Carrell, 1 Leach, C. G. 287 ; 2 
East, P. C. 506. 

Lofts over coach-houses and stables, converted 
into lodging-rooms, are the dwelling-houses of 
their inhabitants if there is an outer door. Bex 
V. Turner, 1 Leach, C. C. 305 ; 2 East, P. C. 
492. 

Two adjoining houses belonging to two part- 
ners, of which the rent and taxes are paid from 
the joint fund, may still bo the respective man- 
sions of each partner, if there is no communica- 
tion from one to the other but through the outer 
doors to the street. Bex v. Juim, 1 Leach, 0. 0. 
637 ; 2 East, P. C. 604. 

Part of Dwelling-House— What is.] — See 24 & 
25 Viet. c. 76, s. 53, by which many of the 
following cases are affected, but they are re- 
talned as they may still serve to illustrate the 
mbjeot. 

if the out-house is adjoining to the dwelling- 
house, and occupied as parcel thereof, though 
there is no common inclosurc or curtilage, it may 
still he considered as part of the mansion. Bex 
V. Brown, 2 East, C. 493. 

On the trial of an indictment for breaking into 
a building within the curtilage, under 7 & 8 Oco. 4. 
c. 29, s. 14, it appeared that the building was in 
the fold-yard of the pro'-ecutor’s farm ; and that, 
to get from his dwelling-house to the fold-yard, 
it was necessary to pass through a yard called the 
pump-yaid, into which the back-door of the 
dwelling-house opened, the pump-yaid being 
separated from the fold-yard by a wall four feet 
high, in which there was a gate, the fold-yard 
having another gate leading to hekls on one side, 
a hedge, with a gate leading to t he high road, on 
another, the other sides of the fold-yard being 
hounded by the farm buildings and a continuing 
wall from the dwelling-house : — Held, that the 
building was within the curtilage. Beg. v. 
mUert, 1 Gar. k K. 84. 

An out-house in the yard of a dwelling-house 
will be parcel of the dwelling-house if the yard 
is inclosed, though the occupier has another 
dwelling-house opening into the yard, and he 
lets such dwelling-house with easements in the 
yard. Ilex v. Walters, 1 M. C. G. 13. 

A summer-house used occasionally for tea and 
retirement, within the same iuclosure as the house, 
though at the distance of about half a mile, was a 
building within 4 Geo. 2, c. 32. lit x v. Korris, 
B. & B. 69, And see Ilex v. Barker, 1 Leach, 
0. 0. 320, n. 

A building within the same fence as the dwell- 
ing-house, and used with it as parcel of the dwell- 
ing-house, thougli it has no internal communica- 
tion with the house but through an open passage, 
is parcel of the dwelling-house. Beg! v. Hancock, 
&:B. 170. 


house, and partly for a business, m which he waa 
a partner. Ih. 

The prisoner broke into a goose-house opening, 
into the prosecutor’s yard, into which his house 
also opened ; the yard was surrouMied partly by- 
other buildings of the homestead, and partly by a 
wall ; some of the buildings had doors opening 
backwards, and there was a gate in one part of 
the wall opening upon a road ; this goose-house 
was held part of the dwelhng-house, so as to 
constitute the breaking thereof burglary. Bex- 
V. Claylnmi, B. & B. 360. 

Buildings separated from the dwelling-house 
by a public road, however narrow, will not be a 
parcel of the dwelling-house, so as to coubtitute* 
the breaking thereof burglary, ii there is no- 
common fence or roof to connect them, although 
held by the same tenure, and although some of 
the offices necessary to the dwelling-house adjoin* 
thereto, and although there be an awning ex- 
tending therefrom to the dwelling-house. Bex^ 
V. Westwood, B. k B. 495. 

An area gate, opening into the area only, is not 
part of the dwelling-house so as to make the- 
breaking thereof burglary, if there is any door or 
fastening to prevent persons in the area from, 
entering the house, although such door or fasten- 
ing may not be secured at the time. Bex v.. 
Baris, B. k B. 322. 

A door which only forms part of the outward 
fence of the curtilage, and opens into no building 
but into the yard only, is no-t such a part of the 
dwelling-house as that the breaking thereof will 
constitute burglary. Bex v. Bennett, E. k B.. 
289. 

No Internal Communication.] — A shutter- 

box partly projected from a house, and adjoinecl 
the side of the shop window, which was pro- 
tected by wooden panelling, lined with iron : — 
Held, that the breaking and entering the shutter- 
box did not constitute burglary. Bex v. Paine,. 
7 Car. k P. 135. 

The prosecutor’s house was at the cosiaer of 
street, and adjoining thereto was a workshop,, 
beyond which a stable and acoach-ho-useadjoined 
all were used with the house, and had doors open- 
ing into a yard belonging to the house, which 
yard was surrounded by adjoining buildings, so» 
as to be altogether an inclosed yard ; the work- 
shop had no internal communication with the- 
house, and it had a door opening into the street j 
its roof was higher than that of the dwelling- 
house ; the street-door of the workshop was> 
broken open in the night : — Held, the workshop* 
was parcel of the dwelling-house. Ilex y.. 
Chalking, B. k B. 334. 

W. let part of his house, viz. a shop, passage,, 
cellar. Ac., to his son, who did not sleep therein^ 
and there was a distinct entrance into the son’s, 
part, but his passage led to his father’s oellarS), 
and they were open to his father’s, part of the 
house. The shop was broken into, and the; 
prisoner was convicted thereof : — Held, that by- 
reason of the internal conimunication, tbe son’s^ 
part continued part of the father’s house, and 
therefore that it was burglary. Bex v. lifton 
11. k B. 202. 

A shop adjoining to a house, if under the 
same loof, and witliin the curtilage, is part of 
the dwelling-house, although there is no in' 
communication between the shop and 
and although no person sleeps in 
Bex V. Gibson, 1 Leach, G. C. 

“08,. 
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A room in a dwelling, occupied therewitli and 
under the same roof, will be deemed part of the 
dwelling-house, though it has a separate outer 
door and no internal communication with the 
rest of the house. JReso v. Burroios, 1 M. C. C. 
274. 

On the trial of an indictment for burglary, it 
appeared that adjoining to the prosecutor’s 
dwelling-house was a kiln, one end of which 
was supported by the end wall of the dwelling- 
house, and that adjoining to the kiln was a 
dairy, one end of which was supported by the 
end wall of the kiln. There was. no internal 
communication from the dwelling-house to the 
dairy, and the roofs of the dwelling-house, kiln, 
and dairy were of different heights : — Held, that 
the dairy was not part of the dwelling-house, 
and that a burglary could not be committed 
by breaking into it. Heg. v. Miqgs, 2 Car. & K. 
322. 

A building used with and under the same roof 
with a dwelling-house, but having no internal 
communication with it, although opening into 
an inclosed yard belonging to the house, and 
also into an adjoining street, may be parcel of 
the dwelling-house so as to constitute the break- 
ing and entering thereof a burglary. Ilex v. 
Jjithgo, R. ^ R. 857. 

A manufactory carried on in the centre build- 
ing of a great pile, m the wings of which several 
persons dwelt, but having no internal com- 
munication with the same, though the roofs of 
aR were connected, and the entrances of all wci e 
out of the same common inclosure : — Held, not 
a dwelling-house in which burglary could be 
committed. Ilex v. Egginton^ 2 East, V, C. 
494, m ; 2 Leach, 0. 0.918 ; 2 Bos. & P. 508 ; 
6 R. R. 689. 

3. Breaking into Churches and Places 
OF Divine Worship. 

Church or Chapel — What is.] — A dissenting 
meeting-house was not within 7 & 8 tleo. 4, c. 
29, s. 10, which made it a capital offence to 
“ break and enter any church or chapel, and 
steal therein.” Ilex v. Ihclua-fhon, C Car. 6c P. 
835. S. P.. Hex v. Wafren^ G Car. k P. 335, n. 

A prisoner was indicted under 7 & 8 Geo. 4, 
c. 29, s. 10, for bieakiug and entering a chapel, 
and stealing several fixtures, and a bell not fixed. 
The chapel was a Wesleyan chapel, and not a 
chapel of the Chuich of England : — PI eld, that 
the case must be confined to the act of simple 
larceny, for stealing the bell. Hex v. Xixa/t^ 7 
Car. & P. 442. 

Part of Church.] — If a church tower is budt 
higher than the church, and has a separate loof, 
but has no outer door, and is only accessible 
from the body of the chuich, fiom which it is 
not separated by any partition ; this tower is a 
part of the church within 7 A; 8 Geo. 4, c. 29, 
s. 10- Hex V. Mlteeler, 3 Car. P. 585, 

The vestry ot a chinch was bioken open and 
robbed. It was formed out of what before had 
been a church porch, but had a door opening into 
the churchyard, which coukl only be unlockcil 
from the inside : — Held, that this vestry was 
part of the fabric of the church, and within the 
meaning of an indictment for saciilegionsly 
breaking and entering the church. Meg. v. 
Meams, Car. & M. 298. 

At Common Iraw.]— -Burglary may be com- 


mitted in a church at common law. Meg. v. 
Maher, 3 Cox, 0. C. 581. 

Goods the Subject of Larceny.] — The provisions 
of 1 Edw. 6, c. 12, s. 10, were not confined to 
goods used for divine service ; they extended to 
articles kept in the church to keep it in repair, 
and therefore a conviction on an indictment on 
that act, for stealing a snatch-block to raise 
weights in case the bells wanted lepairing, and 
an iron pot for charcoal, used to air the vaults, 
was held right. Mex v. Mourhe, R. & R. 38G. 

To warrant a conviction for breaking ami 
entering a chuich under 7 & 8 Geo. 4, c. 29, 
s. 10, there must have been a stealing therein of 
some chattel. Stealing a fixture was not suf- 
ficient. But if the stealing of fixtures was 
averred in such count, the prisoner might be 
convicted simply thereof nnder s. 44, Meg. v. 
Maher, 3 Cox, C. C. 581. 

A. and B. were indicted for sacrilegiously 
breaking into a church and stealing a box and 
money : — Held, that the box (under the circum- 
stances) was not affixed to the freehold, but was 
constinctively ni the possession of the vicar and 
churchwardens. Meq. v. WoHletj, 1 Den. C. C. 
1G2 ; 2 Car. k K. 283 ; 2 Cox, C.'O. 32. 

Ownership of Property.] — In an indictment 
for breaking into a chuich in the night-time, it 
IS sufficient to allege an intent to steal the pro- 
perty in the chuich without stating the owner- 
ship of such property. Meg. v. Nicholas, 1 Cox, 
C. C. 218. 

4. Intext. 

Breaking and cnteiing a house in the night- 
time to lecover tea, which had been seized, is no 
buiglaiy, being intended for the benefit of the 
supposed owner. Mex '^.Knight, 2 East, P. C. 
510. 

If several agree to commit a burglary, but one 
communicates the intent to an officer, that he 
may take the other two, and the officer is upon 
the watch accordingly ; thepeison who has made 
that comnnmication to the officer will not be 
particeps ciiminis in the buiglary, although he 
IS present v hen it is committed, and pi etends to 
assist the other two, but in fact expedites their 
apprehension. Mex v. Mannelhj, R. & R. 310 ; 2 
Marsh. 571. 

Hor will it make any difference, although his 
object 111 detecting is to obtain for himself (by 
previous agieement with the officer) pait of a 
leward that will be payable on conviction. /&. 


5. Armed with Intent to Break or Enter. 

"What are Implements of Housebreaking.] — 

Keysaie implements ot housebreaking within 24 
ik 25 Viet, c. 9G, s. 58 ; for though commonly 
used lor lawful purpo->es, they arc capable of 
being employ etl for purposes of housebreaking,, 
and it is a question for the jury whether the 
poison found m possession ot them by night, had 
them without lawful excuse, and with the inten- 
tion of using them as implements of house- 
breaking. Mg. v. Oldham, 2 Den. C. G. 472; 
3 Car. U K. 249 ; 21 L, J., M, C. 134 ; 16 Jur, 
505 ; 5 Cox, C, C. 551. 

Semble, per Maule, J., that the printed copy of 
the section of the statute is wrongly punctuated? 
and that the word key is within the express tf rms 
of the statute. Jh. 
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Intent to commit Telony Immaterial.]— An 

intent to commit felony forms no ingredient of the 
offence ot being found by night in the possession 
of housebreaking instruments without lawful 
excuse. Beg. v. Bailey^ Deais. C. C. 244; 23 
L. J., M. C. 13 ; 17 Jur. 1106 ; 2 W. U. 64 : 6 
Cox, C. C. 241. 

Particular House must be specified.]— Where 
persons are charged, under 24 & 25 Vict. c. 06, 
s. 58, with being found by night armed with an 
offensive weapon, with intent to break and enter 
into a dwelling-house or other building, and to 
commit a felony therein, the particulai house or 
building must be specified in the indictment, 
and proof given of their intent to break and 
enter such house or building. Beg. v. Jarrald, 

^ (N’.S.) 

629 ; 8 L. T. 515 ; 11 W. E. 787 ; 9 Cox, C. C. i 
oU7. 

Implements of Housebreaking — Possession by 
one is Possession by all.]— When several persons 
are found out together by night for the common 
purpose of housebreaking, and one only is in 
possession of the housebreaking implements all 
may be found guilty of the misdWanor of being 
found by night in possession of implements of 
housebreaking without lawful excuse under 24 
& 25 Viet. c. 96, s. 58, for the possession of one 
IS in such case the possession of all. Bee v 
Jhomjpson, 21 L. T. 397 ; 11 Cox, C. C. 362 


that the articles stolen were his befoie his con- 
viction, and had remained in the house fiom the 
time of his apprehension, and that the wife con- 
tinued in possession of the house and goods till 
they were stolen : — Held, that the prisoner might 
be properly convicted of larceny on the sec(Wl 
count, which laid the property of the goods in 
the (^ueen, although theio had been no office 
found, and that he could not be convicted of 
housebreaking as that part of the indictment 
which laid the goods and the house to be those 
of Elizabeth A. could not be supported. i?m v 
Whitehead, 9 Car. A P. 429. 

A.^was charged with breaking into the house 
ot K., and stealing the goods of M. It was 
proved by M. that K., his brother-in-law, had 
taken the house, and that M. (who lived on his 
pioperty) carried on the trade of a silversmith 
benefit of K. and his family, having him- 
self neither a share in the profits nor a salary 
M stated that he had authority to sell any part 
ot the stock, and might take monev from the 
! till, but that he should tell K. of it ; and that he 
sometimes bought goods for the shop, and sonie- 
times K did It .—Held, that M. was a bailee, 
and that the goods in the shop might propeily 
be laid as his property. Beg. v. Bird, 9 Car. A 


6. Stealing in a Dwelling-House. 

Charge of Stealing Specified Goods.]— A. was 
indicted for breaking and entering a dwelling- 
house, and stealing certain specified goods. At 
the tiine of breaking and enteiing,' the goods 
named in the indictment were not in the house 
but there were other goods there belonging to 
the piwecutor. The juiy found that he was not 
guilty of the felony charged, but that he was 
guilty of breaking and entering the dwelling- 
house of the prosecutor, and attempting to steal 
his goods therein .—Held, that there was no 
attempt to commit the felony charged within 14 
•A 15 Vict. c. 100, s. 9, and therefore the yeidict 
could not be sustained. Beg. v. JlPBher,mi 
& B. 197; 26 L. J„ M C. 134V3 Jur’ I 
(K.S.) 523 ; 5 W. R. 525 ; 7 Cox, C. C. 281. 

Ho Actual Stealing.]— An indictment for 
feloniously breaking and entering a dwelling- 
house, with intent feloniously to steal therein 
and not for actually stealing, cannot be sus- 
tained, the felony created by 7 A 8 Geo. 4 c 29 
s. 12 being entering and stealing. lien, v iVeit'- 

8 Cox, C. G. 348. v. tKit- 

^ took 

pro half-sovereigns from a bureau, which he, on 
being disturbed, threw under the grate in the 
same room .---Held, a sufficient removal to con- 
stitute the oaonce. v. Amifr, 6 Car. & P. 

In whom Property in Goods Laid.]— A prisoner 
for breaking into the house of , 
bh/abeth A. and stealing her goods. There was 
a second count laying the property of the goods 
lu the Qneen. It was shown by proof of the < 
TOcord that the husband of Blimbeth A. had i 
leen MUTK^ed of felofiy, and it was also prov«d 












e Prisoner Admitted by Servant.]— A servant 
• pretended to concur with tw’o persons, wdio pro- 
posed to him to unite with them in robbmer his 
master s house. The master being out of town 
the servant communicated with the police, ami 

. ff In consequence 

s this, a little after nine o’clock one evening’ he 
I w' persons, by lifting the latch ; 
t but betoie that person had taken any property 

' bLTf/T and, i crowbar 

, being found upon him, was immediately placed 
1 in confinement After this the serva^ went 
. out again, and fetched the second person, and let 

' wMi’ n hiw seised 

■ w itli a basket of plate in his hand, which he had 

m ’^itehen, part of the way up- 
' be muVMf ’ff neither of the penons could 
' i burglary; but that the one W'ho 

. 1 .IS seized with the plate might be convicted of 

& ^^9- V- J'oncs, cJ. 

7 . Breaking into Shops, Warehouses, or 
Counting-houses. 

Shops.]— A shop, to be within the 7 & 8 Geo 4 
C. 2.), s. lo, and 7 Vhll. 4 A 1 Vict. c 90 s ’ 2 ’ 
must he a shop for the sale of goods, and a ’mere 
sufficient. Reg. v. Sanden, 

shonimlS'!?“ who breaks into a blaoksmith’.s 
&tiop and steals goods there might be convicted of 

s’ f Ts under 7 & 

K. 173 ’ 1 Car. 4c 

rouVwK“th^* ®**°P same 

rout wheio the prisoner lived as a servant for 

the purpose of committing a felony, was a break 
ing and entering within 7 & 8 060^47^29 ^1 2 
B(g. V. Weymouth. 8 Cox, C. C. 348. ’ ’ 

Warehouses ]-A cellar used merely for the 
deposit of goods intended for removal and sale is 
a warehouse. Beg. y.MUl, 2 M. ^0^58 

^an^ingwhouses,}— A build! ‘ 







Y. J^rowen, 4 Cox, C. G, 2G6. 
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of premises emplovcd as chemical works ; it was 
oommonly called the machine-house, a weighing 
machine being there, where all the goods sent 
out were weighed, and a book being kept there 
in which entries of the goods so weighed were 
made. The account of the time of the workmen 
employed in the works was kept in this place, 
the wages of the men were paid there ; the books 
in which the entries of time and the payment of 
wages were entered were brought to the building 
tor the purpose of making entries and paying 
wmges, but at other times they were kept in what 
was called the oihce, wheie the general books 
and accounts of the concern were kept ; — Held, 
that this building was properly described in an in- 
dictment as a counting-house within 7 & 8 G-eo. 4. 
<i. 29, s. 15. Hrg. v. Potte)\ 2 Den. C. C. 235 ; 
3 Can & K. 179 ; T. & M. 561 ; 20 L. J., M. C. 
170 ; 15 Jur. 498 ; 5 Cox, 0. C. 187. 

8. INDICTMEKT. 

Owner of House — Hame is Essential.] — The 

name of the owner of the house is essential in an 
indictment for burglary, and for stealing in the 
dwelling-house. v. White, 1 Leach, C. C. 

^52 ; 2 East, 513, 780. S. ?., Bex y. Woodward, 
1 Leach, C. C. 253, n. 

Actual Occupier.] — A. au insolvent lived 

in a house taken by ins daughter who carried on 
business there tor her parent’s benefit but she 
did not live there : — Held, to be rightly laid as 
the dwelling house of A. Beg. v, Bndgea, 1 Cox, 
€. C. 261. 

Club — ^Whose Dwelling-house and Goods.] 

-A member of a club was indicted for stealing 
some of the plate used at the club-house. The 
house-steward slept in the house, and staled that 
lie had the charge of all the plate, and was res- 
ponsible for it ; but the plate was deliveied every 
night to the under-butler, who was appointed by 
the club, and by him placed in a chest in the 
pantry. The indictment desciibed the goods as 
the property of the liouse-steward, and alleged it 
to have been stolen in his dwelling-house : — Held, 
that upon the evidence, it was wrong in both 
respects, inasmuch as ins sleeping in the house 
was only as a servant of the club, and his alleged 
responsibility was not coupled with any custody 
•of the property, either by himself or his own ser- 
vants. Beg. V. Ash leg, 1 Car. & K. 198. 

Caretaker.] — A prisoner was indicted for 

burglary in the dwelling-house of B. B. worked 
for W., who did caipenter’s work for a public 
•company, and put B. into the house, which be- 
longed to the company, to take care of it, and some 
mills adjoining. B. leceived no more wages after 
than before ho went to live in the house : — Held, 
not rightly laid. Bex v, BawlUigss, 7 Car. Ac B. 
150. 


may be stated, in an indictment for breaking 
into such house in the day-time, to be that 
person’s house ; such person being tenant at will, 

I Bex V. Collett, R. Ac R. 498. 

j Joint Tenants.] — If a house is let to A., 

and a warehouse under the same roof, with an in- 
' ternal communication to the house, to A. and B. ; 
the warehouse, in an indictment for burglary, 
cannot be desciibed as the dwelling-liouse of A. 
Bex V. Jenliim, R. Ac R. 244. 

If two or more rent of the same owner different 
parts of the same house, so as to have amongst 
them the whole house, and the owner does not 
reserve or occupy any part of it, the separate 
part of each may be described as the dwelling- 
house of each- Bex v. Bailey, 1 M. C. 0. 23. 

A house the joint property of piartners in 
trade, and m which their business is carried 
on, may be described as the dwelling-house 
of all the partners, though only one of them 
resides in it. Bex v. Athea, 1 M. 0. C. 329. 
See Bex v. Jotieo, 1 Leach, C. C. 537 ; 2 East, P. 
C. 304. 

Married Women.] — If a married w^oman 

takes a house, in which a liurglary is committed, 
the house must be laid as the house of the 
husband, although she is living separate from 
him. Bex v. Smgth, 5 Car. A: P. 201, See Mar- 
ried Women’s Property Act, 1882. 

The house of a husband in which he allows his 
wife to live separate f i om him may be described 
in an indictment for burglary as the house of 
the husband, although the wife lived there in 
adultery with anothei man who paid the house- 
keeping expenses ; and although the husband 
suspected a criminal mteicour&e between his 
wite and the other man when he allowed her to 
live separate. Bex v. Wilford, R. Ac R, 517. 

Where a mariied woman lived apart from her 
husband, upon an income arising fiom property 
j vested in trustees for her sepaiate use : — Held, 
that a houvse wdiich she had hired to live in 
was, in an indictment for burglary, properly 
described as her husband’s dwelling-house, 
although she paid the rent out of her separate 
piopeity, and the husband had never been in it. 
j Bex V. French, il. Ac R. 491. 

Lodgers.] — The apartments of lodgers 

will be consideied as their respective dwelling- 
houses, if the owner of the premises does not 
sleep undei the same roof. Bex v. Boyers, 1 
Leach, C. C. 89 ; 2 East, P. C. 506. See 
Bex V. Carrell, 1 Leach, C. C. 287 ; 2 East, 
P. C. 506. 

A house, the whole of which is let out in lodg- 
ings, and has only one outer door common to all 
its inmates, is the mansion-house of its several 
inhabitants. Bex v, Tra pshaw, 1 Leach, 0. C. 
427 ; 2 East, P. C. 506, 780. See Bex v. Turner, 
1 Leach, C. C. 305 ; 2 East, P. C. 492, 


— — Workhouse.] — In an indictment for Innkeeper or Guest.] — Where one, under 

Burglary in the workhouse of a poor law union, pretence of being robbed, torced the door of a 
the workhouse, being under 5 Ac 6 Will. 4, c. 69, guest’s chamber in an inn, at night, and stole his 
.s. 7, may be described as the dwelling-house ot goods : — Held, that the burglary must be laid to 
the guardians of the poor of that union. IScmble, De in the dwelling-house of the innkeeper, and 
that the workhouse cannot be descriDed as the not of the guest. Bex v. Prosser, 2 East, P. C. 
•dwelling-house of the master of the workliousc. 502. 

Company or Officer or Agent.] — If a 
Tenant at Will.]— -If the owner of a I burglary is committed in the house of a trading 
JhouBe suffers a person to live in it rent-free, it } company, in the house belonging to which an 
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agent of the company resides, with his family, is committed, is reserved by the proprietor foi" 
tor the purpose of carrying on^ the business, it other purposes, the part reserved cannot be 
may be laid to be the dwelling-house of the deemed part of the servant’s dwelling-house, 
agent, although the rent is paid and the lease is Rex. v. K. k R. 115. 

held ^7 company. Rex v. Margetts^ 2 Leach, And it will be the same if any other person 

* 1 * n house, and the rest is reservetU 

Though a servant lives rent-free in a house Ih. 

commnT See also cases ante, col. 1102. 

company pays the taxes, and the company s 

business is earned on m the house, yet if the Plaoe.]-It is sufficient to allege that the 
servant and his family are the only poisons who burglary was committed at a place, naming it, 
sleep in the house, and the part in which the e.g. “at Norton- juxta-Kempsey, lu the county 
company s busing is caiTwd on is at alltimes aforesaid,” without stating the place to be a 

ma V ho 8®''’'“* ^'^es, it parish, vill, ohapelry, or the like. ifc,?. y. Mj-oo/ies- 

may be stated as the servant s house, though the Car. & M. 544. 

only part entered by the thief was that in which An indictment for breaking into a warehouse 

thLfflTtho”^ ®i carried on; and and stealing goods, stated the offence to have 

though the judges would not say that it might been committed in “the parish of Kt. Peter the 
thoJ Jr '^®®“.^/®^®''‘^c ^ company’s house. Great, in the county of W.” Part only of the 

propriety, be parish of St. Peter the Great is in the^ county 
W? 1 M 0 P ®f W-^-Held. that indictment could not be 

A hiirrfarv h\ +h. o + . f iK ^ supported for the breaking into the warehouse, 

s ^ apartments of officers of but that it was sufficient for the larceny : ami 

a public company must he laid to be m the that to be good as to the breaking it shoukl 

ms (’ wf ®'i“-ged the offence to have been committed 

MS, l hast, 1 . C. uOl. .cjj, gj._ 

n ti to . , which lies within the county of W.’" 

Rooms in CoUege.]~So of the apart- 11. j vv. 

ments of a college not occupied by the students, A dwelling-house situated partly in parish A 
s he butteiy. Ref v. Raymrd, i East, P. C. and partly in palish B. is rightly desm-ibed a."-. 

being in parish A., where the part broken is in 

nr 1 TU 1 , '>■ Sowell, 1 Cox, 0. C. 190. 

lives roiTt ffn- fnr tu! An indictment for housebreaking, after chaie- 


any promibes which his master occupies, it may 
be dpenbed as the house of the servant ; 
especially if the house belongs not to his master, 
but to sonic person paramount to his master ; as 
ill the case of a toll-collector’s house, occupied 
by the servant of the lessee of the tolls for the 
puiposc of collecting the tolls. Rex v. Caw field, 
I M. 0. C. 42. 

If the owner of a cottage lets one of his work- 

TV 1 AT 1 VXTl+k T.Jr 1 .1 


sovereigns, of the value of 42Z., in the same- 
dwelling-house then and there being found, then 
and there feloniously did steal and carry away ” : 
is good, and the w^ords “then and theie,” in the 
last allegation, are sufficient without the wordb 
“ ill the same dwelling-house ” being added to 
them. ^ Reg. v. A^idrews, Car. & M. 121. 

An indictment alleging that J. F., late of the 
parish of F., in the county of M., with force and 


men, with his famiiy, ii^lin C! a ^ with force and 

S' VV“' r?'"* 

525. o^^iyaiy. Mex Joblm, R. k R. the situation of the woikhouse, the words “ theie 

A. was in the service of B. and lived in a house 

« °®t ^0 pl®c® of bu-siuss,. B. did not iL m C. a 2Ua * 0°-'^. 

the house himself, but he paid the rent and taxes 

hor“;fafMo;!rrf" JT committed. J-Itissuffi. 

Held, that this was the dweUinlhouse of B ' m'd bit'glary to aUegethat. 

was improperly <lescnbed in the indictment as ^ burglariously, without 

the dwelliue'-housc of A Tit*n tr ^ time at which the offence was com- 

Oox, a C 218 o or even that it was done m the night 

A gardener iived in a house of his master on, -tP Cox, C. C. 377, 

separate from the dwelling-house of his masti sis’ ^ 3 East, P. C. 

and the gardener had the entire contiol of the 

house mu^ht be laid either Uia ^ t ei s glaiy chaigcd the prisoner with breaking in the 

miuslor’.s.^5L y.yifcS.i p 5,i8 f‘^® <l'voll.ng-house o^f’ E. B , 

if a servant lives in a house of his in’-istov's ir i "^*n' goods and chattels in the same 

a yearly rent, the house cannot be desmibed as fbeii anil there being feloniously 

the master’s liouse, though it is on the premises of t stoalmg the goods 

whore the master’s business is cairi^^ on and of p’ *bat the house was that 
although the servant has it rf’ m . .11 


although the servant it ofT. t” 1-“^ stol 

— M “he joint property of E.B. and two others 

"^"a^^esltowh^rh broke'iato^thehUrofT®'' 
sffi.a the resty^ on which a buigl^'j [ the goods ' ‘ 


■*' ’’ - -'ll • '• i. ' Ci J /* 
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CEIMINAL 


-Against Projperty of Individuals. 


to sustain the charge of burglary contained in 
the indictment, without prouf of an intent to 
steal the goods of the particular person whose 
goods the indictment charged that he did steal. 
Beg. Y. Clarhf 1 Car. k, K. 421. 

An indictment for burglariously breaking and 
entering the house of A., with intent to steal the 
goods of B., is bad, if no person of that name had 
any propeity in the house. Bex v. Jenlis^ 2 
Leach, C.^ C. 774 ; 2 East, P. C. 514. 

An indictment which charges that the prisoner 
unlawfully broke and entered the dwelling-house 
of E. P. P., “ writh intent the goods and chattels 
in the dwelling-house then and there being then 
and there feloniously to steal, take and carry 
away,” is good, although it does not state whose 
goods the prisoner intended to steal. Beg. v. 
Zaives, 1 Car. & K. 62. 

A. and B. were indicted for sacrilegiously 
breaking into a church and stealing a box and 
money ; — Held, that the property w^as rightly 
laid in the vicar and others, in their individual 
names. Beq. v. WoHlei/^ 1 Den. C. C. 162 ; 2 
Car. k K. 283 ; 2 Cox, C. C. 32. 

Breaking out.] — An indictment for burglary 
stating in one count that the prisoner “ did 
break to get out ” and in another that he did 
break and get out was sufficient, since the 7 & 8 
Geo. 4, c. 2y, s. 11, which used the words break 
out. Bex V. Com^pton^ 7 Car. k P. 131). 

Burglary and Striking. ] — An indictment on 7 
Will. 4 k I Viet. c. 8{), s. 2 for the capital 
pffience of burglary and striking, must have 
charged both the burglary and the striking, and 
the proof must corresponti with the indictment. 
Beg. V. Baep'tf, 8 Oar. k P. 288. 

A. was indicted for a burglary in the house of 
S. W., and striking D. James. The burglary was 
proved as laid, but the person struck wuis D. 
Jones : — Held, that the prisoner must be ac- 
quitted of the capital chaige, and convicted of 
burglary only. I b. 

Intent to Commit Felony.] — It must be alleged 
and proved either that a telony wms committed 
in the dwelling-house, or that the party broke 
and entered with intent to commit some felony 
within the same. Bex v. BohKs^ 2 East, P. C. 
513. 

And whatever be the felony really intended, 
the same must be laid in the indictment and 
proved agreeably to the fact. Bex v. Yander- 
Gomb, 2 East, P. C. 514, 517; 2 Leach, C. C. 
708. 

But the same fact may be laid with seveml in- 
tents. Bex V. Thumpaon, 2 East, P. C. 515 ; 2 
Leach, C. C. 1105, n. 

An indictment for burglary, charging in one 
count an intent to steal the goods ot the owmer, 
and in another an intent to murder him, is good, 
for it is the same fact and evidence, only laid in 
different ways. Ib. 

Against the Form of the Statute.]— The altera- 
tions made in the law with respect to burglary, 
by 7 Will. 4 1 Viet. c. 86, as to the houis, and 

as to the punishment, did not make it necessary 
for an indictment for that offence to conclude 
contra formam statuti, as the alteration with 
respect to the hours did not alter the offence, and 
the mere diminution of the punishment did not 
make that conclusion necessary. Meg. v. Mellg, 1 
Car. k K. 77. Sm U k IS Tiot. c. JOO, $. U. 

^ i . . j,.... t., .. 


9. Evidence and Teiad. 

For what Offence Prisoners may he Convicted.] 

— On an indictment for burglary by breaking: 
into a house in the night-time and stealing to the' 
value of ol. or more, the prisoner might be con- 
victed of burglary, or of housebreaking, under 
7 & 8 Geo. 4, c. 29, s. 12, or of stealing in a 
dwelling-house to the value of ol. Bex v. Comp- 
ton, 3 Oar. A P. 418, 

On an indictment for burglary, the prisoner 
may be acquitted of the breaking, and found 
guilty of stealing in the dwelling-house. Bex- 
V. Withal, 1 Leach, 0. C. 88 ; 2 East, P. 0. 515, 
517. 

On an indictment for burglariously breaking: 
and entering a dwelling-house (omitting the* 
words “with intent to steal”), and then and 
there stealing goods theiein, the prisoner may be* 
wmll convicted of the burglary if the larceny be 
proved : secus if not. Bex v. Far nival, E. k K.. 
445. 

Where the felony is laid to constitute the bur- 
glary, .an acquittal of the huiglary is an acquittal 
of stealing in the dwelling-house. Bex v. Oorner, 

1 Leach, C. C. 36. 

Where a party is indicted both for burglary 
and feloniously stealing in the dwelling-house,, 
and is acquitted of the burglary, but found 
guilty of the stealing, the verdict should be 
enteied thus “ Jury say not guilty of breaking' 
and entering the dwelling-house in the night„ 
but guilty of stealing (the property) in the 
dwelling-house.” Bex v. Iluitgetford, 2 East,, 
P. C. 518 ; 1 Leach, 0. C. 88. 

Indictment against Two Persons.] — IIpoii 

an indictment tor burglary and larceny against 
tw'o, one may be found guilty of the burglary 
and larceny, and the other of the larceny onl}".. 
Bex V. JJuttei inorth, E. k E. 520. 

Day in Indictment not Proved.] — If a pisoner 
is charged with a burglary and stealing the 
goods, the prosecutor, on failing to prove that 
these facts w'ere committed on the day laid in. 
the indictment, cannot be admitted to prove that 
the larceny w^as committed on a prior day. Bex- 
V. Vaiidercomb, 2 Leach, 0. C. 708 ; 2 East, IL 
C. 519. 

Impression of Shoe — ^Whenmade not Proved.} 

— In an indictment for burglary, the entry wa& 
proved to have been effected by breaking open 
a window at the back of a house : — Held, that 
the correspondence of the shoe with, 

an impression in the front garden, not proved 
to have been made during that night, was not 
any evidence to go to the jury to show a con- 
nection with such entry. Beg. v. Coots, 2 Cox„ 
G. 0. 188. 

Possession of Goods as Evidence.] — On the: 
night following the commission of a burglary,, 
two boys were found concealed in a corn-chest, 
in an open gig-house with which they were not 
in any w’ay connected, and half a mile from the, 
house of the prosecutor. Outside the corn-cheSt 
was found mme of the stolen property, and on 
the loft over the gig-house was found another 
portion of the stolen property : — Held, that 
there was no evidence to go to the jury of 
Sion by the boys of any of the stolen ari^Ioles^ 

On a charge of bursary, posse^4<^h Tby 


Pv'. 
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the stolen property very soon 
alter the burglary, with an account given of it 
wt reasonable or credible, is sufficient prima 
tacie evidence, without express evidence to 
laisity It. It is so, however, only if, upon all the 
circumstances in the case, the account given is 
Qoo Beg, V. Emil, 4 F. & 

^ Other Offences, of same Character.]— Upon a 
trial for breaking into a booking-office at a rail- 
way station, evidence was admitted that the 
prisoners had, on the same night, broken into 
three other booking-offices belonging to three 
other stations on the same railway, the four 
oases b>eiiig all mixed up together. Reg. v. 
d F. & F. 833. See Beg. v. Bearden, i F. 

•*x; r . 76. 

C. EMBEZZLEMENT. 

1. WJiat May he Embezzled. 1175. 

X ' What is Embezzlement, 1 i 76, 

X By miom Ojtenee Committed, 
a. Clerk or Servant, 1184. 

Trustees, 1192. 
c. Brokers and Agents, 1193. 

X Persons Employed in Public Service, 1198. 
ft. Indictment. 

Averment as to whose Service, 1199. 

whose Money or Goods, 

<?. Other Points, 1204 . 

S. Trial and Evidence, 1205. 

1. What may be Embezzled. 


Trustees. ]-B. being in 
estate, 

And effects to trustees for the benefit of his 
oieditors He was employed by the trustees at 
A salaiy to manage the business and to collect 

itn tlie amount of 

wo of the debts, but did not account for the 

received :_Held, that, inasmuch as the 

debts, being ehcBes m action, could not be legally 
received only money which was 
■fnrl ““ equity, his own ; and, there- 

fore, that he could not be guilty of embezzling it 
Meg. V. Hanm, 8 Cox, G. 0. 129. ^ 

Halves of Bank-notes.]— The halves of country 

tete ^'and 0 nt “ ^ 

f embezzles them is in- 

4 Car & 1^63^^ embezzlement. Ite^ v. Mead, 

Esohequer Bills.j-Ifan indictment char-es 
the prisoner with having embezzled “certain 
bills, commonly called Exchequer Bills,” and it 
appeara that the person who signed them on the 

to do ^1?J“,T?* authorised so 

to do,_ the indictment is bad ; for they are not 

' “f® 7 tj;ey are averred to hi liex v 

<iioi1 

Game.]— The prisoner being employed as o 
' authori^ to 1m 

mhh^tl ™ed wild 

K . rabbits m and from a wood belonsinc to his 

^moli^® mtention of selling thenS ;i The 

v: : 

, * 

, ■ Xc.-f 


. bezzlement. Beg. y. Bead, ^7 L. J., M. C. 50 - 
' 3 Q. B. D. 131 ; 37 L. T. 722 ; 26 W. K. 283 : 14 
. Cox, C. C.17. 

2. What is Embezzlement. 

Goods in Possession of Master.]— A. had 

agreed to buy straw from B. and had sent liis 
servant C. to fetch it. C. did so, and put down 
the whole quantity at the door of A.’s stable 
which was in the court-yard of A. Part of the 
straw was put into the hay-loft, but part was 
taken away by C. and sold : — Held, that this was 
larceny and not embezzlement, as the delivery 
was complete when the straw was put down at 
the stable door. Beg. v. Ilayioard, 1 Car. & K. 
518. 

The prisoner was sent with his master’s cart 
for some coals. The coals were delivered to the 
prisoner and deposited in the cart; on the road 
home the prisoner disposed of a portion of them : 
—Held, no embezzlement, as the prisoner having 
determined his exclusive possession of the coals 
V hen they were deposited in the cart, the posses- 
Sion from that time became the master’s. Req. y 
Re^ed, Dears. C. C. 2.57 ; 2 C. L. E. 607 ; 23 L J ' 
_M. C. 23 ; 18 Jur. 67 ; 2 W. E. 190 ; 6 Cox, C. c! 

2o±. 

Employment as Servant or Authority to 
Receive.]— An indictment for embezzlement 
cannot be supported, unless there is either an 
employment of the prisoner as a servant by the 
prosecutor, or an express authority be given to 
him to demand and receive the money charged 
to have been embezzled by him. Beq. v. Bear- 
cock, 1 Cox, C. C. 187. 


Proportional part of Price as Wages.]— If a 

servant receive money for his master for an 
article made of his master’s material, it will be 
within 39 Geo. 3, c. 85, if he embezzle it, though' 
he made the article and was to have a given 
proportion of the price for making it. Ilex v 
Hoggim, R. & R. 145. 

admittedly 

Received.]— Embezzlement necessarily involves 
secrecy and concealment. If, therefore, instead 
ot denying the appropriation of property, the 
prisoner, in rendering his account, admits the 
appropriation, alleging a right in himself, no 

np an excuse, 

no matter how frivolous, his offence in taking 
and keeping is no embezzlement. Bea v Ahr 
7nan, Car. k M, 501. •^* ‘ 

Wilful Omission to Account. ]— It was the 
duty ot a servant authorised to receive money 
for his employer to account to his employer oir 
the evening of every day for the money received 
during the day by him tor his employer, and to 

M *^®1 He received three sums 

loi his employer on three different days, and 

*rever denied the receipt of them, or 
tendered any written account in which they 
were omitted :-Held, that if he wilfulty omittS 
to account tor these sums and pay them over on 
the respective days on which L recaived them 
these were embezzlements, and that s 
omissions to account and 
lent to a denial of the ] 
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_ Particular Sum or Fart thereof must be cash-hook, and to enter the whole amount re- 
Froved.]— It was the duty of a clerk to receive ceived by him on the credit side of a banker’s, 
money for his employer and pay wages out of it, deposit account, and to pay in the amount to the- 
and to make entries of all moneys received and credit of the prosecutors with their bankers ; 
paid in a book, and to enter the weekly totals and it Was his duty afterwards to post the- 
of receipts and payments in another book, upon amounts in a ledger, which contained the ac- 
which last book he from time to time paid over counts of the different customers. The prisoner 
his balances to his employer. The clerk having received a remittance, which he appropriated to 
entries of weekly payments in his first book his o\vn use ; he made an entry of this amount, 
amounting to 25h, he entered them in the second in the ledger to the credit of the customer, but 
book as 35^. ; and, two months after, in account- he made no entry of its receipt : — Held, that the 
ing with his employer, by these means made his conviction was right, as the entry made in the- 
balance 10^. too little, and paid it over accord- ledger did not exempt the prisoner from the 
ingly Held, that he could not be convicted of operation of the 47th section of the 7 &; 8 Greo, 4, 
embezzlement, without it being shown that he c. 29. Reg. v. Lister, Dears. & B. 118 ; 26 L. J.,. 
had received some particular sum on account of M. 0. 26; 2 Jur. (N.s.) 1124; 5 W. E. 60 ; T 
his employer, and had converted either the whole Cox, C. C. 203. 
or part of that sum to his own use. Reg.-v. 

Chapman, 1 Car. & K. 119 ; 1 Cox, C. C. 48. See Entries Correct, but no Remittance.]— It was- 
Reg. -v. Lamhert, 2 Cox, C. C. 309. the duty of a clerk to receive moneys daily at H., 

to enter all such moneys so received in a book, 
Absconding after Accounting for all Sums and to remit the amount weekly to L. His. 
Received.] — If a person whose duty it is to entries were all correct, and admitted the receipt 
receive money for his employer receives money of all the moneys ; but he did not remit them to- 
and renders a true account of all the money he L., as was his duty; — Held, no embezzlement, 
has received, he is not guilty of embezzlement if Rex v. Hodgson, 3 Car. & P. 422. 
he absconds and does not pay over the money ; 

but, if he had received the money, and had Entries Correct, but Less Paid 0ver.1—B. was- 
rendered an account in which it was omitted, employed to drive a coach and it was his duty to- 
this would be evidence to show that he had inform a book-keeper how much he had received 
embezzled the amount. Reg. v. Creed, 1 Car. & during the day ; the book-keeper then entered 

the amount in a book and on the way bill. B.’s 
duty then wms to pay over the money received to- 
Money received from Master — Debiting pis employer. B. gave time accounts to the. 
Master with Amount Expended.]— The prisoner book-keeper who made these entries, but B. 


Money received from Master — Debiting pis employer. B. gave true accounts to the. 
Master with Amount Expended.]— The prisoner book-keeper who made these entries, but B. 
who was clerk to the prosecutor, was indicted for accounted to his employer for smaller sums and 
embezzling certain moneys belonging to his paid them over to him, saying that they were all 
master. The evidence showed that the prisoner he received: — Held, that this was embezzlement, 
had received at different times several sums of Heg. v. 8 Car, & P. 742. 

money from the prosecutor, a dealer in skins, for ’ 

the purpose of purchasing skins. The prisoner Entry in Ledger by Banker’s Clerk.]— A 
obtained the skins on credit, and applied the banker’s clerk taking money from the till, In- 
money to his own use, but debited prosecutor in tending to embezzle it, is guilty of felony, al- 
his day-book with several sums of money as though the cheque of a customer is left in lieu, 
having been paid for the skins : — Held, guilty of of it, if that customer has really no cash in thC' 
embezzlement. Reg.y. Goodemugh, Dears. C. C. banker’s hands, though both he and the banker 
210 ; 1 W. E. 417 ; 6 Cox, C. C. 206. may suppose he has, and if the cheque is drawn. 

by the customer, not to pledge his own credit 

More stated to have been Paid Away with the bank, or draw out money of his own,, 

than actually done.] — If a clerk receives money but to draw out money the prisoner falsely pre- 
from his master to pay away on his master’s tends to have in his name. Rex v. Hammon, E., 
account, and he states in his accounts that one & E. 221 ; 2 Leach, C. C. 1083 ; 4 Taunt. 304 
of the payments was to a greater amount than 13 R. E. 596. 
it really was, this will be no embezzlement. Rex 

V. Murray, 5 Car. k P. 145 ; 1 M. C. C. 276. Entries in Books — Fraudulently obtaining- 

Receipts.] — G-. was convicted upon an indict- 

Entry of Smaller Sum — Payment over of ment for embezzlement. It was his duty, as the 

Money Received.] — If a servant, immediately on assistant overseer of a township, to collect the 
receiving a sum for his master, enters a smaller rates ; and the course was, upon receipt, to pay 
sum in his master’s books, and ultimately ac- them into a bank to the account of the overseers’ 
counts to his master for the smaller sum, he may receipts for the sums so paid. It w^as his duty 
be considered as embezzling the difference at the also to enter the rates wdien received in a book, 
time he makes the entry ; and it will make no and at the audit he charged himself by the- 
difference though he received other sums for his entries in his book and discharged himself by 
master on the same day, and in paying those the receipts of the overseers. Having misappro-- 
and the smaller sum to his master together he priated certain moneys, which he duly enteredi 
might give his master every piece of money or in the book when received, he fraudulently 
note he received at the time he made the false obtained from the overseers receipts for the 
entry. Rex v. Hall, E. & E- 463 ; 2 Stark. 67. several sums stated in the indictment, by falsely 

telling them that he had paid the money into 
Entry in Ledger of Remittance— No Entry of the bank. These receipts he produced to the 
Receipt.] — The prisoner was convicted of em- auditor, and so deceived him as to his having 
bezzlement. It was his duty to receive remit- handed over the moneys: — Held, that he w^as 
tances from the customers of his masters, to enter rightly convicted, and that the fact of his enter- 
them to the credit of such customers in a day or ing the sums, when received, in his hook, did not 
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alter the character of his offence. Jleq. v. Guel- 
der, Bell, C. 0. 284 ; 30 L. J., M. C. 34 ; 6 Jur. 
(N.S.) 1214 ; 3 L. T. 337 ; 9 W. B. 38 ; 8 Cox, 
0. 0. 372, 

Goods given by Master to Servant to Sell — 
Servant deferring Payment.]— A person hired 
By a market gardener to do a day’s work was 
requested by him to take some vegetables to 
market, sell them, and bring back the money ; 
the prisoner thereupon sold four pots of potatoes, 
and received the money. He sold four other 
pots, but did not receive the money. On his 
return to his master, he stated correctly the price 
Ihe sold the potatoes for, but said thit he would 
settle with him on a subsequent day, as he had 
not received the money, and did not offer the 
sum received, or say he had been paid for a part, 
and subsequently made the same excuse, and 
never paid any part of the money : — Held, that 
this was not embezzlement, unless he, when he 
■said he had not received the money, meant that 
be had not received any part of it. Iten. v. 
Wimiall, .5 Cox, C. C. 326. 

^ A miller’s foreman employed to sell goods for 
his master, sold some to a customer, received the 
money but did not account for the money in any 
way : — Held, that the prisoner was guilty of 
^embezzlement. Iteq. v. Befh\ Bell, C. 0. 90 ; 28 
L. J., M. C. 69 ; 5 jur. (K.S.) 274 ; 7 W. B. 239 : 

B Cox, 0, C. 140. 

Goods or Kotes given by Master to Servant.] 

— Where the prosecutor gave his servant a five- 
pound note to get changed, which he did, and 
made off with the change Held, that it was an 
•embezzlement and not a larceny. Rex v. S2d- 
lem, Car. C. L. 319 ; 1 M. C. C. 129. 

The prisoner, having been intrusted by his 
master with a number of articles of soldiers’ ' 
<jlothing for the purpose of selling them, and ton i 
, pounds in silver, to enable him to give change, 
sailed in a ship for the coast of Afiica, having’ ■ 
before his departure, written to his master to say ' 
that he would send the account, together with a < 
remittance, from Madeira Held, that he could * I 
not be convicted of embezzlement, having re- i 
-ceived the goods from his master himself,* and i 
not from another for and on account of his ' 
master ; but that he might have been convicted 
of larceny. Reg, v. BawUtis, 1 Den. C. C. 584 • 

T. & M. 328 ; 14 Jur. 513 ; 4 Cox, C. C, 224. ( 

Money received from Pellow Servant.] The t 

prisoner had, as a servant, in the course of his t 
outy, received from a fellow-servant money paid i 
to that servant for his master by another servant c 
who had received it from the customers. It was ’v 
the duty of the prisoner, after such receipt, to s 
hand the money to another servant (the cashier) I 
•of his master, but instead of handing it over, he ^ 
fraudulently retained it Held, that this was 5 
•embezzlement. Reg. v. Maaten, 1 Den. C. C. C 
332 ; T. & M. 1 ; 2 C. & K. 930 ; 3 Kew Bess. 
Oas, 326 ; 18 L. J., M. C. 2 ; 12 Jur. 942 : 3 Cox 
<3. 0. 178. ’ « 
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289 ; 23 L. J., M. C. 50 ; 18 Jur. 70 ; 2 W. E. 
222 ; 6 Cox, 0. C. 295. 

If a servant secretes moneys which his master 
has marked and sent by a friend to make a pur- 
chase at his shop, with a view to try the honesty 
of his servant, it is a felonious breach of trust, 
and an embezzling, and not a larceny at common 
law. ^ Rex v. Ileadge, 2 Leach, C. C. 1033 ; B. ^ 
E, 160. S. P,, Rex v. Whlttimlmm, 2 Leach, 
C. C. 912. ’ 

When Society or Partnership is illegally or 
irregularly Constituted.]— Where a society, in 
consequence of administering to its members an 
unlawful oath, is an unlawful combination and 
confederacy under 37 Geo. 3, c. 123 ; 39 Geo. 3, 
c. 79 ; 52 Geo. 3, c. 104 ; and 57 Geo, 3, c. 19 ; a 
person charged with embezzlement, as clerk md 
servant to such society, cannot be convicted. 
Reg. V. Hunt, 8 Car. & P. 642. 

It is embezzlement in the clerk of a friendly 
society fraudulently to withhold the rents of a 
house collected in the course of his duty as clerk. 

1 1 IS no defence that the business of the society 
h IS not been conducted according to the statute 
Reg. V. Miller, 2 M. C. G. 249. 

An officer of a friendly society, some of whose 
rules were in restraint of trade, embezzled its 
I money .-—Held, that rulcb in lestraint of trade 
I are not criminal, although they may be void as 
I being against public policy, and that a society 
having such rules is entitled to the protection of 
the criminal law for its funds, and, conse- 
quently, that the officer might legally be con- 
yicted of embezzlement, lieg. y] Stabler, 39 
L. J., M. C. 54 : L. E. 1 C. 0. 230 ; 21 L T 758 • 
18 W. E. 439 ; II Cox, C. C. 483.’ bV 32 & 33 
Vict. c. 61. 

A. was secretary and cashier to a company 
calling themselves “ The E. M. & H. Coal Co. 
(Limited) ’ ; the number of members exceeded 
twenty, but no certificate of incorporation was 
put in evidence :-~Held, that A. was rightly con- 
victed of embezzlement as servant of B. and 
others, there being no evidence which ought to 
have been left to the jury that the company was 
incorporated. Reg. y. RranUand, L. & 0. 276 : 

-00^*1 ^ J T. 

^99; 11 W. E. 346 ; 9 Cox, C. C. 273. 


Hacked Money given by Master to Third 
iPewoil to pass at Shop.] — The prosecutor gave 
some marked money to J. W. to expend at his 
(the prosecutors) shop, for the purpose of de- 
tecting a servant, of whom the master had suspi- 
cions, The servant was convicted of embezzlin» 

rt A-.. 4-1- -.11 O 


f “ Joint Beneficial 

owners.]— Where, m a prosecution for embezzle- 
ment by one of two or more beneficial owners, 
tbe property m the money embezzled is laid in 
the individual beneficial owners, the indictment 
IS good notwithstanding that such beneficial 
nn''®gistored association 
r i * of more than twenty per- 

bv ’of® acquisition of gain, is made illegal 
by s. 4 of the Companies Act, 1862. Meafv. 
lanhard, 63 L. J M. C. 61 * 718941 1 n Ti 
548 ; 10 E. 149 ; 70 L. T. 42 ; 42^W £ 360 17 
Cox, 0. C. 719 ; 58 J. p. 300— C. C. K. * 

1 ^ If a servant receives money on his 

employers account, and embezzles it, he is guilty 
al hough they had no right to it, and 
yere ^jiong-doers in receiving it. Rex v 
Reucall, 1 Car. &: P. 454. 

What Sum Embezzled- Weekly AggregaiesH^ 
prisoner was a member of cb-parfcer- 

^o-^artneSipf Ld"oL“ 
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account and pay oyer the gross amount received 
during the previous week. During each of three 
several weeks, within six months, the prisoner 
received various small sums, and failed to ac- 
count for them at the end of the week, or'to pay 
over the gross amount, but embezzled the money : 
— Held, that he might properly be charged with 
embezzling the weekly aggregates ; that three 
acts of embezzlement of such weeldy aggregates 
within six months might be charged and proved 
under one indictment ; and that evidence of the 
small sums received during each week was ad- 
missible to show how these aggregates were 
made up. Beg. v. Bdlh\ 40 L. J., M. 0. 148 ; L. 
E. 1 C. C. 828 ; 24 L. T. 760 ; 19 W. E. 876 ; 12 
Cox, C. 0. 96. 

A person received 71. 2,s*. 6(1. in his capacity of 
clerk to overseers of a parish, and made an entry 
in a book of the receipt of that sum accordingly, 
and placed the money with other sums in his 
possession ; the entry of 71. 2,s\ ^d. was after- 
wards erased, and 61. (h. 10}^7. substituted for it, 
and the prisoner only accounted to the parish 
officers for 61. 6s*. On an indictment for 

embezzling 17. 15.s'. 7d., and conviction thereon : 
— Held, that as the piisoner might have paid 
over the whole of what he received for the 
71. 2s. 6^7., and have taken the 17. 15.s*. 7d. from 
other nione 3 ^s he leceivcd, he wms improperly 
convicted. Bex v. Tgen\ E. Ac E. 402. 

Time of Embezzlement not Fixed. ] — A trea- 
surer to guardians of the poor not accounting for 
a portion of money received for the guardians is 
an embezzlement, although no precise time could 
be fixed at which it was the prisoner’s duty to 
pay over the money alleged to be embezzled. 
Beg. y. Welch, 2 Car. Ac K. 296 ; 1 Den. C. C. 199 ; 
2 Cox, C. C. 85. 

Eeceipt by Servant for or in the Name of or 
■on the Account of Ms Master.] — Embezzlement 
cf money by a servant under 24 Ac 25 Vict. c. 
96, s. 08, must be in respect of money delivered 
to or received, or taken into pos'session by the 
servant for or in the name of or on the account 
cf his master, B‘^g. v. Ciillum, 42 L. J., M. C. 
64 ; L. E. 2 0. C. 28 ; 28 L. T. 571 ; 21 W. E. 
•687 ; 12 Cox, 0. C. 469. 

When a servant, whose duty it wms to take a 
barge belonging to his master with cargo from 

A. to B., and leceive back such return cargo, and 
from such persons as his master should direct, 
and such only, contrary to the expres'^ orders of 
his master, which were to return empty from 

B. to 0., part of the return voyage to A., took, 
nevertheless, a return cargo from B. to G., and 
received the freight from the owner of the cargo, 
who knew only the servant in the transaction, 
.and did not account to his master for the freight, 
and denied ha\ing carried such return cargo: 
— ^Held, that the money was not received by 
him for or in the name of or on the account of 
his master, and that he was not guilty of em- 
bezzlement. It. 

It was part of the duties of the prisoner as 
head manager of a fire insurance company at the 
head office to receive remittances and cheques 
sent to the head office from the managers of 
district branches. These cheques were usually 
drawn on the local bank and made payable to 
prisoner’s order. On receipt it was also part of 
his duty to indorse them and hand them over to 
the cashier, who paid them into the company’s 
bankers and accounted for them in his books. 




He receive 1 two cheques for the company from 
district managers of the amounts respectively of 
4007. and 2007. Instead of handing them over 
to the cashier, he indorsed and cashed the 
cheques through private friends of his own, and 
later m the day paid the amount, viz. 6007., to 
the cashier to be put against his salary account, 
which was overdrawn to that amount. The 
cashier did so, and returned him I 0 IT’s to 
that amount. After some interval of time the 
fraud was discovered. The prisoner was indicted 
for embezzling the two sums of 4007. and 2007. ; 
— Held, that he had been guilty of embezzle- 
ment of the money, notwithstanding that the 
cash was paid to him by his friends on his own 
account. Beg. v. Gale, 46 L. J., M. 0. 134 ; 2 
Q. B. D. 141 ; 35 L. T. 526; 13 Cox, 0. 0, 340. 
Cp. Beg. V. Wheeler. 14 W. R. 848, 

The prosecutor had contracted with a railway 
company for finding and providing them with 
necessary horses and carmen for the purpose of 
conveying and delivering to the customers of the 
company the coals of the company in their own 
waggons, and that he or his carmen should day 
by day duly account for and deliver to the com- 
pany’s coal manager all monevs received in pay- 
ment for coals so delivered. The delivery notes, 
as well as receipted invoice^ of the coals, were 
handed to the carmen of the prosecutor, and 
the foimer were taken to his office, but the in- 
voices receipted by the company w’ore left with 
the customers on payment of the amount. The 
pris ncr was the servant of the prosecutor, em- 
ployed as his carman in the delivery of coals 
puisuant to the contract, anri it was his duty to 
pay over direct to the clerks of the company 
such moneys as he might receive for coals. Ho 
delivered coals to one of the company’s cus- 
tomers, and brought the delivery order to the 
office to be entered ; he received for the coals 
57. 10.5., leaving the receipted invoice wnth the 
customer, which sum he conveitcd to his own 
use. He was convicted of embezzling the moneys 
of the prosecutor, who had contracted with the 
company : — Held, that there was such privity 
between the pi boner and the company as to 
make the prisoner the agent of the company in 
receiving the money, ancl that such money was 
not received for or on account of the prosecutor, 
but for and on account of the company, and that 
he was wrongly convicted of embezzling the 
prosecutor’s money. Beg. v. JBemmont, Dears. 
C. C. 270 ; 2 0. L. E. 614 ; 23 L. J., M. 0. 54 ; 
18 Jur. 159 ; 2 W. E. 235 ; 6 Cox, C. C. 629. 

The prosecutor was agent to a railway com- 
pany for delivering goods. He employed his own 
servants, of whom the prisoner was one, his own 
drays and horses, and was answerable to the 
company for the money received by his servants 
for the carriage of goods. It was the prisoner’s 
duty to go out with the dray, to take with him 
goods, and a delivery book handed to him by a 
clerk of the company, to deliver the goods and 
receive the amount of carriage, and to account for 
moneys received to the clerk of the company. 
The prisoner embezzled certain sums winch he 
had received as due to tho company, and for 
which he had given receipts in the company’s 
name : — Held, that although the money was 
received in the name of the company, it was 
received on the account of the prosecutor, his 
master, and that a conviction for embezzlement 
was right. Beg. v. Thorpe, Dears. & B. 62 : 27 
L. J., M. G. 264 ; 4 Jur. (n.S.) 466 : 6 W. E. 602: 
8 Cox, 0. 0. 29. J 
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The prisoner was employed to superintend the 
grinding of corn at the mill of the county gaol. 
It was his duty to direct any person bringing 
grain to be ground at the mill to obtain a ticket 
at the porter’s lodge. This ticket was his order 
for grinding the grain so brought to him, and it 
would have been a breach of his duty to have 
ground any grain without a ticket. Having 
ground the corn, he was to receive the money, 
and hand it over to the governor of the gaol. 
The prisoner had received money from di:fferent 
persons, whose corn he had ground without the 
production of a ticket, and appropriated it to his 
own use : — Held, that he had not received the 
money on account of his master, and was not 
therefore guilty of embezzlement, Iteg. v. Harris, 
Dears. C. 0. 344 ; 2 C. L. R. 464 ; 23 L. J., M. 
C. 110 ; 18 Jar. 408 ; 2 W. E. 413 ; 6 Cox, C. C. 
363. 

Where the defendant was employed as a town 
traveller and collector to receive orders from 
customers and enter them in the books and re- 
ceive the money therefor, but had no authority 
to take or direct delivery of goods from his 
master’s shop, and a customer having ordered 
two articles of the defendant, he entered one of 
them only in the order book for which an invoice 
was made out by the prosecutor to the customer, 
but the defendant entered the price of the otlier 
at the bottom of the invoice, and having caused 
both to be delivered to the customer, received 
the price of both and accounted to the prosecutor 
for the former article only, this was held to })e 
larceny and not embezzlement, lleg. v. Wilson, 
9 Car. & P. 27. 

Constructive Receipt.] — It was the duty of 
police constables to account for and pay over 
weekly to their superintendent all moneys re- 
ceived by them, the superintendent making a 
weekly return to the chief constable of such 
moneys and paying the constables wages weekly. 
The practice V as tor the superintendent to set- 
olf the sums 1 eceived by the constables against 
t’leir wages, the balance struck going over to the 
next week, and no money actually passing. The 
superintendent fraudulently omitted in the 
weekly account to the chief constable a sum for 
which a constable accounted to him : — Held, 
that there was a constructive receipt of the sum 
by the superintendent from the constable, that 
the supeiiutendent was the cleik and servant of 
the chief constable and not of the county 
treasurer to whom the chief constable trans- 
mitted all sums received by him from the 
superintendent. Reg. v. Baxter, 5 Cox, C. C. 302. 

Receipt by Servant by Virtue of Employment.] 

— Embezzlement of money by a servant not 
authorised to receive it, was not within 7 & 8 
Geo, 4, c. 29, s. 47. Rex v. Thorley, 1 M. 0. C. 
343. 

If a servant generally employed by his master 
to receive sums of one description, and at one 
place only, is employed by him in a particular 
instance to receive a sum of a different descrip- 
tion and at a different place, this latter sum was 
to be considered as received by him by virtue of 
his employment, within 39 Geo. 3, c. 86. Rex 
V. Bmitlii K. R. 516. 

A clerk, intrusted to receive money at home 
frhm outdoor collectors, received it abroad from 
outdoor customers : — Held, that such a receipt 
of money might be considered by virtue of his 
employment, within 39 Geo. 3, c. 85, although it 


was beyond the limits to which he was autho- 
rised to receive money for his employers. Rea^- 
V. Beeclieij, R. & R. 319, 

A. was convicted on an indictment charging: 
him with embezzlement. He was storekeeper 
and clerk of a county gaol, and it was no part of 
his duty (which was defined by written instruc- 
tions) to receive money, but he had from time to 
time received moneys in the absence of the go- 
vernor of the gaol, and to the knowledge of some 
of the justices. It was submitted that he had 
not received the money by virtue of his em- 
ployment, and that that question ought to be left 
to the jury ; but the recorder directed the jury 
that if they believed that A. received the money, 
he did receive it by virtue of his employment r 
— Held, that the question whether he received 
the money by virtue of his employment ought 
to have been left to the jury, and that the 
conviction 'waSj wrong. Re(f. v. Armati, Dears. 
0. C. 575 f 1 Jur. (N.S.) 1116, 1117 ; 7 Cox, G. C. 
45. 

A. was employed to lead a stallion, and he was. 
to charge 30, s*. a mare, and not take less thaus 
20,?. He received the sum of 6^?. for the covering 
of a mare Held, no embezzlement, as the sum 
was not received by virtue of his employment. 
Rpx V. Suowley, 4 Car. & P. 390. 

A collector of poor-rates, as a servant of the 
overseers, has authority to receive the rates from 
the landlord, if he will pay them to him ; and 
therefore receives such sums by virtue of his em- 
ployment. Reg. V. Adey, 4 Hew Sess. Gas. 360 ; 
1 Den. 0. C. 571 ; T. i: M. 296 ; 3 Car. k K. 
339 ; 19 L. J., M. C. 149 ; 14 Jur. 556 ; 4 Cox. 
C. 0. 208. 

3. By whom Offence Committed. 
a. Clerk or Servant, 

Question for Jury.]— On an indictment for 
embezzling moneys, it is for the jury to say 
V hether the relation of master and clerk existed 
between the prosecutor and prisoner. Rea. v. 

I Chater, 9 Co.x, C. C. 1. 

Assignment for Benefit of Creditors— Employ- 
ment of Assignor by Trustee.]— B., being in diffi- 
culties, assigned all his book debts, estate and 
effects to tiustees for the benefit of creditors. 
He was employed by the trustees at a salary to 
manage the business and to collect the debts for 
them. He received the amount of two of the 
debts and did not account for it : —Held, that he 
was not a clerk or servant within the meaning 
of the act. Reg. v. Barnes, 8 Cox, C. C. 129. 

Of Corporation— Appointment.] — If the party 
embezzling is employed as the servant of a cor- 
poration, although not duly appointed their ser- 
vant, nor even under their common seal, he may 
be guilty of embezzlement. Rex v. Welllnas., 

1 Car. & P. 459. ^ 

Bank of England — “Entrusted” with Kote.J 

—A clerk of the Bank of England employed to 
post into the ledger and read from the cash book 
bank notes from lOOZ. in value up to 1,OOOZ., in 
the course of his employment had access to a file 
iipon which paid notes of every description were* 
filed, and took, from that file a paid bank note- 
for 50Z. Held, that he could not be considered 
as enti listed with this note within a section 
corresponding to s. 73 of 24 & 25 Viet. c. 9fL 
Rex V. BalietceU, R. & R. 35. 
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Female.] — A female servant is within 39 G-eo. 3, 
c. 85, similar in terms to s. 68 of 24 & 25 Viet, 
c. 96. Bex V. Smith, R. & R. 267. 

Apprentice.] — An apprentice, though under 
age, is within the 39 Geo. 3, c. 85, B'^x v. 
Melluh, R. & R. 80. 

Bistraining Broker— Sole Service.] — A person 
employed as a distraining broker, if engaged in 
the service of the prosecutor only, and paid a 
salary by him, is a servant within s. 67 of 24 & 
25 Vict. c. 96. Beg. v. Flanagan, 10 Cox, C. C. 
561. 

Assistant Overseer.] — ^tJpon an indictment 
under 24 & 25 Vict. c. 95, s. 68, for embezzle- 
ment by a clerk or servant, it is necessary to 
prove that the prisoner was appointed or em- 
ployed to collect or receive money for his employer. 
0., having been nominated by the inhabitants of 
a township as an assistant overseer, and the i 
nomination not specifying as one of the duties he 
was to perform the duty of collecting or receiving 
money : — Held, that inasmuch as under 59 Geo. 4, 
c. 12, s. 7, an assistant overseer can only be ap- 
pointed by justices for such purposes as are 
specified in the nomination, 0. could not be con- 
victed of embezzling rates collected by him as a 
clerk or servant of the inhabitants within the 
meaning of 24 & 25 Vict. c. 95, s. 68. Beg. v. 
Coley, 56 L. T. 747 ; 16 Cox, 0, C. 226 ; 51J. P. 
710—0. 0. R. 

An assistant overseer, appointed under 59 
Geo. 3, c. 12, s. 7, is not a clerk or servant to the 
overseers so as to be guilty of embezzlement. 
Beg. V, Sampson, 1 Cox, C. C. 355. 

Collector of Poor-rate.] —The prisoner agreed 
with one of the overseers of a parish to collect the 
poor-rate and keep the books connected there- 
with. The overseer left the method of collection 
and of keeping the books entirely in the hands 
of the prisoner, and gave him no orders during 
his management of the business. The prisoner 
applied to his own use a portion of the moneys 
so received : — Held, that the prisoner was not a 
“ clerk or servant” within the 'meaning of s. 68 
of 24 & 25 Vict. c. 96, and could not be convicted 
of embezzlement. Beg. v. Bowers (L. R. 1 0. C. 
41) discussed. Beg. v. Harris, 5 R. 402 ; 69 
L. T. 25 ; 17 Cox, C. C. 656 ; 57 J. P. 729— 
0. C. R. 

Accountant and Treasurer to Overseers.] — 

One who was employed at a yearly salary under 
the appellation of accountant and treasurer to 
the overseers of a township, whose duty it was 
to receive all moneys receivable or payable by 
them, was a clerk and servant within 39 Geo. 
3, 0 . 86. Bex v. Squire, 2 Stark. 348 ; R. & R. 
349. 

Person in the Service of a Company of which 
he is a Birector.] — ^A director and shareholder 
of a limited company who was employed by the 
company, at a salary, to superintend the business 
of the company and to collect moneys due to 
them, may be convicted of having, while em- 
ployed as a servant to the company, received 
moneys on their account and embezzled the 
same. Reg, v. Stuart, 63 L*. J., M. C. 63 ; 
[1894] 1 Q. B. 310 ; 10 R. 124 ; 70 L. T. 44 ; 42 
W. B. 303 ; 17 Cox, C. C. 723 ; 58 J. P. 299— 
C. 0, R. 
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Captain of Barge Employed to Sell Coal,] — 

Where the owner of a colliery employed the 
prisoner, as crptain of one of his barges, to 
carry out and sell coal, and paid him for his 
labour by allowing him two-thirds of the price 
for which he sold the coals above the price 
charged at the colliery ; — Held, that the prisoner 
was a servant within the meaning of 39 Geo. 3, 
c. 85 ; and having embezzled the price, he was 
guilty of larceny within the meaning of that act. 
Bex V. Hartley, R. & R. 139. 

Pasrment of Commission.] — B., in answer to an 
application, was informed by letter from the 
prosecutors, ‘‘We are not disposed to appoint 
any agent at N., but for all business you do for 
us we shall be happy to pay you a commission.” 
He afterwards obtained some orders, and misap- 
propriated some moneys received by him. The 
jury found that it was his duty to account to the 
prosecutors for any money he might receive for 
them immediately on receipt of it : — Held, that 
B. was not a clerk or a servant, and could not be 
convicted of embezzlement. Beg, v. Mag, L. & 
G. 13 ; 30 L. J., M. C. 81 ; 7 Jur. (N.S.) 147 ; 3 

L. T. 680 ; 9 W. R. 256 ; 8 Cox, C. C. 421. 

A. was indicted for embezzlement. He was 
engaged by the prosecutor as a commercial tra- 
veller, to be paid by commission, and he was at 
liberty to obtain orders for other peroons : — Held, 
that there was evidence of his being a servant to 
the prosecutor. Beg. v. Tife, L. ic 0. 29 ; 30 L. J., 

M. 0. 142 ; 7 Jur. (K.s.) 556 ; 4 L. T. 259 ; 9 W. 
R. 554 ; 8 Cox, C. 0. 458. 

Solicitor Employed to Collect Rents.] — An 

indictment charged a person, who was a s ^licitor, 
ivith embezzlement. It appeared fioin his ap- 
pointment, as entered in the minute-book of the 
company, that he was a land agent to the com- 
pany, and that in the course of his duties he 
collected the rents of houses, refreshment-stalls, 
book-stalls, &c., and should have paid the sums 
over to the company, and that he managed the 
parochial assessments, as to the justness of claim. 
His salary was 300Z. a year, and an extra sum 
was allowed for travelling expenses : — Held, that 
he was a clerk or a servant. Beg. v. Crlhson, 
8 Cox, 0. C. 436. 

Eo Remuneration Agreed upon.] — A., who 

had been a farm servant of B., but who had 
ceased to be so, was employed by B. to coRect 
his debts, it being B.’s intention to go to America, 
and to take A. with him and set him up there in 
business for himself. There was no agreement 
for any remuneration to be paid by B. to A. for 
collecting the debts : — Held, that A. could not be 
convicted of embezzling the sums received by him 
on behalf of B. Beg. v. Hoare, 1 F. & F. 647. 

Brover of Cattle.] — A drover of cattle was 
employed by a grazier in the country to drive 
eight oxen to London ; his instructions were that 
if he could sell them on the road, he might do 
so ; and that those he did not sell on the road 
he was to take to a particular salesman in Smith- 
field Market, who was to sell them for the 
grazier ; the drover received the money for the 
beasts and applied it to his own use : — Held, that 
, he could not be convicted of embezzlement. Beg, 
V. Goodbody, 8 Gar. & P. 665. 

Treated as Debtor, not as Servant,] — The 
prisoner kept a refreshment-house at B., and 

38 








' servant within 24 & 25 Yict. c. 96, s. 68. 
Bowers, 36 L. J., M. C. 206 ; L. R. 1 C. 
12 Jur. (N.S.) 550 ; 14. L. T. 671 ; 14 W. 
10 Cox, C, a 250. 
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whilst doing so was engaged by the prosecutors, 
manure manufacturers, to get orders, which they 
supplied from their stores. He was to collect 
the money and send it at once to them, and also 
to furnish weekly accounts. He was paid by 
commission, and it did not appear that he had 
undertaken to give any definite time or labour to 
the business, but he was to act in a particular 
district, and was called agent for the B. district. 
He was to go through the country, see the 
farmers and get orders, and during the season 
was to be continually among the farmers. Sub- 
sequently the prosecutors rented stores at B., 
which were placed under the prisoner’s contiol, 
and from them he supplied orders he obtained. 
The first mode, however, or the mixed mode, 
might have been resorted to, accoiding to the 
convenience of the prosecutors. After some time 
a proposal wns made to a guaiantee society to 
insure the prosecutors in respect to then con- 
nection with the prisoner. This pio^osal was 
signed by the prisoner. It was a printed form 
issued by the society, and contained a notice that 
some salary must be payable, or the society 
would not msme. It stated that the prisonei’s 
salary was U. a y^ar besides commission, esti- 
mated at 65L a year. At this time the pro- 
secutois had agreed to give the salary of H. a 
year. The prisoner was allowed to get in an car, 
and wa& treated by the prosecutois as a debtoi 
in lespect of the aiieais. Having, however, 
received money from certain customers, liv 
fraudulently returned their names as not havinsf 
paid, and for this he was tiled and comicted of 
embezzlement : — Held, that the conviction could 
not be sustained, as it was not established by the 
evidence that the prisoner was the servant of the 
prosecutois. Beg. v. Wallier, Bcais. k B. 600 ; 
27 L. J., M. C. 207 ; 4 Jur. (N s ) 465 ; 6 W. E. 
505 ; 8 Cox, C, C. 1. 

Where Duty not Compulsory.]— A butty collier, 
who received a ceitain sum for every ton of 
coal he raised, was also allowed to sell coal for 
his employer, the owner of the colliery. It was 
his duty to pay ovei the gioss money received on 
such sales, and he was subsequently allowed a 
poundage thereon. Having converted money 
received for coal to his own use, ho neglected to 
account for it : — Held, that although the sale ot 
the coal was not compulsory, he was servant to 
the owner of the collieiy, so as to support an 
indictment for embezzlement. Beg. v. Thom ah, 
6 Cox, C. C. 403. 

A person 'whose duty it is to obtain orders 
when and where he likes, and to forward them 
to his principal for execution, and then has three 
months within which to collect the money for 
the goods sent, is not a clerk or a servant. Reg. 
V. Mayle, 11 Cox, C. C. 160. 

If such a person, at the request of his principal, 
collects a sum of money from a customer, with 
the obtaining of whose order he has nothing to 
do, he is a mere volunteer, and is not liable to 
be prosecuted fox embezzlement if he does not pay 
over or account for the money so received. Id. 

A person who is employed to get orders for 
goods, and to receive payment for them, but who 
is at liberty to ^et the orders and receive the 
money W'herc and -w^hen he thinks proper, hemg 
paid by a commission on the goods sold, is not a 


A person was employed as traveller to solicit 
orders, and collect the moneys due on the execu- 
tion of the orders, and to pay over moneys on 
the evening of the day when collected, or the 
day following. He had no salary, but was paid 
by commission. He might get orders w^hen and 
where he pleased 'within his distiict. He was 
to be exclusively in the employ of the prosecutors, 
and to give the whole of his time — the whole of 
every day, to their service : — Held, that he was 
a clerk and servant witliiii 24 & 25 Viet. c. 96, s. 68. 
Beg. V. Bazley, 24 L. T. 477 : 12 Cox, C. C. 56. 

The prisoner w as en ph ed by a coal merchant 
under an agi cement ‘‘that he was to receive L?. 
per ton piocuralion fee, payable out of the fiist 
payment, 4 per cent, foi collecting, and on 
the last payment. Collections to be paid on 
Friday evening before 5 p.m., or Hatuiday before 
2 p ni.” He leceived no salary, was not obliged 
to be at the office except on Friday or Saturday 
to account for what money he had leceived. 
He was at libeity to go where he pleased for 
oiders • — Held, that he was not a clerk or servant 
within the 24 k 25 Vict. c. 96, s. 68, relating to 
embezzlement. Beg. v. Marshall, 21 L. T. 796 ; 
11 Cox, C. C. 410. 

A person engaged to solicit orders and paid by 
commission on the sums received, which sums he 
was forthwith to hand over to his emplo^'ers, 
who was at liberty to apply for orders 'vhen he 
thought most convenient, and was not to employ 
himself for any other persons, is not a cleik or 
servant ‘vdthin 24 k 25 Vict. c. 96, s. 68. Beg. v. 
Xe(fUh, 42 L. J., M. C. 62 ; L. E. 2 C. C. 31 ; 28 
L. T. 646 ; 21 W. E. 687 ; 12 Cox, C. C. 492. 

All accountant and debt collector vas em- 
ployed by the prosecutors to collect certain debts 
specified in a list given to him. The time and 
mode of collecting the debts were in his dis- 
cretion, and he was authoiised to sue for them, 
if nece^saiy, but at his own charge. In no 
case was he to receive fiom the prosecutors 
more than five per cent, on the amount collected 
by him and paid over to the prosecutois. The 
jury having found, on these facts, that he was 
employed in the capacity of cleik, and convicted 
him of embezzlement of certain sums received 
by him and not paid over to the prosecutors : — 
Held, that the finding was wrong, and that he 
was not employed as a clerk. Beq. v. Hall, 31 
L. T. 883 ; 13 Cox, C. 0. 49. 

Occasional Employment.] — A man was suffi- 
ciently a servant within 39 Geo. 3, c. 85, although 
he was only occasionally employed when he had 
nothing else to do. Rex v. Sqmieer, E. & R. 299. 

And it is sufficient, if he was employed to 
receive the money he embezzled, although re- 
ceiving money may not be in his usual employ- 
ment, and although it was the only instance in 
which he was so employed. Id. 

A., who was convicted of embezzlement, was 
secretary of a money club. His duties were 
cognate to that of receiving money, although 
the receipt of money was not expressly named 
as one of them in the rules, which were in 
writing.^ He was directed by the club to sue 
upon a joint promissory note, their property, or 
get better security, and the note was band^ to 
him by the treasurer, not a member of the club, 
who desired that his name should nut be used in 
legal proceedings. The note was payable to the 
treasurer’s order, and A, indorsed the treasurer’s 
name on the note, and employed 
who issued a writ alt" 
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sequence of the action money was paid to him 
by one of the makers of the note, the receipt of 
which he denied, and fiaudulently withheld the 
money fiom the club, and appiopriated it : — 
Hell, that he was rightly convicted. Req, v. 
Timqve, Bell C. C. 2S9 ; 30 L. J., M. 0. 49 ; 3 
L. T. 415 ; 9 W. R. 59 ; 8 Cox, C. C. B8(>. 

Embez/demeiit by one who is neither clerk noi 
servant, nor in any respect under the contiol of 
the person by whom he is m a single instance 
only requested to receive moneys, was not punish- 
able under 7 & 8 G-eo. 4, c. 29, s. 49, as he did not 
come within the description of clerk, or servant, 
or a person employed for the purpose of, or m the 
capacity of a clerk or servant. Rex v. Kettleten, 

1 M. 0. C. 259. 

A person employed to collect the sacrament 
money from the communicants is not the servant 
of the minister, chuich wardens or poor, so as to 
be within 7 & 8 Geo. 4. c. 29, s. 47, if he embezzles 
the money. Rex v. Burton^ 1 M. C. 0, 237. 

The prisoner had \voiked for the prosecutor, 
sometimes as a legular labouier and sometimes 
as a roundsman ; but at the time in question, he 
not being at all in the piosecutor s service, was 
sent by the prosecutor to get a cheque cashed at 
a bankei's, for doing which he was to be paid 
sixpence. He got the cash, and made off . — 
Held, no embezzlement, as the prisoner was 
not a servant of the piosecutor within 7 eSc 8 
Geo. 4, c. 29, s. 47. Rex v. Freeman, 5 Car. & P. 
534. 

A person hired by a market gardener to do a 
day’s woik, and w^ho is retpiested by his employer 
to take some vegetables to market and sell them, 
and bring back the produce, is a servant to his 
employer in respect of such employment, within 
7 & 8 Geo. 4, c. 29, s. 47. Ret/, v. Wlnnall, 5 Cox, 
C. C. 326. 

A. was secretary to a benefit building society. 
It was no pait ot his duty, a^ prescribed by the 
rules, to receive money for the society ; but. 
according to the course of business, the subscrip- 
tions were frequently received by him, and when 
moitgages weie redeemed the money was paid 
to Inn as secretary, but for and upon receipts 
signed by the trustees. Having embezzled the 
redemption-money upon a mortgage so paid to 
him, he w'as indicted under 7 6: 8 Geo, 4, c. 29, 
s. 47 : — Held, that there was evidence for the 
jury that he wms employed by the trustees as 
theii servant to receive money on their behalf. 
Beg. V. Iladie, L. & C. 269 ; 32 L. J., M. C. 63 ; 
9 Jur. (N.S.) 235 ; 7 L. T. 695 ; 11 W. R. 293 ; 
9 Cox, C. C. 264. 

A servant may be found guilty of embezzle- 
ment, though he is not a general servant, and is 
employed to receive in a single instance only. 
Rem V* Hughes, 1 M. G. C. 370. 

Employment by other Masters.] — ^A person 
employed by A. to sell goods for him at certain 
wages may be convicted of embezzlement as the 
servant of A., though at the same time employed 
by other persons and for other purposes. Reg. v. 
Batty, 2 M. G. 0. 257. 

The prisoner agreed with a manufacturer of 
earthenware to act as his traveller, and ‘^dili- 
gently employ himself in going from town to 
town in England, Ireland, and Scotland, and 
^ohoiting orders for the printed and decorated 
^thenware manufactured by him, and that he 
I not, without his consent in writing, take 

i of execute any order for vending or disposing of 
any goods of the nature of kind aforesaid, for or 


on account of himself or any other person.” It 
was further agreed that the prisoner should be 
paid by commission, and should lender weekly 
accounts. The manufacturer subsequently gave 
the prisoner written permission to take ordeis 
for two other manufacturers. The piisoner 
being indicted for embezzlement under 24 k 25 
Vict. c. 96, s. 68 : — Held, that he was a clerk or 
servant of the prosecutor within that statute. 
Reg. V. Turner, 22 L. T. 278 ; 11 Cox, C. C. 651. 

A person employed upon commission to ti avel 
for oideis and collect debts, wus a clerk within 
39 Geo. 3, c. 85, and might have been indicted 
for embezzlement, although he was employed 
by many diffeient houses on each journey, and 
paid his own expenses out of his commission on 
each journey, and did not live with any of his 
employers, nor act in any of their counting- 
houses. Rex V. Carr, R. & R. 198. 

Employment by Eather—Eather Clerk to Local 
Board.] — The piisoner’s father was clerk to a 
local board, and held other appointments. The 
prisonei lived with his father, and assisted him 
m Ins office and in the business of the boaid. In 
his fathei’s absence the prisoner acted for him at 
the meetings of the board, and when present he 
assisted him. The prisoner was not appointed or 
paid by the board ; and theie was no evidence 
that he received any salary fiom his father. The 
board having occasion to raise a loan on 
mortgage, the prisoner managed the business for 
his father : and at his father’s office leceived the 
money from the mortgagees, and appropriated a 
part of it to his own use Held, that there was 
evidence that the pri'^oner was a clerk or servant, 
or employed as a clerk or servant, and was 
guilty of embezzlement. Reg. v. Fi.mlke.<t, 44 
L. J., M. C. 65 ; L.K.2 C. C. 150 ; 32 L. T. 407 ; 
23 W. R. 696 ; 13 Cox, 0. C. 63. 

Servant or Partner.] — An Instrument in the 
following form is a contiact toi seivice by a 
labourer, and not a contiact of partnership : — 

“ S, W. engages to take charge of the glebe 
land of the Rev. A. B., his wnfe undertaking 
the daily and poultiy, at 15.s‘. a week, tiU 
Michaelmas, 1850, and aftei wards at a salary 
of 25^. a year, and a third of the clear annual 
profits, after aU the expenses of lent, late, 
labour and interest on capital, &c., are paid, 
on a fair valuation made fiom Michaelmas to 
Michaelmas. Three months’ notice on either 
side to be given, at the expiration of which the 
cottage to be vacated by S. W., who occupies it 
as bailiff, in addition to his salary. — March 12th. 
1860. — (Bigned) A, B,, S. W.” — The prisoner 
was directed to account, and was in the habit 
of accounting, with the wife of the prosecutor. 
On the 4th October, the prisoner, m accounting 
with her, denied the receipt of two sums of 
money which he had received for and on account 
of his master, and appropiiated them to his own 
use : — Held, that he was properly convicted of 
embezzlement, although Michaelmas was the 
time agreed upon when a valuation was to 
take place and the profits were to be ascer- 
tained. Reg. V. Wortley, T. & M. 636 ; 2 Ben. 
0. C. 333 ; 21 L. J., M. C. 44 ; 15 Jur. 1137 ; 5 
Oox, 0. C. 382. 

A. was a cashier and collector to commission 
agents. He was paid partly by salary and 
partly by percentage on the profi.ts, but was 
not to contribute to the losses, and had no 
control over the management of the business : 
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— Held, that he was a servant within the 7 & 

8 G^eo. 4, c. 29, s. 47, and not a partner. Reg. v. 
M^Dimald, L. & C, 85 ; 31 L. J., M. C. 67 ; 7 Jur. 
(N.s.) 1127 ; 5 L. T. 330 ; 10 W. R. 21 ; 9 Cox, 
C. 0. 10. 

By Members of Partnerships or by Joint 
Beneficial Owners.]— A treasurer who w'as also a 
member of a friendly society (duly enrolled and 
the rules of which had been certified by the 
barrister appointed in that behalf), whose duty it 
was to receive the moneys paid into the society, 
and hold them to the order of the secretary, 
countersigned by the chairman or a trustee, and 
to account whenever called upon, to which office 
no salary was attached, is not a clerk or a servant 
liable to be indicted for embezzlement under 24 
& 25 Viet. c. 96, s. 68. Reg. v. Tgree, 38 L. J., 
M. C. 58 ; L. R. 1 C. 0. 177 ; 19 L. T. 657 ; 17 
W. R. 334 ; 11 Cox, C. C. 241. 

A member of a friendly society was employed 
to receive the weekly payments made by the 
members. He gave correct receipts to the 
members, but omitted to enter in the contri- 
bution and cash books a large number of the 
sums so received. On being called upon for 
an explanation, he admitted that he had re- 
ceived the sums so omitted : — Held, that he 
was guilty of embezzlement. Reg. v. Prond^ 
L. & C. 97 ; 31 L. J., M. C. 71 ; 8 Jur. (n.s.) 142 ; 

5 L. T. 331 ; 10 W. R. 62 ; 9 Cox, 0. 0. 22. 

A member of two unenrolled benefit clubs, 
paid as secietary and intrusted with the funds 
to deposit in the bank in the joint names 
of himself and the treasurer, dishonestly ap- 
propriated the sums so intrusted to him : — 
Held, that he could not be convicted of em- 
bezzlement as a servant. Reg. v. Marsh 3 F. 

6 F. 523. 

Two friendly societies appointed a committee, 
of which the defendant was a member, to con- 
duct an excursion ; the committee employed 
him and several others to sell tickets. It was 
his duty to pay over the money so received, 
which was to belong to the two societies, to a 
person appointed by the committee, but he re- 
ceived no remuneration for his services : — Held, 
that he was a joint owner of the money, and not 
n, clerk or servant within 24 & 25 Viet. c. 96, 
s. 68, liable to be indicted for embezzlement, 
Reg. V. Bren, L. & 0. 346 ; 33 L. J., M. C. 59 ; 9 
L. T. 452 ; 12 VV. R, 107 ; 9 Cox, C. 0. 398. 

A clerk of a banking company, established 
under 7 Geo. 4, c. 46, may be convicted of em- 
bezzling the money of the company, although he 
is a shareholder or partner in such company, 
Reg. V. Athinson, Car. & M. 525 ; 2 M. 0. 0. 
278. 

Moneys of “Copartnership” — Associa- 
tion not for Purposes of Gain.] — ^An association 
having for its object, not the acquisition of gain, 
but the spiritual and mental improvement of its 
members, is not a “ copartnership,"’ within the 
meaning of the term as used in 31 & 32 Viet. c. 
116, s. 1. Consequently a member of such an 
association who has embezzled moneys belonging 
to it cannot be convicted under the above- 
mentioned act of embezzling the moneys of a 
“ copartnership.” Reg. v. Robson, 55 L. J., M. C. 
65 ; 16 Q. B. B. 137 ; 53 L. T. 823 ; 34 W. R. 
276 ; 15 Cox, C. 0. 772 ; 60 J. P. 488— C. C. R. 


Servant or Independent Officer.]— Under an 
' order of the Poor Law Commissioners, in pur- 


suance of 4 & 5 Will. 4, c. 76, s. 46, the board of 
guardians of a union appointed A. to the office 
( f collector of rates for the 8. district, which 
district formed a part of the union. In the 
order of the poor la'w commissioners, the duties 
of the collector, and the compensation he was to 
receive, were fully set forth, and upon the re- 
ceipt of the order the guardians appointed him 
verbally, which appointment was afterwards 
submitted for approval to the poor law commis- 
sioners, and ratified by them. The power of 
dismissal rested with the poor law commissioners 
alone. The collector, on his appointment, gave a 
bond for the proper performance of his duties to 
the guardians, and to them he was bound to give 
in a statement of his accounts weekly. There 
were separate rates for each parihli or tlistrict of 
the union, and the duty of the collector was to 
collect the rates of the S. district, and pay in the 
amount to a banker, to the ciedit of the overseers 
^ of that district, they alone having the right of dis- 
' posing of it. Out of this sum the ovorNeers paid 
the collector a percentage for his services : — 
Held, that an indictment for embezzlement was 
not sustainable, there being no such service to 
any one as the 7 & 8 Geo. 4, c. 29, s. 47, lequired, 
the collector being, under the cncumstances, an 
independent officer. Req. v. Truma^i, 2 Cox, C. C. 
306. 

Servant or Trustee.] — A. was a carrier, re- 
siding at Somerton and going from that place 
to Stoke and back, employed, however, only 
I between the glove sewers at Somerton and the 
manutacturers at Stoke, in carrying the gloves 
from and to the one and the other. The manu- 
facturers knew nothing of the servers, bnt A. 
gave the name of and took out a number for any 
woman desiring to be employed, received unsewn 
gloves from the manufacturers, and conveyed 
them to the women at Somerton, taking back the 
gloves when finished and receiving the amount 
due to the women for their woik. The manu- 
facturers looked to the women for the work ; but 
if any were missing, and the women not found, 
they held the prisoner accountable for it. In 
accordance with this course of proceeding, A. 
received sewn gloves from two of the women, 
delivered them to the manufacturers, and received 
the amount due for the work, but fraudulently 
applied the money so received to his own use. 
He was tried for, and convicted of, embezzling 
the money of the tw^o women : — Held, that the 
relation of master and servant did not subsist, 
but A. was a mere trustee, and was only guilty of 
a breach of trust, and not of embezzlement, and 
therefore the conviction was wrong. Reg. v. 
Gibbs, Dears. C. 0. 445 ; 24 L. J., M. C. 62 ; 1 
Jur. (N.S.) 118 ; 6 Cox, C. C. 455. 

b. Trustees. 

Who is Trustee.] — ^A person, who was trustee, 
treasurer and secretary of a savings bank, was 
indicted for misappropriation as a trustee. As 
secretary he received the money deposited, 
which, by the rules of the savings bank, it was 
his duty to hand over to the treasurer, who was 
required by the Savings Bank Acts to pay it 
over, when demanded, to the trustees, whose 
duty, as defined by the rules, was to vest it in 
the public funds in the names of the commis- 
sioners for the reduction of the national 
He falsified his accounts, and a 
I his own purposes part of 
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with him as secretary, with intent to defraud : — 
Held, first, that he was a trustee for the benefit 
of other persons. Ueff. v. Fletoher^ L. & C. 
180 ; 81 L. J., M. C. 206 ; 8 Jur. (I.-.S.) 649 ; 6 
L. T. 545 ; 10 W. E. 758 ; 9 Cox, C. 0. 189. See 
Reg. Y. supra. 

Creation of Express Trust.] — Held, se- 
condly, that there Y^as an express trust created 
by the rules, although they were made before the 
appointment of the trustee and the existence of 
the trust fund. Ih. 

By Trustee.] — T., a fruit broker, applied to his 
bankers for an advance as against certain goods 
which had been consigned to him and were then 
at sea, he depositing with them the indorsed 
bills of lading. Before making the advance the 
bankers required him to sign a letter of hypothe- 
cation, by which he undertook to hold the goods 
in trust for the bankers, and to hand over to 
them the proceeds, “ as and when received,’* to 
the amount of the advance : — Held, that this 
letter contained a declaration of an express trust, 
such as would make the giver of it a trustee of 
the pioceeds within the meaning of s. 80 of the 
Larceny Act, and his appropriation of them to 
his own use an offence against that section. 
Reg. V. Townsketid^ 15 Cox, C. C. 466. 

Instrument in Writing.] — The rules of a 
savings bank are an instrument m wilting. Reg, 
V. Fletcher^ supra. 

Indictment— Whose Property.] — A trustee of 
a friendly society (a lodge of oddfello'ws) was 
appointed, by resolution of the society, to receive 
money front the treasurer and carry it to the 
bank. He received the money, but instead of 
taking it to the bank, he applied it to his own 
purposes. He was indicted as a bailee of the 
moneys of the treasurer E. C., feloniously con- 
verting the money to his own use ; and also for 
a common law larceny of the money of E. C. 
The 18 & 19 Viet. c. 63, s. 18, vests the property 
of such societies in the trustees, and directs the 
pioperty to be laid in the names of the tiustees 
in indictments : — Held, that the prisoner could 
not be convicted of feloniously converting or 
stealing the moneys of E. C., as charged in the 
indictment. Reg. v. Bell, C. C. 259 ; 29 

L. J., M. C. 132 ; 6 Jur. (N.S.) 513 ; 2 L. T. 254 ; 
8 W. E. 422 ; 8 Cox, C. C. 302. 

Sanction of Court of Chancery to Proceed- 
ings.] — The Court of Chancez’y sanctioned cri- 
minal proceedings upon an affidavit, stating that 
a trustee hrd paid 1,409^. into his private 
bankers, had drawn out the whole, with the 
exception of 28Z., and had paid a private debt 
of 150Z. out of the trust funds. Wadhain v. 
Rigg, 1 Drew. & 8m. 216. 

c. Brokers and Ag'ents, 

Agents Intrusted in Course of Business.]— -The 

52 (ieo. 3, c. 63, applied only to persons to whom 
securities were intrusted in the exercise of their 
function or business, Rex v. Prhiee, 2 Car. & E. 
517. 

Whilst in treaty with Messrs. Gr. k P. for the 
sale and transfer of a public-house licence, the 
prisoner was required by them to give security 
for the purchase-money before they would assist 
him ill procuring a transfer. To enable him to 


give the required security, the prosecutor ac- 
cepted three bills of exchange drawn upon him 
by the prisoner, which the latter was to deposit 
with G. & P, by way of security, and not nego- 
tiate or use for any other purpose, and if the 
transfer was not effected, was to return to the 
prosecutor. The prisoner, instead of depositing 
them with G. k P., converted two of them to 
his own use: — Held, that he was not an agent 
wfithin s. 75 of 24 & 25 Viet. c. 96, and could not 
be convicted under that section. Reg. v. Cusser^, 
13 Cox, C. C. 187. 

Where a party established a savings bank, con- 
sisting of 130 membeis, each of whom paid a 
weekly subscription of 2s. Id., the odd penny 
being paid to him for the trouble of managing 
the affairs of the bank, the funds of which were 
to be disposed of once a week by a lottery, con- 
sisting of 129 blanks, and one prize amounting 
to 13^., which was to go to the holder of the 
fortunate ticket ; and the defendant having 
absconded, after receiving from one of the sub- 
scribers deposits to the amount of lOZ. 8tS*., with- 
out receiving any benefit therefrom : — Held, that 
he was not indictable under the 52 Geo. 3, c. 63, 
for embezzling the money as an agent, or as a 
person having the possession of money for safe 
custody. Rex v. Masiui, D. k E. N. P. C. 22. 

A. placed valuable securities in the hands of 
B., with a written direction to invest the proceeds 
in the funds, “in case of any unexpected accident 
happening to A.” No accident <lid liappen to A., 
and the proceeds were by B. converted to his own 
use : — Hold, that B. was not indictable under 52 
Cleo. 3, c. 63 (repealed) ; and it seemed that he 
would not be so under 7 & 8 Geo. 4, c. 29, s. 49, 
Rex V. White, 4 Car. k P. 46. 

Sale by Agent after Authority Countermanded.] 

— If any chattel or valuable security is intrusted 
to any broker or agent originally for the purpose 
of sale, but the authority to sell is afterwards 
countermanded, and the broker or agent, not- 
withstanding that countermand, sells the goods 
in violation of the orders of his principal, such 
broker or agent might be convicted of mis- 
demeanour, under 7 k S Geo. 4, c. 29, s. 49. Reg, 

V. Gomm, 3 Cox, C. C. 64. 

Misappropriation of Property Intrusted for 
Safe Custody to Agent.] — N., a solicitor, was 
intrusted by a client with money to invest on 
mortgage on the client’s behalf ; he, instead of so 
doing, fraudulently appropriated the money to 
his own use : — Held, that N. was not intrusted 
with such money for “safe custody ” within s. 76 
of 24 k 25 Viet. c. 96, Reg. v. Xewman, 51 L. J., 
M. C. 87 ; 8 Q. B. D. 706 ; 46 L. T. 394 ; 30 

W. K. 5.50 ; 46 J. P. 612. 

An attorney was employed to raise a loan of 
money on mortgage, of which he was to employ 
a part in paying off an earlier mortgage, and to 
hand over the rest to the mortgagor. He pre- 
pared the mortgage deed, received the mortgage 
money, and handed over the deed to the mortgagee 
in exchange. He then misappropriated a part of 
the money to his own use : — Held, that no offence 
had been committed under 24 k 25 Viet. c. 96, 
s. 75 or 76. Reg. v. Cooper, 43 L. J., M. C. 89 ; 
L. R. 2 C. C. 123 ; 80 L. T. 306 ; 22 W. R. 555 ; 
12 Cox, C. C. 600. 

An insurance broker was employed to effect 
three policies upon a vessel, which he did, 
advancing the premiums, A total loss having 
occurred the broker received the necessary docu- 
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ments to collect the moneys insured, and there- 
upon collected the amounts due upon two of the 
policies, by cheques payable to his order, which 
he paid into his own bank to his own credit. 
The prerniums advanced by the broker and his 
commission on effecting the policies and receiving 
the losses were unpaid to him. The broker on 
being asked for the moneys after they had been 
received, said they were not due until a future 
day, and subsequently made excuses, and did not 
pay over the sums received on account of the 
looses to the prosecutor. The jury, in answer to 
a question left to them, found that the policies 
had been intrusted to the broker for a special 
purpose, viz. that he should receive the moneys 
due on them, and forthwith pay them over to the 
piosecutor. There was no evidence to support 
such a finding in the case Held, that there was 
a miscarriage, and as the court had no power to 
direct a new trial, the conviction should be 
quashed. Meg. iv. Tatlock, 46 L. J., M. 0. 7 ; 2 
Q. B. D. 157 ; 35 L. T. 520 ; 13 Cox, C. C. 
o28. 

Trust money having been invested on mortgage, 
XU paid off and the money left in 

the hands of the family solicitor, and was subse- 
quently appropriated by him Held, that this 
was a fraudulent conversion to his own use of 
pioperty intiustedto the solicitor for safe custodv 
within s. 76 of 24 & 25 Viet. c. 96. Meg. v. Ful 
lagar, 14 Cox, C. C. 370 ; 44 J. P. 57. 


Direction in Writing — ^Vendee of Goods.] B. 

! agreed to purchase corn from S, and T. at a 
certain price, and received delivery orders for the 
same. Before actually taking delivery, B. signed 
an undertaking directed to S. and* T. to the 
following effect : — “ In consideration of your 
delivering to me the Indian corn bought this day, 
I hereby undertake to hand you the proceeds of 
the same as and wdien received, and to hold 
myself responsible for deficiency should there be 
any.” B. subsequently sold the corn and appro- 
priated the proceeds to his own use : — Held, that 
B. was not an agent but the vendee of the goods, 
and that s. 75 of 24 & 25 Viet. c. 96, did not 
apply. Beg. v. Bredln, 15 Cox, 0. C. 412. 


Security for Payment of Money-Bill of 
Exchange.] — A document which is a complete 
bill of exchange in all respects except that of 
the signature of the drawer is, when in the hands 
or the intended drawer, a valuable security ; 
and is also by virtue of s. 18 of the Bills of 
Exchange Act, 1882, a bill of exchange. Such 
a document is therefore a security for the pay- 
ment of money wuthin s. 75 of 24 & 25 Viet. 

Bowerman, 60 L. J., M. C. 13;’ 
[1891] 1 Q, B. 112 ; 63 L. T. 532 ; 39 W.K.207 ; 
1/ Cox, C. C. 151 ; .55 J. P. 373. 

Money intrusted for Specific Purpose — Con- 
Tersion of Money by Stockbroker i— On the 
2nd November, 1885, W., by letter instiucted the 
prisoner, a stockbroker, to buy for him on the 
toliowmg day certain stock at 90, to hold for a 
rise, the time to close to be left open, and inclosed 
a cheque for 217. .5,s*. “ for cover and commission ” 
Un the 3rd November the stock specified was at 
91 i, and the prisoner paid the cheque into his 
bank without purchasing, and subsequently 
spnt the money for his own use, the balance 
standing to his credit at his banker’s on the 
14th November being only SI. Upon a case 
indictment under 
24 & 25 Vict. c. 96, s, 75, which charged the 
prisoner for that he having been intrusted as a 
broker and agent wi th a security for the payment 
of money, with a direction in writing to apply 
purpose, in violation of good 
faith, and contrary to the terms of such direc- 
lon, converted to his own use such security : — 
Held, that the prisoner was merely the agent of 
W, to hold and apply the money for which the 

sent for a specific purpose, and that 
he Fas rightly convicted under the circumstances 
ot heaving converted the cheque to his own use, 

- ; 16 Cox, 0. c, 42-! 

J 


[ “Or other Agent.”]— In 24 & 25 Vict. c. 69, 
= b. 75 — which enacts that whosoever, having 
J been intiusted as a banker, merchant, broker, 
J attorney, or other agent, with any chattel or 
^ valuable security for safe custody or for any 
• special purpose, without any authority to sell, 
negotiate, transfer, or pledge, shall in violation 
> of good faith and contrary to the object or 
^ purpose for vhich such chattel, security, &c., 

; wms intrusted to him, sell, negotiate, <fcc., or in 
; any manner concert to hib own use or benefit 
; such chattel or security, shall bo guilty of a 
misdemeanour — ’the words “ or other agent ” 
apply to persons wdiose occupation is similar to 
those enumerated in the section, and do not 
include any ordinal y agent who may from time 
‘ to time be intrusted with valuable securities. 
Where, therefore, the prisoner, who was not a 
banker, merchant, broker, or attorney, was em- 
ployed by the piosecutors, who were railway 
contractors, to procure for them a contract for 
the construction of a foreign railway, and was 
charged under s. 75 with having misappropriated 
valuable secuiiiies with which the prosecutors 
had intrusted him in the course of his employ- 
ment : Held, that the facts disclosed no ofience 
within the meaning of the section, and that the 
prisoner w as not liable to be committed with a 
view to his extradition. Meg. v. MorUinal or 
Be Mortugal, In re, 55 L, J., Q. B. 567 ; 16 
Q. B. D. 487 ; 34 W. B. 42 ; 50 J. P. 501. 

Broker or Agent — Question for Jury.] 

Whether a person intrubted with a security for 
the payment oi iLoney with a direction in 
writing as to its application, or as to the appli- 
cation of the proceeds thereof, was so intrusted 
as a broker or agent wnthin the meaning of s. 75 
of 24 & 25 Vict. c. 96, is a question of fact for the 
jury ; and the mere fact that such person had 
an interest in the transaction greater than that 
of a mere agent v\ ould not deprive him of his 
capacity of agent. Meg. v. Bvwennan^ supra. 

“Direction in Writing to apply Money.”] 

Trust money had been invested on mortgage. 

^ was paid ofi, and the money left 

in the hands of the family solicitor, who wrote to 
the person beneficially interested, » B.’s money 
was paid on Saturday, the 6th day of April, 2M01. 
and interest. • • • . Let me know how you 
2,5007, invested, whether 
m the funds or on mortgage. I can get yon 4 pep 
cent, on a good security, but no more. More than 
4 per cent, is not to be obtained upon such 
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let you know. I do not wish it pUced in the 
funds. I am very glad it is paid over, and hope 
it is well securecl by this time.” At or near the 
date of these letters it was clear that the money 
had been fraudulently appropriated to his own 
use by the solicitor : — Quaire, whether the above 
letters amounted to a direction in writing to 
apply the money within s. 75 of 21 &: 25 Yict. 
c. 96. Peg. v. Fidh/gar, 14 Cox, C. 0. 370 : 44 
J. P. 67. 

Where money was intrusted, without any 
direction in writing, to the prisoner as a notary, 
with a view to re-investment as soon as either he 
or his customer sliouhl have found a suitable in- 
vestment, and h3 mis ippiopriated such money : 
— Held, that there w'as no evidence of any 
oifence against 21 2”) Viet. c. 96, s. 75, because 

the first part of that section requ'res that the 
money should have been intrusted with a direc- 
tion in writing, an 1 the second part does not 
apply to monev. Pelleneonffe, In 60 L. J., 
M. C. 83; [IHDi] 2 Q. B. 122; 64 L. T. 461 ; 
39 W. B. 381 ; 55 J. P. 694 ; 17 Cox, C. C. 
253. 

A stock and share dealer was employed by a 
lady to purchase securities for her. He bought 
in his own name, and received money from her 
from time to time to cover the amounts he had 
paid or had to pay for the securities. Such p ly- 
ments were not made against any particular 
item, but in cheques for round sums. On one 
occasion he wrote to her, ‘‘ 1 inclose a contract 
note for 30('Z., Japanese bonds, at 112, 336L ; ” 
and the contract note ran, Sold to Mis. S. 300L 
J. at 112,336?.,” and was signed by him'. She 
wrote in reply, “ I have just received your note 
and contract note for the Japanese shares, and 
inclose a cheque foi 336?. in payment.” The 
dealer never paid for the bonds, but in violation 
of good faith appropriated to his own use the 
proceeds of the cheque : — Held, that the letter 
was a direction in writing to apply the proceeds 
of the cheque to pay for the bonds, if they had 
still to be paid for, within the meaning of 24 
25 Viet. 0. 9(‘, s. 75 ; and that he was rightly 
convicted of a misdemeanour under that section. 
Peg. V. Christian, 43 L. J., M. C. 1 ; L. R. 2 G. C. 
94 ; 29 L. T. 654 ; 22 W, R. 132 ; 12 Cox, C. C. 
502. 

An agent was employed to sell goods on com- 
mission, and as soon as he received moneys from 
customers he was to remit them to his employers. 
During the employment his employers wunte to 
him, *‘We will send H., B., and P. their bills 
at the end of the month, and the same day that 
you receive the money from the customers you 
must remit it to us. We will attenl to your 
order, as our arrangements were to remit as soon 
as you received it, as you said they would not 
pay much before the 20th of each month ” : — ’ 
Held, that this letter was not a direction in 
writing as to the application or disposition of 
moneys received by the agent within s. 75 of the 
24 & 25 Viet. c. 96. Peg. v. Brownlow, 39 L. T. 
479 ; 14 Cox, C. C. 216. 

Evidence.] — An allegation in an indict- 
ment that A. placed valuable securities in the 
hands of B. “ with an order in writing to invest 
the proceeds in the government funds,” is not 
siupiported by proof of an order in writing, direct- 
ing B- to invest the proceeds in the government 
funds, in case of any unexpected accident 
happening to A. llej- v. White, 4 Car. & P. 


Indictment — ^Written Direction.] — An indict- 
ment on 7 & 8 Geo. 4, c. 29, s. 49, against a 
broker for embezzlement of a security for money, 
must have alleged a written direction to him as 
to the application of the proceeds. Peg. v. (rolde, 

2 M. & Rob. 425. 

Disclosure of Circumstances — ^In what Cases 
Applicable.] — Semble, a disclosure of any illegal 
act to which the statute relates must, to be 
rendered available as a protection, be made bond 
fide, and mu*^t not be a mere voluntary statement 
made for the express purpose of screening the 
person making it from the consequences of his 
act.s. Strahan, Paul and Bates, In re, 7 Cox, 

C. C. 85. 

An agent intrusted with a bill of lading, with- 
out authority of his principals, and in violation 
of good faith, depodted it with bankers for his 
own benefit, as a security for advances. He was 
charged with this offence before a magistrate. 
The depoaitions which were taken m support of 
the charge contained ample evidence to support 
it. Having become bankrupt, he was taken by 
hib creditoro and examined respecting the sub- 
ject-matter of the charge before a commissioner 
in bankruptcy, and then made a statement in 
every respect in accordance with the evidence 
m the depositions. He was afterwards indicted 
on the same charge. On the trial, his examina- 
tion in bankruptcy was offered by him" as a 
defence, “as showing that he had disclosed the 
act before a commissioner in bankruptcy pre- 
viously to being indicted for the offence, and 
that therefore he was not liable to conviction, 
by virtue of 5 & 6 Vict. c. 39, s. 6. This evidence 
of a disclosure was held to be admissible under 
not guilty. Reg. v. Skeen, Bell, C. C. 97 ; 28 
L. J., M. C. 91 ;'5 Jur. (N.S.) 151 ; 7 W. R. 255 ; 

8 Cox, C. C. 143. 

The majority of the court was, however, of 
opinion, that as the agent only stated before the 
commissioner matter which had been previously 
known, and previouJy pi'oved before the magis- 
trate, he had not made any disclosure within the 
meaning of the statute, and consequently was 
not entitled to protection. The minority held, 
that as the statement of the agent was obtained 
on a compulsory examination, instituted bon5, 
fide by the creditora for their o vvn interest, it 
was a disclosure before a commissioner within 
: the act, notwithstanding the previous publicity 
of the matter there inquired into. Ib. 

d, Eersous employed in Eublic Service. 

Who are — County Court Bailiff.] — The high 
bailiff of the county court appointed one f^arsons, 
under the pow’ers contained in the county court 
acts, a bailiff to assist him in his duties. 
Parsons acted under the orders of the high 
bailiff ; his duties thus prescribed were to 
execute writs of fi. fa , and to return the pro- 
ceeds to the registrar of the county court within 
twenty-four hours — Held, that Parsons was not 
a person “employed in the public service of 
Her Majesty” within the meaning of 24 & 25 
Vict. c. 96, s. 70, but w'as the servant of the 
bailiff. Peg. v. Glover (9 Cox, 0. 0. 501) ; Peg. 
V. Graham (13 Cox, C. 0. 67), distinguished. 
Peg. V. Parsons, 16 Cox, C. p. 49^ 

Inspector of Prisons.] — An inspector of 

prisons duly authorised to receive the contribuHohs 
of parents towards the maintenance of th^r 
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children committed to reformatory and industrial 
schools under 29 & 30 Yict. cc. 117, 118, and 
instructed to pay the amount received into the 
Bank of England, to the credit of the paymaster- 
general, employed the prisoner, a member of the 
police force of a borough, as his agent in taking 
proceedings against the parents of such children 
for the recovery of such contributions on his 
behalf, and for generally carrying out the 
provisions of the Keformatory and Industrial 
Schools Act. Under this employment the 
prisoner received and misappropriated moneys, 
the contributions of parents, ordered by magis- 
trates to be paid for the maintenance of their 
children in the schools: — Held, that he was, 
while so employed, in the public service of her 
Majesty, so as to render him amenable to an 
indictment for embezzlement under 21 A 25 Viet, 
c. 96, s, 70* Beg, v. Graham^ 32 L. T. 38 ; 23 
W. R. 326 ; 13 Cox, 0. G. 57. 

Money received by Virtue of Employment. ] — 

It was proved that a post-office letter-carrier was 
in the daily habit of calling at the lodge of an 
infirmary, and there receiving letters, with a 
^ penny on each, to prepay the postage of them ; 
and that he took them, with the penny, to the 
post-office ; and that, during his illness, a person 
who had performed his duties did the like. 
There was no evidence of any appointment : — 
Held, in an indictment under 2 & 3 Will. I, c. 4, 
s. 1, for embezzling some of the pence thus 
received, that this was evidence to go to the 
jury, that the pence were received by the 
prisoner by virtue of his employment as a letter- 
carrier, heg. V, Towmend^ Car. & M. 178. 

Evidence of Service.] — On an indictment for 
embezzlement against a letter-carrier, as a person 
employed in the public service of her Majesty, 
it is not necessary to prove his appointment as 
a letter-carrier, but evidence of his having acted 
as such is sufficient. Reso v. Borritt, 6 Car. tk P. 
124- 

If the wife of a party to whom a letter is 
directed pays the postage of the letter, she is 
entitled to demand an overcharge made for it ; 
and a refusal on the part of the letter-carrier to 
account for it to her is evidence of an embezzlement 
by him. II?. 

4. Indictment. 

a. Averment as to whose Service. 

Whilst Prisoner a Clerk.] — An indictment for 
embezzlement of money received by a clerk, 
whilst such, was good under 2 & 3 Will. 4, c. 4, 
t^ithout alleging the embezzling to have taken 
place whilst he was clerk. Rea; v. loielL 2 M. 
& Rob. 236. 

Against Clerks of Joint-Stock Companies. ]—-A. 

was indicted for embezzlement whilst clerk to B. : 
and others. A. was secretary and cashier to a i 
company calling themselves “ The R., M. and H. 
Coal Company (Limited) the number of 
members exceeded twenty ; the name of the 
company was over the door ; the shares were 
transferable without the consent of the other 
shax'eholders ; and a minute-book, in which the 
resolutions were entered, was kept, No certifi- 
cate of incorporation was put in evidence:— 
Wd, that be was rightly convicted as aeiwant 

pthei's, there being no evidehoe 
we been left to the jiny 


company was incorporated. Reg. v. Rra^iMand^ 
L. k 0. 276 ; 32 L. J., M. C. 69 ; 9 Jur. (N.S.) 
388 ; 7 L. T. 799 ; 11 W. R. 346 ; 9 Cox, 0. 0. 
273. 

Against Persons Employed by Partners.] — A 

servant in the employment of two persons, as 
partners, must be considered as the servant of 
each. Rea; v. Leech, 3 Stark. 70. 

A., being one of several proprietors of a coach, 
employed B. to drive it when he did not himself 
drive it. It was B.’s duty, on each day he drove, 
to tell a book-keeper how much money he had 
taken ; the book-keeper entering that sum in a 
book and also on the way-bill ; B.’s duty then 
was to pay over the sums to A. B. gave true 
accounts to the book-keeper, who made true 
entries ; but B. accounted for smaller sums to 
A., saying that those were all, and paid over to A. 
these smaller sums. All the proprietors vrere 
interested in the money, but A. was the person 
to receive it, and he was accountable to his co- 
proprietors : — Held, on an indictment for em- 
bezzlement, that B. was rightly described in the 
indictment as the servant of A, Reg. v. WhitSy 
8 Car. & P. 742. 

Collector of Poor-Rates.] — A collector of 
poor-rates, employed by the overseers, is pro- 
perly charged with embezzlement, as servant to 
the overseers, although there are churchwardens 
for the same parish, who took part in making 
the rate. Reg. v. Adei/, 1 Den. C. C. 571 ; 4 New 
Sess. Cas. 360 ; T. k ‘M. 296 ; 3 Car. k K. 339 ; 
19 L. J., M. C. 149 ; 14 Jur. 556 ; 4 Cox, C. 0* 
208. 

Assistant Overseer.] — An assistant overseer,, 
appointed by a parish council, is properly de- 
scribed in an indictment for embezzlement as 
the servant of the inhabitants of the parish. 
Reg. V. Smallman, 66 L. J., Q. B. 82 ; [1897] I 
0. B. 4 ; 75 L. T. 394 ; 45 W. R. 249 ; 18 Cox, 
C. C. 451 ; 61 J. P. 312— C. C. R. 

An assistant overseer of a parish, elected by 
the parishioners in vestry, under 59 Geo. 3, c. 12, 
s. 7, who fix his duties and salary, is to be 
deemed the servant of the inhabitants of the 
pansh, and to receive money collected by him 
for the poor-rate levied upon the parish as such 
servant, and may be so described m an indict- 
ment for embezzling such moneys so received. 
Reg, V. Carpenter, 35 L. J., M. C. 169 ; L. R. 1 
C. 0. 29 ; 12 Jur. (N.S.) 380 ; 14 L. T. 672 ; 14- 
W. R. 773 ; 10 Cox, G. C. 246. 

Under an order of the Poor Law Commissioners,, 
founded on 4 A 5 Will. 4, c. 76, s. 46, the hoard 
of guardians of a union appointed A. an assistant 
overseer of a district in the union, of which the 
township of F. formed a part, and his duty was 
to assist the ovei seers of each of the townships 
of the district. A. was paid a salary by the 
guardians. A. received sums for poor-rate from 
ratepayers of the township of F., wdiich he ought 
to have paid over to the bankers of the overseers 
of that township, instead of which he embezzled 
them : — Held, that A. was not indictable for em- 
bezzling this money as the money of the over- 
seers, as he was not their servant ; and that ho 
was not indictable for this embezzlement as the 
servant of the guardians, because, if he was their, 
servant, it was not their money. Reg. v. Tewn-* 
mnd, 2 Car. A K. 168 ; 1 Den. C. C. 167 : 2 Cox 
0. C. 24. 
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guardians of the poor of Birmingham, appointed 
under a local and personal act, is a servant of the 
guardians, and as such is indictable for embezzle- 
ment. Reg. V. Welcli, 2 Car. k K. 296 ; 1 Den. 

C. 0. 199 ; 2 Cox, C. C. 85. 

Bailhff of County Court.]— A bailifE of a county 
court who has fraudulently appropriated the 
proceeds of levies made under the process of the 
county court, cannot for this misconduct be 
convicted as a servant of the high bailiff with 
having embezzled the moneys of the high bailiff 
his master. Meg. v. Glover, L. & G. 466 ; 36 

D. J., M. C. 169 ; 10 Jur. (N.S.) 710; 10 L. T. 
582 ; 12 W. R. 885 ; 9 Cox, G. C. 500. 

Servant of Joint Committee.] — A. w^as em- 
ployed at a railway station belonging to four 
different companies, and which was maintained 
out of a joint fund. The servants at this station 
were appointed and paid, and might be dismissed, 
by a committee of directors of the several com- 
panies. A.’s duty was to deliver parcels which 
arrived at the station by the trains of the 
different companies, and to pay over the money 
received for them to the chief clerk of the parcels 
office. The chief clerk then paid over such 
money to the cashier of the committee, who 
kept a separate account for each company, and 
paid the money over diiectly to the company to 
which it belonged, or its bankers. A. having 
embezzled money received by him in the course 
of his duty, he w^as charged in different counts of 
an indictment as being the servant of the par- 
ticular company whose money he had embezzled, 
of the four companies, of the committee, and of 
the station-master : — Held, that, at all events, 
he was properly charged as being the servant of 
the four companies. Beg. v. Bayleg, Deais. k B. 
121 ; 26 L. J., M. C. 4 ; 2 Jur. (N.s.) 1171; 5 
W. R. 48 ; 7 Cox, C. C. 179. 

Effect of Reassignment by Creditor’s Trustee 
to Debtor.] — The prisoner w'as engaged by U. at 
w^eekly wages to manage a shop. U. assigned all 
his estate and effects to R., and a notice was 
served on the prisoner to act as the agent of R. in 
the management of the shop. For fourteen days 
afterwards R. received from U. the shop moneys. 
Then the shop money was taken by D. as before. 
The prisoner leceived his weekly wages from U. 
during the whole time. Some time after a com- 
position deed was executed by R, and U., and 
U.’s creditors, by which R. reconveyed the estate 
and effects to U. ; but this deed was not regis- 
tered until after the embezzlement chai'ged 
against the prisoner : — Held, that he wms the 
servant of U. at the time of the embezzlement. 
Meg. V. Mixon, 19 L. T. 384 ; 17 W. R, 180 ; 11 
Cox, 0. C. 178. 

Officers of Friendly Societies, &c. — Trustees.] 

— The trustees of a benefit building society bor- 
rowed money for the purposes of their society on 
their individual responsibility (there being no 
rule of the society authoiising them to borrow 
money). The money on one occasion wms 
received by the secretary, and embezzled by 
him Held, that he might he charged in an 
indictment for embezzlement as the servant of 
W. and others, W. being one of the trustees and 
a member of the society. Meg, v. Medford, 21 
D. T. 508 ; 11 Cox, G. C. 367, 

’ Tn an indictment against the clerk of a savings 
bank fot embezzlement, he is properly described 


as clerk to the trustees, though elected by the 
managers. Mex v. Jetmm, 1 M. C. C. 434. 

A member of and secretary to a society 
fraudulently withholding money received from a 
member to be paid over "to the trustees, may he 
indicted for embezzlement, and may be stated to 
be the clerk and servant of the trustees ; and 
the money may be properly stated to be their 
property, though the society is not enrolled, and 
though the money ought in the ordinary course 
to have been received by a steward. Mex v. 
Hall, 1 M. C. 0. 474. 

A. was indicted for embezzlement as being a 
clerk and a servant of B., C. and D. A. was a 
member of, and secretary to, a properly certified 
friendly society, of which B., C. and D. were the 
trustees, and had, from time to time, received 
(though not in his capacity of secietary) funds 
belonging to the society, some i part of which he 
appropriated : — Held, that A. was properly con- 
victed of embezzlement as the clerk and servant 
of B., C. and D. Merf. v. Proud, L. & 0. 97 ; 31 L. 
J., M. C. 71 ; 8 Jur. (K.S.) 142 ; 5 L. T. 331 ; 10 
W. R. 62 ; 9 Cox, C. G. 22. 

It is embezzlement in the clerk of a friendly 
society fraudulently to withhold the rents of a 
house collected in the course of his duty as clerk ; 
and he may he laid to be the clerk or servant of 
the trustees to whom the house was conveyed, if 
appointed either by them or the society. Meg. v. 
Miller, 2 M. C. G. 249, 

The secretary of an unenrolled friendly society, 
whose duty it is to receiie the weekly con- 
tributions of the members, to enter them in a 
book, and hand over the amount to the treasurer, 
who in his turn pays it into a bank in the names 
of the trustees of the society, may be properly 
described as the servant of the trustees in an 
indictment charging him wdth embezzling suras 
so received, and he cannot be described as the 
servant of the treasurer. Meg. v. Woolley, 4 Cox, 
C. C. 251. 

A secretary of a friendly society under 18 & 19 
Viet. c. 63, in which no trustee had ever been 
appointed, was convicted on an indictment for 
embezzlement, the indictment describing him as 
the servant of the treasurer, and also as the 
servant of C. (a member) and others : — Held, 
that the conviction was wu*ong. Meg. v. I)fj)ro>9e, 
19 L. T. 292 ; 17 W. R. 180 ; 11 Cox, C. C. 185. 
S. P., Meg. V. Blaclthurn, 11 Cox, C. 0. 157. 

A member of and secretary to a benefit society, 
deriving a percentage from the funds of the 
society, received in the course of his duty certain 
money from the members of the society, which 
it w^as his duty to pay into an account in the 
savings bank kept in the names of certain other 
members of the society. Instead of paying the 
money into the bank he appropriated it : — Held, 
that he could not be convicted of embezzling the 
money upon an indictment charging him to be 
the servant of ‘‘ A. B. and others,” and laying 
the money to be that of “ A. B, and others,” A. 
B. being an ordinary member of the society.* 
Meg. V. Taffa, 4 Cox, C. 0. 169. 

b. Averment as to whose Money or 
G-oods. 

That Money Embezzled is Property of 
Master.] — In an indictment under 39 G-eo. 3, 
c. 85, against a servant for embezzling money 
received on his master’s account, it is not 
sufficient to follow the words of the statute, but 
there must be a positive allegation that the 
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money was the property of the master. Bex v. 
McGregor, 3 Bos. & P. 106 ; R. & R. 23. S. P. 
Bex V. Beacall^ 1 M. C. C. 15. ’ 

Against Collectors of Rates.] — A. was employed 
by the overseers of a parish to collect poor-rates 
on their acconnt. As their agent he demanded 
the amount of a rate from the landlord of a house 
who usually paid his tenants’ poor-rates ; he en- 
tered the amount in his book as uncollected and 
^ legally excused, and embezzled the sum 
Held, that although the ovei seers might not have 
been able to enforce the payment ot the sum so 
embezzled, he received it m virtue of his emplov- 
ment, and on account of his employeis, and thit 
It was not necessary to lay the money as the joint 
j^operty of the churchwardens and overseers. 
Beg, V. Adeg, 4 New Sess. Cas. 360 ; 1 Den, C C 
571 ; T. & M. 296 ; 3 Cnr. & K. 339 ; 19 L. J., M. 
0, 149 ; 14 Jur. 556 ; 4 Cox, C. C. 2t>8. 

In such case it is sufficient to describe the 
money received by the collectoi* for the rate as 
the property of the overseers only, naming them. 

Against Servant Employed by Partners,] 

A. , being one of several proprietors of a Heie- 
ford and Birmingham coach, horsed it from Heie- 
tord to Worcester, and employed B. to drive it 
when he did not himself drive it ; B. havin^' all 
the gratuities as well when A. drove as when B 
himself did so. It was the duty of B., on each 
day when he drove, to tell the book-keeper at 
Malvern how much money he had taken ; the 
book-keeper entering that sum in a book and on 
the way-bill, together with what he had taken 
himselt ; and he then had to pay over the latter to 

B. , who wm to give the two sums to A. B. gave 
true accounts to the book-keeper, who made true 
entries ; but B. accounted for smaller sums to A., 
saying that those were all, and pakl over to A. 
these smaller sums. All the pioprietors were in- 
terested in the money ; but A. was the person to 
receive it, and he was accountable to his co- 
proprietors : Heltl, that the money embezzled 

w?? ^ the money of A. Beg. v. 

White, 8 Oar. & P, 742. 


stated to be the trustees’ property, though the 
'•ociety is not enrolled, and though the money 
ought in the ordinary course to have been 
received by a steward. Bex v. Hall, 1 M. C. C 
474. 

Amendment.] — The secretary of a friendly 
society, of which A, B. and others were trustees, 
was charged with embezzling money belonging 
to the society. In the indictment the property 
was laid as “ of A. B. and others,” without al- 
leging that they were trustee^ of the society 
Held, that the indictment might be amended by 
adding the words “trustees of,” &c. Beg v 
MarJi6‘, 10 Cox, C. 0. 367. 

c. Other Points. 

Within Six Calendar Months.] — An indict- 
nient, which charges in one count that within 
six calendar months the prisoner received three 
sums, laying a day to the leceipt of each, and that, 

on the several days afoiesaid,” he embezzled 
those sums, is bad, because it does not show’' that 
the sums were embezzled within six months of 
each other ; and this objection ought to betaken 
on demurrer. Beg. v. Purehau, Car. ic M. 617. 

An indictment w^hich contains three charges of 
embezzlement should not only aver that the 
moneys which are the subject of the charges w^ere 
received wit hin six months, but should also aver 
that they wmre embezzled within six months. 
Beg. V. Hoahe, 2 Car. & K. 620. 

Prom whom Money Received.]— In an indict- 
ment for embezzling money, it is not necessary 
to state from whom the money so embezzled was 
received. Bex v. Beaeull, 1 Car. & P. 313, 454. 

Exact Sum not Necessary.]— An indictment 
for embezzling need not have specified the exact 
sum embezzled. Bex v. Car.son, R. R. 303 
S. P., Bex V. Grove, 1 M. C. C. 447. 


Savings Bank.]— The property of a savings 
bank may be laid as the pioperty of A. B. (a 
trustee of the bank) and others, under s. 14 of 
7 ixeo. 4, c. 64, notwithstanding s. 8 of 9 Geo. 4 
c. 9, requires it to be stated as the pioperty of 
the trustees m their proper names. Beg. y. All 
1 Cox, 0. 0. 137. j 

._^iiist Secretary of Friendly Society.!— 

W here, by -the rules of certain unenrolled friendly 
societies, the members of one lodge were at 
iitety to pay their contributions to another 
S convenient to them so to do 

Held, that in an indictment against the secretary 
of a lodge for embezzling moneys received from 
a member of another lodge, the moneys may be 
laid as th^s property of the trustees of his 
lodge, to whose account all moneys received bv 
tom ought to bo paid, although the trustees, 
in their turn, would, in this instance, have to ac- 
count to the other lodge for the particular sum i 
reemved^on its belialf. Beg. v. Wuolleg, 4 Cox, | 

A member of and secretaiy to a society fraudu- i 
lently withholding money received from a mem- ' 
per to be paid over to the In 
indicted for embezzlement, the 


Clerk or Servant” or “In the Capacity of 
Clerk or Servant.”] -The secretary of an unen- 
rolled friendly society, who is paid a \ early 
"alary out of its funds, is properly described in 
the indictment as clerk and servant to the trus- 
tees, and it would be incorrect to designate him 
as employed in the capacity of clerk and servant. 
Ihe latter description only applies where the 
prisoner is employed on temporary occasions, 
and does not usually fill the situation of clerk or 
servant. Beg. v. Woolleg, 4 Cox, C. C. 255. 

Eeloniously.]— An indictment is sufficient that 
states m the conclusion that the prisoner feloni- 
ously did steal, &c., though the word feloniously 
was not inserted in the former part of the indict- 
ment before the word embezzled. Bex v 
CrigMon, R. & R. 62. 

Joinder of Counts.]— A count for embezzling 
bank-notes upon the statute may be joined with 
a count for larceny. B^ x v. Johnson, 3 M. & S 
539, 

Ashore, in an iuAictnient for embezzlement, 
there is a .second count charging another act of 
embezzlement ivitUin six months from the first 
under 7 & 8 Geo. 4, c. 29, s. 48, but alleging the 
money to bo the property of a difiierent person 
trom that mentioned in the first count, the words 
connecting the second count with the first may 
rejected as sui-plusage, and the second count 
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dealt with as an independent count. Rei, v. 
Woolley^ 4 Cox, C. 0. 251. 

A prisoner was indicted in the first count for 
embezzlement, and in the second for larceny, as 
a bailee. After plea pleaded and the jury was 
chai'ged, and in the course of the trial, it was 
objected for the prisoner that the indictment was 
bad for misjoinder of counts. The court over- 
ruled the objection, and directed the prosecutor 
to elect upon which count he would proceed, and 
the prosecutor having elected to proceed upon 
the second count, the prisoner was found guilty 
thereon : — Held, that the conviction wms right. 
Meg. v. Holman, L. & C. 177 ; 8 Jur. (N.S.) 
1082 ; 6 L. T. 474 ; 10 W. B. 718 ; 9 Cox, G, C. 
201 . 

Where an Indictment for embezzlement could 
not be supported because the offence was not an 
embezzlement but a larceny, and the larceny 
count stated the larceny to have been committed 
*‘in manner and form aforesaid”: — Held, that 
the prisoner could not be convicted. M.ex v. 
Murray, 5 Oar. & P. 145 ; 1 M, 0. C, 276. 


If a servant receives money for his master in 
the county of A., and being called upon to ac- 
count for it in the county of B., there denies the 
receipt of it, he may be indicted for the em- 
bezzlement in the latter county. Mex v. Taylor, 
3 Bos. & P. 596. 

A prisoner, who was employed as a travelling 
salesman by a tradesman living at Nottingham, 
received two sums of money for his master in the 
county of Derbyshire, and, having appropriated 
them to his own use, neglected to return and ac- 
count to his master for the money, as it was his 
duty to do ; and having been, about two months 
after the receipt of the money, met by his master 
in Nottingham, and on being asked by him re- 
specting the two sums of money, said he was 
sorry for what he had done — that he had spent 
the money : — Held, that there was evidence to 
go to the jury of an embezzlement in Notting- 
ham, and that the prisoner was rightly tried 
there. Reg. v. Miirdoch, 2 Den. C. C. 298 ; T. & 
M. 604 ; 21 L. J., M. C. 22 ; 16 Jur. 19 ; 5 Cox, 
0, C. 360. 


6. Trial and Evidence. 

Venue.] — A clerk, whose duty it was to remit 
at once to his employers in Middlesex all moneys 
collected by him as their clerk, collected at York, 
on the 18th of April, a sum of money U'l such 
clerk, but never remitted any portion of it. On 
the 1 9th and 20th of April he wrote and posted 
from places in Yorkshire to his employers in 
Middlesex letteis, making no mention of the 
money so collected, and on the 21st of April he 
wrote and poatod at Doncaster in Yorkshire to 
his employers in Middlesex a letter which was 
intended to make them believe that he had not 
then in fact collected the money in question. 
These letters were duly received by the employers 
in Middlesex ; — Held, that the receipt of the 
letter of the 21st of April in Middlesex was suffi- 
cient to give jurisdiction to try the prisoner in 
Middlesex. Reg. v. Rogers, 47 L. J., M. C. 11 ; 
3 Q. B. D. 28 ; 37 L. T. 473 ; 26 W. R. 61 ; 14 
Cox, C. C. 22. 

It w^as the duty of a commercial traveller to 
remit daily to his employers, who resided m 
London, the moneys which he collected, without 
reduction. He, on the 1st and 2nd March, 1878, 
collected at Newark two sums of money which 
he did not remit or account for till the first week 
in April, when one of his employers went to 
Grantham, where the prisoner resided, saw him, 
and taxed him with receiving moneys and not 
accounting to them for them. The prisoner 
then and there handed to his employer a list of 
moneys he had collected and not aecountetl for, 
including the above two sums. There was no 
evidence that the prisoner returned to Grantham 
OR either of the days, or at what time of the 
res|>ective days he received the two sums of 
money. He was indicted and convicted at the 
" borough of Grantham Quarter (Sessions for em- 
bezzling the above two sums of money : — Held, 
that the conviction was bad, as there was no 
evidence of any embezzlement within the 
^ borough of Grantham. Beg. v. Treadgold, 39 
L, 11.291 ; 14 Cox, C. 0. 220. 

An indictment for embezzlement may be either 
laid in the county in which the money was re- 
ceived, or in the county where the pilsoner dis- 
having received the money. Rex v. 

If ’ Mh'dm, B. & E. 56 ; 1 East, P. 0* Add. xxiv. ; 
2 Leach, C. 0. 975. 


Particulars of Charges— Contents.] — If a pri- 
soner does not know the specific acts of em- 
bezzlement intended to be charged against him, 
he should apply to the prosecutor for a particular 
of the charges ; and if it is refused, the judge 
will, on motion supported by proper afficiavits, 
grant an order for vsuch particular to be given, 
and postpone the trial, if necessary. Such par- 
ticular ought at least to state the persons from 
whom money is alleged to hive been received. 
Rex V, Hodgson, 3 Car, & B. 422. S. P., Rex v. 
Boofyman, 5 Car. & P. 300. 

Jurisdiction to Order.] — The Court of 

Queen’s Bench has no jurisdiction to make an 
order upon a prosecutor to deliver the particulars. 
The application should be made to the judge at 
the assizes. Raj. v.Haslam, 1 Jur, (N.S.) 1139 ; 

4 W. B. 122. 

Evidence— That Prosecutor a Trustee of Bank.] 

I — A clerk to a savings bank was convicted on an 
indictment charging him with embezzlement, the 
[ property being laid m A. In order to prove that 
t A. was a trustee ot the bank, he was called, and 
I stated that since the commission of the offence 
he had been acting as a trustee, but that before 
that date he had attended only one meeting, 
having on that occasion been requested to do so 
lest there should be a deficiency of trustees ; but 
he was also a manager of the bank, and it did 
not appear that any act was done by him at that 
meeting which he might not have done as a 
manager : — Held, that this was insufficient evi- 
dence of acting to support the inference of the 
legal appointment of xA. as a trustee, and that 
the conviction was wrong. Reg. v. Essex, Dears. 
& B. 369 ; 27 L. J., M. 0. 20 ;*4 Jur. (N.S.) 15 ; 
6 W. B. 82 ; 7 Cox, C. 0. 384. 

That Prisoner a Servant.] — If a person 

receives money as steward of another, proof of 
that circumstance is sufficient evidence of his 
being a steward, to support an indictment for 
embezzling such money. Rex v. Roacall, 1 Car. 
it P. 312, and Rex v. Welling^, 1 Car. «Se P. 454, 
457. 

A person indicted as servant to guardians of 
the poor of a parish : — Held, that the admis^lbn 
by him contained in the condition of his bond 
for the performance of dnries a$ treashieri 
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coupled with, an act of parliament specifying I 
those duties, was sufficient evidence of the nature 
of his appointment, viz. that he was to receive 
money for the guardians, and account to them 
for his receipts. Heg. v. Welch, 1 Den. 0. C. 
199 ; 2 Car. & K. 296 ; 2 Cox, C. C. 85. 

— That particular Sum Received.] — On an 
indictment for embezzlement it is not necessary 
to prove that any paiticular sum or sums were i 
received from any particular person. Where a 
prisoner had debited himself with an amount, 
forming the balance of a large number of x'eceipts 
and payments, the indictment was held sufficient. 
Beg, V. LamheH, 2 Cox, C. C. 309. Contra, Beg. 
v. Jones, 8 Car. & P. 288 ; Beg. v. Chapman, 1 
Car. & K. 119 ; 1 Cox, C. C. 48. 

Counterfoil of Cheque.]— The prisoner 

was the managing director of a company, and 
had promised to send a cheque for 4,0002. to 
A. on 16th August. The cheque could not be 
found, but in the counterfoil book was one for 
4,000Z. in favour of A., following a counterfoil 
dated 16 th August : — Held, that this counterfoil 
was admissible as evidence against the prisoner. 
Beg. V. Wilhbmn, 10 Cox, C. C. 537. 

Admissibility of other Cases to Show 

Intent.]— An indictment charged the prisoner 
with having embezzled three sums of twenty-one 
pounds, the moneys of his employers, he being 
a clerk or servant. Evidence was given of the 
embezzlement of these sums, and it was then pro- 
posed to give evidence of other sums not charged 
in the indictment, but which had also been 
embezzled, to show that if it should be contended 
the sums charged in the indictment were subjects 
of a mistake in keeping the accounts, there being 
many other sums unaccounted for, admitting 
evidence of such sums would assist the jury in 
determining what value w'as to be attached to 
the suggestion : — Held, that such evidence was 
admissible. Beg. v. Bichardson, 2 F. & F. 343 • 

8 Cox, C. C. 448. 

An indictment charged a prisoner 'with having 
as a booking clerk of certain steamship owners 
embezzled the_ moneys of his masters on three 
separate occasions, the charges being contained 
in three counts of the same indictment. In 
support of the first count, it W’^as proved, 

, amongst other things, that the prisoner received 
money for the carriage of animals by steamer 
which w'as his duty to pay over to his 
masters cashier ; in support of the second 
count, that he was supplied with a number 
of tickets for issue to passengers by his masters’ 
steamei-s. which purported to be numbered con- 
secutively, but were not examined before they 
were delivered to him. The tickets were tied up 
in bundles, and were in the prisoner’s charge, he 
alone having a key of the case in which they 
were kept. Certain tickets, bearing numbei's 
corresponding to the numbers of certain of the 
tickets in one of the bundles delivered to the 
prisoner, assuming such bundle to have been 
complete, were put in evidence, which tickets 
were stamped in a manner similar to other 
tickets which the prisoner had issued to pas- 
sengers by one of the steamers, and which were 
notched as they would have been had they been 
used by passengers on board such steamer, and 
evidence was given that the prisoner had not 
^nded over to the csslner any money in respOct 
^ wWa. Ktidence wns aft) ^iven In 


support of the third count, but upon this count 
the jury found the prisoner not guilty, while 
they convicted him upon the first and second 
counts. The jury were directed, as to the fiist 
count, that they might take into consideration 
the evidence given as to the prisoner’s conduct 
in relation to the matters charged in the second 
and third counts ; and as to the second count, 
that if they were of opinion, from the whole of the 
evidence, that the prisoner had issued the tickets 
for money in the ordinary way, and taken the 
money he had received for his own use, making 
false entries in his books to conceal it, they 
might^ find him guilty Held, that the jury 
were justified in presuming from the evidence 
in support of the second count that the prisoner 
had issued tickets and received money for them, 
wdiich he had appropriated ; and that they were 
at liberty, in order to arrive at a conclusion 
upon any one of the charges, to take into con- 
sideration the evidence given in support of the 
other charges, notwithstanding the fact that upon 
one of such charges they found a verdict of not 
guilty. Beg. v. Stephe7is, 58 L. T. 776 ; 16 Cox, 
0. C. 387 ; 52 J. P. 823— C. 0. R. 

A member of a friendly society was employed 
to receive weekly payments made by other mem- 
bers, and appropriated certain sums thus paid. 
Upon the tiial, the books of the society were 
tendered generally in evidence, and received, 
although it was objected that the evidence ought 
to be confined to the entries forming the subject 
of the indictment : — Held, that they were rightly 
admitted. Brg. v. JPnmd, L. & C. 97 ; 31 L. J., 
M. C. 71 ; 8 Jur. (n.S.) 142 ; 5 L. T. 331 : 10 
W. R. 62 ; 9 Cox, C. C. 22. 

Whether confined to Days Stated.] — A. 

was indicted for embezzlement as being a clerk 
and a servant of B., C. and D. A fiiU count 
laid the offence, to wit, on the 18th of August, 
1861. A second count laid a second act of em- 
bezzlement within six months, to wit, on the 1st 
of September. A third count laid a third act of 
embezzlement, also within six months, under the 
same videlicet. A. was a member of, and secre- 
tary to, a properly certified friendly society, of 
which B., C. and D. weie the trustees, and had, 
from time to time, received, though not in his 
capacity of secretary, funds belonging to the 
society, some part of which he had appropriated : 
—Held, that the evidence of the acts of embezzle- 
ment need not to be confined to the days stated 
under the videlicets. Ih. 

- — To Show that Cheque Cashed,] —An 

indictment for embezzling money under 24 &; 25 
Viet, c. 96, s. 68, is not proved by showing merely 
that the prisoner embezzled a cheque, without 
evidence that he has converted the cheque into 
money. Beg. v. Beena, 37 L. J., M. C. 43 ; L. R. 

1 C. C. 113; 17 L. T. 515; 16 W. R. 375 ; 11 
Cox, C. C. 123. 

Sufficiency of Evidence.]— A conductor of 
a tramway car was charged with embezzling 
3.s‘. It was proved that on a certain journey there 
were fifteen threepenny fares and twenty^five 
twopenny fares, and the conductor was seen to 
give tickets to each fare and to receive money 
from each, but what sum did not appear. He * 
made out a way-bill for the journey debiting 
himself with only nine threepenny fares and six- 
teen twopenny fares. The mode of accounting 
was to deliver the way-biHsfor each journey to 
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clerk, and to hand him all the money received 
during each day on the following morning. The 
prisoner’s money should have been la. 
according to his way-bill for the day, but he paid 
in only BZ. 8d. ; — Held, that there was 
sufficient evidence of the receipt of 7s. ll<^.,the 
total amount of fares of the particular journey, 
and of the embezzlement of 3^?., part thereof 
V. 24 L. T. 670 ; 12 Cox, C. C. 73. 

To support a charge of embezzlement against 
the secretary of a company, whose duty it was 
to receive moneys and pay wages, (^c., out of the 
moneys, and to account for the balance, proof 
must be given of a specitic appropriation of a 
particular sum of money. v. Wolstetiholme^ 

11 Cox, C. C. 313. See lieg. v. LamleH, supra. 

Upon the trial of an indictment under 2 & 3 
Will. 4, c. 4, s. 1, charging that A., being in- 
trusted by virtue of his employment in the 
public service with the receipt and custody of 
certain money, the property of the crown, did 
fraudulently and feloniously apply the same to 
his own use, it was proved that A., being a 
receiver of taxes, had kept in his own hands a 
balance very much exceeding that which he 
was allowed to retain ; and upon being asked 
whether he was prepared to pay over that 
balance or any part of it, he replied that he was 
not. He was then reminded that there was a 
balance of excise duties alone of about 300Z. 
standing against him from the previous Monday, 
which was a receipt-day at a particular place in 
his district. He then produced 255Z., and said 
that was all he had in the world ; and that the 
rest he had spent in an unfortunate speculation : 

— Held, that there was evidence of the receipt of 
a particular sum of 300Z. by virtue of his employ- 
ment, and of a misapplication by him of a part 
of it ; and that, therefore, the conviction was 
right, even if evidence of a general deficiency on 
a balance of accounts would not alone have sup- 
ported such an indictment. Meg. v. Moali., 

Dears. C. C. 626 ; 25 L. J., M. C. 66 ; 2 Jur. 

(N.s.) 213 ; 4 W. E. 255 ; 7 Cox, 0. 0. 60. 

Upjn an indictment for embezzling 6s*. it was 
proved that the prisoner was a drayman in the 
employment of the prosecutors, who were 
brewers, and that his duty was to sell porter at 


leaving her place and going off to Ireland, was 
evidence from which the jury might infer that 
A. intended to embezzle the money. v. 

Williams., 7 Oar. & P. 338. 

Written Agreement — ^Parol Evidence of.] 

— ^Where there has been a written agreement 
between master and servant, in which the nature 
of the service is defined, on an indictment for 
embezzlement against the latter, parol evidence 
of the service is not admissible, unless notice has 
been given to produce the agreement. Beg. v. 
Cla])ton, 3 Cox, C. C. 126, 

Verdict of Larceny on Indictment for Em- 
bezzlement.] — Upon an indictment under 31 
32 Viet, c. 116, against a partner or a joint 
beneficial owner for stealing, charging him with 
being a partner in one set of counts, and in 
another with being a beneficial owner of the 


and not of larceny, he might, upon a proper 
direction to the jury, be found guilty of em- 
bezzlement upon the indictment, by virtue of 24 
is 25 Viet. c. 96, s. 72. So also, if the charge in 
the indictment had been one of embezzlement, 
and not larceny, he could have been found guilty 
of larceny if the evidence warranted it. Beg. v. 
Budge, 31 L. T. 590 ; 13 Cox, C. C. 17. 

Cases before Larceny Act.] — A. was in- 
dicted for larceny as a servant. At the trial there 
was evidence of embezzlement, but none of larceny : 


dozen. He sold some at 65., but did not receive 
the money for some time. In the interval the 
customer had informed the prosecutors of the 
transaction, and they told him to pay the money 
when the prisoner came for it. The prisoner 
accordingly received it, and did not account for 
it : — Held, that the evidence was sufficient to 
support the indictment. Beg. v. Aston, 2 Car. & 
K, 413 ; 2 Cox, C. 0. 234. 

It was the duty of a banking clerk to receive 
money, and to pay it either into a box or a till, of 
each of which he kept the key, and to make 
entries of his receipts in a book ; the balance of 
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1. General Principles. 

Existing Fact — What is.] — The prisonei 
obtained money by representing that he was col- 
lecting information for a new county directory 
that W. & Co. were getting up, and that by 
paying one shilling the piosecutor could ha^ve 
his name inserted in large type, and would re- 
ceive other advantages. There were several 
similar charges. W. & Co., an existing firm, 
were now getting up a new county directory, and 
the prisoner was not employed by them to 
canvass or collect information. The prisonei ’s 
defence before the magistiate (in evidence at the 
trial) was, that he was going to bring out a 
directory, and that he was not aware he was 
doing wrong in using the name of W. & Co. 
At the trial the prisonei ’s counsel uiged that 
theie was no misrepresentation of any existing 
fact, but only a piomise to do something in 
future : — Held, that this was a misrepresentation 
of an existing fact. Beg. v. Speed, 46 L. T. 174 ; 
15 Cox, C. C. 24 ; 46 J. P. 451. See Reg. v. 
Woolley, 3 Car. & K. 98 ; 1 Den. C. C. 559 ; T. & 
M. 279 ; 4 New Sess. Cas. 341 ; 19 L. J., M. C. 
165 ; 14 Jur. 465 ; 4 Cox, C. C. 193. 

The defendant was convicted of attempting to 
obtain money upon the false pretence that he had 
power to communicate with the spirits of deceased 
and other persons, although such persons veie 
not present in the place where he then was ; and 
also that he had power to produce and cause to 
be present, such spirits as afoiesaid in a material- 
ised or other form ; and also that divers musical 
instruments, by the sole means of such spirits so 
caused to be present, produced musical and other 
sounds : — Held, that the defendant was thereby 
charged with falsely pretending an existing 
fact 5 and that the indictment so alleging the 
false pretence was good and valid within 24 & 
25 Yict. c, 96. Beg. v. Lawrence, 36 L. T. 
404. 

Although to constitute the statutable offence of 
obtaining money by means of false pretences the 
pretence must be false at the time : Semble, it 
need not necessarily be of some alleged existing 
fact, capable of being disproved by positive testi- 
mony, but may depend on the bon^ fide intention 
and willingness of the defendant at the time of 
entering into a contract to perform it, or to do 
some act at a future period. Beg, v. Jones, 6 
Cox, C. C. 467. 

The prosecutor lent lOi^. to the prisoner on the 


conviction. Beg. v. Lee, L. & C. 309 ; 8 L. T. 
437 ; 11 W. R. 761 ; 9 Cox, C. C. 301. 

, To have constituted an offence within 30 Geo. 
2, c. 24, s. 1, money or goods must have been ob- 
tained by a false pretence with an intention to 
defiaud \ but the pieteiice might have related to 
a future tiansaction. Bex v. Yoinig. 1 Leach, 
C. C. 505 ; 2 East, P. C. 82, 833 ; 3 Term Eep. 
98. 

Combined with Future Fromises.] — 

Where an indictment charges a false pi etence of 
an existing fact calculated to induce the confi- 
dence which led to the piosecutor’s paiting with 
his property, though mixed up with false pre- 
tences as to the prisoner’s future conduct, it is 
sufficient. Beg. v. Bates, 3 Cox, C. C. 201. 

Where the false pretence is as to the status of 
the party at the time, oi as to any collateral fact 
supposed to be then existing, it will equally sup- 
port an indictment. Il>. 

A false pi etence as to an existing, essential fact 
will sustain an indictment toi obtaininsr money 
by false pretences, although it is united with 
false promises, vliich alone would not have 
supported the conviction. Beg. v. Jennison, 
L. & C. 157 ; 31 L. J., M. C. 146 ; 8 Jur. (K.S.) 
442 ; 6 L. T. 256 ; 10 W. E. 488 ; 9 Cox, C. C. 
158. 

Money was obtained by the piisoner from an 
unman led woman on the false representations 
that he was a single man, and that he would 
furnish a house vith the money, and would then 
marry her : — Held, that the false representation 
of an existing fact (that he was a single man) 
was sufficient to support a conviction for false 
pretences, although the money was obtained by 
that representation, united with the promise to 
furnish a house and then marry her. Ib. 

A fraudulent misrepiesentation of an existing 
matter of fact, accompanied by an executory pio- 
mise to do something at a future period, as that 
the prisoner had bought ceitain skins, and would 
sell them to the piosecutor, is a false pretence 
within the statute, although it appears that the 
piomise, as well as such misrepresentations of 
fact, induced the piosecutor to part with the 
money. Beg. v. Deais, & B. 575 ; 27 L. J., 

> M. C. 227 ; 4 Jur. (N.s.) 514 ; 6 W. R. 506 ; 8 
Cox, C. 0. 12. 

A. was indicted for obtaining goods by false 
I pretences. He obtained the goods from the pro- 
‘ secutor by pretending that he wanted them for S., 

■ whom he represented as living at N., and being 
: a person to whom he would trust 1,0U0Z., and who 
s went out twice a year to New Orleans to take 
; goods to his sons. The jury found that all these 
. representations were false, and that the prosecu- 
tor, believing that A. was connected with S., and 
: employed by him to obtain the goods, contracted 
J with A., and not with the supposed S., and de- 
; livered the goods to A. for himself, and not for 
I S. : — Held, that A. was rightly convicted. Beg, 
• V. Archer, Dears. C. C. 449 ; 3 G. L. R. 623 • 1 
L Jur. (N.s.) 479 ; 6 Cox, 0. C. 515. 

: An attorney, who had appeared for a person 

) who was fined 21. on a summary conviction, 

> called on a person’s wife and told her that he 
had been with another person, who was fined 21, 

i for a like offence to Mr. B. and Mr. L,, and that 
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Mr. = thiaappearing in a cap and gown 

both were afterwirds paid m fuH r—Held that although 

£is «A2.XTsrFp'''ir' “ “■?**?“ " ”* ’■ ^"■■ 

o.tSf^irbriiTr-cSSsi*;: ?£“ 

was alleged that she had represented That shl J*'”- 0°== “f the rules 


, — ^ rrit^xi ixci oiu sne got a situation. It was cm lAa^M-nn. fi,rf T ^ uuts ro aim 

proved that the defendant did not keen a wl i i ^ company’s service until he shall 

and the prosecutrix stated 4“^ she ^ent rife -P clothing.” On 

defendant the money because the latter had s-iiH lA-nfi i ^ be knowinsjly and fraudu- 

that she kept the shop, and tLt she th« P^o^n K nf "P’ P”‘ t® “ 

trix, should have the money when she s-ot homA « fail company, a great coat belonging to 

^th her. The jury retur/eerfspeefaf to fZ ' ^^^esdne 

finding the defendant guilty of fraudulently of oSahTin^*^;]!^ 

obtaining the money, the prosecutrix narfinCT 7 ? nioney by false pretences. 

rfnn m 

, It was a false pretence within .SO Geo 2, c. 24, 

defendant was properly convicted of obtaimns' tiip f P"® 0 “er obtained money from 

money by false‘s prete^cs. iry. v Dear! person Pf ^t^“niing to be the 

& B. 449 ; 27 L. J., M. C. 68 : 4 Jur r«fs’ ^ 266 • Svi!^ i * ® money order, which he 

6 W. E. 245 ; 7 Cox, C. C. 394. ‘ ^ ' Jn® t'mugh he did not make 

... declaration or assertion in order to 

Express '«7ords not Necessary,]— It is not wi? money. Jl,^x v. Stonj, K. & R. 81. 


necessary that the false pretences should be made m^ots of s,l v previously pledged 

m express woids, if it can be inferred fiom all of worthk I ‘ the prosecutor, biought bars 
the circumstances attending the obtaininff of the “ o.l-ur ^ ® metal, similar in appearance, saying 
properly. Meff. v. Giles, L & C 5“ 4 L J 

MO;®!*' II dtir. (N.&.) 119 ; 11 L. T 643-13 tMrfuT+p“^ ™‘I I*’® Prosecutor, without 

W. E, 327 ; 10 Cox, C. C. 44. ' ’ p m”® ®'‘I'’“®ed money upon them ;— 

..issr;«LK.rp'iaS£Ss 

5i toKCSateVS ??” 

calculated according to the number of tokfns bogmnMrtter I*’® P^'^pner wrote a 

sent up by them. The putter fetched the emptv ceri^m''fsko f \ I^^® Pro^eentor, in which, by 
tub to the hewer, and took it when full to the monev ^ ThP ovo ®'*I®fPte'l t® obtain 

station to be drawn up to the bank ; before the shdliifii- tn+ P^'^co^tor sent the prisoner five 
tub was filled he placed his token on it to denote ihe rtrnfA ^ ated at the trial that he knew 
the sum he was entitled to fm- Ms lSior‘n be conri^r'® ® 

s-^fiini X Tnrv\“rei Thi if: 

putter’s token after the tub was brought to Mm piotXes‘Smot b ” money by false 

and substituted one of his own, and then put an wh™ bf.fnvi^p^ be sustained, if the prosecutor 
additional token of his own for hewing and ^ntLbn^to *1^® ropre- 

fiUng the tub. The tub was then 205 ^26 L J ^ B. 

and the two tokens thrown into the box. The W R 52S t’ri; n Lo 5 

contents of the box were then taken away bv the TW l.fL 

tokenman, and the accounts of the diferent thJt^L litd done s“’®I^'’f ®”*®'^ to the prosecutor 
workmen made up acooiding to the numbL of claimed work, and 

tokens found with their initials on. In that way of such Xk The® I® ^ respect 
the hewer obtained money for hewinff and filliri? ^ i Pi’osecutor paid him the 

two tubs of coal instead of one S imd Uiat 1“®'^ t>rat the re“ 

this amounted to an indictable felse pretence untrue : — Held, that this was 

Col; C. k E = I« W B.^’IIITiO teno“. “®"- P-- 

moved eertaM skins oriSer^fromX^waro; waTF^se ]“^ Afol- Pretence 

house to another part of the tannery, for the urctim^v. X Pretenoe must be the false 

purpose of delivering them to the foroW md whom it me ^”®i’ *1^® PS’^son to 

getting paid for them as if they had wX diffmonertW^L' by it, it makes no 
own work ;-HoId, that this did not amount to pSce ^^e 

““.“®“PI to commit the mis- £e as wXd ^ 


8 Ifew Sess. Cas." 10 “2 Can & K ^2 18 L J ’ ol ’ f 279 4 Ew SeTs* 

M. 0. 60 ; 13 Jur. 86’; 3 Cox, 0. C. 241 ! ^•’ 8“’ S d Jur.Tes ; 4 

B®„5“yersity,goes^to\TXXthe of^d^^SwJ^told b’*^® secretary of a lodg^ 

fcwa, wearing a commoner’s cap and gown, and that he owed thl^sSiety'l^ 9^ 


♦ i 
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2s. Zd.:, and A., bj this false pre- of money by means of false statements is obtain - 
id the money of B. : — Held, that ing money by false pretences. Meg, v. ,/one,s\ T. 
obtaining of money by false pre- & M. 270 ; 4 New Sess. Cas. 353 ; 1 Den. 0. C. 

551 ; 3 Car. & K. 346 ; 19 L. J., M. C. 162 ; 14 
Bcntor, a brickmaker, has after in- Jnr. 533 ; 4 Cox, C. C. 198. 
induced to take a field by false re- A begging letter, making false representations 
by the defendant as to specific as to the condition and character of the writer, 
it relating to the quality and cha- by means of which money is obtained, is a false 
soil — e.g. that the defendant had pretence. Ih. 
good bricks therefrom— this is suffi- 

in an indictment for false pretences. Intention to Pay for Goods when Able.] — 
y/i, 12 Cox, C. C. 171. The crime of obtaining goods by false pretences 

is complete, although at the time when the ])rl- 
Lemote.] — The prisoner was charged soner made the pretence, and obtained the g«)t u Is, 
Lg a prize in a certain swimming he intended to pay for them when it shoidil ho 
pretences. He obtained his com- in his power to do so. Meg. v. Naylor\ 35 L, J., 
st for the race by representing him- M. C. 61 ; L. E. 1 0. C. 4 ; 11 Jnr. (N.S.) 910 ; 
timber of a certain club, and by a 13 L. T. 381 ; 14 W. R. 58 ; 10 Cox, C. G. 
tiner to be written by the secretary 149. 


Question on whose behalf Goods Ordered.]— 

Where a prisoner, being employed at a hospital, 
wrote to the prosecutor, as manager, for a small 
quantity of linen, not saying it was for the hos- 
pital, and in point of fact he was not manager, 
and the goods were really ordered for himself, 
but not sent, on an indictment for an attempt to 
obtain them, the question left to the jury was, 
^whether he ordered the goods as for and on be- 
half of the hospital or in his own name, there 
being no evidence of an intention to pay cash, 
but evidence of its absence. Meg. v. Mmiiklin, 4 
F. &F. 94. • 

Prosecutor Laying Trap for Prisoner.]— If a 

party obtains money by a false pretence, knowing 
it to be false at the time, it is no answer to show 
that the party from whom he obtained the 
money laid a plan to entrap him into the 
commission of the offence. Mex v. Ady, 7 Car. & 
P.140. 

Intention to Permanently Deprive Owner of 
Chattel.] — To constitute an obtaining by false 
pretences, it is essential that there should be an 
intention to deprive the owner wholly of the 
property in the chattel, and, consequently, the 
obtaining by false pretences the use of a chattel 
for a limited time only, without an intention to 
deprive the owner wholly of the chattel, is not 
an obtaining by false pretences wdthin 24 k 25 
Viet. c. 96, s. 88. Meg. v. Mlham,, 39 L. J., M. C. 
109 ; L. R. 1 C. C. 261 ; 22 L. T. 625 ; 18 W. R. 
957 ; 11 Cox, C. C. 561. 

With what Object.] — To constitute the offence 
of obtaining any chattel, money, or valuable se- 
curity by false pretences, the obtaining must be 
in accordance with the wish, or for the advan- 
tage, or for the purpose of effecting some object 
of the party making the false pretence. Meg. v. 
Garrett, Dears. C. C. 232 ; 2 0. L. R. 106 ; 23 
L. J., M. 0. 20 ; 17 Jur. 1060 ; 2 W. R. 97 ; 6 
Cox, 0. C.260. 

Property Obtained before False Pretence.] — 

A carrier, having ordered a cask of ale, said, 
after he had possession of it, “ This is for W.'’ 
Held, that an indictment for obtaining it by 
falsely pretending that he w^as sent for it by W. 
could not be sustained. Meg. v. JBroolis. 1 "F & 
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tas r* believed that the^prisoMr 

'was a gentleman s servant :— Held that if th^r^ 
did not part with hislly bM*o„ 
of the false pretence charged, or any part of it 


had made arrangements to present mizo^ in 
competitors, and to givlthe pro- 
ceed t> cbrived from the entrance fees of eomneti 

S?ltu1io" to alhS; 

inrl^ k ^ ^ question for the 

jurj whether the persons who had sent the 

had sent them acting under thqt inv 
pression. Beg. v. Banaell, 57 L. T. 7lf if Cox 
c. C. 335 ; 52 J. P. 359—0 C R ’ ’ 


’’y ’’Slides Accused. 1- 
obtained partly 

by false pretences actually made by the acou^Prl 
and partly by those maZ by %othei pSo ’ 
with whom the accused is proved to have S 
connected for the purpose of conspiring to obtSn 
the money, a conviction will be upheld X 
V. Kemgan, L. & 0. 3S3 ; 33 L. J SI P 71^ 

L. r. 843 ; 12 W. E. 416 9 Cox, C. C 441. ’ ® 

Pretences to whom made.l The r.i.otoT,n„ 

need not be made to the person from wEom the 
money IS obtained, the mode in which the pre- 
tence to A. aftects an obtaining of money from 

?<^5,"i‘c3“ S.';“ 

wEr.*“y:s.tTSif'S'i 

matenally but not entirely by the false^preZces 
that js sufhoient to sustain a charge of obtaining 

Pretence whether continuing.] — It is not ne 
tbat the chattel should be in exktence 
when the Wse pretence is made, but the obtain- 
ing is within the statute if the pretence is a 
continuing one, so that the chattel is made and 
delivered in pursuance of the preteZe! the 
question whether the pretence is or is not such 
a continuing one, is one of fact for Ze iW 
V. Marhn, 36 L. J., SI. C. 20 ; L. R. 1 C C 

383 C!- 

Inestioa for i 

1-^ ii advertisement was in- 

“ Bamardo 91 qjZf f ^ “®'^spaper, yi^. ; , 
Barnardo. No single letters to be used. All 

i^uttall’s 1886 

fn Dr. Barnardo’s Home 1 

foi Destitate Childrem AlphabeticaUH^^^ 

w-1. Drient, Holt, Trowbridge ^ 

Wilts, by March 5. Kesult, 8th.” No such \ 

existed at the c 
address given, and sums of money which certain J 

belief tLat a ^ 

bon^ fide competition was indicated by the ad- j 
■ vertisement, were receiyed and appropriated by 

advKSfnt was r 
capable of the construction put upon it in the u 
indictment ; that it was intended to convey the a 
‘ B^Tr* a person mmid A p 

Holt, Trowbridge, in the county I 
Wilts, who was a minister of religion and th«i- t 
had instituted a bona fide corfpSn. Sla 









f Character of False Pretence.] 

“".Cf Ti 

- mafoTwr y ®'’ assuming to be 1 

y if P hut was in a destitute 

1 MUs ■ ami °*her 

Ti induced the prosecutor to part with goods 

n on the representation that he had just come 

'. ot wine to E. from England, and expected his 

9 ®nimge and pair to come down, and that he had 

talcon a la^e house at T. and was going to fur- 
e w-Z siiffi ’• Pi'utences charged 

e «®ie -sufficientin point of law, and also that the 

e evidence was suihcient to sustain a conviction 

- Beg. r.mrM, 23 L. T. 503; 11 Cox, C. C. 

, A money-lender having a claim for a small 
a borrower for money lent and high 
iiitciL;4, caused an attorney to issue process for 

- a sum double the amount, making up die differ- 
cnce by items charged on various pretences, and 

, after receiving payment from a t£rd party of 
, the suni lent, so that only a sum of ol remaned 
’ w^nfp ^ interest, still prosecuted the suit for the 
y hole amount indorsed on the process, and then 
tried to get from the debtor a charge on property 

‘ party 

' claimed was really 

due. The money-lender and the attorney being* 

htfhlf/'''* to obtain money from 

the thud party by means of false pretences it 

riff ^ Jnry • 

two combined 
to enforce by legal process payment of 
sums they knew not to be due, and falsely renre 
in order to 

ment, they were hahle to be convicted as thev 

a 5- 

On a motion for a new trial on behalf of two 
defendants, an attorney and his client, indicted 
for atempting to obtain money by false ore 
fences, there being evidencAhat they cZbined 
miff’'®'' *® enforce, by means of the abuse of 
legal process, payment of sums they must havb 

hnowm not to be due, and also made false repre- 
sentations with that object Held that Sit 
was evidence for the jury on the thL f 

rf rtftr/t*’!.? “ *^®y ^e^e satisfied 

and^tb-it convict was correct, 

Bmd that the conviction, therefore, was right 
Iteg.Y. Taylor (No. 2), 15 Cox, C. C. 268 ^ ’ 

in ^®®* “®“®y tlie prisoner at • 
Sfff! ’ *^® security of a bill of sale on fur- 

nitnre, a promissory note of the prisoner and 
another person, and a declaration made by the 
*’'® ^"’^niture was unencumZ^ 
thetime it was 
prosecutor, the prisoner having 
a few hours before given a bill of sale for the 

89 ■ 







furniture to another person, hut not to its full k 8 Geo. 4, c. 29. s. 53. Ilcg. Bell, 

value : — Held, that the e was evidence m sup- 0. 0. 34 ; 28 L. J., M. C. 5^ : 5 Jur. (N.s ) 203 ; 
port of a charge of ob^-aming money by false 7 \V. II. 203 ; 8 Oox, C. 0. 115. 


pretences. Rec/. v. Mealon^ 11 Cox, C. C. 270 ; 
20 L. T. 544 ; 17 W. K 683. 


Valuable Security.]— G.. secrctarv to a burial 


A., by falsely representing that a house and society, was m licted for falsely pretending that 
some shops had been built upon certain land, a death had occurred, and so obtaining fiom the 
obtained from the prosecutor an advance of president an order on the treasiuer in the follow- 


money. A. ciepositeci tne lea'^e oi rne lanci, mg lorm ; ”x>uituu uixuuu 

signed an agreement to execute a mortgage and 23 Bolton, September 1st, 1853. Mr. A. Ent- 
executed a bond as security for the money • — wistle, treasurer ; please to pay the bearer 
Held, that he was rightly convicted of obtaining 21. 10.?., Greenhalgh, and charge the same to the 
money by false pretence^. Req. v. Rut'gon, society. Eobert Lord Beniamin Bcswick, presi- 
Dears. & B. 11, 25 L J., M. C lO'y , 2 Jur. (N.s ) dent’’ Held, that this was a valuable security 
596 ; 4 W. R. 525 ; 7 Cox, 0 C 131. under 7 & 8 Geo. 4. c. 29, s. 53, as explained by s. 

A. owed B. a debt, of which B. could not get 5. Reg. v. Greenhalgh ^ 1 Dears. C. C. 267 ; 2 
payment. C., a servant of B., went to A.’s wife W. R. 171 ; 6 Cox, 0. 0. 257. 
and obtained two sacks of malt from her, saying ^ , „ . n . 

that B. had bought them of A. C knew this to Bank KoteB.]-Bank notes woie^ not money, 
be fake, but took the m ilt to B , his master, to wares or merchandises, wit hm 80 Geo. 2 

enable him to pay himself the debt : — Held, that ^4, s. 1. Rex y.HiUj R. k R. 190. ■"?/r 7 A 

if C. did not intend to defraud A., but merely to ^ f* 2*),^^. 53, extemlea 30 Geo. 2, e. 

put it into his master’s power to compel A. to obtaining^ oy false ggi'etemes^ any vain- 

pay him a just debt, C ought not to be convicted seeunty. 

of obtaining the malt bv fake pretences. Rex^. Ti,i.et.]-B. was indicted for obtaining by 

WUiiams^ / ^.>ar cc . . > . . , , , false iiretences from a railway company a 

B was indmtedfoi having Msely protended \ , ^ ^ tL com- 

that he W.SS Mr. H., u ho had cured Mis. C. at the t ^ .j. 

Orfonl liiflimari^ and thereby obtammg 06' wiA ^ ^ 


intent to defiaud G \\ B. made the pretence, 


„d jh. p— , d. bi, ...hd ills ?d‘ 

s,svi,?iYS.sr”5 $r ..2 *». ••==. “i 

..u n "D .-t- couipany of tile saiiie was HOt aicected By thc fact 

siv ssvMrs j’lLr'pTanS ‘“J" ‘x* “ &,irs r i’s'i 

V. Bloomfield, Cai. & M. 537 ; 6 Jur. 22i. i;[e,v^8e&s Cas. 705; 1 Don. C. C. 508; 2 Car &’k. 

a po^e^?o^l sometmg, 81’’ = J- C. 67 ; 13 Jur. 1034 ; 3 Cox, 

physical, moial, or supernatural, for the purpose 

of obtaining money or goods, is indictable for Chattel not in Existence at time of Pretence 
false pretences. Reg. v Gdes^h, k C. 502 ; 34 uiade.] — A conviction for obtaining a chattel by 

false pietences is good, although the chattel is 


Chattel not in Existence at time of Pretence 


643 ; 13 \Y. R. 327 ; 10 Cox, C. C. 41. 


not in existence at the time of the pretence 


A pretence that a per^^on v ould do an act that being made, provided the subsequent delivery of 
he did not mean to do (as a pretence to pay for ^-be chattel is diiectly connected with the false 
goods on dehvepO, was not a false pretpee pretence. Reg. v. Martm, 36 L. J., M. C. 20 ; 
within 30 Geo. 2, c. 24, s. 1. Rex v. Goodhall, 1 q ' 55 . X5 L. T. 54 ; 15 W. R. 358 ; 

R. & R. 461. . , , . X. 10 Cox, C. C. 383. 

But pietending to have been intrusted by one 

to take his horses from Ireland to London, and Meal Consumed at Restaurant without Means 
to have been detained by contrary wands till all to Pay for it.]— A person who orders and con- 
his money was expended, w^as with n 30 Geo. 2, sumes a meal at a restaurant without being 

c. 24, s 1. Rex v. Vdlenenre, 2 East, P. C. 830. possessed of the means to pay for it does not 

A pretence to a paridi ofacer, as an excuse for obtain goods by false pretences under s. 88 of 
not working, that the party has not clothes, when the Larceny Act, 1861, but does incur a debt or 
he really has, although it induces the officer to liability by fraudulently obtaining credit so as to 
give him clothes, was not obtaining goods by constitute an offence wdthin the meaning of s. 13 
false pretences within 30 Geo. 2, c. 24, s. 1. Rex of the Debtors Act, 1869. Reg.Y. Jones, 67 L. J., 
V. Waheling, R. & R. 504. Q. B. 41 ; [1898] 1 Q. B. li9 ; 77 L. T. 503— 

The offence of obtaining money under false G. C. R. 
pretences, created by 30 Geo. 2, c. 24, s. 1, was 

<^mplete only where the money was obtained. 3 ao Quantity or Wfipht of Articles 
Bex V. Butt^y, cited 5 D. & R. 616 ; 3 B. & C. ^ 

It is a false pretence if a carrier obtains the What is.] — The defendant had contracted 


carnage-money by pretending to have delivered with the guardians of a poor law union to deliver 
the goods and lost the bailee's receipt for them, loaves of a specified weight to any poor persons 
Rex Y. Alreij, 2 East, P, C. 831; 2 East, 30. bringing a ticket from the relieving officer. The 
S. P., Rpx V. Coleman, 2 East, P. C. 672. tickets were to be returned by the defendant at 

the end of each week, with a statement of the 
2. In respect op what Chattels or number of tickets sent back, whereupon he would 
Securities. credited for the amount, and the mpney would 

“ . ' , he paid at the time stipulated in the contract. 

Dogs.] — Dogs, not being the subject of lar- The defendant delivered to p#| 
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fieri weight, retiirneJ the tickets with a note 
of the number sent, and obtained credit in 
account for the loaves so delivered, but before 
the time for payment had arrived the fraud was 
discovered : — Held, that the delivery of a less 
quantity of bread than that contracted for was a 
mere private fraud, no false weights or tokens 
having been used, and therefore not an indictable 
offence : that the defendant was properly con- 
victed of attempting to obtain money, for 
although he had only obtained credit in account, 
and could not, theiefore, have been convicted of 
the offence of actually obtaining money by false 
pretences, yet he had done all that was depending 
on himself towards the payment of the money, 
and was therefore guilty of the attempt : and 
that this was a case within 7 & 8 G-eo. 4, c. 29, 
s. 53, because it was an attempt to obtain money 
by a false and fraudulent representation of an 
antecedent fact ; it was not a mere sale of goods 
by a false pretence of their weight. lieff. v. 
Eagleton, Dears. C. C. 515 ; 3 0. L. R. 1145*; 24 
L. 'J., M. 0 158 ; 1 Jur. (N.S.) 940 ; 4 W. R. 17 ; 

6 Cox, C. C. 559. 

The defendant agreed with the piosecutiix to 
sell and deliver to her a load of coals, at a cer- 
tain price per cwt. He accordingly delivered a 
quantity of coals, to his knowledge weighing 14 
cwt. He, howevoi , falsely and fraudulently re- 1 
presented that the quantity he had delivei ed ! 
weighed 18 cwt., and thereby obtained the price 
of 18 cwt. : — Held, that he was ptopeily con- 
victed of the offence of obtaining money by false 
pretences. v. Sherwood^ Dears, (k B. 251 ; 

26 L. J., M. C; 81 ; 3 Jur. (N.S ) 547 ; 5 W. R. 
577 ; 7 Cox, C. C. 270. 

A prisoner was convicted on an indictment for 
obtaining money by false pretences. The prose- 
cutois bought of the prisoner and paid him tor a 
quantity of coal, upon a false representation by i 
him that there were 14 cwt., whereas, in tact, 
there were only 8 cwt., but so packed m the 
cart in which they were as to have the appear- 
ance of a larger quantity : — Held, that the false 
representation as to the quantity of coal was an 
indictable false pretence, and that the conviction 
was right. Reg. v. Bell, C. C. 215 ; 29 

L. J., M. 0. 86 ;■ 6 Jur. (N.s.) 178 ; 1 L. T. 337 ; 
8 W. R. 193 ; 8 Cox, C. C. 262. 

If a man is selling an article by weight, and 
falsely represents the weight to be greater than 
it IS, and thereby obtains payment for a quantity 
greater than that delivered, he is indictable for 
obtaining money by false pretences. Secus, if 
he is selling the article for a lump sum, and 
merely makes the false representation as to 
weight in order to induce the purchaser to con- 
clude the bargain. Reg. v. Ridgway, 3 F. & F. 
838. 

A false affirmation of the weight of an article 
sold by weight, with intent to defraud, is in- 
dictable as a false pretence. Reg. v. iee, L. & C. 
418 ; 33 L. J., M. C. 129 ; 10 L. T. 348 ; 12 W. R. 
750 ; 9 Cox, C. G. 400. 

Upon indictment for obtaining money by 
falsely pretending that certain loads of soot 
weighed certain tons, whereas they did not, the 
evklence was that the prisoners weighed at a 
public weighing machine some cartloads of what 
apparently was soot, but amongst which were 
bags of old bricks, and having obtained tickets 
of the weights, subsequently removed the bags 
containing bricks, and on selling the soot to the 
pros3cutor represented to him that the weight 
ascribed in the tickets Was the weight of what 


they sold : — Held, that this false representation 
of the weight was within the statute. 15. 

An indictment charged, that H. R. having in 
his possession a certain weight of 28 lbs., did 
falsely pretend to C. that a quantity of coals 
which he delivered to C. weighed 16 cwt. (mean- 
ing 1,792 lbs. weight), and were worth U., and 
that the weight was 56 lbs. ; by means of which 
he obtained a sovereign from C., with intent to 
defiaud him of part thereof, to wit, 10^*. ; whereas 
the coals did not weigh 1,792 lbs., and were not 
woith IL ; and whereas the weight was not 
56 lbs. ; and whereas the coals were of the weight 
of 896 lbs. only, and were not worth more than 
10^.; and whereas the weight was of 28 lbs. only. 
It wms objected that all the pretences, except 
that respecting the weight, were false affirma- 
tions, and that, as to the weight, there was no 
allegation to connect the sale of the coals with 
the use of the weight. The defendant was con- 
Mcted, and tlie con\iction was held to be wrong. 
11 .r V. R W, 7 Car. .k P. 848, 

4. As TO Quality or Value op Articles 
OP Merchandise. 

Specific Fact stated which is Untrue.] — The 
pii&oner induced the prosecutor to purchase a 
chain from him by fiandulently icpiesenting 
that it was 15-carat gold, when, m fact, it was 
only of a quality a tiifie better than 6 -carat, 
knowing at the time that he was falsely repre- 
senting the quality of the chain as 15-caiat gold : 
— Held, that the statement that the chain was 15- 
caiat gold, not being mere exaggerated praise, or 
1 elating to a mere matter of opinion, but a state- 
ment as to a specific tact within his knowledge, 
was a sufficient false pietence to sustain an in- 
dictment for obtaining money under false pre- 
tences. Reg. V. Ai'dleg, 40 L. J., M. C. 85 ; L. 
R, 1 C. C. 301 ; 24 L. T. 193 ; 19 W. R. 478 ; 12 
Cox, C. C. 23. 

On an indictment for obtaining money by 
false pietences, it was pioved that the prisoner, 
a travelling hawker, represented to the prose- 
cutoi’s wife that he was a tea-dealer from 
Leicester, and induced her to buy certain pack- 
ages which he stated contained good tea, but three- 
fourths of the contents of which was not tea at 
all, but a mixtuie of substances unfit to drink 
and dele tei ions to health. The jury found that 
the prisoner knew the real nature of the contents 
of the packages, that it was not tea, but a mix- 
ture of articles unfit for drink, and that he de- 
signedly falsely pretended that it was good tea 
with intent to defraud ; and the prisoner was 
convicted : — Held, that the conviction was right. 
Reg. V. Foster^ 46 L. J,, M. C. 128 ; 2 Q. B. D. 301 : 
36 L. T. 34 ; 13 Cox, C. C. 393. 

A false representation that a stamp on a w^tch 
was the hall mark of the Goldsmiths’ Company^ 
and that the number 18, part thereof, indicateJl 
that the watch was made of 18-carat gold, 
IS an indictable offence, and is not the less so 
because accompanied by a representation that the 
watch was a gold one, and some gold was proved 
to have been contained in its composition. Reg. 
V. Suter, 17 L. T. 177 ; 16 W. R. 141 ; 10 Cox, 
0. C. 577. 

A man went into a pawmbroker’s shop in the 
middle of the day, and laid down eleven thimbles 
on the counter, saying, “ 1 want 5s. on them ; ” 
the pawnbroker’s assistant asked the man if they 
were silver, and he said they were. The assistant 
tested them, and found they were not silver, and 


!W"" 
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in consequence did not giye the man any money, An indictment foi false pretences will be sus- 
bnt sent for a policeman, and gave him into his tamed by evidence that the prisoner had sold to 
custody — Held, that the conduct of the man the pioseciitor blacking which he had asseited 
who presented the thimbles amounted to an at- to be “Eveiett’s Pruniei and which boie a 
tempt to commit the statutable mi'sdemeanour of label nearly but not precisely imitating Eveiett s 
obtaining money under false pietences, and by labels, the said blacking not being Everett s Pie 
consequence that if the money had been obtained mier, but a spurious manufacture of his own 
that statutable offence would have been com Rpg v JDunda^i^ 6 Gov, C C 380 
plete E‘^(} V Ball Cai & M 249 + j -d 4. e ^ * * n 4. 

A falsely pietended to a pawnbroker that a Exaggerated Praise not Sufficient to Consti- 
Cham was silvei The pawnbroker lent A 10^ tute J— A simple misiepiesentation of the quality 
on the chain, without placing any reliance upon ot goods is not a false pretence provided the 
the statement of A , but lelying on his own ex goods are in specie that which they aie repre 
amination and test Ihe chain was made ot a sented to be Ihg v Deai'. AB 265, 

composition worth about one fai thing an ounce — 26 L J , M 0 84 3 Jui (NS) 620, 5 W R 

Held, that he was propeily convicted of attempt ^ox, C C 312 

mg to obtain money by false pretences, the ^or the puipdse of procuiing advances of 
statement being a false pretence within the nioney by way of pledge a paity pi oduced spoons 
statute Eeg v Roelmch Dears A B 24 25 ^o the piosecutois who were pawnbiokeis, and 

L J, M 0 101 , 2 Jur (NS) 597 4 W R falsely and fraudulently stated that “they were 

614 , V Cox C C 126 of the best quality that they weie equal to 

A wilful misrepresentation of a definite fact Elkmgton s A that the foundation w as of the 
with intent to defraud, cognisable by the senses dest mateiial , and that they had as much 
— wheie the seller by manoeuvimg contiives to silvei on them as Elkington s A — Held, that 
pass off tasteis of cheese as if extracted tiomthe the representations being merely as to the quality 
cheese offered for sale, wheieas it is not— is a of the articles were not false pretences within 
false pretence Beg v Bell C C 208 29 the statute, as the articles delnered to the pawn 

L J, M 0 86, 6 Jui (NS) 178 , 1 L T 337 brokers weie the same in specie as he had pro 

8 W R 193 8 Cox, C C 262 fessed them to be, though of interior quality to 

Knowingly exposing to sale and selling wrought what he had stated I b 
gold under the sterling aRoy, as and for gold of trial of an indictment for false pie- 

the true standard weight, which is indictable in fences, it was pio\ed that the prisoner offeied a 
a goldsmith, is a private imposition only in a chain in pledge to a pawnbroker and required 
common person Bex v Bouit, Cowp S23 money to be advanced upon it representing that 
B was m the habit of selling baking powders gold On being tested it turned out to be 

wrapped in printed wrappers, entitled “B s ^ compound of brass, silver and gold but the 
Baking Powdeis ’ and having his punted signa- geW was very minute in quantity —Held, not a 
ture at the end Ihe prisoner got punted a false pi etence Rtq y Lee 8 Cox, 0 C 233 
quantity of wrappers in imitation of those of LAW induced the pio ecutoi to buy certain 
B, only leaving out B’s signature, and sold pl^-fcd goods at an auction, at which L was 
spurious powdeis wrapped up in these labels as ^-cting as auctioneei, foi 7^ , on the lepresenta- 
B’s powders — Held, that the prisoner was not f^cn that they were the best silver plate, lined 

guilty of forging the wrappers, or uttering forged gdd, and worth 201 the foundation of the 

wrappers, though he might be indictable for gcods was Britannia metal, instead of nickel, as 
the fraud, on a charge of obtaining monev by ^cst goods, covered with a transparent 

false pretences Reg v Sw'itb, Deais A B silver, and the} were worth only about 

566 , 2" L J, M C 225 4 Jur (Ns) 1003, —Held that there was no false pretence, 

6 W R 495 , 8 Cox, C C 32 and that an agreement between two persons to 

An indictment charged that the defendant dispose of these goods in the way they were 
knowingly and falsely pretended that a hoise disposed of was not a conspiracy Reg v Leiine^ 
was sound and that he himself was a farmer at 10 Cox, C C 371 
0 , negativing both pietences in the usual way 

The defendant was convicted, but a case re- 5 By Promises op Marriage 

served in which, after stating that the vaiious ^snien it Lies ]-An indictment viU lie for 

aflegations in the indictaent -aeie proved, and fraudulently obtaining goods undei a pretence of 
that the defence was that this was a case of a tieaty of mariiage Lofit 146 

?!Tli ® /id'® ■'ff ™“ty, and therefore not in- idictment foi obtaining money from H 

icteble, the question was put, whether the con- the false pretence that the pConer in- 

viction could be sustained The court having featfgfi to marry H , and wanted the money to 
touted an amendment, the foots prov^ vere foi a wedding siiit he had purchased is not 
set out more spwifi^ly, but it was not stated gufliciont to sustain a conviction Rig y John- 
as a fact that the defendant knew the horse to 2 M G C 254 ^ 

be urisound though evidence was stated from obtLmng moiey from the prosecutrix by 

falsely pretending that he was unmarried, that 
it ^ted what direction had been given fothe he would furnish a house with the money, and 
^ury Held, that, as the case was framed, the -would then marrv her is umuprlv nonvirtprl nf 
conviction must be quashed as the court, not obummg money Sndei false DretLce^ S 7 

Y ^nnmn, L A G 157 , 31 L. J J M C M6 , 8 

not answer the question putm the affirmative, t^v. rNs5 442 6 L T 956 in w r 4R8 o 
md as It was consistent with the case that the - ^ , b L i 2o6 , 10 W E 488 , 9 


Cox, C C 158 




jury might have been told that even if the de- ’ 

fendant did not know that the horse was unsound, Evidence ]— The pnsoner paid his 

he might be convicted hpOn tb© oth^rMsepie- to the prosecutrix, and obtained a promSe of 
fence alone Reg v Keighley^ Dears. & B. 145 , marriage from her, which promise she afterwards 
" Cox, 0. 0. 217. ^ refused to ratify. He then threatened her with 
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an action, and by tins mean'a obtained money 
fioin li 1 Duiing the whole of the ti insactions 
the piisoner had a wite On an indict nent 
against him foi obtaining money undei faKe 
pretences the pieten e^ liid weie first that he 
was unman led, a d secondly, that he was en- 
titled to bring and ma nt nn his action ag iinst 
hei foi a bleach of piom se of maiiiage — Held 
pei I Old Denman, C J , and Manic J thit the 
fact of the pinonei paying his addie«ses was 
sufficient evidence for the 3uiy on w h ch the> 
might find the hist pretence that he was a 
single man and m a condition to mairy and 
pel Maiile, J that theie was sufficient evidence 
on which to find the fahenc'as of the othei pie 
tence thit he was entitled to maintain his action 
foi bleach ot piomise of maiiiage an I that such 
latter false pictcncc was a sufficient f ilse pietcnce 
within the statute lipq v topelati(L Cai L M 
516 

6 EEPEIh SENT A1 IONS AS TO BUSINESS 

Question for Jury as to Prisoner’s Meaning ] 

— G was con\icted of obtaining \otatos b} 
filsel'y pictendmg that ho Wis then m a luge 
wa} of liusincbS tint ht. w is in a position to do 
a good tiade in potatoes and that he was able 
to pay foi laigc Cjuantities ot pot docs as ind 
when the same might be dcliveied to him I he 
evidence that C had so pictended was the 
follow- mg lettei written by him to the pro 
secutoi — ^ir, — Please send me one tiuck of 
regents and one tiuch of locks is simples, it 
youi puces named m }cui Icttei let them be 
good quality then 1 im suie a good ti ide will be 
done foi both of us I will lemit jou cash on 
aiiival of goods and inioice Youis kc — P's 
— I may sa} if you use me w ell I shall be a g< od 
custonei An answer will oblige saving when 
they aie put cn — Held that the woids cf the 
lettei weie faiily and leasonably capible of a 
constiuction suppoiting the pietences chaiged 
and that it was a question foi the juiy whethei 
the wiitci inten led the piosecutoi to put that 
constiuction upon them Btq v Co pn 4() 
L J \I C 219, 2Q B D )10, -16 L T 671, 
25 W E ()9(> , lsGo\, G 0 617 

Deposit by Prosecutor as Security ] — ^On an 

indictment foi obTammg money by filsc pie 
tences it appeared that the pri^onei on engaging 
an assistant fiom whom he received a deposit 
repiesented to him that he was doing a god 
business, and that he had sold a good business 
foi a ceitain laige sum, wheieas the business w as 
woithless, and he had been bankiupt — Held, 
that the indictment could not be sustained upon 
either of the lepiesentations J? <7 v MdUam 
mi, 21 L 1 444 , 11 Cox, C C ^2S 

A piisonei obtained a sum of money fiom the 
prosccutoi by pictcnding that he earned on an 
extensive business as an auctioned and a house 
agent and thit he wanted a cleik and that the 
money was to be deposited as sccuiity foi the 
prosecutoi’s honesty as such cleik Ihe luiy 
found that the pnsonei was not ciiiymg on any 
such business at all — Held that tins was an 
indictable false pietcnce Miq y f/(fb,lhL T 
370, 16 W E 712, 11 Cox, 0 0 8> 

Prisoner’s Knowledge of Conduct of Business ] 
— On an indictment for obtaining goods in a 
market Ity falsely pietending that a room had 
been taken at wffiich to pay the market people 


foi then good^, the juiy found that the well- 
known piactice was foi buyei'> to engage a room 
at a public-house and that the piisrnei conveyed 
to the minds of the maiket people thit she hid 
engaged such a loom and that they paited with 
their goods on such belief — Held, theie being 
no evidence that the piisoner knew of such a 
piactice and the case being consistent with a 
piomise onlv on hei pait to engige such a room 
and pay foi the goods theie a conviction could 
not he sustained Jdeq v Buium , 20 L T 
499 , 17 W E 682 , 11 Cox C C 258 

7 iRisiNa OUT OF Contracts 

Effect of False Pretence on ] — A false pretence 
knowingly made to obtain money is indictable, 
though the money is obtained by means of a 
Gontiact which the piosecutoi was induced to 
mike by the filse pretence of the piisonei 
lir>q V Uh tt 1 Den C 0 278 2 Cai L K 630, 
2Cox C C 480 S P JRuj v Jhiilt 1 Den 0 
C 276 , Itcq \ Ken) It k DAM 208 5 Q B 

49 , 12 L J, M G 185 

Delivering less than Contracted for ] — De- 

hveimg less beei in a cask than contiacted for 
as the due quintit^ is not an indictable offence 
Bpe\ mudJtq 1 W B1 273 2 Bull 1129 

Nor Is deliveimg le&s oats than the quant ity 
contiacted foi as the due quantity B x y 
JDunnaqe, 2 Bun 1130 

Previous Sale of Goods Contracted to be Sold ] 

— If one piofesses to sell iii mtcicst m pioperty, 
and itceives the pin chase money the vendee 
taking the usual covenant foi title , and it tains 
out that the venciui has 111 fact pieviously sold 
his mteiest m the piopeity to a thud peison, 
this IS not sufficient to suppoit an indictment 
foi obtaining money by filse pietences 
V fad) tnqtin, 1 Cii AB 661 

Effect of Ratification of] — The piisonei pre- 
tended to sell goods to A which he pretended to 
have bought foi him fiom B , the goods having 
been sent by B to A , the piisonei got the 
money fiom A — Held not indictable for ob- 
taining goods fi om B by false pietences Biq 
A 1 F &.F ^.01 

The piisoner by fiEe and fiaudulent repie- 
sentat ons made to the piosecutor, as to his 
business customeis and piofits, induced the 
piosecutoi to entei into a paitnership with him, 
and to advance 500Z as part of the capital of the 
concei n and the pi osecutoi after such advance, 
lecognized and acted upon such paitnership — 
Helcl that this was not an obtaining of money 
by f ilse pretences lieq v IV /fsem, Dears &B 
848 27 D J, M C 18 4 Jm (NS) 14, 

6 W E 67 , 7 Cox, 0 C 364 

Partnership Accounts ] — The prisoner entered 
into ])iitneiship with the piosecutors, and it was 
subsequently agreed that he should tiavel about 
the country to obtain oiders, and have a com- 
mission upon all ordeis he might leceive, such 
commission to be paid to him as soon as he 
icccivcd theoideis, and to be payable out of the 
capital funds of the partnership before dividing 
any piofits He falsely represented to hia 
partners that he had obtained a ceitain order, 
and m consequence was paid his commission 
thereon — Held that this was a mere matter of 
I account between the partners, and that the 
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Credit not Money Obtained,] — Xbe 

ha.Tin| entered into an a^ieejnenb tn an| $$ 
tain ol a vessel ibelonging to fho 

receiving two-thirds of the net profits of the 


prisoner was, therefore, not guilty of obtaining 
money by false pretences. Eeg. v. Evans, L. & 
a 252 *, 32 L. J., M. C. 38 ; 9 Jur. (N.S.) 184 ; 

7 L. T. 507 ; 11 W. K. 125 ; 9 Cox, C. C. 238. 

8. By Means op False Obders. 

Of Innocent Agent.] — B. was one of many 
persons employed whose wages were paid weekly 
at a pay-table. On one occasion when B.’s 
wages were due, the prisoner said to a little boy, 

I will give you a penny if you will go and get 
B.’s money.” The boy innocently went to the 
pay-table, and said to the treasurer, “ I am come 
for B.’s money and B.’s wages were given to 
him. He took the money to the prisoner, who 
was waiting outside, and who gave the boy the 
promised penny ; — Held, that the prisoner could 
not be convicted on the charge of obtaining the 
money from the treasurer by falsely pretending 
to the treasurer that he, the prisoner, had autho- 
rity from B. to receive his money, or of obtaining 
it from the treasurer and the boy, by falsely pre- 
tending to the boy that he had such authoiity, 
or of obtaimng it from the boy by the hke false 
pretence to the boy ; but that he might have 
been convicted on a count charging him with 
obtaining it from the treasurer, by falsclj" pre- 
tending to the treasurer that the boy had the 
authority from B. to receive the amount. Eig • 
V. Butcher, Bell, C. C. 6 ; 28 L. J., M. C. 14 ;'4 
Jur. (N.S.) 1155 ; 7 W. B. 38 ; 8 Cox, C. C. 77. 

Order given by Person having Authority to 
Order for Another.] — A surveyor of highways, 
having authority to order gravel for the loads, 
ordering gravel as usual, and applying it for his 
own use, is not liable to a charge of obtaining it 
by • false pretences ; nor for larceny, unless it 
appears that he did not mean to pay for it. Beg. 

V. Blcliardson, 1 F. & F. 488. 

Order given without Authority.] — An indict- 
ment that B. obtained twenty yards of carpet by 
falsely pretending that a certain person who 
lived in a large house down the street, and had 
had a daughter married some time back, had 
been at him about some carpet, and had asked 
him to pi ocure a piece of carpet, \\ hereas no such 
person had been at him about any carpet, noi 
had any suph person asked him to procure any 
piece of carpet. The evidence w^as that B. 
obtained twenty yards of carpet by stating to 
the prosecutor, who was a shopkeeper in a vil&ge, 
that he wanted some carpeting for a family living 
in a large house in the village who had had a 
daughter lately married ; that B. afterwards sold 
the carpeting so obtained to two different per- 
sons, and a lady was called, who lived in the 
village, whose daughter was married about a 
year previously, and who stated that she had not 
sent B. to the piosecutor’s shop for the carpet : — 
Held, that there was a sufficient false pretence 
alleged and proved, and that it was sufficiently 
negatived by Ihe evidence. Beq. v. Bn resides, 
Bell, 0. G. 282 ; 30 L. J., M. C\ 42 ; fi Jur. (N.S.) 
1310 ; 3 h. T. 311 ; 9 W. B. 37: 8 Cox, 0. C. 
3T0. 

F. was convicted for stealing a cheque. He 
a clerk to a savings bank, and received the 
cheque from the manager of the bank, upon a 
representation that one of the depositors 
hfid/ ^ten notice of withdrawal and ipr the 
of handing it over t® depositor, , 
to the usual course of 1 i 


depositor could not attend at a proper time to 
receive the cheque, it was handed to E. as the 
agent of the depositor : — Held, that the case was 
one of false pretences, and not larceny. Reg. v. 
Essex, Dears. & B, 371 ; 27 L. J., M. C. 20 ; 4 
Jur. (N.S.) 16 ; 6 W. K. 82 ; 7 Cox, C. G. 384. 

An indictment charged that the prisoner was 
living separately from her husband, and receiving 
an income from him for her separate maintenance 
under a deed of separation, which stipulated that 
he should not be liable for her debts ; and that 
she falsely pretended to D.. a servant of W., that 
she was living under the protection of her hus- 
band, and was authorised to apply to W. for 
goods on the credit of her husband, and that he 
was willing to pay for them ; and that she wanted 
them to furnish a house in his occupation. It 
W’as proved that on the 4th of August she called 
at W.’s shop, and on being served by U., selected 
certain goods, and, being asked for a deposit, said 
it wms a each transaction, that her husband w^ould 
give a cheque as soon as the goods were delivered. 
The deed W'as piovcd, and it wms also proved that 
the annuity covenanted to be paid by the husband 
was duly paid ; that the house which she gave as 
her address, and which was found shut up after 
the goods had been sent to it, had been taken by 
her whilst in company with a man with whom she 
had been living as his wife from the middle of 
.1 nly till the end of August : — Held, that there 
was abundant evidence to support a conviction. 
Beg. Y. Davis, 19 L. T, 325 ; 17 W. R. 127 ; 11 
Cox, C. C. 181. 

Effect of Forged Order.] — A person who ob- 
tained goods on deliveiing a forged letter — 

Please to let the bearer, W. T., have for J. R. 
four yards of linen,” signed J. R., was not indict- 
able for obtaining goods by false pretence, as 
this was uttering a forged request for the delivery 
of goods, which was a felony under 11 Geo. 4 & 
1 Will 4, c. 66, s. 10. Bex v. Evans, 5 Car. & 
P. 553. 

9. By Means op False Accounts. 

Larger Sum of Money Obtained.]— A work- 
man, employed by clothiers, was to keep an 
account of the number of sheaimen employed, 
and the amount of their earnings and wages, 
which he was to deliver weekly to a clerk, in 
writing, who paid him the amount ; he delivered 
in a false account, charging for more work, and 
of other men, than was actually done, by which 
he obtained a larger sum than was actually due : 
— Held, an obtaining money under false pre- 
tences, within 30 Geo. 2, c. 24, because without 
the false pretence he would not have obtained the 
credit, and it was not like a case of money paid 
generally on account. Bex v. Mitchell, 2 Bast, 
P. C. 830. 

Whore a manufacturer's foreman, who received 
from his master money to pay the workmen’s 
wages, obtained by means of false accounts more 
than the men had eai ned or he had xiaid to them, 
this was held to be within the statute, for where 
the false pretence creates the credit, it is within 
the statute, and the defendant would not have 
obtained the excess above what was really due to 
the workmen were it not for the false account 
delivered, 1 h. 
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vessel, delivered in a bill for repairs to a larger 
amount than he had actually paid, and was 
allowed the amount in the settlement of accounts : 
— Held, no indictment would lie, since the 
prisoner did not by false pretence obtain that 
amount of money but only ciedit for the dilference 
between the amount actually paid and the 
amount w^hich he charged. Reg. v. Cro,\hy^ 1 
Cox, C. C. 10. 

Part of Total Sum only Appropriated.] — A., 

the servant of B., lendered an account to B. of 
14Z. Ls'. 2(^., as due from A. to his workmen, and 

B. gave A. a cheque for the amount. All that 
sum w'as so due except 7.^., which A. kept, when 
be got the cheque cashed, and paid the workmen 
the residue. In an indictment it was charged 
that by this false pi etence, A. obtained the cheque 
from B., with intent to defraud him of the same. 
It was objected, that the intent -was only to 
defraud B. of a part of the proceeds of the 
cheque. A. was convicted, and the judges hold 
the conviction right, and that the evidence sup- 
ported the count. Reg. v. Leonard^ 2 Car. & K. 
514 ; 1 Den. C. C. 304 ; 3 Cox, C. C. 284. 

Eeceipt Required.] — A servant of A. applied 
to B. for payment of 17,?. due from B. to A. B. 
refused to pay it without A.'s receipt. The 
servant went away and returned with this docu- 
ment, whereupon B. paid the debt : — Held, a 
-question for the jury, wiiether the servant 
tendered the receipt as the hand wu'i ting of A., 
which W'ouldmake him liable on this indictment, 
or as his owm, w^hich w'ould make his act a false 
pretence. Req. v. Indei% 1 Den. 0. C. 325; 2 Car. 
& K. 635. 

Raise Pretences or Larceny.] — It wms the 

prisoner’s duty, as bailiff to the prosecutor, to 
pay and receive mone3"S. Upon an account 
rendered of such payments and receipts, it 
appealed he had charged his master with five 
payments of 1/. 8a*., instead of IZ. 4.s'., the sums 
he had actually paid. There wus also a similar 
over-charge of two other amounts : — Held, that 
the piisoner was wrongl}" convicted of larceny*, 
the offence, if any, being that of obtaining 
money by false pretences. Reg. v. Green^ Dears. 

C. C. 323 ; 2 C. L. R. 603 ; 18 Jur. 158 ; 2 W. R. 
264 ; 6 Cox, C. 0. 296. 

It was the duty of the prisoner, w'ho wms a 
servant of the prosecutors, in the absence of their 
chief clerk, to purchase and pay for, on behalf of 
his masters, any kitchen stuff brought to their 
premises for sale On one occasion he falscl.v 
stated to the chief clerk that he had paid 2a\ 3(7. 
for kitchen stuff which he had bought for his 
masters, and demanded to be paid for it. The 
clerk on this paid him 2a*. 3(7. out of the money’- 
which his master had furnished him with to pay 
for the kitchen stuff. The prisoner applied the 
money to his own use : — Held, that as the clerk 
bad delivered the money to the prisoner wnth the 
intention of parting wdth it altogether, the 
prisoner was not liable to an indictment for 
stealing the money, but that he might have been 
indicted for obtaining by false pretences. Reg. v. 
Rarw, T, & M. 387 ; 2 Den. 0. C. 59 ; 20 L. J., 
M. G. 34 ; 14 Jur. 1123 ; 5 Cox, G. C. 112. 

It was the duty of a servant to ascertain daily 
the amount of dock dues payable by his master, 
and. having ascertained it, to ap{)ly to his master’s 
cashier for the amount, and then to pay it in 
discharge of tlie dues, On one occasion, by 
representing falsely to the cashier that the 


amount w^as larger than it really was, as he w’ell 
knew, he obtained from the cashier the sum he 
statecl it to be, and then paid the real amount 
due, and appropriated the difference : — Held, that 
his offence was not larceny, but obtaining money 
by^ false pretences. Reg. v. TJwmpson, L. & C. 
233 ; 32 L. J., M. C. 57 ; 8 Jur. (N.S.) 1162 ; 7 
L. T. 393 ; 11 W. R. 41 ; 9 Cox, C. 0. 222. 

Obtaining Cheque.] — By means of a false 
w'ages sheet the prisoner obtained from his 
master a cheque for the amount stated in the 
sheet to pay’’ the men’s wages. The cheque w^as 
informally drawn, and refused payment by the 
hank. The prisoner returned it to his master, 
telling him of the cause of its non-payment, and 
the master tore it up and gave another, which 
the prisoner cashed, and appropriated the dif- 
ference between what w'as really due for wages 
and what was falsely stated to be due. On an 
indictment charging him with obtaining 8.?. 6(7., 
the actual sum appropriated b}?- him, it was ' 
objected that the above evidence did not prove 
the charge, for that he had only obtained a 
valueless piece of paper ; — Held, that the false 
pretence was a continuing one, and that the 
second valuable cheque was obtained thereby 
equally wuth the first, and that the charge was 
proved. Reg. v. Orcafhead, 38 L. T. 691 ; 14 
Cox, C. c. ids. 

Substitution by Prisoner of Proper Accounts 
for other Purposes.] — An indictment alleged 
that the prisoner obtained a coat by falsely pre- 
tending that a bill of parcels of a coat, value 
1 1,9. 65., of which 4.9. 6(7. had been paid on 
account, and that 10.9. only was due, was a bill 
of parcels of another coat of the value of 22,9, 
The evidence was that the prisoner’s wife had 
selected the 14(f. 6(7. coat for him, subject to its 
fitting him, and had paid 4,9. 6(7. on account, for 
which she received a bill of parcels giving credit 
for that amount. On trying on the coat it was 
found to be too small, and the prisoner was then 
measured for one to cost 22a*. When that was 
made it was tried on by^ the prosecutor, who was 
not privy to the former part of the transaction. 
The prisoner, when the coat was given to him, 
handed the bill of parcels for the 14a*. 6(7. and 10a., 
saying, “ There is 10a. to pay\” The bill was re- 
ceipted, and the prisoner took the 22-9. coat away 
with him. The prosecutor stated that believing 
the bill of parcels to refer to the 22.*?. coat, he 
parted with that coat on payment of K'a., other- 
wise he should not have done so ; — Held, that 
there was evidence to support a conviction. Reg. 
V. Steels, 17 L. T. 666 ; 16 W. R. 341 ; 11 Cox, 
C. C. 5. 

10. By Means of Cheques, Bills op Ex- 
change, AND Promissory Notes. 

At Common Law.] — A person who, under a 
mere false pretence of purchasing lottery tickets, 
bargains with the holder of them, and obtains 
the delivery of them by giving a draft on a 
banker, with whom he had no cash, for the 
amount of them, is not indictable for a fraud at 
common law ; for, in order to constitute this 
offence, the property must be obtained either by 
conspiracy, or by means of a false token as well 
as a false pretence, and not, as in this c.ase, by a 
mere false assertion, or a bare naked lie. Rew 
V, Lara, 2 Leach, 0. 0. 652 ; 2 East, F. 0. 819^ 
827 ; 6 Term Rep. 565. 
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Knowledge that Cheque, &c., will not be Paid.] cheque was drawr, and that he had a right to 
— Obtaining goods b " means of a cheque which draw the cheque, though he postponed the date 
the party knows will not be paid, is an indict- for his own convenience, all which was false ; 
able offence. Rtjc v. 3 Camp. 370 ; 14 and that he represeided that the cheque would 

K. R. 756. be paid on or after the day of the date, but that 

Prosecutor agreed to sell a mare, warranted he had no reasonable giound to believe that it 
sound, to the prisoner for 20/. lO,'?. The prisoner would be paid, or that he could provide funds to 
came and took the mare away on a Thursday, pay it. The prisoner was convicted, and the 


giving a cheque for the price, which, at hi- 
request, the ])rosecutor agreed not to cash til 
Satoday. He, however, paid the cheque to his 


judges held the conviction right. Beos v. Parher, 
7 Car. & P.825; 2M.C. C. 1. 

Obtaining ciedit in account from the party’s 


bai kers on the same Thursday ; they returned i" own banker, by drawing a bill of exchange on a 
to him on the Saturday indorsed *‘no account." peison on whom the party has no right to draw, 
The prisoner had no effects at the bank on the and which has no chance of being paid, is not a 
Saturday, or on any day for a long time pie- false pretence vithin 7 & 8 Geo. 4, c. 29, s. 53, 
viously. For the prisoner, B. a witness, proved though the banker pays money for him in conse- 
that he had requested prisoner to buy a horse for quence to an extent that he world not otherwise 
him (B.), and that pri--oner had told B. that he have done. licjc v. Wacell^ 1 M. C. 0. 224. 
thought he knew of a mare that would suit, and 

asked B. for a cheque, which B. did not give, as Payment hy Bank Cashi r.] — To con- 

he had not his cheque-book with him ; that the stitute laicenjq theie must be a tahing of the 
prisoner, on the Monday after the Saturday, told pioperty against the will of the owner. But the 
B. he had bought a hoise for him for 20/. Kb*., cashier of a bank has authority, aiising from the 
and that B. sent a cheque to him on the follow- nature of his employment, to pay the money of 
ing day for the amount. On the Wednesday the the bank to peisons piesenting genuine orders, 
mare was sent back to the prosecutor, with a and to judge of their genuineness. Theiefore, 
veterinary certificate that she was not sound, a a ca-^hier. who, deceived by a forged order, 
summons against the xirisuner ha\ ing been taken purporting to be drawn by a customer, pays 
by the prosecutor and left at the pi isoner’s house money to the payee, who presents it know- 
on the \)reviou& Monday. The pi isonei’s counsel ing it to be foiged, theieby parts -with the 
contended that the piisoncr ought to be acquitted, piopeity in the money of the bank to the payee 
first, because the prosecutor having broken the so as to bind his employer, and the payee is 

contract, the charge of false pretences could not therefore not guilty of laictny, but of obtaining 

be maintained; secondly, because there was no money by false pretences. Btg. v. P7'i)i(‘e^ 38 
false pretence of an existing fact, as the prisoner L. J., M. C 8 ; L. R. 1 C. C. 150' ; 19 L. T. S64 j 

did not allege he had funds at the bank at the 17 W. R. 179 ; 11 Cox, C. C. 193. 

time he drew the cheque ; and thirdly, because, 

upon B.’s evidence, the piisoner had reasonable Cheque Signed in Pictitious Name.] — R. M., 
cause to beheve that the cheque would be paid in payment for a pony and cait, purchased by 
on the Saturday. The couit overruled theobjec- him fiom the piosecutor, drew a cheque in the 
tions, and directed the jury that if they believed name of W. M., in the presence of the piosecutor, 
that the prisoner knew he had no funds at the upon a bank at w Inch he, the prisoner, had no 
bank at the time he gave the cheque, and that account, and gave it to the piosecutor as his owm 
the prosecutor had parted with the maie upon cheque, drawn in his own name. At the time 
the belief that the cheque was a good and valid he diew^ the cheque the prisoner knew that it 
one, they must find the prisoner guilty. The would be. as in tact it was, dishonoured. The 
jury thereupon found the prisoner guilty . — Held, piosecutor recei'ved the cheque in the belief that 
that the diiection wms wnong, and that the case it was drawm in the prisoner’s own name : — 
ought not to have been left to them, and that Semble, that R. M. was guilty of obtaining the 
the conviction ought to be quashed. Reg. v. pony and cart by false pretences. Reg. v. 
Wahie, 23 L, T. 748 ; 11 Cox, C. C. 647. Marti Ji, 49 L. J., M. C. 11 ; 5 Q. B. D. 34 ; 41 

A man who makes and gives a cheque for the L. T. 5.K ; 28 W. R. 232 ; 14 Cox, C. C. 37.5 ; 
amount of goods purchased m a leady money 44 J . P. 74. 
transaction, saying that he washes to pay ready 

money, makes a representation that the cheque Bill not Due till After Time Stated.] 
is a good and valid order for the amount inserted Wheie a prisoner obtained goods on the faith 
in it ; and if such jierson has only a colourable of a false statement that a bill which he gave 
account at the bank on which the cheque is for the price of them would be paid on the 
draw’n, without available assets to meet it, and following day, he may be convicted of obtaining 
h^ no authority to overdraw, and know'S that goods under false pietences, though such bill on 
the cheque will be dishonoured on presentation, the face of it wms not due till after that day. 
and intends to defraud, he may be convicted of lle(f. v. Ilughets, 1 P, A F. 355. 
obtaining such goods by such false pretences. 

V. 44^ L. J., M. C. 11 ; L. R. 2 Indictment— Form and Contents of.] — If an 

0. C. 134 ; 31 L. T. 451 ; 23 W. li, 139 ; 13 Cox, indictment for attempting to obtain money 
. under fal-e pietence*?, charges it to have been 

A. was charged with falsely pretending that a attempted by means of a paper writing purport- 
post-dated cheque, drawn^by himself, was a good ing to be an order for money, and the instrument 
^^d genuine order for 25/., and of the value of cannot be considered as stated in the indictment 
2o/., by means of which he obtained a watch and to be such an order, it is bad. Rex v. CartwtigM„ 
a chain. It was found by the jury that, before R. & R. 106. 

the completion of the d^iwy ot But an indictment that A- Unlawfully <^(i 

the watch by the proseout^t tp the pHsonOr, the falsely pretend that a printed paper was a good ' 
onftt to tue prosecutor that he and valid promissory notci i “ 


1233 CEIMINAL LAW — Against Property of Indiviclnah, 1234 


332 ; 1 Den. C. C. 592 ; 19 L. J., M. C. 182 ; 14 
Jur. 557 ; 4 Cox, C, C. 227. 

An indictment stated that the defendant 
falsely pretended to W. that he was a captain 
in the East India Company’s service, and that 
a promissory note which he “ then and there 
produced and delivered to W., purporting to be 
made for the payment of 21/., not saying by 
whom it purported to be drawn, nor otherwise 
describing it, was a good and valuable security 
for 21/. ; by which false pretences he obtained,” 
&c. : whereas the defendant w^as not a captain 
in the company’s service : and whereas the pro- 
missory note which he then and there produced, 
and delivered to W., “ was not a good and 
valuable security for 21/., or for any other 
sum”: — Held, that the indictment did not 
sufficiently describe the note, or show how it 
was wanting in value ; and that a conviction 
could not be supported on the representation 
as to the defendant’s chaiacter, because the 
false pretences were so connected on the record, 
that one could not be separated from the other. 
Peg. V. Wickham, 2 P. & D. 333 ; 10 A. E. 34 . 
8 L. J., M. C. 87. 


11. iNDUCiisra Persons by Fraud to Execute 
Valuable Securities. 

Obtaining Valuable Security.] — Inducing a 
person by a false pretence to accept a bill of 
exchange, was not an obtaining a valuable 
security by a false pretence within 7 cSc 8 Geo. 4, 
c. 29, s. 53. Peg. v. Danqtr, Dears. & B. 307 ; 
26 L. J., M. C.'l85 ; 3 Jur. (N.s.) 1011 : 5 
W. K. 738 ; 7 Cox, C. C. 303. ti(e 24 & 25 Viet, 
c. 96, s. 90. 

If a person, by false pretences, obtains a cheque 
on a banker on unstamped paper, payable to D. F. 
J., and not payable to bearei , it is not an obtaining 
a valuable secuiity by false pretences. Pesc v. 
Yate^. Car. C. L. 333 ; 1 M. C. C. 170. 

But obtaining, as a loan, fiom the diawer of a 
bill accepted by the prisoner and negotiated by 
the drawer, part of the amount, for the purpose 
of paying the bill, under the false pretence that 
the prisoner was prepared with the residue of the 
amount, is an ohence within 7 A 8 Geo. 4, c. 29, 
s, 53, the prisoner being shown not to be so pie- 
paied, and not intending '-o to apply the money. 
Pex v. Croi^dey, 2 M. A Rob. 17 ; 2 Lew in, C. C. 
164. 

Security of no Value till Delivered to Prisoner.] 

— The oiience of fraudulently causing a person 
to “ make a valuable security ” wuthin 24 A 25 
Viet. c. 96, s. 90, is complete, although the 
promissory note in cjuestion might not be of value 
until it had been delivered into the haiuls of the 
prisoner. P(q. v. Gordon, 58 L. J., M. C. 117 : 
23 Q. B. D. 354 ; 60 L. T. 872 ; 16 Cox, C. C. 
622 ; 53 J. ?. 807— C. C. R. 

False Pretences or Larceny.]— -The prisoner 
was convicted upon an andictmeut, chaiging 
him with stealing a cheque. It was proved that 
he was clerk to a sa'vings bank, and received the 
cheque from a manager of the bank, upon a false 
representation that one of the depositors had 
given notice of withdrawal, and for the purpose 
of handing it over to the depositor. It W’as 
found that, acooi-ding to tlie usual course of 
business, if a dei'o ilor could not attend at a 
proper time to icceive the cheque, it w as handed 


to the prisoner, as the agent of the depositor : — 
Held, that the case was one of false pretence, 
and not larceny, and that the conviction w^as 
wrong. Pcq. v. Pssex, Dears. A B. 371 ; 27 
L. J., M. 0.20 ; 4 Jur. (N.S.) 16 ; 6 W. E. 82 ; 7 
Cox, C. C. 384. 


12. By Passing off Flash or Worthless 
Bank Notes. 

Counterfeit Note's.] — The fact of uttering a 
count eifeit note as a genuine one is tantamount 
to a 1 epresentation that it was so : and it is a 
false pretence, notwithstanding the note upon 
the face of it w-ould have been good for nothing 
in point of law’, even if true. Pex v, Freeth, R. 

A R. 127. See 14 A 15 Viet. c. 100, s. 12. 

J‘assing off a fla h note as a Bank of England 
note on a per-on unable to read, and obtaining 
from him in exchange for it live pigs of the value 
of 3Z. 17,s*. and \l. 2.v. Gr/. change, is a false 
pretence. Reg. v. CvnUt n, T. A M. 332 ; 1 Den. 

C. C. 592 ; 19 L. J., M. 0. 182 ; 14 Jur. 667 ; 4 
Cox, C. C. 227. 

The defendant fraudulently ofteied a IL Irish 
bank note as a note for 5/., and obtained change 
as for a 5/. i ote. The person from whom the 
change w’as obtained could read, and the note 
itself upon the face of it clearly afforded the 
means of detecting the fraud : — Held, that this 
W’as obtainingmoney by meansof false pretences. 
Peg. V. Je.^wp, Dears. A B. 442 ; 27 L. J., 
M.'C. 70 ; 4 Jur. (N.S.) 1-3 ; 6 WC R. 245 ; 7 Cox, 
C. C. 399. 

Halves of Bank Notes.] — A peisonwho obtains 
goods by sending by post half notes in payment, 
but sends the coi responding halves to another 
person in payment for other goods, is properly 
convicted of obtaining the first mentioned goods 
under false pretences. Peq. v. 2inrj)hy, Ir. R. 
10 C. L. 508 ; 13 Cux, C. 0.298. 

Proof that Notes are Valueless.] — The prisoner, 
knowdng that some old country banknotes had 
been taken by his uncle foity years before, and 
that the bank had stopped payment, gave them 
to a man to pass, telling him to say, if asked 
about them, that he had taken them fiom a man 
he did not know. The man passed the notes 
and the pri^ner obtained value for them. It 
api_ eaied tl at the hankeis w’ere made bankrupt : 
— Held, that he w’as guilty of obtaining money 
by f<dse pretence^, and that the bankiuptcy pro- 
ceedings need not be proved. Peq. v. l)ouey, 37 
L. J., iM. C. 52 ; 17 L. T. 481 ; 16 W. R. 344 ; 11 
Cox, C. C. 115. 

On an indictment for obtaining money by 
falsely pretending that the promissory note of a 
bank that has stopped payment by reason of 
bankruptcy, w’as a good and valuable security 
for the payment of the amount mentioned in it* 
and w’as of that value, it is not necessary to 
prove the ju’oceedings in bankruptcy. It is 
sufficient to prove the time wdien the bank 
sloppctl payment, and that cash could not be 
obtained for the * ote on its being presented for 
payment at the place wffiere it was made payable. 
P g. V, Smith, 6 Cox, C. C, 314. 

On an indictment for delivering m payment 
for a horse cei tain promissory notes, as for good 
and available piomissory notes, which the prisoner 
knew to he not good, nor of any value ; thenete^ 
pui ported to be the notes of a country bank which 
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was supposed to have failed : — Held, that at all 
events it was necessary to prove that the notes 
were bad and of no value. JRpsg v. Flint, B. & B. 
460. 

Where the prisoner in 1857 gave in exchange 
for the sum of U. a promissory note for the 
payment of 5^. on a bank and stated that the 
note was a good one though the bank had in 
1851 to the prisoner’s knowledge stopped pay- 
ment : — Held, that he could not be convicted of 
obtaining the bl. by false pretences. Reg. v. 
Williams, 7 Cox, C. C. 351. 

Evidence that Notes maybe of some Value.] — 

Indictment for false pretences, in passing a note 
of a bank that had stopped payment as a good 
note. The prisoner knew that the bank had 
stopped payment ; but it appeared that two only 
of the partners of the bank had become bankrupt, 
and that the third had not : — Held, that the pri- 
soner must be acquitted. Rex v. Spencer, 3 Car. 
& P. 420. 

If a person pass a note of a country bank for bl. 
payable on demand as a good note, and as of the 
value of 62., knowing that the bank is insolvent, 
and has stopped payment, and cannot pay the 
note in full, he may be indicted for obtaming 
money by false pretences. Reg. v. Evans, Bell, 
0. C. 187 ; 29 L. J., M. 0. 20 ; .3 Jur. (N.S.) 1361; 

1 L. T. 108 ; 8 W. B. 48 ; 8 Cox, C. C. 257. 

But where the evidence shows that the bank 
has paid a dividend, the direction to the jury that 
there is evidence that the note is not of any value, 
will be wrong. Ih. ! 

Indictment — ^Eorm and Contents of.] — An 
indictment charging that the defendant unlaw- 
fully did pretend to 8. that a paper writing which 
he produced to 8. was a good bl. Ledbury Bank 
note, by means wdicreof he unlawfully obtained 
money trom 8., with intent to cheat and defraud 
him of the same ; vrheieas, in truth and in fact, 
the paper writing was not a good bl. note of the 
Ledbury Bank, — is bad, as it does not charge that 
the defendant knew that it was not a good .32. 
note of the Ledbury Bank, and i& not aided by 
the allegation of the intent to defraud. Reg. v. 
Flillpotts, 1 Car. K. 112. 

The prisoner was convicted of attempting to 
obtain a sewing machine by false pretences. 
The indictment alleged that she did falsely pre- 
tend that a paper partly in print and partly m 
writing, produced by her to the prosecutor, and 
purporting to be a banknote for the payment to 
the bearer of 52., was then a good, genuine and 
available order for the payment of 52., and was 
then of the value of 52. ; by means of which false 
pretence the prisoner did unlawfully attempt to 
obtain a sewing machine. The evidence was 
that the prisoner bargained for the purchase of 
the sewing machine for 35^., and said that a 
friend had told her to get one, and had sent her 
the money to pay for it, and at the same time 
gave a worthless banknote for 52. payable to the 
bearer, of the Devonshire Bank, which had 
stopped payment many years before. The 
prisoner knew at the time that the bank had 
stopped payment, and that the note was of no 
value : — ^Held, that the indictment, though in- 
art ificially framed, sufficiently alleged that the 
prisoner falsely represented the note to be a good 
afad genuine note of an existing bank, and of the 
fslne of 52., and that the evidence supported the 
i conviction, R^g. v, Jmrmimn, L. T. 4W ; 14 
Cox, a 0, 4$. 


13. Cheats. 

Obtaining Money hy Trick— Purse Trick.] — 

In support of an indictment for the larceny of 
three shillings and sixpence, it was proved that 
the prisoner had obtained possession of a shilling 
and then of a half-crown, from the prosecutor by 
means of what is knowm as the purse trick. 
That is to say, he had induced the prosecutor to 
give him a shilling for a purse, into which he 
had dropped three coins, by first showing the 
prosecutor three shillings, and then making it 
appear as if he had diopped them into the purse. 
In the same way he had induced the prosecutor 
to give him a half-crown for a purse into which 
he had made it appear that he had dropped two 
half-crowns. Having been convicted of obtaining 
the money by means of trick, upon a case 
reserved for the opinion of this court : — Held, 
that the prosecutor having parted with the pro- 
perty in his shilling and half-crown in exchange 
for the purses and their contents, the prisoner 
had been guilty, if at all, of obtaining the coins 
by means of a false pretence, and could not be 
convicted of larceny. Reg. v. Solomons, 62 L. T. 
672 ; 17 Cox, C. C. 93— C. C. B. 

Pretending to he a Merchant.] — It is an in- 
dictable offence if tw^o effect a cheat by means 
of one pretending to be a merchant and the 
other a broker, and as such barteiing pre- 
tended wines for hats. Rex v. Jlaeai'tg, 2 East, 
F. 0. 823. 

Picture with spurious Name attached.] — a 

man in the course of his trade, openly earned on, 
puts a false mark or token upon a spurious 
article, so as to pass it off as a genuine one, and 
the article is sold and money obtained by means 
of the false mark or token, he is guilty of a 
cheat at common law. Reg. v. Closs, Dears. 
& B. 460 ; 27 L. J., M. C. 34 ; 3 Jur. (H.S.) 
1309 ; 6 W. B. 109 ; 7 Cox, 0. C. 494. 

If a person knowingly sells as an original, a 
copy of a picture, with the painter’s name imi- 
tated upon it, and by means of the imitated 
name, knowfingly and fraudulently induces 
another to buy and pay for the picture as a 
genuine work of the artist, he may be indicted 
tor a cheat at common law^, by means of a false 
token ; but he cannot be indicted for forging, or 
uttering the forged name of the painter ; for 
the crime of forgery must be committed with 
some document in writing, and does not extend 
to the fraudulent imitation of a name put on a 
picture merely as a mark to identify it as the 
painter’s work, Ih, 

Wagering by Tossing with Coins.] — The pri- 
soners were indicted and convicted under the 8 
& 9 Viet. c. 109, 8. 17, of obtaining by fraud and 
unlawful device and ill-practice in playing at a 
certain game or sport, to wit, in and by wagering 
on the event of a certain game or sport, a watch 
and other things from the prosecutor. The evi- 
dence was that the prosecutor was induced to go 
to a public-house and drink and toss for wagers 
with one of the prisoners, and the event was that 
the prosecutor lost, and the prisoners took away 
the property stated : — Held, that this was a sport, 

: pastime or exercise, if not a game, within the 
meaning of s. 17 of 8 3c 9 Viet. c. w, 

I O^Omnor, 45 L. T. 512; 16 Cox, €. 0. 3; 46 A#. 
1 214. L , 
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lEdictmeut.] — An indictment for obtaining i 
money by selling an article which was marked 
with a spurious mark or token must contain an 
averment that it was by means of such false 
mark or token that he was enabled to pass off 
the article and obtain the money. Reg. v. Class. 
Dears. & B. 460 ; 27 L, J., M. 0. 54 ; B Jur. 
(N.S.) 1309 ; 6 W. E. 109 ; 7 Cox, C. C. 494. 

In an indictment under 8 & 9 Viet. c. 109, s. 
17, for winning money at cards by fraud, un- 
lawful device and ill-practice, it is not necessary 
to state to whom the money belonged. Beg. v. 
Moss^ Dears. & B. 104 ; 26 L. J., M. C. 9 ; 2 
Jur. (N.s.) 1196 ; 5 W. E. 49 ; 7 Cox, C. C. 200. 

14. No Acquittal if Offe:jtoe be Laeceny. 

False Pretences must he Proved.] — To pre- 
vent a person indicted for false pretences from 
being acquitted on the ground that the offence 
is that of felony, the false pretences laid must 
be proved, for under the 24 & 25 Viet. c. 96, s. 
88, he is to be found guilty of the misdemeanour. 
Reg. V. Rvlmer, L. A C. 476 ; 38 L. J., M. C. 171 ; 
10 Jur. (N.fe.) 684 ; 10 L, T. 580 ; 12 W. E. 887 ; 
9 Cox, C. C. 492. 

15. Indictment. 

a. Parties Indictable. 

Where the offence is conveyed by words 
spoken by one defendant in the presence of 
others who are acting in concert together, they 
may be all indicted jointlv. You7iq v. Rese, 
2 East, P. C. ’82, 833 ; 1 Leach, C. C. 505 ; 3 
Term Eep. 98 ; 1 E. E. 660. 

b. Form and Contents of. 

To whom Pretence made — Advertisement.] — 

Tn an indictment for false pretences by an ad- 
vertisement in a newspaper, an allegation that 
S. did falsely pretend to the subjects of her 
Majesty the Queen .... by means of which 
said false pretence the said S. did then unlaw- 
fully obtain from one C. a certain valuable 
security,” Ac., is sufficient because it becomes an 
allegation of a false pretence to a particular 
person by virtue of the words which immediately 
follow. Beg. v. Soiverhy (infra), distinguished. 
Beg. V. SUverloch, 63 L. J., M. C. 233 ; [1894] 2 
Q. B. 766 ; 10 E. 431 ; 72 L. T. 298 ; 43 W. E. 14 ; 
18 Cox, C. C. 104 ; 58 J. P. 788— C. C. E. 

From whom Money obtained.] — In an 

indictment for obtaining or attempting to obtain 
money by false pretences it is necessary to state 
to wffiom the false pretence was made, and 
from whom the money was obtained or attempted 
to be obtained. Beg. v. Bowerly^ 63 L. J., M. G. 
136 ; [1894] 2 Q. B. 173 ; 10 E. 233 ; 71 L. T. 
300 ; 42 W. E. 608 ; 17 Cox, C. C. 767 ; 58 J. P. 
577— C. C. E. 

False Pretence on one Person, Deceit on 

Another.] — An indictment for a fraud at com- 
mon law, charging the false pretence to have 
been made to one person, and the deceit to have 
been practised on a different person, is bad. Bex 
V. Lara^ 2 Leach, G. C. 647 ; 2 East, P. C. 819, 
824 ; 6 Term Eep. 565. 

“Feloniously” Pretend.] — An indictment 
on a (‘bailee of obtaining goods under false 
pretences, is bad, if it states that the prisoner 


“ unlawfully, knowingly, and designedly, did 
feloniously pretend,” Ac. Rex v, Walher^ 6 
Car. A P. 657. See Bex v. IRnvorth, 3 Stark. 26. 

Prisoner’s Knowledge of Fraud not Alleged.] 

— An indictment for obtaining money under false 
pretences must allege, that the defendant knew 
the falsehood ; “ falsely and fraudulently ” is not 
enough. Beg. v. Henderson., 2 M. C. C. 192 ; 
Car. A M. 328. 

In an indictment for obtaining money by false 
pretences under 7 A 8 Geo. 4, c. 29, it was alleged 
that the defendant “ did unlawfully falsely pre- 
tend,” Ac. : — Held, that the omission of the word 
“knowingly” was no ground for arresting the 
judgment. Beg. v. Bowen., 4 New Sess. Cas. 62 ; 
13 Q. B. 790 ; 19 L. J., M. C. 65 ; 13 Jur. 1045 ; 

3 Cox, C. C. 483. 

False Pretence musj: be Stated.] — An indict- 
ment charging the defendant with obtaining 
money by false pretences, is insufficient, if it does 
not show what the false pretences were. Bex v. 
Hason, 1 Leach, C. C. 487 ; 2 East, P. 0. 837 ; 2 
Term Eep. 581; 1 E. E. 545. And see 15 E, E. 
282, n. 

Sufficiency of False Pretence.] — A fiist count 
charged that the defendant unlawfully did 
falsely pietend to J. L. that he, the defendant, 
was sent by \V. P. for an order to go to J. B. for 
a pair of shoes, by means of which false pi etence 
he did obtain fiom J. B. a pair of shoe^, of the 
goods and chattels of J. B., with intent to de- 
fraud J. L. of the price of the said shoes, to wit, 
nine shillings, of the moneys of J. L. The second 
count chaiged that he falsely pretended to J. L., 
that W. P. had said that J . L. was to give him, 
the defendant, an order to go to J. B. for a pair 
of shoes by means of which false pretence he 
did obtain from J. B. in the name of J. L., a 
pair of shoes of the goods of J. B., with intent to 
defraud J. L. of the same : — Held, that both of 
these counts were had in arrest of judgment, as 
neither of them charged a sufficient false pretence. 
Beg. V. T ully, 9 Car. A P. 227. Sed qusere, see 
Beg. V. Brown, 2 Cox, C. C. 348. 

An indictment stating that, by the rules of a 
benefit society, every free member was entitled 
to ol. on the death of his wife ; and that the 
defendant faNely pretended that a paper which 
he produced was genuine, and contained a true 
account of his wife’s death and burial, and that 
he further falsely pretended that he was entitled 
to oL froin the society, by virtue of their rules, 
in consequence of the death of his wife, by 
means of which last-mentioned false pretence he 
obtained money, is good. Beg. v. Dent, 1 Car. A 
K. 249. 

A false representation as to the value of a 
business will not sustain an indictment for 
obtaining money by false pretences. Beq. y. 
WiUianisim, 11 Cox, C. C. 328 ; 21 L. T. 444. 

An indictment stated that A. did unlawfully 
attempt and endeavour fraudulently, falsely, and 
unlawfully to obtain from the Agricultural Cattle 
Insurance Company, a large sum of money, to 
wit, 22Z. 10^., with intent to cheat and defraud 
the company : — Held, that the nature of the 
attempt was not sufficiently set forth. Beg. v. 
Marsh, 1 Den. G. C. 505 ; T. A M. 192 ; 3 New 
Shss. Cas, 699 ; 19 L. J., M. C. 12 ; 13 Jur. 1010 ; 
3 Cox, 0. C. 570. 

Truth of Pretences Negatived.] — The indict- 
ment must negative by special averment the 
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truth of the pretences, and for want of such an 
averment the court reversed the judgment, 
JRex V. FerroU, 2 M. S. 379 ; 15 R. R. 280. 

An indictment for obtaining money undei 
false pretences, averring that the prisoner ob- 
tained the money by means of certain alleged 
pretences, but, instead of negativing the truth 
of those pretences, negatived the truth of other 
alleged pretences, is bad, in anest of judgment 
Beg. V. Kellehe7% 2 L. R. Ir. 11. 

Several Inducements.] — A. man was convicted 
on an indictment charging that he did falsely 
pretend that he then lived at, and was the land- 
lord of, a beerhouse, and thereby obtained goods 
The evidence was, that he said he was the nephew 
of a man in the piosecutor’s employ, which W'as 
true ; and that he lived at the bee rhouse ; but he 
did not say he was the landlord of that house. 
The pro-ecutor, in parting wnth his goods, was 
influenced both by the fact of his being the 
nephew of his «en ant, and the statement that he 
lived at the beerhouse, and that therefiom he 
believed him to be the landlord of the beei house : 
— Held, that it was immaterial that the prose- 
cutor was partly influenced by the fact that the 
prisoner was the nephew of his servant. Beg. v. 
J/iw^e, 28 L. T. 570 : 12 Cox, 0. C 451. 

Held, also, that the allegation that he lived at 
and was the landloid of the beei house w'as divi- 
sible, and that the pait, “that he lived at the 
beerhouse,” being false, he was lightly convicted. 

n. 

Upon a charge of obtaining money by false 
pretences, it is sufficient if the actual substantial 
pretence, which is the mam inducement to pait 
with the money, is alleged in the indictment, and 
proved ; although it may be show n by evidence 
that other matters not laid m the indictment in 
some measuie opeiated upon the mind of the 
prosecutoi as an inducement to him to part w ith 
his money. Beg. v. Heivgdl^ Dears C. 0. 315 : 
2 0. L. R. 630 ; 18 Jur. 158 ; 2 W. R. 278. 


Averment that Money Obtained by Pretence 
Alleged.] — ^An indictment tor obtaining money 
under false pietences, negativing the truth of 
certain alleged pretences, but not averi ing that 
the prisoner obtained the money by means of 
those pretences, is bad, in anest of judgment. 
Beg. V. Belleher, 2 L. R. Ir. 11. 

With Intent to Defraud ”] — If in an indict- 
ment for false pretences the w'ords “ with intent 
to defraud ” are omitted, the indictment is bad, 
and cannot be amended under 14 & 15 Viet. c. 
100, s. 1. Beg. v. Jatnes^ 12 Cox. C. C. 127. 


Part of Money only Obtained.] — A., the servant 
of B., rendered an account to B. of HI. bs. 2d. 
as due from A. to his w^orkmen, and B. gave A. 
a cheque for the amount. All that sum was so 
due except 7 a‘., which A. kept when he got the 
cheque cashed, anti paid the workmen the 
midue. In one count of an indictment for 
f^lse pretences it was charged that, by this false 
pretence, A. obtained the cheque of B. with 
Intent to defraud him of the same. It was 
objected that the intent was only to defraud B. 
padet of the proceeds of the chequq. A. was 
the judges held the mnotion 
Md that the evidence 
m Xtmmrd^ 

^ . J i ^ A ATmT It J 



Averments as to Existing Pact.] — A mere 
overcharge for work done is not the subject of 
an indictment for false pretences. Where, there- 
fore, an indictment alleging that the defendant 
falsely pretended a sum of money, parcel of a 
certain larger sum, was due and owing to him 
for work which he had executed for the prose- 
cutors, is not an allegation of a false pretence of 
an existing fact, as the allegation might he 
satisfi.ed by evidence of a mere matter of 
opinion, either as regarded fact or law ; and 
theiefore the indictment is bad. Beg. v. Oates^ 
Dears. C. C. 159 ; 3 C. L. R. 661 ; 24 L. J., M. 
0. 123 ; 1 Jur. (n.s.) 429 ; 3 W. R. 402 ; 6 Cox, 
C. C. 540. 

An indictment for obtaining goods by false 
pietences mu^.t state the faRe pietences wnth 
coitainty, so that it may clearly appear that 
there w^as a false pretence of an existing fact. 
Beg. V. He)uliaiL\ L. & C 444 ; 33 L. J., M. C. 
132 ; 10 Jur. (N.S.) 595 ; 10 L. T. 428 ; 12 W. R. 
751 ; 9 Cox, C. C. 472. 

In an indictment alleging that the prisoner 
pretended to A ’s representative that she was to 
give him 20,9. for B., and that A. w^as going to 
allow’ B. 16.S. per w^eck, it does not sufficiently 
appear that theie was any false pretence of an 
existing fact. It. 

An indictment charged A. w’lth falsely pre- 
tending to B, who^e maie and gelding had 
strayed, that A would tell B. wdiere they w’cre, 
if B. w’ould give him a sovereign dowm. B gave 
the sovereign , but A. refused to tell B. wffiere 
they w’ere : — Held, that the conviction must be 
quashed. The indictment should have stated 
that A. pretended to know wffiere they W’ere. 
Bex V. Dovgha, 1 M. C. C. 462. 

xVn mdictinent charged one Gregory wdth 
having obtained 30b from prosecutor, Woodman, 
on the false pretence that he, the said Gregory, 
then w’anted the loan of 30b to enable him to 
take a public-house at Melksham ; by means of 
wdiich said false pietences the said Gregory did 
then unlawdully and fraudulently obtain the 
said sum from the said Samuel Woodman with 
intent to detiaud. Whereas the said Gregory 
wms not then gomg to take a public-house at 
Melksham .... as he the said Gregory 
w’ell knew. And whereas the said Gregory did 
not then want a loan of 30b or any money to 
enable him to take the said house : — Held, not 
sustainable. Beg. v. Woodman., 14 Cox, C. 0. 
179. 


Necessary Inference as to.]— The prisoner 

was convicted on an indictment charging that by 
the false pretence to the prosecutors that he 
“ wms prepared to pay to them or one of them ” 
100b, he did then unlawfully and fraudulently 
induce the prosecutors to “ make a certain 
valuable security,” to wit, a promissory note for 
100b, with intent thereby to defraud them : — 
Held, that the indictment w^as good, as it must be 
taken by necessary inference to allege a false 
pretence by the prisoner of an existing fact, viz. 
that he was prepared to pay the prosecutors 100b, 
and had the money ready for them on their sign- 
ing the promissory note. Beg.y. Gordon^ 58 L. J., 
M. C. 117 ; 23 Q. B. D. 354 ; 60 L. T. 872 ; 16 
Cox, C. 0. 622 ; 53 J. P 807. 


Alle^tion of Owners] 
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person, was bad. unless it stated whose property 
the goods weie, and the defect was not aided 
after verdict, under 7 Geo. 4, c. 64, s. 21. Meg.Y. 
Martin, 3 N. & P. 472 ; 8 A. & E. 481 ; 1 W. W. 

& H. 380 ; 7 L. J., M. C. 89 ; 2 Jur. 515. S. P., 
Reg, v. Mrton, 8 Car. & P. 196. See 24 & 25 Vict. 
c. 96, s. 88, which renders an allegation of owner- 
ship unnecessary. 

By 14 & 15 Vict. c. 100, s. 8, it shall he suffi- 
cient, in an indictment for obtaining property by 
false pretences, to allege that the defendant did 
the act with intent to defraud, without aUegmg 
the intent of the defendant to be to defraud any 
particular person. By s. 25, every objection to an 
indictment for any formal defect apparent on the 
face thereof shall be taken before the jury shall 
be sworn : — Held, that s, 8 did not render it un- 
necessary, in an indictment for obtaining money 
by false pretences, to state wffiose property the 
money was, and that the omission was not a 
formal defect within s. 25. Sill v. Reg., 
Dears. C. C. 132 ; 1 El. & Bl. 553 ; 22 L. J., 

M. 0. 41 ; 17 Jur. 207 ; 1 W. R. 147. 

An indictment for false pretences, alleging 
that the prisoner obtained “ fiom A. a cheque for 
the sum of 83. 14.<f. Qd. of the moneys of B.,” is a 
sufficient allegation that the cheque was the 
property of B. Reg. v. Godfrey, Dears. & B. 
426 ; 27 L. J., M. C. 151 ; 4 Jiir. (N. s.) 146 ; 

6 W. R. 251 ; 7 Cox, C. C. 392. 

In an indictment framed upon 8 &; 9 Vict. c. 
109, s. 17, charging that the piisoner, by fraud in 
playing at cards, did win from A. to B. a sum of 
money with intent to cheat A., it is not necessary 
to allege that the money won was the propeity 
of A. Reg. v. Moss, Dears. & B. 104 ; 26 L. 
J., M. 0. 9 ; 2 Jur. (N.S.) 1196 ; 5 W. E. 49 ; 7 
Cox, C. C. 200. 

But an indictment for a conspiracy to obtain 
goo Is by false pretences, not stating whose pio- 
perty the goods were which it was the object of 
the conspiracy to obtain, is bad, in arrest of 
judgment. Reg. v. Parlter, 2 G. & D. 709 ; 3 Q. 
B 292; 11 L. J., M. C. 102. 

An indictment, charging (in substance) “ that 

N. W. and others did conspire by false pretences 
to defiaud of large sums of money all such per- 
sons as should apply to or negotiate with them 
for a loan of money,” was, on a wiit of error, 
held bad for vagueness and uncertainty. Wlute 
V. Reg., :ir. R. 10 C. L. 523 ; 13 Cox, C. C. 
318. 

Effect of Vexatious Indictments Act.] — B.was 
summoned before justices for aiding and abetting 
S. to obtain money by false pretences, and both 
were committed to take their trial, S. on the 
charge of attempting to obtain money by false 
pretences, and B. on the charge of aiding and 
abetting S. to commit that offence. At the 
sessions an indictment against S. and B. for 
jointly attempting to obtain money by false pie- 
tences was preferred, without the leave required 
by the Vexatious Indictments Act (22 & 23 Vict. 
c. 17), and found by the grand jury, upon which 
they were tried jointly, and S. acquitted and B. 
found guilty. At the trial the objection was 
taken and overruled, that the indictment having 
been preferred against B. for an offence upon 
which he had not been committed for trial, the 
indictment should be quashed : — Held, that the 
Vexatious Indictments Act, s. 1, was inapplicable, 
as that applied only to the offence of “ obtaining 
money or other property by false pretences,” and 
not to the offence of “attempting to obtain 


money or other property by false pretences.” 
Reg. V. Burton, 32 L. T. 539 ; 13 Cox, G. 0. 71. 

Ealse Cheque.] — Precedents of counts in an 
indictment for presenting a false cheque and 
obtaining money thereon. 11 Cox, C, C. App.xi. 

Weight of Goods.] — An indictment alleging 
that the prisoners falsely pretended to A. that 
some soot which they then delivered to A. 
weighed one ton and seventeen cwt., whereas it 
did not weigh one ton seventeen cwt., but only 
weighed one ton and thirteen cwt., they well 
knowing the pretence to be false, by means of 
which false pretence they obtained from A. 8^‘. 
with intent to defraud, is good and sufficiently 
desciibes an indictable false pretence. Reg, v. 
Lee, L & C. 418 ; 33 L. J., M. C. 129 ; 10 L. T. 
318 ; 12 W. R. 750 ; 9 Cox, C. C. 460. 

Aider hy Verdict.] — An indictment charging 
that the defendant, contriving and intending 
to cheat W., on a day named, did falsely pre- 
tend to him that he, the defendant, then was 
a captain in her Majesty’s fifth regiment of 
dragoons : by means of which false pretence 
he did obtain of W. a valuable security, to 
\it, an order for the payment of 5003., of the 
value of 5003., the propeity of W., with intent 
to cheat W. of the same ; whereas, in truth, he 
was not, at the time of making such false 
pretence, a captain in her Majesty’s legiment ; 
and the (lefendant at the time of making such 
false pietence, well knew that he was not a 
captain, — is a good indictment after conviction 
and judgment ; for it was not necessary to allege 
more precisely that the defendant made the 
particular pretence wdth the intent of obtaining 
the security ; nor how the particular pretence 
was calculated to effect, or had effected, the 
obtaining , and the truth of the pietence was 
well negatived, it appeared sufficiently that the 
pretence was, that the defendant was a captain 
at the time of his making such pretence, which 
was the fact denied ; and it was unnecessary to 
aver expressly that the security was unsatisfied, 
at any rate since 7 Geo. 4, c. 64, s. 21, the 
objection being taken after verdict, and the 
indictment following the words of the statute 
creating the offence. Hamilton v. Reg., 9 Q. B. 
271 , 16 L. J., M. C. 9 ; 10 Jur. 1028 ; 2 Cox, 
0. C. 11. 

An indictment under 24 & 25 Vict. c. 96, s. 95, 
for ‘‘unlawfully receiving goods which have 
been unlawfully and knowingly, and fraudu- 
lently obtained by false pretences with intent to 
defraud, well knowing that the goods had been 
obtained by false pretences with intent to de- 
fraud as in this count before mentioned,” omitted 
to set out what the particular false pretences 
were ; — Held, that the objection, not having 
been taken before plea, was cured by the verdict 
of guilty. Reg. v. Goldsmith, 42 L. J., M, G. 94 ; 
L. R. 2 C. C. 74 ; 28 L. T. 881 ; 21 W. R. 791 ; 
12 Cox, C. 0. 479. 

Indictments under Particular Circumstances.] 

— Seejprevious sub-divisions of this head. 

16. Evideijoe, 

Who Admissible as a Witness . ] — ^B. was charged 
in a first count with obtaining money from the 
trustees of a savings bank by falsely pretending 
that a document presented to the bank by the 
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wife of D. had been filled up by the authority of 
D. ; and in a second count, he was charged with 
conspiring with the wife of D.to cheat the bank. 
The evidence of D. was received, in proof of the 
first count, to show that he had given no autho- 
rity to fill up the document or to withdraw the 
deposit. The jury found him gailty on the first 
count, and not guilty on the second count : — 
Held, first, that the evidence of D. was properly 
received in proof of the first count, his wife not 
being indicted, although she was alleged to be 
one of the parties to the conspiracy charged in 
the second count. Reg. v. Halliday^ Bell, C. 0. 
257 ; 29 L. J., M. C. 148 ; 6 Jur. (N.s.) 514 ; 2 
L. T. 254 ; 8 W. R. 423 ; 8 Cox, C. 0. 298. 

Held, secondly, that finding him guilty on the 
first count was consistent with finding him not 
guilty on the second count. Id. 

Two were jointly indicted for obtaining money 
by conspiracy and by false pretences. On being 
arraigned, one pleaded guilty, and the other not 
guilty. On the trial of the indictment, the one 
who had pleaded guilty was admitted as a wit- 
ness against the other, although it was objected 
that the evidence of a co-conspirator could not 
be received under the count for conspiracy. The 
jury found him not guilty on the count for 
conspiracy, but guilty on the counts for false 
pretences : — Held, that the co-conspirator was 
admissible as a witness, and that the conviction 
was right. Reg. v. Gallagher, 32 L. T, 406 ; 13 
Cox, 0. C. 61. 

Alleged False Pretence must he Proved.] — 
On a trial of an indictment which charged the i 
prisoner with obtaining a horse of the prosecutor 
by falsely representing himself to be the servant 
of Hardman, of Stickley, the evidence was that 
the prisoner at first represented himself as a 
servant of Hardman, of Stickley Farm, but that 
afterwards, learning that the prosecutor had 
mistakenly supposed that he had said he was 
the servant of Harding, late of Benwell Lodge, 
he adopted that view, and virtually said that he 
was the servant of Harding, late of Benwell 
Lodge, and now of Stickley Farm. It was proved 
that the prosecutor parted with his horse in the 
belief that the prisoner was the servant of 
Harding : — Held, that the conviction could not 
be supported, as the real pretence that operated 
on the prosecutor’s mind was not alleged in the 
indictment. Reg. v. Bvlmer, L. k 0. 476 ; 33 
L. J., M. C, 171 ; 10 Jur. (N.s.) 684 ; 10 L. T. 
680 ; 12 W. R. 887 ; 9 Cox, C. 0. 492. 

From whom Money obtained.]— A prisoner 
was indicted for obtaining money from A. by 
Mse pretences. A.’s wife, by her husband’s 
direction, delivered the money to the prisoner 
in the absence of her husband :~Held, that the 
money was obtained from A. Rea. v. Moselev 
L. & 0. 92 ; 31 L. J., M. C. 24 ; 7 Jur. (N.s •) 
1108 ; 5 L. T. 328 ; 10 W. R. 61 ; 9 Cox, C. C. 16. 

The money of a benefit society, whose rules 
were not inroUed, was kept in a box, of which 
B., one of the stewards, and two others had keys. 
The prisoner, on the false pretence that his wife 
was dead, which pretence he made to the clerk 
of the society in the hearing of E., obtained 
rom the hands of B. out of the box 67. ■ 
Held, that, in an indictment, the pretence might 
be laid as made to B., and the money, the pro- 
perty of “ E. and others,” obtained from B. 
v. Beiit, 1 Car. 4 K. 249. ^ 

By the rules pf ^ friendly sodleiy the families 


of deceased members became entitled to certain 
moneys on presentation of a certificate to the 
secretary ; a forged certificate having been pre- 
sented to the secretary and money having been 
obtained under it, the indictment charged the 
prisoner with having made the false pretence to 
the secretary and obtaining the money from 
him ; the evidence showed that the secretaiy 
accompanied the defendant to the treasurer from 
whose hand the defendant received the money : — 
field, that, as the secretary was the responsible 
party and the treasurer was merely a mechanical 
medium the indictment was good. Rea. v. Roase. 
4 Cox, C. C. 7. 

Groods obtained from B. “ and Others ’’—Evi- 
dence only as to B.] — A. was chaiged with 
an attempt, by false pretences made to ‘‘ John 
Baggally and others, ’ fraudulently to obtain 
goods the propel ty of the same parties. The 
evidence was, that the representation was made 
to John Baggally alone : — Held, that there was 
no variance, as the words “ and others ” might 
be rejected as surplusage. Reg. v. Kealeu, 
T. & M. 405 ; 2 Den. C. C. 69 ; 20 L. J., M. C. 
57 ; 15 Jur. 230 ; 5 Cox, C. C. 193. 

Continuing Pretence.]— Upon an indictment 
for obtaining money by false pretences, -where it 
appears that statements were made on different 
occasions, it is a question for the jury wdiether 
they arc so connected as to form one continuing 
repiescntation. Reg. v. Welman, Dears. C C. 
1S8 ; 22 L J , M. C. 118 ; 17 Jur. 421 ; 1 W. R. 
361 ; 6 Cox, C. C. 153. 

Proof of Falsity of Pretence.]— The defendant, 
who was agent to an insurance company, and 
whose business it was to collect the annual 
premiums from persons insured m the company, 
collected fiom one Vellam, in 1883, the annual 
premium then due for renewal of Vellam’s policy 
of life assurance. The defendant did not account 
to the company for this premium, but appro- 
priated it, and notified to the company that 
Vellam had failed to renew his policy.' The 
company thereupon treated the policy as lapsed. 
On the 7th of April, 1884, the defendant called 
on Vellam for his annual premium as usual. 
Vellam was unable to pay the amount on that 
day, and requested the defendant to call later. 
The defendant came again on the 21st of April, 
and received from Vellam a sum of money on 
account of the annual premium. It was for 
obtaining this amount that the defendant was 
indicted, the indictment charging that by falsely 
pretending to Vellam that his policy was then in 
full force, and that the current year’s premium 
thereon was then due and payable, and that he, 
the defendant, was then authorised to receive the 
^me, he induced VeRam to pay the amount. 
On the 21st of April the days of grace within 
which the premium had to be paid had expired. 
Vellam was aware of this, but the defendant 
told him that the payment would be effectual : 
—Held, by a majority of the court, that there 
was evidence for the jury in support of the in- 
dictment. Reg. V. Powell, 54 L. J„ M. C. 26 • 
61 L. T. 713 ; 15 Cox, C. 0. 568 ; 49 J. P. 183— 
C. 0, R. 

A postman falsely pretended that the sum of 
2s. was payable on a post letter intrusted to hirn 
jgr dehvery, whereas 1^. only was payable: — 
Held, that the offence was complete whetl he 
made the pretence, and therefore the absence 
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any evidence to show positively that he did not I of the false pretence. Reg. v. Ilmzlewood^ 48 
pay over the extra L$. to the superior officer was J. P. 161 — C. C. E. 


quite immaterial to his guilt or innocence. Reg. 
Y. Ryrne^ 10 Cox, G. C. 369. 


The prisoner went to the house of the prose- 
cutrix and requested to be taken in as a lodger. 


An indictment alleged that the prisoner ob- After having lodged with her for a day or two, 
tamed goods by falsely pretending that a person he stated that he had come from another lodging 
who lived m a large house down the street, and where he had left some of his clothes, and re- 
had had a daughter married some time back, had quested to bo furnished with board as well as 
asked him to procure the goods. The prisoner lodging, for which he promised to pay. The 
made the statement alleged to a shopkeeper m a piosecutnx, believing ins statement as to his 
village, and thereby obtained the goods ; but the clothes, agreed to supply him, and did supply 
only evidence to dl^prove the truth of the state- him, with meat and diink as a boarder. A few 
ment was that of a lady who lived in the village, days after the prisoner decamped without pay- 
whose daughter had been married a year pre- mg for his accommodation. At the trial of an 
viously, who stated that she had not sent the indictment for obtaining goods by false pretences 
prisoner to the prosecutor’s shop for the goods, the 3ury were directed that they must be satisfied 
The jury having found him guilty : — Held, that that the pietence was false ; that it was acted 


the conviction might be sustained. Reg. v. 
Burmides, Bell, C. C. 282 ; 30 L. J., M. G. 42 ; 


on by the prosecutrix in supplying the articles 
in question ; and that it was made by the prisoner 


6 Jur. (N.s.) 1310 ; 3 L. T. 311 ; 9 W. E. 37 ; with intent to defraud. The jury having found 


8 Cox, C. C. 370. 


a verdict of guilty, the question was reserved 


On an indictment for obtaining money by false for the court, whether upon the facts the pnsoner 
pretences, if it is consistent with the evidence was entitled to an acquittal : — Held, that the 
for the prosecution that the object of the false direction was substantially accurate ; that upon 
pretence was something else than the obtaining the evidence the jury might fairly infer that the 
of the money, the chaige will not be sustainable, prosecutiix had acted on what she believed ; 
Reg. V. Stone, 1 F. & F. 311. and that from the facts stated it was to be 

inferred that the jury meant she so acted because 
Whole of alleged Pretence need not he Proved.] she believed to be true the statement of the 
— It is not necessary to pi ove the whole of the prisoner, which was m fact false. Reg. y. Burton, 


pretence charged ; pi oof of part of the pretence, 
and that the money was obtained by such pait 
is sufficient. Rex v. II til, E. & E. 190. S. P., Onus of Proof— -Consent— Sale of Farm Stock 
Brenning v. Stevens, 5 L. J. (o.s ) K. B. 48. subject to Bill of Sale.]— S. was tenant of a 

farm, over all the live and dead stock on which, 
Admissibility— Opinion upon Letter sent to ^11 other live and dead farm stock which at 
Prosecutor.]— Upon an indictment for false pre- thereafter should be in or about the 

tences, where the false pretence alleged consists pi^^^ises, he had gi anted a bill of sale. In the 
of an untrue statement of the prisoner with ordinary course of business b. would have been 
reference to his position and occupation, the stock on the farm, but two 

opinion of the person defrauded as to the position uionths after the giantmg of the bill of sale he 
and occupation of the prisoner, formed upon a farm stock which was upon the 

letter received by him from the prisoner, is ad- ^arm, without anything being said as to the 
missible as evidence of the belief of the person ownership of the stock, or as to the existence of 
defrauded in the truth of the false pretence, evidence was^ given by S. 

although it is not necessarily conclusive. Reg. indictment against him for 

V. Ring, 66 L. J., Q. B. 87 ; [1897] 1 Q. B. 214 ; pietences to prove that he had obtained 
75 L. t, 392 ; 18 Cox, C. 0. 447 ; 61 J. P. 329— the leave of the bill of sale holder to the selling 
Q, 0, ' of the stock in question : — Held, that the onus 

lay upon S. of proving that he had leave to sell 
Proof that Goods or Money parted with on the stock, and not upon the prosecution ; that 
Faith of Pretence.]— On an indictment for ob- ^ad by the act of selling the stock represented 
tainmg goods by false pretences, the false pie- himself as being the absolute owner thereof ; 
tence charged and proved being that the prisoner that the prosecutor had paid for the stock 
was daughter of a lady of the same name, re- belief that S. had authority to sell the 

siding at a certain place, there being no evidence same, and was guilty of the offience of obtaining 
that the goods were not delivered to the pnsoner uioney by false pretences. Reg. v. Sumpson, 52 
before her name and address were asked for : — 5 49 J, P. 807 — G. 0. E. 

Held, that there was no sufficient evidence to ulster of Vessel.]-An indictment charg- 

sustam the indictment, it hemg essential on a mg defendants with obt^ning money under the 
prosecution forobtainmggoods by falsepretences pretence that they were the master and 

“•rortht't" s ™-teo"f a vessel then l^ng in a certain port is 


54 L. T. 765 ; 16 Cox, C. 0. 62— C. G. E. 


mt cofc “cllf •• iff! iT’ by showing that no-vessel had arriVed in 

60 L. T. 726 , 15 Cox, C. C. 475 , 48 J. P. 616— answering the 

-CT* A J 1 X T X -n £ defendants’ description. Reg. y. Baroisse, 5 Cox, 

H. offered drapery stock to E. for a sum, q q ggg ^ ^ 


stating it was all right, and not encumbered, and 
E. paid the money and took possession. It was 


Evidence of guilty Knowledge.] — Bonds which 


discovered that a third party held a bill of sale had been stolen in 1883 were found in the 
for double the sum paid, and he entered and prisoner’s possession in 1890. Under an assumed 
seized the stock. H. being indicted for obtaining name, he was dealing with them and selling them 
money under false pretences : — Held, by a ma- to innocent purchasers Held, that there was 
jority of the court, that the conviction must be evidence of guilty knowledge, on which a magis- 
quashed, inasmuch as it did not sufficiently appear trate in this country might commit the prisoner 
that the money was parted with in consequence for trial ; and that, on the assumption that he 
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S. and HV were jointly indicted for false pr 
tences, and for a conspiracy. 


knew that the bonds had been stolen, his conduct 
amounted to a false representation of their 
genuineness, which could not be cured by the 
fact that, the bonds passing freely from hand to 
hand, the innocent purchaser from whom he 
obtained the money would be able to get it back 
again. Pinter^ In re, 66 L. T. 324 ; 17 Cox, 
C, 0.497. 

Admissibility of other Cases to show Intent.] 

—0. was indicted in four counts for obtaining 
money by false pretences from four persons 
named, the false statements alleged being the 
same in all these counts ; in a fifth count for 
inserting, with intent to defraud the Queen’s 
subjects, an advertisement in a newspaper con- 
taining the false statements mentioned in the 
previous counts and obtaining money thereby. 
It was shown at the trial that he had inserted in 
a newspaper an advertisement containing state- 
ments found to be false, ofiering permanent em- 
ployment in the preparation of carte-de-visite 
papers, and adding, “ Trial paper and instruc- 
tions, l,v.,” and giving an address. Six envelopes 
were found in his- possession on his being appre- 
hended, each directed to the address given, and 
containing an answer to the advertisement, 
and twelve postage-stamps. Two hundred and 
eighty-one other letters were produced by a 
post-office clerk. These letters had been ad- 
dressed to 0. under the address given in the 
advertisement, and had been received at the 
post-office like the other letters ; but having 
been stopped by the post office authorities, none 


The 

evidence Vas, that they were ostensibly carrying 
on business as publishers under the name of B. & 
Co., and that H. was the author of a book pub- 
lished by them. To force the sale of the book, S. 


sellers, and inclosed with them vvas a printed 
circular from the firm, offering reduced terms 
for an order of seven copies or more. At the trial 
two witnesses produced a number of such 
letters, some of which had been given to them by 
the booksellers (other than those named in the in- 
dictment) who received them, and some came to 

There were 


them from such booksellers by post, 
no counts in the indictment alleging any intent to 
defraud these particular booksellers. It was also 
proved that H., after the frauds charged, had re- 
presented himself as B. & Co. : — Held, that the 
letters were admissible without calling the book- 
sellers who actually received them. Beg. v, 
Stenson, 25 L. T. 666 ; 12 Cox, C. C. 111. 

Eepresentations made after Fraud committed.] 

— Eepresentations of the accused after the frauds 
charged, are admissible. Beg. v. Stenson, 25 
L. T. 666; 12 Cox, 0. C. 111. 

Evidence is admissible of false pretences dis- 
tinct from and made prior to those charged. A 
reiteration by the defendant of the false pre- 
tence alleged, made subsequently to obtaining 
the money, and to persons other than the 
prosecutor may be proved in evidence. Beg. v. 
Hamilton, 1 Cox, C. C. 244. 

Letter Written by Prisoner’s Solicitor — 


at the post-office before production at the trial, 
and each contained twelve stamps. The two 
hundred and eighty-one letters were admitted : — 


1 
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cleeci on the part ’oAhe prLeoution°did not*^! eouS^a le\te 

elude the parol evidence of the false nretenopc! • % letter containing the money obtained 

and that, if the deed was a part of the^soheme to receivtl fn^®h ''’hioh the pi-isoner 

efleot the fraud, the prisoner should be f“ md 4 o fif« lo ^ 7 Geo. 

§“^"^286 "• ^ ; 2 M. i^risdioW wh^rfthro^^^^^ 

pleted, the prisoner might be tried 

letters— Duty of Prosecuting Counsel to have >,bnn!S,™“^ *?® the 

them Eeaa.]-On an indictmint for obtaiS ’ P“’‘ 

money by a false pretence that a parcel contain^ pSce false pretence, and thefalse 

all letters written by the prosecutrix to thp nn* Krr>.rv made to the prosecutor in the 

soner and which he had promised/in considera- preteTce’ wn letter containing the false 

t!On of the money, to give up, the counsel for the post-office 

prosecution is not bound to have the letters fnr +iint ’ flm prisoner made his agents 
read, although the counsel for the prisoLr r^av 642 M Dears. C. C. 

cross-examine as to the contents of Ly of t^^^^ fw B^So/yCox p’ p'r’nrf ^^8 ' 

and have any read for that puroose nA . 

Colueciyd F. & F. 104. ^ ^ ^ i^^^ictment for obtaining money by a 

false pretence whhih was alleged to have bien b^^ 

, _ Infancy of Prisoner-How Proved.]-On an Siofers"" of ^ 
indictment against a defendant for obtaining Se rS appearing that, 

goods by falsely pretending that he was of fun with them in Westminster,, 

age, a pka of infancy in an action brouSrt sworn Wo . 

against him is not admissible for the purpose" of drewun a m/nStf that they, on the faith of it,, 
proving that he was a minor. Me//, v. ^wEhohX to the ’ operated as an authority 

4 Oox, C. C. 277. ^ to toe paymaster-general to pay a certain amount , 

to the prisoner (as compensation under 7 & 8 

frau“r“ to 

tences. But whether there was any intent to Gained by means of the minute heiX 

defraud, the jury consider there is not sufficient matter of renulatL 

evidence, and therefore strongly recommend the ceeding ; and that \heref nr a +i 

reservFueW nght, fnd th^n^L^^^^^ 

that the ^ei diet was not separable, and that as v. Cooke, 1 F. & F. 64 ^Ppoited. 

the latter part of it negatived the intent to de- 

rraud, without which the previous portion of the Other Caspsi Haa i 1.4. • 

verdict could not have been found, the convic! nretehcp. ' 

tion must be quashed. Bee/, v. Omv 17 Cox Fhem infr. o afterwards brings 

C. C. 299-C. C. E. ^ ^ he is apprt 

Saa them, cannot be indicted for the 


IS. Yekije. 

Posting letter.]— A false pretence was marie 
by letter in Nottingham, England, and posted 
there to and received by a person in France In 

AnnCAr-vnAA AA a4.‘ 4-T-..-. 


a-ppa^;.’ ♦ 7, — ue inciicrea tor the 
offence in the county, but must be indicted in 

Mcff. V. Banbury, L. & C. 128 ; 31 L. J , M C 88 •' 
nart?7® of different 


II tome prisoner at Nottingham, who cashed the ™ “"st be proved in the 

cheque in England :_Held, that the ptoq Hex ^ 

was properly indicted and tried at Nottingham ^ ^ D' D. 700 ; 5 D. & E. 616. 

Reg. V. Holmes, 53 L. J., M. C. 37 ; 12 0 B d' 

343. ’■ D5 Cox, C. C. 19. Eeceivisg PKOPBRTr obtaiked by 

Where a prisoner, in a begging letter, which Pretences. 

contained false pretences, and was addressed to Receiver — ^When Guiltv 1 Ha +u a • i 

the prosecutor, who resided in Middlesex, re. indictment w ree=,-,„-„iY:fcD,“ toe trial of an 


the F®-®-tor,Vhrre7cMqrMrdXi;rr“ indl 

containing a%st have been to 

office Older foi money, in a post-office in Middle- jury is not satisfied ^ Pretences, if the 

sex, to be forwarded to the prisoner’s address in the goods were obtsiw Prisoner knew that 

Kent -Held that the venul was rightfy laid S receiver is entiSed^ r^^^ toe 

Sr the money %i»es, 3 Car. & K 327 ^“'l^tted. Rog. v. 

mltF° oo“®tonte^^ •<^.A.d27. 

master in Middlesex his agent to receive it 4ere Indictment 1— wi, 

for him ; aiid that, consequently, there was a Derson wftVi u indictment charges a 

receipt of the monoy orde'r by the nriAonor tfinm t.r ^ received goods, knowing 

Within the county of Middlesex Bery v false ureter 

1 Den. C. 0. 551 ; 4 New Sess c£ 35^ ^ ““7 to set out in the iSS the 

L. J M. ,0.162; 14 Jur. 533 ;®tcox a 0 198 were Sned! 

The prisoner wrote and posted in a county a 2o s'® Is’.® ’ m ' r ’ 1 Q. B. 

letter containmg a false pretence to the prosecu- 18 Cox G ’0^46 K. 24; 

tor. who received it in a borough. The prosl Per6haite t - Tr a i 

— - ® ^ It IS only necessary to set— ■ 
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with. “ reasonable certainty” the ingredients of Obtaining by False Pretences.] — ante, 

the offence with which the prisoner is charged, col. 1228. 

li. 

20. Effect of False Pretences on F. FORGERY AND UTTERING FORGED 
Contracts. INSTRUxMENTS. 


E. FALSIFICATION OF ACCOUNTS. 

Making and concurring in making False 
Entry,] — B., a collector in the employment of 
N., collected on the 22nd February from Shep- 
pard 8L 14,!?. U)?f. due to N. The ordinary course 
of business was for B., at the end of each day, to 
account to E., N.’s cash clerk, for moneys col- 
lected during the day, E.'s duty being to enter 
payments accounted for by B. in the cash-book. 
On the evening of the 22ud February B. gave E. 
a slip of paper on which he had written, “ Shep- 
pard, on account, 57.,” which E. copied into the 
, cash-book, believing it represented the whole 
amount collected by B. from Sheppard : — Held, 
that B. was rightly convicted under s. 1 of the 
Falsification of Accounts Act, 1875. Ilea, v. 
Butt, 51 L. T. m ; 15 Cox, 0. 0. 564 ; 49 J. P. 
238. 

' ; Embezzlement by.]— ante, col 1176, et 

lllll t h ' 


A. FOBGEBT. 

1. General Principles. 

Definition,]— Forgery is the false making of 
an instrument, which purports on the face of it 
to be good and valid for the purposes for which 
it was created, with a design to defraud any 
person or persons. Bex v. Jo7ies, 2 East, P. 0. 
991. 

There must be a Document.]— A forgery must 
be of some document or writing ; therefore the 
painting an artist’s name in "the coiner of a 
picture, in order to [lass it off as an original 
picture by that artist, is not a forgery. Ben, 
V, Ckm, Dears. & B. 460 ; 27 L. J., M. C. 54 ; 
3 Jur. (N.s.) 1309 ; 6 W. R. 109 ; 7 Cox, C. C. 
494. 

B. was in the habit of selling certain powders, 
wrapped in printed papers, describing their use, 
and having a printed signature at the end. The 
prisoner had a number of wrappers printed in 


Conviction — Revesting of Property — Sale in 
Market overt. ]^ — The owner of goods, induced by ^ 
fraud, parted with them under a voluntary con- 
tract of sale which vested the property m the 
fraudulent purchasers- The goods were then 
sold in market overt to a purchaser without 
notice of the fraud. The fraudulent purchasers 
were afterwards, upon the prosecution of the 
original owner, convicted of obtaining the goods 
by false pretences. The judge before whom the 
prisoners were tried refused to make an order of 
restitution : — Held, that under 24 & 25 Viet. c. 
96, s. 100, the property in the goods revested in 
the original owner upon conviction, and that he 
was entitled to recover them from the innocent 
purchaser. Moyce v. Xewhigfon (4 Q. B. D, 32) 
overruled. Bentley v. Ttlnumt, 57 L. J., Q. B. 

18 ; 12 App.Cas. 471 ; 57 L. T. 854 ; 36 W. R. 
481 ; 53 J. P. 68— H. L. (E.) 

W. purchased and obtained delivery of certain 
‘ sheep from the defendant by false pretences. The 
plaintiif purchased the sheep from W. and paid 
W. for them without knowledge of the fraud, 
the defendant having done nothing in the mean- 
.time to avoid the contract between himself and 
W. The defendant finding that the sheep were 
on the plaint lif’s premises retook possession of 
Them ; W. having been convicted of obtaining 
the sheep by false pretences on the prosecution 
of the defendant : — Held, that the effect of 24 & 
25 Viet. c. 96, s. 100, was not to revest the pro- 
perty in the sheep in the defendant as against 
the plaintiff, wlio had acquired a good title to 
them before the conviction, and consequently 
that the defendant was liable in an action by the 
plaintiff fur the value of the sheep. Moyce v. 
Newington, 48 L. .1., Q. B. 125 ; 4 Q. B. D. 32 ; 
30 L. T. 535 ; 27 W. R. 319 ; 14 Cox, C. 0. 182. 
.8ee also Cmidy v. Llndmy, 45 L. J., Q. B. 381 ; 

1 Q. B. D. H48 ; 84 L. T. 314 ; 24 W. R. 730 ; 
18 Cox, C. C. ir>2 ; and 46 L. J., Q. B. 238 ; 2 
B. D. 96 ; 86 L. T. 345 ; 25 \V. R. 417 ; 18 
Cox, C. C. 588 — C. A. But this point was not 
raised in N. C., 47 L. J., Q. B. 481 ; 3 App. Cas. 
459 ; 38 L. T. 573 ; 26 W. R. 406. 


A. Eorg’ery. 

Gemy^al Pninelplcyy, 1252. 

Bavtlcular Openee^s. 
a. Bank Notes, 1254. 

5. Bills of Exchange and Promissory Notes. 

i. The Offence, 1256. 

ii. Indictment, 1262. 

iii. Evidence, 1264. 

c. Cheques, 1265. 

(1. Deeds or Bonds, 1267. 

e. Orders and Proceedings of Magistrates, 

1269. 

/. Records, Judicial and Ciiiial Process, 

1270. 

(J. Registers of Births, Marriages, and Deaths, 

1271. 

It. Stamps and Marks on Plate, 1272. 

i. Trade Marks, 1273. 

j. Warrants, Orders, Undertakings, Re- 

quests, and Receipts for Good^ or for 
Money. 

i. In Respect of Goods, 1273. 

ii. In Respect of Money, 1276. 

ill. Indictment and Evidence, 1284. 
li. Wills. 1287. 

7. Other Instruments, 1289. 

. Indictment, Evidence, and Pmctlce. 
a. Parties Indictable, 1290. 

1). F’orm and Contents of Indictment, 1291. 

c. Proof of Possession, 1291. 

d. Allegation and Proof of Intent to De- 

fraud, 1202. 

e. Evidence Generally, 1294. 

/. Jurisdiction to Try, 1297. 

g. Election of Forgeries, 1297, 

h. Power to Seize Forged Instruments, 

1297. 

B, Uttering* Forged Instruments. 

1. l\liat is an Etfermg, 1298. 

2. Evidence and Trial, 1303. 

C, Effect of Forgery, 1306. 
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imitation of B.’s, so as to deceive persons of or- 

!inf 1 ^ i sold spurious powders 

Tli u'd' *i“"® powders ; and 

Hel(f flint fr ;- 

flelcL, that tliere was no forgery. Jim v Smith 

Dears. & E. m-. 37 L J W P ?iT'. /t ’ 

(if.S.) 1(103 ; 0 W. E. 495; 8 Cox, C.' 0 3^ 

Prima facie Resemblance. 1— In foiirerv thorp 
?/theTn*^st™“ resemblance ; it is sufficient 

6 Col c: c.® st: '’• 


ai^prehendecl and never, in fact, uttered by him 

(.ne’^to^M ^’orging- an order from 
sdier/nls tnT^ certain goods contained in a 
schedule to his aoconnt, and to appropriate part 

intent “^5°“®?' ^ pc forger’s own use, done with 
intent to defraud the principal, is forgery at 
rammon law^ though the fraud is not eflected. 
Rex y. Ward, 2 East, P. 0. 861. -uoooeu. 


By niaking Mark.] — To make a mark in the 

Sfr? of retent to defraud 

V rl’ whose name is assumed, is forgery. 
1 . Runn, 1 Loach, G. 0. 57 ; 2 East, P. 0. 

w°'?® Marksman’s Assent.]— The 
i/of '-'teects that the votes for the 

f members of local boards of health 

shall be given by moans of voting papers, and 
. ^ 0 , if aiH" voter cannot write, he shall 
affix his mark at the foot of a voting pmiei iii tho 
piesenoe of a witness, who shall attest and write 

e™w off f 'ff vctor against the name of 

^'oter intends to 
I 1 Ir took ^ 

candMates, went to 
assist iiTflhfs T "'f® "'®''® "rerksnien, to 

fbtsif oll 1 ^ “rel having 

Obtained the ex])russ or imphed consent of voters 

Withfho filted up the papers 

and put their own names as attesting witnesses 

Tf tt" ,if ""ff' ^'Snatm-a or 

of the piirtios < hemselves :— Held, that this did 

iff oftei'gefy at common 

lav . J{ '(j. V. IlurUhorn, 6 Cox, C. C. 305. 


Where no Person to be Defrauded.]— A man 

stmment, with intent to defraud^ though there is 
no person in a situation to be defrauded by his 

^fo.uf/ieHir ’.ls^^’^-^- 
■\Uiere a person had made alterations in a 
Mm'geons, to make it 
appeal to be a document issued by the oolleo'e to 
him and had hung it up in his hohe, and s« 
It to ceitain persons, it was found by the case 
resen-ed for the court that he had no intent in 
forging to commit any particular fraud or spe- 
cifio wrong to any individual:— Hold that he 
could not be convicted of forgfrf ’ B% v 
Dears. & B. 3 ; 25 L. J.. M. C. 78 • 2 
Jur. (Kr.S.) 403 ; 4 W. B. 509 ; 7 Cox, C. C. 122.^ 

2. Paeticulae Offeistces. 

a. IBank iMotes. 

banlfff® ®*’l~®‘'^reg to a confederate a forged 
bank irate, that he may utter it, is a disposing 

9'®“'®®^- Pf'lmef, R. | 

L. 72 , 1 Bos. & P. (N.E.) 96 . 2 Leach C P q 7 « 

b'^R V. Warwick, 2 Stark 380 ; 20 


Affixing Seal — Sennine Signature.] — Afflxine 

f®,’^’™,® «fereature to a doonment 
which IS invidiil iwtlwut a seal is a forgery. Rm. 
V. C'iiUm/>, 1 Cox, C. C. 57. ^ 

Oue of several Siguatures.]-Forgeiy will lie 
for one .sigiiat uro only to anoint “and several 

^ f “i f Signatures be genuine. 
V. UivhxrdH^ 1 Cox, C. C. G2. 

Alteration of Document.]— It is a foi-oerv to 

fmfkf party has pre“ioiislv 

foiled himself ; and he may be convicted of 
forging and uttering it in the state to which it 
was so altered. Hex v. Kinder, 2 E.ast, H C. 

Contents Unknown by Party Signing. ]- 

It is not forgery trandnlontly to procure a pfity’s 
Signature to a tlocnment, the contents of which 
ha-re been altered without his knowledge. jRcti 
V. Chadwick, 2 M. & Rob. .545. 

Nor is it forgery fraudulently to induce a per- 
son to execute an instrument on a misrepresenta 
ton of its contents. Beg. v. f S. 1 “fb: 


1^0 uttering Hecessarv.l 

>.,4! 


although the note was found in his custody when 


I o “ forging.]- The changing the fiom-e 
[ 2 mto the figure 6, in a bank note 020? lo 
nntp^’ V ‘■'rel counterfeiting^ a bank 

note. Bex v. J)awscn, 1 Stra. 19 ; 2 East, P. c! 

So, tho altering a banker’s ono-ponnd note bv 
substituting the word “ ton ” for the word “one ” 

note K to be ’a 

^ A forged bank note, although the word 
pounds IS omitted in the body of it and 
there is no water-mark in the paper is a onnr> 
payment of money Mex r 

58f 7 ’d 423; 2Arn. 

Expunging, by a certain liquor, a notification 
of payment of part of the contents of a baS 
bill written on the face of it, would sustain an 
indictment on 8 & 9 Will. ’ 3 , c. 20, “ for 
lasing out an mdorsement on such bill. Be’x v 
R<Pa, 2 East, P. C. 882 ; 3 P. -Hrms. 419 
Jhe counterfeit making of any part of a 

genuine note, which may give it a grater L- 

leuc.v is forgery ; therefore, if a note is winde 
pajrable at a country banker’s or at his banker’s 

ianra°of?haT l“o^f'‘’’ 1* *° alter the 

name 01 that Loudon hanker to the name of 

anther London banker, with whom the Saker 

S tlS firat^ feitere 

ot the hist. Bex v. Treble, 2 Taunt 32S • 9 

Leach, 0. 0. 1040 ; E. & R. 164 . ^ 

Bngraving— Whether Aot extends to Scotch 
40—2 












I 


r ■ 

•ST- 


1255 CEIMINAL hKW—Aoainst Property of IndinchaU. 1256 

Baaks.1— The U & 25 Viot. c. 98, s. 16, extends I the two guilty who gave the order. The third 
to the engraving in England without authority of prisoner was acquitted, licf/. v. Jlii~eau, J tai. 


notes purporting to be notes of a banldng com- ^ 
pany carrying on business in Scotland only, not- 
withstanding that s. 55 enacts that nothing in 
the act contained shall extend to Scotland. 

V. BvaolienPidae^ 37 L. J., M. C. 3B ; L. E. 1 G. C. 
133 ; 18 L. T, 369 ; 16 W. E. 816 ; 11 Cox, C. 0. 
96. See aUo 33 & 31 Viet. c. 58, s. 7. 

“Note,” what is.] — Engraving a plate for a 
£ IQ wm a na 


& P.676. 

What is a Foreign Note.] — The 11 Geo. 

4 & 1 Will. 4, c. 66, s. 18, applied to plates of ]>ro- 
missory notes of persons caiiyiug on the ImsincbS 
of bankers in the province of Upper Canada. 
Beg. V. Jlanmn^ 9 Car. & P. 11 ; 2 M. G. 0. 
11 . 

The forging and uttering a Prussian treasury 


portforok a note for the i-ajauent of one dollar was witWn 

similar to s. 19 of 24 & 25 Viet. c. 98. Beg. v. 13 Geo. 3, c. Ip- ^ 1- ,P'’'p .p tC 

Valler, 1 Cox, C. 0. 84. Moore, 1 ; 3 Br. & B. 201 , 10 Puce, hb , B. &, B. 

SuS rSiiS "Ti. « 0„. S, e 189, „«.e ,, — taw 


employ he represented himself to he w-ere the they imported on the face of thaw-hole instru- 
vondo'rs. A plate was accordingly made and de- ment an undertaking or order for payment o 


vendors. A plate was accordingly made and de- 
livered to him, when he was immediately appre- 
hended with the plate in his possession, and was 
tried and convicted upon an indictment framed 
upon the 11 Geo. 4 & 1 Will. 4, c. 66, s. 18 : — 


Indictment — ^Form, and Contents.] — In 

an indictment for forging, the words, purport- 


Held, that by the word “note” is not meant ing to he a bank note,” mean tliat the instrument 
merely the obligation or writing, but the whole upon the face of it appears to be a bank note ; 
paper or thing which circulates as a note ; and o-nd the want of such appearance cannot he 
therefore the border or ornamental margin is part supplied by the representation tiie paity utter - 
of a note within the meaning of the statute. io.g it. Be, v y. Jones, 1 Leach, 0. G. 204 ; 2 East,, 
Beg. V. JCelth, Dears. G. C. 486 ; 3 G. L. E. 692 ; P. C. 883 ; 1 Dough 302. ^ „ 


24 L. J., M. C. 110 ; 1 Jur. (N.S.) 454 ; 3 W. E. 
412 ; C Cox, C. C. 533, 

Extrinsic Evidence.]— In order to ascer- 


Where an indictment on 41 Geo. 3, c. 57, s. 2, 
stated that the prisoner knowingly and without 
any authority from a certain corporate ^company 
called, &c., had in his custody a certain plate on 


tain whether that which was engraved on the 'whicli \yas engraved part of a promissory note, 
plate purported to be part of the note, extrinsic purporting to be the promissory note of the 
evidence is admissible, and for that pnrpose the companj^ ; and it appeared that this company 
jury may compare the plate with a genuine note carried on the business of bankers, although in- 
of the company. Jh. corporated for a totally diifcrent purpose : 

Held, that the indictment was bad, having 
Engraving plates for Foreign Note.] — IMaking omitted to aver that the company “carried on 
on a glass plate a positive impre&sion of an the business of bankers.” Be,v v. Cata_podi^ E. 
undertaking of a foreign state for the payment & E. 65. 

of money by means of photography, without law- A bank post bill cannot, in an indictment for 
ful authority or excuse, is a felony within 24 & forging or uttering, be descrihcd as a bill of ex- 
25 Viet. c. 98. Beg. v. Blnuldi, L.‘& C. 330 ; 33 change ; but it may be described as a bank bill 
L. J., M. C. 28 ; 9 L. T. 395 ; 12 W. E. 87 ; 9 of exchange. Be(G v. Birltett, E. & E. 251. 

Cox, C. 0. 391. 


Jointly employing Innocent Agent.] — 

Three foreigners were indicted for feloniously 
engraving and making tw'O parts of a promissory 
note of the Emperor of Eussia. The plates w^ere 
engraved by an Englishman, w^ho w'as an inno- 
cent agent in the transaction. Two of the 
prisoners only were present at the time when the 
order was given for the engraving of the plates ; 
but they said they were employed to get it done 
by a third person, and there w'as some evidence | 
to connect the third prisoner with the other 
two in subsequent parts of the transaction. The | 
questions left to the jury were — first, whether 
the other two, who gave the order for the 
engraving, knew the nature of the instrument ; 
and secondly, whether all three concurred in the 
order given. The judge told the jury that, in 
order to find all throe guilty, they must be satis- 
fed that they jointly employed the engraver, but 
that it was not necessary that they should aE be 
present when the order wall given, as it would 
be sufficient if one first communicated with the 
other two, and that all three conferred in the 
employment of the engraver* The jury found 


b. Bills of Exchange and Promissory 
Notes. 

i. The Offence, 1256. 

ii. Indictment, 1262. 
hi. Evidence, 1264. 


i. The Offence. 


What are.] — An instrument payable to the 
order of A., and directed “ at Messrs. F. & Co., 
bankers,” may be described as a bill of exchange 
in an indictment for forgery. Beg. v. Smith, 2 
M. C. 0. 295. 

A writing directed to A. & Co., requiring them 
to pay the bearer on demand a sum of money, is 
not, on an indictment for forgery, a hill of ex 
change. Beg. v. Oiirry, 2 M. 0. 0. 218. 

A document in the ordinary form of a bill of 
exchange, but requiring the drawee to pay to Ms 
own order, apd purporting to he indorsed by feo 
drawer, and accepted by the drawee, camofc, in 
an indictment for forgery and uttering, he 


concurred in the treated as a hill of exchai 
The jury found 1 2 M. & Bob. 362. 
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An instrument drawn by A. upon B., requiring 
Mm to pay to the order of 0. a certain sum, at a 
certain time, “ without acceptance,” is a bill, and 
may be so described in an indictment for forgery. 
Meg. V. Kinnem% 2 M. &: Rob. 117. 

A promissory note for the payment of one 
guinea in cash, or Bank of England note, was not 
a note for the payment of money within 2 Geo. 
2, c. 25. Bex v. Wilcoch^^ 2 Russ. 0. & M. 
905. 

A person forging a seaman’s advance note 
cannot be indicted for forging or uttering it as a 
promissory note. Beg. v. HoiLne, 11 Cox, C. C. 
320. 

A promissory note made payable to a number 
of persons associated together under the name of 
the Temple of Peace United Lodge of Odd- 
Fellows is good on the face of it, and will support 
an indictment for forgery. Beg, v. Clarlmm, 1 
Cox, c. c. no. 

A bill payable ten days after sight, purporting 
to have been drawn upon the commissioners of 
the navy by a lieutenant for the amount of certain 
pay due to him, was a bill of exchange within 
2 Geo. 2, c. 25. Bex v. Clusliulm^ R. iic R. 297. 

Invalid in Form.] — Forging a bill or a note 
for less than 20.?. or 57., which does not comply 
with the requisites of 17 Geo. 3, c. 30, or any 
other bill or note which the legislature has 
declared void, is not within the statutes against 
forgery. Bex v. 1 Leach, C. C. 431 ; 2 

East, P. C. 954. 

On an indictment for forging a note, it ap- 
peared that it was not payable to the bearer on 
demand, or payable in money ; that the maker 
only piomised to take it m payment, and that 
the requisitions of the 17 Geo. 3, c. 30, were not 
complied with : — Hold, that the foigery of such 
an instrument was not the subject of an indict- 
ment at common law. Bex v. Bicrhe^ R. & R. 
493. 

An order for the payment of prize-money, 
signed in the name of a seaman, was a bill of 
exchange within 7 Geo. 2, c. 22, the forgery of 
which was felony, although the requisites of 
32 Geo. 3, c. 34, s. 2, had not been complied 
with. Bex v. 2BlntoHli^ 2 East, P. 0. 942, 956 ; 
2 Leach, C. C. 383. 

Signature need not he a Fac-simile.] — In order 
to complete the offence of forgery, the signature 
need not be an exact fac-simile of that of the 
person represented, ami a slight variance, if not 
such as would under the circumstances put a 
person on inquiry, will not suffice to take such a 
forgery out of the definition of the offence, when 
applied to the falsely putting the name of an 
existing person to an instrument, without autho- 
rity, for the purpose of fraud. P. M. promised 
to get his mothei -ill-law, ‘‘ C. W.’s.” name to two 
notes. He brought the two note*, which in the 
meantime he had got his wife to sign by her 
maiden name, ‘‘ A. W.,” and handing them over, 
•saying, “ Here aie the notes.” On his trial fur 
forging and uttering these notes, the jury found 
him guilty, being of opinion that, when he got 
Ris wife’s signature to them, he intended to pass 
them as the notes of his mother-in-law : — Held, 
that the conviction was right, and the question 
which had been thus put to the jury was the 
<5orrect way of leaving it to them. Meg. v. ' 
Mahoiig, 6 Oox, C. G. 487, 

Inchoate Negotiable Instrumeat— No Drawer’s 


Name.] — H. purchased goods upon the terms that 
he should give to the vendors his acceptance for 
the price, indorsed by a solvent third party. 
The vendors sent to him for such acceptance and 
indorsement a document in the form of a bill 
of exchange, for the price, but without any 
drawer’s name thereon. H. returned this docu- 
ment accepted by himself, and with what pur- 
ported to be an indorsement by a solvent third 
party. This indorsement was fictitious and had 
been forged by H. No drav er’s name was ever 
placed upon the document : — Held, that the 
document was not a bill of exchange, as it bore 
no drawer’s name, and that H. could not be 
convicted of feloniously forging or feloniously 
uttering an indoisement on a bill of exchange, 
Meg. V. Harper, 50 L. J., M. C. 90 ; 7 Q. B, D. 
78'; 44 L, T. 615 ; 29 W. R. 743 ; 14 Oox, C. 0. 
574. 

Semble, that he might have been convicted of 
a common-law forgery. 11). 

The acceptance to what purported to be a bill 
of exchange was forged. At the time, however, 
this was so forged, the document had not been 
signed by the drawer : — Field, that the docu- 
ment, not having the signature of the drawer 
attached to it at the time the acceptor’s name 
was forged, was not a bill of exchange. Meg. v. 
Mopseij. II Cox, 0. C. 143. 

To constitute the forgery of a hill of exchange, 
the instrument must be a complete forging ; an 
acceptance to an instrument m the form of a 
bill, but without the drawer's name, is not within 
the statute. Beg. v. Buttcrwicli, 2 M. &: Rob. 
196. 

The foiging a note which, for want of a sig- 
natuie, was incomplete, was not within the 
statute which made forging notes capital. Mex 
V. Pate man, R. k R. 455. 

No Drawee’s Name.] — An indictment for 

uttering a false bill of exchange is supported by 
proof of uttering an instrument in form of a bill 
with a forged acceptance on it, though there is 
no person named as drawee in the bill. Meg. v. 
Hau'Jies, 2 M. C. C. 60. See Beta v. Meynold.^, 9 
Ex. 410. S. C. (^In error), 11 Ex. 418 ; and 
Fielder v. Mai'sliall, 9 0. B. (N.s.) 606 ; 30 L. J., 
0. P. 158 ; 7 Jur. (N.S.) 777 ; 3 L. T. 858. 

Payable to or Order.]— Where a 

prisoner was indicted for forging a bill, and the 

bill was payable to or order : — Held, that 

there must be a payee ; forging an instrument 

payable to or order is not sufficient. Mex 

i V. Mandall, R. & R. 195. 

j On Unstamped Paper.] — Forging on un- 

j stamped paper a bill or a note which requires a 
i stamp, is as much an offence as if it was on 
stamped paper. Mex v. Huwlie.^woo(l, 2 Term 
I Rep, 606, II. S. P., Mex v. Horton, 2 East, P. C. 
955 ; Bex v. Beculht, 2 Leach, C. 0. 703 ; 2 
East, P. C. 956. 

Negotiability of, not Essential.] — It was not 

necessary that a note should be negotiable, in 
order to be a note wdthin 2 Geo. 2, c. 25, so as to 
be the subject of an indictment for forging or 
uttering it. Bex v. Box, R. k R. 300 : 6 Taunt. 
325, 

Bill made after Signature forged by another.] 

—If the prisoner writes another’s name across a 
blank stamp, on which, after he is gone, a third 






counted, as it was too large, and proposed that 
two bills for BOOL each should be substituted ; 
one for BOOL was drawn by B., and aoceptii by 
A. : B., upon this, pretended to destroy the 
1,000/. bill in A.’s presence, but did not in fact 
destroy it ; on the contrary, he altered it from 


change, it is proved that the prisoner assumed a 
false name for the purpose of pecuniary frauds 
connected with the forgery, the drawing, accept- 
ing. or indorsing of such bill of exchange, ^lnt> 
such false or assumed name, is forgery. Hex 
Peacock^ R. & B. 278. 


CEIMINAL 


-Against Projicrty of Indicidmds. 


person who is in league with him, writes a bill a bill at three, to a bill at twelve months : — 
of exchange Semble, that this is not a forgery Held, that this was foiacry in B., with inteiit t& 
of the acceptance of a bill of exchange by the defraud A. Ilex v. Atlunhon, 7 Car. k 1\ GG9, 
prisoner. Pea. v. Covke^ 8 Car. & B. 582. . ^ 

Drawing Bill or Bote m Bame of Bon^ 
Indorsement, when Borgery.] — Discharging a existent or fictitious Person or Firm.]— If a 
genuine indorsement, and inserting another, is person authorises another to sign a note in his- 
altering the indorsement, and foigery. Pcx v. name, dated at a particular }dace, and made 
Sirkett^ B. & B. 251. pajnble at a bankers ; and the peisvni in whose 

A bill of exchange made payable to A., B., C., name it is diawii represents it to be the name oS 
D., or order, executrices. The indictment another person, with intent to deft and, and no 
charged, that the prisoner forged on the back such person as the note and the reiue^entation' 
of the bill a certain forged indorsement, which import exists, this is forgery, for it is a false 
indorsement was as follows (naming one of the making of an instiument in the name of a non- 


executrices) : — Held, a forged indorsement, existing peisoii. Hex v. Parhs, 2 Leach, (J. C. 
Beg. V. Wmterhottom, 2 Car. & K. 37 ; 1 Den. 775 ; 2 East, B. C. 9G3, 992. 

C. C. 41. A person who has for many yeais been knowB 

The forging of an indorsement in this country by a name which was not htsovn, and after- 
on a bill drawn abroad on a person in this wards assumes his real name, ami iu tiiat name 
country and payable in this country was an draws a bill of exchange, is not guilty of forgery,, 
offence within 39 Geo. 3, c. G3. Beg. v. Boherh, though the bill was drawn for the put poses of 
7 Cox, C. C. 122 ; 7 Ir. 6. L. B. 325. fraud. Bex v. Aiekle^, 1 Leach, C. C. 438 ; 2 

Where a prisoner pnt a fictitious name on a East, P. C. 968. 
bill he maj^ be convicted of foiging the indorse- Assuming and using a fictitious name, though 
ment, although it docs not correspond with the for the purposes of concealment and fraud, will 
name in the body of the bill, if the jury find not amount to forgery, if it was not for that very 
that he did so for the purpose of defrauding any fraud, or system of fraud, of vhicli the forgery 
of the persons mentioned in the indictment, foimsapart. Bex y. Bofitlen, 11. IL 2ij0. 

Beg. V. Parke^ 1 Cox, C. C. 1. Where a prisoner fraudulently used the name 

Indoising a bill in a fictitious name is a of another person for the purposes of his trade,, 
forgery, though the bill would have then been and afterwards accepted a bill in that name : — 
equally negotiable if indorsed by the prisoner in Held, that he could not he convicted of forgery^ 
his own name, if the fictitious name was nsed m unless when he first assumed the fictitious name 
order to defraud. Box v. Mankall^ B. &; B. be contemplated the making of that specific bill. 
75. S, P., Bex V. Taft, 1 Leach, C. C. 172 ; 2 Beg. v. 5 Cox, C. C. 290. 


East, P. C. 959. 


- By Person knowing he has no Title.]- 


A bill drawn in fictitious names, where there 
are no such persons existing as the hill imports, 
may be a forgery. Bex v. Wilkeis, 2 East, P. C. 


If a bill of exchange, payable to A. or order, 957) 

gets into the hamls of another pei-son of the felony to forgo the name of a person, 

same name as the payee, and such peison, know- although such pci&on never existed. IlciG v. 
ing that ho was not^ the real^ poison in whose Boltand, 1 Leach, C. C. S3 ; 2 East, P. C. O.iS. 
favour it was drawn, indoisos it, he is guilty of 'Writing the acceptance of an oxiNting person 
a forgpy. Mead v. 4 Term Bep. 28 ; 2 -to ^ bill of exchange without authoiity, or the 

B. B. 314. name of a film or person non-existnig, in accept- 

Alteration of Amount.l-Altering a bill from ‘"'“f ^ 

a lower to a hidier sum is forgmg it ; and a rf a person writes an acceptance in his mm 
person might lAve been indicted on 7 Geo. 2, represent a fictitious film, with intent 

c. 22, for forging sueli an instrument, although is a forgepacceptanee ; f, .r if an 

the statute had the word “alter” as well !as acceptance represents a fictitious him. it is the 
“forge.” Hej- v. Teugne, E. & E. 33 ; 2 East, P. represented a fictitious person. 

Q qI'q ’ ’ ’ 7. Bogen, 8 Car. & P. 629. 

’ * If a person gets another to accept a hill in his- 

Filling in Larger Sum than Authorised.]— If name, intending at the time to represent 
a person, having the blank acceptance of another, such name to be the name of another person, for 
is authorised to write on it a bill of exchange for purposes of fraud, it is a forgery. Beg. v. 
a limited amount, and he writes a bill of exchange Mitchell, ^ 1 Den. C. C. 282. 


for a larger amount, with intent to defraud either 4 
the acceptor or any other person ; this is forgery, 

Bex V. Hart, 7 Car. k P. 052 ; 1 M. G. C. 486. Vm 
S. P., Beg. V. Bateman, 1 Cox, C. C. 186. 

What is or is not a false making of a bill of 
exchange, is a question of law. Ih. 


A receipt indorsed on a bill of exchange in a> 
fictitious name is a forgery, although it does not 
purport to be the name of any particular person. 
Bex V. Taylor, 1 Leach, C. C. 215 ; 2 East, P. C. 


exchange, is a question of law. Ih. Signing a money order in an assumed name is 

forgery, if the name was assumed to defraud the 
Alteration of Date.] — A., being in want of person to whom such order was given, though 
1, COOL, applied to B., who drew a bill for that the prisoner had borne other names unknown to 
amount, which A. accepted, payable at three the prosecutor, who knew him only by the 


months after date. In a few <lays B. came to A., 
and said that he could not get the 1,000/. bill dis- 


assumed name. Bex v. Francis, R. & B. 209. 

If, on an indictment for forging a bill of ex- 
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Where a name made use of by a prisoner in a ! 
forged instrument is assumed bjr him with the ' 
intention of defrauding the prosecutor, it is 
forgery, though the prisoner’s real name would 
have carried with it as much credit as the 
assumed name. Bc,e v. While y, R. & R. 90. 

Adding Address to Name of Drawer.] — Putting 
an address to the name of a drawer of a bill of 
exchange while the bill is in the couise of com- 
pletion, with intent to make the acceptance 
appear to be that of a different existing person, 
is forgery. v. Blenhifmp, 1 Den. G. C. 276 ; 
2 Car. & K. 531 ; 17 L. J., M. C. 62 ; 2 Cox, C. 0. 
420. 

Address of different Person given, tKough 
Name the same.] — If there are two persons of 
the smne name, but of different descriptions or 
additions, and one signs his name with the 
description or addition of the other for the pur- 
pose of fraud, it is forgery. Iie,v v. Webb, Bavl. 
BiUs, 432. 

Addition of False Address, hut no Descrip- 
tion.] — A nurseryman and seedsman got his foie- 
man to accept two bills, the acceptances having 
no addition, description, or address, and after- 
wards, without the acceptor’s knowledge, he 
added to the direction a false address, but no 
description, and represented in one case that the 
acceptance was that of a customer, and in the 
other case that it was that of a seedsman, there 
being in fact no such person at the supposed 
false address : — Held, that in the one case (the 
former) he was not guilty of forgery of the 
acceptance, but that in the other case he was. 
Mey. V. JEJjjpii, 4 F. & F. SI. 

Bill Drawn and Accepted by Person not Liv- 
ing at Address given.] — Where a bill was drawn 
by the prisoner, and addressed to “ Mr. T. B., 
Baize Manufacturer, Romford,” and purported 
to have been accepted by him, payable when due 
at No. 40, Castle Street, Holborn, and it was 
proved that no such person resided at Romford, 
and that theie was no baize manufactory there, 
and that he did not live at Castle Street ; and 
the prisoner produced witnesses to prove that the 
acceptance was of the handwriting of T. B., but 
that he had never carried on the business of a 
baize manufacturer at Romford, nor resided at 
Castle Street ; — Held, that, although this was a 
case of gross fraud, it did not amount to forgery, 
as the acceptance was written by a person of the 
name of T. B. Re,r v. Webb, 6 Moore, 447, n. ; 3 
Br. & B. 228 ; R. & R. 405. 

Under Presumption or Assumption of Autho- 
rity.] — If A. puts the name of B. on a bill of 
exchange as acceptor, without B.’s authority, ex- 
pecting to be able to meet it when due, or ex- 
pecting that B. will overlook it ; this is forgery. 
But if A. either had authority from B., or from 
the course of their dealings, bona fide considered 
that he had such authority, it is not forgery. 
JReie V. Mrlm, 7 Car. P. 224. S. P., Beg. v. 
Parish, 8 Car. & P. 94. 

The fact that on three or four previous occa- 
sions, when he had drawn bills in that way, the 
party whose name was used had paid them, even 
without remark or remonstrance, would afford 
fair ground for the belief that he had such autho- 
Hty, Meg. v. Beard, 8 Car. & P. 143. 


If a person, wishing to raise money, puts the 
name of another on a bill without his authoiity, 
intending to pay the bill when due, and believ- 
ing that he should be able to do so ; this is 
forgery. Ib. 

So, if a person, relying on the kindness of 
another (a near relation for instance), uses his 
name on a biU without authority, trusting that 
the person will pay it, rather than there should 
be a criminal prosecution on the subject ; this 
also is a forgery. Ih. 

If a person knows the acceptance of a bill of 
exchange to be forged, and uttered it as true, and 
believed that his bankers, to whom he uttered it, 
would advance money on it, which they would 
not otherwise, that is ample evidence of an in- 
tent to defraud, and evidence upon which a jurw 
ought to act : and a person is not the less guilty 
of forgery because he may intend ultimately to 
take u]) the forged bill, and may suppose that 
the party whose name is forged will be no loser ; 
and the fact that the bill has been since paid by 
the forger will make no difference, if the offence 
was complete at the time of the uttering. Beg, 

V. Geach, 9 Car. & P. 499. 

By Procuration.] — Before 21 & 25 Yict. c. 9S, 
s. 24, a prisoner falsely averiing an authority 
to indoise a bill of exchange for T. Tomlinson, 
wrote on the back of the bill, Per piocuratioru 
Thomas Tomlinson, Emanuel White.” The bill 
was thereupon discounted, and the prisoner went 
off with the money : — Held, no forgery. Beq. v. 
White. 1 Den. C. C. 2U8 ; 2 Car. 404 ; 2 
Cox, C. G. 210. 

ii. Indict meat. 

Form and 'Validity of.] — A count charging a 
prisoner with uttering a forged bill, with intent 
to defraud A., and setting out the bill with the 
acceptance upon it, is not supported by proving' 
that the prisoner uttered the bill, and that the* 
acceptance on it was a forgery. Bess v. ZTcr- 
tveU, 6 Car. cV: P. 148 ; 1 M. C. C\ 405. 

In an indictment for forgery, a count which, 
since 11 Geo. 4 & 1 W^ill. 4, c. 66, charged, that 
the prisoner “ did falsely make, forge and coun- 
terfeit, and did cause and procure to be falsely 
made, forged and counterfeited, and did will- 
ingly act and assist in the false making, forging 
and counterfeiting” a bill of exchange, was. 
good ; as were counts charging that he did utter 
and publish as true, and did after dispose of and 
put away the bill. Be.c v. Bnaaur, 6 Car. & P. 
363. 

An indictment on 2 Geo. 2, c. 25, charging that 
the prisoner feloniously altered a bill by making, 
forging, and adding a cipher, was good, though 
the words of the statute were, if any person 
shall falsely make or forge, connterfeit,” 

Ile.v V. EhwoHh, 2 East, P. C. 986. 

Intent to Defraud.] — A forged bill of ex- 
change, given in payment to one of two known 
partners, may be laid to be forged with intent to 
defraud that one, the partnership dealing having 
been conducted by him only. Beq. v. iJamon, 2 
M. C. C. 245 ; Car. & M. 334. 

Purport and Tenor Repugnant.] -—An indict- 
ment for forging a bill of exchange directed to 
Ransom, Moreland and Hammersley, stating that 
it purported to be directed to George Lord 
Kinnaird, William Moreland and Thomas Ham- 
mersley, by the names and description of Ransom,, 
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Moreland and Hammersley, is bad ; for the pur- similes of the note not ippjrossed in the indict- 
port and tenor are repugnant. Jtexy, Gilelind, ment, but attached thereto on paper, was bad. 
2 Leach, 0. 0. 657 ; 2 East, P. C. 982. Rex v. Warskaner^ 1 M, C. C. 4(>6. 

‘‘Purporting,’’] — An indictment, charging Setting out Kotes.] — Sowing to the parch- 
that the defendant, having in his possession a ment on which ihe indictment is written im- 
bill of exchange, purporting to be directed to pressions of forged notes 'taken fioni engraved 
one J. King, by the name and description of J. plates, is not a legal mode of setting out the 
King, forged the acceptance of the said J. King, notes in the indictment. Rex v. Jlaevh^ 7 Car. 
is bad, because the word “ purport ” means what ^ P. 429, 

appears on the face of the instrument, and the Upon an indictment under s. 1 9 of 1 Will. 4, 
bill did not purport to be drawn on J. King. Rex c. 66, for engraving on a plate several parts of a 

tr 1 ICO « ; . j . • 4.. , . 


V. Reading^ 1 East, 180, n. 


promissory note, it is not necessary that the 


An indictment for forging a bill of exchange, piomissory note itself, of which they are alleged 
stating it to be signed by H. H. instead of pur- to be parts, should be set out. Reg. v. Rader- 
porting only to be so signed, the signature itself man, 4 Cox, C. C. 361. 
being a forgery, is bad. Rex v. Carter, 2 East, 

P. C. 9S5. Alleeatiou that it is Payable in EnrfanA.l — 


Attestation after Prisoner’s Signature.] — ^Ar 
indictment stating the tenor of a note is sus- 


tained by proof that the attestation of the wit- 
ness, and the words “ M. W., her mark,” were 
added after the prisoner’s signature, though on 


Allegation that it is Payable in England.]— 

An indictment under 11 Geo. 4 1 Will. 4, e. 

An 66, for uttering a forged foreign promissory note, 
us- need not allege it to be payable m England, Beg. 
dt- V. Lee, 2 M. & Eob, 281. 


Aider by Verdict.]— Counts under 2 & 3 Will. 


the same occasion. Rex v. Dunn, 2 East, P. C. -t, c. 123, s. 3, stating the plates to have cn- 

graved on them, in the Polish language, a pro- 
T. , X oi. i. -I 1 -r . missory note for payment of money, to wit, for 

^ ilate not Stated.] — In an indictment for forg- the payment of five florins, purporting to be a 
ing a promissory note, the forged note might, promissory note for pajmieut of money of a cer- 
under 2 tk 3 Will. 4, c. 123, s, 3, be described as tain foreign prince, without stating the value. 

a certain forged promissory note, for the pay- were good after verdict. R^x v. Wardianer, 1 
ment of 29Z., without stating the date. Rex v. M. C. C. 466. 

Rurgiss, 7 Car. & P. 490. Describing a foreign note wholly in the En- 

* _ . ^ ^ .?hsh language is not sufficient, but this obi'ection 

Ou Foreign Notes or Bills.] — An indictment is cured after verdict by 7 Geo. 4, c. 64, s. 21, if 
tor uttei’ing a forged bill of exchange set out as the description was in the words of the statute 
follows k 4 mois de date par cette lettre de creating the offence. Bex v. Harris, 7 Car. & P, 
change, k I’ordre de nous-meme la somme de 429. 

500 livres sterling,” — and translated,— “ at four ... . , 

months’ date by this bill of exchange, to the miaence. 

order of ourselves, the sum of five hundred To Show that Prisoner thought he had Autho- 
pounds ^sterling,” is good, Rex v. SzudursUie, 1 rity.] — A letter which had passed through the 
M. 0. C. 429. post-office before an alleged forgery, is admissible 

. ^ for the prisoner, in order to show that he sup- 

Translation Necessary,] — Where a pri- posed he had a ri 2 ,ht to cause a name to be signed. 

soner was convicted of foiging an^ instrument Reg. v. Clilford,% Car. «k K.2U2. 
vfpurporting to be a Prussian note) in a foreign A letter from the prisoner to the piosecutor 
language, but no count in the indictment con- left unanswered is sufficient to wanaiit the jury 
tained an English translation of the note : judg- in presuming a bona fide belief in an implied 
ment was ordered to be ariested. Bex v. Gold- authority. Reg. v. Beardsall, 1 F. k F. 629. 
deiKi, 7 Moore, 1 ; 10 Price, 88 ; 3 Br. &; B. 201 ; On an indictment for forging and uttering a 
E. & B. 473. bill, knowing it to be forged, it appearing that 

Foreign notes wxre set out in an indictment in the person whose name was used was informed 
the original language, but the translation omitted of it at the lime, and did not repudiate it ; the 
some words yffitch w'ere in the margin or a border jury was directed to acquit, though he was called 
round the body of the note, and denoted the as a witness, and denied any pievious authority, 
year in which the notes were issued, and it ap- Reg. v. Smith, 'd F. k F, 504, 
peared that without these words the notes would 


not be capable of being circulated in the country 
to which they belonged Held, that the trails- 1 
lation was imperfect. Rex v. Harris, 7 Car. k P. 
429. 


To Negative Express or Implied Authority.] 

— Proof that a prisoner on utteimg a note repre- 
sented the maker as living at a paiticular place, 
and in a particular line of business, the evidence 


c. 128, s. 3 ; but thin objection, piovided the de- another person of the name in a diferent line of 
scnpGon was m the words of the statute creating business will not make it necessary for the 
the offence, could only bo taken advantage of by prosecutor to show' that it W'as not that person’s 
demurrer Ih. ^ ^ note. Rex v. Hamjjton, 1 M. C. C. 255. 


m 

/ 4 


Aa nndor 11 Geo. 4 & 1 Will. 4, o. Where a bill purported to be accepted by 

.66, s. 19, for feloniously having in possession “Samuel Knight. Market Place, Birmingham 
plates upon which were engraved a promissory — Held, on an indictment for the fori^erv of the 
note for payment of money of a foreign prince j acceptance, that ilie I-Lsult of inquiries made at 
inaccurately setting out the note in the foreign Birmingham by the prosecutor, who was not 
language and the translation, and with fac-J acquainted with the place, w^^as 
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jury, though neither the best nor the usual 
evidence given to prove the non-existence of a 
party whose name is used. Ilecc v. JlIm, 5 Oar. 
& P. 123. 

The prisoners were indicted for forging a bill 
of exchange. The bill purported to be accepted 
by one George Smith, and was directed to George 
I3mith, draper, Birmingham. The direction ivas 
in the handwriting of the prisoner, White, but 
the acceptance was not, George Smith, a draper, 
at Birmingham, proved that the acceptance wms 
not his ; that he had made personal inquiries, 
and consulted a directory, and could not dis- 
cover that there w^as any other George Smith, a 
draper, at Birmingham. Letters were produced 
from White to Davis, in w'hich the former re- 
quested the latter to get him blank bills, signed 
by men of straw : — Held, first, that there was 
evidence to go to the jury that the George Smith 
who was called was the only draper of that 
name in Birmingham ; and, secondly, that there 
was evidence for the jury that the name, George 
Smith, in the acceptance was fictitious, ami that 
the acceptance was not the genuine acceptance 
of a man of straw" signing his real name. llrr/. 
V. White, 2 F. & F. 

On an indictment for uttering a forged cheque, 
it is sufficient to disprove the handwuiting of 
the supposed maker ; and he need not be 
called to disprove an authority to others to use 
his name ; circumstances showung guilty know'- 
ledge are enough. jReq. v. llurleu, 2 M. ck Bob. 
473. 

Proof of Acceptance.] — If a bill purporting to 
be accepted by J. K. is showm to him. and ho 
declares it to be a good bill, that is a sufficient 
proof that he wu’ote the acceptance, lieje v. 
JSevey, 1 Leach, C, 0. 232. 




c. Cheques. 

See and compare cases under preceedlng snh^ i 
head. ! 

What is a Cheque.] — A forged draft on a 
banker wus an order for the payment of money 
within 7 Geo. 2, c. 22, although the person W"hor>e 
name was forged never kept cash w"ith, or was 
know'll to, the banker. Bex v. Lockett, 1 Leach, 
0. C. 94 ; 2 East, P. C. 940. 

A cheque in wdiich the order of the w'oids is 
transposed (c.g. to “pay A, B. seventeen or 
bearer pounds ’') is still a cheque, and an oriler 
for the payment of money, for the forgery of 
which an indictment wdll lie. Beg. v. Boreh im, 
2 Cox, 0. 0. 189. 

Incomplete Instrument.] — The practice 

was for a majority of the officers of a parish to 
draw cheques on the treasurer of a union ; and 
one of their blank cheques, filled up for 1/. 3s. 0^7., 
had a note at the bottom — “ Unless this cheque 
is sigueil by a majority of the parish officers, it 
will not be cashed.” This cheipie w'as signed by 
one of the officers while it w"as for 1/. 3.s. (k/. ; it 
was altered to 37. 3fS\ 6r7., and when cashe<l by 
the treasurer had the signatures of a majority of 
the officers to it ; — Held, that if the cheque was 
fraudulently altered w"hen it had only one sig- 
nature to it, this was no forgery, as it was then 
an incomplete instrument. Beg. v, Turpin, 2 
<$5 K. 820- 

- — u Whan Post-Dated.] — A post-dated cheque 


is an oi’der for the payment of money. Beg. v. 
Taylor, 1 Car. & K. 213. 

Forged Indorsement of valid Cheque.] — Forg- 
ing and uttering an indorsement on a cheque, 
with a view to get it cashed by the credit of the 
name, will support a conviction for forgery, 
although the cheque is valid. Beg. v. Wardell, 

3 F. & F. 82. 

Alteration after Cheque Cashed.] — The drawer 
of a cheque on a hank which was duly honoured, 
and returned to him hy the hank, afterwards 
altered his signature in order to give it the 
appearance of forgery, and to defraud the bank 
and cause the payee of the cheque to be charged 
with forgery : — Held, that this alteration did not 
constitute a forgery. Brittain v. Bank of Lon- 
don, 3 F. & F. 465 ; 8 L. T. 382 ; 11 W. R. 569. 
But see 2 Russ. 0. k, M. 573. 

Filling in larger Amount than Authorised.] — 

Where a partj" receives a blank cheque, signed, 
with directions to fill in a certain amount, and 
he fraudulently fills in a larger amount, and 
devotes the proceeds of the cheque to jotlicr 
purposes, he is guilty of forgery. Buj. v. Wilson, 

1 Den. C. C. 284 ; 2 Car. K. 527 ; 17 L. J., 

M. C. 82 ; 2 Cox, C. C. 426. 

A. gave to B., his clerk, a blank cheque, and 
diiected him to fill it up w'ith the amount of a 
bill of exchange, and expenses (for wdiich A. had 
to provide, and which amount B. w"as to ascer- 
tain), and get the che(pie cashed, and pay the 
amount to Mr. W,, and take up the bill. The 
bill w"as for 156C 96\ *dd., the expenses about li)s. 

B. filled up the cheque w'ilh the sum of 25UZ., got 
it cashed, and kept the w"hole amount, alleging 
that it was due to him for salary : — Held, that 
this W'as a forgery, and that this w"as so even if B. 
bona, tide believed that the sum of 2507. was due 
to him from A., or even if it w'as really due to 
him. Ih. 

So filling in a form of cheque already signed, 
with blanks left in it for the sum, w'lthont autho- 
rity, is a forgery. Flower v. Shaw, 2 Car. 6s K. 
703. 

Cheque signed in Fictitious Name.] — The 

prisoner, Robert Martin, in payment for a pony 
and cart purchased by him from the prosecutor, 
drew’ a cheque in the name of William Martin in 
the presence of the prosecutor upon a bank at 
W'hich he, the prisoner, had no account, and gave 
it to the prosecutor as his ow'ii cheque draw'ii in 
his ow'ii name. At the time he drew the cheque 
the prisoner knew that it w'ould be, as in fact it 
W'as, dishonoured. The prosecutor received the 
cheque in the belief that it w'as drawm in the 
prisoner’s own name : — Held, that the prisoner 
W'as not guilty of the offence of forgery. The re- 
solution in Bunn's Case (1 Leach, C. C. 59) : “In 
all forgeries the instrument supposed to be 
forged must he a false instrument itself ; and if 
a pel son give a note entirely as his own, his sub- 
scribing it by a fictitious name will not make it 
a forgery, the credit there being wholly given to 
himself, w'ithuut any regard to the name, or any 
relation to a third person,” followed and ap- 
proved. B.eg. V. Martin, 49 L. J., M. C. 11 ; 5 
Q. B. D. 34 ; 41 L. T. 631 ; 28 W. E. 232 ; 14 
Cox, 0. 0. 375 ; 44 J. P. 74. 

Evidence to go to Jury that Drawer a Fictitious 
Person.] — On an indictment for forging a cheque 


MM,/ 



party whose signature 
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purporting to he drawn by Gr. A. upon Messrs. 
J. L. & Co., proof that no person named Gr. A. 
keeps an account with or has any right to draw 
pn Messrs. J. L. & Co., is prim^ facie evidence 
that G. A. is a fictitious person. Be,v v. Bach- 
lev, 5 Oar. & P. 118. 

“Upon an indictment for the forgery of a cheque, 
dated Knighton, and purporting to be drawn by 
John Hust, it was proved that no John Hust 
lived at Knighton, who would be likely to keep 
an account with a banker : — Held, evidence to 
go to the jury that John Hust was a fictitious 
person. Iteg. v. Ashly.^ 2 F. &;F. 560. 

Evidence of Intent to Defraud — Presentment.] 

— A forged cheque on the W. bank was presented 
for payment at the S. bank, where the supposed 
drawer never kept cash : — Held, that this was 
sufficient evidence of an intent to defraud the 
partners of the bank, although there was no 
probability of their paying the cheque, even if it 
had been genuine. ttctP v. Cvowther., 5 Car. & 
P. 316. 

d. Deeds or Bonds. 


ledge of his mother and sister, who were co-trus- 
tees and co-esecutrices with him, and who had 
proved the will. The mortgage deeds purported 
to be executed by the absolute owner of the pro- 
perty, and the solicitor who acted for both parties 
believed the son to be the absolntc owner. The 
son told him nothing about the father's will. 
The son took a beneficial interest under the trusts 
of the father's will. Semble, per Lindley, L.J. : 

I — The son could have been convicted of forgery 
by reason of his executing the mortgage deeds. 
Cooper^ III ?'e, Cooper v. T>.sc//, 51 L. J., Ch. 862 ; 
20 Ch. D. 611 ; 47 L. T. 89 ; 30 W. R. 648— 
C. A. 

Transfer-— Stock never Accepted nor Tranfer 
Witnessed.] — xVn indictment for forging a trans- 
fer of stock is good, although the stc)ck has never 
been accepted by the person in whose name it 
stood, and although the transfer was not wit- 
nessed according to the rules and directions of 
the bank. Beo; v. Gade^ 2 Leach, C. C. 732 ; 2 
East, P. C. 874. 


a. ueeas or jsonas. Antedating Deed with Intent to Defraud.] — 

Bond — What is.] — On an indictment for A deed really executed by the parties between 
forgery of an administration bond on adminis- whom it purports to be made, but antedated with 
tratioii granted of the effects of S., it was intent fraiululently to defeat a prior deed, is a 
objected, that 22 23 Car. 2, c. 10, requiring | forarery. Br/. v. Bitson, 39 L. J., M. C. 10 ; L. R. 

the bond to be given by the party to whom 1 G. C. 200; 21 L. T. 437 ; 18 W. R. 73 ; 11 CoXy 
administration was granted, and not by the C. C. 352. 

party that was entitled to administration, no A. by deed, bearing date on the 7th May^ 
forgery was maile out ; but the bond was a good 1868, conveyed on that day certain lands to B.y 
one within the statute, having 1 em given by the in fee. Subsequently, on the 2Gth April, 1869, 
party to whom, in fact, administration was C. produced a deed, bearing date the 12th of 
granted : — Held, that this was not a good objec- March, 1868, purporting to be a demise of the 


tion. B ’fj. V. Barber^ 1 Car. K. 434. 


same land for a long term of years, as from the 
2.5th of March, 1868, from A. to C. The alleged 
Deed — What is — Power of Attorney.] — A lease was executed after A.’s conveyance to B.y 
power of attorney to transfer government stock, and ante-dated for the purpose of defrauding B. : 
signed, sealed and delivered, was a deed within —Held, that A. and C. weie guilty of forgery. 
2 Ctco. 2, c. 25, s. 1. BeA‘ v. Fnnntlerot/^ 1 M. G\ Ih. 

C. 52 ; 2 Bmg. 413 ; 10 Moore, 1 ; 1 Car.* & P. 421. 

S. P., Be.r V. Brimjle, 1 M. C. C. 68. See now 24 Forging Letters of Orders issued by Bishop.] 

& 25 Viet. c. 98, ss. 2, 4. — The forging of letters of orders issued by a 

Forging a power of attorney to receive a sea- bishop, certifying that on a day and at a place 

man's wages, in the name of a supposed child as mentioned therein, A. B. was admitted into the 
administratrix of such seaman, who, in fact, died holy order of deacons, according to the manner 
childless, is a forgery. Biue v. Leioh, 2 East, P. prescribed by the Church of England, and 
C, 957. rightly and canonically ordained deacon, in 

testimony whereof the bishop had caused his 

Forgery of— Particular Statutory Pro- episcopal seal to be affixed thereunto, is not the 

visions as to Form.] — Forging a deed was within feloniously forging of a deed within the 24 & 25 
2 Geo. 2, c. 25, s. 1, although tliere may have Viet, c 98, s. 20, although such forgery is a mis- 
been subsequent directory provisions by other demeanor at common law. Beg. v. Morton^ 42 
statutes, that instruments for the same purpose L. J., M. C. 58 ; L. R. 2 C. C. 22 ; 28 L. T. 452 
as such forged deed shall be in a particular form, 21 W. R. 629 ; 12 Cox, 0. C. 456. 
or shall comply with certain requisites, and the 

forged deed was not in that form, and did not Indictment — Superffnous Description.] — A 
comply with those requisites ; for the directory superfluous description of the instrument forged 
provisions do not make the deed (although out is not material. Therefore an indictment for 
of the form prescribed, and without the requi- forging a bond, laying it to be “a bond and 
sites) wholly void. Bex v, Lyon^ R. &R. 255. writing obligatory,” was good upon 2 Geo. 2, c. 

23, though both terms were used in the statute ; 

Fraudulent Mortgage by one Executor.] and a bond is a writing obligatory, though the 

— A son who was heir-at-law to his father, Who converse does not hold generally, ite v. Bimnettf 
was one of the executors and trustees of his 2 East, P. C. 985 ; 2 Leach, G. C. 581. 


father’s will, though he had not proved the will, 
and whose Christian names and description were 


Intent to Defraud generally.] — Since 14 


identical with those of his father, after his | & 1.5 Viet. c. lOO. s. 8, it is sufficient, upon an 
father’s death, executed mortgages of freehold | indictment for forgery and uttering a bond, to 
and leasehold property of the father and applied j lay the intent generally to defraud, and the 
the mortgage money to his own purposes. He I prisoner may be convicted, though it does not 
handed over the title deeds to the mortgagees, j appear that ""he had any intention ultimately to 
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he having defrauded the party to whom he 
uttered the instrument. Jleg. v. Trenjield^ 1 F. 
&: F. 43. 

Who is Person Defrauded.] — A., a share- 
broker, had bought twenty shares in a railway 
company of L., a broker, which stood in the 
name of I\ ; but L. did not send A. the deed of 
transfer, as A. was in embarrassed circumstances, 
and owed L. mone.y. A. procured a boy to execute 
a deed of tran-fer of the shares in the name of P. ; 
all the calls on the shares had been paid up : — 
Held, a forgery, and that A. could be convicted on 
counts laying an intent to defraud P. and the 
railway company. Beg, v. HoaUxm^ 2 Car. & 
K. 777. 

Shares in Companies — Evidence that 
Individual is Shareholder.] — On an indictment 
for forging and utteiing a transfer of shares in a 
railway company, the register of shareholders 
bearing the seal of the company, and kept 
according to 8 & 9 Tict. c. 16, s. 9, is evidence 
to show that an individual is a shareholder, 
without fill thcr authentication ; and in order 
to piove that such individual is liable to be 
defrauded l)y the forging and uttering of a 
transfer of the shares, it is not necessary to give 
further pioot of his title to the shares. Beg. v. 

2 Ben. C. C. 493 ; 21 L. J., M. 0. 147*; 10 
Jur. 553. 

Deed need not he set out Verbatim.] — A 

count for utteiing a forged deed describing it as 
“ a certain deed purporting to be made on the 
Ist day of March, 1837, between E. W. of the 
one pait, and I). G. of the other part, purporting 
to be an under lease by the said E. VV. to the 
said D. G. of ceitain lands, tenements and pre- 
mises theiein mentioned, subject to the payment 
of the yearly rent of 8K, payable on the first day 
of March in every year, and purporting to con- 
tain a covenant by the said D. G. with the said 
E. W. for the payment by the said D. G. to the 
said E. of the yearly rent of 8/.,” is good, 
under 2 ck 3 Will. 4, c. 123, s. 3. Beg. v. I>avie.s, 
9 Car. & P. 427 ; 2 M. C, C. 177. 

A count for forging or uttering a deed, pur- 
porting to be a lease ot certain premises, described 
shortly, is good, without setting it out verbatim. 
Ik 

The instrument forged may be described as a 
deed, without setting it out, or averring facts to 
show that it wms such a deed as might be the 
subject of larceny. Beg. v. Collins^ 2 M. & Eob. 
461. 

e. Orders and Proceeding's of Mag'istrates. 

Forging Order not in accordance with Statu- 
tory Provisions.] — Forging a magistrate’s order 
to pay money under hand only was not a capital 
offence, as the 17 Geo. 2, c. 5, under which the 
magistrate had pow'er to make it, required it to 
be under hand and seal. Bex v. Bmhworth. 
K. k. E. 317 ; 1 Stark. 396. 

And so, if it was addressed to the treasurer of 
the county, instead of the high constable, the 
magistrate having no power by the act to make 
it upon the former. 1 h. 

The 7 Geo. 2, c. 22, was not confined to com- 
mercial transactions, but would have applied to 
an. order made by a justice to a high constable or 
teasnrer to pay a reward. Bex v. Graham. 2 
Hast, P. C. 945. 


Signature— No such Magistrate in County.] 

— ^An order was made under 48 Geo. 3, c. 7.5, s. 6„ 
purporting on the face of it to be an older of a 
magistrate on the treasuier of a county, to allow 
one J. C. the expenses of burying a dead body 
cast on shore : — Held, that this was a forgery,, 
although there was no such magistrate in the 
county of the name of the person who signed the 
order, and although J. G. was not therein stated 
to be a parish officer, or that the expenses in- 
curred were necessary. Bex v. Freud ^ 3 Moore„ 
645 ; 7 Price, 6U9 ; 1 Br. & B. 3UU ; E. & E. 
389. 

Order to Gaoler to discharge Prisoner.] — 

Fui’ging an order from a magistrate to a gaoler 
to discharge a prisoner as upon bail having been 
given, IS forgery at common law. Bex v. jSarris^ 

1 M. C. C. 393 ; 6 Car. k P. 129. 

f. Becords, Judicial and Curial Process* 

Where Process a Nullity.] — One wffio was. 
committed to gaol under an attachment for a 
contempt in a civil cause, counteifeitcd a pre- 
tended discharge, as fi'om his creditor to the 
slicriff and gaoler, under which he obtjiined his 
discharge: — Held, a misdemeanor at common 
law, although the attachment not being for non- 
payment of money, the order w'as iii itself a 
mere nullity, and no warrant to the sheriff for 
his discharge. Bex v. Fuiceett, 2 East, P. 0* 
862. 

Process issued in Blank.] — The practice of 
issuing (ancient common law) county court 
process ill blank, for the attorneys to fill up 
after they had been issuetl by the county clerk, 
was highlj" irregular. And '•cmble, that the; 
filling up of a county couit summons or altering 
a distringas into a summons, after it had been sa 
issued in blank, was a forger}" at coniinon law. 
Bex V. Collier, 5 Car. k P. 16(J- 

Acting or Professing to Act under Pretence of 
Process.] — The piisoner had obtained a blank 
form used in a county court for the plaintiff ta 
fill m particulars as instructions for issuing sum- 
monses ; this he filled up and signed it, without 
any authoiity, “W. G.; registrar of the Taunton 
Court.” On the back ot the form he wrote, 

“ Unless the whole amount claimed by A. E., 
draper, of T., is paid on Saturday, an execution 
warrant will be immediately issued against you. 
Witness my signature, Wk G.” The piisouersent 
the form thus filled up to a pers )ii who was 
indebted to him : — Held, that this "was acting, or 
professing to act, under the false colour or^pre- 
tence of the process of the County Couit, wnthin 
9 k 10 Viet. c. 95, s. 57. Beg. v. Biahmoml, 
Bell, C. C. 142; 28 L. J., M! C. 188; 5 Jur. 
(N.b.) 521 ; 7 W, R. 417 ; 8 Cox, C. C. 200. 

But the 9 & 10 Viet. c. 95, s. 57, does not apply 
to mere false representations or assertion of 
authority to receive a debt. Beg. v. Mgott, G 
Cox, C. C. 406. 

Existence of Process Unnecessary.] — To 

constitute the offence of acting, or professing to 
act, under false colour or pretence of the process 
of the county court, it is not necessary that there 
should be any actual process in existence, or 
anything on the face of it purporting to be such. 
Beg, V. Dears. & B. 236 ; 26 L. J., M. 


Mi' 
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92 ; 3 Jur. (K.S.) 694 ; 5 W. R. 652 ; 7 Cux, C. C. ’ 
293. 

Wliat is —Notice to Produce.] — A notice : 

to produce given in a pretended caubo ui a ; 
county court, is not process of the court witliin 
9 & 10 Viet. c. 05, &. 57. Eeq. v. Ca, stiff Dears. 

& B.363 ; 27 L J., M. 0. 70 ; 3 Jur. (n.S.) 1303 ; 

6 W. E. 83 ; 7 Cox, C. C. 375. 

Indictment — Intent to Defraud ] — The 24 & 25 

Viet. c. 98, s. 28, enacts that whosoever shall 
forge or fraudulently alter any process of any 
court (with certain exceptions) shall be guilty 
of felony : — Held, that an indictment for forgery 
under that section must allege an intent to 
defraud. v. Pownetf 12 Cox, C. C. 235. 

Accountant-G-eneral and Other Officers’ Names.] 

Forging a paper writing, purpoiting to be an 
office copy of a report of the accuuntant-generars, 
of money being paid into the bank, and also an | 
office copy of a certificate of one of the cashiers 
of the bank, was within 12 G-co. 1, c. 32, s. 9. 
Reso V. Glhon, 1 Leach, C. C. 61 ; 2 East, P. C. 
399, 

g. Registers of Births, Marriages, and 
Deaths. 


that offence need not set out the instrument, as 
the words of 2 & 3 Will 4, c. 123,^s. 3, stating it 
to be sufficient in forgery to describe the instru- 
ment as in an indictment for stealing it, w^ere 
applicable to such a case, although the instru- 
ment itself could not be the subject of an 
indictment for larceny. Retj. v. Sharptf 8 Car. 
& P. 436. 

Trial— Judicial Notice.] — Held, secondly, that 
the judges could take official notice that the 
parish of Seighford, in the county pf Stafford, is 
a parish in England, and that the indictment 
need not aver that fact. Ih, 



False Statements and Entries.] - 
Perjuey. 


■ See x>ost, 


h. Stamps and Marks on Plate. 

Stamps— Part Dissimilar Concealed.]— If a 

person engraves a counterfeit stamp, similar in 
some parts, dissimilar in others, to the legal 
stamp, and, cutting out the dissimilar jinrts, 
utters the similar parts as genuine, concealing 
the space whence the dissimilar X)art is cut out ; 
this amounts to a forgery and uttering. Rf^x v. 
CoUhott, R. & E. 212 ; 2 Leach, 0. G. 1048 ; 
4 Taunt. 300. 


Offence.] — If a person knowing his name to be Transposing Stamps.]^ — It was the duty 

A., signs another name wdthout authority, he is of a clerk in the stamp office to cut off the 
guilty, and it is immaterial that he is a third corners of parchments which bore the blue imper 
witness, the Marriage Act only requi}‘ing two stamps allowed for as spoiled by the corn- 
witnesses. Req, V. A.s2Jlhi, 12 Cox, 0. C. 391. missioneis of stamps, and to put the blue paper 

stamps and the small pieces of jiarchment so 
What is an Injuring.] — Indictment under cut off, and which were glued to them, into the 
11 Geo. 4 (k 1 Will. 4. o. 66, s. 20, for destroying, fire, without separating them. Instead of doing 
defacing and injuring a register of baptisms, this, he separated a blue paper stamp from the 
marriages and burials. Objection, that there small piece of parchment to which it had been 
was neither a destroying, defacing nor injuring, glued, and glued it to a new skin of parchment 
because the register, when produced, had the on which the words “ This indenture had been 
torn piece pasted in, and w*as as legible as wnatten. The jury found that he had no fraudu- 
before : — Held, that the indictment was good, lent intent W'heii he cut the stamp from the skin 
Req, V. Boiveff, 1 Den. C. C. 22 ; 1 Car. K. 501 ; of parchment, but that he had when he separated 
1 Cox C. C. 88. the blue paper stamp from the small piece of 

’ parchment ; and that he then intended to apply 

Indictment — Intent to Defraud.] — Upon an the stamp to a parchment intended to be used as 
indictment under the 21 & 25 Viet. c. 98, s. 37, an indenture Held, that this was a capital 
for making a false entry in a marriage register, offence. Rex v. Smith, 5 Car. & P. 1U7 ; 1 M. C. 
it is not necessary that the entry should be made C. 314. 
with an intent to defraud, and it is no defence ^ 

that the marriage solemnised was null and void, Transferring Stamps.] Quaere, whether 

being bigamous. Req, v. Asqdlin, 12 Cox, C. C. a person "vvho took some of the stamps from a 


Indictment under 11 Geo. 4 & 1 WilL_4, c. 66, 
s. 20, for destroying, defacing and injuring a 


writ, and then fixed them to another wiit of the 
?ame kind, and then sold it for the purpose of 
its being used by such persons as might buy it 


register of baptisms, marriage and burials. It from his vendee, was within ^12 Geo. 3, c. 48. 
was objected, that, as it did not contain an Rex v. Field, 1 Leach, C. C. 383. 
express averment of a scienter, it w^as bad. But 

1 i t .Li. i. TTBiv.rt. fU+OWn YnATf 


held, that the objection wms without foiiiidation. 
Reg, V. Rmen, 1 Den. C. C, 22 ; 1 Car. (k K. 501 ; 
1 Cox, C. C. 88. 


- Number of Offences Charged.]- 


iidatioiL Intent — Using the same Stamp more 

K. 501 ; than Once,] — To constitute a felony under 12 
Geo. 3, c. 48, s. 1, of wniting some matter or 
thing liable to stamp duty on paper on which 
■Another had been before wn*itten some other matter liable 


■■•■ft 


objection raised wms, that, as three distinct and to stamp duty, before the paper had been again 
different offences were charged, it was bad for stamped, it was essential that the party writing 
uncertainty. This objection was also over- should do it with some fraudulent intent. Reg. 
ruled, Ik V. Allday, 8 Car, & P. 136. 

Setting out Instrument.] — The latter act Indictment.] — It being uncertain whether the 

made it an offence to utter any writing as and stamp so separated was impressed before or Bitm 
for a copy of an entry in any register of marriage 54 Geo. 3, c, 184 Hold^ that the p^^ty be 
made or" kept by the tioar of any Ih properly convicted on a count stating the s ‘ 

EiiLdaud l-lckl, lii-st, that thb in&tolhrt te ^ Be the impression of a 
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pursuance of the statute made and provided for < 
denoting a certain duty, being one of those under j 
the management of the commissioners of stamps.” ! 
Rex V. Smith, 5 Car. & P. 107 ; 1 M. C. C. 3M. 

In describing the offence of forging a stamp, 
it is enough to describe it as a stamp provided : 
and used in pursuance of an act of parliament, ; 
'without setting out the impression or inscription, ' 
or naming the amount of duty denoted thereby. 
Rex V. ColVwott, P. & E. 212 ; 2 Leach, C. 0. 
1048 ; 4 Taunt. 300. 

Trial — ^Venue — Having False Stamped 

Paper.] — Where on an indictment for having 
in possession certain reams of paper, with counter- 
feit marks, and impressions of certain stamps 
used to denote the duty imposed in respect of 
paper, on the covers or wrappers, it was proved 
that the paper came from the prisoner at Exeter, 
and was brought thence by his servant to 
Topsham, in the county of Devon, and seized 
by the custom officer on board a vessel at Tops- 
ham : — Held, that this was in law a custody and 
possession in the prisoner in the countj^ of Devon 
sufficient to maintain the indictment in that 
county. Rex v. Rim, E. & E. 425. 

Plate-Marks on — Selling, -when Forged.] — 

Knowingly selling plate with the king’s mark 
forged on it, was not capital, but only subject to 
transportation. Rex v. Hojm, 1 M. 0. C. 396. 

Transposing Mark.] — A person might be 

found guilty under 13 Geo. 3, c. 52, s. 14. and 
38 Geo. 3, c. 69, s. 7, if proved to have transjjosed 
the mark of the Goldsmiths’ Company from one 
gold ring to another, although both rings were 
genuine, and although the jury might be of 
opinion that he did so without any fraudulent 
intention. Rex v. Ogien, 6 Car, & ?. 631. 

i. Trade Marks. 

Forgery or False Pretences.] — The prosecutor, 
Borwick, sold powders called “ Berwick’s baking 
powders,” and “ Berwick’s egg powders,” wrapped 
up in printed papers. The prisoner procured 
10,000 wrappers to be printed similar to Ber- 
wick’s, except that the name of Borwick wms 
omitted on the baking powders. In these wrap- 
pers the prisoner inclosed powders of his own, 
which he sold for Berwick’s powders. The jury 
found that the wrappers so far resembled Ber- 
wick’s as to deceive persons of ordinary observa- 
tion, and that they were procured and used by 
the prisoner with an intent to defraud : — Hckl, 
that he could not be convicted of forgery, though 
he was liable to be indicted for false pretences. 
Reg, V. Smith, Dears, k B. 566 ; 27 L. J., M. C. 
225 ; 4 Jur. (N.s.) 1003 ; 6 W. E. 495 ; 8 Cox, 
0. C. 32. 

j. Warrants, Orders, Undertaking’s, He- 
q.uests, and Receipts for Goods or for 
Money. 

i. In respect of Goods, 1273. 

ii. In respect of Money, 1276. 

iii. Indictment and Evidence, 1284, 

i. In reqject of Goods. 

Ofders for the Delivery of Goods — Direction to 
Person having Possession.]— A forged order for 
the delivery of goods wa.s not within 7 Geo. 2, 


c. 22, unless directed to the person who had the 
goods. Rex V. Clinch, 1 Leach, C. C. 540 ; 2 
East, P. C. 938. 

Proof of Disposing Power.] — In a case of 

forging an order, the order chaiged as forged 
must import that the person making it has a 
disposing power over the subject of the order, or 
there ought to be proof that the person in whose 
name it was made had such power. Rex v. 
Baker, 1 M. C. 0. 231. 

A prisoner convicted on or confessing to an 
indictment for uttering a forged order, ought not 
to have judgment passed, if it appears that the 
person whose name is forged had no authority to 
order, and the 'writing merely purports to he a 
request. Reg. v. Xewton, 2 M. C. C. 59. 

A forged order on a tradesman, in the name of 
a customer, requesting that the goods mentioned 
in it might he delivered to the bearer, was not 
within 7 Geo. 2, c. 22, if the customer had no in- 
terest in the goods mentioned. Rex v. Williams, 

1 Leach, C. C. 114 ; 2 East, P. C. 937. 

Warrants or Orders for Delivery of Goods — 
What are.] — Forging an order m the name of a 
silversmith for the re-delivery of plate from 
Goldsmiths’ Hall, viz. Please to deliver my 
work to the bearer,” was 'within 7 Geo. 2, c. 22, 
and 13 Geo. 3, c. 26. Rex v. Jones, 1 Loach, C. 
C. 53 ; 2 East, C. C. 941. 

An order to taste 'vvine in the London Docks, 
is an order for the delivery of goods, the forgery 
of which is a felony. Reg. v. lllidqe, 2 Car. k 

K. 871 ; T. k M. 127 ; 1 Den. C. ‘C. 404 ; 18 

L. J., M. C, 179 ; 13 Jur. 543 ; 3 Cox, G. C. 552. 
At the London Docks, a person bringing a 

tasting-order f i om a merchant having wine there 
is not allowed to taste till the order has the sig- 
nature of a clerk of the company across it. A. 
uttered a tasting order, 'with the merchant’s 
name forged to it, by presenting it to the com- 
pany’s clerk for his signature across it. The 
clerk refused to sign it : — Held, that in this 
state the order was a forged order for the 
delivery of goods. lb. 

A note, in the name of an overseer of the poor, 
to a shopkeeper, desiring him to let the prisoner 
have certain goods, 'wffiich he would see him paid 
for, was not a warrant or an order for the delivery 
of goods within 7 Geo. 2, c. 22. Rex v. Mitchell, 

2 East, P. C. 936. 

A forged paper in the following form : — “ Per 
bearer, two 11-4 superior counterpanes. T. Davis, 
E. Twell,” which '^vas not addressed to any one, is. 
not an order for the delivery of goods within 11 
Geo. 4 1 Will. 4, c. 66, s. 10. Rex v. Cullen, 5 

Car. k P. 116 ; 1 M. C. C. 300. 

A forged instrument in the following form, “ I 
hereby authorise my servant A. B. to procure a 
watch of you,” is not a forged order and request 
for the delivery of goods. Reg, v. Egan, 1 Cox, 
C. 0. 29. 

Requests for the Delivery of Goods — ^Wkat 
are.] — ^A forged paper in the following form, 
“ Per bearer, two 11-4 superior counterpanes. T.. 
Davis, E. T'^vell,” which was not addressed to any 
person, is not a request for the delivery of goods, 
within 11 Geo. 4 k: 1 Will. 4, c, 66, s. 10. Rex 
V. Cullen, 5 Car. & P. 116 j 1 M. 0. C. 300. See 
Reg. V. Egan, supra. 

i But a request for the delivery of goods need 
' not be addressed to any one. Rex v. Camey, 1 

M. 0.0.351. 









A paper in the following form is a request for 
the delivery of goods, though not addressed to 
any one: — “Aug. 3, 1839— one 16-in. helmet 


ii. In respect if Money. 

Warrants or Orders for Payment of Money- 


scoop, one 4-qt, kettle— Jas. Hayward.” Bey.y. l Must he yali^.]— Any instrument for payment, 


Pidheooli, 9 Car. is:, P. 37. 

If the course of dealing between A. and B. is, 


under which, if genuine, the payer may recover 
the amount against the party signing it, maj^ he 


that A. shall write persons’ names in a list with properly considered a warrant for the payment 
a sum against each name, on sight of which B. is of money ; and it is equally this, whatever be the 
to furnish goods on the credit of A. to each state of the account between the parties, and 
person whose name is on the list to the amount whether the party signing it has, at the time, 
•set against his name, such list is a request for funds in the hands of the party to whom it is 
the delivery of goods, and the fraudulent altera- addressed, or not. Beg. v. Vd^ian, 1 Den. G. C. 
tion of one of the sums in it is indictable as a 35 ; 1 Car. & K. 719. 

forgery. v. IT Gar. & M. 588. Any document requesting the payment of 

The prisoner represented that M. G. was dead, money, which, if genuine, would give to the per- 
and had left him 50Z. or 60Z., and it was in the son paying the money in pursuance of it, a right 
hands of A. D,, and that he wanted mourning, of action against the writer, is if forged, a forged 
He brought a forged paper, purporting to be warrant for the payment of money. Beg. y. 
signed by A. D., as follows Please to let Ferguson, 1 Cox, C. 0. 2il. 

‘W. T. have such things as he wants for the In order to constitute a forging of a warrant or 
purpose. Sir, I have got the amount of 211. for order for the payment of money, it is necessary 
M. C. in my keeping these many years : ” — Held, that the instrument be such that, if genuine, it 
that this wars a forged request for the delivery of %vould in the ordinary course of business between 
goods. i?ca* V. 7 Car.&; P. 851 ; 2 M. C. the parties, be efectual for the payment of 

.0.16. money. B,eg. v. Bouse, 4 Cox, C. G. 7, See 

A forged paper addressed to a tradesman, and Beg. v. Tuhermlle, 4 Cox, C. C. 13. 
purporting to be signed by one of his customers, 

in the following form, “Please to let bearer, 17ame of Person addressed.] — A forged 

William G oft', have spillshovel and grafting tool order for the payment of money need not dis- 
for me,” is a forged request for the delivery of close on the face of it the name of the party to 
goods. Beg. v James, 8 Car. & P. 292. whom it is addressed, but the dii^ection may be 

A forged paper in the following form, “ Please shown by extrinsic evidence. B£g. v. SneUing, 

to let the lad have a hat, and I will answer for Dears. C. C. 219 ; 2 C. L. K. 114 ; 23 L. J., 

the money — E. B.,” is a forged request for the M. C. 8 ; 17 Jur. 1012 ; 2 W. R. 54 ; 6 Cox, 

delivery of goods, and is not the less so because C, C. 230. 

1 -1 r. _ . 1 j. 1 . - T 4 . J. - J. .C 


it may'^also be a forged undertaking for the pay- It is not necessary that a warrant for the pay- 
ment of money. Beg. v. White, Car. & P. ment of money should be addressed to any par- 
282. ' ticular person. Beg. v. Bogers, 9 Car. & P. 41. 

A document in the following form, “ W. Trim, 

2.9.,” is not a request for the delivery of goods No Payee.] — The prisoner drew a bill 

-within 1 1 Geo. 4: k 1 Will. 4, c. 66, s. 10, and upon the treasurer of the navy payable to 

cannot be shown to be so by parol evidence, or order, and signed it in the name of a navy 
Beg. V. Bills. 4 Cox, C. C. 258. surgeon : — Held, that to constitute an order for 

A person obtaining goods on delivering a forged payment of money there must be some payee ; a 

letter, “ Please to let the bearer, W. T., have for direction to pay or order is not sufficient, 

J. R. four yards of linen,” signed J. R., can be Be,e v, Blchards, R. & R. 193. 
convicted of uttering a forged request for the “ Please to pay R. Jones or bearer the sum of 
delivery of goods under 11 Geo. 4 A 1 Will. 4, c. 5Z., payable at Hoare k Co., 272, Fleet-street,” is 
<66, s, lb. Bcdi V. Beafis, 5 Car. P. 553. not an order for the payment of money, there 

being no sufficient orderee on the face of the 
Receipts for Goods — ^What are.] — A pawn- instrument. Beg. v. Benny, 1 Cox, C. C. 178. 
broker’s duplicate of goods pledged with him is The prisoner drew a bill, “ Please to pay the 
an accountable receipt for goods. Beg.Y. FitcMe, bearer on demand loZ,,” and signed it wdth his 


broker’s duplicate of goods pledged with him is The prisoner drew a bill, “ Please to pay the 
an accountable receipt for goods. Beg.Y. FitcMe, bearer on demand loZ,,” and signed it wdth his 
Dears. & B. 175 : 2<» L. J., M. C. 90 ; 3 Jur. (N.s.) own name, but it was not addressed to any one ; 


7 Cox, C. C. 257. 


there were forged upon this instrument, when 


On an indictment for forging and uttering an uttered, the words and signature, “ Payable at 
accountable receipt for goods, the following docu- Messrs. Masterman k Co., White Hart-court, 
ment was held to be an accountable receipt : “By Wm. MTnerheney.” Mdnerhene}’- kept cash at 
order of R, F. Pries, we have this day transferred Masterman k Co.’s : — Held, that this was not an 
into the name of Messrs. Collman and Stolterfoht, order for payment of money. Be,v y. Bavens- 
759 quarters and 4 bushels of wheat, ex August croft, R. & R. 161. 

Ferdinand, Captain Richards, a Neustadt. En- 
tered by E, F. Pries, and now lying at our grana- What are.] — A prisoner was indicted for 

ries, Bermondsey -wall. The wheat is insured forging an order for the payment of money, 
.against risk of fire by us. — Brown and Young, with intent to defraud “ H. D., as one of the 
Corn Exchange, Oct. 23, 1852.” Beg. v. Pries, public officers of the Y. district bank.” The in- 
<6 Cox, G. C. 165. strument was as follows: — “ Thornton-le-Moor, 

Where tlic prisoner signed a document which July 20, 1844. Mr. J. Hir, Please to pay James 
entitled him to receive a delivery note, which, in Jackson 13Z., by order of Christopher Sadler, 
the course of business of a canal company, would Thornton-le-Moor, brewer. The district bank, 
^enable him to demand and have the goods de- I shall see you on Monday. Yours obliged, 
.scribed therein delivered to him on payment of Charles Sadler ” : — Held, to be an order within 11 
’ trges for carriage -Held, a forgery of a Geo. 4 & 1 Will. 4, c. 66, s. 3. Beg. v. dander, 
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A person who knowingly ntters’ a forged pass 
of a discharged prisoner, purporting to have been 
given under 5 Geo. 4, c. 85, may be convicted of 
uttering a forged warrant and order for the pay-, 
ment of money, although the forged pass be not 
precisely in the form given by that statute, and 
although it does not purport to be sealed with the 
county seal, or any seal provided for the purpose, 
the only seal to it being two small pieces of paper 
affixed to it bv wafers. Reg. v. 3R Connelly 1 Car. 
& K. 371 ; 2M. C. C. 298. 

The words “ warrant” or “ order,” in 7 Geo. 2, 
c. 22, were synonymous. Bex v. Mitclull^ 2 East, 
P. C. 936. 

A bill of exchange or a banker’s draft might 
have been charged in an indictment on 7 Geo. 2, 
C. 22, as an order for payment of money. Rex 
V. WUlLyugliljy, 2 East, P. C. 944. S. P., Rex v. 
ShegRierd, 2 East, P. C. 944 ; 1 Leach, C. C. 226. 

A note~‘‘ Please to send lOL by bearer, as I 
am so ill I cannot wait on you,”— was not an 
order for the pavment of money within 7 Geo. 2, 
c. 22. Bex V. EUor, 1 Leach, C. G. 323 ; 2 East, 
P. C. 937. 

Indictment for forging an order for payment of 
money. The instrument was an order to pay pri- 
soner or order the sum of four pounds five shillings, 
being a month’s advance on an intended voyage 
to Quebec, in the ship “ Mary Ann,” as per agree- 
ment with G, M., master. The prisoner had in the 
margin of the order written, “ On receiving this 
cheque I agree to sail, and be on board within 
sixteen hours from the date of this cheque ” : — 
Held, a good order for payment of money within 
the 11 Geo. 4 & 1 Will. 4, c. 66, s. 3. Rex v. 
Ramfield^ 1 M, 0. 0. 416. 

A person forging a seaman’s advance note can- 
not be indicted for forging or uttering it as an 
order for the payment of money. Beg. v. Hoiole, 
11 Cox, C. C. 320. 

A document in the following form, ‘‘ W. Trim, 
is not a warrant for the payment of money, 
within 11 Geo. 4 1 Will. 4, c. 66, ss. 3, 10, and 

cannot be shown to be so by parol evidence. 
Reg. V. Ellis^ 4 Cox, C, C. 258. 

Before the 24 k 25 Yict. c. 98, s. 24, a forged 
request to pay a third person money on account 
of the supposed writer, would not sustain an 
indictment for forgery, describing it either as an 
undertaking, warrant or order for the payment 
of money. Beg. v. Thorn, 2 M. 0. C. 210 ; Car. 
& M. 20(1. 

A writing directed to A. & Co, requiring them 
to pay the bearer on demand a sum of money is 
not, on an indictment for forgery, an order for 
the payment of money. Reg, v. Curry, 2 M. C. C. 
218. 

Cheques of a society were signed by the chair- 
man and three of the committee and counter- 
signed by the clerk; the bankers did not know 
the' names or signatures of the chairman or com- 
mitteemen, but relied solely on the clerk’s signa- 
tui*e : — Held, that a forgery of the chairman’s 
and committeemen’s signatures, by means of 
which the genuine signature of the clerk was 
obtained, was a forgery of a warrant or order for 
the pavment of money. Reg. Zee, d Cox, 
C. C. 80. 

A. kept a deposit account, but not a drawing 
account, with B., a banker, and was not entitled 
to draw cheques on B. C. presented a forged 
cheque of A. on B., which B. paid : — Held, that 
this w'as a forged warrant for the payment of 
money, but not a forged order ; as A, had, by the 
course of dealing between him and B., no right 


to draw cheques on B. Reg. v. Williams, 2 Car. 
&K. 51. 

A post-dated cheque is an order for the pay- 
ment of money. Reg. v. Taylor, 1 Car. & K. 
213. 

A sailor’s shipping-note for 2Z. 156’., payable to 
A. or bearer, five daj-s after the ship shail sail, is 
not avoid instrument under 17 Geo. 3, c. 30, but 
is an undertaking, warrant, or order for the pay- 
ment of money within 11 Geo. 4 & 1 Will. 4, 
c. 66, s. 3. Reg. v. Anderso7i, 2 M. k Bob. 
469. 

But a warrant for wages, signed by a foreman 
and paid by a cashier, is not a ’warrant for the 
payment of money within 11 Geo. 4 &; 1 Will. 4, 
c. 66, s. 10. Reg. v. Pilling, 1 F. & F. 324. 

A certificate in the following form, “ I hereby 
certify that the within-named William Mitchell 
is gaining his living by hawking,” the production 
of wdiich was necessary, in order that the prisoner 
might obtain payment of a sum of money to 
which he w^as entitled, is not a warrant or order 
for the payment of money wdthiii 11 Geo. 4 
& 1 Will. 4, c. 66. Reg. v. Jlltehell, 2 F. k 
F. 44. 

For forging such a certificate the prisoner 
must be indicted for a forgery at common law. 
Ih. 

D. w^as indicted for having forged and uttered 
the following instrument : — “Mr. Lowe. — Bought 
of C. Dawson, English and foreign fruit merchant 
and potato salesman. Hov. 9th, two bushels of 
apples, 9.?. Sir, — I hope you will excuse me 
sending for such a trifle, but I have received a 
lawyer’s letter this morning, and unless I can 
make up a certain amount by one o’clock, there 
^^dll be an action commenced against me, and I 
am obliged to hunt after every shilling. Yours, 
(fcc., F. Dawson : ” — Held, that this was properly 
described both as a warrant and as an order for 
the payment of money. Reg. v. Pawson, T. & M. 
428 ; 2 Den. C. C. 75 ; 20 'L. J., M. C. 102 ; 15 
Jur. 159 ; 5 Cox, C. C. 220. 

“ Three days after the ship ‘ Selah ’ has sailed 
from the port of Sunderland, please to pay to 
J ohn Wilson or bearer, the sum of four .pounds 0 
shillings and 0 pence (provided the said John 
Wilson has actually sailed in the said ship), being 
part of his wages in advance, on her intended 
voyage to Alexandria. — John Eobson, Master. To 
Mr. John Stobart, owner of ship,” is an order for 
payment of money. Reg. v. Lonsdale, 2 Cox, C. 
C.222. 

A forged paper \vas in the following form : — 
“To M. & Co. Pay to my order, two months 
after date, to Mr. J. S., SOL, and deduct the same 
out of my account.” It was not signed, but across 
it was written, “ Accepted, Luke Lade ; ” and at 
the back the name and address of J. S. M. k Co. 
were bankers, and Luke Lade kept cash with 
them : — Held, that this paper wms a warrant for 
the payment of money, as, if genuine, it wmuld 
have been a warrant from Luke Lade to the 
bankers to pay the money to J. S. Reg. v. Bmlth, 
1 Car. & K. 700 ; 1 Den. C. C. 79. 

“ Mr. M. will be pleased to send by the bearer 
lOL on Mr. H.’s account, as Mr. H.is very bad in 
bed, and cannot come himself,” and the paper 
purported to be signed, “ Mr. E., foreman, St. A. 
Foundry,” and Mr. M. was clerk to Messrs. C., 
bankers, with whom Mr. H. kept an account, and 
E. was foreman to Mr. H., but had no authority 
to draw on Mr. H.’s banker, is a warrant for the 
payment of money. Reg. v. Vivian, 1 Car. & K. 
719 ; I Den. C. C. 35. 






A writing, purporting' to authorise the bearer to order, as not being within the original mandate, 
receive money depo&ited in a bank by a friendly iZd-’y. v. Wilton^ 1 F. & F. 391. 
society on accountable receipts, and purporting 

to be signed by the principal officers of the Indorsement on Warranty— It was not 

society, may, in an indictment for forgery, be an offence under 11 Geo. 4 & 1 Will. 4, c. 66, to 
alleged to be a warrant for the payment of forge an indorsement upon a warrant or order for 
money. Req, y. Harrh^ 2 M. C. C. 267 ; 1 Car. the payment of money. Be,r v. Aneott^ 6 Car. 
& K. 179. & F- 408. But see 24 & 25 Viet. c. 98, s. 24. 

An order for the payment of prize-money, 

signed in the name of a seaman, wms an order By Procuration.] —A building society 

for the payment of money within 7 Geo. 2, c. 22, was in the practice of taking money on deposit 
the forgery of wdiich was felony, although the at interest, and upon repaying tlie deposit 
requisites of :-i2 Geo. 3, c. 34, s. 2, had not been required a receipt to he given by the depositor 
complied -with. Rex v. M'IntosU, 2 East, P. C. for the amount repaid. A person was con- 
942, 956 ; 2 Leach, C. C. 883. victed of forging one of such receipts, wdiich 

A dividend warrant of a railway company, w^as in the following form : — “ Receivetl of the 
signed by the secretary, and addressed to ‘a South Lancashire Building Society, 41 7?. 13, v. on 
banker, required the latter to pay the amount to account of my share, No. 8071, pp. Siisoy Ambler, 
L. (a shareholder) or order, and to charge the same William Kay.” Susey Ambler was the depositor^ 
to the company’s revenue account. It further and the prisoner a local agent of the society. By 
required the shareholder's name to be indorsed, the custom of the society such a document was 
and the banker would not pay the money with- tieated as an authority, warrant or request to 
out such indorsement. The prisoner uttered this pay the deposit, but not as an order Held, that 
dividend warrant, knowing that the indorsement the document might be described in the indict- 
of the shareholder’s name w'as a forgery, and he ment as a w^arrant, authority or request for the 
was convicted upon an indictment which charged payment of money by procuration within the 
him in one count with uttering a warrant for 24 & 25 Viet. c. 98, s. 24. Reg. v. Kay, 39 L. J., 
the payment of money, and m another with M. 0. 118 ; L. R. 1 C. C. 257 ; 22 L. T. 557 ; 18 
uttering an order for the payment of money : — W. R. 934 ; 11 Cox, C. C. 629, 

Held, that the document was properly described. 

Reg. V. Antey, Dears. A B. 294 ; 26 L. J., M, C. Undertakings for the Payment of Money— 
190 ; 3 Jur. (H.s.) 697 ; 5 W. R. 737 ; 7 Cox, What are.]— A guarantee is the subject of 
C. C. 329. foigery, though no consideration appears, and 

19 A 2^0 Viet. c. 97, s. 3, gives validity to such an 

Post-office Money Orders.] — A post-office undertaking. Reg. v. CoelJio, 9 Cox, C. C. 8. 

money order purporting to be signed by a local Indictment under 11 Geo. 4 & 1 Will. 4, c. 66, 
postmaster, and addressed to the Post-office, s. 3, for uttering a forged undertaking for the 
London, in the following form, “ Credit the payment of money ; — Held, that the statute 
person named in my letter of advice the sum of ap})lied as well to a written promise for the pay- 
57., and debit the same to this office,” is both a ment of money by a third person as to a like 
warrant and an order for the payment of promise of payment by the supposed party to 


monev, 77 /y/. v. Gilchrist, Car. A M. 224 ; 2 M. 
0.0.233. 

y. was indicted for uttering forged orders for 


the instrument. Reg. v. Stone, 1 Den. C. 0. 181 j 
2 Car. A K. 364. 

A forged instrument, by which the supposed 


the payment of money, and convicted. He had maker of it, in consideration of goods to be sold 
fraudulently obtained certain forms of post- to P., undertakes to guarantee to the vendor the 
office orders from the office at A., and also some due payment for all such goods so to be sold to 
with the N. stamp affixed. These orders being P., but so that the supposed maker should not be 
filled up, and signed ‘‘ G. J., pro postmaster,” liable beyond 10/., is a forged undertaking for 
there being no one of the name of G. J. at N., the payment of money. Ih. 


wei’e luttered by V. in payment for goods at D. 
No letters of advice were forwarded to D. : — 
Held, that V. was rightly convicted. Reg. v. 


Forging a document pin porting to guarantee 
a master to a certain amount in money against 
the dishonesty of a clerk, is forging an under- 


Vmderstein, 16 Ir. C. L. R. 574 ; 10 Cox, C. C. taking for the payment of money within 24 A 25 


A prisoner named T. Story went to the post- 


Vict. c. 98, s. 23. Reg. v. Jogee, L. A C. 576 ; 
34 L. J., M. 0. 168 ; 11 Jur. (N.s.) 472 ; 12 L. T. 


office at N., and inquired for a letter directed 351 ; 13 W. R. 662 ; 10 Cox, C. C. 100. 
to “ T. Story, post-office, Nottingham, to be left The forging of a paper, by which the supposed 
till calM for ; ” and a letter directed to T. writer promises to pay to B., or order, 100/., or 
Storer, post-office, was given him, the post- such other sum, not exceeding the same, as he 
master supposing that the prisoner was the may incur by reason of his becoming one of the 
person to whom it was directed, not noticing the sureties to the sheriff of Y., for J. R., a sheriff’s 
difference of names ; the letter contained a officer, is a forgery of an undertaking for the 
money order, of which the prisoner obtained payment of money. Reg. v. Keed, 8 Car. A P. 
payment on signing his own name on the back 623 ; 2 Lewin, C. C. 185. 

of it : — Held, that this was not forgery. Rex v. A debtor being pressed for payment of a debt, 
Story, R. A R. 81. obtained further time to pay, by giving, as 

security, an I 0 U, purporting to be signed by 

letters of Credit.] — A letter of credit, on himself and another, the signature of the latter 

which the correspondents of the writer of it, being forged by the debtor : — Held, that the 
having funds of his in their possession, apply instrument was an undertaking for the payment 
them to the use of the party in whose favour it of money within 24 A 25 Viet. c. 98, s. 23. Reg. 
is given, is a warrant for the payment of money, i v. Chamhers, 41 L. J., M. C, 15 ; L. R. 1 C. C. 
T. T. RoaTte, 8 Car. A P. 626 ; 2 M. 0. 0. 66. “ ; 341 ; 25 L. T. 507 ; 20 W. R. 103 ; 12 Cox, C. C. 
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An. instrament professing to be a scrip certi- 
ficate of a railway company was not an under- 
taking for the payment of money within 11 G-eo. 
4 & 1 Will. 4, 0 . 6B. Ilpg, y. Wed, 1 Den. C. C. 
258; 2 Car. ck K. 406 ; 2* Cox, C. C. 437. S. P., 
Clarlie y. Xemmm, 5 ilaihy. Cas. 60 ; 1 Ex. 131 ; 
16 L. J., Ex. 206. 

Before 24 & 25 Viet. c. 98, s. 24, a forged 
request to pay a third person money on account 
of the supposed \yriter would not sustain an in- 
dictment for forgery, describing it as an under- 
taking for the payment of money. JR g.v. Thorn, 
2 M. C. C. 210 ; Car. & M. 206. 

A sailor’s shipping note for 21. 15^. payable to 
A. or bearer, fiye days after the ship shall sail, is 
an undertaking for the payment of money within 
11 Geo. 1 & 1 Will. 4, c. 66, s. 3. Beg. y. Ander- 
son, 2 M. & Rob. 469. 

A certificate in the following form : — “ I here- 
by certify that the W’ithin - named William 
Mitchell is gaining his Hying by hawking,” the 
production of which %yas necessary, in order that 
the prisoner might obtain payment of a sum of 
money to which he was entitled, is not an under- 
taking for the payment of money \yithin 11 Geo. 
4 & 1 Will. 4, c. 66. Beg. y. mchell, 2 F. & F. 
44. 

Security for the Payment of Money.] — The 

prisoner haying borrowed 3.5/. and being pressed 
for payment, obtained further time by giying as 
security an instrument wdiich was set out in the 
indictment in the words and figures follow- 
ing - 

November 21, 1870. 

I 0 U thirty-fiye pounds, 

35/. Arthur Chambers, 

George Wickham. 

The name George Wickham ” was forged by 
the prisoner, and he was conyicted under 24 & 
25 Vict. c. 98, b. 23, of forging the instrument, 
which \yas described as a security : — field, that 
the instrument ^yas rightly described. Beg. v. 
Chamlers, 41 L. J., M. C. 15 ; L. R. 1 0. C. *341 ; 
25 L. T. .507 ; 20 W. R. 103 ; 12 Cox, C. C. 109. 

Acquittance or Receipt — What is.] — A friendly 
society had branches in yarious towns, A mem- 
ber belonging to one branch could not be 
receiyed into the court of another branch as a 
clearance member without a document calle<l a 
“ clearance,” certifying that he had paid all the 
dues and demands of the branch to which he 
belonged, and authorising the other branch to 
receiye him : — Held, that such clearance was not 
an acquittance or a receipt for money within 
24 & 25 Vict. c. 98, s. 23, and that a conviction 
for forging such a document could not be sus- 
tained. Beg. y. French, 39 L. J., M. C. 58 ; 
L. R. 1 C. 0. 217 ; 21 L. T. 726 ; 18 W. R. 354 ; 
11 Cox, C. C. 472. 

A railway ticket is not an acquittance or a 
receipt within the above statute. Beg. y. Gooden, 
11 Cox, C. C. 672. 

A turnpike toll-gate ticket is a receipt for 
money within 24 25 Vict. c. 98, s. 23. Beej. y. 

Fitch, L. & C. 159 ; 8 Jur. (N-S.) 624 ; 6 L. T. 
256 ; 10 W. R. 489 ; 9 Cox, C.'C. 160. 

The prisoner was a collector of rates for a cor- 
poration. While in the service he received cash 
from the prosecutor on account of a rate, for 
which he gave a receipt. After he had left the 
service, he called on the prosecutor for the 
balance, which was paid. The prisoner altered 
the figures in the receipt, which then appeared 
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as a receipt for the entire rate due : — Held, not 
to be a forgery. Beg. y. Sargent, 10 Cox, C. G. 
161. 

If a paidy wrote on the back of a bill of ex- 
change payable to B. A., “ Received for R. A.,” 
and signed his own name to it, he was not guilty 
under 11 Geo. 4 & 1 Will. 4, c. 66, of forging a 
receipt. B".c v. Arscott, 6 Car. & P. 408. But sei^ 
21 & 25 Vict. c. 98, s. 24. 

It being the duty of a railway station-master 
to pay B. for delivering and collecting parcels, 
he falsely told B. that the company had deter- 
mined to pay him only for collecting, and not 
for delivering, and accordingly then continued 
to pay him only for collecting, but he continued 
to charge the company with payments purport- 
ing to be made to B. for delivering. In order to 
fnrnibh a voucher to the company for these pre- 
tended payments, the station-master, after pay- 
ing B.’s servant the sum entered iimler the head 
“collecting,” in the printed form supplied by 
the company, and obtaining his receipt in writ- 
ing for that amount, without his or B.’s know- 
ledge, put a receipt btamp under the .servants 
name, and wrote thereon in figures a sum, being 
the aggregate for collecting and delivering 
Held, that he was properly convicted of forgery. 
Beg. y. Grifitli, Dears. & B. 548; 27 L. j., 
M. C. 205 ;‘ 4 Jur. (N.B.) 442 ; 6 W. R. 472 ; 7 
Cox, C. C. 501. 

A stamped memorandum, importing that A. B. 
had paid a sum of money to C. D., but not im- 
porting any acknowledgment from C. D. of his 
having received it, was not such a leceipt as 2 
Geo. 2, c. 25, s. 1, made it ca])ital to forge or 
utter. Bex v. Hnrveg, R. & R. 227. 

An entry of the receipt of money or notes 
made by a cashier of the Bank C)f England in 
the bank book of a creditor -was an accountable 
receipt for the payment of money within 7 Geo. 
2, c. 22. Bex v. Harrison, 1 Leach, C. 0. 180 ; 2 
East, P. C. 927, 988. 

Making a false entry in what purports to be a 
banker’s pass-book, with intent to defraud, is 
forgery of a receipt. Beg. y. Smith, L. & 0. 168:; 
31 L. J., M. 0. 154 ; 8 Jur. (N.s.) 572 ; 6 L. T. 
300; 10 W. E. 583 ; 9 Cox, C. C. 162. 

Forging an Indenture of apprenticeship and a 
receipt for the apprenticeship fee, with intent to 
defraud the stewards of the Feast < if the Sons of 
the Clergy, was forgery. Bex y. Jones, 1 Leach, 
C. C. 36G ; 2 East, P. C. 991. 

The name of the holder of a navy bill, signed 
on a proper receipt stamp, and affixed to the 
navy bill, did iKjt on the face of it puiport to be 
a receipt fur money within 2 Ge >. 2, c. 25, and 7 
Geo. 2, c. 22; but as the money was paid on such 
signature, and it always had been considered as 
a leceipt at the Navy Office, it imght, by proper 
averments in the indictment, be brought within 
the protection of the statutes as a receipt for 
money. Bex v. Hunter, 2 Leach, C, C. 624 ; 2 
East, P. C. 928, 977. 

If a peison, employed by the executors of a 
public accountant to settle the accounts of the 
testator with government, procure fabricated 
vouchers, and deliver them to the Navy Board, 
in order to exonerate the estate <jf the testator 
from an extent, it was a forging anti uttering 
within 2 Geo. 2, c. 25. Bex v. Thomas, 2 Leacln 
C. C. 877 ; 2 East, P. 0. 934. 

A scrip receipt not filled up with the name of 
the subscriber is not a receipt for money within 
the statutes against forgery. Bex v, Lyon, 2 
Leach, 0. 0. 597 ; 2 East, P. 0. 933. 
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Where it was shown to be the custom of 
bankers to give receipts on the deposit of money 
in the following form, “ Received of A. eighty- 
five pounds to his credit. This receipt not 
transferable ” ; and to repay the money with 
interest on the return of this receipt, with A.’s 
name written on it : — Held, that forging the 
name of A., and receiving the money due on its 
return, was a forging and uttering an acquit- 
tance for 85Z. Beg, t. 2 M, C. C. 215 ; 

j.Car. & M. 326. 

It was the practice of the treasurer of a county, 


An indictment for forging a receipt in the fol- 
lowing form, “ 6th January, 1830, 10?. 15<s*. 6d. 
For the high constable, James Hughes,” does not 
require explanatory averments. Jieg. v. Board- 
man, 2 M. 6c Rob, 147 ; 2 Lewin, C. 0. 81. 

A count charging the uttering a false receipt 
simply is good. Iteos v. Martin, 1 M. C. C. 483 ; 
7 Car. & R. 649. 

An indictment charging that a precept had 
been issued to Christopher Hindle, high con- 
stable of B., to collect 21?. lU. ^d., and that 
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A servant employed by her mistress to pay when an order had been made on him for the 
tradesmen’s hills, received from her a bill of a payment of expenses of a piosecutioii, to pay the 
tradesman named Sadler, together with the whole amount to the attorney for the puteecu- 
moiiey to pay that and other bills. She brought tion, or his clerk, and to require the siguatuie of 
the bill again to her mistress, with the w^ords every person named in the order to be written 
paid Sadler ” on it, the word Sadler being on the back of it, and opposite to each name the 
written with a small s, and there being no sum ordered to be paid to each person : — Held, 
initial of the Christian name of the tradesman, that such a signature is not a receipt, the forging 
The mistress stated that she believed the w'ordb of which is an offence against 11 060.4 6£ 1 Will, 
to be a receipt and that no application was made 4, c. 66, s. 10, and that it is merely an authority to 
for the money afterwards -Held, on an indict- the treasurer to pay the amount. Beg. v. Choker, 


ment for forgery, that the words “ paid Sadler,” 
under the circumstances, imported a receipt or an 


2 Car. & K. 586. 

A receipt, signed by the captain of a detach- 


acquittance for the money, and %vere not merely ment, on the authority of winch money is received 
a memorandum by the servant of her having from an army agent, on account of the monthly 


paid the bill. Beg. v. llonseman, 8 Car. & P, 
180. 


subsistence for such detachment, might be pro- 
perly described as a receipt for money, under 


The words “ Settled, Samuel Hughes,” at the 2 & 3 Will. 4, c. 123, s. 3, although it appeared 
foot of a bill of parcels, import a receipt and an that such instruments were frequently cashed, 
acquittance. Bex v. Martin, 7 Car. & P. 549 ; upon indorsement, by tradesmen in the neigh- 
1 M. C. C. 483. bourhood of the place where the regiment was 

The piisoner, a pay-sergeant of the artillery, stationed, and the amount afterwards received 
obtained from the paymaster a receipt for a sum by them of the army agent. Bex v. B\ee, 6 Car. 
of money as part of subsistence of a company for &; P. 634. 

the month of May. He afterwards eiascd May A scrip certificate in a railivay company is not 
and inserted June, and gave the leceipt to a an accountable receipt, or an acquittance or a 
tradesman, who, according to the usual practice, receipt within 11 Geo. 4 &; 1 Will. 4, c. 66, s. 10 ; 
advanced the sum to the prisoner, and sent the therefore the forgery of such a document is not 
receipt to the agent of the regiment, who paid a felony, but a misdemeanour only. Clarlie v. 
the amount. The indictment " for forgery, do- Xewhum, 1 Ex. 131 ; 5 Railw. Gas. 69 ; 16 L. J., 
scribing the instrument as a receipt, was good. Ex. 296. 8. Beg. v. TT 1 Hen. C. C. 268 ; 
Bex Y.^Eope, 1 M. C. C. 414. 2 Car. & K. 496 ; 2 Cox, C. C. 437. 

The provisions of the 7 Geo. 4, c. 16, s. 38. 

•extend to the forging and uttering a receijit, or Alteration or Addition.] — If a high con- 

other document, relating to a Chelsea pension, stable issues his precept for the payment of a 
supposed to be payable, and are not confined to county rate amounting to 3?. bs. 9d., and, having 
cases of forging and uttering receipts and other received the money, writes a receipt at the 
documents relating to pensions in actual exist- bottom of the paper, “ Received the above rate, 
once. Beg. v. Pringle, 9 Car. &; P. 408; 2 M. C. C. j. p.,” and after that, the sum of 3?. 6^*. 9d. in 
127. ^ the receipt is fraudulently altered to 3?. 15s. 9<?. : 

An instrument purporting to be an agreement, this is a forgery of a receipt within 11 Geo. 4 & 
and stamped as such, and reciting that an q Will. 4, c. 66, s. 10. Beg. v. Vaughan, 8 Car. 
arrangement had been made between the parties & p. 276. 

tWeto in consideration of a certain sum, the After a receipt was signed by the person giving 
receipt of wdiich wms thereby acknowdedge<l, and it, the peison to whom it was given added words 
then pi’occedmg to release the party paying it above the signature : — Held, that it was for the 
from all further claim in the matter in lesjject of jtiiy to say wdiether the addition of these words 
which it was paid, is a receipt or an acquittance altered the effect of the receipt. Beg. v. Milton, 
under 11 Geo. 4 & 1 Will. 4, c. 66, s. 10, and may lo Cox, C. C. 364. 

he so described in an indictment for forgery. Held, also, that it was doubtful -whether such 
Beg. V. Hill, 2 Cox, C. C, 216. addition amounted to forgery. Ih. 

A receipt given by hankers to poor-rate col- ^ person makes a copy of a receipt, and adds 
lectors in respect of moiiies paid in by them to to it other words, as, for example, ‘‘in full of all 
the account of the guardians of the union is an demands,” w^hicli wmre not in the original. It is 
accountable receipt. Beg, v. JoJui-^ton, 5 Cox, a forgery if the copy is ottered in evidence on the 
C. C. 133. supposed loss of the original. Tipfold v. Belt, 5 

The signature of a witness indorsed on the Esp. 100. 
back of an order upon the treasurer of county 


stock for the payment of the costs of a prosecu- 
tion, with the sum allotted to the wntne&s written 
in figures opposite to his name, is meiely an 
authority and not a receipt or acquittance. Beg. 
v. Parher, 2 Cox, C. G. 274. 


iii. Indictment and Boidence. 

tTpon Receipts.] — “ As follows ” is a suflScient 
averment of the tenor of a forged receipt. Bex 
Y. Powell, 2 W. Bl. 787 ; 1 Leach, C. C. 77 ; 2 
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% receipt for 21L ILs*. -id. had been forged, by ' 
falsely cementing to the precept, at the foot, a 
receipt in the handwriting of Henry Hargi eaves, 
of the tenor following, “ 1825, received H. H.,” 
which had before then been written by Har- 
greaves for other money, and that the prisoner 
uttered it with intent to defraud Hargreaves, is 
bad, because thei e is nothing to show what the 
Initials H. H. meant, and nothing to show what 
connection Hargreaves had with Hmdle, or with 
the receipt. v. Barton^ 1 M. C. C. 141. 

An indictment for utteiing a forged receipt 
for money, which sets out the receipt in terms, 
need not set forth the bill of items to which 
the receipt refers, as that is matter of evidence 
Bex V. XeUicl'^ 2 East, P. 0. 925. b. P., Bex 
V. Thonqwai^ 2 Leach, C. C. 632, n. ; 1 East, 

181, n. 

An indictment on 7 Geo. 4, c. 16, s. 38, charg- 
ing the prisoner with having foiged and uttered 
^‘a certain leceipt relating to and concerning 
the payment of a certain pension, to wit, 

4cl. ILb. 0]c/., supposed to be payable to one 
H. M., as an out-pensioner of the Eoyal Hos- 
pital for Soldiers at Chelsea, in the county of 
Middlesex,’’ is good. Beg. v. Pringle, 9 Car. & P. 

409 ; 2 M. 0. C. 127. 
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Intent to Defraud.] — If a high constable 

issues his precept for the payment of a county 
rate amounting to 37. M., and having le- 

cei\ ed the money writes a receipt at the bottom 
of the paper, “ Keceived the above rate, J. P.,” 
and after that the sum of 37. 5.s’. 9^7. m the le- 
ceipt is fraudulently altered to 37. 15.y. 9r7. ; this 
ib a forgery of a receipt within 1 1 Geo. 4 & 1 
Will. 4, c. 66, s. 10, and may be laid with intent 
to defraud any rated inhabitant (by name) of 
the paridi on which the rate is imposed (and 
others). Beg. v. Vaughan., 8 Car. <ic P. 276. 

Dpon Re(iuests, Orders or Warrants for De- 
livery of Goods.] — A count in an indictment 
for forging a iciueat for the delivery of goods, 
which described the forged instiiiment as ‘‘ a 
certain forged request for the deliveiy of goods 
to one J . E.,” v\ as good under 2 & 3 Will. 4, c. 
123, s. 3, and was not too general. Beg. v. Rol- 
lon, 9 Car. (to P. 423. 

A forged request, to be within 11 Geo. 4 & 1 
Will. 4, c. 66, s. 10, mu^t import on the face of 
it to be a request ; and if the words have not 
necessarily that effect, but are so understood in 
the trade, there must be an innuendo to explain 
them. Bex v. Cullen, 1 M. C. C. 310 ; 5 Car. & 
P, 116. 

A request for the delivery of goods may be so 
described in an indictment for forgery, without 
setting it out verbatim. Beg, v. Bohson, 2 M. 
0. C, 182. 

If an indictment for forgery sets out a forged 
instrument in hmc verba, describing it as a w'ar- 
rant, order and request for the delivery of goods, 
it is not necessary, in order to sustain the indict- 
ment, that the instiumcnt should answer all the 
terms of that description. Beg. v. Williams, 2 
Hen. 0. C. 61 ; T. M. 382 ; 20 L. J., M. C. 100 ; 
14 Jur. 1052 ; 4 Cox, (3. C. 3.58. 

A count in an indictment for forgery alleging 
‘ the forgery generally to be of a ceitain warrant 
and order for the delivery of goods, without 
particularity, is sufficient. Beg. v. Smith, 
^ QoZ, C. 0. 368. 

-Infant to Defraud.] — Where a forged 


request for delivery of goods was addressed to a 
woman in her maiden name, who, prior to the 
date of it, had married, the utterer may be con- 
victed on an indictment charging the intent to 
be to defraud the husband. Bex v. Carter, 7 
Car. & P. 134. 

Upon Warrants or Orders for Payment of 
Money.] — A prisoner was indicted on 2 & 3 Will. 4, 
c. 123, s. 3, for forging a warrant for the payment 
of money. The forged paper was as follows : — 

“ This is to satisfy that E. E. an swept the flues 
and cleaned the bilges, and repaired four bridges 
of the ‘ Princess Victoria,’ (signed) J. E., 
47. lU.s\ 0<7.” It w’-as proved that, by the course 
of dealing between the parties, this voucher, if 
genuine, would have authorised L. & Co. to pay 
47. 10.9. Od. : — Held, that it is not necessaiy that 
a w^arrant for the pajmient of money should be 
addressed to any particular person ; and that, as 
it appeared that this document, if genuine, 
would have been ^a voucher for the payment of 
the money mentioned in it, that was a sufficient 
proof of the allegation that it was a warrant for 
the payment of money. Beg. v. Bogern, 9 Car. 

P. 41. 

A forged authority to draw money, which is 
well described as a warrant, is not an order for 
the payment of the money, and an indictment 
describing such a forged authority for the pay- 
ment of money as a warrant and order, is bad. 
Beg. V. Dixon, 3 Cox, C. C. 280. 

An indictment which charges a forged cheque 
to be a warrant and order for the payment of 
money, which warrant and order are in the words 
and figures following,” is good. Bex v, Crow^ 
ther, 5 Car. & P. 316. 

Indictment for forging an order for relief to a 
discharged prisoner, under 3 Geo. 4, c. 85, being 
in many instances ungrammatical and at vari- 
ance from the act : — Held bad. Bex v. Do mu lly, 

1 M. C. C. 438. 

An indictment for presenting a forged order to 
W. L., treasurer, «Scc., pretending it was genuine, 
and obtaining from him under it 47. 10.9. 6^7., after 
charging that the prisoner, with intent to cheat 
the treasurer, presented the order, and that he 
knowingly, &c., pretended it was a genuine order, 
proceeded, ‘‘and so the jurors, &:c., say that the 
prisoner, on the day and year, «kc., did obtain the 
said sum of 47. 10.y. (jcI. ” ; but the intent to cheat 
and defraud W. L. was not stated m that part of 
the indictment, nor was the obtaining charged to 
have been effected knowingly and designedly : — 
Held bad. Bex v. Bushuwrth, E. & E. 317 ; 1 
Stark. 396. 

Intent— Evidence of.] — An instrument in 

the following form, “ Please to pay T. E. Tur- 
berville* 37. 12.9. M. for sick-pay to Brother Isaac 
Jones,” and signed by the officers of a friendly 
society, and directed to the treasurer, is, on the 
face of it, an order within 11 Geo. 4 & 1 Will. 4, 
c. 6 1, s. 3 ; and may be shown by evidence to be 
a -vvarrant for the payment of money. Where a 
prisoner was charged with forging the above 
instrument, and some counts of the indictment 
laid the intent to be to defraud “ J. 0. and others,” 
by virtue of 11 Geo. 4 & 1 Will. 4, c. 66, s. 28, 
and it appeared that the prisoner and J. 0. and 
others w'ere members of this society : — Held, that 
the word “ others ” might be held to include or 
exclude the prisoner, according as it was necessary, 
for the support of the indictment, that bis name 
should be considered as included or excluded. 
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other counts ot the indictment laid the intent to Leach, 0. C 2i. S P, v Fitxoerald, 1 
Toe to defraud W. B. -.—Held, that this intent was Leach, 0. 0. 20 , 2 East, P. 0. 

7?httci^tfll’'taT-ifJrt?/ _Validity.]-Onanindiotmontforforging 

husinoss and his duty to pay money, on having a will, the probate of that will unrepealod is 
Sne ordei-s or wa™nts L that purpose in not conclusive evidence of its validity, so as to 
L above form. Meo- v. 4 Cox, be ^ ifft 

O. O. 10. o ^ 

o4:0, n. 

Evidence.! — It is no defence on an in- .r ^ x x j n t • t ^ 4- 

dictment for forg ng and uttering an order of a — Intent to Defraud.]-In an indictment 
S of ^-diansSf a poor-law union, to show for forging a will, an intent to defraud the heir- 
S tlm pemon who signed the order as presiding at-law was charged in one count, and in another 
chSmL w^ not, in fact, chairman on the day an intent to defraud persons to the jurors un- 
hSS the for^ry charged being of another known. The only one found guilty was the son 
name fo the order? Jteg.y? Pitie,2lL 0. C.70; of the testator whose will was alleged to be 
name in x j forged. Eo evidence was given that the testator 

An indictment for forging an order for the had been previously married, or left any other 
pavmeS of money is not sustained by a forged ohi drem, but one of the wi nesses statal that he 
letter requesting a pei-son, with whom the sup- had heard a report that the dweasod h.ad left 
posed vniter had dealings, to pay money, the another son by a former wife Held, th.at there 
telanoe being at the time against the writer, was no evidence of an intention to defraud any- 
v. Rolcrts, 2 M. 0. C. 2o8 ; Car. & H. ^ 

A forged order for the payment of money need C. C. 160. 
not disclose on the face of it the name of the i a 


party to whom it is addressed, but the direction Solicitor— Privilege.]— -A., an attorney, 

may be shown by extrinsic evidence. v. was employed by B., as his solicitor, to put out 

sJllina Bears. C. 0. 219 ; 2 C. L. B. 114 ; 23 money upon mortgage. C. applied to A. to pro- 
Ti T m’c 8 * 17 Jur 1012; 2W.B. 54; 6 Cox, cure him the advance of money on mortgage, 
C C 230 * ’ * solicitor in procuring it. C. 

If a document in form is not a warrant for the stated to A. that he was the owner of certain 
pa— .1 ,1... .. i. »iir» 


SSri." ,£™'brp«3 7 p;“< «• “ ” ■” 1“ ‘“it 

7?77a. A p p of A. B. advanced the money, A. acting as his 

^ ’ - > • ♦ • solicitor, by preparing the mortgage- deeds : — 

Held, that, on the trial of C. fur uttering the 
k. Wills. forged will, A. was bound to produce the will, 

and also to give evidence of what 0. said to him 
When Offence Committed.] — Before 7 Will. 4 to the advance of the money, Meij, y. Awr^, 

& 1 Yict. c. 26, s. 9, there could he no forgery 3 Q^r. & P. 596. 

of a will of lands, attested only by two witnesses. Qumre, whether a forged document intrusted 
Meie V. Wall, 2 East, P. 0. 9.33. by the prisoner to an attorney, as an attorney, 

To forge a will was a capital offence, although ^an be produced on the trial for forgery. Eeg. 
the supposed testator was living. Eex v. Tylney, supra. 

Sterlmf, 1 Leach, C. C. 99 ; 2 East. P. C. 950. forged will had been sent to an attorney 
S. P., ilex V. Coogun, 1 Leach, C. C. 449 ; 2 East, title-deeds ostensibly for the purpose 

P. C. 1001. of asking his advice upon them, Tint really that 

The forgery of the will of a non-existing person be might see the will and act upon it. The will 
is an offence within the statute. Eeg. v. J very being produced at the trial by the attorney, 

8 Car, & P. 596. the prisoner’s counsel obiected to the reading 

Signing a wrong Christian name to the person ^ on the ground that it was a privileged 
whose will a false instrument purports to be, is communication, and the objection was over- 
a forgery. Eex y. Fitzgerald, I lieixoh,0, C. 20 ; ruled at the time, and afterwards on a case 
2 East, P. C. 953. reserved. Beg, v. Hayiaard, 2 Car. & K. 234 ; 2* 

Cox, C. C. 23. 

Indictment.] — An indictment for forging a xhe prisoner was indicted for forging a will, 
paper waiting purporting to be the will of A. is pibe forged instrument had been given to am 
good. Ilex V. Birch, 2 W. Bl. 790 ; 1 Leach, attorney by the prisoner ostensibly for .profes- 
C. 0. 79 ; 2 East, P. C. 980. sional purposes, but, in the opinion of the judge, 

with some*very different object. On objection 

Joint Indictment — Separate Acts.] — that it was a privileged communication, and 

Three were jointly charged with procuring other therefore could not be read : — Held, invalid, 
persons to utter a forged will. The only evi- Beg. v. Joim, 1 Den. C. 0. 166. 
donee for the prosecution was of separate acts, Upon the trial of an indictment for forging 
at separate times and places, done by each of the the will of one W., it was proved that the 
persons chargel as accessories. At the end of prisoner’s wife, by his desire, took another will 
that evidence one of them pleaded guilty: — purporting to be the will of W., also forged, to a 
Held, that the other two might, notwithstanding, solicitor, and asked him to advance money on 
be convicted. Beg. v. Barber, 1 Car. & K. 442. mortgage of the property which passed under the 

will of her father W. ; that the will being left 
Evidence — ^Identity.] — On an indictment for with the solicitor and discovered by him to be a 
forging a seaman’s will, the muster-book of the forgery, he mhde an exact copy of it, and then 
Havy Office is good evidence to pWO tke idea*^ returned it to the prisoner. What the mm 
to Of tke ^apposed testator. 1 stated to the solicitor was a#terwards mvemm - , 
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cated to the prisoner. The solicitor stated that 
he was not then acting as the prisoner’s attorney, 
that he made no charge for the interview, but 
that if he had found the security sufficient he 
should have advanced the money. Notice was 
given to the prisoner to produce that will, and 
upon its non-production the copy taken by the 
solicitor w'as tendered and received : — Held, that 
the interview between the solicitor and the 
prisoner's wife was not privileged as a confiden- 
tial communication, and that the conversation 
which then took place, and the copy of the will, 
were both admissible. 2Zp(/, v. Fuiey, 2 Car. & 
K. 313 ; 1 Den, 0. C. 197 ; 2 Cox, C. C. 82. 


1. Other Instruments, 

Post-Office Telegram.] — A post-office telegram 
accepting a wager is an “instrument” within 
the meaning of s. 38 of the Forgery Act, 1861. 
Meg. V. 767/0/, 65 L. J., M. G. 74 ; [1896] 1 Q. B. 
309 ; 74 L. t. 254 ; 44 W. E. 318 ; IS Cox. C. C. 
285; 60 J. P. 519-C. C. E. 

False Entry in Bankers’ Books,] — Where a 
paying teller of a bank falsely and with intent 
to defraud, enters in the proof book of the bank, 
kept by him, a certain sum of money, as assets 
of the bank, whereas the assets do not amount to 
that sum, he is not guilty of forgery by the law 
•of England. irnid.soi\ hi 7'e, 6 B. S. 522 ; 34 
L. J., M. 0. 163 ; 11 Jur. (N.S.) 807 ; 12 L. T. 
B07 ; 13 W. E. 653 ; 10 Cox, C. C. 118. 

Eailway Pass.] — The forgery of a railway pass 
to allow the bearer to pass free on a railway is a 
forgery at common law. Meg. v. Boult, 2 Car. & 
K. 604. 

Esport of Seaman’s Character.] — ^A master of 
a ship having made and signed a report of a 
seaman’s character upon his discharge, in the 
form sanctioned by the Board of Trade, the 
shipping-master gave the seaman a copy. The 
seaman went to the prisoner, who, for 2^. 67., 
made and delivered to him a facsimile of the 
genuine copy of the report, except that the letter 
*‘G,” which signified “good,” was substituted 
for the letter “ M.,” which signified “middling”: 
— Held, that the prisoner was guilty of an offence 
within 17 & 18 Viet. c. 104, s. 176. Meg. v. 
WiUoyi, Dears. & B. 558 ; 27 L. J., M. G. 
230 ; 4 Jur. (3?r.s.) 670 ; 6 W. E. 503 ; 8 Cox, C. C. 
25. 

Testimonials as to Character.] — Forging testi- 
monials as to character, whereby a situation as 
a police constable is obtained, is a forgery at 
common law. Mug. v. Moah, Dears, & B. 550 ; 
27 L. J., M. C. 204 ; 4 Jui. (H.S.) 464 ; 6 W. E. 
470 ; 7 Cox, G. C. 503. 

Certificate of Service at Sea.] — To forge a 
certificate of service, sobriety and good conduct 
iit sea, with intent to deceive and defraud, is 
5 in offence indictable at common law. Meg. v. 
Toshach, T. & M. 207 ; 1 Den. C. C. 492 ; 13 Jur. 
1011; 4 Cox, 0. C. 38. 

Indictment.] — A count which, without an 
inducement, charging that the prisoner “did 
forge a writing, as a certificate of W. N., 
ratent to deceive and defraud W. B. and 
is good. Meg. v. Toihaoh, supra. 


3. Indictment, Evidence and Practice. 

a. Parties Indictable, 1290. 

b. Form and Contents of Indictment, 1291. 
r. Proof of Possession, 1291. 

d. Allegation and Proof of Intent to Defraud, 

1292. 

e. Evidence Generally, 1294. 

/. Jurisdiction to Try, 1297. 

g. Election of Forgeries, 1297. 

h. Power to Seize Forged Instruments, 1297. 

a. Parties Indictable. 

Who are Principals and Accessories.] — See 
ante, col. 1116, et seq. 

Treasurer of Illegal Trades Union.] — A man 

was indicted for forging a banker’s pass book, 
with intent to defraud. He was treasurer to a 
trades union, which was an illegal society. It 
was contended that such a society, having no 
legal existence, could possess no funds, and, there- 
fore, could not be defrauded : — Held, that the 
objection of illegality was applicable only to the 
summary proceedings before magistrates provided 
by the Friendly Societies Act ; but did not extend 
to deprive the society of its remedy by indict- 
ment. Meg. V. Dodd, 18 L. T. 89. See Meg. v. 
Stainer, 39 L. J., M. C. 51 ; L. E. 1 C. C. 230 ; 
21 L. T. 758 ; 18 W. E. 439 ; and 32 k 33 Viet, 

c. 61. 

Secretary of Unenrolled Friendly Society — 
Part Owner.] — The prisoner was the paid secretary 
of an uneiirolled friendly society, of which his 
wife was a member. He delivered to the society 
a book on which was indorsed “ Savings Bank, 
New-street, Huddersfield,” and in which was an 
entry, “1855, Oct. 30, received 40Z.” It was 
proved that the entry was a forgery, and that the 
money had not been paid into the savings bank, 
The jury having found that the prisoner was 
guilty of knowingly uttering with intent to 
deceive the society, and that he had, in fact, 
defrauded it, it was objected for the prisoner 
that being the husband of a member he was a part 
owner, and could not be made criminally liable 
for defrauding his co-owners : — Held, that the 
objection was untenable, and that the conviction 
was right. Meg. v. Jhwdg, L. & C. 173 ; 31 L. J,, 
M. C. 156 ; 8 Jur. (N.S.) 574 ; 6 L. T. 301 ; 10 
W. E. 585 ; 9 Cox, C. C. 166. 

The prisoner was the treasurer, and also a 
member of an unenrolled friendly society, and it 
was hib duty to pay moneys received into the 
society’s bankers. The prisoner produced to the 
society a fictitious book, purporting to he the 
bank pass-book, containing entries purporting to 
vouch that he had paid certain moneys into the 
bank, and that the bank acknowledged the receipt 
of them, which book did not truly represent the 
state of account. The prisoner having at various 
times drawn out moneys which he had appro- 
priated for his own purpose, the jury found the 
prisoner guilty of presenting a false account -with 
intent to obtain credit for having paid the moneys 
into the bank, wdth a view to obtain other moneys 
from the society which he might fraudulently 
appropriate to his owm use : — Held, that the 
prisoner, though a member of the society, might 
properly be convicted of uttering a forged receipt, 
with intent, kc. Meg. v. Smith, L. & G. 168 ; 31 
L. J., M. C. 154 ; 8 Jur. (N.S.) 572 ; 6 L. T. 300 ; 
10 W. E. 583 ; 9 Cox, C. 0. 162. 
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b, ‘Form and Contents of Indictment. 

Invalidity of Document.]— The invalidity of 
an instrument must appear upon the face of it, 
in order to found an objection to an indictment 
for forgery. v, ^Plntosk^ 2 East, P. 0. 94:2 ; 

2 Leach, C. C, 883. 

Instrument, hovr Described.] — An indictment 
stating that the prisoner forged a certain paper 
instrument, partly printed and partly written, in 
the words and figures following, that is to say, 
&c., was bad in form, as it did not state what the 
inbtrument was in respect of which the forgery 
was committed, nor how the party signii^ it 
had authority to sign it. Rex v. Wilcox, B. & 

IL 50. ^ ^ 

In an indictment for forgery, a desciiption to 
a common intent of the person intended to be 
defrauded is sufiicient. Rex v. Locell, 1 Leach, 

0. 0. 24:8 ; 2 East, P. C. 990. 

Setting Out.]— In an indictment, the words, 

“ in manner and form following, that is to say, 
do not bind the party to recite the instrument 
verbatim, nor render a mere formal omission or 
mistake fatal. R>'xx, May, 1 Dough 193. 

Part of Instrument Forged.]— If any part of a 
true instrument is alterefl, the indictment may 
lay it to be a forgery of the whole instrument. 
For every alteration of a true instrument makes 
it a forgerv of the \vholc. R^x v. JDawmii, 2 
East, P. 0.978: 1 8tr. 19. 

In Particular Cases.] —See yirecedlny bill- 
heads. 

c. Proof of Possession. 

Where, on an indictment on 45 Geo. 3, c. 89, 
s. C, for knowingly and wittingly having in his 
possession forged Bank of England notes, it 
appeared that the piisoncr, being suspected of 
having such in his possession, was requested by 
A. to sell him some, which he said he w’ould do, 
and A. accordingly paid him for them ; the pri- 
soner then went out as he said to fetch the notes, 
but on his return said, ‘‘he had put them in an 
old shoe in a particular place,” which he de- 
scribed ; A. then went to look for the notes, and 
the piisoner followed him, but whilst A. was 
looking for them, the prisoner threw a stone 
into the place, and said, “ there they are ” ; A., on 
looking there, found the notes in an old shoe :— 
Hell, that the prisoner had a sufiicient possession 
within the meaning of the statute. Rex v. Row- 
E.&K. 110. 

A, took a bank note in the course of his busi- 
ness, which he paid to B. ; the note was after- 
wards stopped at the bank as a forged note, and 
was brought by an inspector to A., who immedi- 
ately paid to B. the amount of the note, and re- 
fused to give it up to the inspector, insisting on 
his right to retain it, in order to recover the 
amount from the person from whom he had re- 
ceived it. The inspector, in the absence of all 
circumstances of suspicion, is not justified in 
charging A. before a magistrate with feloniously 
having the note in his possession, knowing it to 
be forged, for the purpose of compelling him to 

t 've up the note. By possession under the 45 
eo. 3, c. 89, w^as meant the original possession 
of a note acquired in an illegal mode, and not a 
subsequent possession, like the above, where the 


original possession wms legal. RrooJts v. War- 
wick, 2 Stark. 389. 

d. Alleg’ation. and Proof of Intent to 
Defraud. 

Indictment — Some Person.] — Since 14 & 15 
Viet. c. 103, s. 8, there must be proof of an in- 
tent to defraud some person, in order to support 
the indictment for forgery, though it nceiL not 
hi alleged that itw^as done with intent to defraud 
a particular person. Req. v. Hodgson, Dears. & 

B. 3 ; 25 L. J., M. C. 78 ; 2 Jnr. (N.s.) 453 ; 

4 W. R. 509 ; 7 Cox. C. C. 122. 

It is sufiicient, upon an indictment for forgery 
and uttering a bond, to lay the intent generally 
to defraud ; and the prisoner may be convicted,, 
although it does not appear that he had any in- 
tention ultimately to defraud the party whose* 
signature he had forged, he having defrauded 
the party to whom he uttered the instrument- 
Reg. V. Trenfield, 1 F. k F. 43. 

Manner in which Fraud Ejffected.] — It 

is only necessary to aver a general intent to de- 
fraud A. B., without setting out the manner in 
which that fraud was to be effected. Rex v. 
Powell 2 W. Bl. 787 ; 1 Leach, C. C. 77 ; 2 East, 
P. C. 970. 

‘‘ With Intent.”]— The words “ with in- 
tent.” in an indictment for forgery, apply to the 
verb to which prisoner’s name is the nominative , 
therefore, a count which states that the prisoner 
‘‘did foige” a promissoiy note for 5oL, “on 
which note is an indorsement as follows, ‘ C. 
J.,’ vith intent to defiaiid W. R. S.,” sufficiently 
charges that the forged note, and not the in- 
dorsement, was the thing by which the prisoner 
intended to defiaud W. R. S. RjfX v. James, T 
Car. k P. 553. 

Particular Persons.] — Where a forged 

request for the delivery of goods was addressed 
in her maiden name to a female, who prior to the 
date of it had married : — Held, that the party 
ntteiiiig it might properly be convicted, on an 
indictment charging the intent to be to defraud 
the husband. Rex v. Carter, 7 Car. k P. 134. 

If a banker authorised to pay a sum of money 
to three persons in particular, and to them only, 
pays it to one of them and two strangers, who 
personate the other two, his liability coiitiiiiies, 
and the false instrument upon which the money 
was obtained may be charged to have been made 
with intent to defraud them. Reg. v. JOixoii, % 
Lewin, C. C. 178. 

A., a sharebroker, had bought twenty shares of 
the E. Railway, in which all the calls had been 
paid up, from another broker, which shares stood 
ill R.’s name ; A. not having received the deed of 
transfer for the'^e shares from his vendor (being 
held back because A. owed his vendor money), 
procured a boy to execute a transfer in R.’s 
name : — Plcld, that A. could he convicted on 
counts laying an intent to defraud R. and the 
railway company. Reg. v. Iloatsoii, 2 Car. k K- 
777. 

Evidence of Intent to Dsfraud — Inference.] — 

On the trial of an indictment for uttering a. 
forged bill of exchnnge, if the jury is satisliei 
thar the prisoner uttered the bill as a true bi|l, 
meaning it to be taken as such, and at that ti|iie 
knew it to be forged, they ought to find, as a 
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necessary consequence of law, that the prisoner as forged notes, for the puipose of being disposed 
intended to defraud, and the jury ought to infer of by that agent. iJca- v. Roldi-n, 2 Thknt 334 ; 
tho intent to defraud, it they are satisfied on the R. & R. ir,4. 

two other pomt.s. /f«/. v. //,«, S Car. & P. 274 The fact that the prisoner has giyen guaran- 
If a person, at the time ho uttered a bill of tees to his b.aiikers, to whom he payed a forged 
excliiinge with a forged acceptance on it, knew note, to a larger amount than the note, does not 
that acceptance to be forged, and meant the so completely negative an attempt to deffaud 
bill to be laken as a bill with a genuine accept- them as to withdraw the case trom the con- 
ance upon it, the inevitable conclusion is, that sideration of the jury. v. 7 Car. & 

he intended to defraud, i? v. 8 Car. & P. 553. 


P.582. ^ . 

8o, it is a consequence, and almost a conse- G-enerally. 

qiience of law, that he must intend to defraud In Particular Cases.l -— precedhw suh- 
the person to whom he pays the bill, and also 

the person whose name is used : as everything 

which IS the natural conse luence of the act must Production of Instrument.]— If, on an indict- 
be taken to be the intention of the prisoner. Ih. ment for forgery being presented to the grand 
S. P., i?qy. V. yWf/, 1 Cox, C. C. 57. jury, it appeals that the forged instrument can- 

A jury ouglit to infer an intent to defraud the not be produced, either from its being in the 
persion who would have to pay a forged instrn- hands of the prisoner, or from any other sufficient 

ment if it was genuine, although from the man- cause, the grand juiy may receive secondary 

ner of executing a forgery, or trom that person s evidence oUt^ contents. R uc v. Kmter, 3 Car. 
ordinary caution, it wouLl not be likely to impose & P. 591. 

on him, and although the object was generally to i On an indictment for foreerv being presented 
defiaud whoever might take the instrument, and to the grand jury, a witness declined to produce 
the intention of defrauding in particul ir the certain deeds before them Held, that, if the 
person who would have to pay the instrument if deeds formed a part of the evidence of the wit- 
geriuine^ did not enter into the prisoner’s cun- ness’s title to his own estate, he was not corn- 
tempi itioii. R\v V. Mazagora^ E. & li. 291. pellable to produce them, but that, if they did 

not, the grand jury might compel their produc- 

To Defraud Particular Person.] — There tion. Ih. 

must be proof of an intent to defraud some per- 
son since 11 (Si 15 Vict. c. 100, s. 8, in order to Secondary Evidence of.] — On an indict- 

support an indictment for forgery, though it need ment for utteiing a forged deed, it appeared that 
not be alleged that it was done with intent to the deed alleged to have been forged was pro- 
defraud a particular person. Reg. v. IlodgjfOfi, duced in evidence by the prisoner’s attorney on 
Dears. & B. 3 ; 25 L, J., M. C. 78 ; 2 Jur. the trial of an ejectment, in which the prisoner 
(N.S.) 453 *, 4 W. R. 509 ; 7 Cox, C. C. 122. was lessor of the plaintiff ; and that after the 
In forgery it is not required, in order to con- trial, it was returned to the prisoner’s attorney: 
stitute in point of law an intent to defraud, that — Held, that, if the prisoner did not produce the 
the party committing the offence should have had deed, he having had notice to produce it, second- 
present in his mind an intention to defraud a ary evidence might be given of its contents, 
pailicular person, if the consequences of his act without calling his attorney to prove what he 
would necessarily or possibly be to defraud any had done with the deed. If, as secondary evi- 
person ; but thcie must at all events be a possi- dence of the contents of the deecl, the draft is 
bility of some person being defrauded by the given in evidence, and in the draft words are 
forgery. Reg. v. Mareuh', 2 Car. k K. 356. abbreviated, which, m the setting out of the 

deed in the indictment, are put in words at 

Sufficiency.] — A prisoner asked his em- length, it will be for the jury to say whether 

ployer to give him 4^. to buy ‘‘ settledated stnk- they think that the words abbreviated in the 
mg acid,” to be used in the employer’s tanning draft were inserted at length in the deed itself, 
business, wdiich tho prisoner superintended ; the Rex v. Un titer, 4 Car. k P. 128. 
employer gave him the monejq and about four 

days after the prisoner delivereil to his employer Notice to Produce.]— If a forged deed is 

a f orged I eceipt for the 4Z., which purported to in the possession of a pi isoner, who is indicted 
come from a firm of wdiom the acid had been forforgingit, the prosecutor is not entitled to give 
bought : — Held, that proof of these facts was secondary evidence of its contents, unless he has, 
sufficient evidence of uttering the forged receipt a reasonable time before the commencement of 
with intent to defraud the employer. Rex v. the assizes, given the prisoner notice to produce 
1 Car. k P. 549 ; 1 M. C. C. 483. it ; and a notice given to the prisoner during the 

Where, on the trial of a prisoner for forging a assizes is too late ; but if the prisoner has said 
note, it appeared that he had kept the note in that he has dc'^tioyed the deed, no notice to pro- 
his possession, and never uttered or attempted to duce it will be necessary. Rex v. ILmorth, 4 
make any use of it : — Held, -whether the note Car. k P. 2.54. 

wuas made innocently, or with intent to defraud, A man w’as indicted for forging a bank note 
was for the consideration of the jury, and to be of a banking company. The note was not pro- 
collected from the facts proved. R ‘X v. Croclter, duced at the tiial, but secondary evidence thereof 
R.& R. 97 ; 2 Bos. k P. (N.E.) 87 ; 2 Leach, C. 0. 987. was given, there not having been any notice to 
The intent to defraud a bank constitutes the produce the original Held, that secondary evi- 
Offence of feloniously disposing of and putting dence was inadmissible in the absence of notice 
dounterfeit bank notes, and it is not done to produce the original. R ^g. v. MtzsimoM, Ir. 
py the circumstance that the notes were R. 4 0. L. 1 ; 18 W. R. 763. 

Mfni^hed by the prisoner in consequence of an 

application |y an agent epiployed thereto Evidence of Loss.]— If the forged instrn- 

by the baiik^tM# that th^ were delivered to him ment is not produced at the trial, the best proof 


■n 'ip^ade by an agent eniployed ‘ 
iikytM# that th^ were delivered 
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that can he gn eu of its loss oi destruction must 
he adduced hefoie a copy may be used as 
secondai} e\idence Reg y Hall 12 Cox, 0 C 
159 

Production of Documents — Privilege of 
Solicitor ] — Qu-nie whethei a foiged document 
mtrusted the pii'^onei to an attoinej, as an 
attoine}, cm be pioduced on the tiial foi the 
forgeiy Iltfi \ Ighuy 1 Den C 0 119 18 
L J , M C, lb And set Cases ante, col 1288 , 
and see Jm the} E\1DE^CE 

Document not Stamped ] — On an indictment 
for foiging a bill of exchange the bill may be 
given in e'v idenee^ although it is not stamped 
MtXY Leach, 0 C 257 2 East, 

P C 955 2 Teim Pep 606 n b V , R r ^ 
Mmtm 2 East P C 055 1 Leach, C C 259, n 
Ste noil 54 tV, 55 Yiet c 30, s 14 

Identity or Non existence of Person whose 
Name Porged ] — It is essential to pio\e the 
identity 01 nen existence ot the peison whose 
name IS eh iiged t( betoigcl si fai as to show 
that it IS net the handw iiting of the peison it 
piirpoits to ])e Rxy Si))}m)nhii 1 Leach C 
C 332 2Eist P L 906 S Rtwnts, 

2 East, P G <)97 

— — By what Witnesses ]— To pio^e the 
forging of a bank note it is not necessaiy that 
the signing cleik at the bank should be pio 
duced, it witnesses acquainted with his hand 
wilting stite tint the signatuie to the note is 
mot m hib hindwiitmg , R (k R 378 

On an indictment foi utteiinga foiged cheque 
m the name of J 5V , on Messis C G- k Co 
who w'eie aim> agents and bankeis evidence by 
a clerk in the tiimei department that he did not 
imow 111 } ciisloim i named J W, and tint he 
liad been told the othei cleiks tint theie was 
mot an'^ such eiistomei m the banking depait | 
ment is sufheient on the part of the piosecution | 
to call upon the piisonei to show that theie was I 
m fact such a penjii as J W Invmg an account | 
with Messis C Gr k Co , and in the absence of 
such pi oof is sufticient b} itself foi the ]uiy 
jKej? \ JB) tnrian 6 Cai L P 326 

Extraneous Evidence that Document Invalid ] 

— Wheie the instiument foiged is legal on the 
face of it, the pi isonei may be legally convicted 
although it appens fiom extiineous endence 
that the forgecl instiument would not have been 
vahd m law R n ^ Pike, 2 M C C 70 , 3 
Jm 27 

Original Entry must he Produced ] — Upon an 
indictment foi toxging a cheque for 60Z 10<? , 
evidence of the numbei of the notes in which it 
was paid was reiected in consequence of the 
original entiy not being forthcoming at the tiial 
M g Y 11 Cox, C C 546 

Admissibility of Writing to Compare with 
Forgery ]•— Copy books found it the piisonei s 
house containing wiitmg by the piisonei, and 
produced by a policeman, cannot be received in 
order to compaic with the forged cheque Ih 
On an indictment for forgery, it appeared that 
the prisonei, on the discovery of the forgery, 
being suspected, was asked to write his riame^ 
jfor the purpose of comparison, and did SO * — 
was qn 


Reg s Aldudgc^^Y k F 
lagloi, G Cox, C C 58 


Expert Evidence ] — On a tiial foi foigeiy of 
a bill of exchange an expeit cannet i^ked 
whethei, on compaiing the bignatuies of the 
diawei, the acecptoi and the inloisti of the 
bill he IS of opinion that thci aie all wiitten b} 
the same hand Rg ^ Ctltnnui, 6 Cox, C C 
163 

On an mdfetment fn utteimg a foiged will, 
which, togethei with wiitmgs in suppoit of it, 
was suggested to hai e been wiitten o^el pencil 
maiks which bad been lubbed out, the evidence 
of an engiavei, who has examiiiLd the papei 
with a miiioi and tiaeed the pencil miiks, ib 
admisbible on the pait of the piobceution Reg 
V Adi urns, 8 Cai k P 434 

Admissibility to Implicate— Letter Written 
by Prisoner to Third Person ] — In a case of 
foiging and utteimg i foiged bill a lettei 
wiitten b> the piisonei to a thud peibin saving 
that such peibon s name is on anothei })ill, and 
desiimg him not to s\} that that bill is a 
foigei} IS lecoivablc in evidence to show guilty 
kntw ledge but the ]ui} ought not to considei 
it as ev idence that the othei bill is foi^^ed, unless 
such bill IS pioduced and the foi^^ei} of it 
pioved in the iibual wa} Rfx ^ F }hes, 7 Cai 

P 224 

Deposition or Examination of Prisoner ] 

— A was chaiged with a toigeij , and B was ex 
amined on oath befoie the magibtiate as a wit- 
ness against A aftei this B was himself 
chaiged with a diffeient foigeiy — Held, that 
the deposition of B was evidence against him on 
hib tiiil foi the foigei'^ notwithstanding it was 
tiken on oath R i v Ilaioo/th, 4 Cai A P 254 
The examination of a peison taken on oath as 
a witness befoie commissioneis of biiikiuptcj, 
is admissible against him on a chaige of foigei;y, 
he having been cmtioned and allowed to elect 
what questions he would answei Ret/ v 
A luatc) , 2 LeYiiii C C 157 , 2 M C C 45 

Letter from Prisoner s Brother after 

Apprehension ] — On an indictment foi foiging a 
bank note a letter puipoiting to come fiom the 
piisonei s bi othei, and left b^ the postmin piii- 
buxnt to its duection at the piisonei s iDdgings, 
aftei he was appiohended and dining his con- 
finement but nevei actually in his custody, can- 
not be lead in evidence against him on his tiial 
Rex V Huet, 2 Leach, C C 820 

Evidence of Knowledge ]— Uttering a foiged 
Older foi the payment of money undei a fal«e 
leprcsentation is evidence of knowing it to be 
foiged Rex v She/ppaid^ 1 Leach, 0 C 226 , 
2 East, P C 967 , R A R 169 

Of Forgery ]— Wheie a piisoner utters 

an instrument with a foiged indoisement or 
other wilting, and a short time pieviously the 
instrument is shown to have been in his posses 
Sion without such indorsement, theie is some 
evidence of forgeiy, although there is no proof 
of the indorsement being m the prisoner s hand- 
writing, or if it IS even shown that he is unable 
to write Reg v James^ 4 Cox, 0 C 90 

Statement of Prisoner as to other Documents 1 

■ — tile trial of ah o1 
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tlie acceptance of a bill of exchange eMclenceof 
\\hat the pn&onei said respecting othei bills of 
exchange 'which me not in evidence is not ad- 
missible R q Y ( ooJie, 8 Cm L P 580 But see 
JR q Y B) 01071 2 F L F 559 

Evidence of other Ojffences.] — L 'was indicted 
foi feloniously having in his possession a litho 
giaphic stone on 'v\hich was engiaved a poition 
of a Dutch coupon ^ second lithographic stone 
was found in his lodgings in lespect of which 
another indictment had been picfeiied against 
him — Held that it w as competent foi the 
piosecution to give e\ idence on the trial of the 
first indictment of w hat w as on the second stone 
Iteq Y Ztiffeft, 10 Cox, C C 555 


f J-urisdiction to Try 

Evidence] — On an indictment for foi geiy at 
common law it is not necessaiy to piovc that 
the pait} chmged was in custody before the 
time of the tiial in oidei to gi\e ]uiisdiction 
undei 11 Grto 4 (Su 1 Will 4, c GO s 24 Beq 
V Smyth 108 1 <5^ M 190 1 Den C C 498 , 
2 Cai K S78 19 L J , M C 31, 13 Jui 1334, 
4 Cox, C C 94 

A veidict, m such case of guilty of foigmg, 
but theie is no tiidenco of its ha'^ing been done 
within the juiisdiction ot the couit, amounts to 
a conviction Ih 


alleged contained false entiies and the pio- 
thonotaiy was requested to letam them It 
appealing that the attorney was not on the loll, 
he declined to tax the bill or to return the 
receipts Ten days aftei waids the client brought 
an action of tiovei against the piothonotaiy to 
leco^er the leceipts Ho proceedings had been 
taken b} any paities with lefeicnce to the 
supposed fraudulent contents — Held, that the 
prothonotary was justified in withholding the 
leceipts for a limited time and although he 
could not ultimately detain them from the 
ownei, jet an action bi ought only ten days 
aftei he received them was pieinatuiely bi ought 
MiUe? Y Paget, 23 L T 365 
In an action bj payee against makers of a 
cheque m which they pleaded that they did not 
make the cheque, their signatuies weic admitted, 
but it was opened foi the defendants, that the 
defendants, who were diiectois of a company of 
which the plaintiff was secictarj kept blank 
oheques, with then signatuies to them, in a book, 
and that this cheque w is one of those filled up 
by the plaintiff without authoiity The judge 
intimated that this would be a foigei'v, even 
though the whole sum the cheque was drawn for 
was due to the plaintiff The pUintiff s counsel 
elected to be nonsuited and the judge oideied 
the cheque to be impounded in the hands of the 
associate but would not oidei the plaintiff to be 
taken into custody, as no evidence of anj foigeiy 
had been gnen and the whole inattei rested 
upon the statement of counsel onlj Floupi v 
bhaiL 2 Cai K 703 S P, light 6 Cu8e,l 
Lewm, C C 135. 
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1 What is an Uttfbikg 


Crenmne Indorsement ] — The utteimg a bill 
with a genuine indoisemcnt, under pretence of 
being the indorser, will not subject the party to 
an indictment as for uttering a forged instru- 
ment as it is only a misdemeanour Bltk y 
Iltiey E A E 407, n. , 2 Bast, P C 55b, 856 , 
1 Leach, C C 229 


Bill to Prisoner’s Order — No Indorsement ] — 

Forging a bill pajable to the piisoner s own 
order, and utteimg it without an indorsement as 
a security for a debt is a complete offence if done 
with a fraudulent intent the bill ha'ving been 
issued to obtain credit, though as a pledge only 
\ Bii lutt, E A E 86 


Bill to Drawer’s Order — No Indorsement ] — 

Utteimg a forged bill of exchmge purporting to 
be payable to the drawer s order with intent to 
defraud, is a complete offence although there is 
no indorsement upon it importing to be the 
drawer’s BesoY E A E 149 


Statute Passed after Eorgery and before 
Uttering ] — On an indictment for foigmga scrip 
receipt, it must appear that the leceipt was 
signed subsequently to the passing of the statute 
on which the indictment is founded , but though 
signed before, jet, if it was uttered after the 
passing of the act, the prisoner may be convicted 
on the count for utteimg it, knowing it to be 
forged jRex v JRee%>es, 2 Leach, C G 80b, 814 


I Averment as to ] — Where a prisoner was tried 

j for forgery in the county where he was in 

custody, under 11 Geo 4 A 1 Will 4, c 66, s 24, 
the forgeij might be alleged to ha\c been con - 
mitted in that count j , and there need not be 
anj averment thrt the piisonei was in custody 
there Btx y James,! CdJi AP 553 


g. Election of Forgeries 

Minor Offence, where Pacts sufficient to Con 
vict on Greater ] — The Bank of England ha'ving 
] preferied se’veral indictments for utteimg and 

having in possession, in i aspect of the same note, 
and having elected to proceed on the indictment 
for having in possession — Held that although 
facts sufficient to support the capital charge 
were made out m proof an acquittal tor the 
minor offence ought not to be diiccted, because 
the whole ot the minoi offence was proved, and 
it did not mcige in the laiger A71071, E A E 
378 

The bank might elect to proceed on an indict- 
' ment for a lessei offence although an indictment 

had been found foi a capital charge in respect of 
. forging the same note Ih 

When Prosecutor bound to Elect ] — On a 

I count for uttering several foi ged receipts, the 

court will not put the piosecutor to his election 
on which receipt to proceed, if they he all 
uttered at the same time Bex v Thomas, 
2 East, P C 934 


Power to seize Forged Instruments 


Right to detain and impound Instruments, on 
tjie Ground of being Porged ] — A bill of costs of 
an attorney having been referred to one of the 

M g3i0hptariea of the common pleas of Lancaster 
taxation^ fihe client pioduoed and handed to 
prothonotary t'^p receipts Whteh it was 



By Third Person.]— Upon proceedings before the jury whether there was sufficient evidence 
justices against a pawnbroker, under SO & 40 of the forged bonds having been posted in this. 
Geo. 3, c. 00, s. 14, he delivering to them, country; and that, if they were satisfied that 
through the hands of his attorney, a false and there was sufficient evidence, they could find 
fabricated <luplicate of goods that had been both the prisoners guilty of uttering the forged 
idedgeil with him, is an uttering by the pawn- bonds upon the indictment. Esg. Y. FinhdUtelny 
broker. itVy. v. iOYc/t/e, Dears. Ac B. 175 ; 26 16 Cox, 0. G. 107. 

L. J., M. C. OU ; 3 Jur. (N.s.) 410 ; 4 W. B. 

505 ; 7 Cox, C. C. 257. Uttering Eeceipts to get Credit therefrom.] — 

... _ A. applied to B. to lend him money, and gave 

Bill of Fictitious Person.] — Putting off a bill him the name of the defendant as a surety. B. 
of exchange of A , an existing person, as the bill went to him, and, to satisfy himself of his re- 
of exchange of A., a fictitious person, is, a feloni- §pectability, asked to see his receipts for rent 
ous uttering^ of the bill of a fictitious drawer, and taxes. The defendant placed in the hands 
It^g. V. 6 Cox, C. C. 320. of B., for his inspection, three documents pur- 

oort.inor to be rcceints for noor rates, with the 
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Mere Showing Instrument.]— Showing a man — If A. gives to B. a forged certificate of a pre- 
an instrument, the uttering of which would be tended marriage between himself and B., in 
criminal, though with an intent of raising a false order that B. may give it to a third party, A. is 
idea in him of the paity’s substance, is not an not guilty of an uttering. Ihg. v. JIeywoo(ly % 
uttering, v. Shrihard, B. & B. 200. Car. Ac K. 352. 

If A. exhibits a forged receipt to B., a person If a person knowingly delivers a forged bank 
with whom he is claiming credit for it, this is an note to another, who knowingly utters it accord- 
utteriiig, although A. refuses to part with the pos- ingly, the prisoner who delivered such note to be 
session of ■ the paper out of his hand. Iteg. wMad- put off might have been convict ed of having dis- 
fi)7*d, 1 Cai*. Ac K. 707 ; 1 Den. G. C. 59 ; 1 Cox, posed and put away the same on 15 Geo. 2, c. 13,. 


C. C. 168. 

Leaving Document Sealed up.] — Nor will the 
shewing of a forged receipt and leaving it after- 


s. 11. Mex V. Palmer, B. & B. 72 ; 1 Bos. Ac P. 
(N.E.) 96 ; 2 Leach, C. C. 978. 

Pass of Discharged Prisoner.] — A woman who 


wardvS, sealed up, with the person to whom it was applies to a relieving officer for money on a 
shewn under cover, that he might take charge of forged pass of a discharged prisoner, purporting 
it, as being too valuable to be carried about, be to have been given under 5 Geo. 4, c. 85, and 
an uttering. Hex v SJmltard, B. Ac B. 200. produces it to such officer, may be c mvicted of 

uttering a forged warrant and order for the 
Delivery of, to Carrier in Box.] — Delivering a payment of money, although the forged pass 
box containing forged stamps to the party’s own direct the money mentioned in it to be paid 
servant, that he may carry them to an inn, to to “William Henry” on his giving a. receipt, 
be forwfcirded by the carrier to a customer in the Reg, v. McConnell, 1 Car. Ac K. 371 ; 2 M. C. 0. 
country, is an uttering. Rex v. Callieott, B. Ac 298. 

B. 212 ; 2 Leach, C. C. 1048 ; 4 Taunt. 300. 


Application to Purchase Forged Notes. ]- 


Uttering in England — Cheque Circulated 
Abroad.] — On an indictment for forging and 


The offence of disposing and putting away uttering a cheque or an order for the payment of 
forged bank notes is complete, although the per- money, "it appearing that the cheque was dated 
son to whom they are disposed was an agent for as if drawn abroad ; but there being evidence, 
the bank to detect utterers, and applied to the by comparison of handwriting, that it was drawn 
prisoner to purchase forged notes, and had them abroad, and also evidence that he caused it to be 
delivered to him as forgdl notes, for the purpose presented to a banker abroad, through whom it 

of disposing of them. Rex v. Holden, B. Ac B. was presented in this country without a stamp : 

154 ; 2 Leach, G. C. 101 ; 2 Taunt. 334 ; 11 — Held, that the prisoner might be convicted 

B. B. 600. of uttering it in this country, if he set it in 

circulation abroad. Reg. v. Taylor, 4: F. Ac F. 

Presenting to Bank Clerk — Alteration After- 511 . 
wards.] — If a person presents a bill of exchange 

for payment, witli a forged indorsement upon it Bonds Keceived Abroad by Post — Dealing 
of a receipt by the payee, and the clerk to whom with Proceeds in England.] — A company in 
he presents it objects to a variance between the Brussels received on 4th January a letter from 
spelling of the payee’s name in the bill and the N. lSc Co., a firm in London, containing a number 
indorsement, upon which the person alters the of foreign bonds for nogotiation. They accord - 
indorsement into a receipt by himself for the ingly on the 5tli January sent to N. Ac Co., by , 
payee : semble, that the act of presenting the post a cheque for 1,50U^." On 6tli January the 
bill to the clerk previously to his objection is cheque was paid into a bank in London by T., 
sufficient to constitute the offence of uttering the only person known at N. Ac Co.’s offices, to 
the forged indorsement. Rex v. Arscott, 6 Car. Ac the account of N. Ac Co. ; and on 7th January 
B. 408. cheques drawn by N. A: Co. were presented at 

such talk by T.,\vho received 1,495^. in respect 

Note Given as a Specimen.]— If an engraving thereof. On the 12th January, F., who was an 
of a forged note is given to a party as a pattern associate of T., endeavoured to telegraph, under 
or as a specimen of skill, the party giving it not an assumed name, a sum of money from London 
intending that the particular note should be put to Stockholm, but was too late to do so. Upon 
in circulation, it is not an uttering. Rex v. an indictment which charged F. and T. with 


Harris, 7 Car. Ac P. 428. 


having forged and uttered the bonds with intent 
to defraud Held, that it wms a question for 
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of these receipts was -forged. B. inspected the 
documents, and then returned them to the defen- 
dant Held, that the defendant might be con- 
victed of uttering a forged receipt, and that, for 
the. purpose of rendering him liable, it was’not 
necessary that the receipt should be used to get 
credit upon it by its operating as a receipt, bat 
that it was sufficient if he used it fraudulently to 
obtain money by means of it. JR.e(f, v. Im 2 
Den. C. C. 475 ; 21 L. J., M. C. 166 ; U Jur. 746 • 

6 Cox, C. C. 1. 

Held, also, that it was immaterial whether the 
money to be obtained by means of it was for 
himself or for any other person. Ih. 

The prisoner, servant of A., applied to B. for 
payment of 17.!?. due from B. to A. B. refused to 
pay it without A.’s receipt. • The prisoner went 
away and returned with a document as follows 
“ Received from Mr. Bendon, due to Mr. AVar- 
man, 17.s*. Settled.” AVhereupon B. paid the 
debt : — Held, a question for the jury whether 
the prisoner tendered the receipt ‘as the hand- 
writing of A., whieh would make him liable on 
this indictment ; or as his own, which would 
make his act a false pretence. II eq. v. Inder 1 
Den. C. C. 325 ; 2 Car. & K. 635. 

A. was treasurer of an unenrolled friendly 
society, and it was his duty to receive contribu- 
tions from the members, and pay them into a 
bank in his own name for the benefit of the 
society. At meetings of the society he produced 
to the members a fictitious pass-book, purportina- 
to vouch for the payment of moneys by him into 
the bank. This book did not truly represent the 
state of the account between himself and the 
bank. He. also at various times drew' out moneys 
which he had paid in, and appropriated them to 
his owm use. He was convicted upon an indict- 
ment which charged him with uttering a receipt 
for money, the jury finding that he presented a 
false account, w'itli intent therebv to obtain 
credit for having duly paid into the bank the 
various sums W'hich he had received, and to be 
continued in his office of treasurer with a view' 
to obtain other moneys from the society, w'hich 
he might fraudulently appropriate to his own 
use : — Held, that the conviction wms right, lieg. 

V. Smith, L. <& C. 16S ; 31 L. J., M. C. 154 ;‘8 
Jur. (N.s.) 572 ; 6 L. T. 300; 10 AV. R. 583 : 9 
Cox, C. C. 162. 

A paid secretary of an ■ unenrolled friendly 
society, of wdiich his w'ife w'as a member, was 
directed by the society to pay into a savings 
bank 40Z., given him for that purpose. At the 
next meeting he handed in a book, indorsed 
“ Savings Bank, New-street, Huddersfield.” and 
on which was written. “1855, Oct. 30, received 
407.” The indorsement on and entry in the book 
"W'ere forgeries, and the money had not been paid 
into the bank. He w'as convicted of uttering 
this document, knowing it to be forged Held, 
that the conviction wars right. Met/, v. Moody, 

L. &: C. 173 ; 31 L. J., M. C. 156 ; 8 Jur. (N.S.) 

574 ; 6 L. T. 301 ; 10 AV. R. 585 ; 9 Cox, C. C. 

1 ft/? 7 7 


Conditional.] — A conditional uttering of a 
forged instrument is as much a crime as any 
other uttering. AA^here a person gave a forged 
acceptance, know'diig it to be so, to the manager 
of a banking compajiy where he kepr an account, 
saying that he hoped this bill would satisfy the 
bank as a security for the debt he ow'ed. and the 
manager replied that that would depend on the 
result of inquiries respecting the acceptance : — 
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HeH,_a sufficient uttering. Reg.Y. CooU, f, Oar. 
& P. 582. 

Intent to Defraud is Necessary.]— AVhere a 
person had made alterations in a diploma of the 
College of Surgeons, to make it appear to be a 
document issued by the college to him, and had 
hung it up in his house, and showed it to certain 
persons, it w'as found, by the case reserved for 
the court, that he had no intent, in the uttering 
and publishing, to commit any particular fraud 
or specific wrong to any individual Held, that 
he could not be convicted of uttering. Rm. v> 
Hodgson, Dears. & B. 3 : 25 L. J., ‘"M. C.'78 ; 

2 Jur. (N.s.) 453 ; 4 W. R. 509; 7 Cox, C. 0. 
122 . ’ 

On a charge of uttering a receipt with intent 
to defraud, the uttering being to the employer, 
and he appearing to have been indebted to the 
prisoner at the time, negatives an intent to de- 
fraud. Reg. V. Bmdfoni, 2 F. & F. 859. 

Uttering a forged stock receipt to a person 
wffio employed the prisoner to buy stock to that 
anmnnt, and advanced the money, is sufficient 
evidence of an intent to defraufi that person ; 
and the oath of the person to whom the receipt 
was uttered that he believed the prisoner had no 
such intent wdll not repel the presumption of an 
intention to defraud. Re,v v. Sheppard, 1 Leach, 
C. C. 226 ; 2 East, P. C. 967 ; R. ck R. 169. 

Fraud actually Perpetrated.] — Uttering a. 
forged instrument, the forgery of wdiich is only 
a forgmy at common lawq is no ofience, unless 
some fraud is actually perpetrated by it ; and 
wdiere in such case the indictment contained 
some counts for forging the instrument and 
others for uttering it, and the defendant w^-as* 
acquitted on the counts for the forgery, and 
convicted on the counts for the uttering, judg- 
ment wuas arrested. Rea. v. Boult, 2 Car. k K. 
604. 

The forgery of a raihvay pass, to allow the 
bearer to pass free on a raiiwuay, is a forgery at 
common law ; but the uttering of it per se is not 
a misdemeanour. Ih. 

A person w’as indicted for forging a testimonial 
to his character as a schoolmaster, and the indict- 
ment also charged him with having uttered the 
forged document. The jury acquitted him of the 
forgery, but found him guilty of the uttering with 
intent to obtain the emoluments of the place of 
schoolmaster, and to deceive the prosecutor : — 
Held, that this finding of the jury amounted to 
an offence at common law% of wdiich the prisoner 
w^as properly convicted.. Reg. v. Sharinan, Dears. 
0. C. 285 ; 23 L. J., M. C.‘ 51 ; 18 Jur. 157 ; 2 
W. R. 227 ; 6 Cox, C. G. 312. 

Joint Uttering.] — AAUiere three w'ere jointly 
indicted for feloniously using plates, containing 
impressions of forged notes : — Held, that the jury 
must select some one particular time after all 
three had become connected, and mu-'t be satisfied, 
in order to convict them, that at such time they 
W'ere all either present together at one act of 
using, or assisted in such one act, as by two usings 
and one watching at the door to prevent the others 
being disturbed, or the like ; and that it was not 
sufficient to show that the parties were general 
dealers in forged notes, and that at different times 
they had singly used the plates, and w'cre indi- 
vidually in possession of forged notes taken from 
them. Bex v. Harris^ 7 Car. & P. 416. 
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Y . was indicted for uttering forged post-office 
monej orders. H. and S. were joined m the in- 
dictment and convicted. They had gone to the 
shop where Y. uttered the orders, remaining out- 
side in a cab so situated that they could not see 
or be seen by the people in the shop. They had 
previously accompanied Y. to another shop, where 
lie failed to get change for the oiders, and they 
.assisted him in taking away the goods obtained 
at the second shop : — Held, that though they were 
not in the cab for the purpose of taking part in 
aiding or assisting in the actual act of uttering, 
they were rightly convicted. Bry. v. Yandentein^ 
16 Ir. C. L. It. 571 ; 10 Cox, C. C. 177. 

2. Evidence and Trial. 

Guilty Knowledge— Evidence of other Titter- 
ings.] — The piisoner, who had been stamp dis- 
tributor of the Queen’s Bench Division, was 
indicted for uttering three law forms with 
forged stamps impre-^sed thereon. The forms 
which were the subject of the indictment were 
those ordinarily used by the stamp distributor 
•of the Exchequer Division, and bore his particular 
mark. It sometimes happens that, in the pro- 
cess of stamping, a second sheet of paper is 
inadvertently placed under the sheet which is 
brought into contact with the die ; this second 
.sheet receives an impression, but of a fainter 
•character, and one which can be distinguished 
H’om the impression made on the outer sheet. 
These second sheets are termed “blinds,” and 
n.re never supposed to be issued by the stamping 
•department, or regarded as genuine stamps. 
The principal defence was that when the 
jnisoner sent to purchase genuine stamps at the 
custom home, his messenger, either deceived by 
the guilty party or in collusion with him, brought 
back these “ blinds,” which were then innocently 
.sold by the prisoner. To meet this defence, 
coun«iL‘l for the crown proposed to give in evi- 
1101 ice several documents fiom the files of the 
•Queen's Bench Division, which were on forms 
headed with the printed device used on the 
prisoner's forms, and date stamps on which were 
proved by the evidence of an expert to have 
been made with the same instrument as the 
forged stamps on the documents the subject of 
the indictment ; and in the prisoner’s office 
implements were found suitable for the forging 
•of^ such stamps. These documents were sub- 
mitted by the learned judge to the jury, not- 
withstanding that the prisoner’s counsel objected 
to their ipeption on the ground that there was 
not sufficient evidence to connect the prisoner 
with them Held (Fitzgerald, B., and Barry, J., 
dissenting), that there was sufficient evidence to 
connect the prisoner with these documents, and 
•of their having been uttei’ed by him ; and that 
they wei’e rightly submitted to the jury as evi- 
dence of guilty knowledge in uttering the stamped 
instruments which were the subject-matter of the 
indmtment.^ Mvg. v. Colcloug\ 10 L. R. Ir. 241 ; 

On a trial for uttering a forged note scienter, 
the admissibility of evidence of other utterings 
IS not affected by v. Oddy (2 Den. C. G. 264). 
Bluj. V. Gmni^ 3 Car, & K. 209. 

Upon an indictment for disposing of and 
putting away a forged bank note, knowing it to 
be forged, the prosecutor may give evidence of 
other forged notes having been uttered by the 
prisoner, in order to prove his knowle^e A the 
T. 1 Bos. & m I 


2 Leach, C. C, 983. S. P., Bex v. Tattersall, 1 
Bos. & P. (N.B.) 93, 11 . 

So proof that a prisoner had in his possession 
other bills or notes of the same kind is admissible. 
Bex V. Hough ^ B. & R. 120. 

So proof that he pointed out where such 
others were hidden. Bex v. Roioleu, Bavl. 
Bills, 448. 

If the possession of other forged instruments is 
offered in e\ idence to prove a guilty knowledge, 
there must bo regular evidence that such instru- 
ments were forged ; proof that the prisoner re- 
turned the money on such an instrument, and 
received the instrument back, is not sufficient 
without producing the instrument or duly ac- 
counting for its non-production. Bex v. Millard, 
R. & R. 245. 

Upon an indictment for uttering a forged note, 
evidence is admissible of the prisoner’s having, at 
a prior time, uttered another forged note of the 
same manufacture ; and also that other notes of 
the same fabrication had been found on the files 
of the bank, with his handwriting on the back of 
them, in order to show his knowledge that the 
note mentioned in the indictment was a forgery. 
Rex V. Ball, R. &; R. 132; 1 Camp. 324; 2 
Leach, C. C. 987, n. ; 10 R. R. G95. 

^ If a second uttering is made the subject of a 
distinct indictment, it cannot be given in evidence 
to show a guilty knowledge in a former uttering. 
Bex V. Smith, 2 Car. & P. 633. 

On an indictment for uttering forged Polish 
notes, conversations w ith the prisoners respecting 
the forgery and circulation of foiged Austrian 
notes are admissible to prove the scienter, Bex 
V. Harris, 7 Car. & P. 429. 

On an indictment for engraving or uttering 
notes of a foreign prince, evidence of a recent 
engraving or uttering notes of another foreign 
pimce is admissible, in proof of a guilty know- 
ledge. Rex V. Balls, 1 M. C. C. 470. 

In a prosecution for forging and uttering a 
receipt, knowing it to be forged, it was proposed 
to give in evidence other acts of forgery by the 
prisoner, against the same prosecutor, as evidence 
of guilty knowledge, on the count for uttering. 
It was objected that they could only be given in 
evidence if they were forgeries, and there was no 
evidence of that without first asking the jury to 
find them so, which was not the issue they had 
to try ; — Pleld, that the whole evidence must be 
confined to the document they were proceeding 
upon, without at all trenching upon the rules as 
to uttering in other cases, Ben. v. Moore, 1 
F. &: F. 73. 

Upon an indictment for uttering a forged 
bill, the previous uttering of other bills forged 
in other names may be given in evidence in 
proof of guilty knowledge. Beg. v. Salt, 3 F. & F. 
834. 

It is impracticable to lay down any general 
rule as to the time within which such previous 
uttering must have taken place, in order to be 
admissible. 1 h. 

In order to show a guilty knowledge, on an 
an indictment for uttering forged bank notes, 
evidence of another uttering, subsequently to the 
one charged, is not admissible, unless the latter 
uttering was in some way connected with the 
principal case, or it can be shown that the notes 
were of the same manufacture ; for only previous 
or contemporaneous acts can show quo animo a 
thing is done. Bex v. Tarerner, Car. C. L. 
195 . 

Statements m^de by t|ie prisoner with refer- 

h 
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ence to the drawer of a bill of exchange on a 
previous occasion when he applied to get a bill 
discounted are admissible in evidence on a charge 
of uttering a subsequent bill represented by him 
as being drawn by the same person. 2iea, v. 
MsMt, 6 Cox, C. C. 320. 

SuflBlciency of Evidence to sustain Conviction.] 

— A bill was addressed to Messrs. Williams k Co., 
bankers, Birchin-lane, London, and there might, 
at that time, have been a 3 on the lower left- 
hand corner of the bill ; the prisoner was asked 
at the time whether the acceptors wore Williams, 
Birch Co., and his answer imported that they 
were. Williams, Birch & Co. lived at No. 20, 
Birchin-lane, and it was not their acceptance. 
There were no other known bankers in London 
using the style of Williams & Co. ; but at No. 3, 
Birchin-lane, the name of “ Williams & Co.’* was 
on the door ; and some bills addressed to Messrs. 
Williams & Co., bankers, Swansea, had been 
accepted, payable at No. 3, and had been paid 
there. There was no evidence who lived at 
No. 3, but another bill of the same tenor as that 
in question, drawn by the prisoner, had been 
accepted there : — Held, that on these facts he 
was improperly convicteil of uttering a forged 
acceptance, knowing it to be forged. I^e^v v. 
Whitts, R. & R. 430 ; 3 Br. & B. 137 ; 6 Moore, 
442 ; 9 Price, 620. 

On a charge of uttering an order or a request 
for the delivery of goods, proof of the receipt 
of goods by the prisoner is no evidence of the 
uttering, Brff. v. Johnson^ 6 Cox, C. C. 18. 

Upon an indictment for uttering a forged 
acceptance to a bill of exchange, where the only 
evidence of uttering is that the bill came enclosed 
in a letter in the prisoner’s handwriting, it is not 
necessary to pinve any act of uttering either by 
putting the letter into the post himself, or com- 
missioning anyone else to do so, but it is a 
question of fact for the jury. Beg. v. MoQubi^ 
1 Cox, 0. C. 34. 

On an indictment for uttering a forged bill, it 
was proved that the prisoner had drawn and 
indorsed the bill in the name of another, and 
that it had been paid into the prisoner’s bankers, 
and placed to the credit of his account, but by 
whom or when it had been so paid in did not 
appear : — Held, no proof of an uttering, dis- 
posing, or putting off. Beg. v. Lines, 1 Cox, 
C. C. 353 ; 2 Cox, C. C. 56. 

Election by Prosecutor as to what Facts he 
Belies on.] — On an indictment for uttering a 
forged bill of exchange, the judge will hear 
evidence of all the facts which form part of one 
continued transaction relating to the uttering of 
the bill, and will not press the prosecutor to 
elect what particular fact he means to rely upon 
as the uttering till the case for the prosecution 
is closed. Bex v. Hart, 7 Car. & P. 652. 

Venue.] — Putting a letter into the Manchester 
post-office containing a forged instrument is an 
uttering in the county of Lancaster, and the 
post-mark is evidence of such an uttering. Bex 
V. Perlun, 2 Lewiu, C. 0. 150. 

Jurisdiction.] — Uttering in England a forged 
note, payable in Ireland only, was within the 
Eorgery Acts prior to 11 Geo, 4 & 1 Will. 4, o. 66. 
Bex V, Kirkwood, 1 M. 0. 0. 311. mio 
24 & 25 Viet. c. 98, s. 4Q.] 


C. JEFFECT OF FOBGFBT. 

Liability of Partnership.] — A., B. and C. were 
proprietors of stock as trustees, and C., B. and 

E. were bankers. C. executed a letter of attor- 

ney empowering B. and E. to sell the stock, and 
forged the signatures of A. and B. The stock 
wa'5 soLl and transferred in the books of the 
Bank of England, to the credit of the buyers, 
and the produce of the stock was paid into the 
banking-house of C., B. and E. ; C. was after- 
wards tried and convicted of forging a similar 
instrument, and executed Held, upon an issue 
directed in chancery (it being part of the order 
that no objection diould be taken that he was 
interested as a trustee, and a partner in the 
banking-house), that the money received by the 
banking-house constituted a debt due from them 
to the trustees. Stone v. 6 B. & C. 651 ; 

R. & M. 364 ; 8 B. & R. 71 j 5 L. J., K. B. (o.S.) 
201 . 

F., a partner in a banking-house, transferred 
bank stock belonging to a customer, by a foi'ged 
power of attorney ; the proceeds were paid to* 
the account of the partnership, and afterwards 
appropriated by F., wdio was subsequent! j 
executed for other forgeries, and a cominission 
issued against the other paitneis, vlio were 
ignorant of the transaction, but with commoifc 
(liligence would have known of it Held, the cus- 
tomer could maintain an action against the* 
partners for money had and received. Keatlyig v. 
Marsh, 1 Mont. & Ayr. 582. Affirmed, Id. 592. 

Money had and Received. ]— A party whose* 
stock has been sold under a forged power of 
attorney may recover the value as money hacE 
and received from the purchaser, Marsh v. 
Keating, 1 Bing. (N.C.) 198 ; 1 Scott, 5 ; 2 01. & 

F. 250 8 Bligh (N.s.) 851. 

Payment of Cheque.] — When a cheque, drawn 
by a customer upon his bankers for a sum of 
money described in the budj^ of the cheque in 
words and figures, was afterwards altered by the 
holder, who substituted a larger sum for that 
mentioned in the cheque, but in such a manner 
that no person in the ordinary course of business 
could observe it, and the bankers paid to the 
holder the larger sum * — Held, that they could 
not charge the customer for any amount beyond 
the sum for which the cheque was originally 
drawn. Hall v. Fuller. 5 B. & C. 750 ; 8 D. &R. 
464 ; 4 L. J. (O.S.) K. B. 297 ; 29 R. R. 383. 

Replacing Stock.] — Stock of a railway com- 
pany was standing in the books of the company 
in the names of two persons, A. and B. B., by a 
transfer executed by himself, and to which he 
forged the signature of A., transferred the stock 
to a third person whose name was substituted 
upon the register for the names of B. and A. A. 
died soon afterwards : — Held, that the personal 
representative of A. had a legal right to call on 
the company to replace the stock, though the 
right of action at la’w was gone. 2IUJlitnd Rg^ 
V. Taglor, 8 IT. I. Cas. 751 ^31 L. J., Ch. 336 ; 8 
Jur. (N.S.) 419 ; 6 L. T. 73 ; 10 W. R. 382— 
H. L. 

The owner of railway shares in two companies 
took certificates from the companies, for whicb 
he gave receipts. In so doing he gave his address, 
in one instance, at the office of a banking com- 
pany, in the other, at a club. He deposited the 
certificates with the manager of the bank for 
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safe custody. The manager fraudulently sold 
the shares, and forged the name of the owner to 
transfer deeds of the shares. The companies 
wrote to him informing him of the transfers : 
and receiving in one instance no answer, and in 
the other an answer purporting to come from the 
owner, but in reality forged by the manager, 
registered the shares. On a bill against one of 
the companies and the pm chaser, praying that 
the purchaser might be decreed to deliver up the 
'certificate to the owner, that the company might 
be decreed to cancel the alleged transfer, and 
the entry of it in their books, to deliver to the 
owner a stock certificate, and to pay the dividend 
then due, and all future dividends . — Held, that 
he was entitled to the relief prayed, but without 
prejudice to any question at law or in equity 
between the co-defendants. JoJimtim v. B( nton, 

L. J., Ch. 39U ; L. E. 9 Eq. 181 ; 22 L. T. 90 ; 
18 W. E. 284. 

Where, frem oversight, stock standing in the 
name of A., not being claimed, had been, with 
the dividends, transferred to the commissioners of 
the National Debt, and 8. afterwards, under 
probate of a forged will in the name of H., 
obtained a transfer Held, that the petitioners, 
the parties truly entitled, were, under 56 Geo. 3, 
c. 60, s, 7, entitled to haie a transfer of the stock 
and dividends out of the aggregate fund in the 
commissioners’ hands ; the costs to be paid out 
of the funds recovered. Jolife, paite^ 8 
Bcav. 168 ; 14 L. J., Ch. 134 ; 10 Jur. 813. 

One of two tiustees of a sum of stock sold it | 
out under power of attorney, to wdiich he had 
forged the signature of his co-trustee, and some 
time afterwards absconded ; — He’d, that the 
Bank of England was compellable in a court of 
equity to re-invest the stock in the name of the 
other trustee. Slomcoi v. Bunh of Eiujland^ 14 
Sim. 475 ; 14 L. J., Ch. 226 ; 9 Jur, 243. 

One of three trustees being in possession, with 
the consent of his co-trustees, of railway deben- 
tures executed to the three, «old them to a bon^ 
fide purchaser, ai.d forged the names of his co- 
trustees to the deed of transfer, which was 
entered in the boOlvS of the company. Upon a 
bill by the other trustees, piaying that the 
transfer might l)e declared void with consequen- 
tial relief Held, that possession of the deben- 
tures by one trustee gave him no implied 
authority to deal with them, and the transfer 
was declared to be void, and the entry in the 


49 L. J., Ch. 579 ; 13 Ch. D. 822 ; 42 L. T. 622 ; 
28 W. E. 656. 

Estoppel by Conduct. — A person "who knows 
that a bank is relying upon his forged signature 
to a bill cannot lie by and not divulge the fact 
until he sees that the position of the bank is 
altered for the worse, but mere silence is insuf- 
ficient if the position of the bank is not altered. 
JBKenzie v. British Linen Co., 6 App. Cas. 82 ; 
44 L. T. 431 ; 29 W. E. 477— H. L. (Sc.) 

S. agreed with E. for the purchase from him 
of lands sold in the Irish Incumbered Estates 
Court, but not yet conveyed. Part of the con- 
sideiation for the purchase was to be a bill of ex- 
change, accepted by a bank. S. forged a con- 
veyance from the Incumbered Estates Court to 
per‘"ons from whom he traced title to himself, 
and executed a conveyance to W., reciting the 
forged conveyance, as if genuine. Afterwards, 
the Incumbered Estates Court executed a con- 
veyai ce to 8., reciting the purchase money to be 
E.’s : — Held, that under the genuine deed, an in- 
terest ill the land passed by estoppel to W., and 
that E, had not a lien for the amount of the bill 
of exchange. Byre v. Saclleir, 15 Ir. Ch. R. 1. 

Estoppel by Negligence.] — T., the registered 
holder of five shares in a company, deposited the 
share certificates wdth a stockbroker. A forged 
transfer of the shares to 8. and G. having been 
left with the secretary for registration, together 
with the share certificates, he, in accordance 
wuth the usual custom of business, registered the 
transfer and removed the name of T. from and 
placed the names of 8. and G. upon the register 
as holders of the shares, and share certificates 
w ere handed to them. B. and G. ha vine:, through 
their broker, bought on the Stock Exchange five 
shares in the company, S. and G. transferred the 
shares comprised in the false transfer to B. and 
G. respectively, and they w'ore registeied as the 
holdcis of the shares, and share certificates w'eie 
handed to them : — Held, first, that the company, 
by giving the certificates, represented that 8. 
and G. were the lawiul holders of the shares 
mentioned m them, intending that persons pur- 
chasing the shares should act thereon, and that 
B. and G. having bond fide acted upon that 
representation, the company was estopped from 
denying the truth of it. Held, secondly, that B. 
and G. were entitled to recover from the com- 
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dants were guilty of a conversion, and therefore 
they were entitled to waive the tort, and hold 
the proceeds of the cheque to be money received 
to the plaintiffs’ use. Evidence was tendered 
by defendants, which was rejected, of a practice 
of sending, besides the letter containing the 
draft, a letter of advice by the same or another 
ship *, with a view to show that the plaintiffs m 
omitting to do so were estopped by their own 
negligence fiom lecovery: — Held, that such 
evidence w^as rightly rejected, for negligence m 
order to operate as an estoppel must be in the 
transaction itself, and there was no duty either 
towards W. & Co., or the general public, cast on 
the plaintiffs to comply with such a practice, 
wdiich could only be collateral to the tiaiisac- 
tion. V. f'hetjue Banh4:0 L. J., C. P. 

5G2 ; 1 C. P. H. 578 ; 34 L. T. 729 ; 24 W. R. 
759. 

Trustees of a charity incorporated by act of 
parliament, and having a common seal, possessed 
stock in the public funds, which stock was regis- 
tered m the Bank of Ireland. The secretary of 
the trustees -was allowed to have the seal in his 
pt ssession. Five several powers of attorney, 
prepared in different years, sealed with the seal 
of the trustees, the due affixing of v hich seal w^as 
attested by witnesses, who (though without any 
fraudulent intention) attested what w^as not 
true, since the seal wms affixed by the unautho- 
rised act of the secietary alone, were presented to 
the bank, and the stock was tiaiisfeired. The 
facts were afterwards discovered, and the secre- 
tary was indicted and convicted. By a power of 
attorney duly executed, the trustees then autho- 
rised 0, to transfer the stock, but the bank 
refused to make the transfer. An action was 
brought by the trustees on this refusal ; the 
judge who tried the cause told the juiy that if 
under these ciicumstances the trustees had so 
negligently conducted themsehes as to contri- 
bute to the loss, the verdict must be given for 
the bank. On exceptions for this direction : — 
Held, that it was wrong. JBault of Ireland v. 

Chanties Trudees^ 5 H. L. Cas. 389 ; 3 
W. R. 573. 

B. , Avishing to sell certain shares of which he 
wms the owner, was induced by his broker to 
execute a transfer, leaving a blank for the 
broker to insert the numbers and description of 
the shares. The broker fraudulently filled up 
the blank with the numbers and description of 
other shares belonging to S., but in a different 
company, namely, that of the defendants : and 
passed the transfer as a genuine transfer to a 
purchaser. By the rules of the defendants’ com- 
pany, it was necessary to produce certificates of 
the shares before a purchaser’s name could be 
entered on the register as the holder of the 
fehares. The certificates of the shares were kept 
by S. in a box in the broker’s custody. The box 
was locked, and H. kept the key. The broker, 
however, managed to get a duplicate key. and 
stole the certificates, and produced them with 
the transfer, and the name of the purchaser was 
registered. In an action by S., claiming damages 
and a mandamus to have his name restored to 
the register in respect of the shares : — Held, that 

B. had been guilty of no false representation or 
culpable negligence such as estopped him from 
charging that the transfer deed was a forgery. 
Bwm. V. North British Australasian Oo.. 2 H. & 

C. 175 ; 32 L. J., Ex. 273 ; 10 Jur. (if.k) 102; 
11 W. R. 862— Ex. Ch. 

C. , had been since 1875 the proprietor of 


certain stock in the defendant company. The 
confidential clerk of C., feloniously obtained 
possession of a certificate for 1,000/. of the stock, 
and sold that amount. Subsequently he f-oiged 
O.’s name to the transfer, and forwarded it, to- 
gether with the certificate, to the brokers of 
W., who had purchased the stock on the Stock 
Exchange. The brokeis forwarded the transfer 
and the certificate to the company for registra- 
tion. The company thereupon w'rote to C. at 
his usual address, inquiring if the transfer were 
correct. The letter was intercepted by C.’s 
clerk, w'ho replied in a wa}’" which appeared not 
quite satisfactory. The company forwarded a 
second letter, which was also intercepted by C.’s 
clerk, wdio gave the company an explanation 
with which they were satisfied, and they imme- 
diately sent a new' certificate to W.’s brokers. 
The fraud was subsequently discovered, and 
now W. sought to recover from the company 
on the ground that (inter alia) he was entitled 
to rely upon the certificate of registration, which 
the company weie estopped from questioning, as 
he, relying iq on it, had so prejudicially altered 
his position as to bring the ca^'C within the 
authorities upon estoppel. C. sought to have his 
name replaced in the books of the company as 
the owner of the stock : — Held, that the com- 
pany, having issued the certificate without any 
want of care and bond fide, were not estopped 
from contesting its validity. Waterhoase v. 
L, A S. W, By,, 41 L. T., 553 ; 44 J. P. 154. 

C. owned stock in a company incorporated 
under the Companies Act, 18('2. His clerk, P., 
contracted to sell stock in the company to 8., 
who was the nominee of B. Jn order to cany 
out the contract, P. forged a transfer from 0. to 
S., wiiich was left by S. at the office of the com- 
pany for registration. The company sent a letter 
to C. inquiring whether the transfer was correct ; 
as they lecened no answ'er from him they regis- 
tered the transfer. B. borrowed money fiom a 
bank, and by way of security for the loan the 
stock was transferred by S. at the request of B, 
to I. as tiustee for the *hank, and the company 
registered I. as owner and issued a certificate 
accordiugly. The money borrow'ed by B. was 
afterwaids repaid by him to the bank, and the 
stock was held by I. as a bare trustee for B. 
The foigery was discovered, and the company 
then refused to acknowledge I. as the holder of 
the stock. In an action brought by B. and I. to 
compel the company to recognise their title : — 
Held, that although I., as trustee for the bank, 
might have acquired a good title by estoppel 
against the company, yet that title ceased when 
the loan by the bank was paid off, and that no 
estoppel existed m favour of B. against the com- 
pany ; for B. in contracting, through S., to buy 
the stock belonging to C., bad acted on the faith 
of the forged transfer, and had not relied upon 
any act of the company, and by sending the 
forged transfer to the company had induced 
them to recognise his nominee as the holder, and 
that the action w'ould not lie. Bahia and JSan 
Francisco By,^ In re (supra) ; Ilart v. Fron- 
tino, Gold Mining Co. (L. R. 6 Ex. Ill), 
and Knights v. Wiffen (L. R, 5 Q. B. 660), dis- 
cussed. SimmY.A7iqlo^Simeriean Telegraph Co., 
49 L. J., Q. B. 392 ; 5 Q. B. D. 188 ; 42 L.T. 37 
28 W. R. 290 ; 44 J. P. 280— C. A. 

, Ratification.] — J. indorsed to the plaintiff 

a promissory note, bearing a signature which he 
1 stated to 1^ the defendant’s, but which was a 
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forgery. Shortly before the note became cine, 
the plaintiff, hearing from the defendant that 
the signature was a forgery, threatened to pro- 
secute J. ; whereupon the defendant, to prevent 
his'doing so, said that he would pay the money, 
and. signed a memorandum to the effect that ^ he 
held himself responsible for the note, clescribing 
it as bearing his signature. The plaintiff having 
sued the defendant upon the note, the judge 
ruled that the defendant had ratified the forged 
signature, and directed a verdict for the plain- 
tiff Held (per Kelly, C.B., Channell, B., and 
Pigott, B., dissentiente Martin, B.), that this 
ruling w^as wrong, because the defendant’s ar- 
rangement was not a ratification of a signature, 
written by an agent claiming to have authority 
from the defendant in that behalf, but an agree- 
ment upon the defendant’s part to become liable 
on the bill in consideration of the plaintiff’s for- 
bearing to prosecute J., which agreement was 
void as against public policy ; and also because 
no act in its inception illegal and void, such as a 
forgery, can be ratified by matter subsequent ; 
and that the defendant w^as not estopped from 
setting up the forgery as a defence to the action. 
Brooh V. Hooh^ 40 L. J., Ex. 50 ; L. E. 6 Ex. 89 ; 
24 L. T. 34 ; 19 W. E. 508. 

Estoppel of Company.]— -It Avas the duty of 
the secretary of a company to procure the execu- 
tion of certificates of shares in the company with 
all requisite and prescribed formalities, mid to 
issue them to the persons entitled to receive the 
same. By a resolution of the directors of the 
company it wms provided that certificates of 
shares should be signed by one director, the 
secretary, and the accountant. The secretary of 
the company, having executed a deed purporting 
to transfer certain shares in the company to one 
G., a purchaser of such shares, issued to G. a 
certificate stating that he had been registered as 
the owner of the shares. Such certificate wns 
in the usual and authorised form, and sealed 
with the company’s seal, but the signature of 
the director appended thereto was a forgery, 
and the seal of the company wns, in fact, 
affixed thereto without the authority of the 
directors. G. deposited the certificate with the 
plaintiff as a security for advances, and subse- 
quently executed a transfer of the shares to the 
plaintiff. Keither G. nor the plaintiff had any 
knowdedge or reason to suspect that the certifi- 
cate -was otherwise than a genuine document, or 
that the matters stated therein were untrue. 
The company refused to register the plaintiff as 
owner of the shares, stating that there were no 
such shares standing in G.’s name in their 
books Held, that the company were estopped 
by the certificate issued by their secretary from 
disputing the plaintiff’s title to the shares. Shaio 
V. Port Philip Gold Mminif Co..^ 53 L. J., Q. B. 
369; 13Q.B.D.103; 50 L. T. 685 ; 32 W. E. 

■ 771.. 

Forged Transfer by one Executor— Eight of 
other to sue.] — One of twn executors, at various 
period^, some of which were more than six years 
before the commencement of the action, forged 
his CO -executor's signature to transfer of stock, 
which were duly registered. He applied the 
proceeds of the transfers to his own purposes, 
but continued to pay the amounts of the divi- 
dends to the persons entitled. The other executor, 
on discovery of the fraud, informed the railway 
that the transfei-s were invalid, and 
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demanded that the stock should be registered in 
the names of herself and another who had been 
appointed trustees of the -will. The railway 
company declined to accede to this request, and 
the present action was brought that the company 
might be ordered to register the plaintiffs as 
owmers of the stock : — Held, that one of the co- 
executors could not transfer stock registered in 
the names of both ; that the transfers were not 
good as to one moiety of the stock, and that the 
innocent executor had in equity a sufficient 
interest in the stock to enable her to sue her 
fraudulent co-executor and the railway company, 
BaHon v. North Staffordshire J?y., 57 L. J., Ch. 
800 ; 38 Ch. D. 458 ; 58 L. T. 549 ; 36 W. E. 754. 

See Barton v. L. 4’ N. W. Bt/., 59 L. J., Q. B, 
33 ; 24 Q. B. D. 77; 62 L. T. 164 ; 38 W. E. 
197. 

Jurisdiction in Civil Proceedings.] — The court 
has jurisdiction to declare an instrument forged, 
and to order it to be delivered up ; it ma^^ make 
such a declaration and ordeiywithout sending the 
fact of forgery to be tried by a jury. Where 
one witness swears to the authenticity of the 
instrument, the court will not make , a decree 
against it without directing an issue to try the 
fact of forgery. Peahe v. Highfield^ 1 Euss, 
559. 

Parties resting their defence, in an issue at law, 
upon instruments ascertained at the trial to be 
forged, will not be allowed to enter into any other 
evidence, or to say the forged instruments were 
immaterial. Kemp v. Macltrell.^ 2 iVes. sen, 
579. 

A forgery is not conclusive against a fact 
proved by other evidence. Lloyd v. Passingham^ 
16 A^es. 59 ; Coop. 152. 

Forged deeds or writing not to be ordered per 
curiam to be tornor defaced, but kept so that the 
king may proceed thereon against the criminal. 
Franliland v. Hampden^ 1 Yern. 66. 

Y^here counsel’s name to answer was forged, 
the court will not order it off file^ to prejudice of 
innocent plaintiff. Bull v. Griffin^ 2 Anstr. 563. 

Solicitor fined 20Z. for forging counsel’s name 
to scandalous answer. Whltloch v. Marriott 
Dick. 16. 


G. LAECENY AND EECEIYEES. 
a. Larceny. 

1. The Offence. 

a. Felonious Intent, 1313. 

5. The Taking. 

i. Generally, 1318. 

ii. Where Delivery by Owner passes 

Possession and Eight of Property, 
1323. 

iii. Y7here Possession obtained animo 

furandi, 1327. 

iv. Where Possession originally ob- 

tained bona fide — Subsequent 
Felonious Intent, 1336. 

V. Where Delivery does not alter the 
Possession in Law, 1340. 

vi. Against Y^ill of the Owner, 1344. 

vii. Carrying Away — Asportation,. 

1345. 

viii. Possession of Owner, what Suffi- 

cient, 1348. 

2. What are the Snhject of Larceny, 
a. Generally, 1350. 
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the prisoner for safe custody, he bioke it open, 
and took out a pait of the plate, which he offered 
to a pawnbroker as a security for 507. Hi^ offer 
was declined, but he afterwards plctlgcd the 
w’holc box of plate with aiiotliei peisou as 
secuiity tor 2007. When he was calletl upon to 
restore the plate to the ownei, he had not the 
means of redeeming it. and was taken into 
custody. The 3ury found him guilty, but re- 
commended him to meicy, believing that he 
intended ultimately to leturn the pioperty: — 
Held, that he was laghtly coinicted of laiceiiv at 
common law, because the juiy had found a 
verdict of guilty u Inch was well wai ranted by 
the evidence; and though they had recom- 
mended him to mercy on the ground that he 
intended ultimately to restore the pioperty, 
that expiession was not necessarily inconsistent 
with the veidict, and ought not to be considered 
equivalent to a finding, that at the time when he 
took the plate wrongfully he took it for the 
purpose of meiely making a tempoiary use of 
it. Ih^g. V. Ti'ehdeoclt^ Dears. & B. 455; 27 L. J., 
M. C. 103 ; 4 Jur. (N.S.) 123 ; 6 W. B.281 ; 7 Cox, 
C. 0. 408. 

A on B.’s behalf pawned B.’s coat ; the next 
day A. with B.’s consent redeemed the coat, and 
took it away \Mth him to a place 11 miles dis- 
tant, where he was found some days after with it ; 
— Held, that if A at the time he i edeemed the 
coat intended to depnve B. of the use of it and to 
appropriate it, he w'as guilty of larceny. Jirg. v. 
Sparrow, 2 Cox, C. C. 287. 

To constitute felony, breach of trust is not 
sufficient , theie must be a felonious taking ; but 
that IS satisfie<l by an act not warranted by flic 
purpose for wdnch the propei ty was delivered, as 
a tailor taking notes out of a pocket-book left in 
the pocket of a coat delivered to him to mend, or 
a hackney-coachman, in whose coach it wms left, 
etc. Cartwright v. Green, 8 Yes. 409. 

Lucri Causa — Private Advantage.] — A servant 
of B applied foi at the post-office and received i 
all the letters addressed to B. She delivered 
them all to B., except one, which she burned 
Her motive for destioymg it was the hope of 
suppiessing inquiries respecting her character : — 
Held, a larceny, and that, supposing lucii caus^ 
to be a necessary ingredient therein (which the 
court did not admit), there w’as a sufficient 
lucrum proved. Reg, v. Jones, 1 Den. C. C. 188 ; 
2 Car. & K. 236 ; 1 Cox, C. C. G. 

To make a taking feloiiioub it is not necessary 
that it shoultl be done lucri causa ; taking with an 
intent to destroy will be sufficient to constitute 
the offence of larceny, if done to serve the 
prisoner, or another person, though not in a 
pecuniary way. Rex v. CaMage, K. &; B. 292. 

But if a pei'son, from idle curiosity, either 
pex’sonal or political, opens a letter addressed to 
another person, and keeps the letter, this is no 
larceny, even though a part of his object may be 
to prevent the letter from reaching its destination. 
Reg, V Godfrey, 8 Car. & P. 563. 

A person employed in the post-office committed 
a mistake in the sorting of two letters containing 
money, and he threw the letters, unopened, and 
the money, down a water-closet, in order to avoid 
a penalty attached to such mistakes : — -Held, that 
this was a larcenv of the letters and money. Reg. 
V. Wynn, 2 Car. & K. 859 ; X Den. C, 0. 365 ; T. & 
M. 32 : 2 New Sess. Cas. 414 ; 18 L. J., M. 0. 61 : 
13 Jur. 107 ; 3 Cox, C. 0. 271. 

Servants who IscK^ their masters’ 


oats, wuth intent to give them to their masters’ 
horses, and without aii}^ intent to apply them to 
their own ])nvate benefit, were guilty of larceny, 
even though they w'ero not answmrable at all for 
the condition of the hordes. Beg v. Pri ri ft, 2 
Car. & K. 114 ; 1 Den. C. C. 193 2 Cox, C. C. 40. 

8 P., Reg. V. Handle g, Car A M. 547 : Rex v. 
Horfit, li A B. 307. See'2(\ tk 27 Yict. c. 103, s. 1. 

Wheic the captain of a foieign ship taken as a 
piize secreted part of the caigo and secretly 
icmoved it fiom the ship, it being doubtful 
whether he ditl so for his own benefit oi for that 
of its owiicis, he was recommended foi a free 
paidon, but the nia]oiity of the judges thought 
that if the goods had been secietetl tor his own 
benefit, it wmuld have been laiccny. Re,r v. Van 
Hnyen, B.A B. 118. 

If property is taken with the intention of 
holding It until the iighttul ownier should pay a 
ceitam sum, and compelling such payment, this 
IS sufficient to constitute laiceny. Reg. v. 
OHonndl, 7 Cox, C. C. 337. 

All inspector entered PT.’s shop and bought a 
pound of coffee that wms handed to him by H.’s 
son m a tin and wuappei. The inspector then 
announced that it was tor analysis, and offeied 
to divide it. H. wms then called from another 
pait of the premises, and on being told of the 
matter snatcheil the package from the inspector, 
saying it w’as not sold aspuic coffee, and showed 
the laliel on the package : — Hold, that theie was 
no evidence ot felonious intent, and that H. 
could not be convicted of larceny ot the package. 
Hewson v, GamlAe, 56 J. P. 534. 

fraudulent Bemoval of Goods to obtain Money 
from Master.] — A., the servant of B., a tallow- 
chandler, clandestinely removed a quantity of 
tat, the piopeity ot B , from an upper room in 

B. ’s wmiehouse, to a lower room m the same 
place, and placed it in a pair of scales, and 
aftciwvaids repiesentcd to B. that a butcher 
named D. had sent the fat to bo purchased and 
paid for by B. — Held, that A. w^as rightly con- 
victed of larceny. Req. v. Hall, 2 Car & K. 947 j 
T.& M. 47 ; 1 Den. C. C. 381 ; 3 New Sess. Cas. 
407 ; 18 L. J., M. C. 62 ; 13 Jur. 87 ; 3 Cox, 

C. 0. 245. 

In order to constitute larceny, the taking 
must be wuth intention to vest the property in 
the thief ; and therefoie. wheie servants em- 
ployed by a glove-maker in finishing gloves, 
removed a quantity of finished gloves from one 
part of the master’s premises to another, with 
intent fraudulently to obtain payment for them 
as for so many gloves finished by them : — Held, 
that they were not guilty of larcenv. Reg. v. 
Roole, Dears. & B. 345 ; 27 L. J,, M. C. 53; 8 
Jur. (N.S.) 1268 ; 6 W. B. 65 ; 7 Cox, C. C. 
373. 

If a servant removes his master’s goods from 
one part of the premises to another, for the 
purpose of enabling another person to offer them 
to the master for sale as the goods of that third 
person, and if this be done in pursuance of a 
previ<ms arrangement betwreen them, both may 
be convicted of larceny. Reg. v. Manning^ 
Dears. C. 0. 21 ; 22 L. J., M. C. 21 ; 17 Jur. 28 ; 
1 W. B. 40 ; 6 Cox, C. 0. 86. 

It is not larceny for miners employed to bring 
ore to the surface, and paid by the owners ac- 
cording to the quantity produced, to remove 
from the heaps of other miners ore produced by 
them and add it to their own, in order to inctea 
their wages, the ore still remaining in the 
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session of the owners. JRea* v. ^Yel)h^ 1 M. C. C. 
431. See now 24 k 25 Viet. c. 9B, s. 30. 

A. was supplied with a quantity of pi^-iron bj 
B. k Co , his employers, which he was to put 
into a furnace to be melted, and he was paid 
accoiding to the weight of the metal which ran 
out of the furnace and became puddle-bars. A. 
put the pig-iion into the furnace, and also put I 
in with it an iion axle of B. & Co., which was] 
not pig-iron. The value of the axle to B. & Co. 
was 7.'?., but the gain to the piisoner by melting | 
it, and thus increasinsr the quantity of metal 
which ran from the furnace was Id. Held, 
that, if the prisoner put the axle into the 
furnace with a felonious intent to convert it to 
a purpose for his own profit, it was larceny. 
Beg. V. BieJiards, 1 Car. &: K. 532. 

Taking Croods to induce Girl to fetch them..] — 

Clandestinely taking away articles to induce the 
owner (a giil) to fetch them, and thereby to give 
the prisoner an opportunity to solicit her to 
commit fornication with him, is not felonious. 
Bea* V. BieJienhon, K. k K. 420. 

Bona fide Claim of Bight.] — Upon an indict- 
ment for larceny, it appealed that the prisoner 
had been intrusted by the wife of the pi’oseciitor 
to repair an umbrella. After the repairs weie 
finished and it had been returned to the wife, a 
dispute arose as to the baigain made. The 
prisoner thereupon cariied away the umbrella 
as a sccunty for the amount alleged by him to 
be due for repairing it : — Held, that if the jury 
was of opinion that the taking by the prisoner 
was an honest asseition of his right, they were 
to find him not guilty, but if it was only a 
colourable pretence to obtain possession, then to 
convict him. Beg. v. IVade, 11 Cox, C. C. 549. 

Where property is taken under a bond fide 
claim of right, in an open manner, such taking 
is not laiceny. Bex v. Jenner, 7 L. J. (o.s.) 
M. C. 79. 

Goods sold — No Knowledge that Goods hired,] 

— The prisoner’s wife hired a bedstead at Ls*. per 
week, and within a fortnight afterwaids the 
prisoner sold it to a broker, his wdfe being 
present at the sale. Two days after the sale the 
wife paid for a week’s hiie, being ail that 
■was paid. There was no evidence that the 
prisoner knew that the bedstead had only been 
hired : — Held, that a conviction for larceny 
could not be sustained. Beg. v. Halford, 18 
L. T. 334 ; 16 W. K. 731 ; 11 Cox, C. C. 88. 

To defeat Execution,] — A judgment debtor’s 
goods having been seized under warrants of 
execution of a county court, and being in the 
possession of the bailiff, the debtor, with intent | 
to deprive the bailiff, as he supposed, of his 
authority, and so defeat the execution, forcibly 
took the warrants from him : — Held, that he 
was not guilty of larceny. Beg. v. Bailey, 41 
L. J., M. 0. 61 ; L. B. 1 C. C. 347 ; 25 L. T. 882 ; 
20 W. R. BOl ; 12 Cox, C. C. 129, 

Taking Horse in order to convey stolen Pro- 
perty.] — If a person stealing other property 
takes a horse, not with the intent to steal it, 
but only to get off more conveniently with the 
other property which he has stolen, such taking 
of the horse is not a felony. Bex v. Crump, 1 
Car. & P. 668. 
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Question must be left to Jury.] — Money was 
given to the prisoner for the purpose of paying 
turnpike tolls at two gates on his journey. 
Twelve days afterwards, on being asked if he 
had paid the toll at one of the gates, the 
prisoner said he had not — ^that he had gone by 
the parish road which only crossed the road at 
the gate, and so no toll was payable there, and 
thrtt lie had spent the money on beer for himself 
and his mates. The prisoner having been con- 
victed of laiceny of the money, but on a case 
leserved as to whether the facts proved a 
larcenv : — Held, without deciding whether upon 
such ^ facts a conviction for larceny could be 
sustained, that as it did not appear that the 
proper question had been left to the jury the 
conviction must be quashed. Beg. v. Beering, 
20 L. T. 680 ; 17 W. R. 807 ; 11 Cox, C. C. 298. 


b. Tbe Taking:. 

i. Generally. 

What Sufiicieut.] — If a thief goes to an inn, 
and, intending to steal a hoise, directs the ostler 
to bring out his horse, pointing to that of the 
prosecutor, and the ostler, at his desire, leads out 
the hoise for the prisoner to mount . this is a 
suificient taking by the prisoner to support an 
inchetment for hoise-stealmg. Bex v. Bitman, 

2 Qiiv. k P. 423. 

Taking a labbit in a wire was sufficient to 
censtitute an offence within 5 G-eo. 3, c. 14, s. 6, 
though the rabbit was not killed, and though 
the party never took it a-vvay. Bex v. Glower, 
R. k E. 269. 

A Man cannot take Ms own Goods.]— The 

piisonor assigned his goods to trustees tor the 
benefit of his creditors ; but before the trustees 
had taken possession, and while the prisoner re- 
mained in possession of them, he removed the 
goods, intending to depiive his creditors of them. 
The jury found that the goods were not in his 
custody as agent of the tiustees : — Held, that he 
was not guilty of larceny. Beq. v. Pratt, Dears. 
C. 0, 360 ; 2 C. L. R. 774 ; 18 Jur. 539 ; 2 W. R. 
497 ; 6 Cox, C. 0. 373. 

Except from Bailee.] — If a man steals his 

own goods fiom his own bailee, though he has no 
intent to charge the bailee, but his intent is to 
defraud the king, yet if the bailee had an interest 
in the possession, and could have withheld it 
from the owner, the taking is a larceny. Bex v. 
Wilhimon, R. & R. 470. 

Wife cannot Steal Husband’s Goods.] — Steal- 
ing, by the wife of a member of a friendly 
society, money of the society, deposited in a box 
in the husband’s custody, kept locked by the 
stewards, is not larceny. Bex^. Willis, 1 M. 0. 0. 
375. 

See 45 k 46 Viet. c. 75. 

A wife, though she may have committed 
adultery, cannot steal her -husband’s goods. Beg. 
v. Kenmj, 46 L. J., M. C. 156 ; 2 Q. B. D. 307 ; 
36 L. T. 36 ; 25 W. R. 679 ; 13 Cox, C. 0. 397. 

See also cases, post, cols. 1338, 1339. 

Married Woman — ^Bailee of Goods.] — ^Where 
a married woman, at the request of A., took 
charge of Ms box containing money, and after- 
wards fraudulently stole the money, the husband 
having nothing to do with any part of the 

42—2 






as lier defence, that she found them in the pas- who, at the time of the finding, had no reasonable 
sage, and not knowing to whom they belonged, means of knowing who the owner was, but who 
kept them to see if they were advertised . — Held, at that time intended to appropriate it even if 
she ought to have inquired of her master whether the owner should afterwards become known, and 
they were his or not ; and that not having done to wdiom the next day the owner was made known, 
so, but having taken them away from the house, when he refused to give it up, is not guilty of 
she was guilty of stealing them. Reg, v. Kerr^ larceny. Reg. v. Glyde^ 37 L. J., M. 0. 107 ; 
8 Car. & P, 176. L. K 1 C. C. 139 ; 18 L. T. 613 ; 16 W. R. 1174 ; 

- If a bureau is delivered to a carpenter to re- 11 Cox, C. 0. 103. 
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matter Held, that she was guilty of larceny, pair, and he discovers money in a secret drawer 
Reg V RoMnt L & C 93 ; 31 L. J., M. C. 22 ; of it, which he unnecessarily as to its repairs 
8 Jur Vn S 64 * 5 L. T. 402 ; 10 W. R. 61 ; 9 breaks open, and converts the money to his own 
Cox C 29 ’ it IS a felonious taking of the property, uii- 

’ ■ ■ ’ less it appears that he did it with intention to 

Part-Owner of Property.]~If a part-owner of restore it to its light owner. Caiiivriglit v. 
property steals it from A., in whose sole custody 2 Leach, 0. C. 952 ; 8 Ves. 405 ; 7 R. R. 

it is, and w’'ho is solely responsible for its safety, 91. 

he is guilty of larceny, and the property is well A person purchased, at a public auction, a 
laid in A. alone, although he is also a part-owner bureau in which he afterwards discovered, in a 
of the property stolen. Reg. v. Webster, L. eSc C. seciet drawer, a purse containing money, which 
77- 31 L: J., M. C. 17; 7 Jur. (K.s.) 1208 ; 5 he appropriated to his own use. At the time of 
L. T. 327 ; 10 W R. 20 ; 9 Cox, C. C. 13. S. P., the sale no person knew that the bureau con- 
Rex\. Rramley, R. & R. 478. tamed anything whatever Held, that if the 

Where a friendly society had appointed a buyer had expiess notice that the bureau alone, 
treasurer and two trustees, one of the trustees and not its contents, if any, were sold to him ; or 
was held guilty of larceny in stealing the money if he had no reason to believe that anything more 
of the society. Reg. v. Cam, 2 M. C. C. 204 ; Car. than the bureau itself wms sold, the abstraction 
& M. 309. of the money was a felonious taking, and he "was 

guilty of larceny in appropriating it to his own 
Shareholder hut not Part-Owner.] — A. was use. But that if he had reasonable ground for 
convicted on a count which charged him wnth believing that he bought the bureau wntb its con- 
stealing a piece of paper, the property of G. tents, if any, he had a colourable property, and 
and others, his masters. G. and others ’weie it was no larceny. Merry y. Green, 7 M. & W. 
directors of an unincoiporated insurance com- 623 ; 10 L. J., M. C. 154. 

pany, managed its affairs, appointed, paid, con- If a parcel is accidentally left in a hackney- 
trolled and dismissed the clerks and other ser- coach, and the coachman, instead of restoring it to 
vants, and had the charge and custody ot all the the owner, detains it, opens it, destroys part of 
books and papers of the company. The company its contents, and borrows money on the rest, he is 
had a drawing account with G. k Co., and used guilty of felony. Rea* v. Wyn9ie, 1 Leach, 0. 0. 
to send their pass book in every week to be 413 ; 2 Bast, P. 0. 664, 697. S. P., Rex v. Sears, 
written up, and their messenger went on the 1 Leach, C. 0. 415, n. 
following morning to bring it back, when it w^as 

returned, together with the cheques, &c., of the Question is whether, at time of taking, 

preceding w'eek. A. w^as a salaried cleik in the Prisoner knew Owner could he Pound.] — Where 
office of the company, and also a shaieholder ; a bank note w^as lost, and was found by a person 
it was his duty to receive the pass book and who appiopriated it to his own use: — Held, that 
vouchers from the messengei, and to preserve the the juiy is not to be directed to consider at what 
vouchers for the use of the company. G. & Co. time the prisoner, after taking it into his posses- 
delivered the pass book, containing among other sion, resolved to appropriate it to his own use, 
things a cashed cheque tor 1,400Z., to the mes- but w^hether at the time lie took possession of it 
senger of the company, wdio deliveied the book he knew, or had the means of knowdng, w’ho the 
and cheque to A. in the usual way, and he there- owner was, and took possession of it with intent 
upon fraudulently destroyed it : — Held, that the to steal it ; for if his oiiginal possession of it was 
cheque was the property of the directois, and an innocent one, no subsequent change of his 
that A., though a shareholder in the company, miud, or resolution to appropriate it to his own 
had not a joint property m it, and w%a& piopeiiy use, wmuld amount to larceny, Reg. v. Preston, 
convicted ot larcenv. Reg. v. Watts, 2 Den. 2 Den. C, C. 353 ; T. & M. 641 ; 21 L. J.,M. C. 41 ; 
0. C. 14 ; T. & M. 342 ; 19 L. J., M. C. 192 ; 14 16 Jur. 109 ; 5 Cox, C. C. 390. 

Jur. 870 ; 4 Cox, C. C. 336. In order to make the detention of lost notes 

by a finder larceny, it is necessary that at the 
Thief let into House by Servant.] — A servant time wdien he first took the notes he should have 
let a person into his master’s house on a Saturday had the intention of appropriating them, know- 
afternoon, and concealed him there all night, in ing or having leason to know, who was the 
order that he might rob the house, and on Sunday owner. Reg. v. Shea, 7 Cox, C. C. 147. 
morning left the premises. In pursuance of the A. found a watch, and subsequently converted 
previous arrangement, the man, in the servant’s it to his own use; the jury found him “not 
absence, broke into the bedroom of the master, guilty of stealing the watch, but guilty of keep- 
and stole the contents of his cash-box : — Held, ing possession ot it, in the hope of reward, from 
that the man who took the property from the the time he first had the watch.” A verdict of 
cash-box was rightly charged as a thief. Reg. v. guilty was entered at the trial : — Held, wrong, 
Tuohwell, Oar. & M. 215. and that on these facts and this finding it was no 

larceny. Reg. v. Torh, 2 Car. &K. 841 ; 1 Den. 
Lost Property — ^Whether Owner known.] — A. 0. 0. 335 ; T. & M. 20 ; 18 L. J., M. 0. 38 ; 12 
servant indicted for stealing bank notes, the pro- Jur. 1078 ; 3 Cox, C. C. 181. 
perty of her master, in his dwelling-house, set up, The finder of a lost sovereign in the high road 
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The prisoner’s child found six sovereigns in 
the street, which she brought to the prisoner. 
The latter counted them, and told some bystanders 
that the child had found a sovereign, and offered 
to treat them. The prisoner and the child then 
went down the street to the place where the child 
had found the money, and found a half-sovereign 
and a bag. Two houis afterwaids the owirer 
made hue-and-cry in the vicinity. On the same 
evening the prisoner was told that a woman had 
lost money ; the prisoner told her informant to 
mind her own business, and gave her half-a- 
sovereign for herself. The prisoner admitted, on 
arrest, that she had got the money from the 
child : — Held, that these facts did not warrant a 
conviction for larceny, as there was nothing to 
shew that at the time of the finding the prisoner 
had reason to think that the owner could be 
found. Reg, v. Beavea, 11 Cox, C. C. 227 ; Ir. R. 
3 C. L. 306. 

If a man finds goods that have been actually 
lost, or are reasonably supposed by him to have 
been lost, and appropriates them with intent to 
take the entire dominion over them, really 
believing, when he takes them, that the owner 
cannot be found, it is not larceny. Reg. v. 
Thvrhorn, 1 Den. C. C. 387 ; T. & M. 67 ; 2 Car. & 

K. 831 ; 18 L. J., M. C. 140 ; 13 Jur. 499 ; R. 
Reg. Y. Wood, 3 New Sess. Cas. 581 ; 3 Cox, 
C. C. 453. 

But if he takes them with the like intent, 
though lost, or reasonably supposed to be lost, 
but reasonably behoving that the owner can be 
found, it is larceny. Ih. 

A. picked up the purse of B. which contained 
money, on a turnpike road, along which B. had 
previously travelled by coach. A. converted the 
purse and its contents to his own use : — Held, no 
larceny ; and that A. was liable civilly, but not 
criminally. Reg. v. Mole, 1 Car. & K. 417. 

If there hail been any mark on the purse by 
w^hich the owner could have been known it would 
have been otherwise. Ih. 

A purse containing money was left hj a pur- 
chaser on the prisoner’s stall. A third peison 
afterwards pointed out the purse to the piisoncr, 
supposing it to be her*?. She put it in her pocket 
and afterwards concealed it, and on the return of 
the owner denied all knowledge of it. The jury 
found that the prisoner took up the purse knowing 
it was not her own, and intending at the time to 
appropriate it to her own use, but that she did 
not know who was the owner at the time she 
took it : — Held, that as the puise was not lost 
property, the prisoner was properly convicted of 
larceny. Reg. v. Dears. C. C. 402 ; 3 C 

L. E. 86 ; 24 L. J., M. C. 4 ; 18 Jur. 1030 ; 3 
W. R. 21 ; 6 Cox, C. 0. 415. 

A finder of lost property is not guilty of larceny 
in appropriating it to his own use, unless he has 
a felonious intent at the time of the finding. 
Reg. V. Chrhtoplier, Bell. C. C. 27 ; 28 L. J., 

M. G, 35 ; 5 Jur. (N.s.) 24 ; 7 W. R. 60 ; 8 Cox, 
C. C. 91. 

A. was indicted for stealing a bank note. The 
ptosecutor had paid for an article purchased at 
A.’s shop, out of a purse in which were two bank 
notes. Next morning he discovered the loss of 
one of the notes, and applied to A., who told him 
h,e knew nothing of the note. He, however, after- 
wards stated he had given gold for it on the day 
of the loss. The jury, in answer to questions put 
to' them, found — first, that tfie note was dropped 
by the prosecutor !n. the shop, and that A. found 
it there ; secondl^f^dw at h® picked 


up the note did not know, nor had he reasonable 
means of knowing, w'ho the owner was ; thirdly, 
that he afterwards acquired knowledge of who 
the owner was, and after that he converted the 
note to his own use ; fourthly, that he intended, 
when he picked up the note in the shop, to take 
it to his own use, and deprive the owner of it, 
whoever that owner might be ; and, fifthly, that 
he believed, at the time he picked up the note, 
that the owner could be found. A verdict of 
guilty was thereupon entered : — Held, that he 
was properly convicted. Reg. v. Moore, L. & G, 

1 ; 30 L. J., M. C. 77 ; 7 Jur. (N.S.) 172 ; 3 L. T. 
710 ; 9 W. R. 276 ; 8 Cox, C. C. 416. See Reg.^. 
Matthews, post, col. 1337. 

If a person drops any chattel, and another finds 
it, and takes it away wuth the intention of appro- 
priating it to his own use, and only restores it 
because a reward is offered, he is guilty of 
larceny. Reg. v. Peters, 1 Car. k K. 245. S. P., 
Reg. Y. Reed, Car. & M. 306. 

Ahandonment by Owner.] — The only 

cases in which a party finding a chattel of another 
can be justified in appropriating it to his own 
use, is where the owner cannot be found, or 
where it may be fairly said that the owner has 
abandoned it. Ih. 

The Pact that Prisoner might have dis- 
covered Owner makes no difference.] — When it 
appears that the goods alleged to have been 
stolen were found by the prisoner, he cannot be 
convicted of larceny unless theie is some evidence 
that at the time of the finding he believed that 
the true owner could be ascertained, and it is not 
enough that the jury is satisfied that he could 
within a reasonable time have discovered the 
owner. Reg. v. Kjiight, 25 L. T. 508 ; 20 W. R. 
122; 12 Cox, C. C. 102. 

If a man finds lost property and keeps it, and 
at the time of finding it has no means of dis- 
covering the ovv ner, he is not guilty of larceny, 
because he afterwards has means of finding him, 
and neveitheless retains the propeity to his own 
use. Reg. v. Dixon, Dears. C. C. 530 ; 25 L. J., 
M. C. 39*; 7 Cox, C. C. 35. 

Semble, if a man finds property which has 
been lost, and appropiiates it to himself, he is 
not guilty of larceny for failing to take steps to 
discover the owner, unless he saw the article 
drop from the owner, or unless it has the owner’s 
name upon it, or some circumstances of the sort 
occurred which afforded the finder an imme- 
diate means of knowing who the owner was at 
the moment when he picked it up and examined 
it. Ib. 

Cheque Pound-Possession by Another,] 

— A prosecutor found a cheque, and, being unable 
to read, showed it to the prisoner. The prisoner 
told him that it was only an old cheque of the 
Royal British Bank, and kept it. He afterwards 
made excuses for not giving it up to the prose- 
cutor, withholding it from him in the hopes of 
getting the leward that might be offered for it : 
— Held, that these facts did not show such a 
taking as was necessary to constitute larceny. 
Reg. v. Gardner, L. & C. 243 ; 32 L. J., M. 0. 
35*; 8 Jur. (NS.) 1217 ; 7 L, T. 471 ; 11 W. R. 
96 ; 9 Cox, 0. 0. 253. 

Property Pound in Hallway Carriage.] — 

The law with regard to tbe'findef* of lost pro- 
perty does not apply to the case of property of a 
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passenger accidentaUy left in a railway carriage, it only Held, that this w^as not a larceny, 
and found there by a servant of the company ; Reff. v. WilLmi, 8 Car. k P. 111. 
and such servant is guilty of larceny, if, instead A. was treating B. at a beer-house, and A. 
of taking it to the station or superior officer, he wusliing to pay, put down a sovereign, desiring 
appropriates it to his own use. Reg. v. Fierce, the landlady to give him change : she could not 
6 Cox 0. C. 117. '^* would go out and 

’ * * ’ " get change. A. said, “ You won’t come back 

Possession of Property Stolen out of United with the change.” B. rejdicd, “Never fear.” 
Kingdom.] — The Larceny Act, 1896, applies to A. allowed B. to take up the sovereign, and B. 
the case of property stolen outside the United never returned either with it or the change : — 
Kingdom and received by a person here prior to Held, no larceny, as A., having permitted the 
the act coming into operation. Reg. v. Pause, sovereign to be taken away for the purpose of 



61 J. P. 536. being changed, he could never have expected to 

receive back the specific coin, and had therefore 
ii Where Selirery h, Omier passes Possession <livested himself of the entire possession of it. 
and Sight of Property. Seg y. JIw, nas i) Lav. & P ^1. 

W. sold and delivered a horse to G., and by 
Taking away Goods without Paying for Them.] way of payment took two pigs of G. of about 
— If a hoise is purchased by and delivered to the the" same value, no money passing. W. then 
buyer, it is not felony though he immediately borrowed the horse from G. to run against 0., 
rides away with it without paying the purchase- who wmn the race, and claimed and took aw^ay 
money. Rex v. Harveg, 1 Leech, C. C. 467 ; 2 the horse that W. rode : — Held, no evidence of 
East, P. C. 669 ; 3 R. 11. 714. any larceny of the horse by C. or W. R^^g. v. 

Where the prisoner obtained possession of a Carter, 47 J. P. 7.')9. 
hat from the maker, which had been ordered by If a per^on is induced to play at hiding under 
a third person, by sending a boy for it in the the hat, and stakes dowm his money voluntarily 
name of such third person : — Held, it did not on the event, meaning to receive the stake if he 
amount to larceny. Rex v. Adams, R. & R. 225. wins, and to pay if he loses, the taking up the 

stake so deposited by him on the table is not a 
Taking Goods by means of Forgery.] — A. went felonious taking, although the taker wms made 
to B. s shop, and said that he had come from C. to appear to win the money by fraudulent 
for some hams, and at the same time pi oduced a conspiracy, and collusion. Rex v. yicliolson, 2 
note in the following terms: — “Have the good- Leach, 0. 0. GIO ; 2 East, P. C. 6G9. 
ness to give the bearer ten good thick sides of Prisoner went to a shop, and purchasing a 
bacon, and four good showy hams, at the low^est small article put down half-a-crowm in payment, 
price. I shall be in towm on Thursday next, The shopman gave him twm shillings, and w^as 
and will call and pay you. Yours, &c., C.” B. counting the rest of the change wiieii the 
thereupon delivered the hams to A. The note prisoner pretended to throw the two shillings 
was forged, and A. had no such authority from into the till, though he really threw' back only 
0. : — Held, that A. was not guilty of larceny, one, and asked for four sixpences instead, he w'as 
Reg. V. Adams, I Den, 0. 0. 38. given one shilling and twm sixpences : — Held, no 

Where a man w'rites a letter in the name of larceny of the shilling. Reg. v. Williams, 7 
another to a third person to borrow' money w'hich Cox, C. C. 355. 

he obtains by the fraud, this is no larceny. Where a prisoner obtained from the prosecutor 
Rex V. Athinson, 2 East, P. C. 673. in the name of one of his neighbours, half-a- 

gumea’s w'orth of silver, and said she w’ould 
Possession obtained by a Trick.] — In support return shortly wuth the half-guinea: — Held, no 
of an indictment for the larceny of three shil- larceny. Rex v. Coleman, 1 Leach, C. C. 303, 
lings and sixpence, it w'as proved that the n. ; 2 East, P. C. 672. 

prisoner had obtained possession of a shilling Where a prisoner took a packet of diamonds 
and then of a half-crown from the prosecutor to a pawnbroker, w'ith whom he had pre- 
by means of what is known as the purse trick, viously pledged a brooch ; and having agreed 
That is to say, he had induced the prosecutor to with the shopman for the amount of the loan on 
give him a shilling for a purse, into which he the diamonds, sealed them up and received the 
had dropped three coins, by first showdng the amount, deducting the amount for wdiich the 
prosecutor three shillings, and then making it brooch w'as pledged ; but, instead of giving the 
appear as if he had dropped them into the purse, packet of diamonds to the shopman, gave him a 
In the same way he had induced the prosecutor packet of similar appearance, containing only 
to give him a half-crown for a purse into which glass ; — Held, that it w'as not larceny, but only a 
he had made it appear that he had dropped two fraud. Rex v. Meilheim, Car. C. L."28L 
half-crowns. Having been convicted of obtain- 
ing the money by means of a trick, upon a case Relation of Master and Servant.] — Where 

reserved for the opinion of this court : — Held, a servant by a false pretence induces his master 
that the prosecutor having parted with the pro- to give him a cheque as agent of a creditor of his 
perty in his shilling and half-crown in exchange master wdth the view of its being handed over to 
for the purses and their contents, the prisoner that creditor, and the servant appropriates the 
had been guilty, if at all, of obtaining the coins cheque to his ow'ii use, he cannot be indicted for 
by means of a false pretence, and could not be stealing it. Reg. v. Essex, Dears, (k B. 371 : 27 
convicted of larceny. Reg. v. Solomons, 62 L. T. L. J., M. 0. 20 4 Jur. (N.S.) 16 ; 6 W. R. 82 ; 

672 ; 17 Cox, C. C. 93. 7 Cox, C. C. 384. 

Where, in a case of ring-dropping, the prisoners A. wms employed to make purchases on account 

prevailed on the prosecutor to buy the share of of his mastcrt 5 ,"and B., a fellow' servant, had in- 
the other party, and the prosecutor was prevailed structions from them to pay out of their 1/ 
on to part with his money, intending to part money all such demands as A. should make upon j 
with it for ever, and not with the possession of him in respect of such purchases. A. ha’f 
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, liaviiig large (lealings with the 
Russian merchants, in October 
a contract for the purchase of 343 


to the proper letter ot advice tor reterred 
by mistake to another letter of advice for 
SL 16 a'. 10^., and placed that sum upon the 
counter. The clerk entered 8Z. 16,§. 10^^. in the 
depositor’s book as paid, and stamped it. The 
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falsely represented to B. that he had bought tallow arrived accordingly on the 5th of Decem- 
goods for the masters and paid for them, and ber, and in due course the transaction should 
having thereby obtained from B. a sum of money have been completed within fourteen days, and 
the property of the masters .-—Held, a case of notice was given to B. of the arrival of the 
false pretences, and not larceny. JReg. v. tallow, and lie was called upon to complete the 

2 Den. C. C. 59 ; T. k, M. 387 ; 20 L. J., M. C. bargain. He requested that the tallow might be 
34 ; 14 Jur. 1123 ; 5 Cox, C. C. 112. allowed to remain in the docks for a short time. 

G. was indicted for larceny. The evidence This was granted. On January 2Sth the manager 
showed that he was the prosecutor’s servant ; for the prosecutors called on" him, and insisted 
that it was his duty to receive and pay moneys on the completion of the contract, and B. said 
for the prosecutor, and make entries of such he would pay for the tallow on the following 
receipts and payments in a book wdiieh was day. On the next dav B. sent his clerk to the 
examined by the prosecutor from time to time ; prosecutois’ counting-house, and obtained de- 
that the prisoner on one occasion show'ed a livery orders for the tallow, and tendered to the 
balance in his favour of 2Z., by taking credit for prosecutors a crossed cheque on a bank in 
payments falsely entered in the book as having London for the price of the tallow. Immediately 
been made by him, when in fact they had not on obtaining possession of the delivery orders he 
been made by him, and that the prisoner received sent them to the docks, and transferred the pro- 
from his master the sum of 2Z. as a balance due perty into fresh warrants, and when the cheque 
to him. He was convicted ; — -Held, that the was presented there were no assets : — Held, not 
conviction was wrong. Reg. v. Crreeu, Dears, to be a larceny of the delivery orders by a trick, 
C. C. 323 ; 2 C. L. R. G03 ; 18 Jur. 1.58 ; 2 W. R. but a lawful possession of them obtained by 
264 ; 6 Oox, C. C. 296. reason of the ])rosecutors giving to B. credit in 

It wms the duty of a clerk to the prosecutors respect of the crossed cheque. "Heg. v, Xorth, 8 
to ascertain daily the amount of dock and towm Cox, C. C. 433. 
dues payable by the prosecutors on the exporta- 
tion of their goods, and, having received the Possession obtained by Delivery of Bills.] — 
money from the prosecutors’ cash-keeper, to pay If a tradesman sells a stranger goods, enters 
it over to those who were entitled to it ; the them to his debit, and makes oiU a bill of parcels 
clerk falsely represented that a sum of 3Z. lU.s‘. 4(7. for them as goods sold, and the goods are 
was due on a certain day, w^hcreas, in truth, a delivered to the purchaser by the servant of the 
sum of IZ. 3.S. oiilv was due, anil, having obtained seller, who receives bills for them, it is not 
the larger sum from the cash-keeper, converted felony, although the tradesman sold them for 
the difference to his own use: — Held, that he icady monev, never intending to give the 
was not guilty of larceny, but might have been stranger credit, and it appears that he had taken 
convicted of obtaining money by false pretences, the apartments to which he ordered them to be 
Meg. V. Thompson, L. & 0. 233 ; 32 L. J., M. C. sent for the purpose of obtaining them fraudu- 
57'; 8 Jur. (xN.s.) 1162 ; 7 L. T. 393 ; 11 W. R. lently. Be.T v. Parhes, 2 Leach, C. C. 014 ; 2 
41 ; 9 Cox, C. C. 222. East, P. C. G71. 

The prisoner was employed by the prosecutor 

to make up canvas bags at his (the prisoner’s) Authority of Servant to act in course of 


to make up canvas bags at his (the prisoner’s) Authority of Servant to act in course of 
own house. The canvas was cut out at the shop Business.] — If a pawnbroker’s servant, wRo has 
of the prosecutor and taken away by the a general authority from his master to act in his 
prisoner. A portion of it was duly worked up business, delivers up a pledge to the pawner, on 
and returned, the remainder was converted by receiving a parcel fiom the pawner, which he 
him to his own use : — Held, that he could not be supposes contains valuables he has just seen in 
convicted of larceny. Meg. v. Sawnrd^ 5 Cox, the pawner’s possession in a similar parcel, the 
C. C. 295 * receipt of the pledges by the pawner is not a 

Cp. cases, supra, sub tit. False Pketences. la^^^eny. Re^e x. Jackson, I M. C. G. 119. ^ 

^ To constitute larceny, there must be a taking 

Seceiviug Money from Master -Debiting of the property against the wiU of the owner. 
Master with Amouitt Er:pended.]-The prisoner, P"* authority, arising 

who was clerk to the prosecutor, was inclietocl W V® , . omploynient to pay the 

embedding certain moneys bdongiiig to his ‘h f gouuine 

master. The evidouce shoVod that the prisoner <>tda-s, and to .pidge ot their geiiumeiiess JJj. 

had received at different times several sums of V '■»' 170 ' ii Pn'v o' p’ 


money from the prosecutor, a dealer in skins, for w. xo. a.., xx v.. w. 

Frrjf P” Therefore, a cashier, who, deceiveil by a forged 

obtained the skins on credit, and applied the j „ ’rting to be drawn by a customer. 

Tn fvn ft V to his own nso hnt dphitfto nrosftontor m ^ ^ . P , ’ 


money to his own use, but debited prosecutor in 
his day-book with several sums of money as 


pays money to the payee, Avho presents it know- 


having been paid for the skins. The pry found ^ ^ the bank to the payee 

vpf LastZbind his employer, and the payee is 
that the conviction ilty of liceny, but of obtain- 

rm fi pl^- o n%or Bears. C.C. p.g j^oney by false pretences. II>. 

210 ; 6 Cox, C. 0. 206. ^ ^ ^ 

Cp. cases, supra, sub tit. Embezzlement. obtained a warrant for the withdrawal of 10*'., 

• and presented it with his depositor’s book to a 

Bessessiou obtained by Delivery Orders.] — clerk at the post office, who instead of referring 
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depositor took that sum and went away. The sidered the goods sold if he got his cash, but not 
jury found that he had the animus furandi before. It was left to the jury to say whether 
at the moment of taking the money from the the prisoner had any intention of buying and 
counter, and that he knew the money to be the paying for the goods, or whether he gave the 
money of the Postmaster-General when he took order merely to get possession of them to 
it up, and found him guilty of larceny : — Held, convert them to his own use. The jury found 
by a majority of judges, that he was properly the latter, and the prisoner was convicted, and 
convicted of larceny. Beff, v. JlidfUeton, 42 L. J., the conviction was held right by the judges. 
M. C. 73 ; L. E. 2 C. C. 38 ; 28 L. T. 777 ; 12 Bf^x v. Camplell, Car. C. L. 280 ; 1 M. C. 0. 
Cox, C. C. 260, 417. 179. 

By Cockburn, C.J., Blackburn. J., Mellor, J., Where a person went into a shop for the pur- 
Lush, J., Grove, J., Denman, J., and Archibald, pose of purchasing a ruby pin, and after select- 
J,, on the ground that, even assuming the clerk ing one, which was put into a box, while the 
to have the same authoiity to part with the young man who was serving him was absent for 
possession of and property in the money which about a minute, took it out of the box, and put it 
the Postmaster-General -would have had, the into his stock, and afterwards went into the 
mere delivery under a mistake, though with the shawl department of the shop to purchase other 
intention of passing the property, did not pass articles, saying that he would return and pay for 
the property ; and the possession being obtained both together, but was allowed to go away with- 
animo furandi. there was both a taking and a out inquiry being made as to whether he had 
stealing within the definition of larceny. Ih. paid in the shawl department, and a bill, in- 

By Bovill, G.J., Kelly, C.B., and Keating, J., eluding the price of the pin, was sent the next 
that the clerk, having 'only a limited authority day to the house where he was residing : — Held, 
under the letter of advice, had no power to part on the trial of the prisoner for stealing the pin, 
with the property in the money to the prisoner, that, under these circumstances, it was for the 


and that therefore the conviction -was right, 
11 ), 


jury to say whether there was any intention to 
steal the pin, and whether there was or was not 


By Pigott, B., that, before possession of the credit given for it. Beg. v. Box^ 9 Car. & P. 126. 
money was parted with, and -whilst it was on The prisoner was indicted for larceny. The 
the counter, the prisoner had the animus furandi, jury returned a verdict that in their 
and took it up, and was therefore guilty of opinion the goods were parted with condi- 


larceny. 11, 


j tionally that the money was to be paid at the 


But by Martin, B., Bram-well, B., Brett, J., time, and that the prisoner took them with a 
and Cleasby, B., that the money was not taken felonious intent : — Held, to amount to a verdict 
invito domino, and therefore, that there -was no of guilty. Beg. v. Colwn^ 2 Den. C. C, 249 ; T. 
larceny. Ih, & M. 576. 

Per Bramwell, B., and Brett, J., that the Getting goods delivered into a hired cart, on 
authority of the clerk authorised the parting the express condition that the price will be paid 
with the possession and property in the entire for them before they are taken from the cart, 
sum laid down on the counter. Ih. and then getting them from the cart without 

paving the price, will be larceny, if the prisoner 

iii. Where Posmmm uMained animo furandi. mttntion of paying but had, ab 

initio, the intention to defraud. Bex v. Pratt, 
Telonious Intention at time Goods obtained.] i M. C. C. 250. 

— To constitute larceny, the felonious intention Taking goods, though the prisoner has bar- 
must exist in the mind at the time the property gained to buy, is felonious, if by the usage the 
is obtained ; for if it is obtained by fair contract price ought to be paid before they are taken, and 
and afterwards fraudulently converted it is no the owner did not consent to their being taken, 
felony, Bex v. Charlewood, 1 Leach, C. C. 409 ; and the prisoner when he bargained for them did 
2 East, P. 0. 689 ; 3 E. E. 706. not intend to pay for them, but meant to get 

f ^ ^ them into his possession, and dispose of them for 

Intention of Buying and Paying for Goods.] his own benefit without paying for them. Bex 
— A surveyor of highways, having authority to v. Gilhert, 1 M. C. C. 185. 
order gravel for roads, ordering gravel as usual The prosecutor sold onions to the prisoners, 
and applying it to his own use is not guilty of who agreed to pay ready money for them. The 
larceny, unless it appears that he did not mean onions were unloaded at a place indicated by the 
to pay for it. Beg, v. Blcliardson, 1 F. & F. prisoners, and the prosecutor then induced 
^S8. ^ ^ to make out and sign a receipt which they got 

The prisoner went into a shop in London, and from him, and then refused to restore the onions 
purchased jewellery, and said that he wmuld pay or pay the price. The jury convicted them of 
in cash, and the seller agreed to deliver the larceny, and said that they never intended to 
goods at a coach-office belonging to an inn, pay for the onions, and that the fraud was medi- 
where the prisoner stated that he lodged. The tated by them from the beginning : — Held, that 
seller made out an invoice and took the goods the conviction was right. Beg. v. Slowly, 12 
there, when the prisoner said he had been Cox, C, C. 269 ; 27 L. T. 803. 
disappointed in receiving some money he ex- 
pected by letter. Just afterwards a twopenny Selling hired Goods.] — Obtaining a horse under 

post letter was put into his hands, which he the pretext of hiring it for a day, and immedi- 
opened in the presence of the seller, and said he ately selling it, is felony, if the jury finds the 
ff had to meet a friend at Tom’s Coffee-house at hiring w^as animo furandi. Bex y, Pmr, 

' |e(veh 7 «^PPly the money. The goods C. C. 212 ; 3 E. E. 703 ; 2 East, P. 0. 685, 6^7, 

1 1 i left at the coach-office, and the seEer went And sm Bex v, Tvnnmd, 2 East, P. C. 687 j* I 
prisoner had taken a plabe &i the Leach, 0. 0. 214, n. . 4 ^ 

ebnh'^tnanded khlaE a horse and riding it away f ro| 

J^yel^rstable, and?a|teawiP#^ - 




and afterwards 
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convicted of larceny unless He had the intentioii fulfilled his part of the baigain, the person so 
of stealing the horse when he originally hired it, fraudulently obtaining possession of the money 
and that is a question for the jury. Ileff.v.Colc, or goods may be convicted of larceny. — The 
2 Cox, C. C. 340. prisoner agreed at a fair to sell a horse to the 

Obtaining a po&t-chaisc by hiring, with a felo- prosecutor for 23?., of \\liich 81. was to be paid to 
nious intent to convert it to the use of the hirer, the prisoner at once and the remainder upon 
is felony, although the contiact of hiring was delivery of the horse. The prosecutor handed 
not tor any definite time. v. Sample, 1 81. to the prisoner, who signed a receipt for the 

Leach, C. C. 420; 2 East, P. C. 691 ; 3 R. R. money; by the receipt ic was stated that the 

709. _ ^ balance was to be paid upon delivery. The 

If goods are delivered to a person on hire, and prisoner never delivered the horse to the pro- 
be takes them away, animo furaiidi, be is guilty secutor, hut caused it to be removed from the 
of larceny, although no^ actual conversion of fair under circumstances from which the jury 
them by sale or otherwise is proved. licg, v. inferred that he had never intended to deliver 

Janson, 4 Cox, C. C. 82. it : — Held, that the prisoner was rightly con- 

A. hired a horse and gig with the felonious victed of larceny by a trick. Reg. v. R^mett, 
intention of converting them to his own use, and [1802] 2 Q. B. 312 ; 67 L, T. 124 ; 40 W. R. 592 ; 
afterwards offered them for sale, but no sale took 17 Cox, C. C. 534 ; 56 J. P. 743— C. C. R. 
place : — Held, nevertheless, that he was guilty of A. and B., pretending that one of them was a 
larceny. 11). sea captain and a Frenchman unable to speak 

To constitute a larceny by a party to whom English, offeicd to the prosecutrix a dress for 

goods have been delivered on hire, there must not sale at 25,s‘., saying that if she would give that price 
only be an original intention to convert them to for it, she would have another dress, which was 
his own use, but a subsequent actual conversion ; produced, worth 126-., into the bargain. Hhe agreed 
and a mere agreement by the hirer to accept a to this, and took a sovereign and a shilling from 
sum offered for the goods is not such a conversion, her pocket. While she was holding the money, 
if the party who makes the offer does not intend A. or B. opened her hand and took it out, though 
to purchase unless his suspicions, as to the notfoicibly. He then declined to take the other 
honesty and right of the vendor to sell, are 4.s‘., but laid down the dress first produced, and 
removed. Reg. v. 8 Car. 6c P. 295. refused to let her have the other. The dress 

proved to be of little value : — Held, that they 
Intention to keep Goods Obtained.]— A gipsy, ^^'erc properly convicted, of larceny. Ry. v. 
obtaining money and goods under pretence of ^organ^ Dears. 0. C. 395 ; 18 Jur. 1085 ; 6 Cox, 
practising witchcraft, without an intention to 

return them, is properly indicted for larceny. . -n ..n ^ x 

Iteg. V. Biniee, 1 F. F. 523. pooumeats.] - A landlord went to 

his tenant (who had removed all ms goods) to 

Question for Jury.]_A., carrying on amounting to 122. 10.9 taking 

business on his own acc.mnt, enteral into an him a receipt ready written ^ncpi^ed; 
engagement with B.to sell goods tor him, and for tenant gave 2f, and asked to look at tl^e 

ceftainpuiposestobehissirvant. B. e ntrusted It was given to him, and he refus^ 

A - 1.1 “ fo return it or to pay the remainder of the 

A. with ceitam gao'^p Jo dispose of in a pard- j ^ ^ ^ j landlord, that, at 

P; 1 s t J tlio time he gave to the tenant the receipt he 

-Hold, that It was a question fm thought the tenant was going to pay him the 

whether, when A. receive the goods, he had the ^ ^ 

\r° 7 f‘°"in pb P the receipt unless he had been piid all the 

P "^'p ’p°oSn^’ ^ ^ rent ; but that when he put the receipt into 


Cox, C. C. 340. 

To obtain propeity by fraud, and under a pre- 


the tenant’s hand he never expected to have 
the receipt again ; and that ho did not want 


concerted plan to rob, is felony, but the animus ^ ^ reSi to bc 

furandi must be found by the Juiy v :_Held, a larceny; and that the fact of 

Sopmif 1 Leacn, C. C. 2i0. b.V., Beg. Boj,, tonaTit (nvinp- tho 2Z. made no difference. 


9 Car. ic P. 126. 


Evidence of Tortious Conversion.] — ^Non- 


the tenant giving the 2?. made no difference. 
Reg. V. Rodu'iay^ 9 Car. & P. 784. 

Where a prisoner having offered to accommo- 
date the prosecutor with gold for notes, the latter 


delivery upon request is evidence of a toitious put down a number of bank notes for the purpose 
conversimi. Rex v. Senqjle, 1 Leach, C. C. 424 ; 'being exchanged, which the prisoner 


2 East, P. C. 691 ; 3 R. R. 709. 


No Proof of Want of Authority.] — A. with them at the time, j 

went to the shop of B., and asked for shawds Rex v. Oliver ^ 2 Russ, 

for Mrs. D. to look at ; B. gave her five ; she 274. 

pawned two, and three were found at her To obtain a bill oi 


took up and ran away with : — Held, a larceny, if 
the jury believed that he intended to run away 
•A. with them at the time, and not to retui n the gold, 
vds Rex V. Oliver. 2 Russ. C. & M. 182 ; 4 Taunt. 


pawned two, and three were found at her To obtain a bill of exchange from an in- 
lodgings. Mrs. D. was not called as a witness : dorsce, under a pretence of getting it dis- 
-—Held, that A. could not be convicted of a counted, is felony, if the jury finds that the 

larceny in stealing the goods of B. Rex v. indorsee did not intend to leave the bill in 

Ba/vuge^ 5 Car. & P. 143. the prisoner’s possession without the money, 

and that he undertook to discount it with a 
Larceny hy a Trick — Possession obtained preconcerted design to convert its produce to 

under Contract induced by Fraud.] — Where the his own use. Rex v. AiahUs^ 1 Leach, 0. 0. 


Larceny by a Trick — Possession obtained preconcerted design t 
under Contract induced by Fraud.] — Where the his own use. Rex v. 
corner of money or goods parts with the posses- 294 ; 2 East, P- 0. 675 
sion of them under a contract induced by fraud, 

but does not intend to part with the property in — ^ — Automatic Boa 

■tbpTn nnt'il tViP r^tUpT* i-kOT'fxT- flic. ViQo cf.onVI Aci 


not intend to part with the property in — ^ — Automatic Box ■ — Bropping-in Disc in- 
til the other party to the contract has | stead of Penny.] — Against the wall Of a public 
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passage was fixed what is known as an “auto- to steal them he might be convicted of larceny, 
matic box,” the property of a company- In Beg, v. OiUhigis, 1 F. & F. 36. 


such box was a slit of sufficient size to admit 
a penny piece, and in the centre of one of its 


Binging 


Changes.] • 


sides was a projecting button or knob. The box prisoners by a senes of tricks fraudulently 
was so constructed that, upon a penny piece induced a barmaid to pay over money of her 
being dropped into the slit and the knob being master to them, without having received from 
pushed in, a cigarette would be ejected from the them in return the proper change : the barmaid 
box on to a ledge which projected from it. Upon had no authority to pay over money without 
the box were the following inscriptions : “ Only receiving the proper change, and had no inten- 
pennies, not half-pennies ” ; “ To obtain an tion of or knowletlge that she was so doing ; — 

JEgyptian Beauties cigarette place a penny in Held, that the prisoners were properly convicted 


the box and push the knob as far as it will go.’ 
The prisoners went to the entiance of the pas- 


of larceny. Beg. v. Hollis, .53 L. J., M. 0. 38 ; 
12 Q. B. D. 25 ; 49 L. T. 572 ; 32 W. K. 372 ; 15 


sage, and one of them dropped into the slit Cox, 0. C. 345 ; 48 J. P. 120 — C. C. R. 
in the box a brass disc about the size and J. and W., acting in concert, and intending 
shape of a jienny, and thereby obtained a to defraud >8., entered his shop, and by means 
cigarette, which he took to the other prisoners : of an artifice Induced him to draw a cheque 
— Held, that the prisoners were guilty of larceny, on his bankers for 42/., payable in the name 
Beg. V. Hands, .56 L. T. 370 ; 16 Cox, C. C. 188 ; of J., and then to accompany J. to the bank 
52 J. P. 24. to see it paid, on the understanding that they 

were to return to finish the transaction by 

Of Money and Goods.] — A., in the hear- the payment to S. of forty-two sovereigns, and 

ing of B., told his servant to go to H. and pay that VV. was to remain at the shop till J. and S. 
him some money, upon which B. offered to take went and returned from the bank. At the bank, 
the money for A., falsely stating that he lived by the desire of S., the banker handed four ten- 
only six cioois from H. Induced by the offer of pound notes and two sovereigns to J. in the pre- 
B-, A. delivered the money to him to carry to H. sence of S. S. and J. left the bank together, and 
B. appropriated the money to his own use. He while on their way back to S.’s shop, J. went into 
was indicted foi larceny of the money, and found an inn yard, and, promising to leturn inime- 
guilty, the jury stating that their verdict was diately, absconded with the four ten-pound notes 
grounded on their belief that he had obtained the and the two sovereigns, which he and \V. (who 
money by a trick, intending at the time to ap- in the meantime had gone off from the shop wuth 
propriate it to his own use Hel i,that the con- the forty-two sovereigns) appiopriated to their 
viction was right. Beg. v. Brown. Dears. C. C. own use : — Held, that the misappropriation of 
616; 2 Jur. (K.s.) 1 92 ;* 4 W. R. 2.50. the notes and two sovereigns was larceny, S. 

J., owner of a watch, placed it with the seller never having parted with the property and pos- 
to be regulated. The seller had no authority to j session in them, and J. having no more than the 
deliver it to any one but J., or some one com- j baie custody of the money which he had cairied 
missioned by him to receive it. By the fraud off. Beg. v. Johnson. 2 Den. C. C. 310 ; T. & M. 
of the piisoner the seller was induced to believe I 612 ; 21 L. J., M. C. 82 ; 15 Jur. 1113 ; 5 Cox, 
that J. had desired the watch to be sent by post, C. C, 372. 

inclosed in a letter to J., to the care of the post- A. went to a shop, and asked a boy there to 
master at B. The postmaster, through the fraud give him change for a half-crown ; the boy gave 
of the prisoner, was induced to deliver the letter him two shillings and sixpennyworth of copper, 
containing the watch to him, believing him to be The prisoner held out a half-crown, which the 
J. or his agent : — Held, that the prisoner, having boy touched, but never S'ot hold of it, and the 
appropriated the watch to his own uce, was piisoner ran away with the two shillings and the 
guilty of larceny of it from the owner. Beg. copper : — Held, a larceny of the two shillings 
Y.Bag, Deais. & B. 231 ; 26 L. J., M. C. 119; and the copper. Be.e v. Williams, 6 Car. & F. 

3 .3ur. (N.S.) 546 ; 5 W. R. 511 ; 7 Cox, C. C. 390. 

289. The prisoner with another man went into the 

At a colliery, where coal was sold by retail, it shop of the prosecutrix and asked for a penny- 
was the practice for the carts, when loaded, to be worth of sweetmeats, for wliicb he put clown a 
taken to a weighing machine in the colliery yard, florin. The prosecutrix put it into a money- 
where they were weighed, and the pi ice of the drawer, and put down a shilling and sixpence in 
coal paid. B. went to the yard and asked for a silver and fivepence in copper in change, which 
load of soft coal : his cart was accordingly loaded the prisoner took up. The other man said, “you 
by a servant of the prosecutor with that descrip- need not have changed,” and threw down a penny, 
tion of coal, and he was then left to take it to be which the prisoner took up ; and the latter then 
weighed, and pay for it. He, however, covered put down a sixpence in silver and sixpence in 
over the top of the coal in the cart with slack copper on the counter, saying, “ hero, mistress, 
(an inferior description of coal), and then w'ent give me a shilling for this.” The prosecutrix 
to the weighing machine, and told the clerk he took a shilling out of the money-drawer and put 
had got slack ; the clerk accordingly weighed it on the counter, when the prisoner said to her, 
the cart, and charged for its contents as slack. “ you may as well give me the two-shilling-piece 
B. paid for the coal as slack, and went away with and take it all,” The prosecutrix took from the 
it : — Held, that be was guilty of larceny of the money-drawer the florin she had received from 
soft coal. Meg. v. JBramley, L. &; 0. 21 ; 7 Jur. the prisoner, and put that on the counter, ex- 
^.S.) 478 ; 4 L. T, 309 ; 9 W. R. 555 ; 8 Cox, pecting she was to receive two shillings of the 
V* 0. 468. ^ prisoner’s money in exchange for it. The pri- 

^ Where prisoner had obtained letters from soner took up the florin; and the prosecutrix 
the post-office by falsely representing that he took up the silver sixpence and the sixpence in 
^ was sent for them by the person tp whoba. they copper put down by the prisoner, also the 
were addressed : — Held, that if he then meant shilling put down by herself, and wa| 


I 

i 
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them into the money -cl rawer, when she saw she 
had only got one shilling’s-worth of the prisoner’s 
money ; but at that moment the prisoner’s com- 
panion drew away her attention, and before she 
could speak, the prisoner pushed his companion 
by the shoulder, and both went out of the shop : 
— Held, that the property in the florin had not 
passed to the prisoner, and that he was rightly 
convicted of larceny. M('g. v. McKale, 37 L. J., 
M. C. 97 ; L. R. 1 C. C. 1*25 ; 18 L. T. 335 ; IG 
W. R. 800 ; 11 Cox, C. 0. 32. 

XTuder Colour of Betting.] — The prisoner 

was at a race-meeting ojSering to lay odds against 
different horses. He made a bet with the prose- 
cutor laying odds against a particular horse, and 
the money for which the prosecutor backecl the 
horse was deposited with the prisoner. The prose- 
cutor admitted that he would have been satisfied 
if he did not receive back the same coins. The 
horse won, but the prisoner went away with the 
money, and afterwards when the prosecutor met 
him he denied that he had made the bet. The 
prisoner was convicted of larceny, and a case 
was reserved, the (question being w^h ether there 
was any evidence to be left to the jury : — Held, 
that as it appeared that the prosecutor parted 
with his money with the intention that in the 
event of the horse winning it should be repaid, 
while the prisoner obtained possession of the 
money fraudulently, never intending to repay it 
in any event, theie was no contract by which 
the property in the money could pass, and theie- 
fore there was evidence of larceny by a trick. 
Meg. V. MueJimader, 57 L. J., M. (’. 25 ; 20 Q. B. 
D.'l82; 57 L. T. 720 ; 3G W. R. 701 ; IG Cox, 
•0. C. 339 ; 52 J. P. 358— C. C. R. 

If there is a plan to cheat a man of his 
property, uiuler colour of a bet, and he paits 
with the possession only to deposit it as a stake 
with one of the confedeiates ; the taking by such 
confedciate is felonious. 2le,e v. I{oh.son^ R. & R. 
413. 

Ring-dropping.] — To obtain property 

from another by the practice of ring-dropping is 
felony, if the .lury finds it was obtained under 
a preconceived design to steal it. Me,c v. Patch., 
1 Leach, C. C. 238 ; 2 East, P. C. 678. S. Mem 
V. Marlh, 1 Leach, 0. C. 345. 

A person who induces another to deliver bank 
notes to him by the practice of ring-dropping, 
on the condition that if he does not restoie them 
in such a time the entire value of the ring will 
belong to the peison delivering the notes, is 
guilty of felony ; for, although the possession of 
the notes is parted with, the piopei ty still remains 
in the owner. Mem v. WaUon, 2 Leach, C. C. 
640 ; 2 East, P. C. G80. 

To aid and assist a peison to the jurors un- 
known, to obtain money by the practice of ring- 
dropping, is felony, if the jury finds that the 
prisoner wms confederating with the person 
unknown to obtain the money by means of this 
practice. Mex v. Moore, 1 Leach, C. C. 314 ; 2 
East, P. C. G79. 

Possession obtained from Servant without 
Authority.] — ^Wheat, not the property of the 
prosecutor, but which had been consigned to him, 
was placed in one of his storehouses, under the 
care of a servant, E., who was to deliver it only 
tb thb orders of the prosecutor, or his managing 
I An who was in the employ of the prose- 

cutor, obtained the key of the storehouse fiom E., 


and was allowed to remove a quantity of the 
w'heat, upon his representation to E . that he had 
been sent by the clerk, and was to take the w^heat 
to a railway station. This representation was 
false, and he subsequently disposed of the 
wheat : — Held, that he w'as guilty of a larceny of 
the wheat. Meg. v. Muhim, Dears. G. 0. 418 ; 18 
Jur. 1058 ; 6 Cox, C. C. 420. 

To obtain goods by false pretences from the 
servant of the owner, to whom they were delivered 
for the purpose of being carried to a customer, 
who had purchased them, is a taking from the 
possession of the master ; and if so taken, wdth a 
preconcerted design to steal them, amounts to 
Moiiy. Hex v. Wilkina, 1 Leach, C. C. 520 ; 2 
East, P. C. 673. 

Where a man pretended to be the servant of a 
person who had bought a chest of tea deposited 
at the company’s warehouse, got a request 
paper and permit for the chest, and took it 
away wuth the assent of a person in the East 
India Company’s seivice, w^ho had the charge of 
it : — Held, to be felony. Mex v. Ileneh, R. <lc R. 
163. 

S., bailee of P.’s mare, took her to certain livery- 
stables, and paid P. a balance due to him, after 
deducting money due for the keep of the mare, 
and told P. that she was at the livery-stables, P. 
sent w'ord to the stable-keeper not to let 8. have 
the mare again, and twice refused S. permission 
to ride the mare. S., after P, had left the town, 
obtained the marc fiom the ostler at the livery- 
stables by a false statement, and never returned 
her : — Held, that S. was rightly convicted of 
larceny. Meg. v. Steer, 2 Car. k K. 988 ; 1 Den. 
C. C. 349 ; t. & M. 11 ; 18 L. J., M. C. 30 ; 13 
Jur. 41 ; 3 Cox, C. C. 187. 

A., who intended to sell his mare, sent his 
servant to M. fair, his servant having no 
authority either to sell the mare or deal with 
her ill any way. The prisoner asked the servant 
the price and desired him to trot her out ; he then 
talked to twm other men, and these two men then 
came up and peisuaded the servant to exchange 
the mare for a hoi se they had, and they would 
give 24Z. for the chop. They changed saddles, 
and without giving any money, rode away with 
the mare, leaving the servant with a horse of 
little value : — Held, that as the servant had the 
mere chaige of the mare, and had no right to 
deal with the property in her, the prisoner could 
be convicted of stealing the mare. Meg. v. 
Shejmrd, 9 Car. & P. 121. 

A carman having orders to deliver goods to a 
certain pei son, in mistake delivered them to an- 
other person, who appropriated them to his own 
use: — Held, that he did not jiartwith the pro- 
perty in the goods by delivering them to a wrong 
party ; and that the latter appiopriating them to 
his own use, was guilty of larceny. Meg. v. Little, 
10 Cox, C. C. 559. 

Getting a pai'cel from a carrier’s servant, by 
falsely pretending to be the person to whom it is 
directed, if it is taken aniino furandi, is a lar- 
ceny ; for the servant has no authority to part 
with it but to the right person. Mex v. Long- 
streeth, 1 M. C. C. 137. 

On the trial of an indictment for larceny it 
appeared that the prisoner having given the 
prosecutor an order for certain goods, they were 
sent by a servant with directions not to part 
with them without the money. On the way the 
servant was met by the prisoner, who said the 
goods were for him and took them, giving two 
counterfeit half-crowns inpayment : — Held, that 
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he was properly indicted for larceny. i2p^. ?. him, and not expecting they would give him 51. : 
We^5, 5 Cox, C. C. 154. — Held, that he was properly convicted of larceny 

Whore a defendant induced a tradesman.! to upon this evidence. v. Hazelly 23 L. T. 

send* some goods by a servant to a paitionlar 552 ; 1 1 Cox, C. C. 597. '• 

place with change for a crown piece ancimei:the The prosecutrix engaged the prisoner to grind 
servant on the way and by giving him a bad scissors, and paid him when they were ground, 
crown piece induced him to part with the goods She then handed him six knives to grind. He 
and change, which he had no authority to do ground them and demanded 5.?. 5il. for them, the 
without receiving payment : — Held, to be larceny^- ordinary charge being l.s\ M. She refused to 
Hi'X V. Small., 8 Car. & P.46- S. P., lle-Q v- pay 5.?. 6^7. The prisoner then threatened her, 
Stewart^ 1 Cox, C. C. 174. and said he would make her pay, and ultimately, 

111 . consequence of her fears, she gave the prisoner 
Possession of Hoods in Tradesman. ] — If a 5.*?. M. The prisoner was indicted for larceny of 
person, having ordered a tiadcsinan to bring (he 5.«f. 6<7., and the chairman on the trial 
goods to his house, looks out a certain qiian.tity, directed the jury that, if the money was 
asks the price of them, separates them fioiin the obtained by frightening the owner, the prisoner 
rest, and then, by sending the tradesirtan lioine v^^asguilty of larceny. The jury having convicted, 
on pretence of wanting other articles, "fcakes the the court upheld the conviction. Beg. v. Lovell., 
opportunity of running away with the goods so 50 L. J., M. C. 91 ; 8 Q. B. D. 185 ; 44 L. T. 319 ; 
looked out with intent to steal them, it is laicseiiy *, 30 W. H. 416 ; 45 J. P. 407. 
for, as the sale was not completed, the pobsesssion cases, post, col. 1380, et seq. 

of the property still remained in theti-adesinan. 

Bex V. Sharjpless, 1 Leach, 0. C. 92 ; 2 East, 

P. C. 675. iv, W/ie7'e P()s.<icssi(m oy'inninlhi nhtaiyied hnvA 


iv. Whey'e P(mess}(m orlghinlly oMained bond 
fide — Suhsegaent Ftdo)iiuus Intent. 


Money or Hoods obtained by Threat and ag-ahst 

Owner’s will.] — A. acted as auctioneer at a mocL Whether Possession or Custody of thing ob- 
auction. He knocked down some cloth lo r 2G.s. tained.] — If a person is allowed to have posses- 
to B., who had not bid for it. as A, knevw. B. sion of a chattel and he converts it to his own 
refused to take the cloth or to pay for it ; re- use, it is not larceny, unless he had an intention 
fused to allow her to leave the loom unless bhe of stealing it when he obtained possession of it j 
paid. Ultimately she paid the 26^. to A. , and but if he has merely the custody of a chattel, he 
took the cloth. She paid the 26t?. because she is guilty of larceny if he disposes of it, although 
was afraid. A. was indicted for, and convicted he did not intend to do so at the time when he 
of, feloniously stealing these 26^. :-~Held, tliat received it into his custody. Beg. v. Jo7ies, 
the conviction was right, because, if the force Car. & M. 611. S. P., Beg. v. Evans, Car. & M. 
used to B. made the taking a robbery, la xceny 633. 

was included in that crime ; if the force wa,s not To constitute larceny, the felonious intention 
sufficient to constitute a robbery, the taking of must exist in the mind at the time the property 
the money nevertheless amounted to Lnrceu.iy, as is obtained ; for if it is obtained by fair contract, 

B. pakl the money to A. against her will, and be- and afterwards fraudulently converted, it is no 
cause she was afiaid. Beq. y. JIcGrvatL,'^'^ L J., felony. Bex v. Chavlewood, 1 Leach. 0. C. 409; 
M. C. 7 ; L. R. 1 C. C. 205 ; 21 L. V. 54S , 1 8 2 East, P. 0. 689. 

W. R. 119 ; 11 Cox, C. G. 347. A watchmaker, to whom a watch was given by 

Held, also, that, under the circumstances, it the owner for the purpose of having it rcgul itecl, 
was not necessary that the jury should be asked disposed of the watch, and applied the proceeds 
whether B. paid the money against her w^ill, as to his own purposes ; — Held, that this was no 
from the evidence it was clear that tliere couLcl larceny, as the watchmaker had in the first in- 
have been no doubt in the minds of the ]iiry that stance obtained the possession of the watch right- 
the money was so paid. Lb. fully, and so, unless there was a taking in the 

The prosecutor met a man and wa-lked. vlfcli first instance animo furaiidi, no subsequent dis- 
him. l)uring the walk the man picked up a honest dealing with the chattel could amount to 
purse which he said he had found, and tliat it larceny. Beg. v. Thvlstle, 3 Hew Sess. Gas. 702 ; 
was dropped by the prisoner. He then, gav-c it to 2 Car. & K. 842 ; T. & M. 204 ; 1 Den. C. C. 502 ; 
the prisoner, who opened it, and there "appeared 19 L. J., M. C. 66 ; 13 Jur. 1035 ; 3 Cox, G. C. 
to be about 407. in gold in it. The prisoner ap- 573. S. P., Bex v. Levy, 4 Car. & P. 241. 
peared grateful, and said he would rewand the The prisoner found two heifers which had 
man and the prosecutor for restoring it. The strayed, and put them on his own marshes to 
thpe then went to a public-house and had. some graze. Soon afterwards he was informed by S. 
drink. ^ The prisoner then showed some money, that they had been put on S.’s marshes and had 
and said if the man would let him hawel07,arid strayed, and a few days afterwards that they 
let him go out of his sight, he would not say belonged to H. The prisoner left them on his 
what he would give him. The man i:i.ande(l marshes for a day or two and then sent them to 
what seemed to be 107. in money, and the a long distance as his own property. He then 
prisoner and prosecutor then went out together told S. that he had lost them, and denied all 
They then returned, and the prisoner appetnred to knowledge of them. The jury found, 1. That at 

S *ve the 107. back and 51. more. Thie pxrisoner the time the prisoner found the heifers he had a 
,eh said he would do the same for the prose- reasonable expectation that the owner could be 
enter , and by that means obtained 51. ingoldamcl found, and that he did not believe that they had 
theprosecutor’s watch and chain from him. The been abandoned by the owner. 2. That at the 
prisoner and the man then left the puthlic— house, time of finding them he did not intend to steal 
f and -made ofE with the 37. and the “wteh axid them, but that the intention to steal caipe dh 
chain. At the trial the aald heli^anded Mm afterwards. 3. That the pHsemer 

th(^ 37 n-nd thf» watch and chain to the nnea in sent them away did so for the purpose and witlii 
they would dbo somettiing to the intention 


) 
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appropriatiiig them to his own nse : — Held, that 
a conviction of larceny could not he sustained. 
Meg. Y. Matthews, 28 L. T. 645 ; 12 Cox, C. C. 
489. 

If the owner parts with the possession of 
goods for a special purpose, and the bailee, when 
that purpose is executed, neglects to return 
them, and afterwards disposes of them ; if he 
had not a felonious intention when he originally 
took them, his subsequent withholding and dis- 
posing of them will not constitute a new fe- 
lonious taking, or make him guilty of felony. 
Mex V. 23 anils, E. <& R. 441. 

A drover employed to drive pigs, and paid the 
expenses of driving them, being paid wages by 
the day, but having the liberty to drive the 
cattle of any other person, at the end of his 
journey sold the pigs, and converted the pro- 
ceeds to his own use : — Held, not to be larceny, 
as at the time he received the pigs into his cus- 
tody he had no intention of appropriating them 
to his ow’ii u^e ; and that he was merely a bailee, 
and not a servant. Meg. v. Jley, T. M. 209 ; 

1 Den. C. C. 602 ; 2 Car. ^ K. 983 ; 14 Jur. 154 ; 

3 Cox, C. C. 582. 

A prisoner received the prosecutor’s horse to 
be agisted, and after a short time sold it : — 
Held, not larceny. Mex v. 1 M. C. C. 413, 

Where the jury found that one who assisted in 
taking another’s goods from a fire in his presence, 
but without his (ie^ire, and who afterwards con- 
cealed and denied having them, yet took them 
honestly at first, and that the evil intention to 
convert them came on the taker afterwards, held 
no larceny. Mex v. Leigh, 2 East, P. C. 694 ; 1 
Leach, C. C. 411, n. 

If a fraudulent conversion takes place after 
the privity of contract is determined, it is felony. 
Mex V. Charleioood, 1 Leach, C, 0. 409 ; 2 East, 
P. C. 689, 

Where a man drove away a flock of lambs from 
a field, and in doing so inadvertently drove away 
along with them a lamb, the property of another 
person, and as soon as he discovered that he had 
done so sold the iamb for his own use, and then 
denied all knowledge of it : — Held, that as the 
act of driving the lamb from the field in the first 
instance was a trespass, as soon as he resolved to 
appropriate the lamb to his own use the trespass 
became a felony. Meg. v. MUeij, Dears. C. C. 
149 ; 22 L. J., M. C. 48 ; 17 Jur. 189 ; 6 Cox. 
C. G. 88. 

Question for Jury.] — ^Where a party removed 
a valuable article, part of a wTeck, from a wharf 
on which it had been placed, and had taken it 
into his own house, ami had afterwards denied 
the possession of it : — Held, that the question for 
the jury on an indictment for larceny was, 
whether, at the time he originally took it, he 
meant to steal it. Meg. v. Here, 3 F. & F. 315. 

A., carrying on business on his own account, 
entered into an engagement with B. to sell goods | 
for him, and for certain purposes to be his ser- 
vant. B. entrusted A. with certain goods to 
dispose of in a particular way. A. converted 
them to his own use : — Held, that it was a ques- 
tion for the jury to say whether, when A. received 
the goods, he had the intention of misappro- 
priating them. Meg. v. Waller, 10 Cox, 0. C. 

m, 

f invito domino—Delivery of Chattel 

' Tinaer Common Mistake.] — The prisoner asked 
the prosecutor for the loan of a shilling. The 


prosecutor gave the prisoner a sovereign believ- 
ing h to be a shilling, and the prisoner took the 
coin under ithe same belief. Some time after- 
wards he discovered that the com was a sovereign, 
and then and there fraudulently appiopriated it 
to his own use. The prisoner wns convicted of 
larceny of the sovereign : — Held, that the pri- 
soner had not been guilty of larceny as a bailee ; 
but the court being equally divided as to whether 
the prisoner had been guilty of larceny at com- 
mon law, the conviction stood, Meg, v. Aslmell, 
55 L. J,, M. C. 05 ; 16 Q. B. D. i90 ; 53 L. T. 
773 ; 34 W. R. 297 ; 16 Cox, C. C. 1 ; 50 J. P. 
181— C. C. E. 

Where a chattel has been delivered to, and 
been received by, a person, under a mistake as 
to its true character, the subsequent fraudulent 
misappropriation of the chattel by such person 
does not amount to larceny. Meg. v. A^lmell 
(16 Q. B. D. 190) considered. Meg. v. lieliir, 
[1895] 2 Ir. R. 709 ; 18 Cox, 0. C. 267— C. C. B. 

The old rule of law that the innocent receipt 
of a chattel, coupled with its subsequent fraudu- 
lent appropriation, docs not amount to larceny, is 
not affected by the decision in Meg. v. Ashrell 
(16 Q. B. D. 190). That case distinguished and 
discussed. Meg. v, Floioers, 55 L. J., M. 0. 179 ; 
16 Q. B. D. 643 ; .54 L. T. 547 ; 34 W, R. 367 ; 
16 Cox, C. C. 33 ; 50 J. P. 648—0. C. R. ' 


Obtaining Possession from Wife of Owner,] — 

A prisoner cannot be found guilty of stealing 
goods, if it appears that he could not otherwise 
get them than by the delivery of the prosecutor’s 
wife, in which case it may be presumed that he 
received them from her. Mex v. I2ar risen, 1 
Leach, C. C. 47 ; 2 East. P. C. 559. See 45 k 46 
Vict. c. 75, s. 16. 

— Where Man is an Adulterer.] — There is 
such a unity of interest between husband and 
wife, that ordinarily the wife cannot steal the 
goods of the husband, nor can an indifferent 
peison steal the goods of the husband by the 
delivery of the wife ; and if the wife delivers the 
goods of the husband to an indifferent person, 
for that person to convert them to his own use, 
this is no larceny ; but if the person to whom 
the goods are delivered by the wife is an 
adulterer, it is otherwise, and an adulterer can 
be properly convicted of stealing the husband’s 
goods, though they are delivered to him by the 
wife. Meg. v. Tollett, Car. & M. 112. 

If no adultery has actually been committed by 
the parties, but the goods of the husband are 
removed from the house by the w'lfe and the 
intended adulterer, with an intent that the wife 
should elope with him, and live in adultery with 
him, this taking of the goods is, in point of law, 
larceny. Ih. 

If a man and the owner’s wife jointly take 
away the husband’s goods, it may be larceny in 
the man, though he was acting jointly with the 
wife. Mex v. Tolfree, 1 M. C. 0. 243. 

The prisoner, who was previously on familiar 
terms with the prosecutor’s wife, hired a cart^ 
and told the owner to send it to the prosecutor’s 
house to convey furniture for the woman whom 
he would find there to another address which he 
gave to the carter, and where the wife had pre- 
viously engaged rooms without her husband’s 
knowledge. The cart was sent as directed and 
the furniture loaded, the wife being present but 
the husband and the prisoner absent during the 
loading. The wfiEe aeoompanied the cart to. the 
^ f 
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lodgings. The prisoner did not appear at the Delivery by the wife of her husband s goods to 
lodlnfs till the next night ; he then lived with her adulterer, he haying knowledge tha she had 
her thVre for some dayi, using the furniture, taken them without her husband s authority, is 
The iury convicted the prisoner of stealing the sufficient to support an indictment foi larceny 
furniturl and the court affirmed the conviction. the adulterer 


The T'lrisoner eloped with the prosecutor’s wife, 376. 
travellhig in a cart which the wife took fiom her It a person merely assists a married woman, 
husband’s yard. The prisoner sold the pony, who has not committed, or intended to commit, 
cart Ld harness, in the presence of the wife, aduUei-y, in carrying away the goods ot her 

wto did not object to the sale and received the hiisband without the knowledge and consent 
wuu t-l-AU. ^ _ J . , . T o, ♦ 4-1,... fUn lo+fov fln/MIO'E With lllfAllt +0 flAllDlVA tVlA 


Zceeds, which she retaiiial, after paying the of the latter, though with intent to deprive the 
Ker a sovereign, which he hail expended in latter of his property, he caiinot be coiiyicted of 
obtaining lodgings while they were living in a stealing the go™^s. Jfi-j/. v. rite)//. Bell, C.C. 1.50 , 
state o&W -Held, th^t the presence of 28 L. J M. C. 18 ; 5 Jur. (K.S.) 57, ; 7 W. E. 


the woman did not alter the offence ; that the 431 ; 8 Cox, C. C. 184. 

fact that he ncgotiateil the sale and received B., watching his opportunity when the prose- 
part of the proceeds was sufficient: that from cutor was absent, took away the prosecutor s 
the circumstances, the prisoner must have known wife, and with her several boxes tilled with the 
that the pony, cart, and harness, were not the prosecutors property. B. and the wffe were 
properTy rf the woman; and that, if the jury found living together in adultei-y. The pro- 
Lre of opinion that he had that knowledge, perty was all m their lodgings ;-Held, that he 
they were bound to convict him. Meg. v. was indictable for stealing the property ot the 
mirnmi 12 Cox C C. 19. prosecutor, as he took the property uiidei such 

When a wife absconds from the house of her circumstances that the assent of the husband to 
husband with her avowterer, the latter cannot the tnkin^g could not bpresumak ife? w 
be convicted of stealing the husbands money p'’ 117 

missed on their departure, unless the avowterer 228 ; 7 W . ix. 240 , 8 Cox, C. L. lii. 
is proved to have taken some active part either , .v i a i i. 

in carrying away or iii spending the money stolen. Wife’s Personal Clothes.]— An adulterer 

Bea V Taulor 12 Cox C. C. 627. who takes possession ot none of the husband s 

Where a man assists a wife in carrying off property except the wearing apparel of thewfe 
what he knows to be her husband’s property, cannot be convicted of larceny. v. Bitch, 

and ffoes awav With her with the intention of JDears. »Sc B. &/ ] 26 Xj. J., iVI. C. 169 ; 3 Jui. 
committing aLltery, ho is guilty of larceny; (NS) 524; 5 W. E. 527 ; 7 Cox 0. C. 269. 
and the facts that he was in the husband’s If a wife elopes with an adulterer who takes 
service and acted under the wife’s directions in her clothes with them, the taking is a larceny ; 
removing the property, afford no answer to the and it is as much a larceny to steal her clothes, 
charire Mrq- v. jVutters, L. & C. 511 ; 34 L. J., which are her husband’s property, as it would be 
M C 54 • 11 (N s.) 144 ; 11 L. T. 642 ; 13 to steal anything else that is his property. Meg, 
W. E. 326 ; 10 Cox, C. C. 50. v. Tollett, Car. & M. 112. J3nt see j)receding 

ease. 

Evidence.]— An adulterer cannot be con- 
victed of stealing the goods of the husband Delivery does not Alter the Possession 

brought by the wife alone to his lodgings, and Law. 

placed by her m the room in which the adultery _ . 

was afterwards committed, merely upon evidence Possession of Agent that of Principal.] — it a 
of their being tound there ; but it would be person is allowed to have possession of a chattel, 
otherwise if the goods could be traced in any and he converts it to his own use, it is not 
way to his personal possession. Meg. v. Mosenherg, larceny, unless he had an intention of stealing 
1 Car. & K. 233 ; 1 Cox, C. C. 21. when he obtained possession of it, but if he has 

The prisoner had been a lodger in the prose- merely the custody of a chattel, he is guilty of a 
cutor’s house, and left under circumstances not larceny if he disposes of it, although he did not 
disclosed. On the following day the prosecutor’s intend to do so at the time when he received it 
wife also left the house, taking with her a small into his custody. Meg. v. Jones, Car. & M. 611. 
bundle. Two days after the prisoner was found S. P., Meg. v. Praxis, Car. & M. 633. 
in company with the prosecutor’s wife (who was A lady wishing to get a railway ticket (the 
passing by the prisoner’s name) on board a ship price of which was 10.s*.), finding a crowd at the 
bound for Quebec. Property belonging to the pay-place at the station, asked the prisoner, who 
prosecutor, of a bulk greater than could have was nearer in to the pay-place, to get a ticket 
been comprised in the bundle taken by the wife, for her, and handed him a sovereign to pay for 
was found in the prisoner’s cabin and upon his it. He took the sovereign intending to steal it, 
person -.—Held, that there was some evidence to and instead of getting the ticket ran away 

support a conviction for receiving the property, Held, that he was guilty of larceny at common 

knowing it to have been stolen. Meg. v. Deer, law. Meg. v. Thompson, L. & C. 225 ; 32 L. J., 

L. & C. 240 ; 32 L. J., M. C. 33 ; 8 Jur. (H.S.) M. C. 53 ; 8 Jur. (N.S.) 1184 ; 7 L. T. 432 ; 11 

1216 ; 7 L.i. 366 ; 11 W. B. 43 ; 9 Cox, C. 0. W. K. 40 ; 9 Cox, C. C. 244. 

225 , On an indictment for larceny, it appeared 

A assisting the wife of B. to take B.’s goods, that the prisoner lived in the prosecutor’s house 
which are afterwards used by them in common, and acted as nurse to his sick daughter, the 
without the consent of B., is evidence to warrant prisoner having board and lodging and occa- 
a conviction against A. of larceny. Meg. v. sional presents for her services, but no wages. 
Thompson, 1 Den. C. C. 549 ; T. & M. 294 ; 14 While the prisoner was so residing, the prose- 
■''*4 Cox, 0. C. 191. . • cutor’s wife gave the prisoner money to pay^] 
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coal bill, w’hicli money the prisoner kept and 
brought back a forged receipt for the coal bill : 
— Held, that this w^as a laiceny of the money. 
Mrff. V. Smith, 1 Car. & K. 428. 

Where a stockbroker, W'ho receives from a 
customer a cheque for a particular purpose, 
cashes it and converts the money to his own 
use, this is not larceny of the money. jRpx v. 
Wahh, 2 Leach, G. C. 1054 ; E. &. K. 215 ; 4 
Taunt. 258. I 

Wheie money is delivered to a person not a j 
servant of the prosecutor for the purpose of 
obtaining change for it, and he converts it, 
this is no larceny. lit'ff, v. Iteynolds, 2 Cox, C. 
C. 170. 

Possession of Servant that of Master.] — A 

servant, wdiose duty it was to pay his master’s 
workmen, and for this purpose to obtain the 
necessary money from the cashier, fraudulently 
represented to the cashier that the wages due to 
one of the workmen were larger than they really 
were, and so obtained from him a larger sum 
than was in fact necessary to pay the workmen. 
He did this intending at the time to appropriate 
the balance to his own use. Out of the sum so 
received he paid the workmen the wages really 
due to them, and appropriated the balance to 
his own use : — Held, that, whether the obtaining 
the money in the first instance was larceny, or 
obtaining money by false pretences, the money 
while it remained in his custody was the pio 
porty and in the possession of the mastei, and 
therefore the misappropriation of it by the ser- 
vant was larceny. Ileq. v. Coohe, 40 L. J., M. C. 
68 ; L. R. 1 0. C. 29.5 24 L. T. 108 ; 19 W. R. 
389 ; 12 Cox, C. C. 10. 

A servant intrusted with the care of his 
master’s property, and who subsequently appio- 
priates it to his own use, is guilty of larceny at 
the time he so disposes of it, and not at any 
previous time he may have intended to steal it, 
the pimciple of animus furandi not applying to 
the relation of master and servant. Reg. v. 
Rohei'fs, 3 Cox, C. C. 74. 

A. employed B. to take his barge from S. to 
E., and paid him his wages in advance, and gave 
him a separate sum ot three sovereigns to pay 
the tonnage dues. B. took the barge sixteen 
miles, and paid tonnage dues to an amount 
rather under 21., and appropriated the remainiug 
sovereign to his own use : — Held, a larceny. 
Reg. V. Goode, Car. & M. 582. 8. P., Reg. v. 
Beaman, Car. & M. 595. 

If a banker’s clerk tells a customer of the 
house that he has paid in money on his account, 
and thereby induces the customer to give him a 
cheque for the amount, wdiich he receives the 
money for, and afterwards makes fictitious 
entries in the books, to prevent a discovery of 
the transaction, it is a felonious taking of the 
money from the banker, without his consent, 
and not an obtaining of it under false pretences. 
Rex v. IJammon, 2 Leach, C. C. 1083 ; 4 Taunt. 
304 ; R. & R. 221 ; 13 R. R. 596. 

It is felony for the confidential clerk of a mer- 
chant to take a bill of exchange, unindorsed, 
from the bill box, and convert it to his own use, 
although he was in the habit of transacting the 
cash concerns of the house from week to week ; 
for, as it had not been delivered to him for such 
purpose by his employer, it is a tortious taking 
frpht the possession of the master. Rex v. 

^ Leach, 0. C. 699 ; 2 East, P, C. 


If a servant, to whom goods have been de- 
livered by his master to carry to a customer, 
sells them and converts the money to his own 
use, he is guilty of felony ; for the possession is 
not out of the master by such delivery. Rex 
V. JJujfs, 1 Leach, 0. C. 258 ; 2 East, P, 0. 566, 
698. 

Where the defendant, a book-keeper to the 
prosecutor but not living in his house, took a hill 
of exchange w'hich the prosecutor hacl given him 
to send away by post to a ceidain address, this is 
larceny, as the possession remains in the master. 
Bex V. Pa rad ice, 2 East, P. C. 565. 

If a corn factor purchases a ship laden with 
corn, and sends his lighter to fetch it from the 
ship to his whaif, a delivery of the corn on board 
the lighter puts it into the possession of the corn 
factor, althousrh the lighterman never delivers it 
at the factor’s wharf. Rex v. Spears, 2 Leach, 

G. C. 825 ; 2 East, P. C. 568. 

If a com factor purchases the cargo of a vessel 
laden with corn, and sends his servant with a 
lighter to fetch it from the ship in loose bulk, and 
the servant contrives to have a certain portion of 
it put into sacks by the meters on board the ship, 
and takes the corn so sacked feloniously away in 
the lighter immediately from the ship, he may he 
indicted for stealing the property of the corn 
factor, although it wms never put into his lighter, 
or othei wise reduced into the corn factor’s posses- 
sion. Bex V. Ahrahat, 2 Leach, C. 0. 824 ; 2 
East, P. C. 569. 

Wheie property, which the prosecutor had 
bought, was weighed out in the presence of his 
cleik, and delivered to his carman’s servant to 
cart, who let other persons take away the cart 
and dispose of the property fur his benefit jointly 
with that of the others, the carman’s servant as 
well as the others are guilty of larceny at com-, 
mon law. Rex v. Hoarding, R. ic R. 125. 

A servant who receives gold from her master 
to change into silver, and instead of doing so 
runs away with the gold is guilty of larceny. 
Bex V. Athinson, 1 Leach, C. C. 302, n. 

Where goods are delivered to a servant for his 
master’s use, and are never in the master’s pos- 
session, the taking of them by the servant was . 
not larceny at common law. Rex v. Bazeley, 2 
Leach, C. C. 835 ; 2 East, P. C. 571 ; Rex v. 
Waite, 1 Leach, C. C. 28 ; 2 East, P. C. 570 ; 
Rex V. Sullens, 1 M. C. C. 129. 

A servant’s duty wms to give out materials to. 
be wrought up, and pay the wmi-kmen when the 
work was finished, and for this purpose he 
received cash from his masters, and at the end 
of each week he accounted with them for sums 
so received and paid. The cash was kept by him, 
hut he was not authorised to apply the money in 
any other way. He paid C. 13.?. and fraudu- 
lently charged his employers as having paid 
14 a‘. 8^., and appropriated the L?. to his own 
use : — Held, to amount to larceny. Reg. v. Low, 
13 L. T. 642 ; 14 W, R. 286 ; 10 Cox, G. 0. 168. 

A man was indicted for larceny as a servant. 
He was groom in the service of the prosecutor, 
and was supplied by his master with money to- 
pay for the keep of the stallion of which he bad 
the charge. In the course of his employment he- 
stated that he had paid three sums of Is. 2d., 
7s. id., and 7s. Qd., to one Thomas Payne, which 
was untrue, and appropriated these sums to his 
own use : — Held, that it was not larceny. Reg. 
V. Dartndl, 20 L. T. 1020. 

Where a servant received money from Ms, 
master in order to pay the wages of vs^ork people- 
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therewith, and in tlie "book in ’'Aiaich the account 
of the moneys so paid was kept by the master 
entries were found charging the master with 
more money than the servant had actually dis- 
bursed ; but there was no proof that he had ever 
delivered this account to his master : — Held, that 
this did not amount to larceny in the servant. 

V. Jiutle7\ 2 Car. & K. 340. 

A shopman was authorised to sell his master’s 
goods at the price marked iipon them, but at 
nothing less. He sold a pair of trousers at a 
lower price than that marked, and embezzled 
the money Held, not to be a larceny of the 
trousers. Reg, v. Ri'ochett. 4 Cox, C. C. 2/4. 

A miller’s foreman, employed to sell goods and 
receive the money, sold some to a customer, who 
paid him for them. He did not enter the sale in 
his books, or account for the price according to 
the usual course of business, but concealed the 
wdmle transaction, and appropriated the money : 
—Held, that there being an actual binding sale 
as between the buyer and the employer, he could 
not be convicted of stealing the goods, although 
he was guilty of embezzling the price. Reg. v. 
RetU, Bell, C. C. 90 ; 28 L. J., M. C. 69 ; 5 Jur. 
(N.S.) 274 ; 7 W. R. 239 ; 8 Cox, C. C. 140. 

If a servant receives from his master goods to 
sell, and appropriates them to his own use, he is 
not guilty of embezzlement but larceny. Reg. v. 
IlawJthis^ 4 Cox, C. C. 224. 

If a servant takes his master’s property, and 
hands it over to another as a gift, it is as much 
.a felony as if he takes it to a pawmbroker and 
pledges it. Reg. v. White^ 9 Car. & P. 344. i 

A. received goods from B. (who w\as the ser- 
vant of C.) under colour of a pretended sale 
Held, that the fact of his having received such 
goods with knowledge that B. had no authority 
to sell, and that he wnas in fact defrauding his 
master, was sufficient evidence to support an in- 
dictment for larceny against A. jointly with B. 
Reg. V. Hornby^ 1 Car. & Iv. 305. 

The prisoner was occasionally employed as a 
•clerk to the prosecutors, and having received 
from them a cheque on their bankers, payable to 
.a creditor, for the purpose of giving it to the 
•creditor, appropriated it to his own use : — Held, 
,a larceny of the cheque. Reg. v. Retcalf, 1 M. 
-C.C.433. 

It is larceny in the servant of the drawer of a 
cheque to whom it is given to deliver to a third 
person, to appropriate the value to his own use. 
Reg. V. Heath., 2 M. C. C. 33. 


secutor would not object to it if he realised a 
good price, the jury was directed that the ques- 
tion was, whether at the time of the sale the 
prisoner had any reason to suppose that he might 
sell. Rsg. V. Leppard., k ol. 

If a man who is hired to drive cattle sells 
them, it is larceny ; for he has the custody only, 
and not the right to the possession ; his possession 
is the owner’s possession, although he is a general 
drover, at least if he is paid by the day. Rex v. 

1 M. C. C. 368. See Reg. v. Hey., 
ante, col. 1337. 

A person hired to drive cattle to a particular 
place, who sells the same and absconds with the 
money, is guilty of stealing, though the intention 
to sell is not conceived till after taking posses- 
sion of the cattle. R>eg. v. JaeJmn, 2 M. C. C. 
32. S. P., Reg. v. Stcmimry, 2 Cox, C, C. 272. 

The prisoner, who was not otherwise in the 
prosecutor’s service, was employed by the prose- 
cutor to drive six pigs from C. to U. On the way 
he left one at Mr. M.'s, stating that it was tirecb 
and he told the prosecutor that he had done so. 
The prosecutor told the prisoner to go and ask 
Mr. M. to keep the pig for him. The prisoner 
went to Mr. M.’s and sold the pig to Mr. M. : — 
Held, no larceny. Reg. v. Junes, Car. & M. 611. 

Possession of Person Hired for Special Pur- 
pose.] — It is larceny for a person hired for the 
special purpose of driving sheep to a fair to con- 
vert them to his own use, he having the intention 
so to do at the time of receiving them from the 
owner. Rex v. Stuch, 1 M. C. C. 87. 

If the owner of goods employs a person, not 
in his service, to take them to a particular place, 
show them to a customer, and bring them back, 
without authorising him to sell them to or leave 
them with the customer, and he, instead of taking 
the goods to the specific place, sells them for his 
own advantage, he will be guilty of larceny, in- 
asmuch as the felonious intent came upon him at 
a time when he had the custody only, and not 
the possession, of the goods. Reg. v. Harvey, 9 
Car. &; P. 353. 

If a person, not being the servant of the party 
who intrusts him, receives a parcel containing 
notes to take to a coach-office, and abstracts 
the notes on his way there, and applies them to 
his own use, he is guilty of larceny. Reg. v. 
Jenltins, 9 Car. & P. 28. 


Provision by Drover or Agister, &c.] — A 

•drover of cattle was employed by a grazier in 
•.the country to drive eight oxen to London ; his 
•instructions w^ere, that, if he could sell them on 
■the road, he might ; and those he did not sell on 
■the road he w^as to take to a particular salesman 
in Smithfield market, who was to sell them for 
the grazier. The drover sold two on the road, 
and instead of taking the remaining six to the 
■salesman, drove them himself to Smithfield 
market, and sold them there, and received the 
money, which he applied to his own use : — Held, 
that he could not be convicted either of larceny 
cr of embezzlement. Reg. v. Goodbody, 8 Car. & 
P.665. 

On an indictment against a farmer for stealing 
-sheep entrusted to him for agistment, and which 
He had sold, concealing for upwards of a month 
the fact of sale, there being some evidence that 
he’ ha^ or might have Supposed that he had, 
d authority to or that the 


vi. Against Will of the Oiimer. 

Assent of Owner— Effect of.] — The assent of 
a prosecutor to give facility to the commission of a 
larceny, for the purpose of detecting the offenders, 
does not do aw^ay with the felony, although the 
property was not taken against his will. Rex v. 
Eqginton, 2 Leach, G. C. 913 ; 2 East, P. C. 494, 
666 ; 2 Bos. & P. 608 ; 5 R. R. 689. 

Overtures were made by a person to the ser- 
vant of a publican, to induce him to join in 
robbing his master’s till. The servant commu- 
nicated the matter to the master, and some 
weeks afterwards, the servant, by the direction 
of his master, opened a communication with the 
person who had made the overtui’es, in conse- 
quence of wdiich he came to the master’s pre 
mises. The master having previously marked 
some money, it was, by his direction, phiccd upon 
the counter by the servant, in order that it might 
be taken up by the party \vl 
purpose. It was so tal 
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such party. : Car. . In an Inaietureut tor steahn. ..e pints of 

A being somewhat tipsy, lay on the ground Svere’d'stanSf 
partly asleep and while in that state sL the We“n a, 

prisoner take his watch out of his pocket, which Tthe wonnVaLf t°w into a can 

he took no steps to prevent, believing that the into Pints had run 

prisoner, with whom he had been aegSaiated for asportatiorom^f ^ ^ ^nfflcient 

some time was acting solely from friendly v Go^ r P A 

motives :-Held, that this evidence would not Two , ... 


vii. Carrying av.ay-A„.Un. >‘0^ «ev^Ss Sm 

larceny from Person — What sufficient Vt^ lie and B. filled with barley. The two 

moval or Severance. ]-To constitute a stilhig twelv^* M “sual 

from the person, the thing must be completelf ^ the night of the 

removed from the person'; removal from the kXf^^^nd® Z H 

place where It was, if it remains throughout with enStS Lbir ^T, the prisoners 

thepeisom isnotsuthoient. v. t^^ 

stiltrlirrcl^^^^^^ -fficienttocon. undLValTnISe fo^iud 

A ivatoh was carried in a waistcoat pocket bailev mi^,?d three sacks full of 

with a chain attached passing through a Ctton’ wis^^i ^ panary seed, which he swore 
hole of the waistcoat, being there secured W Is 1 ® sarne kind which he had mixed. It 
watch-tey. The prisoner took the S ent of Ze the^w-w*^® to 

the pocket and by force drew the chain out of Wlev*i^to t/F i the sacks of 

the button-hole, but the watch-key having been the m-isnne,-=^ found both 

caught by a button of the waistcoat. th^wS w^ ^ ^ ®'’i^®’i®e 

and chain remained suspended ;— Held a suffi g f f“®®^^t to support the conviction. JReg.y, 

cient severance to maiUin a conviction f» 

stealing from the person.i iJw/. v. Si.mpsim Beam stahle n5^ri°'*®l- -t®®^ ®°“® master’s 

0. 0. 421 ; 3 0. L. E. 80 ; 24 L. J. M C 7 18 fn ? ^ °? ^ then set off 

, Jur. 1030 ; 3 W. R. 19 ; 6, Cox, 0. C 422 ’ master to b» ’= V tiy the 

Taking an earring from the ear of a ikdv is . ' •! ttie ]oui-ney .-—Held, larceny 

sufficient carrying away, though the earrino- be fura^S 7? I’emoved from the stable animo 

found afterwidf in the lad/s Imir v ^ Car. & P. 365. 

1 Leach, 0. 0. 320. ‘ ‘ 

poods in Waggon or Coach.] — Where a 
What sufficient Severance.]— Where o-nod^ in ina waggon, 

a shop were tied to a string, ;4ich was foStS futlt tn , ® down with 

by one end to the bottom of the counter and a bended befow*liifi*^^i®+®i®'^*'®^*'*’ uppre- 

thief took up the goods and carried them awav — HeW tw+n “y*fogout of it: 

towards the door as far as the string wS ® 'T “ sufficient asporta- 

permit .-Held, there being no s^vtuce, £e ^0 ^ 

was no asportation, and conseouentlv thnt it woe T/-. ’ ' o, n. , 2 Last, P, C. 550. 

not a felony. Anon., 2 East P C 556 • 1 nf remove a package from the head to the tail 

0. 0. 321, n. ’ ’ ^ 1 ^each, of a waggon, with a felonious intent to take it 

away, is a sufficient asportation to constitute a 

(xas Stolen.] — The prisoner harl mn merely to alter the position of a 

tracted with a gas company foi ^supply of gi' “h r?.®*rrt’^’® 

The quantity consumed was to be measurert lw a a ’ • ^®'‘®‘?’ ^ East, P. C. 556. 

meter. The^ gas w!4 cZeyed f^Hhe c^m bo4 1“‘®^"P " 

pany’smain through an entince p°pe (the prt h oh ®®*®'^.i ^^® ^ot 

perty of the prisoner) to the meter and from ^ Wear that it was entirely 

avoided paying for the full qiSh? „*d®^ was^aj^omplete asportation. y. Wai.A, I 
Jdeicl, that there was a sufficient severance of the 

DiDp‘^wit>f f jnnetion of the connecting Apprehension before Taking,! — Where a 

LportatL w cVT prisoner stopped the prosecutorf Iho was carry- 

Dears. 0. C. 203 • 22 L J ’m C *12*^ • 7 7 Tnr ^ shoulders, and told him to lay it 

536 ; 1 W. i 418 - 6 Cox C C 21*3 ’ it 

, t) I.OX, 0. O. 213. down on the ground, but before the prisoner 

What a sufficient Asnortation 1 —TbA apprehended Held, 

. ''/i ;’ ■ : • Ipost, telling him it contains money, and B 

VOL. IV. 


vii. Carrying away—AspoHatim. 


fiSifiSiii 









j^owellj 7 Car. & P. 325. 

If a warehouseman has several bags of wheat 
delivered to him for safe custody, and he takes 
the whole of the wheat out of one bag, it is no 

1- — AT-*-. -•£ 1.* t.* J * A JA-* — 


& K. 47. 

Where in consequence ot an advertisement, A. 
applied to B. to ridse money for him, and B. pro- 
mised to procure 5,OOOZ. and produced ten blank 
66'. stamps, across which A. wrote an acceptance, 
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breaks the seal, and abstracts the money before the residue of the wheat in the same bag, and 
he puts the letter in the post, he is guilty of had taken only that part, leaving the remainder 
larceny. Rm v. Jones, 7 Car. & P. 151. of the wheat in the bag. Rex v. Rmzier, R. & 


Bailees — Special Property in Goods deter- 


of the wheat in the bag. Rex v. Rmzier, R. & 
R. 337. 

A. consigned three trusses of hay to B., and 


mined by Unlawful Acts.]-* The prisoner was sent them by the prisoner’s cart ; the prisoner 
employed by a tailor to sell clothes for him took away one of the trusses, which was found in 
^bout a particular county ; the price of each his stable, but not broken up : — Held, no larceny, 
article was fixed, and the clothes were entrusted as the prisoner did not break up the truss. Rex 
to the prisoner oo the arrangement that he was v. Pnttley, 5 Car. & P. 533. Rnt see mm 24 & 
to sell them at the price fixed, he receiving 3,s-. 25 Viet. c. 96, s. 3. 
in the pound on the amount received for them, 

and being bound to bring back the remainder of Attempt to Steal— Empty Pocket.] — If a per- 
the clothes which were unsold. The prisoner son tries to pick a pocket, he is guilty of an 
received from the prosecutor a parcel of clothes attempt to steal, without proof that there was 
on these terms, but, instead of selling them, he anything in the pocket. Reg. v. Collbis (L. & C, 
fraudulently pawned a portion of them for his 471), overruled. Reg. v. Riwvn, 59 L. J., M. C, 
own benefit, and afterwards fraudulently mis- 47 ; 24 Q. B. D. 357 ; 61 L. T. 594 : 38 W. R. 95 ; 
appropriated the residue to his own use Held, 16 Cox, C. 0. 715 ; 54 J. P. 408. S. Reg. v, 
that the original bailment of the goods to the Ring, 61 L. J., M.C. 116 ; 66 L. T. 300 ; 17 Cox, 
prosecutor was determined by the unlawful act C. C. 491 ; 56 J. P. 552 — C. C. R. 
of pawning part of them, and that the subse- If a person puts his hand into the pocket of 
quent fraudulent misappropriation of the re- another, with intent to steal what he can find 
mainder amounted to larceny. Reg. v. Poijher, there, and the pocket is empty, he cannot be con- 
2 Hen. C. C. 233 ; T. & M. 659 ; 20 L. J., M. C. victed of an attempt to steal. Reg. v. Collins, 


15 Jur. 386 ; 5 Cox, C. C. 241. 


L. & C. 471 : 33 L. J., M. C. 177 ; 10 Jur. (N.s.) 


A. was convicted of larceny under the follow- 686 ; 10 L. T. 581 : 12 W. R. 886 ; 9 Cox, C. 0. 
ing circumstances : he was a common earner, 497. 


and employed by the prosecutor to carry a cargo 
of coals from a ship to a coal-yard belonging to 


■ Hothing remaining to be done except to 


the prosecutor. He carted the coals to the first- carry away.]— C. was in the employ of a con- 
mentioned coal-yard, and was engaged for tractor for the supply of meat to a camp, and the 
several days in carting them thence to the course of business was for the nicat to be sent 
prosecutor’s other yard. He left the first- down to the camp, there weighed out to the 
mentioned coal-yard on one of those days with different messes, ancl the surplus, if any, returned 
two carts and a waggon, all laden with coals ; to the conlraetor. C., whilst em])loyed upon this 
before he arrived at the other yard, he delivered duty by the contractor, during the weighing out, 
the two cart-loads to a third person on his own substituted a false weight for the true one, his 
account, but he duly delivered the waggon-load intention being to carry away and steal the differ- 
at the prosecutor’s yard: — Held, that the con- cncc between the just surplus, for which he would 
viction was wrong, the coals having been de- have to account to his master, and the apparent 
livered to A. as a carrier, and there having been surplus actually remaining after the first weigli- 
no breaking of bulk or other determination of ing. Hothing remained upon his part to coni- 
the bailment. Reg. v. ConihJi, Hears. C. 0. 425 ; plete his scheme except to carry away and dispose 
6 Cox, 0. G. 432. ‘ of the meat, which he would have done had the 

If the master or owner of a ship steals some of fraud not been detected : —Held, propc]*ly con- 
the goods delivered to him to carry, it is not victed of attempting to steal the meat. Reg. v. 
larceny in him, unless he takes the goods out of Cliee.seman, L. k 0. 140 ; 31 L. J., M. C. 89 ; 8 
their packages. Rex v. Madox, R. k R. 92. Jur. (N.R.) 143 ; 5 L. T. 717 ; 10 W. R. 255 ; 9 
If one employed to carry goods for hire appro- Cox, C. 0. 100. 
priates them to his own use, but does not break 

bulk, this is no larceny, although the pei-sou so Po^^esHon of Owner, what Svfficieiit. 

employed was not a common carrier, but was 

only employed in this particular instance. Rex Possession obtained by Fraud.] — A. o%vcd 
V. Metcher, 4 Car. k ?. 544. 4Z. ll.§. \\(l. to the prosecutor ; and the latter 


A the owner of a boat, was employed by B„ having demanded payment, the prisoner said he 
the captain of a ship, to carry a number of would settle with him on behalf of A. He took 
wooden staves ashore in his boat ; B. ’s men were out of his pocket a piece of blank paper, stamped 
put into the boat, but were under the control of with a sixpenny stamp, ancl put it upon the table, 
A,, who did not deliver aU the staves, but took and then took out some silver in his hand. The 
one of them away to the house of his mother : — prosecutor wrote a receipt for the sum mentioned 
Held, that this was a bailment of the staves to on the stamped paper, and the prisoner took it 
A., and not a charge only ; and that a mere non- up and went out of the room. On being asked 
delivery of the staves would not have been a for the money, he said, ‘‘It is all right, ^ but 
larceny in A. ; but that if A. separated one of the never paid it : — Held, that this was not a case of 
Staves from the rest, and carried it to a place larceny, the prosecutor never having had such a 
different from that of its destination, with intent possession of the stamped paper as would enable 
to appropriate it to his own use, that was equiva- him to maintain trespass. Reg. v. Smith, 2 Hen. 
lent to a breaking of bulk, and therefore would 0. C. 449 ; 21 L. J., M. 0. Ill ; 16 Jur. 414 ; 5 
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and B. took them np without saying anythin o- 
and afterwards filled up the stamps as bills for 
500/. each and put them in circulation Held 
that as the prosecutor never had any possession 
of the papers so as to maintain trespass for them 
there was no taking of them sufficient to consti’ 
tute larceny. v. Hart, 6 Car. P. 106. 

What suiiicieixt Eeduction into Possession.!— 

The prisoner was employed to trap wild rabbits 
and it was his duty to take them when trapped 
to the head keeper. Contrary to his duty he 
trapped from time to time rabbits, and took them 
to another ])art of the land, and placed them in a 
bag, which another keeper obseiwing, went and 
took some of the rabbits out of the" bag dining 
the prisoner’s absence and nicked them, and put 
them into the bag. His reason for nicking them 
was that he might know them again. The 
prisoner afterwards took away the bag and the 
rabbits with the intention of appropriating them 
to his owm use Pleld, that the act of the keeper 
in nicking the rabbits was no reduction of them 
into the possession of the master, so as to make 
the prisoner guilty of stealing them. Moo v 
Peteh, 14 Cox, C. C. 116 ; 38 L. T. 788. 

Possession of Master by means of Servant.]— 

The iirosecutor’s horse had been impounded. 
Tlie prison Cl*, pretending that he had been sent 
by the prosecutor, paid the pound-keeper’.s 
demand, received the horse, and made oft with 
it. He was indicted for larceny. The indict- 
ment had two counts, one laying the properti’’ in 
the prosecutor, and the other in the pound 
keeper : Held, that the pound-keeper was a 
servant of the owner, and, therefore, that the 
offence was larceny. v. S(i}i 2 )soa, 2 Cox, C. 

0. 235. 

Where a person g.ave his servant a 57. note to 
get changed, and he got the note changed, and 
made off with the change :-~Held, to be no 
larceny, but an embezzlement. v. 

Car. C. L. 319 : 1 M. C. C. 129. ’ 

The prisoner was sent with his master’s cart for 
some coals. The coals were delivered to the pri- 
soner and deposited in the cart, their pi’ice being 
entered to the master’s account. On the road 
home the prisoner disposed of a portion of the 
coals Held, that this was larceny of the coals 
and not embezzlement, the prisoner having 
determined his exclusive possession of the coals 
when they were deposited in the cart, and the 
po&.session from that time being in the master 
Beg. V. Beed, Dears. 0. C, 257 ; 2 C. L. R 607 • 
23 L. J., M. C. 25 ; 18 Jur. 67; 6 Cox, C. c’ 
284 j 2 W. R. 190, , . v.. 

A. had agreed to buy straw of B., and sent his 
servant C. to fetch it ; C. did so, and put down 
the whole quantity of straw at the door of A.‘.s 
stable, which was in a court -yard of A., and then 
went to A. and asked him to send someone -with 
hay-loft, which wms over the 
stable, which A. did, and C. put part of the straw 
mto the hay-loft, and carried the rest away to a 
pubhe-house, and sold it : — Held, that this 
drying away of the straw by 0., if done with a 
lelhnxous intent, was a larceny, and not an 
©thbes^zlement, as the delivery of the straw to A. 
w complete when it was put down at the 
^‘•dhor. y. Hayward, 1 Car. &; K. 618 


1350 

I nf another business. The office was fitted 
np at the expense of the bank, and in it there 
was iron safe, the property of the bank, into 
which It was his duty, when the night came, to 
had received during the day, which 

had iiot been required. The manager of the 

It 'duplicate key of the safe. 

It was the pnwuer s duty to receive money from 
c istomers, to he put to their accounts with the 

wasTmlw'b™! cheques. The prisoner 
was mdioted for larceny as a clerk, and the iury 

having stolen some miey 
eceiied from cuhtomers, which before such 
stealing had been placed in the safe :-~Held, that 

larceny. 

M ^ 431; 27 L. J., 

a C '413’ ^ ^ ^ ^ 

See also cases ante, col. 1334. 

2. What aee the Subject op Laeceny. 
a. Grenerally. 

Property Stolen out of TTnited Kingdom.!— 

Ihe Larceny Act, 1896, applies to the case of 
property stolen outside the United Kingdom and 
received by a person here prior to the act coming 
mto operation. Beg. v. Pause, 61 J. P. 536. 

Things savouring of the Realty.]— Before 7 & 
Cxeo. 4, c. 29, stealing rolls of parchment was a 
larceny, though such rolls were the records of a 
court of justice unless they concerned the realty 
Rex Y. Wallter, 1 M. C. C. 156. 

But it was not so if they concerned the realty. 
Bex V. Westhcer, 2 Str. 1133. 

A commission to settle the boundaries of a 
manor is an mstrunieiit concerning the realty 
mid not the subject of larceny at common law! 
Bex V. B estheer, 1 Leach, C. 0. 13. 

Pigs Buried.]— Three pigs bitten by a 
ina(l dog were shot and buried 011 the owner’s 
jnnd three feet below the surface of the soil, 
lliei’e was no intention of digging them up 
again or of making^ any use of them, but the 
same evening the prisoners dug them up, carried 
them away, and afterwards sold them for 9Z 3 a* 
9d. The jury found that there was no abandon- 
ment of the pioperty of the pigs by the owner, 

and convicted the prisoners of larceny : Held 

that larceny would lie notwithstanding the dead 
pigs were buried in the ground three feet below 
the surface. Beg. v. Bdwards, 36 L. T. 30 ; 13 
Cox, C. C. 384. 

Seaweed.] — Drifted and ungatherecl seaweed, 
cast on the shore, between high and low water 
inark, of him who has the exclusive ownership of 
the shore, is not the subject of larceny. Bea v 
Clinton, Ir. R. 4 C. L. 6. 



^ pHshner was employed to conduct an 
m connection with a branch bank. His 
included his services, and the providing 
ce, which, was in his own house, where he 


, A 

I i 


; 1 ■; 


Animals fexse naturae — ^Babbits,] — Poachers, ‘ > 

of whom the prisoner was one, wrongfully killed 
a number of rabbits upon land belonging to the 
crown. They placed the rabbits in a ditch upon i 

the land, some of the rabbits in bags and some i 

strapped together. They had no intention to I :■ 

abandon the wrongful possession of the rabbits ‘‘ 

which they had acquired by taking them, but ‘ 

put them in the ditch as a place of deposit tiE 
they could conveniently remove them. About 1 ‘ 

three hours afterwards the prisoner came back 
and began to remove the rabbitfe Held, that ; 

43 — -2 




I . < 





Corpse.! — There can be no property in a corpse, Valuable Security— Mortgage Deeds.] A 

and theiefore stealing one is not larceny. Hex v. mortgage deed, and title deeds accompanying it, 
2 East ? G 652. constituted a security for money within 7 b 

Mayms, I East, r. o. Williams, 6 Cox, 0. 

Clroses iu action or Goods and Chattels.] — C. 49. 

Mortgage deeds, being substituted securities for 

the payment of money, are choses in action, and Indictment.] — An indictmpt charging 

not goods and chattels. Where, therefore, a pri- in one count the larceny of “ three deeds being a 
soner was indicted for a burglary, in breaking security for money, to wit, for ..OZ,, of and belong- 
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the taking of the rabbits and the removal of 
them was one continuous act, and that the 
removal was therefore not larceny. Reg. j. 
Townleg, 40 L. J., M C. 144 ; L. K., 1 C. C. 31.) ; 
24 L. T. 517 ; 19 W. R. 725 ; 12 Cox, C. 0. 
59. Cp., Blades v. IBgg% 11 H. L. Gas. 621 ; 34 
L. J., 0. P. 286 ; 11 Jur. (NS.) 701 ; 12 L T. 
615 • 13 W K. 927, and Lonsdale (^Lari) v. 
Rhiq, 1 H. & N. 924 ; 26 L. J., Ex. 196 ; 3 Jur. 
Cn:s.)390; 5 W. B. 3.5.5. 


Live Partridges.]— A prisoner was in- 
dicted for stealing one dead partridge, and the 
proof was that the partiidge was wounded, but 
was picked up or caught by the piisoner while 
it was alive but in a dying state Held, that the j 
indictment was not pioved. Reg. v Roe, 11 Cox, 
G. 0. 554 ; 22 L. T, 414. 


into a house at night, with intent to steal the 
goods and chattels therein, and the iury found 
that he bioke into the house with intent to steal 
moitgage deeds only, the conviction was quashed. 
Reg. V. Rowell, 2 Hen. C. C. 430 ; 21 L. J., M. C. 
78 ; 16 .Jur. 177 ; 5 Cox, C. C. 396. 

An agreement, although unstamped, is a chose 
in action, and theiefore was not the subject of 
larceny at common law. R(‘g. ath, Heais. 
C. C. i26 ; 2 C. L. R. 604 ; 23 L. J., M. C. 56 ; 18 
Jur. 192 ; 2 W. R. 233 ; 6 Cox, C. C. 304. 


Pawnbroker’s Duplicate.] — Stealing a pawn- 
bioker’s duplicate is laiceny. Rfg. v. JIo prison, 
Bell, C. C. 158 ; 28 L. J., M. C., 210 ; 5 Jur. 
(N.S.) 604 ; 7 W. R. 554 ; 8 Cox, C. C. 194. 


But if Confined, it is Otherwise.]— Part- 
ridges about three weeks old and able to fly a 
little, which had been hatched and reared by a 
common hen placed under a hen coop, and after 
the removal of the coopiemamed about the place 
with the hen as her brood, sleeping under her 
wings at night, may be the subject of laiceny. 
Reg. V. SJueJtle, 38 L. J., M. C. 2i ; L. R. 1 C. C. 
158; 19 L. T. 327 ; 17 W. R. 144 ; 11 Cox, C. C. 
189 

Pheasants that have been reared under bens, 
and have never become wild, may be the subject 
of larcenj’’. Reg. v. Head, 1 P. (k F. 3.)0. 

So young pheasants hatched by a hen. and 
under the care of a hen in a coop, iu a field at I 
a distance fiom a dwelling-house, are the sub- 
ject of larceny. Reg. v. Corg, 10 Cox, C. C. 23. 
S. P., Reg. V. 6rarnham,S Cox, C. C. 451 ; 2 F. & 

Tame pigeons kept in an ordinary dovecote, 
having liberty of ingress and egress at all times, 
may be the subject of laiceny. Reg. v. Cheafor, 
2 Hen. C. C. 361 ; T. & M. 621 ; 21 L. J., M. C. 
43 : 1.5 Jur. 1065 ; 5 Cox, C. C. 367. 

If pigeons aie so far tame that they come home 
every night to roost in wooden boxes ; bung on 
the outside of the house of their owner, and a 
party comes in the night and steals them out of 
these boxes, this is a larceny. Rex v. Rroolis, 4 
Oar. & P. 131. 


Railway Ticket.] — The fraudulent taking of a 
railway ticket foi the purpose of using it to 
travel, and so detraudmg the lailway company, 
is laiceny, although the ticket would, if used, be 
leturned to the company at the end of the 
journey. Reg. v. Beeclinin, 5 Cox, G. C. 181. 


Growing Grass — Continuity of Act of Trespass^] 

—A trespasser cut down gi owing glass not his 
piopeity, and after leaving the same where cut 
returned three days atteiwaids and took it away. 
Upon an indictment for laiceny at common law 
for such acts he was convicted : — Held, that such 
conviction was light. Reg. v. Foley, 26 L. R. Ir, 
299 : 17 Cox. C. C. 142— C. 0. R. 


Products of Domestic Animals.] — Pulling wool 
from the bodies of hve sheep and lambs, animo 
furandi, is laiceny. Rex v. MaHin, 1 Leach, C. 
G. 171 ; 2 East, P. 0. 618. 

So it is larceny to take the milk from a cow. 
11 . 


Gas.] — The prisoner had contracted with a gas 
company for a suppl}’’ of gas. The quantity 
consumed was to be measiucd by a meter rented! 
by the prisoner of the company, and was to be 
paid for according to such measuiement. The 
gas was conveyed fiom the company’s main 
through an entianco pipe (thcpropeity of the 
piisoner) to the meter, and fiom thence, by 
aiiothoi pipe, called the exit pipe, to the biuneis. 
The prisoner, by msoiting a connecting pipe 
into the entrance and exit pipes, diverted the 
gas fiom the meter, and theieby avoided paying 
for the full quantity of gas consumed Held, 
that this was larceny of the gas ; that the pro- 
perty and possession of the gas were in the 
company ; and that it was immaterial whether 
the service pipe was the propeity ot the piisoner 
or the company. Reg. v. White, 3 Car. & K. 363 ; 
Hears. G. C. 203 ; 1 "C.Ij. R. 489 ; 22 L. J., M. C. 
123 ; 17 Jur. 536 ; 1 W. R. 418 ; 6 Cox, C. 0.. 
213. 


Domestic Animals not used for Food.] — Hogs 
are not the subject-matter of larceny at common 
law. Reg. v. Rohinson, Bell, G. 0. 34 ; 28 L. J ., 
M. G. 58 ; 5 Jur. (N.S.) 203 ; 7 W. R. 203 ; 8 Cox, 
G. C. 115. 

ITerrete, though tame and saleable, cannot be 
the subject of larceny. Rex v. Searing, B. R. 
351. 


Water stored in Pipes ] — Water supplied by a 
water company to a consumer, and standing in 
his pipes, may be the subject of a larceny at 
common law. Ferens v. O^Brien, 52 Jj. J., M. 0., 
70 ; 11 Q. B. H. 21 ; 31 W. R. 643 ; 15 Cox, G. 0. 
332 ; 47 J. P. 472. 


b. In particular Cases. 

i. Documents, Bills, Seeurities, 
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ing to H. W.” : and in another count, the larceny 
of “ three deeds, being a security for the payment 
of money, to wit, for 20/., of and belonging to 
H. W.,” is suppoited by proof of the larceny 
of deeds of lease and release from A. to B of 
real estate, and ot a mortgage by demise of the 
same property from B. to C., and held by the 
prosecutor as executor of 0. II). 

An indictment under 24 & 25 Tict. c. 96, s. 27, 
for stealing a valuable security, must paiticu- 
larise the kind of valuable secui ity stolen ; and 
any material variance between the desciiptioii in 
the indictment and the evidence, if not amended, 
will be fatal. Bc(f v. Lowtne, 80 L. J., M. 0. 24 ; 
L. B. 1 C. C. 61 ; 15 L. T. 632 ; 15 W. R. 360 ; 
10 Cox, G. C. 388. 

Bills, Bfotes, and Other Securities.] — 

Stealing re-issuable notes after they have been 
paid, and before they have been re-issued, did 
not subject the party to an indictment on 2 
Oeo. 2, c. 25, tor stealing notes ; but he might 
be 111(1 icted for stealing paper with valuable 
stamps upon it. v. Clarli^ R. & R. 181 ; 

2 Leach, G. G. 1036. 

Defendant was indicted in the county ot 
Leicester for stealing a bill of exchange with two 
indoiseis’ names ; the lall was stolen flora the 
piosecutor at Manchestei, then mdoised by two 
indorseis *, when negotiated at Leicester by the 
defendant a third indorsees name was on it : — 
Held, that the addition ot the third name made 
no difreience. ifee v. 2 East, 1\ G. 602. 

A document which is a complete bill of 
exchange in all i expects except that of the sig- 
nal me of the diawer is, when mthe hands of the 
intended drawei, a valuable security : and is also 
by viitue of s. 18 of the Bills of Exchange Act, 
1882, a bill of exchange. Such a document is 
thcietoiea secuiity foi the payment of money 
within s. 75 ot 24 & 25 Vict. c. 96. lircj. v. 
micpnnan, 60 L. J, M. G. 13; [1891] 1 Q. B. 
112 ; 63 L. T. 532 ; 39 W. R. 207 ; 17 Gox, C. G 
151 ; 55 J. P. 373— C. G. R. 

Under 7 & 8 Geo. 4, c. 29, s. 5. sciip ceitifi- 
cates of a foreign lailway company were the 
subject of laiceny. Jieg. v. Smith, Deais. G. G. 
561 : 25 L. J , M. C. 31 ; 1 Jur. (n.s.) 1212 ; 4 
W. R. 196 ; 7 Gox, G. G. 93. 

Gountiy bankers’ notes, which had been paid 
by the bankeis in London at whoso house they 
were made payable, and by them sent down to 
the coiinti y bankers to be re-issued, on the way 
theie weic stolen, and the prisoner was indicted 
foi receiving tliem. The indictment in some 
counts charged the note^ to be valuable securi- 
ties, and in otheis as pieces of paper of the 
goods and chattels of the country bankeis. The 
prisoner was convicted and the conviction held 
right. Borne of the judges doubted whetlier 
these notes weie to be considered as valuable 
securities, but, if not, they all thought they 
were goods and chattels. v. Vgze, 1 M. 

C. G. 218. 

Becreting a letter containing country bank 
notes paid in London and not re-issued was 
holden felony within s. 1 of 7 Geo. 3, c. 50. Upa* 
T. Man.so‘n, R. k, R. 232 ; 2 Leach, G. C. 1090. 
See also Bpx v. Pooley, R. & R, 12 ; 2 Leach, C. 
0.887. 

Exchequer bills, although signed by a person 
not authorised to do so, were securities and 
effects within 15 Geo. 2, c. 13, s. 12. Ppx v. 
AdHt, 1 Bos. & P. (N.E.) 1 ; 2 Leach. G. G. 958 ; 
R. & R. 67. 


The halves of country bank notes, sent in a 
letter, are goods and chattels, and a person who 
steals them is indictable for larceny. Ilex v. 
Mead, 4 Car. & P. 535. 

A., m consequence of seeing an advertisement, 
applied to B. to raise money for him. B. said he 
vrould piocure him 5,000/., and produced from 
his pocket-book ten blank (].s. bill stamps, across 
each of which A. wiote, “Accepted, payable at 
Mesois. P. & Co., 189, E. Street, London,” and 
signed his name. B., who was piesent, took up 
the stamps, and nothing was said as to what was 
to be done with them. Afterwards bills of ex- 
change for 500/. each were drawn on these 
stamps, and B. put them into circulation : — - 
Held, that these stamps, with the acceptances 
thus written upon them, were neither bills of 
exchange, orders for the payment of money, 
nor secui ities for money. Bpx v. I£art, 6 Car. 

P. 106. 

Cheque.] — A cheque is the subject of larceny 
if obtained ammo furandi. CommonLOPalth v. 

12 Gox, C C. 208. 

In the absence of fraud by the prisoner, it the 
piosecutor hand to him a cheque lor a particular 
purpose and he cashes it and absconds with the 
money, this is not laiceny, even though the 
piisouer intended to misapply the cheque when 
he took it. Jtex v. Walsh, 2 Leach, C. C. 1 Uj4 ; 

R & R. 215 ; 4 Taunt. 258. 

Piisoner, who was occasionally employed as a 
clerk to the prosecutois, having leceived from 
them a cheque to pay over to one of their creditors 
and appiopiiated it, is guilty of laiceny of the 
cheque. IIpx v. Metcalf, 1 M. C. C. 433. B. P., 
Peg. V. Heath, 2 M. C. G. 33. 

Even if Void.] — A. charged in one count 

with stealing a cheque foi 13/. 9,s. Id., and in 
another count with stealing a piece of paper 
value Id. : — Held, that, supposing the cheque to 
have been a void cheque (as being contraiy to 55 
Geo. 3, c. 184), it would still sustain the charge 
laid 111 the second count, lley. v. Percy, 1 Den. 

G. C. 69 ; 1 Gar. & K. 725 ; I'Gox, G. G. 222. 

Concealment of Will — Fraudulent Purpose.] — 

If a defendant concealed a will, and the money 
which ought, by the will, to have gone to A. and 
B. and with that money paid the debts of the 
husband of the next of km, to wdiom he was a 
Cl editor, this was a fraudulent purpose, within 
7 te 8 Geo. 4 c. 29, s. 23. Peg. v. Morris, 9 Gar. 

6 P. 89. 

Deeds relating to Real Estate— What Taking 
is sujOBLcient.] — On an indictment on 7 & 8 Geo. 
4, c. 29, s. 23, for stealing wnntmgs relating to 
real estate, the jury must be satisfied that the de- 
fendant took them under such circumstances as 
would have amounted to laiceny, if the writings 
had been the subject of larceny. Pex v. John, 

7 Gai. & P. 324. 

Taking Record of Court for Fraudulent Pur- 
pose.] — A judgment debtor’s goods having been 
seized under warrants of execution of a county 
court, and being in the possession of the bailiff, 
the debtor, with intent to depiive the bailiff, as 
he supposed, of his authority, and so defeat the 
execution, forcibly took the warrants from him : 
—Held, that he was not guilty of larceny, but 
that he was guilty of taking the warrants for a 
fraudulent purpose within 24 & 25 Viet. c. 96 s. 
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30. Beg. v. Bailey, 41 L. J., M. C. 61 ; L. B. 1 
C. C. 347 ; 25 L. T. 882 ; 20 W. B. 301 ; 12 Cox, 
C. C. 129. 

ii. Borse.% Cattle and Slieeg), 

Horse, Mare, or Gelding,]-— In an indictment 
for horse-stealing, the animal, whether a horse, 
mare, gelding, colt, or filly, may be described as 
a horse. Beg. v. Aldridge, 4 Cox, C. C. 143. 

Foals and fillies weie within 2 3 Edw. 6, 

c. 33, and were included in the woids horse, geld- 
ing, or maie, and evidence of stealing a mare 
filly supported an indictment for stealing a mare. 
Bex V. JVelhaid, B. & B. 494. 

Cow or Heifer.] — ^An indictment for stealing a 
cow cannot be supported by evidence of stealing 
a heifer. Bex v. CooJi, 1 Leach, C. C. 105 ; 2 
East. P. C. 616. 

The beast, however old, is a heifer until she 
has had a calf. Ib. 

Bullock-stealing.] — The phrase bullock-steal- 
ing, in 7 Geo. 4, c. 64, s. 28, relating to the 
allowance of lewards in certain cases for the dis- 
covery of oftenders, includes all cases of cattle- 
stealing of that particular description, e.g. ox, 
cow, heifer, Ac. Bex v. Gillhruisit, 7 Car. A P. 
445. 

Sheep, Ewe, or Lamb.] — An indictment for 
stealing a sheep is supported by pi oof of stealing 
a ewe or a ram, though the statute s])ecifies 
“ ram, ewe, shee]), or lamb.” Beg. v. M^ Culleg, 

2 M. C. C. 34 ; 2 Lewin, C. C. 272. 

A sheep was called in the indictment a ewe, 
and, by the witnesses, the proper name was said 
to be a ewe teg : — Held, that the description was 
bad. Beg. v. Jewett, 2 Cox, 0. C. 227. 

On the trial of an indictment under 7 & 8 
Geo. 4, c. 29, s. 25, for stealing one “sheep,” 
some of the 'witnesses stated the animal to be a 
sheep, others a lamb. It was bet'vveen nine and 
twelve months old ; and the jury who convicted 
the prisoner found, that, in common parlance, 
according to the usual mode of desciibmg such 
animals, it would be called a lamb. Conviction 
held right, the word “ sheep ” being general. 
Beg. V. Spicer. 1 Car. A K. 699 ; 1 Den. C. C. 82. 

On an indictment for sheep-stealing, a rig 
sheep is projieiiy described as one “ sheep.” Bex 
v. Stroud, 6 Car. A P. 535. 

On an indictment for stealing sheep, a prisoner 
could not have been convicted of stealing lambs. 
Mex Y. Loom, 1 M. C. C. 160. 

Hor of stealing a ewe. Boxy. Puddlfoof. 1 M. ^ 
0. 247. S. P., Bex v. Birhet, 4 Car. A P. 216. 

An indictment for stealing lambs is sustained 
by proof that the carcases were found in the 
owner’s ground, and only the skins taken away. 
Bex Y. Bawline, 2 East, F. 0. 617. 

Carcases of.] — See post, col. 1358. 

xii. Beer or Bahbite. 

What are Deer.j—The term deer in s. 25 of 7 
& $ Geo. 4, c. 29, includes all kinds of deer, all 
ages and both sexes, and therefore includes a 
fawn. Beg. v. Strange, 1 Cox, C. 0. 58. 

■ In Inclosed Part of Poreat,]— An Iholoeure in 
the Forest of DeaUj made under a statute, fo?%e 
'ion of timber, and surrounded by a 
bank, 




cattle from getting into it, but over which the 
deer could pass in or out at their fieo will, was 
an inclosed part of a forest within 7 A 8 Geo. 4, 
c. 29, s. 26. Beg. v. Moneg, 2 Buss. C. A M. 308. 

The words “wherein deer shall be usually 
kept ” refer to inclosed land only. lb. 

Killing— Previous Convictions.] —On an in- 
dictment under 7 A 8 Geo. 4, c. 29, s. 26, for 
killing a deer after a previous summary convic- 
tion, a conviction by tioo justices of the previous- 
oficnce was put in : — Held, that such a convic- 
tion was good. Bex v. Weale, 5 Car. A P. 135. 

Upon an indictment for a second offence 
against 42 Geo. 3, c. 107, by killing deer, objec- 
tions might have been taken to the conviction 
for the first offence, that it was not in the pro- 
per county, and that it was not correctly stated 
in the indictment for the second offence. Bex 
V. Allen, B. A B. 513. 

A commitment under 7 A 8 Geo. 4, c. 29, s. 26, 
reciting a conviction that the defendant “did 
nnlawfully kill and carry away one fallow deer, 
the pi'operty of Her Majesty Queen Victoria, 
against the form of the statute,” was bad for 
omitting to state that the deer was in the unin- 
closed part of some forest, chase or purlieu. 
Beg. V. lung, 1 D. A L. 721 ; 13 L. J., M. G. 43 : 

8 Jur. 271. 

Offences against Beer Keepers.] — The * 
16 Geo. 3, c. 30, s. 9, authorised the seizing the 
guns of persons cariying them into grounds 
where deer are usually kept, with intent to de- 
stroy them, and made the boating or wounding 
the keepers, in the due execution of their offices, 
felony : — Held, that an assistant-keeper had no 
right to seize the person of one so armed in order 
to got his gun, without having first demanded 
bis gun ; and, consequently, if such person beat 
tlie keeper it was not within the statute, the 
keeper not being in the due execution of his 
office. Bex v. Amey, B. A B. 500. 

Palling a deer-keeper to the giound and hold- 
ing him there while another person escapes, is 
not a beating of the deer-keeper within 7 A 8 
Geo. 4, c. 29, s. 29. Beg. v. Hale, 2 Car. A K. 
326. 

A mere battery is not sufficient to come within 
this enactment. * Ib. 

There must be a be iting in the popular sense 
of the word. Ib. 

Babbits.] — Destroying rabbits in the night- 
time, in a rick-yard in which they were kept; 
was not within 7 A 8 Geo. 4, c. 29, s. 30. Bex v. 
Garratt, 6 Car. A P. 369. 

— — Taking — ^What is.] — Taking a rabbit in a 
wire was sufficient to constitute an offence with- 
in 5 Geo. 3, c. 14, s. 6, though the rabbit was not 
killed, and though the party never took it away. 
Bex V. Glover, B. A B. 269. 

Poachers, ot whom the prisoner was one, wrong- 
fully killed a number of rabbits upon land be- 
longing to the crown. They placed the rabbits. 

' in a ditch upon the land, some of the rabbits in 
' hags, and some strapped together. They had no 
. intention to abandon the wrongful possessiou of 
the rabbits which they had acquired by taking 
them, but put them in a ditch as a place of 
. deposi t till they could conveuiec tly xwOt’C 
I Aboab teee hoars afterward;^ the prisoner 
to remove 
liking of th^^ 
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of them was one continuous act, and that the 
removal was therefore not larceny. Meff, v. 
Townie i/, 40 L. J., M. C. 144 ; L. R. 1 0. C. 
315 ; 24 L. T. 517 ; 19 W. R. 725 ; 12 Cos, 0. 

C. 59. 

Reduction into Possession.] — The 

prisoner was employed to trap wild rabbits, and 
it was his duty to take them when trapped to 
the head keeper. Contrary to his duty he 
trapped from time to time rabbits, and took them 
to another part of the land, and placed them in a 
bag, which another keeper observing, went and 
took some of the rabbits out of the bag daring 
the prisoner's absence and nicked them, and put 
them into the bag. His reason for nicking 
them was that he might know them again. 
The prisoner afterwards took away the bag and 
the rabbits with the intention of appropriating 
them to his own use : — Held, that the act of 
the keeper in nicking the rabbits was no reduc- 
tion of them into the possession of the master, 
so as to make the prisoner guilty of stealing 
them. i?cy. y. Fetch ^ 38 L. T. 788 ; 14 Cox. 

C. C. 17. 

iv. Birch. 

Exercise of Legal Right.]— Section 23 of 24 
& 25 Viet, c. 95, does not apply where the killing 
of pigeons, though unlawful, is done by the 
party for the protection of his own property, 
and under the bona tide belief that he is acting 
in the exercise of a legal right. Tuijlor v. New- 
man, 4 B. c'c S. 09 ; 32 L. J., M. C. 180 ; 8 L. T. 
424 ; 11 W. R. 752 ; 9 Cox, C. C. 314. 

Rooks.] — Rooks at their natural liberty are 
not the subject of larceny. Ilannam v. Mochebt, 

2 B. & C. 934 ; 4 1). R. 518 ; 2 L. J. (o.s.) K. B. 
183 ; 26 R. R. 591. 

Partridges.]— /See ante, col. 1351. 

V. Fish. 

Indictment.] — Semble, an indictment on 5 
Geo. 3, c. 14, s. 1, for stealing out of a river 
running thiougli an enclosed park, need not 
have stated the ways, means, or clcvices by which 
the fish weie taken. Ilex v. Carradice, R. 6c R. 
205. 

Place where Pish are Bred, Kept, and Pre- 
served.] — On an indictment on 5 Geo. 3, c. 14, 
s. 1, for entering an enclosed park, and taking 
fish bred, kept, and preserved there, in the river 
Kent, running through the park, it appeared 
that the park was walled round, except where 
the river entered and passed out, and that there 
were fences to keep in tlie deer, that there was 
nothing to keep in the fish, that they were not 
known to breed there, that nothing was done to 
stock the river, but that- perhoiis were never 
suffered to angle in the park without leave : — 
Held, that tins was not a place where fish were 
to be considered as bred, kept, or preserved” 
W’ithin the meaning of the act, Ilj. 

Stream in Enclosed Ground.] — stream of 
■water tunning by the side of a piece of ground, 
which is enclosed on every side except that on 
which it is bounded by the water, was not a 
stream in inclosed ground, within 5 Geo. 3, c. 14, 
s. 3, so as to suWeet a person fishing therein to 
the penalty innioted by that act, LcBlie v. 
Brown, 1 Mirsli.42T j 5 Taunt. 440. 
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Proof of Offence.]— A defendant formed an 
oyster-bed in a part of the Menai Straits where 
persons had been accustomed to dredge for 
oysters- The plaintiff bought of a dredger a 
quantity of oysters, when the defendant, having 
been informed that the oysters were taken from 
his bed, gave the plaintiff into custody on a 
charge of having in his possession stolen oysters. 
The plaintiff having been discharged, brought an 
action for false imprisonment, when the defen- 
dant relied on 7 & 8 Geo. 4, c. 29, s. 36 ; and, in 
order to show that he acted hoint fide and under 
the belief that the oysters were stolen, he ten- 
dered in evidence the record of the conviction of 
a person who had shortly before been tried 
for taking oysters from the same bed of the 
defendant : — Held, that the record, merely as 
such, w^as inadmissible. Thomas v. Bmselly 9 
Ex. 764 ; 2 C. L. E. 542 ; 23 L. J., Ex. 233 ; 2 
W. R. 418. 

To try a Right.] — A person who fished in a 
fishery belonging to another, but to which he 
had a claim, for the purpObO of giving occasion 
to an action in order to try the right, was not 
liable to a penalty under 5 Geo. 3, c. 1 4. Kin- 
ncrdeif v. Ori)e, 2 Hough 517. 

Conviction — Form of.] — A conviction under 5 
Geo. 3, c. 14, for killing fish in a private river, 
without the consent of the owner, should state 
the off'ence to have been committed in an in- « 
closed ground. ^Vic^ies^\ Chitterhuch, 10 Moore, 

63 ; 2 Bmg. 483 ; 3 L. J. (O.S.) 0. R. 67. S. B., 
Rex V. Sadler, 2 Chit. 519. 

And that it was without the consent of such 
owner. Rex v. Daman, 2 B. & Aid. 378 ; 1 Chit. 
147. S. P., Rex v. Corden, 2 Burr. 2279, 

So, a conviction on the same statute, for fish- 
ing without consent of the owner, “ in part of a 
certain stream which runs between B. in the 
parish of A., in the coniily of W., and C., in the 
same paiish and county,” quashed, because it 
(lid not appear that the intermediate course of 
the stream between the two termini in which 
the offence was alleged to be committed was in 
the county of W., and within the jurisdiction of 
the convicting magistrate. Rex v. Edwards, 1 
East, 278. 

Objection to a conviction for unlawfully 
j taking and killing fish, in that it did nob allege 
that the defendant had not the licence or con- 
sent of the owner : but that it merely alleged 
that he took and killed the fish unlawfully and 
against the form of the statute, is insufficient, 
and therefore it was quashed. Rex v. Mallitison, 

2 Burr. 679 ; 2 Ld. Ken. 384. 

vi. Dogs. 

Hogs, not being the subject of larceny at com- 
mon law, were not chattels within 7 & 8 Geo. 4, 
c. 29, s. 53. Req. v. Robinson, Bell, 0. 0, 34 ; 
28 L. J., M. C. 58 ; 5 Jur. (N.S.) 203 ; 7 W. R. 
203. See 24 & 25 Viet. c. 96, s. 18. 

vii. Carcases or Shins. 

Killing with Intent to Steal.]— Where a man 
was indicted under 14 Geo. 2, c. 6, for killing 
sheep with intent to steal the whole carcase, 
proof of killing -with intent to steal part of the 
carcase was sufficient to support the charge. 
Rex V. Williams, 1 M. 0, 0. 107. 

Cutting off part of a sheep whilst it is alive 
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with intent to steal such part, will support an in- 
dictment for killing with intent to steal part of 
the carcase, if the cutting off must occasion its 
death. liex v. CJay^ E, Ac E. 387. 

On the trial of an indictment for killing a ewe 
with intent to steal the carcase, it appeared that 
the prisoner wounded the ewe by cutting her 
throat, and was then interrupted by the pro- 
secutor, and the ewe died of the wound two days 
afterwards. It was found by the jury who con- 
victed the prisoner, that he intended to steal the 
carcase of the ewe ; and the judges held the 
conviction right. Jleg. v. Sutton^ 8 Oar. & P. 291 ; 

2 Lewin, C. 0. 272 ; 2 M. C. 0. 34. 

Indictment.] — An indictment charged in the 
first count, that A. and B, killed a sheep, with 
intent to steal one of its hind legs ; and, in the 
second count, that C. received nine pounds 
weight of mutton so stolen as aforesaid ; and in 
the third count, that C. received the mutton “ of 
a certain evil-dispo«ied person,” scienter, &c. : — 
Held, that, on this foim of indictment, all the 
three prisoners might be properly convicted. Rex 
V. Wheeler, 7 Car. k. P. 170. 

viii. Fixtures. 

What is a “ Building.”] — The prisoners were 
convicted upon an indictment which charged 
them with stealing lead fixed to a certain wharf. 
It was proved that the lead stolen formed the 
gutters of two brick, timber and tile built sheds 
erected upon the prosecutor’s wharf : — Held, 
that the conviction was good, the lead being 
fixed to a building within 7 & 8 Geo. 4, c. 29, 
s. 44. Reg, v. Riee, Bell, C. 0. 87 : 28 L. J., 
M. C. 64 ; 5 Jur. (N.s.) 273 ; 7 W. E. 232 ; 8 
Cox, 0. C. 119. 

An imfinislied building, intended as a cart- 
shed, which is boarded up on all its sides, and 
has a door with a lock to it, and the frame of a 
roof with loose gorse thrown upon it, because it 
is not yet thatched, is a building wnthin 7 & 8 
Geo. 4, c. 29, s. 44. Rex v. Worrall, 7 Car. k P. 
516. 

A church was a building within 4 Geo. 2, c. 32. 
Rex V. Hlchnan, 1 Leach, C. C. 318 ; 2 East, P. 
0. 593. 8. P., Rex v. Farliev, 2 East, P. C. .192 : 

1 Leach, 0. C. 320, n. 

Metal, &c., afiOlxed to Land.] — The prisoners 
were convicted upon an indictment framed under 
7 & 8 Geo. 4, c. 29, s. 44, of stealing metal fixed 
in land. It was proved that they had stolen a 
copper sun-dial fixed upon a wooden post in a 
churchyard Held, that the conviction was ^ 
right. Reg. v. Jones, Dears, k B. 655 ; 27 L. J., 
M. 0. 171 ; 4 Jur. (KS.) 394 ; 6 "W. E. 470; 7 
Cox, 0. G. 498. 

Stealing iron rails from a tomb in a church- 
yard, not connected by any building with the 
church, was not within 4 Geo. 2, c. 32, and 21 
Geo. 3, c. 68. Rex v. RarU, 2 East, P. C. 593 : 
1 Leach, C. C. 496, n. 

Semble, that the stealing of brass fixed to 
tombstones in a churchyard was a felony under 
7 & 8 Geo. 4, c. 29, s. 44. Rex v. Bl\t% 4 Car. 
& P. 377. 

Leaden images, on pedestals, fixed in the 
ground near a summer-house, the summer-house 
being in an inclosed field (but not within the 
#a?ne inclhsure as the house), were not within 
4 Geo. 2, c. J2. Rex v. RlehmJs, E, h E. 28. 

A larceny may be committed of window sashes 
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frames, but merely fastened by laths nailed 
across the frames to prevent their shaking out ; 
as they are not fixed to the freehold. Rex 
V. Hedges, 1 Leach, C. C. 201 ; 2 East, P, C. 
590, n. 

..By whom Committed — Tenant.] — A person 
who procured possession of a house under a 
written agreement between him and the land- 
lord, for a lease of twenty-one years, with a 
fraudulent intention to steal the fixtures thereto 
belonging, was, by stealing the load affixed to 
the house, guilty of larceny on 4 Geo. 2. c. 32. 
Rex V. 2Iunday, 2 Leach, C. C. 850 : 2 East, P. 
C. .594. 

Indictment.] — An indictment for stealing a 
copper pipe fixed to the dwelling-house of A. and 
B., is not supported by proof of stealing a pipe 
fixed to two rooms of which A. and B. are 
separate tenants in the same house. Rex v. 
Fnieh, 1 M. C. C. 418. 

Evidence.] — A. was indicted at common law 
in Middlesex for larceny of lead taken from the 
roof of a church in Buckingham : — Held, not 
indictable in Middlesex as the original taking 
not being larceny, but only a statutable felony, 
the subsequent possession could not be con- 
sidered larceny. Rex v. Millar, 7 Car. k P. 665. 

In support of an indictment for stealing lead 
fixed to a dwelling-house, proof that the prose- 
cutor received the rent is sufficient pnma facie 
evidence ot his ownership. i?Y/. v. Brum mitt, 

L. & C. 9 ; 3 L. T. 079 ; 9 W.' E. 257 : 8 Cox, 
0. 0. 413. 

A person, on a count (in the usual form) for 
stealing lead affixed to a building, cannot be 
convicted of larceny ; and in order to warrant a 
conviction on such count, the jury must be satis- 
fied that he unfixed the lead from the building 
or was present aiding and assisting. Reg, v, 
Gooch, 8 Car. k; P. 293. 

ix. Trees and Plants. 

Trees — Adjoining any Dwelling-house.] — In 
7 & 8 Geo. 4, c. 29, s. 38, the words “ adjoining 
any dwelling-house” imported actual contact, 
and therefoie ground separated fiom a house by 
a narrow walk and paling with a gate in it, was 
not within their meaning. Rex Hodges, M. & 

M. 341. 

Garden— Question for Jury.] — ^MTiether 

ground is properly described as a garden within 
that section, is a question for the jury. Ib. 

Amount of Injury — How Ascertained.] — 

The 24 k 25 Viet. c. 96, s. 32, enacts, that who- 
soever shall steal or cut, destroy or damage with 
intent to steal the whole or any part of any tree, 
kc., shall (in case the value of the article or 
articles stolen, or the amount of the injury done, 
shall exceed the sum of 5Z.) be guilty of felony. 
In estimating the injury, the amount of the 
injury done to two or three trees may he added 
together, provided the trees are damaged at ohe 
and the same time, or so nearly at the same time 
; as to form one continuous transaction. Reg. v. 
i Shepherd, 37 L. J., M. C, 45 ; L. E. 1 0. C. 118 ; 

* 17L. T. 482; 16 W. E. 373 ; 11 Cox, 0. 0. U9. 

Conviction-Validity of.]-^A conviction 

; under the 7 & 8 Geo. 4, c. 29, s. 39, for 
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stealing an ash tree, the property of M., ordered 
the offender “to forfeit and pay, over and 
above the value of the tree stolen, 5^%, and for 
the value of the tree ; and also to pay 
IZ. is. 6(1. for costs, to be paid on or before March 
19th, and, in default of payment of the sums, to 
be imprisoned for one month, unless the sums 
should be sooner paid.” It was then ordered 
that the should be paid to the overseer and 
the Is. to the person aggrieved, and the 1^. is. 6d. 
should be immediately paid to ff., the complain- 
ant. The information had been laid by B. before 
one magistrate, who had gi anted a summons, and 
the case heard, and the conviction made by 
another. On an action for false imprisonment 
being brought against the convicting magistrate : 
—Held, that the conviction was not invalidated^ 
first, by reason of its not having taken place upon 
the information of the person aggrieved. 
Secondly, nor from its having taken place 
before a magistrate who did not receive the 
original information. Thiidly, nor by the mode 
of adjudicating as to the costs. Ttori/ v. 
man. 2 New Sess. Cas. 419 ; 15 M. & W 045 • 15 
L. J., M. 0. 100. 

‘ ‘ Plant ‘ ‘ Vegetable Production ’’—Young 
Pruit Trees.]— The words “ plant ” and “vege- 
table pioductioii ” in s. 42 of 7 & 8 Geo. 4, c. 29, 
did not apply to young fiuit trees. * he,r v. 
Hodges, M. M. 341. 

Cultivated Boot or Plant— Clover.]— Clover 
was a cultivated lOot or plant used for the food 
of beasts within s. 43 of 7 & 8 Geo. 4, c. 29, and 
theiefore the subject of larceny. lieq. v. Bnmlu 
3 Car. & K. 315 ; 5 Cox, C. C. 315. 

3. PERSON'S WHO MAY COMMIT OFFENCE, 

a. Clerks or Servants. 

Who are Clerks or Servants.]— On the trial 
of an indictment for larceny as scivant, it 
appeared that the prisoner lived in the house of 
the prosecutor, and acted as nurse to his .sick 
<laughter, the prisoner having board and lodging 
and occasional presents for her services, but no 
W'ages. While the prisoner was so residing, the 
prosecutor’s wife gave the prisoner money to pay 
a coal bill, which money the iii isoner kept, and 
^■ought back a forged receipt to the coal bill 
Held, that the prisoner was not the servant of 
the prosecutor, but that this was a larceny of 
the money, llvg. v. Smith. 1 Car. & K. 428. 

A person employed as a distraining broker, if 
engaged in the service of the prosecutor only, 
andjiaid a salary by him, is a servant within 24 

0 ^c 1^ ^0^5 

A member of two unenrolled benefit clubs, 
paid as secretary, and inti listed with the funds 
to deposit in the bank in the joint names of hiin- 
.self and the treasurer, dishonestly appropriating 
to himself the sums intrusted to him, cannot be 
lound guilty of laiceny as a servant. Req.y. 
Marsh, 3 F. & F. 523. 

The driver of a glass-coach hired for the day is 
not the servant of the party hiring it, so as to 
bung him within 7 & 8 Geo. 4, c. 29, s. 46. Mex 
t. Maydon, 7 Car. k P. 445. 

Jury.]— The prisoner lived 
wh Hie prosecutor as his wife, and was authorised 
y him to draw" and sigp cho(^ues and hihs ih his I 
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name, he being blind and unable to do this him- 
self. He entrusted her with a large sum of 
money to pay into the bank, which she did not 
Q'PPi'opnated it to her own use Held 
hat the question, w^hether she was a servant to 
the prosecutor, was one for the jury Rea v 
^^arren, 10 Cox, C. C. 359. 

b. Tenants or Lodg-ers. 

Of what Goods— Chattel Changed.]— The nri- 
soners were tenants and occupiers of a house in 
which W'ere certain gas-fittings belonging to a 
public company. It became necessary that a 
gas-meter should he changed, and the old one 
w^as taken dowm and left in the custody of the 
piisoners till called for by tiie company’s servant 
in the meantime they converted it to their use i 

hleld, that they could not be convicted of 
larceny. Reg, v. Matth(%9on, 5 Cox, C. C. 276. 

A tenant stealing goods from a ready-furnished 
house was not guilty of felony, wnthin 3 Will & 

9 P 2 Leach, C. C. 680 ; 

Jiiast, P. C. o86. 

c. Persons in the Public Service. 

Amount taken.]— An indictment, framed upon 
I k 6 VA ill. 4, c. 4. s. 1, alleged that A., being em- 
ployed m the public service, and intrustwl, by 
virtue of such employment, with the leceipt of 
money, the property of the Queen, fraudulently 
applied to his own use 5,00UZ. so received, and 
teloniously stole the same. It was proved that 
he w'as an officer of inland revenue, and received 
certain taxes ; that it w^as his duty to make re- 
turns to ins[)ectors, and that these returns, when 
rendered, showed a much larger balance in his 
hands than he w'as allovced to retain. At last 
his accounts w'erc examined, and a statement 
extiactcd from them was produced to him, show- 
ing a balance in his hands of 5,21 4Z. and a 
fraction, wdiich he admitted to be coircct. He 
was then asked if he wns prepared to hand over 
that balance, or any part of it, and he said lie 
wns not. He w'as then romiiidcd that there was 
a balance of 3U07. against him from the previous 
Monday, wdiich w-as a receipt day at T. A. then 
took out a sum of money less than the 390Z., and, 
oil being asked what he had done with the rest, 
said he had spent it in an unfoi'tunato specula- 
tion ; — Held, that the evidence in lespect of the 
30UZ. was sufficient to sustain a conviction. Req. 
V. 21oah, Dears. G. 0. G26 ; 25 L. J., M. G. 66 ;'2 
Jur. (N.s.) 213 ; 7 Cox, C. 0. 60 ; 4 W. K. 255. 

d. Post-OflBLce Servants and Others. 

What amounts to a Stealing.]— Fraudulently 
obtaining the mail hags by delivery fiom one in 
the post-office to the prisoner, is a stealing out 
of the post-office. Rex v. Pearce, 2 East, P. C. 
603. 

The horse mail bags, being left by the mail 
rider after he had taken posses -^ion of them for a 
temporary purpose for tw’o minute'^, wnre stolen 
during his absence :— Held, within the 52 Geo. 3, 
c. 143, s. 3. Rex v. Rohlnmi, 2 tStark. 485. 

A letter carrier, whose duty it wvas, in case he 
was unable to deliver any letter, to bring it to 
the post-office on his return from delivery, not 
having delivered a letter containing money, 
gave no account of it, and being asked why he 
had not delivered it, produced it unopened, and 
the coin safe within, from his trousers pocket, 
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stating, untruly, that the house w'here it ought assisting a post-master, at his request, in sorting 
to have been delivered was closed. Upon an the letters, steals one of them, he is liable to the 
indictment for stealing the letter, the jury severer penalties imposed by 7 Will. -I & 1 Viet, 
found him guilty, and that he detained it with c. 36, s. 26, as a person employed under the post- 
the intention of stealing it : — Held, that so office. Tteg. v. Reasony Dears. 0. C. 226 ; 2 0. 
dealing with the letter amounted to larceny. L. R. 120 ; 23 L. J., M. C. 11 ; 17 Jur. 1014; 2 
Reg. V. Pay nf 07b, L. & C. 247 ; 32 L. J., M. 0 . 29 ; W. R. 54 ; 6 Cox, C. C. 227. 

8 jur. (N.s.) 1218 ; 7 L. T. 434 ; 11 W. R. 73 ; 9 A person employed at a receiving-house of the 
Cox, 0. 0. 249. general post-office to clean boots, and to assist in 

A person employed in the post-office committed tying up the letter bag, was not a servant of the 
a mistake in the sorting of two letters containing post-office within 52 Geo. 3, c. 143, s. 2. Ress v. 
money, and he threw the letters unopened, and Pearum, 4 Car. & P. 572. 

the money, down a water-closet, in order to S. was employed by a post-mistress to carry 
avoid a penalty attached to such mistakes : — letters fi om Dursley to Berkeley, at a weekly 
Held, that there was a larceny of the letters and salary paid him by the post-mistress, but wdiich 
money, and also a secreting of the letters. Reg. was repaid to her by the post-office : — -Held, that 
V. WjjfDi, 2 Car. K. 859 ; 1 Den. C. 0.365 ; T. & ft. was a person employed by the post-office 


M, 32 ; 3 Hew ftess. Cas. 414 ; 18 L. J., M. C. 51 ; within 52 Geo. 3, c. 143, s. 2. Rex v. Salhhiry, 

13 Jur. 107 ; 3 Cox, 0. C. 271. 5 Car. & P. 155. 

To constitute the offence of stealing a letter 

from a })lace for the receipt of letters, under Receiving-Houses.] — A receiving-house was 
52 Geo. 3, c. 143, s. 2, it was essential that the not a post-office within 52 Geo. 3, c. 143, s. 2, 
letter should be carried out of the shop wdiich but it was a place for the receipt of letters, and 
was the place for the receipt of letters ; and, the whole shop was to be considered as the place 
therefore, if a person took a letter and stole its for the receipt of letters, and not the mere 
contents, without taking the letter out of the letter-box ; and. therefore, if a person took a 
shop, that was not an offence within that statute, letter and put it on the shop-counter of the 

Bex V. Pearson, 4 Car. P. 571. receiving-house or gave it to one of the persons. 

belonging to the shop there, that was a putting 
Causing Postman to intercept Letter — Princi- the letter into the post. Rex v. Pearson, 4 Car. 
pal or Accessory.] — A person who induces a & P. 572. 
servant of the Post Office to intercept and hand 

over a letter which is in coinse of transmisdon Post Letters, what are.] — The president of a 
by the po4 is either guilty of laiceny as a department in the post-office put a half-sovereign 
principal felon, or is accessory befoie the fact to into a letter, on which he wiotc a fictitious 
the larceny committed by the servant of the address, and dropped the letter, with the money 
post-office, and in either view can be convicted in it, into the letter-box of a post-office receiving- 
on an indictment charging him with larceny of house, where the prisoner was employed in the 
the letter. 2^'g. 59 L. J., M. C. 96 ; 24 service of the post-office. The prisoner stole the 

Q. B. D. 439 ; 62 L. T. 578 ; 17 Cox, C. 0. 24 ; 54 letter and money : — Held, that this was a steal- 
J, P. 615. mg of a post letter, containing money, and that 

this was not the less a post letter within 7 Will. 4, 
Servants, who are.] — ft. delivered tw’o 5Z. notes ic 1 Viet. c. 36, s. 26, because it had a fictitious* 
to D., the wife of the postmaster of C., at which address. Reg, v. Young, 2 Oar. K. 446 ; 1 Den^ 
post-office money ordeis were not granted, and C. C. 194 ; 2 Cox, 0 0. 142. 
asked her to send them by G., the letter-carrier, R., an officer in the post-office in London, 
from C. to W., in order that he might get two intending to try the honesty of G., the post- 
U. money orders for them at the W. post-office, mistress of Enstone, went to Oxford, and hav- 
D. gave these instructions to G., and put the iiig put marked money into a letter, directed 
notes, by his desiie, into his bag. G. afterwards “Thomas Hicks, Radfoid-lane, Exeter,” placed 
took the notes out of the bag, and pretended, this letter in a bundle of letters in the Oxford 
when he got to the W. post-office, that he ha(l post-office, whicli was to go to the Enstone post- 
lost them. It was found by the jury that G. office. This letter going in the bundle of letters* 


had no intention to steal the notes when they 
were given to him by D. Held, that this taking 
of the notes by G. was not a larceny, the notes 


to the Enstone post-office, G. took out the marked 
money, and denied any knowledge of the letter. 
R. neither knew any person named Thomas 


not being in his posses Jon in the course of his Hicks, nor that there was any such place as 
duty as a post-office servant. Reg. v. GUr^s, 2 Radford-lano in Exeter : — Held, that this was 
2 Oar. & K. 395 ; 1 Den. C. C. 215 ; 2 Cox, C. C. not a stealing of a post letter, hut that the taking 
236. of the money by G. was a larceny. Reg. v. Gar- 

B., post^mistress of G., received from A. a dejier, 1 Car. & K. 628. Overruled by preceding 
letter unsealed, but addressed to B., and with case. 

it 1/. for a post-office order, dd. for the poundage A post-office being at an inn, a person was sent 
on the order, Id. for the postage, and Id. for the to put a letter, containing promissory notes, into 
person who got the order, ft. gave the letter, the post. He took it to the inii, with money to 
unsealed, and the money, to the prisoner, who pre-pay the postage ; he did not put it into the 
was the letter-carrier from G. to L., telling him letter-box, but laid the letter, and the money upon 
to get the order at L. and inclose it in the letter, it, upon a table in the passage of the inn, in which 
ana post the letter at L. The prisoner d(^troyed passage the letter-box was, and he pointed out 
the letter, never procured the order, and kept the letter to the prisoner, who was a female ser- 
the money ; — Held, that he was indictable for vant at the inn, who ^aid she would “ give it to* 
stealing, embezzling and destmying a post letter, them.” The pi-isoner, who was not authorised 
he being at the time in the employ of the post- by the innkeeper, her master, to receive letters- 
office. Reg. Y, Riclierstaff, 2 Osbt. Sb K. 7Q1. for him, stole the letter and its 
If a person, while, engaged in gyatuitously that this was not a post letter 



r 
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1 Viet. c. 36, &s. 27, 28 ; and that the stealing of 
the letter and its contents by the prisoner w^as 
not an offence within either of those sections. 
Meff. V. Jlarleif^ 1 Car. k, K. 89. 

An inspector secretly put a letter, prepared for 
the purpose, containing a sovereign, amongst 
some letters, wdiich a letter-can ier, suspected of 
dishonesty, was about to sort. The letter-cairier 
stole the letter and the sovereign : — Held, not 
rightly convicted of stealing a post letter, such 
letter not having been put in the post in the 
ordinary way ; but rightly convicted of larceny 
of the sovereign, laid as the property of the Post- 
master-General. Beij. V. llatlihonp^ 2 M, C. C. 
242 ; Car. & M. 220. ' 

A. brought a letter, enclosing a 10?. note, to a 
district receiving-house, and desired that it might 
be registered. The post mistress took the money 
for the registiation, and, being bus}^ at the time, 
requested A. to call again. In the meantime she 
put the letter under a glass case, to which the 
prisoner had access. When the letter was taken 
up, for the purpose of being despatched, it was 
found that the note had been exti acted : — Held, 
that the letter %vas a post letter. Beg, v. Bofien, 
6 Cox, C. C. 293. 

A. was indicted for stealing a post letter con- 
taining money, ho being a sub-sorter at the 
general post-office. An inspector of the post- 
office had put some marked money into a letter, 
which w'as then sealed, and stamped with the 
usual postage stamp. It w'as addi essed to Mr. H., 
and delivered in at the window’ of the post-office 
to another inspector, wiio handed it to a third. 
This last locked it up for the night, and on the 
following morning gave it to a sorter, wiio, ac- 
cording to his instructions, secretly placed it 
among other letters wiiicli A. in duo couise w’ould 
have to sort. He opened and secreted the letter, 
abstracting the money, winch wms found upon 
him. It W’as no part of the ordinary duty ot 
the inspector to receive letters at the window^, 
but the wiiole scheme was arranged for the de- 
tection of A. : — Held, that he could not be con- 
victed of stealing a post letter. Beg. v. SJirj)- 
heed. Dears. C. C'. 606 ; 25 L. J., M. C. 52 ; 2 Jur 
(N.s.) 96 ; 4 W. ll. 237. 

A servant, being sent with a letter, and a 
penny to pre-pay the postage of it at a receiving- 
house, found the door shut, and in consequence 
put the penny inside the letter, and fastened it 
in by means of a pin, and then put the letter into 
an unpaid letter-box. A messenger in the general 
post-office stole this letter, with the penny in it ; 
— Held, that he might be convicted of stealing a 
post letter containing mone}^ although the money 
was not put into the letter for the purpose of 
being conveyed, by means of it, to the person to 
whom it w’as addressed. Beg. v. Mediae, Car. & 
M. 234. 

Indictment.] — A post-office order, for the pay- 
ment of dI. in the ordinary form, is a wmiTant and 
order for the payment of money, and may be so 
described in an indictment for larceny. Beg. v. 
GilchvhU 2 M. 0. C. 233 ; Car. k M. 224. 

In an indictment on 7 Will. 4 & 1 Viet. c. 36, 
f 26, for secreting a post letter, it is not necessary 
tq state the purpose for which the letter was 
^ •^Cieted. B>eg.y, Wynn^ 2 Car. & K. 8.59 ; 1 Den. 
0. ; T. & M. 32 ; 18 L. J„ M. C. .51. 

Evidence.] — Possession by a letter carrier of a 
bank note some months after it had been sent by 
post and lost, is not sufficient evidence of a 


felonious stealing by him, although not accounted 
for otherwise than by his mere assertion that he 
had found it. Beg. v. 3 F. ik K. 123. 

At the trial of a person on 52 Geo. 3, c. 143, 
s. 2, for embezzling a letter containing a bill of 
exchange, he being at the time employed under 
the post-office, it w’as sufficient to prove that such 
person acted in the service of the post-office, and 
it w’as not necessary to go into proof of his ap- 
pointment. Be,ie V. i?ms, 6 Car. k P. 606. 

On an indictment under s. 1 of 7 Geo. 3, c. 50^ 
stating the prisoner to have been employed in 
tw’o_ branches of the post-office, proof of hi& 
having been employed in either is sufficient. 
Bea* V. Ellnu, R, R. 188. 

Where a tradesman, being a district post- 
master, gave his servant, the prisoner, a paper, 
and told him to go before the magistrate to take 
the oath usually taken by persons in the employ 
of the post-office, and to get the paper properly 
filled lip, evidence that the prisoner then went 
out and shortly after returned show’ingthc paper, 
and stating that he had taken the oath, is suffi- 
cient to show that he w’as in the employ of the 
post-office. Beg. v. Simfmn, 4 Cox, 0. C. 275. 

Eetaining Post Letters.] — A letter containing 
a post-office Older, diiccteil to John Davies, was 
misdeliveicd to John Davis, one of the prisoners. 
Not being able to read, he took it to W. D., the 
other piisoner, who lead it to him. He then said 
the letter and order w ere not for him, but was 
advised by W. D. to keep them and get the money. 
Both prisoncis then w’ent to the post-office, ob- 
tamc(l the money, and appiopriated it to their 
own use Held, that a conviction for larceny of 
the Older couUl not be supportetl. Bej. v. 

Dears. C. C. 640 ; 25 L. J., M. C. 91 ; 2 Jur. 
(N.S.) 478 ; 4 W. R. 492 ; 7 Cox, C. C. 104. See 
7 Will. 4 &; 1 Viet. c. 36, s. 31. 

Where a letter enclosing a cheque W'as directed 
to James Mucklow’, 8t. Martin\s-lane, Biiming- 
ham, and no person of that name liveil there, but 
the piisoner lived about ten yards from St. 
Mai tin’s -lane, and another James Miicklow lived 
in New’ Hall-street ; and the prisoner, in conse- 
quence of a mC'Sage left by the postman, got the 
letter from the post-office, and appropriated the 
cheque to his owui use : — Held, that it w’as not a 
felonious taking. Bex v. MueUoii\ Car. C. L. 
280 ; 1 M. 0. C, 160, 

e. Fraudulent Bailees. 

Who is a Bailee — Keeper of Shire-hall.]— A 

hall-keeper appointed by the justices is not 
bailee of any of the contents of the shire -hall, 
but is the servant of the inhabitants, and, if he 
converts to his owm use any of the property 
committed to his care, he may be indicted for 
larceny. Beg. v. Woibow, o Cox, C. C. 346. 

Infant over Fourteen.] — An infant over 

fourteen years of age fiaudulently converted 
to his own use goods w’hich had been delivered 
to him by the owner under an agreement for 
the hire of the same : — Held, that he was rightly 
convicted of larceny as a bailee of the goods 
under 24 & 25 Vict. c. 96, s. 3, Beg. v. 
McDonald, 15 Q. B. D. 323 ; 52 L. T. 583 ; 33 
W. R. 735 ; 15 Cox, 0, C. 757 ; 49 J. P. 695— 
C. 0, R. 

Receiving Money on behalf of Another.] 

— A person who reoeives money on behalf of 
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another, does not thereby become a bailee of bailee. JRcf/, v. Barln^ l-l L. T. 491 ; 14 W. R. 
the money. Beg. v. Iloare.^ 1 F. ic F. G47. 679 ; 10 Cox, C. C. 239. 

A prisoner was convicted of larceny under the 

following circumstances The prosecutor gave a Delivery of Goods for Sale.]— A person 

mare of "his into the care of the prisoner, telling delivered two brooches to the prisoner to sell 
him that it was to be sold on the next Wednes- for him at 200?. for one and 1157. for the other, 
day. On the next Wednesday the prosecutor did and he was to have them for a week for that 
not go himself to sell his mare, but sent his wife, purpose ; but two or three days’ grace might be 
who went to where the prisoner was and saw him allowed. After ten days had elap^sed, he sold 
riding the marc about a horse fair, and sell her them, with other jewellery, for 250/., but ar- 
to a thiid party, and receive on such sale some ranged with the vendee that he might redeem 
money. The prosecutor’s wife after such sale the brooches for 1107. before September: — Held, 
asked the prisoner to give her the money, saying that this amounted to a fraudulent conversion 
she would pay his expenses. This the prisoner of the brooches to his own use by a bailee with- 
declined to do, and eventually he absconded in 24 & 25 Yict. c. 96, s. 3, Beg. v. Jlendcvm^ 


with the money and without accounting : — 
Hehl (Stephen, J., dissenting), that there was 


11 Cox, C. C. 593 ; 23 L. T. 628. 

A ti aveller was entrusted with pieces of silk 


evidence that the prisoner was a bailee of the (about 95 yds. each) to carry about with him for 
money thus paid to him, and that the conviction sale to such customers as he might procure. It 
could be supported. Beg. v. Bmdtn, 53 L. J., was his duty to send by the next post after sale 
M. C. 132; 13 Q. B. D. 29; 50 L. T. 427; 32 the names and addresses of the customers to 


W. R. 722 ; 15 Cox, C. 0. 450 ; 48 J. P. 470— whom any might have been sold, and the imm- 
0, 0, beis, quantities, and prices of the silk sold. All 

goods not so accounted for remained in Ins hands 

Receiving Money to buy Groods.] — The and were considered by his employers as stock. 

piosecutor gave the prisoner money to buj’' half At the end of each half-year it was his duty to 
a ton of coals for him. He bought the coals, send in an account for the entire six nmiiths, 
and took a receipt in his own name, and used and to return the unsold silk. Within six 
his o%^n hoi se and cart to fetch them, but on the months after four pieces of silk had been 
way home he appropiiated a portion of the coals delivered to him, the traveller rendered an 
to his own use, and afterwaids pretended to the account of the same, and entered them as sold 
prosecutor that he had delivered to him the full to two poisons, with instructions to his em- 
quantity ; — PTeld, that even if it was necessary ployers to send invoices to the alleged customers, 
to show a specific appiopriation of the coals to It turned out that tins was false, and that he had 
the prosecutor, there was sufficient evidence of appropriated the silk to his own use •. — Held, 
such appiopriation, and that the prisoner was that he could be properly convicted of larceny 
rightlv convicted of larceny as a bailee. Beg.Y. as a bailee. I^eg. y. BieJnnond, 2d Ij. T. iOB ; 12 
Bunhall, L. & C. 371 ; 33 L. J., M. C. 75 ; 10 Cox, C. C. 495. 

Jur. (N.s.) 216 ; 9 L. T. 778 ; 12 W. R. 414 ; „ . * 

9 Cox C. C. 419. Delivery of Animals to Sell,] — A drover 

A carrier who, lecciving money to procure employed to drive pigs and paid the expenses of 
goods, obtained and duly delivcicd the goods, driving them, being paid vyages by the day, but 
but fraudulently retained the money, may be having the liberty of driving the cattle^ of any 
convicted of larceny as a bailee. Beq. v. WelU. other peison, is a bailee. Beg. v. //c//, T. & M. 

1 F. & F. 109. ' 209 ; 1 Den. C. C. 602 ; 2 Car. & K. 983 ; 3 Cox, 

The prisoner was employed by the prosecutor C. 0. 582 ; 14 Jur. 154. Ami ante, cols, 

to fetch coals from C. Befoie each journey the 1340, et &c(i. 
prosecutor made up to the piisoner 247., out of 

which he was to pay for the coals, keep 23,?. for Delivery of Security.] — Where a person 

himself, and if the price of the coal, with the has been entrusted by another with a valuable 
23,?., did not amount to 247., to keep the balance secuiity, with authority and instructions to raise 
in hand to the credit of the next journey. It thereon a loan for that other person, and having 

was the prisoner’s duty to pay for the coal as he eft'ected the loan and received the proceeds in 

obtained it with the money icceived from the cash misappropriates the latter to his own use, 
prosecutor; and the prosecutor did not know pi oof of thcbo tacts constitutes evidence on which 
but that he did so ; but provided he was sup- he may be convicted of larceny as a bailee of the 
plied with the coal, and not required to pay money received. Beg. v. IIoUoiDag i^Goeenior)^ 

more than the proper piico for it, it was im- 66 L. J., Q. B. 830 ; 77 L. T. 247, 

material to the prosecutor in what manner the 

prisoner paid for it. On the 2l)th March, the Delivery of Bills of Exchange to get 

prisoner had a balance of 37. in hand, and the Discounted.] — The prosecutor asked prisoner if 
prosecutor gave him 217. to make up 247. for the he could get bills of exchange discounted, and 
next journey. The prisoner did not buy any prisoner replied that if prosecutor was a person 
coal, but fxaudulently appropriated it Held, of credit he could get his discounted. Three bills 


that a conviction for larceny of the 217. as a were then drawn by prisoner payable to his 
bailee was right. Beg. v, Aden.^ 29 L. T. 467 ; order, which prosecutor accepted, and delivered 
12 Cox, C. C. 512. to the prisoner to get discounted. The proceeds 

of the discounting were to be handed to the 

Carrier selling part of Goods.] — A carrier prosecutor, less the prisoner’s commission, Or the 

qmployod by the prosecutor to deliver in his (the bills to be returned. The prisoner being pressed 
prisoner’s) cart a boat’s cargo of coals to persons by a creditor for a debt, less than the amount of 
named in a list, to whom only he was authorised the bill indorsed to him, gave oiie of the bills in 
to deliver them, and having fraudulently sold payment, representing it as his own hill, ^ and 


of the coals, and appropriated the pro- asking the creditor to discount the 

1C Ti-rrinm*! xr /'/•iTvvnV+'ia/l nf lai-'/'cmxr oo <a Tiill Viill xvne nnt 


, is properly convi 









of larceny as 




The bill was not ' 
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tion of the creditor’s discounting the balance ; 
and the jury found that it was the prisoner’s 
intention, when he indorsed the bill, to pass the 
property in it absolutely to the creditor : — Held, 
that he might properly be convicted of larceny 
as a bailee of a bill of exchange under & 25 
Viet. c. s. 3. v. Oxenliavi^ 4(5 L. J. G 
125 ; 35 L. T. 490 13 Cox, C. C. 349. 

Delivery of Bills of Exchange for Par- 
ticular Purpose.] — Whilst in treaty with Me'.srs. 
G. & P. for the sale and transfer of a public- 
house licence, the i)risoner was required by them 
to give security for the purchase money before 
they would assist him in procuring a transfer. 
To enable him to give the required security, the 
prosecutor accepted three bills of exchange 
drawn upon him by the prisoner, which Ihe 
latter was to dciiosit with G. k P. by way of 
security, and not negotiate or use for any other 
purpose, and if the transfer was not effected, 
was to return to the prosecutor. The prisoner, 
instead of depositing them with G. & P., con- 
verted two of them to his own use : — Held, that 
he was not a bailee within s. 3 of 24 & 25 Vict. 
c. 9G, and could not be convicted under that 
section. Reg. v. 695, scr, 13 Cox, C. C. 187. 

Trustee of Eriendly Society.] — A., who 

wars a trustee of a friendly society, was appointed 
by a resolution of the societ}’’ to receive money 
from the treasurer, and carry it to the bank. 
He received the money from the treasurer’s 
clerk, but instead of taking it to the bank, he 
applied it to his own purposes. He was indicted 
for stealing, as bailee of the money of the trea- 
surer, and also for a common law larceny, the 
money being laid as that of the treasurer. The 
18 A 19 Vict. c. 63, s. 18, vests the property of 
friendly societies in the trustees, and directs that 
in all indictments the property shall be laid in 
their names : — field, that A. could not be con- 
victed of larceny as a bailee. Reg. v. Lime., 
Bell, C. C. 259 ; 29 L. J., M. C. 132 ; 6 Jur. (K.S.) 
513 ; 2 L. T. 254 ; 8 W. K. 422 ; 8 Cox, G. C. 
302. 

A member of two unenrolled benefit clubs, 
paid as secretary, and intrusted with the funds 
to deposit in the bank in the joint names of him- 
self and the treasurer, dishonestly appropriating 
to himself the sums intrusted to him, cannot be 
found guilty of larceny as a bailee. Reg. v. 
Marsh., 3 F. & F. 523. 

Where Summary Proceedings.] — Boot 

and shoe manufacturers gave out to their work- 
men leather and materials to bo worked up, which 
were entered in the men’s books and charged to 
their debit. The men might either take them to 
their own homes to work up, or work them up 
upon the prosecutors’ premises ; but in the latter 
case they paid for the seats provided for them. 
When the work was done, they received a receipt 
for the delivery of the leather and materials and 
payment of the work. If the leather and mate- 
rials were not re-delivered, they were required to 
be paid for. The prisoner Haynes was in the 
prosecutors’ employ, and received materials for 
twelve pairs of boots ; he did some work upon 
them, but instead of returning them, sold them 
to the^ prisoner Warner. These materials were 
ehtered in the prosecutors’ books to Haynes’ 
debit, but omitted by mistake to be entered in 
Haynes’ book : — Held, that Haynes could not be 
convicted of larceny as a bailee, under 24 & 25 


Vict. c. 96, s. 3, as the offence of which he had 
been guilty was punishable summarily under 13 
Geo. 2, c. 8. Reg. v. JDagms, 29 L. T. 468 • 12 
Cox, C. G. 514. 

Whether Wife can be a Bailee.] —B. was 

charged with larceny as a bailee. B. was a 
married woman, living with her husband, and at 
the request of a lodger in her husband’s house 
took charge of his box, containing money. She 
afterwards fraudulently stole the money, and 
converted it to her own use. The husband knew 
nothing whatever of the transaction Held, 
that she was guilty of larceny as a bailee. Reg. 

V. Rohmi, L. & C. 93; 31 L. J., M. C. 22 ; B 
Jur. (N.s.) 64 ; 5 L. T. 402 ; 10 W. R. 61 ; 9 Cox, 
C. C. 29. 

Where husband and wife were jointly indicted 
for larceny, as bailees, and it was proved that 
they took charge of the property, but the wife 
alone disposed of it afterwards Held, that 
neither could be convicted ; the wife, because 
she could not be a bailee ; the husband, because 
he was not pioved to have taken part in the con- 
veibion. Reg. v. Demnour, 8 Cox, C. G. 440. 
Rut see preceding case. 

Deed Entrusted to a Professional Person 

for the purpose of Transfer of Mortgage. ]—The 
prosecutor advanced money to the prisoner, a 
solicitor’s clerk, upon the deposit of a deed con- 
veying the equity of redemption to the prisoner 
in^ a house of his own, and subsequently he ob- 
tained a legal mortgage from him as security for 
the sums so advanced. The prisoner then ob- 
tained from the prosecutor the deed conveying 
the equity of redemption on the representation 
that he had found a person who would take a 
transfer of the mortgage. The prisoner then 
obtained 14UZ. from another person on the de- 
posit of the deed with him without notice of the 
prosecutor’s mortgage, and appropriated the 
money to his own use. The judge at the trial 
directed the jury that the prisoner was a bailee 
of the deed, and the jury found that he had 
fraudulently converted it to his own use: — 
Held, that the direction was right, and that the 
prisoner was properly convicted of larceny as a 
bailee. Reg. v. Tonhinson, 44 L. T.821 ; 14 Cox, 
C. C. G03 ; 45 J. P. 814. 

Possession obtained by Bailee bona fide — Sub- 
sequent Eelonions Intent.] — See ante, col. 1336. 

Special Property in Groods determined by Un- 
lawful Acts.] — See ante, col. 1347. 

Bailment — Return of Specific Things.] — A. 

bailment under s. 4 of tbe Fraudulent Trustee 
Act, 1857, has reference to something deposited 
with another to be returned in specie, and does 
not apply to the case of a treasurer of a money 
club, who is under no obligation to return to the 
members the specific coins intrusted to him. 
Reg. V. Hassall, L. & C. 58 ; 30 L. J., M. 0. 175 ; 

7 Jur. (N.S.) 1064 ; 4 L. T. 561 ; 9 W. R. 708 ; 

8 Cox, 0. C. 491. S, P., Reg. v. GarreU, 2 F. & 
F. 14 ; 8 Cox, C. C. 368 ; and Reg. v. 

14 W. R. 848— Ir. G. C. R. 

Assent of Bailor.] — ^A., being somewhat 

tipsy, lay on the ground, partly asleep, and while 
in that state saw the prisoner take his watch out 
of his pocket, which he took no steps to prevent, 
believing that the prisoner, with whom he had 
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been acquainted for some time, was acting solely t 
from friendly motives : — Held, that this evidence S 
disclosed a sufficient bailment to bring the case 
within s. 4 of the Fraudulent Trustee Act, 1857. 
JReg. V. MeeveSj 5 Jur. (n.S.) 716. I 

s 

Money obtained by Fraud.]— An indict- v 

ment charged the prisoner with obtaining 2lU. 5,s*., r 
the moneys of H., by false pictences. According 1 
to the prosecutor’s evidence, he was induced to } 
part with the money on the prisoner’s statement s 
that he was to pay 135/. for a pair of carriage 1 
hoi'scs. No such averment was contained in the t 
indictment. It was urged that the piisoner \ 
might be convicted of larceny as a bailee ; but i 
the money having been obtained by fraud, and 
the prosecutor having parted with all control as s 
well over it as with the possession : — Held, that 1 
there was no bailment, and that he could not be < 
convicted. Reg. v. Hunt, 8 Cox, C. C, 495. t 

1 

By Licence.] — A bailment under the 21 1 

& 22 Viet. c. 54, s. 4, does not necessarily mean 1 
a bailment by contract, but a bailment by licence ; 
is sufficient — per Martin, B. Reg. v. Rotsnii^ L. i 
& C. 93 ; 31 L. J., M. C. 22 ; 8 Jur. (N.S.) 64 ; 5 
L. T. 402 ; 10 W. E. 61 ; 9 Cox, C. 0. 29. : 

No Contract concluded or made.] — The 

prisoner found two heifers which had strayed, 
and put them on his own marshes to graze. 
.Soon afterwards he wms informed by S. that they 
had been put on B.’s marshes and had strayed, , 
and a few days after that they belonged to H. 
The prisoner left them on his marshes tor a day 
or two, and then sent them to a long distance as 
his own propel ty. He then told S. that he had 
lost them, and denied all knowledge of them. The 
jury found, 1 . That at the time the prisoner found 
the heifers he had reasonable expectation that 
the owner could be found, and that he did not 
believe that they had been abandoned by the 
owner. 2. That at the time of finding them he 
did not Intend to steal them, but that the inten- 
tion to steal them came on him subsequently. 3. 
That the prisoner when he sent them away did 
so for the purpose and with the intention of 
depriving the owner of them, and appropriating 
them to his own use : — Held, that a conviction 
of larceny, or of larceny as bailee, could not be 
sustained under the above circumstances. Beg. 
V. Matthews, 28 L. T. 645 ; 12 Cox, C. 0. 489. 

The owner of a wreck contracted with A. to 
salve the property. A. entered into a sub-con- 
tract with B. to do the work, B. allowing his son, 
the prisoner, to have charge of the wreck in his 
absence. The prisoner corresponded with A. as 
to the sale of salvage, and was addressed by A. 
as a responsible party under the contract, though 
A. stated that he considered B. as the party 
liable on the contract : — Held, that the prisoner 
was a bailee within s. 3 of the Larceny Act. 
Reg. V. Clegg, 11 Cox, C. C. 212 ; Ir, E. 3 C. L. 

16i 

Indictment— Form.] — A. bailee charged with 
fraudulently converting bailed property under 
20 & 21 Viet. c. 64, s. 4, was indicted in the 
.ordinary form as for larceny, with a conclusion 
^ contra formam : — Held, good. Beg, v. Haigh, 

; 7 Cox, 0. C, 403. 

fs^fe|a©nce,] — To sustain a charge of larceny by 
a bailee it is necessary to prove Some act of 
. conversion inconsistent with the 


bailment. Reg. v. Jaehson, 9 Cox, C. C. 505. 
Bee B^g. v. Weehei., 10 Cox, 0. C. 224. 

Intent — Fraudulent Conversion.] — 

Prisoner, a travelling watchmaker, on two 
separate occasions received from different persons 
watches which he was to repair. One of the 
wmtclies was pledged by the prisoner in Novem- 
ber, 1886, and the" other before Christmas in that 
year. Upon pledging the first w'atcli the prisoner 
stated that he only wnaiited the money for which 
he pledged it temporarily. And upon pledging 
the second watch he requested the person with 
whom he pledged it not to part with it, as it was 
not his property. Upon an indictment under 24 
tSi 25 Vict. c. 96, s. 3, for the fraudulent conver- 
sion of the watches by the piisoner while a 
bailee thereof : — Held, that there was some 
evidence of a fraudulent conversion, i.e. an in- 
tention on the part of the prisoner to deprive the 
prosecutors permanently of their pioperty, there 
being no evidence that any effort bad been made 
bj^ the prisoner to redeem the watches ; and he 
never having shown any intention, beyond the 
statements referred to, of doiim so. Reg. v. 
Wgim, 56 L. T. 749 ; 16 Cox, C. C. 231 ; 52 J.P. 
55— C. C. R. 

f. Wife Taking Husband’s G-oods. 

See causes ante, cols. 1318, 1338, 1339. 


4. TAKIi^CI IN 


Particulae 

Methods. 


a. From the Person. 

i. Witho^it Violence. 

What a sufficient Asportation.] — See cases 
ante, col. 1345. 

What is.] — A. asked B. what time it was, and 
B. took out his watch to tell him, holding his 
watch loosol}^ in both hands. A. caught hold of 
the ribbon and key attached to the watch and 
snatched it from B., and made off with it : — 
Held, no robbery, but a stealing from the person. 
Beg. V. Mails, 2 Car. & K. 214. 

On a trial for robbery and stealing from the 
person, it was proved that the prosecutor, who 
was paralysed, received, whilst sitting on a sofa 
ill his room, a violent blow on the heaci from one 
of the prisoners, whilst the other went to a cup- 
board in the same room and stole therefrom 
a cash-box '.—Held, that it w&s a question for 
the jury whether the cash-box was at the time 
under the protection of the piosecutor. If so, . 
the charge of stealing from the person would be 
sustained. Beg. v. Selwag, 8 Cox, 0, C. 235. 

A man went to bed with a prostitute, having 
put his watch in his hat on the table ; the 
woman stole the watch while he was asleep : — 
Held, that the offence was not a stealing from 
the person. Beg. y. Hamilton, 8 Car. k P. 49. 

ludictmeut.] — An indictment for larceny from 
the person need not negative the force or fear 
necessary to constitute robbery. On such an in- 
dictment the prisoner will not be entitled to an 
acquittal if it appears that the offence was reaffy 
robbery. Bex v. Pearce, R. k R. 174 ; 2 Leach, 
0. 0. 1946. S. P., Bex v, BoMmtm, B. k 5,321.^ 

Evideuce that Ptoperl^ iu 
3siou.] — In a 
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person, where the property alleged to have been 
stolen has not been seen or known to be safe 
immediately before the robbery, if there is any 
evidence on the subject, it is for the jury to say 
whether the property really was in a 'position to 
be stolen as alleged. Her/, v. WiUiin,s\ 10 Cox 
C. C. 303. 

ii. If ith f loleacf? — IlohheTy. 

a. The Offence. 

Taking— What is.]— If a robber takes a pinse 
of money from a person and restores it to him 
immediately, sa 3 ing, “If value your purse 
take it back and give me the conteiits,” but is 
apprehended before the money is delivered to 
him, yet the crime is complete'd. Jfea* v Peat 

1 Leach, C, G. 228 ; 2 East, P. C. 357. * ’ 

Carrying away— What is.]— To remove an 
ear-ring from the curls of a lady’s hair, where it 
had accidentally been fixed, is a sufficient carrying 
away. Bex v. Lapicr, 1 Leach, C. C. 320 ; 2 
East, P. 0. 557, 70S. 

Bodily rear— No Threats.]— Taking monev 
from a ivoman at the time of an attempt to 
commit a rape amounts to robbery, although 
there was no demand of money made by the 
prisoner, and it was clear!}' his original intent 
only to commit a rape. Rex v. MaMam, 2 
East, P.C. 711. 

Where money w^as given to one of the mob 
during the riots in London, in 1 780, upon knock- 
ing at the prosecutor’s door in a menacing 
manner Held, that it was robbery. Bex v. 
Taplht, 2 East, P. C. 712. 

In Case of Threats.] — ^Where the prisoners 

threatened to bring a mob from Birmingham 
(then in a state of riot and disturbance), and 
burn the prosecutor’s house if he did not give them 
money, and he did so under fear of that threat : — 
Held, a robbery. Bex v. A^stlea, 2 East, P. C. 
729 ; Bex v. Brninf 2 East, P. G. 731. 

So it was held in the case of a threat to tear 
down corn, and level the house. Bex v. Simo}i6\ 

2 East, P. C. 731. 

If a person by force or threats compels another 
to give him goods, and by wmy of colour obliges 
him to take, or if he offers, less than the value, it 
is robbery. Jtex v. Bhiinm, 2 East, P. C. 712. 
S. P., Bex V. Sj?e?ieer, 2 East, P. 0, 712. 

Threat of Legal Imprisonment.]— Where 

persons under pretence of an auction got a 
woman into a house, and compelled her, by 
threats of carrying her before a magistrate and 
to prison for not paying for a lot pretended to 
have been bid for by her, to pay them one shilling 
through fear of prison, and for the purpose of 
obtaining her liberation, but without any fear of 
any other personal violence : — Held, not robbeiy, 
but only duress. Bex v. Wood, 2 East, P. C. 
732. See now 24 & 25 Viet. c. 96, s. 45. 

To obtain money by a threat to send for a con- 
stable, and take the party before a magistrate, 
ma thence to prison, is not robbery ; for the 
thr^^t of legal imprisonment ought not so to 
any mind as to induce the person to part 
^ Ii ^ property. Bex v. Xnewland, 2 Leach, 
Cb d. 721 ; 2 East, P. C. 732. 

TJ is sufficient to constitute 

ODoery.] Suddenly snatching a bundle from 
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prisoner ran past him, 
is only larceny, as there was not a sufficient 
(logi-ce of force and teiTor to constitute rohberv 
T. 1 Leach, C. C. 287 S F 

V. 1 Leach, C. C. 290, n. ; Jiexv 

Steward, 2 East, P. 0. 702. ' 

Blit snatching an article from a man will con- 
stitute robbery, if it is .so attached to hr„ 
B. ”419 I’cristance. v. Mamn., 

tn? riiBes hold of goods attached to 

stiL^MoT Vd’® prosecutor, and there is a 
possession of them, this is 
loDOery. Mex v. Datka, 2 East, P C 7U9 

“ ear-ring from the ear of a lady, 

, W? rirteot to steal it, is a sufficient 

tle^iec of ^ loleiice to constitute robbery. Rex v 
L^er, 1 Leach, G. 0. 320; 2 East, P. 0.557,* 

To snatch a diamond pin from the head-dress 
force as to remove it with 
part of the hair from the place in which it was 
i^ecl, IS a sufficient violence to constitute rohberv. 
Bex V. Jloore, 1 Leach, G. 0. 33.') 

_ Snatching property from the hand of another 
IS not sufficient force to constitute highv^ay roh- 

n n' 1 Leach, 0. C. 290 ; 2 East, 

i . C. /02. ’ 

To constitute the crime of highway robbery, the 
Torceused must be force -with intent tooverijower 
the party, and prevent his I’e&istancc ; and if the 
force used is not with that intent, hut only to get 
possession of the property of the party attacked, it 
P GmAI, 1 0ar.& 

A. asked B. what o’clock it was, and B.took 
out his watch to tell him, holding his watch 
loosely 111 both his hands. A. caught hold of the 
ribbon and key attached to the watch and 
snatched it from R., and made off with it 
Held, no robbery, but a stealing from the person. 
Bey. V. ir cdh, 2 Car. & K. 214. 

Excessive Force by Officers.]— If a bailiff 
handcuffs a prisoner, under pretence of carrying 
him to prison with greater safety, and by means 
of this violence extorts mone}^, he is guilty of 
robbery. Bex v. Gascoigne, 1 Leach, C. C. 280 : 

2 East, P. C. 709. 

Threat to Charge with ITuuatural Crime.] 

If the property is not taken in violence, nor 
parted with through fear, it is no robbery ; though 
there was sufficient legal and reasonable ground 
for fear, as upon a threat to charge one with an 
uimatimal crime, Bex v. Beane, 2 East, P. 0 
734 ; 2 Leach, 0. C. 616. 

The crime of robbery may' be enmmitted by • 
obtaining money from a man, by threatening to 
charge him with having been guilty of sodomi- 
tical practices. Bex v. Jones, 1 Leach, 0. C. 
139. 

To obtain money from a person against his 
will,^ by threatening to carry him before a 
magistrate, and to accuse him of unnatural 
practices, amounts to robbery, tliougb no actual 
or personal violence is used. Bex v. Donnalhj, 1 
Leach, G. 0. 193 ; 2 East, P. 0. 713, 783. 

It is equally a robbery to extort money from a 
person, by threatening to accuse him of an un- 
natural crime, whether the party so threatened 
has been guilty of such crime or not. Bex v. 
Gardner, 1 Car. & P. 479. 

If a man obtains property from another by 
accusing him of having been guilty of an un- 
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natural crime it will amount to robbery, although the peraonal custody of A. y. Fallows, !> 

Car-& P.508 Sed qu*^e See . 

threatening a chai ge of y. 9- owner’s presence ; it need not be taken 

J jyt. u ^01. fnhbnro-p a from his person: provided there be violence to 

crstraint upon his person. Rex Cannon, ■&. v. ^my, 2 East, P. C. 708. 

What Property the Subject of Eobbery.]— A. 

See also post, col. 1380 et seq. was attacked by robbers, who, after using very 

great violence towards him, took from him a 
■■ Threat must be immediately before Thing piece of paper, on which was written a memo- 
taken 1— To constitute robbery by taking money i-andum respecting some money that a person 
from another upon a threat of charging him with p|ni :— Held, robbery. Bcio v. BlngleAj, 5 

an unnatural crime, the money must be taken ^ 602. 

immediately upon the threat made, and not ^ ^ 

after the parties have separated, and there has Parties — Common Intent.]— If a gang ot 
been time for the prosecutor to deliberate and poachers attack a gamekeeper and leave him 
procure assistance, jtese v. Jaclison,j 1 East, P. C. gcnsdcss on the ground, and one ot them returns 
Ad. xxi. ; 1 Leach, C. C. 193, n. ; 2 Leach, C. C. steals his money Held, that one only can 
613 n be convicted of the robbery, as it was not in 

’ * pursuance of any common intent. RexY.Haio- 

Threat to accuse Husband of Indecent Assault.] 3 C. & P. 392. 

Obtaining money from a ivoman by threaten- 
ing to accuse her husband of an indecent assault Porce must be Esed with Intent to Eob.] — In 
is not robbery. jRea? v. 5 Car. & P. 518; o^der to constitute the oft’ence of robbery, not 

1 M. & Kob. 257. only force must be employed by the party 

charged therewith, but it is necessary to show 
Pear of losing Character or Place.] — ^Where that that force was used with the intent te accoin- 
obtained bv calling a man a sodomite pHsh the robbery. Beg. v. Edwards, 1 Cox, C. C. 


b. Indictment. 

Oifensive Weapon.]— An indictment for a 
highway robbery must state that the assault was 
feloniously made with an offensive weapon. 
Bex V. PelfrymcLJi, 2 Leach, C. C. 563 ; 2 East, 
P. 0. 783. 

Violently.]— An indictment for robbery need 
not have the word “violently”; but it must 
appear upon the whole statement that violence 
was used. Bex v. Switlh, 2 East, P. C. 784. 

Who may be Convicted.]— A. and B. were in- 
dicted for the offence of robbery. The jury 
found that A. took the property of the prosecutor 
from him by violence, and that B. was present 
during part of the time, and that he was a party, 
with A., to a design to bring the prosecutor to 
the pla-ce where he was robbed by A., and to ob- 
tain property from him on a false charge of an 
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passing Of the statute, under the circumstances 
of the case, be convicted on an indictment charer 
ing the offence of robbery. lieg. y, Taunton Q 
Car. & P. 309 ; 2 M. C. C. 118. ’ 

Where several are indicted for robbery it is 
not necessary to aver that they were together 
but where one only of the party is indicated it 
ought to be averred that he committed the 
offence “ together with others.” v naiTpfo 
2 Lewii^ a C. 271. See y. Bamsde^'^i 
OoXj Cj. 0* 0 7* 

Eohhery from Two Persons at Same Time- 
Election. ]~-An indictment for robbery, which 
charges the prisoners with having assaulted G P 
and H._ P., and stolen 2.s*. from G." P. and Is. from 
H. P., is correct, if the robbing of G. P. andH P 
was all one act;' and, if it were so, the counsci 
for the prosecution will not be put to elect Ben 
V. mddirn, Car. & M. 634. 

c. Evidence. 

What Admissible.] — On an indictment for 
robbery, the declaration in articulo mortis of the 
party robbed is not admissible in evidence. Bex 
V. Lloyd, 4 Car. &; P. 238. 

_ Other Cases.]— A. and B., when riding in 
a gig together, were robbed at the same time A. 
of his money, B. of his watch, and violence uWd 
towards both. There was an indictment for the 
robbing of A., and another indictment for the 
robbing of B. :— Held, that, on the trial of the 
ffrst indictment, evidence might be given of the 
fact of the loss of the watch by B., and that it 
w’-as found on one of the prisoners, but that no 
evidence ought to be given of any violence* 
■offered to B. by the robbers. Bex v. Boone n 7 
Car. & P. 617. 

If persons who had formed part of a mob ob- 
. tamed money from a party by advising him to 
give money to the mob, and are indicted for this 
as a robbery, the prosecutor, to show that this 
■was not bond fide advice, may give evidence of 
demands of money made by the same mob at 
other places, before or afterwards in the course 
of the same day, if any of the prisoners were 
present on those occasions. Bex y. WhiJwo?'tL 
4 Car. & P. 444. ’ 

Suificiency— Footmarks.]— Evidence of foot- 
marks is, per se, insufficient evidence on which 
to convict of a robbery. Bey. y. JBriUon, 1 P. & 
E. 354. 

d. Trial. 

Verdict -Comnioii Assault.] — Prisonex’s were 
indicted for feloniously assaulting the prosecutor 
with intent to rob him. The jury found them 
guilty of an assault, but negatived the intent 
charged : Held, that they could not be convicted 
■on this indictment and finding of a common 
assault. Bey. v. Woodliall, 12 Cox, 0. C. 240. 

-« — Independent Assault unconnected with 
.Kohbery.] — A., B. and C. were indicted for having 
robbed and beaten D. A. knocked D. down, and 
It was imputed that B. and C. stole the property 
■from his pockets :-~Held, that if B. and C. stole ‘ 
not participate in the 
robbery, A. could not be convicted of an assault, 

' as the assault committed by him was an indepen- 
dent assault unconnected with the robbery ; but 
that, if the jury thought that D. was not robbed 

irr\T Trr 


’ 7 1='®“ assaulted 

; 2 might find all guilty of the 

^ K. 694 ; 3 Cox, 

! ?",®‘amal)le.]— An indictment for 

. lobbeiy charg^ that A. and B. together aasaulted 
' n i‘<^bbed him of his watch. At the trial 
’ .1 and there was no evidence of 

the felony, but a witness sayr C. on the ground 
on the night in question, and several persons 
lound him abusing him, and this witness saw A 
■ strike C The jury convicted A. of an assault, 

1 but said that they were not satisfied that A. had 
any intent to rob C. : — Held, that the conviction 

2 Car.&K.193; 1 Den. 
0. C. 18.5 ; 2 Cox, C. C. 22. • 

^ The prisoners were indicted for robbery • the 
jury acquitted them of the robbery, but found 
that the pnsonei-s were guilty of assaulting and 
be,^.ing the prosecutor with intent to rob him : 
—Held, that the jury were not justified in find- 
mg this verdict, and that the judgment must be 
aiTested, as the assaults contemplated by 7 Will. 
4 & 1 Yict. c. 85, s. 11, were misdemeanours, and 
as the ]ury had found the prisoners guilty of a 
felony yffiich was not in the indictment. Ben. 
y Beid, T. & M. 431 ; 2 Den. C. C. 88 ; 20 L. J 
M. C. 67 ; 15 Jur. 181 ; 5 Cox, 0. C. 104. ’ 

_ Burglariously breaking and entering a dwell- 
ing-house with intent to commit a rape, was 
not a crime which included an assault ; and 
therefore, in an indictment for such a burglary 
the prisoner could not be convicted of an assault! 
Bey. v. Wafhbis, Car. & M. 264 ; 2 K. C. C. 217.* 
S. P ., Beg.y. OnmiTton, Car. & M. 597. 

If on an indictment for ai'obbery with violence 
the robbery was not proved, the prisoner could 
gliilty of the assault only, under 
7 JW ill. 4 & 1 Viet. c. 85, s. 11, unless it appeared 
that such assault was committed in the progress 
of something, which, when completed, would he 
and with intent to commit, a felony Ben y 
Greenioood, 2 Car. & K. 339. 

e. Assault with Intent to Rob. 

What may be Stolen.] — A. was decoyed into a 
house and chained down to a seat, and com- 
pelled to write an order for the payment of 
money and an order for the delivery of deeds. 
The paper on which he wrote remained in his 
hand half-an-hour, but he was chained all the 
time : — Held, that this was not an assault with 
intent to rob within 7 & 8 Geo. 4, c. 29, s. 6. 
Bex V. Edwards, 6 Car. & P. 621. 

Assault on Person intended to be Robbed.]— 

It must be proved that the assault was made on 
the person intended to be robbed. Bex v. 
Thomas, 1 Leach, C. C. 330 ; 1 East, P. C. 417. 
And see Bex v. Trusty, 1 East, P. C. 418. 

Therefore an assault on a post boy, with intent 
to rob the traveller, is not sufficient. Ih. 

Demand and Assault.]— There must be a de- 
' mand of money or other property, as well as an 
assault, to constitute the offence. Bex v. Bar- 
fait, 1 Leach, C. C. 19 ; 1 East, P. C. 416. 

What kind of Threats.]— A. and B., on a con- 
certed plan to obtain money from C., threatened 
to accuse him of an indecent exposure of his 
person, and A. (B. being present) seized C. by 
the collar, and A. and C. went to a station- 








familiaritjf with the prisoner’s , <* %^j 

prisoner having at any time any groiiha to sus- 


6 Oox, 0. C. 104:, 

Oh hn indictment for an assault with intent to 
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house, and there A made the threatened charge : rob, the prisoner cannot be convicted of a 
—Held, that, on these facts, A. and B. might be common assault, for an assault committed subse- 
convicted of an assault with intent to rob 0., quently to that in which the felonious intent is 
although the threats used did not come within charged. v. Sundys^ 1 Cox, C. C. 8. 

the terms of 7 & 8 Geo. 4, c. 29, ss. 7, 9, or of But where an indictment charged an assault 
7 Will. 4 & 1 Vict. c 87, s. 4. Ben. v. Stringer^ and a stealing fiom the person and the jury find 


1 Car. K. 188 ; 2 M. C. C. 261. the prisoner guilty of the assault, this is only a 

common assault, and not an assault with intent 
Bon^ fide Claim of Eight ]— A , at C. fair, to steal. Beg. v. Trigg, 1 Cox, C. C. 8. 
me up to B., the piosecutoi’s father (being a Where prisoners were indicted for robbery 


came up to B., the piosecutoi’s father (being a Where prisoners were indicted for robbery 
stranger to him), and gave him eleven sovereigns , under aggravated circumstances, it was compe- 
te buy him a hoi^e, and B. put them into his i tent for the jury, under 14 & 15 Vict. c. 100, 
pocket. B.ief used to give the eleven sovereigns s. 11, to find the piisoners guilty of an aggra- 
back, and A. and the prisoner, who was in his vated assault with intent to lob, the assault 
company, assaulted him, but could not get the | follownng the nature of the lobbery charged ; 
money from him. On the next day the piisoner and prisoneis found guilty of such aggravated 
asked B. for the eleven sovereigns : and, at L. i assaults w'ere liable to tiansportatioii, under 7 
fair on a subsequent day, the prisoner, having' Will. 4 & 1 Vict c. 87, ss 3, 10. Beg. v. 
seen the prosecutor receive seven sovereigns, de- 1 Mitchell, 3 Car. & K. 181 ; 2 Den. C. C. 468 ; 
manded the eleven sovereigns of him, and then 21 L. J., M. C. 135 ; 16 Jur. 506 ; 5 Cox, C. C, 
knocked him dowm, and tiied to get the seven 541. See aha eam^ ante, col. 1378. 
sovereigns out of his pocket : — Held, that there i 

was such a semblance of a claim of imht, that i , ^ m-u ^ 

this was not an assault with an intent to rob. i Obtaining by means of Threats 

Beg V. Bode>i, 1 Car. & K. 395. Menaces. 


Indictment.] — An indictment for an assault 
with intent to lob, which charges that the Against the Will of the 
prisoner in and upon E. B. feloniously did make JleBmth, ante, col. 1335. 
an assault, “with intent the moneys, goods and 

chattels of R. B., fiom the person and against Letter demanding Money— Threats. ]- 


1 . Generally. 

Against the Will of the Owner.] — See Beg. v. 


the will of B. B , then and thcie feloniously and written to the piosecutor stating that a con- 
violently to lob, steal, take and carry away, spiracy has been enteied into by certain persons 
against the form of the statute,” is good. Beg. to ruin him — that it will shoitly be carried into 
V. Hnxley, Car. & M. 596. effect, but that it is m the wuitei’s power to 

prevent it, and that he wdll prevent it if a certain 

Joinder of Counts.] — A. was indicted in sum of money is deposited foi him in a particular 

one count for feloniously assaulting the prose- place by a specified time— is a letter demanding 
cutor wnth intent to steal his moneys and goods, money, with menaces, wuthin 7 & 8 Geo. 4, c. 29, 
and in anothei count for the misdemeanour of s. 8, although the wiiter did not hold out any 
attempting to steal the same moneys and goods, thieat that he himself w’ould do any mischief. 
He w'as found guilty on the fiist count ; w^heie- Beg. v. Smith, T. 6: M. 214 ; 1 Den. 0. C. 510 ; 
upon his counsel moved in aiiest of jndgment, 2 Car. & K. 882 ; 19 L. J., M. C. 80 ; 14 Jur. 92 ; 
nn fha crrmirwl tlin.f, thp. I'-ndio.tmGTlt W'as bad. bv 4 Cox. C. G. 42. 


on the ground that the indictment w'as bad, by 4 Cox, C. C. 42. 

reason of a misjoinder of counts : — Held, that The doctiine that the thicat hold out must be 
the objection w^as unfounded, and that A. wnas such as w'ouldbe likely to intimidate a firm man, 
properly convicted Btg. v. Fergnson, Deais. C and not merely a person of a timid disposition, 
C. 427 : 24 L. J., M C. 61 ; 1 Jur. (N.s.) 73 ; 3 must be taken to refer to the nature o^he 
W. R. 178 ; 6 Cox, C. C. 454. threat, and not to the nerves of the party to 

whom it is addressed. Ih. 

Verdict — Powers of Jury.] — An indictment In a threatening letter, the threat must be 
charged that A. B. in and upon C. D. felo- diiect and plain. Bex v. Girdicood, 1 Leach, 
niously did make an assault, and him the said C. C. 442 ; 2 East, P. C. 1120. 

0. D. in bodily fear and danger of his life did An anonymous letter stated, that the writer 
put, and two pieces of current silver com, from had overheaid certain persons agree together to 
the person and against the wnll of the said C. ]3, do an injury to the peison or ])ropeity of the 
feloniously and violently did rob, steal, take prosecutor, to wdiom the letter w^as sent ; and 
and carry away ; and that A. B. immediately that it thirty soveieigns were laid in a particular 
before, at the time of and immediately after place, the \\Titer wnuld give such information as 
such robbery as aforesaid, did feloniously beat would frustrate the attempt : — Held, that this 
and strike and use other pvisonal violence to w^as not a threatening letter within 7 & 8 Geo. 4, 
said 0. D. contra forman statuti. The jury c. 29, s. 8, although it appeared that the letter 
found A. B. guilty of beating and assaulting w^as a mere device to defraud the prosecutor of 
0. D., with intent to rob him : — Held, that, as thirty sovereigns. Bex v. Bicliford, 4 Car. & P. 
the ofience of assaulting with intent to rob was 227. 

not expressly stated in the indictment, the Upon an indictment for sending a letter de- 
prisoner, at common law, could not be con- manding money, with menaces, and without 
victed ; and, secondly, as an assault with intent reasonable or probable cause, it appeared that 
to rob was made felony by statute, the jury was the prisoner, wdio had been in the prosecutor’s 
not at liberty, under 7 Will 4 & 1 Vict. c. 85, employ as traveller, had afterwards set up in 
s. 11, to find the prisoner guilty of that felo- business for himself, married, and become the 
nious assault. Beg. v. Beid, 2 Den. 0. 0. 89 ; father of children. There was no evidence Of 
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oSor‘’denSut‘'rCt“he’'p^ the party knew him, 

Ills Wife, that he was the father of one of his lyrn-nfiv with Throo+a nv TMrnr.««^- -i 


x.., .xxuu lie was tne tather of one of his 
childien, stating that many a man w^ould have 


Demanding Money with Threats or Menaces.] 

■The w'ortl “ menaces ” in s. 44 of the Lar- 


senta bullet thrnno-h hirv, w.,. i Ti x i —ine w'ora “menaces in s. 44 ot the Lar- 

refund 447. Vl L ““J Act, 1851, is not restiicted to threats of 


refund 447 Thp inho-a 7 -;. ^^ts 10 ceny Act, i«ni, is not restiictecl to threats of 
the meiniiio- of tho the jury whether violence to pei-son or property, nor to thieats of 

of money fnd to me, cl iZ' "f ^ “eludes a threat 

to send the child to the nm=o^ adultery, or to accuse of immoral conduct. Meg. v. Tomlinson, 
whXer tL^l waf 64L.J.,M. C. 97; [18931 1 Q. B. 706 ; 15 B. 

cause for the demand nf or probable 207 ; 72 L. T. 155 ; 48 W. R. 544 ; 18 Cox, C. 0. 

cause toi the demand of the money, or for any of 75— C C E. 

affainst' t?e toisoiict 'an!?^fn they found Threatening to expose a clergyman who had 

aihrthatthe lX ;^^^^^^^ had cnminal intercourse with a woman in a 

bodilV violence OT ^ chmch and village, 

adultery, or to’send t] e c1„l^ the otlier bishops, and 


A thi'pntomnn- loff/nv 7v , nixcciu It imixi uj. uiuiuitiy iiniuiuss caimor ne 

it to such circumstfluppci^o™^’ ^erms of expected toiesist, and therefore falls within the 

tended to deuntpxx^io T plainly in- word menaces used in the statute. lieff, v. 

betw^een him 'nml tlm con^troveisy Wheie a person deman<Ied a shilling from the 

latter had receivprl nrfl ivhich the piosecutor, and, on being refused, became very 

befoiVmlten^^ tlie former had abusive, akd thieatcned'to burn up the prose- 

was not a thientouinD- i nff cutor, and then proceeded to make an attempt 
Trf" within 9 Geo. 1, c. to set fiie to a stack of his •— PTplrk th.t hp. wL 


09 or 97 Ppn 9 r iS 7 ^tack of his •-Held, that he was 

not suhsoTdip' 111 -* 'ttoV the wn-iter did liable to be indicted for demanding money by 
E^st P r 2 menaces,under7AYilI.4&l Yict.87,c 87, s. 7. 

East, P. C. 1116 ; 1 Leach, C. C. 445, n. v. Tui/lor, 1 F. lic F. 511. 

. To constitute the oifeiice of demanding money 

Question for Jury ajad not for Court.]— with menaces, undei 24 k 25 Vict. c. 96, s. 45, 

It IS for the jury and not for the couit to deter- menace or tin eat must be of a character to 
mine whether or not the letter is a threat enino- produce in a reasonable man some degree of 
one witlnn the statute, and the judge will not ularm or bodily fear, and such alarm must be of 
withdiaw it fiom their consideiati on, unless by a nature and extent to unsettle the mind upon 

no possible construction can it be held to involve wdiich it opeiates, and take awuy that free 

a thieat. Meg, v. CarrutJtpps, 1 Cox, C. C. 138. "V’oluntaiy action which constitutes consent, lipg. 


• Writer might be Discovered.] 


answer to a charge ot sending thieatcning 


voluntaiv action which constitutes consent. Beg. 
V. Walton, L. k C. 288 ; ,32 L. J., M. C. 79 ; 9 
Jur. (N.S.) 259 ; 7 L. T. 754 ; 11 W. li. 348 ; 9 


letters, that the contents w^ould lead the party to 
suspect wdio wuote the Icttei, unless it is shown 
that the piisoner did not mean to conceal him- 
self. Hex V. Waghtajf, H. & E. 398. 


A threat to imprison a man upon a fictitious 
charge rs a menace wrthiu 24 & 25 Yrct. c. 96, 
s. 45. lieg. v. Uodertaon, L. & C. 483 ; 34 L. J., 
M. C. 35 ; 11 Jur. (N.S.) 96 ; 11 L. T. 386 ; 13 
W. E. 101 ; 10 Cox, C. C. 9. 


vpftfir ^WTifl+ 1 A . ■. . ^ convlctron under that section is good, 

initials, as R E., wL t litter w ifhont 7ame actually obtained. 


subscribed thereto within 9 Geo 1 c 22 a • • x i j; i i 

Mohnson, 2 Leach, 0. C. 749 2 Bit R ’c ^ oonyicted for demanding 

’ ’ . V/. ^ r. Ax. money with menaces, with intent to steal the 

same. The prosecutor, having spoken to a 

, , X « ^ female m the street, at night, the prisoner, a 

4.T .(¥ Letter— What Sufficient.] — To bring policeman, came up, and told him he had been 

le oiieiice oi sj^ndmga threatening letter within talking to a prostitute, and that he must go wuth 
4.^ + 1 ^^' the letter must have been sent him to Bridewell, and that he, the prosecutor, 

le person tm'eatened, and it must haAC been was under a penalty of 17. and costs, for talking 
& :?^4H4 Paddle, K. to a prostitute in the streets; but if he would 

n’ 4.T, might go about his business. The 

1 f ^ sending the letter to A., in prosecutor theieiipon gave him 4^. 6r7. : — Held, 
order that he may deliver it to B., is a sending to that the conviction was right, 11). 
is., it the letter w^as delivered by A. to B. Ik 

\ threatening to burn the premisses of Previous Statutes — Possession obtained by 
A., but directed to B., is left at a gate on a public Threats.] — To obtain from a person his note of 
highwjay, with the intention that it should reach hand by threatening with a knife held to his 
as well A. as B., that was a sending to A. within throat to take away his life, was not a felonious 
n 1 Den. stealing of the note within 2 Geo. 2, c. 25, s. 3, 

C. C. 66 ; 1 Car. & E. 692 ; 1 Cox, C. 0. 85. for it never was of value to, or in the peaceable 

• 2, c. 15, for send- possession of, such person, Ile,x v. Phipoe, 2 

ing a threatening letter, the dropping a letter in Leach, C O. 673 ; 2 East, P. C. 599. See now 24 

a man s way, m order that he might pick it up, & 25 Vict. c. 96, s. 48. 

TW a sending of it. Bex v. Wagstajf, E. & E. If a person with menaces demanded a sum of 
... money of another, and that other did not give it 

within this statute, although to him because he had it not with him, this was 
tne party saw the prisoner drop the letter, if the a felony within 7 &; 8 Geo, 4, c. 29, s. 6 ; but if 


Sending Letter — ^What Sufficient 1- 

.-.4X — ...j! 1 , . 


the party saw the prisoner drop the lette; 

>1 


. :: " -r 











mm 




ififfi 


commit with him, the crime of sodomy, with a 
] — view to extort and gain money from him ; 
rom second count, charging the same offence some- 
ex- what differently : — Held, that the evidence was 
c F. not sufficient to prove the intent laid. Reg. v. 

Middleditch, 1 Den. C. C. 92 ; 2 Cox, C. G. 313. 
ipel Where a prisoner is indicted for feloniously 
be- sending a letter, threatening to accuse of an 
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the person demanding the money knew that the Actual Demand not necessary.]^ lo support 
money was not then in the possession of the an indictment for demanding money with men- 
party, and only intended to obtain an order for aces and by force with intent to steal, it is not 
the payment of it, it was otherwise. Rex v. necessary to prove an actual demand which may 
JEdwai'ds, 6 Car. & P. 515. See now 24 &25 Viet, be implied from the circumstances. RexY.Jack- 
c. 96. s. 45. AWi, 1 Leacli, 0. C, 267. 

Threatening to Sue for Penalties.]— Threaten- . Without Eeasonahle or Probable Cause.]— 

ing by letter, or otherwise, to put in motion a The words, “ without any rea'^onable or probable 
prosecution by a public officer, to recover penal- cause,” in 7 & 8 Geo. 4, c. 29, s. 8, concerning 
ties for selling Fryer’s Balsam without a stamp sending threatening letters, apply to the money 
(which by 42 Geo. 3, c. 36, was prohibited to be demanded, and not to the accusation threatened 
vended without a stamped label), for the purpose to be made. Reg. v. Ham ilton, 1 Car. & K. 212. 
of obtaining money to stay the prosecution, is The words “ without any reasonable or pro- 
not such a threat as a firm and prudent man may bable cause,” in 7 & 8 Geo. 4, c. 29, s. 8, must be 
not be expected to resist, and therefore is not in taken to apply to the state of the prisoner’s 
itself an indictable offence at common law, al- mind at the time of making the demand ; and 
though it is alleged that the money was obtained ; the jury must look at all the circumstances for 
no reference being made to any statute which the purpose of deciding whether at that time 
prohibits such attempt. Rex v. Southerton, 6 the prisoner bon^ fide believed that she or he 
East, 126 ; 2 Smith, 305 ; 8 R. R. 428. had reasonable cause. Reg. v. Miard, 1 Cox, C. 

But it seems that such an offence is indictable C. 22. 
upon 18 Eliz. c. 5, s. 4, for regulating common 

informers, which prohibits the taking of money, Valuable Security— What is.]— Husband and 
without consent of court, under colour of pro- wife were indicted under 24 & 25 Viet. c. 96, 
cess, or without process, from any person upon s. 48, for having by threats of violence and 
pretence of any offence against the penal law. restraint induced the prosecutor to write and 

affix his name to the following document : — 

But no indictment for any attempt to commit “ London, July 19th, 1875. hereby agree to 
such a statutable misdemeanour can be sustained pay you lOOZ. on the 27th inst., to prevent 
as a misdemeanour at common law, without at any action against me ’ Held, that this docu- 
least bringing the offence intended within, and ment was not a promissory note, but was an 
laying it to be against, the statute. II. agreement to pay money upon a valid considera- 

Though if the party so threatened had been tioii which could be sued upon, and wus there- 
alleged to be guilty of the offence imputed within fore a valuable security. Reg. v. John, 13 Cox, 
the statute imposing the duty and creating the C. C. 100. 

penalty, such an attempt to compound and stifle To constitute a valuable security within the 
a public prosecution for the sake of private statute an instrument need not be negotiable, 
lucre, in fraud of the revenue, and against the Ih. 
policy of the statute, which gives the penalty 


as auxiliary to the revenue, and in furtherance 
of public justice for example’s sake, might also, 
upon general principles, have been deemed a 


ii. Threatening to Aatnm of Crime. 

Guilt or Innocence Immaterial.] — On the trial 


sufficient ground to sustain the indictment at of an indictment for threatening to accuse of an 
common law. Ih. infamous crime in order to extort money, the 

guilt or innocence of the party threatening is 
Threatening to Publish Libellous Matter.]— quite immaterial. Reg. v. Crachnell, 10 Cox, 


On an indictment for threatening to publish C. C. 408. 

certain matter with intent to extort money, it is Whether the crime of which the prisoner was 
not necessary that the matter should be libellous, accused by the prosecutor was actually cqm- 
Reg. V. Coghlan, 4 F. & F. 316, mitted is not material in this, that the prisoner 

’ is equally guilty if he intended by such accusa- 

Evidence.]— Counts under s. 3 of 6 & 7 tion to extort money. Reg: y. Richards, 11 Cox, 

Viet. c. 96, charging the defendants with unlaw- C. C. 43. ^ 

fuUy offering to prevent the publishing, and with But it is material in considering the question 
threatening to publish certain matters touching whether, under the circumstances of the case 
the prosecutor, with intent to extort money, are the intention of the prisoner w^as to extort 
not supported by evidence, that they attempted money, or merely to compound a felony. Ih 
to obtain the money by leading the prosecutor to 

believe that an information would be laid against Intent may be Implied or Inferred.] — A 
him by one G., for an offence relating to the post- prisoner was indicted under 7 k S Geo. 4, c. 29, 
horse duties, and that they had the means of s. 8, in a first count, for feloniously accusing A. 
preventing the proceedings and would prevent it of a certain infamous crime, that is to say, of 
on being paid a sum of money. Reg. v. Yates, 6 having made to the prisoner ace] tain solicitation, 
Cox, C. C. 441. whereby to move and induce the prisoner to 
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even against the declaration of the prisoner at 
the time, and in the absence of expi'ess proof, 
from the letter itself, from his previous and con- 
temporaneous, and even from his subsequent con- 
duct and expressions to third parties. Meg. v. 

Menage, 3 F. & F. 310. 

Threat to Accuse.] — The threatening to accuse, 
under 7 & 8 Geo. 4, c. 29, s. 8, need not be a 
threat to accuse before a judicial tribunal ; a 
threat to charge before any third person is 
enough. MeajY. Mohlnsim, 2 M. & Bob. 14 ; 2 
Levvin, C. C. 273. 

Sending a letter threatening to accuse the 
prosecutor of having made overtures to the 
prisoner to commit sodomy with him, did not 
threaten to charge such an infamous crime as 
to be within 4 Geo. 4, c. 54, s. 3. Mex v. Mlclt- 
man, 1 M. C. G. 34. 

When it was proved that a prisoner, to obtain 
moneys, said to the prosecutor, “ If you do not 
assist me, I will say you took indecent liberties 
with me some time ago ” Held, not sufficient to 
sustain a count which charged that he threatened 
to accuse the prosecutor of having attempted 
and endeavoured to commit with him the 
abominable crime. Meg. v. Korton, 8 Car. & P. 

671. 

A person threatening A.’s father that he would 
accuse A. of having committed an abominable 
offence upon a mare for the purpose of putting 


able crime, and feloniously, t 
threaten to prosecute the said A. 
under 4 Geo. 4, c. 24, s. 3. Rex ^ 
& P. 436. 


To obtain Bill not Money.] — An indict- 
ment on 30 Geo. 2, c. 24, for sending a threaten- 
ing letter, intended to extort and gain money, 


natural crime, if he did not , give up a certain 
bill drawn by the prisoner, of which the pro- 
secutor was the holder. Rex v. Major, 2 East, 
P. G. 1118 ; 2 Leach, C. C. 772. 

By whom Offence Committed.] — ^An indictment 
on 4 Geo. 4, c. 54, s. 5, for demanding money, 
must have distinctly shown by whom it was 
demanded. Rex v. Runldey, 1 M. C. 0. 90. 

Who Threatened.] — And an indictment on 
the same statute by threatening to accuse, &c., 
must have positively shown who was threatened. 


off the mare, and forcing the father, under terror 
of the threatened charge, to buy and pay for her 
at the prisoner’s price, is guilty of threatening 
to accuse with intent to extort mone}^ within 
24 & 25 Viet. c. 96, s. 47. Req. v. Rerlman, 
35 L. J., M. G. 89 ; L. E. 1 C. G. 12 ; 11 Jur. 
(KS.) 960 ; 13 L. T. 303 ; 14 W. B. 56 ; 10 Cox, 
C. C. 159. 


iv. Trial and Rridenee. 

Practice — Venue.]-— The offence of sending a 
threatening letter may be laid in the county 
where it is delivered by the post to the pro- 
secutor. Rex V. Eamr, 2 East, P. C. 1125. S. P., 
Rex V. (rirdwood, 2 East, P. G. 1120 ; 1 Leach, 
C. C.142. 


Question for Jury.]— The prisoner was proved 
to have made the accusation in these words, “ I 
charge this man wdth indecently assaulting me” : 
— Held, that it w^as a question for the jury — 
taking into consideration the |)risoner s conduct 
throughout the transaction — whether by those 
words he did not mean to allege that the pro- 
secutor had solicited him to the commission of 
an unnatural offence. Reg. v. Ooogyer, 3 Cox, 
C. C. ,547. 

Where the charge made by the prisoners was 
one specifically of an indecent assault : — Held, 
that it was for the jury to take into their con- 
sideration not only the charge itself, but the 
conduct of the prisoners generally, for the pur- 
pose of deciding what was the nature of the 
accusation they intended to prefer. Rnj. v. 
Brayiieil, 4 Cox, C. C. 404. 


Inspection of Letter.] — If a party is 

indicted for sending a threatening letter, the 
court will, on the motion of the prisoner’s counsel, 
as soon as the bill is found, order that the letter 
be deposited with the officer of the court, that 
the prisoner’s witnesses may inspect it. Rex v. 
llarrie, (> Car. & P. 105. 

Evidence — To show G-uilt of Prosecutor.] — The 

prosecutor may be cross-examined with a view' 
to show that he is really guilty of the offence 
imputed to him, yet no evidence will be allow'ed 
to be given, even in cross-examination, by another 
witness, to prove that the prosecutor is really 
guilty. Reg, v. Craelmell, 10 Cox, C. C. 408. 

Knowledge of Contents of Letter.] — The 

bare delivery of a letter containing threats, 
though sealed, is evidence of a knowledge of its 
contents. Rxx v. Gird wood , 1 Leach, C. C. 142 ; 
2 East, P, G, 1120. 

Proof of several Letters.] — Indictment, 

with three counts for three separate letters. It 
was proposed to prove the sending of all three : 
— Held, that evidence of one only was admissible. 
Ward, 10 Cox, G. C. 42. 

Of sending Letter.]-~;Affixing a threaten- 


Geo. 1. c. 22* and 27 Geo. 2, c. 15, nor could the 
wife alone be convicted unless she WTote and 
sent it without the husbund whn delivered it 
being privv to the contents. Rex v. Kiuumond, 

2 East, P. C. 1119 ; 1 Leach, G. C. 441. 

Form of.] — An indictment charging that a 
)risoner did feloniously and maliciously, with Re.g, v, 
ntent to extort money, charge and accuse A. 
vith having committed the horrible and detest- 
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ing letter on n, gate m a public high’w ay, is some 
evidence to gc to the luiy of a sending thereof 
2l(q V hlUavu, 1 Cox, C 0 16 

A piiconei was indicted for sending a threaten 
ing letter ihe only evidence against him was 
his own statement, that he should nevei ha\ e 
written it but foi W G- — Held, not sufficient 
Blo: V Hone 7 Oai P 268 

letter improperly addressed ] — ^When 

theie IS no person in existence of the precise 
name which the lettei bears as its address it is 
a question for the lurj whether the party into 
whose hands it falls was leally the one foi whom 
it was intended Meg v Cart uthet s 1 Cox C C 
138 

Other Cases to show Intent] — On the 

trial of an indictment for thieatenine to accuse 
the piosecutoi of an infimous crime with intent 
to extol t money it was pioied that the piisonei 
had gone up to the piosccutoi and said to him 
‘ If you do not gne mt a sovereign I will charge 
you with an indecent assault — Held that 
inasmuch as if the ]uiy believed that such 
language had been used by the piisonei the 
intent was manifest evidence for the piosecution 
tending to show that the piisonei had made a 
similar charge two ;yeais before ought not to be 
admitted Reg v M Donnell 6 Cc\ 0 C 
153 

On the tiial of an indictment foi accusing a 
person ot an unnatural crime with intent to 
extoit monej — the piisonei being a soldier and 
the accusation ha\ mg been made w hile he w as 
on duty as sentiy — e\idence ot declarations 
made b;j him on a former occasion on coming 
off guard that he had obtained money ficm a 
gentleman by threatening to take him to the 
guaid house and accuse him ot an unnatural 
Clime is admissible Mtq v Cooqtct, 3 Cox C C 
547 


Where an accessoiy after the fact to a charge 
of sending thieatening letters, is tiied in the 
absence of the pimcipal, the letters so wiitten 
and sent by the pimcipal are evidence on the 
tiial Meg v IMmsill, 3 Cox C C 597 

Depositions of Prisoners, when Admissible 
against them ] — On a charge of thieatening to 
accuse of an infamous crime it appeared that 
the piisoner had made a chaisre before a magis- 
trate against the piosecutoi of eiidea\ouimg to 
excite one of them to the commission of an 
unnatuial offence — Held, that the depositions 
of the piisoneis upon that occasion weie admis- 
sible against them Meg ^ Btaynell 3 Cox, 
C C 402 

When before the magistiate the prisoneis were 
sepniately cioss examined as to then being 
together on the day w hen the offence was alleged 
to ha\e been committed how thev had been 
occupied Ac and their answers were so contra- 
dictory m themsehes and so inconsistent with 
each othei that the magistrate dismissed the 
charge against the then defendant, and bound him 
lo\ei to piosecute the prisoner foi endeavouring 
to extoit monej by tin eats — Held that the 
answeis elicited on such cio^s examination were 
not admissible Ih 


c In a Dwrellingr-house 

How Value Ascertained ] — If a piisonei, who 
wis in the service of the piosecutoi stole a 
quantity of lace m several pieces the pieces 
together being above in value xnd brought 
them all out cf his master s house at the same 
time this w as a capital offence although it w is 
shown that the prisoner had the oppoitnnit} of 
stealing the lice by a piece at a time and that 
no one of the pieces was worth 5Z Rei v 
Jines 4 Cai AP 217 




What Admissible to show Meaning of Letter ] 
— If the terms ct a threatening kttei aie doubtful 
as to the exict accusations the prisoner meant to 
thi eaten his declarations subsequently made on 
bung asked what he meant to impute are 
evidence to explain the meaning of the Icttei 
Mix V IiuJtC) Cai C L 28b, 1 M C C 
134 

On the tiial of an indictment foi thieatening 
to accuse a pci«on of an abominable ciime with 
intent to extort money and by intimidating the 
party by the thicat in fact obtain ng the money 
the juiy need not confine themselves to the con 
sideiation of the expiessions used befoie the 
money was given, but may if tho^e expie«sions 
are equivocal, connect with them what was 
afterwauls said by the prisonci when he was 
taken into custody Mty v Aain, b Cai A 1 
187 

The pii^onex sent to the piosecutoi a lettei the 
language of which wis ambiguous — Held, that 
the piosecutoi might he asked what ippcaiecl to 
linn to be the meaning of the letter Meg v 
Hencly, 4 Cox C C 243 

Evidence is admissible to show that undei the 
particular circumstances, the won Is m such a 
letter have not then ordinary meaning but the 
meaning imputed to them upon the iccoid, and 
therefore the witness may be asked whether he 
iipdoi Stood the meaning to be that which the 
reobrd tmpgted 

What Admissible in Case of Apcesi|o%pi43*^ 








V*. I, 


Dwelling-house — What is ] — Stealing in a bed- 
loom ovei a stible in i 3 iid not undei the same 
1C of noi having an} diicct cominumcition w ith 
the house 111 which the pusecutoi icudes can 
not be piopeily chai ged as a stealing m his 
dvv ellirig he use Mia \ futnci G Cai AP 407 
If one on going to bed puts his clothes and 
nionev by the bedside they aie undei the pio 
tection of the dvv elling house and not cf the 
pci sen ind theiefcie i paity stealing them 
may be convicted of stealing in i dwelling 
house Met v Ihonuis Cai C L 295 

A man went to bed with i piostitute having 
put Ins watch in his hat on the table the 
woman stole his w atch vv hilst he w as asleep — - 
Held that the offence was that of stealing in 
a dvv elling house Meg v Ham t lit n 8 Car & 
P 49 

Things under Protection of House } — Undei 
12 Anno st 1 c 7 the liiccny must have been 
of things undei the protection ot the house and 
not of my peison within it tlieiefoie not of 
mcney in the pocket Mex v Owen^ 2 East, 
P 0 645 2 1 each, C C 572 
Piopeity left by mistake at a house and 
deliveied to the occupier, under the supposition 
that it was foi one of the persons in the house, 
IS entitled to the protection of the house 
I V CanoU, 1 M 0 0 89 

If goods are under the protection bf the person 
of the prosecutor at the time they are stolen, the 









office IS not laiceny in % cljvellmg house Hex lound w thout the use of any actual ■violence is 
V CamjpotU, 2 Leach C C SGi evidence of an intention to obtiin money by 

r. j tin eats and the bodily feai may be inferred, 

truest s Goods Stolen by Lodger ] — The goods although the peisons so tieated may deny that 
of a lodgei s guest are undei the piotection such acts cieated alaim oi fcai Ib, 
of the dwelling house theiefoie a lodgei who 
invites a man to his loom and then steals his 

goods to the value of 40s (now 5/) when not ^ Iii Manufactories 

E E 418 an indictment on IS Geo 2 c 27 foi stealing 


stealing house „ ecods-Prooess of Manufacture ]_AVhe.e on 

E tL E 418 an indictment on IS Geo 2 c 27 foi stealing 

■v nil out of a bleaching gioiind it appealed that 
stolen by Owner of House ]-Stealing in a Ind botu spiead on the gioimd, but at 

dwcUmg house to the .alue of I oi moie by the ‘"f f 

ownei ot the house uas uithm 7 s-s b Geo 4 c i s i'"" I ““ 

29 b 12 Mef/ 1 2 M C C 2S5 1 Cai "o to leave it in that state it was not 

A,K 147 Coutiaife^v 1 Leach, Y i V f ’ 

C C SIS 2 Fast P G G44 jL i 1 Ammg anj stage pi oces= or 

Leach G C 217 2 East P C 644 1” YY f 

01 othei place It ? v Huqdl 2 Russ C & M. 


01 othei place It ? v Huqdl 2 Russ C & M. 

^ ^^clel Goods lemain m a stnge piocess or piogiess 
emu,tsl!n,.7 t«< „iaimtictuic vuthm s'^ d if 7 &. 8 Geo 4 c 

abmr the \'iln Af"/ 1 ''' ‘ It) though the tcxtuic is c( mpleto piovidcil they 

L,? Y 7, 1 . Y » ' T’'‘?i 'tt bi ,u,bt into a c/iKUtuu fit foi sale 

iaieeiiv and the iiidgiiiciit w is that they slniild , u ../j.. i nr c n, i. kj. i 

be tiansp ited f i ton :yeais toi the fehiiv afne ^ ^ ^ ^ ^ 

said — Hel I that the juderment w as ba I is 

eithei the indictment ille^e I ne felon} m tw > Building used for Manufacturing ]— On an 
counts in which cise the judjmeiit w is 1 id toi mdietmeiit m IS Geo 2 c 27 foi stealing calico 
uiiceitaint} the ecuit not liivmg the pcwci to plice 1 1 1 1 c pi iiite 1 in a buillmg mide use 
apilyit to the piiticulai count m the in liet icilico ] iiiitci tci piinting dnmg, 

ment which woull siq)poit it oi it alleged a —Hell tint m oi lei to supioit the capital 
sepal ite feloii} on eieli eouiit m w hieh eise the chaise it was iiecessiiv to hue | io\ed that the 
jun hiving ft uni but cue ettence the ludgment bull I rur tioiu wliicli the calie > was stolen, 
IS bad because the woid feloiu eiuiiot be u made use cf eithci foi iiiiitmg oi diymg 


tieited IS nomen eollcctioms ( amjjheU \ Itiq 
2 New Sess Gas 2J7 11 Q B 799 17 

L J M G SO 12Jui 117 2Ccx G G 4{>8— 
E\ Gh 


It/i \ Dtc n 11 cG E 58 1 East P 


E\ Gh Place— What is ]— Bv 17 Gen 8 c 56, s 10, 

it sh ill he lawful f )i nu two justices upon com- 

Particular Goods need not be Specified ] jlamt made tt them iqon oith that theie is 

— In an m lictment t 1 ittem| tin», to steil gools cause to susitct tint luilomed oi embezzled 
in a dwelling house it is not net ess 11} to specih mateinls used in ceitnn luiimt ictuicb aie 


any piiticulii aitiele ci ii ticks A ^^^eiieia] 
allegititn cf in attempt to stcil ^oc Is an 1 
chattels of A is sufficient Itef \ J dm in L 
A C 489 84 L J M G 24 10 Jiu (x b " 


With Menaces or Threats — Indictment] — 

An indictment tci stealing in the Iwellingh use 


s A ^^^eiieial I coneealt 1 111 iii} dw elling house outhouse }aid, 
l1 ^o( Is an I ^aidcu (i othei ilieeci |liecs to issue a seal ch 
a J dm in L iwiiiantfci the search iii the di}tirac of eveiy 
10 Jill (Xb)Uuch dw elling house <Gc and if my such 
18 "W k 101, 10 Go\ G mateinls susieeteltc be put bine I oi embezzled, 

I iietouiil theiein to eiuse tie simc and the 
pci son 111 whise house outhouse }aid, gaulen, 
indictment] — oi othci ilice the} aie found to be bi ought 
Iw elling h use | befcie two justices an I it the pci son shall not 


pel sons being theiein and put in fen must state give in accjimt to then satisfaction of how he 
that the teiscns weie put in fen by the c line bv the suiie he shill be adjudge 1 guilty 

pnsoneis lii l \ Lthei mgt ii 2 Leach G C if i misdemtimiu — Held that a w u chouse 

671 2 Last P G 68 1 (ceupiel toi business pin poses cnl}, and not 

within the euitilige cf ci ecnnccted with any 

Who are Principals ] — In oider to con dwelling heu e was a jlace within the section 

stitute the ctfence ot stealing in a dwelling liaf v I dmvnds n 2 El A El 77 28 L T M 

house and b} men ices ind tin cits putting G 218 5 Jui (gs) 18al 7 W E 566, 8 


Who are Principals ] — In oider to con dwelling heu e was a jlace within the section 

stitute the ctfence ot stealing in a dwelling Hq v I dmvnds n 2 El A El 77 28 L T M 
house and b} men ices ind tin cits putting G 218 5 Jui (gs) 18al 7 W E 566, 8 

peisons being theiein in bodily ten it is no^ Cox G C 212 
neeessny tint all the peiscns engij^ed in the 

Cl line should be letu illy in the li U'-e nidifoiie ^ Prom Mines 

lemains outside he may be ecpiill} guilty cf 

using menaces nid tin eats it theie was i ecni Removal with Intent to Defraud] — Befoie 
mon pinpose to nispnc teiioi It eg ^ Muijdiq 2 A 1 \ ict c 58 s 10 it w is not laiceny for 
6 Gox G G 340 mineis emplc}ed to bung oie to the suifacc and 

jjaid by the owneis accui cling to the quantity 
— —Evidence] — A tin eat to a t ei son outside piodueed to lenimc horn the heaps of other 
the house is not within the wouls of the statute mineis oie jnoduced by them and add it to their 
but it IS a eueumstanee fiom which the jmy own, in oidei to incicase then wrages the oie 
may infer the line of conduct inside the house still lemaining m the possession of the owneis 
Xb JifXY Uebb, 1 M 0 C 481 

The act of placing peisons with then faces 

against a wall, and desiring them not to look Indictment ] — An indictment alleging^ that 
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A. B., 0. I)., and persons employed m a mine, m 
the parish of, &c., in the comity of Cornwall, did bj 
steal ore, the property of the adventurers m the w 
said mine, then and there being found, does not st^ 
sufficiently show the ore to have been m or 
mine when stolen. Reg. v. Trevemier, 2 M. & d( 
Bob. 476. g 

Trial— Election of Counts.]— Where a piisoner pi 
was indicted in one count foi sterling fi^rii the (j( 
mine of H. J. G. coal, the piopeity of H. J. G., 
and in the same count for stealing from t he 
mines of thirty other proprietors coal, the 
property of each of such other propiictors, and it 
appWtl that all the coal so alleged to have been 
Stolen, had been raised at one shaft Held, ^ 
first, that the prosecutor could not be called upon 
to elect on winch charge ho would go to the jury. 
Reg. V. 2 Car. ^ K. 765. 

Evidence of other Cases.] — Held, ^ 

secondly, that although, for the sake of con- ^ 
venience, in trying the prisoner the judge might 
direct the juiy to confine their attention to one 
particular charge, yet that the prosecutor was 
entitled to give evidence in support of all the 
charges in the indictment. Ih. c 

Held, thirdly, that pi oof of such charges r 
might be relied on, in order to show a felonious t 
intent. It. i' 

I 

f. Erom Ships in Ports or on Navig’able ^ 
Rivers. . 

Luggage,] — The luggage of a passenger going i 
by a steamboat, was within the words “ goods or ] 

merchandise” in 7 & 8 Geo. 4, c. 29, s. 17. Rex 
V. Wright, 7 Car. & F. 159. 

Stealing on a Creek.] — An indictment for 
stealing goods on a navigable river wns not 
satisfied by evidence of a stealing on one of its 
creeks. Rex v. Rth% 1 Leach, C. C. 317 ; 2 
East, P. C. 647. 

g:. Abroad or on the Higrh Seas. 

Jurisdiction on High Seas.] — If a person is 
appiehended in a boiough tor a larceny com- 
mitted on the high seas, he may be tried toi that 
larceny before the couitot quarter sessions of the 
borough. Reg. v. Reel, L. 6: C. 331 ; 32 L. J., 

^ M. 0. 65 ; S iur. (N.S.) 1185 ; 7 L. T. 336 ; 11 
W. B. 40 ; 9 Cox, C. C. 220. 

Firatically stealing a ship’s anchor and cable 
was a capital ofienie by the maiine laws, and 
triable under 28 Hen. 8, c. 15 ; 39 Geo. 3, c. 37, 
not extending to this case. Rex v. Curing, 
R. & R. 123. Ami hee post, col. 1717 et scq. 

Offence Committed Abroad.] — A person 

had stolen go6ds in Guernsey and brought them 
to England, where he w^as taken and committed 
for trial : — Held, that Gueinscy not being a part 
of the United Kingdom, he could not be con- 
victed of larceny, for having them in his posses- 
sion here, nor of receiving in England the goods 
so stolen in Guernsey, Reg. v. JJelrmel, 11 Cox, 
C. 0. 207. 

If a larceny is committed out of the kingdom, 
though within the king’s dominiorrs (e.g. m Jer- 
^ sey), bringing the things stolen hrto this king- 
dom will not malte it larceny here. Re-x y., 
\ C. C. 349. S. B., Reg. v. Madge, 9 


Some securities w^ere transmitted on 2nd June 
by the prosecutor to a customer in Pans ; they 
w^ere traced safely as far as Calais, and w^ere 
stolen from the train after leaving that place ; 
on the 4th September the piisoiier wms found 
dealing wath them, and w^as tried in England for 
larceny and teloniously receiving : — Held, that 
th3 couit had no jurisdiction, and that the 
prisoner must be acquitted. Reg. v. Carr, 15 
Cox, C. 0. 131, n. 

5. I^'DICTMENT. 






•fiiM 


a. Generally. 

Things Stolen at same Time-Two Indict- 
ments.] — Wheie a person stole tw^o pigs belong- 
ing to the same person at the same time, and 
after being convicted and punished for stealing 
one of the pigs, w'as indicted at a sub-sequent 
assize for stealing the other ; — Held, that this, 
might legally be done ; but, semble, that in such 
a case, the second prosecution ought not to be 
proceeded wdth. Reg. v. Brcttell, Car. & M. 
609. 

Statement of Value.] — The original distinction 
of grand and petty laiceny made it necessary, in 
indictments for larceny, to allege the value of 
the chattel stolen, in older to allot the punish- 
ment. Reg. V. Gamble, 16 M. & W . 384 ; 16 L. J., 
M. C. 149.' 

Though, to make a thing the subject of an m- 
dictment for a larceny, it must be of some value, 
and stated to be so in the indictment, yet it need 
not be of the value of some coin known to the 
law, that is to say, of a faithiiig at the least. 

' Reg. V. Morris, 9 Car. (k rf 349. 

Attempt to Steal— Raise Pretence.]— A count 
. charging the prisoncis that they, by false pre- 
• tences, did attempt to steal is good. Reg. v. 

5 Bullock, Dears. C. C. 653 ; 25 L. J., M. C. 92. 

' Servant.] — An indictment charged that A. on, 

&c., being the servant to K., on the same day, 
&c., one gold ling, tkc., then and theie being his 
goods and chattels, feloniously did steal Held, 
that the fail impoit of the chaige was, that A. 

^ w^as the seivant of K. at the time wdien the 
“ theft was committed. Rex 'v. Somertun,! B. & 

^ C, 463 ; 6 L. J. (o &.) M. C. 22. 

^ An indictment charged that the prisoner^ 
wdnlst a servant of A., stole the money of A. 

^ The prisoner wras not the seivant of A., but the 
seivant of B., and the money wdiich he stole w'as 
the money of B., but in the possession of A. as 
the agent of B. : — Held, that the allegation as to 
the prisoner being seivant might be rejected as 
suiplusage, and the piisoner convicted of simple 
larceny, the money being properly alleged to 
belong to A., wdio had a special pi operty therein. 
Reg. V. Jenneng.s, Dears. <k B. 447 ; 4iJur. (N.S.) 
^ 146 ; 6 W. E. 231 ; 7 Cox, C. 0. 397. 

Esi^uire.] — If goods are laid in an indictment 

*'•" as “ the property of A. W. G., Esq.,” the addition 
IS not material, and if he is not an esquire, it is 
no ground for an acquittal Rex v. Ogdme, 2 
Car. & P. 280, S. I*., Reg. v. Keys, 2 Cox, G. C. 

225. 

n, 

r- Feloniously taken from Company.]— In an, in- 

g- dictment against a servant of the W^t lndi|i 
V- Dock Company, for stealing a .quantlitf hi 

9 } vas and hessen belonging to the comjjany from 
warehouses, it '< 
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goods and chattels of the description of goods alleged to have been stolen 
West India Doclc Company.’ and not necessary, Beg. v. Bonner, 9 Cox, 0 0 13 
notvidtlistanding the words of the 1 & 2 Will. 4, 

0 . 62, s. 13.1, to allege, in addition, that it was Hotea not in Circulation.] — Banknotes are 
felonionsly taken from the company. Beg. v. propeily described m an indirtment forlaioeny 
Stoke, b tar. 4; 1 . 1.>1. within section 18 of U & 1.5 Vict. c. 100, as money, 

T-elonionslv-PartnoraMn Pronortv StaU. t_ at the time when they were stolen they 


All inclictmciit uniler ol A 82 Viet. c. 116, &. 1, the bankers themselves, lien. v. W(\st. Dears. 
alleging that B. was a member of a co-partiier- B. 109 ; 26 L. J., M. 0. 6 *’2 Jur Cns') 1123 * 
ship consisting of B. and L., and that B. being a 5 W. B.50; 7 Cox C. C. 183 • » 

member, eleven bags of cotton waste, the pro- ’ ’ - j • ■ 

perty of the co-partneiship, feloniously did steal. Specific Coins ]— An indictment, charging a 
take and cany away, contrary to the statute, is stealing of one or more specific thing or things, 
not bad foi intioducing the voj.d “ feloniously.” is not suppoited, except by proof of some one or 
Reg. V. 13 utte7‘worth ,, 25 L. T. 850 ; 12 Oox, C. G. more of the specific things so chargetl. Ren. v. 
132. Bimd, 1 Den. C. C. 517; T. k. M. 242; 3 Car. k K. 

337 ; tt Kew Ses>. Gas. 143 ; 19 L. J,, M. C. 138 ; 

b. Description of Thing Stolen. ^ 

1 hei efore, an indictment charging a stealing of 
Of the Croods and Chattels of A. — Surplusage.] 70 pieces of the curient com of the realm, called 
— In an indictment for laiceny, two slnllmgs ^ovei eig ns, ot the value of 707., 140 pieces, called 
stolen veie desenhed as ‘‘two pieces of the half-sovereigns, 500 pieces, ike, called crowns, 
current silvei coin of the realm, called shillings, (kc , is not suppoited by proof of a stealing of a 
of the value of two shillings, of the goods and of money consisting of some or other of the 
chattels of S. F. ” : the woids “ goods and chat- coins mentioned in the indictment, withoiitproof 
tels” may be i ejected as suiplusagc, and the in- of some or one or more of the specific coins hcie 
clictment is good. Reg. v. Radley, 3 New charged to have been stolen. Ih. 

Bess. Gas. 651 ; T. & M. i44 ; 1 Den. C. C. 450 ; 

2 Car. & K. 974: 18 L. J., M. C. Ib4; 13 Jur. 544; Coin and Banknotes before 14 & 15 Vict. c. 

3 Cox, G. C. 460. 100, s 18.] — An indictment for stealing 107. in 


2 Car. & K. 974: 18 L. J., M. C. Ib4; 13 Jur. 544; Coin and Banknotes before 14 & 15 Vict. c. 

3 Cox, C. C. 460. 100, s 18.] — An indictment for stealing 107. in 

Wheie an indictment alleges stealing in a moneys numbered was not sufficient ; some of the 

certain pond fish “ of the goods and chattels ” of pieces of which that money consisted should be 
the piosccutor : — Held, that these woids might specified. Rp,r v. Fry, R. k R. 482. 


ho treated as surplusage. Rex v. Iliuidbdon, 2 
East, P. C. 611. 


Amendment, when Allowed ]- 


Jliuuhdon, 2 If the thing stolen was described as a bank- 
post hill, and \\ as not set out, the court could 
not take judicial notice that it was a piomissoiy 
A man was in- note, or that it was such an instrument as under 


dieted foi stealing nineteen shillings and sixpence. 2 Geo 2, c. 25, might be the subiect of larceny, 
He was pioved to have stolen a soveieign — although it was described as made for the pay- 
Held, tliat by 14 (k 15 Vict. c. 100, s, 1, the court inent ofc money. Rex v. (lun'd, 11 k R. 488 


at the tiial had power to amend the indietracnt, 
if necessaiy. by substituting the woid “money” 


Wheie an indictment desciibed a banknote as 
signed by A. H. tor the Governor ami Company 


for the woids “ niimteen shillings and sixpence,” of the Bank of England, and a pnsoner was con- 
and that by s. 18 the indictment so amended was victed ; such conviction was bad, theic being no 
proved. Reg. v. OuuiMe, 42 I.. J., M. C. 7; evidence of A. H ’s signatuie. IlexY. (h'ueen, 
L. R. 2 C. 0‘ 1 ; 27 L. T. 692 ; 21 W. R. 299 ; 12 R. <k R. 14 : 2 East, P. C. 601. 


Cox, 0. C. 248. 


Dollars or Portugal monev not current by pio- 
clamation were not goods wnthin 24 Geo. 2, c.45. 
Rex y. Leigh, 1 Leach, 0. 0. 52. S. Hex v. 


Valuable Security not relating to Land.] — Rex y. Leigh, 1 Leach, 0. 0. 52. S. Hex v, 
A prisoner was convicted on an indictment Grimeh, 2 East, P. C. 646. 
under 24 tk 25 Vict. c. 96, a. 27, foi stealing a 

valuable security, to wit, an agreement between Amount of Money Stolen.] — The prosecutor 
L. and C., wheieby C. was entitled to receive bought a hoi se, and was entitled to the return of 
payment of certain sums of money, and which Dh\, chap money, out of the purchase- money, 
sums w'ere then due and unsatisfied to C. The The prosecutor, aftei wards, on the same day, met 
sums weie not due till some time after the steal- the sellei, the pnsoner, and others, and asked 
mg ; — Held, that since this section limits the the seller for the 10.s., but he said he had ^ no 
term valuable security to securities other than a change, and ofiered the piosccutor a sovereign, 
document of title to lands, it is material in an who could not ^hange it The prosecutor asked 
indictment under this section to describe the whether anyone present could give change The 
valuable security, so as to show that it is wuthiii prisoner said he could, but would not give it to 
the section, that the desenption given ought to tdc seller of the hoise, but w'ould give it to the 
have been proved, and that, since it had not prosecutor, and pioduced two half-sovereigns, 
been piovcd, the conviction could not he sup- The prosecutor then offered a soveieign with one 


porteiL Reg. v. Lowrie, 36 L. J., M. 0. 24 ; band to the prisoner, and held out the other for 
L. R. 1 C. (J. 61 ; 15 L. T. 632 ; 15 W. R. 360 ; thechange. The pnsoner took the sovereign and 
10 Cox, C. C. 388. pfit one half-sovereign only in the piosecutoFs 

hand, and shjiped the other into the hand of the 
Post-office Order,]— A post-office order is a seller, who refused to give it to the piosecutor, 
w^arrant or order for the payment of money, and aitd I'an off with it . — -Held that the indictment 
may be so desciibed in an indictment for larceny, nghtly charged the prisoner with stealing a sove- 
Reg. V. GllchrUt, 2 M. C. C. 233 ; Car. & M. 224. reign. JK^»p'.v.TMJi^f,29L.T. 546 ; 12 Cox, 0,0. 509. 

4 The prisoner was the daughter of the prOjpti^- 

Parcel.".-Thc word ‘‘ parcel” is not a sufficient tor of a “merry-go-round,” and tvas in charge 


desciibed 
llchriM, % 
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thereof, and the price of a ride thereon was one 
penny for each person. The prosecutrix got into 
the machine and handed to the prisoner a sove- 
reign ill payment of the ride, asking for the 
•change. The prisoner gave the prosecutrix 
elevenpence, and the merry-go-round being about 
to start, said she w’-ould give her the rest of the 
chansre w’^hen the ride was over. The prosecu- 
trix assented to this, and about ten minutes after, 
when the ride was over, found the prisoner at- 
tending to a shooting galleiy, and asked her for 
her change, when the prisoner replied that she 
had only received a shilling from her, and de- 
clined to give any more : — Held, that the prisoner 
could not be convicted on an indictment charging 
her with stealing nineteen shillings in money 
of the moneys of the prosecutrix. HfY/. v. i?/ rd, 
42 L. J., M ‘C. 44 ; 27 L. T. 800 ; 21 W. R. 448 ; 
12 Cox, C. C. 257. 

Cheques.]— The servant of the drawer of a 
cheque on bankers, to whom it is given to deliver 
to a third person, appropriating the value to his 
own use, may be charged in an indictment for 
stealing a valuable security, to wit, a cheque of 
the value specified, without stating the drawees to 
be bankers. Iteg. v. Heath, 2 M. C. C. 33. 


Dead Animal.] — ^An indictment for stealing a 
dead animal should state that it wms dead ; for 
upon a general statement that a party stole the 
animal, it is to be intended that he gtole it alive. 
Rex V. Md wards, R. & R. 497. 

Upon an indictment for stealing a live animal, 
evidence cannot be given of stealing a dead one. 
Ib. 

But where A. wms indicted for receiving a 
lamb, and it appeared that wdien he received the 
lamb it was dead, it was held that the indict- 
ment was sufficient, it being immaterial, as to 
the prisoner’s offence, whether the lamb was 
alive or dead, his offence, and the punishment 
for it, being in both cases the same. liexY, 
PxLchering, 1 M. C. C. 242. 

Live Animals.] — An indictment for stealing 
four live tame turkeys was laid in the county of 
H. ; it appeared that the prisoner stole them 
alive in the county of C., and killed them there, 
and then bi ought them into the county of H. : — 
Held, that as the prisoner had not the turkeys in 
a live state in the county of H., the charge as 
laid was not proved, and that the word ‘‘live” 
in the description could not be rejected as sur- 
plusage, and therefore that the indictment was 
bad. Rex v. Ilallowaij, 1 Car. & P. 128. 





?• 
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Handkerchiefs in a Piece,] — A set of new 
handkerchiefs in a piece may be described as so 
many handkerchiefs, though they aie not sepa- 
rated one from another, if the pattern designates 
each, and they aie described in the trade as 
so many handkerchiefs. Rex v. J^ibbs, 1 M. C. 
C. 25. 


Tin or Iron.] — Tn an indictment for receiving 
stolen tin, ingots of tm are properly described 
as so many pounds weight of tin. Reg v. Jfa)is- 
Jield, Car. k M. 140 ; 5 Jur. 6()1. 

8o it would be proper to describe a bar of iron 
as so many pounds ot iron, lb. 


Tame Animals.]— An indictment chargeci the 
prisoner with having feloniously stolen four tame 
pigeons ; — Held, that the W'ord ‘‘ tame ’ suf- 
ficiently show^ed that they were reclaimed, and 
that such tame and reclaimed pigeons are the 
subjects of larceny, notwithstanding that they 
have the means of ingress and egress at pleasure. 
Ren. V. Cheafor, 2 Hen. C. C. 301 ; T. k M. 021 ; 
21L.J., M. C. 43 ; 15 Jur. 1065; 5 Cox, C. C. 367. 


Eggs— Description of Kind.]— An indictment 
for stealing “ three eggs of the value of two- 
pence, of the goods and chattels of S. H.,” is bad, 
for not stating the species of eggs, because it does 
not show that the eggs stolen might not be such 
as are not the subject of larceny. Reg, v. Cox, 
1 Car. k K. 487. 


c. Allegation and Proof of Ownership of 
Property. 


Person to whom Goods belong must be stated.] 

—An indictment for laiceny, and receiving goods 
knowing them to have been stolen, is bad, if it 
does not state to whom the goods belonged. Reg. 
V. Ward, 7 Cox, C. C. 421. 


Ham.] — An indictment describing the pro- , 
perty stolen as ‘‘ one ham, of the value of lO.s,, of | 
the goods and chattels of T. H.,” is sufficient, I 
as the w'ord ‘‘ham” has acquired a meaning 
which is universally understood ; and it is no 
objection, that it may be taken to mean the ham 
ot ah animal ferae naturae or of a base nature, 
inasmtich as the flesh of a dead animal ferai 
naturse is the subject of larceny, and the expen- 
diture of labour on the flesh or the skin of animals 
of a base nature, at common law, imparts to it 
value, and makes it also the subject of larceny. 
Req. V. Gullears, 3 New 8ess. Cas. 704 ; 1 Den. 
C. C.501; 2 Oar.<k K.981; T.& M. 196; 19 L. J., 
M. C. 13 ; 13 Jur. 1010 ; 3 Cox, C. C. 572. 


Person must have Actual or Constructive 
Possession.] — Property cannot be laid in a per- 
son who has never had either actual or construc- 
tive possession. Re,e v. Adams, R. k R. 225. 

The goods m a dissenting chapel vested in 
trustees, cannot be described in an indictment 
as the goods of a servant w^ho has merely the 
custody of the chapel and things in it, to clean 
and keep in order, although he has the key of 
j the chapel, and no other person but the minister 
has another key. Roxy. Hutchinson, R. k R. 412. 




Animals ferse naturae.] — In cases of larceny 
of animals feras naturm, the indictment must 
shqw that they were either dead, tame, or con- 
fined, otherwise they must be presumed to be in 
their original state. Rex v. R^ugh, 2 Kast, P. G. 
, 607, And see Rex v. Hudson^ 2 Hast, J?. C. 611. 

An chit is not sufficient to add “Of the goods 


and chattels ” of such a one. Rex v. Hough, 2 
East, P. C. 607. 


Never in Real Owner’s Possession.] — The pro- 
perty stolen may be described as the real 
owmer’s, although it never was actually in his 
possession, but in the possession of his agent 
only. Rex v. Remnaiit, R. k R. 136. 

A servant was sent out by his master to re- 
ceive money fiom his master’s customers,^ and 
having received the money, he wms robbed of it 
on his way home. Semble, that an indictment 
for this robbery, in which the money was Iw 
to be the property of his master, could not 
supported, as the money had never been in the = 
possession of the master. Rig. y* Rudich, 8 Car. | 
& P. 237. 


Guest or Innkeeper.] — Goods belonging to a 


M U 
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}^i !e ! 3'^' «ic_l.ropei.ty of B. The carrier broke bulk, 

aiKl was indicted for larceny :-~Held, that the 
property w'as well described as the property »of 
the London Dock Company, they having still a 
special property m the chattels, notwithstanding 
that they had parted with the possession by mis- 
take. lleg. V. Vincent, 3 Car. & K. 24C; 2 Den.C, 
G. 4G4 ; 21 L. J., M. C. 109 ; 16 Jur. 4o7 ; 5 Oox, 
C. G. 537. 

Where K. had taken a house in which his 
brother-in-law M. carried on business for the 
benefit of K, and his family, M. receiving neither 
profits nor salary, but having authority to buy 
and sell stock, and take money from the till : — 
Held, that the goods might be laid as the pro- 
perty of M., he being a bailee thereof. Beq. v. 
Bird, 9 Car. k, P. 44. 

A. was indicted for stealing iron which he had 
taken from a canal while the canal was being 
cleaned. Pioperty found on such occasions in the 
canal, if identified, was returned by the company 
to the owner ; otherwise it was kept by the com- 
pany. A. was not in the employ of the company : 

Held, that the property in the iron was rightly 
laid in the company. Beq, v. Itme, Bell, C. 0. 
93 ; 28 L. J., I\l. C. 128 ; 5 Jur. (N.IS.) 274 ; 
7 W. R. 236 ; 8 Cox, C. 0. 139. 

Churcliwardeiis and Overseers.] — Money was 
stolen from an ancient poor’s box fixed up in, a 
church : — Held, that, in an indictment for steal- 
iiig it, the property would be properly laid in the 
vicar and churchwardens ; and that an indict- 
ment in which the pioperty wlus stated t<j be that 
of ‘‘ J. N. aiul otheis,” J. N. being the vicar, was 
correct, without alleging J. N. to bo the vicar, or 
the ‘“others” to be the churchwardens. Beg. v. 
WorfJeij, 2 Car. A K. 283; 1 Den. C. 0. 162; 2 Cox, 
0. C. 32. 

All indictment for stealing goods may, under 
55 Geo. 3, c. 137, state them to be the goods of 
the oveiseeis of the poor, for the time being, of 
the parish of A. ; for this wfill impoit that they 
belonged, at the time of the theft, to the persons 
ivho were the then overseers. Bex v. Went, 
R. & R. 359. 

Where the lead of a coffin deposited in a 
private vault 111 a public church has been stolen, 
the property is w’ell laid in the churchw’ardens 
and ovci seers of the parish to wdiich such church 
belongs, though locally situate in another parish, 
and long disused for divine service. Beq. v. 
Garhch, 1 Cox, C. C. 52. 


property either of the innkeeper or of the guest. 
Bex v. Todd, 1 Leach, C. C. 357, n. 

Washerwoman.] — So goods stolen from a 
w^asherwoman may be laid to be her property. 
Bex V. Parlter, 1 Leach, C. C. 357, n. 

Agister.] — So in the case of an agister, who 
takes in sheep to agist for another, they may be 
laid to be his property. Bex v. Woodioird,! 
Leach, C. C. 357, n. ; 2 East, P. C. 653. 

Coachmaster or Owner.]— The coach-glass of a 
gentleman’s coach, standing in a coachmaster’s 
yard, may be laid to be the property of the 
<?oachma&ter. Bex v. Tn/lor, 1 Leach, C C 
356 ; 2 East, P. C, 653. 

Goods in Boot of Coach.]— The property in 
goods stolen, is properly alleged to be in the 
driver of a coach, from the boot of which they 
were taken. Bex v. Bealtui, 2 East, P. C. 653 : 
2 Leach, C. C. 862. 

Goods Salved from W’reck.] — The property in 
goods salved from a wreck may be laid in the 
owner of the wweek. Beq. v. Clegq, Ir. R. 8 C 
L. 166 ; 11 Cox, C. C. 212. 

Purnished lodgings.]— The goods of a fur- 
nished lodging must be described as the lodgers 
goods, not as the goods of the original owner. 
B,ex V. Behtead, H. & R. 411 ; Bex v. Bnnis- 
wleli, 1 M. C. C. 26. 

Possession of Owner hy Agent or Servant.] — 

The prisoner was sent by his fellow w’orkmeii to 
their common employer, to get the wages due to 
all of them. He received the money in a lump 
sum, wu-apped up in paper, with the names of 
the workmen and the sum due to each written 
inside : — Held, that he received the money as the 
agent of his fellow workmen, and not as the 
servant of the employer, and that, in an indict- 
ment against him for stealing it, the money was 
^^rungly described as the property of the em- 
ployer. Beg. V. Barnesi, 35 L. J., M. C. 204 ; L. 
R. 1 C. C. 15 : 12 Jur. (N.S.) 549 ; 14 L. T. 601 ; 
14 W, R. 805 : 10 Cox, C. C. 255, 


Wife’s Possession that of Husband.] — The 

wife of A. was employed by her father to sell | 
sheep, and receive the amount at Iv. She did 
so ; but before she left K. a 5/. note, which she | 

received in payment for the sheep, was stolen Vicar— Lead from Roof of Church.]— In an 
from her : — Held, that the note was propeily ^ indictment under s. 44 of 7 & 8 Geo. 4, c. 29, for 


described as the pro[)erty of the husband. Bex 
V. BohertH, 7 Cai. & X-*. 485. 

A married woman found a purse lying on the 
road and took it, but before she reached home 
the prisoners met her and robbed her of it ; — 
Held, that the purse was rightly described as the 
property of her husband. Beq. v. Bulluwi>, 2 
Cox, C. C. 63. 

Prosecutrix Married before Indictment 
Pound.] — An indictment for a robbery on an 
unmarried woman in her maiden name is good, 
although she marries before the indictment is 
found. Bex v. Turner, 1 Leach, C. C. 536. 

»j 3 London Dock Company by 

Mistake delivered two hogsheads of sugar to a 
carrier, who produced two delivery notes autho- 
rising them to tFO otte .MgeHade of 


stealing lead from the roof of a parish church, 
when the benefice is a vicarage, the lead is pi'o- 
peiiy laid as the property of the vicar. Beg. v. 
Miles, 1 Cox, 0. C. 351. 

Inhabitants of a County.] — A room attached 
to a shire-hall, and built and used for the purpose 
of a ball and concert-room, is within 7 Geo. 4, c. 
64, s. 5, which provides, that in any indictment 
for any felony or misdemeanour, committed in, 
upon, or with respect to any court, or other 
building erected or maintained at the expense of 
any county, in, on, or with respect to any goods 
or chattels provided for or at the expense of the 
county, to be used in or with any such court, it 
shall be sufficient to state any such property, 
real or perronal, to belong to the inhabitants 
of such county. Beg. v. Oox, ^0. 0, 

346 . 
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A chaMelier which ha.1 been a. a feture j year, of the%’roper^“; 

in the ball-room, and sub&equently fntViPr Tien vJIuohes, Car. & M. 593. 

airother part of the buildi^ and ‘ In such cases the-property may bo laid either 


another nart or me uuuuiug, — - 

any purpLe, is also within the same ^ 

is property described as the property of the in- 
habitants of the county. Ib. 


In such cases the property may be laid either 
in the father or in the son, but the better course 

is to lay it in the latter. Ih. 

A. was a boy of fourteen years of age, living 


V was a UUJ Ui. — £^4.^’ rnyfl 

_ „ T T TtrifVi nirl assistinsT B.i who was his tatner. ine 
Bank not Eegistered-Puhlic p^soner was indicted for stealing a pair of boots 

indictment for larceny, the pioperty !i,b nronerty of A. The boots were the property 

to be in G., manager of the Duffley “'1 W“t ^hc P opcitj^ stolen by the 

Bromwich Bank. Tl^® belong^ to prisoner, A. had temporarily, in his fathers 

banking company, a company consisting of more P ° charge of the stall from which they 

Sir twenty partners, but ^®;;®g;“n of i^ were st^^ i “ 

or appointment of any manager oi pubiic omcei, owner-ship of the boots could not pro- 

;V^roved. The indictment jeriy belmd in hi"m. i?ry. v. yrcci. Dears & B 

iTof the p^artLi/|-Hcld that ^ K. fs Co“ C. 0. 186. 

as amended, was lightly laid undm 7 Geo , . , 

s. U, and that It need not have been laid in the Execution.]— If goods seized 

public officer (presuming there -u’as o^l®)’ g arc stolen, they may be described 
? Geo 4, c. 46, s 9. ifey. w f good, of the party against whom the writ 

l‘i. “ 8 ;.rc. iA sii t 

baffiiing coiApanymaybeindicted for embezzling Buss. 0. A M. .64, 

or stealing the money of tb® cnmpimy, it being Peeresses.]-Iii an indictment for 

laid a, the property of a public of®®^ larceny of goods, the property of a peer who i, 
company correctly appointed and ^ ^ gog^, may be laid as the goods and 

Peff. y. Mms>n, 2 M. C. C. 278 ; Car. A M. - G., T. E., Lord D.,” without styling 

52i liim Baron D., although the more proper way to 


(a trustee of the bank) and otliers, um.er s. i. - 

7 & 8 Geo. 4, c. 64. Iter;, v. JtM, 1 f '• • mdiotinent for larceny, laying the goods- 

13L s,toleii to be the property of Victory Baroness 

chmTl inisoZr^l ;reffimg'S”?h'e 

property of H. The evidouco was that tbe brass . j Industrial Co-operative Society.] 

was the property of a trading company, am charged with stealing money, alleged 

It was seeiJ on the company’s I>f™/bou was charged uitl^^ 

twelve days before it was missed on tbe 24th to be the ni mdustiial co-opera- 

March,1877 ; that the comply was being uound Jl. f ^old to members of the 

up ; and that H. was the official IffidiffiVoi f "°\j7d he wis accountable to the treasurer 

oonv of the ‘‘London Gazette, dated lytn may, -UAinfl weived B. was a member 

1877, was produced, which stated thatataspecia and' had abstracted some money 

meeting of the company duly convened, tdib at a of the sic .,,ohaigo —Held, that there 

subsequent special general meeting CApnl 2.it^, ^ possession of the money in 

a resolution was passed ror wniiding-ui) the com u ...tain a conviction for larceny against 
pany voluntarily, and that H and S were ap- A. v 7i™ L ^^0.299 ; 32 L. J., M.C. 

lointedllquidatorsatthcspccial general meeting. ' /j, /-f 582 ; 8 L. T. 2.55 ; 11 W. E. 

hHeld, that this evidence did not prove that the 18.o .) Jui . (N.& ) .>c^ , 

brSswasthepropcrtyof H.asla,idiiitheindict- 602; 90o.y,C.C.3U.. . 

ment. jfey. v. Ml, 36 L. T. 670 ; 13 Cox, 0. . -jr^isteesnotlncorporated.]— Anindiotmentfor 
*^^In order to satisfy the aUogation in ,™'b®^ ^^ho are^not incorpSed, nius?'’lay the property 

£rrr;i.iunrrrzvr£"S: zasu-u.-. -.a™.,..., 

acted and carried on business in fact as such 1 Leach, C. C. old. 

company. v. iaw* '«t 4<> L. J., M. 0. T (> , property of Triendly Society.] — ^When ^ 

2 Q. B. D. 296 ; 35 L. T. 527 ; 13 Cox, C. 0. sLiety had appointed a treasurer and 

345. t,jyo trustees, one of the tnistees bold guiUy 

Eather or Son.]— An indictment for ®t®*’b“8 ® 

is . A. wa-s indicted for s 
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were trustees of a friendly society; and A. and H. ; 
were members of the society. H. was in posses- ' 
sion of a shop where goods were sold for the 
society, and had the sole management, and was ! 
answerable for pi’operty and money coming into 
his possession. A , while assisting in the shop, 
without salary, took the money from the till. 
The prosecution failing to piove the society was 
•duly enrolled, the indictment was amended by 
inserting H.’s name instead of “ F. and others.” 

It was tlien pioved, on behalf of A , that the 
society was enrolled : — Held, that a conviction 
upon the amended indictment might be sus- 
tained. Ueq. V. Welder^ L. & C. 77 ; 31 L. J., 
M. C. 17 ; 7 Jur. (N.S.) 1208 ; 5 L. T. 327 ; 10 
W. R. 20; 9 Cox, C. C. 13. S. P., Bex r. Bramley, 
E. & R. 478. 

A., who was a trustee of a friendly society, was 
appointed by resolution of the society to receive 
money from the treasurer, and to carry it to the 
bank. He received the money from the trea- 
surer’s clerk, but instead of taking into the hank, 
he applied it to his own pui poses. He was in- 
dicted for stealing, the money being laid as that 
of the treasurer. The 18 & 19 Yict. c. 63, s. 18, 
vests the property of friendly societies in the 
irustees, and directs that in all indictments the 
propel ty shall be laid in their names : — Held, 
that A. could not be convicted. Beej. v. 

Bell, C. C. 259; 29 L. J., M. C. 132; 6'Jur.'(N &.) 
513 ; 2 L. T. 254 ; 8 W. E. 222 ; 8 Cox, C. 0. 
302. 

Landlord or Benefit Society.]— A box belong- 
ing to a benefit society was stolen fiom a room 
in a public-house. Two of the stewaids had 
keys of this box ; and, by the rules of the 
society, the landlord ought to have had a key, 
but in fact he had not : — Held, that the prisoner 
might be convicted on a count laying the pro- 
perty m the landloid alone. Bex v. Wumer, 4 
Car. & P. 391. 

Chapel Trustees.] — A bible had been given to 
a society of Wesleyans ; and it had been bound 
at the expense of the society. B. stated that he 
was one of the tiustees of the chapel, and also a 
member of the society. No trust-deed was pro- 
duced : — Held, that, m an indictment for stealing 
the bible, the pioperty was rightly laid in B. and 
others. Bex v. B(mlton^ 5 Car. P. 537. 

On Death of Parties — Laid in the Ordinary.]— 

In an indictment for stealing property which 
has belonged to a deceased person, wdio appointed 
executors, who w’ould not prove the will, the 
property must be laid in the ordinary, and not in a 
person who, after the commission of the offence, 
but before the indictment, has taken out letters 
of administration with, the will annexed ; be- 
cause the rights of an administrator only com- 
mence from the date of the letteis, as distin- 
guished from those of an executor, which 
commence, not from the granting of the probate, 
but from the death of the testator. Bex v. 
JSmUh^ 7 Car. & P. 147. See Tharpe v. Stallmood^ 
5 Man. & (4. 760 ; 12 L. J., C. P. 241. 

A knife was stolen f i om the pocket of A., as 
(hjs dead body lay in a road at S*., in the diocese 
of W, The last place of abode of A. was at T., 
fniheidiocese of Gr. ; but A.’s father stated that 
he believed his son had left T. to come to live 
with him, biit did Aot knpw whether his Son had 
given up his lodgings at fP^A^Peld, that ^is 
was sufficient prop to >^for 


larceny, laying the property in the lord bishop of 
W. Beg, V. Tippni^ Car. & M. 545. 

A.w’-as convicted upon an indictment charging 
her with stealing numeious articles, laid as the 
property of the ordinal y. The evidence was, 
that the articles, wdiich belonged to a deceased 
person, were after her death found in A.’s pos- 
session ; that search had been made for a will, 
and none found ; and that a small portion only 
of the articles had been seen in the house of the 
deceased after her death : — Held, that the pro- 
pel ty was lightly laid in the ordinary, and that 
the sessions had done right in leaving the case, 
as to the whole of the aiticle-*, to the jury, and 
m refusing to put the piosccutor to an election 
to pioceed only in respect of the taking any 
particular articles. Beg. v. Johnson, Dears. & B. 
340 ; 27 L. J., M. C. 52 ; 4 Jur. (N.S.) 55 : 6 
W. R. 64 ; 7 Cox, C. C. 379. 

— — Joint Owners or Partners.] — Where two 
had jointty stock upon a faim, and one died, 
leaving seveial children —Held, that the pro- 
perty in sheep stolen was pioperly alleged to be 
m the siiivivor and the children ; the foimer 
swearing that he consideiccl himself to hold one 
moiety for the benefit of the latter. Bex v. 
Scott, 2 East, P. C. 655 ; R. & R. 13. 

D. and C. weie partners ; C. died intestate, 
leaving a widow and childien ; fioin the time of 
his death the widow acted as paitiier with D., 
and attended the business of the shop ; three 
veeks after C.’s death part of the goods were 
stolen ; they were described in the indictment 
as the goods of D. and the widow : — Held, that 
the description was light Bex v. Gab if, R. & R. 
178. 

Sufficient Evidence of Possession.]— On 

an indictment for stealing sheep, which had 
been stolen after the death of the late owner, 
there being no formal proof of a will or an 
administiation, but it appearing that the sheep 
were in charge of the shepherd, under the orders 
of a steward, who was under the order of the 
piosecutois, and took diiections from and reii- 
deied accounts to them • — Held, that there was 
sufficient evidence of a possession in them, which 
would sustain the indictment. Beg. v. King, 4 
F. & F. 493. 

On Conviction of Felons.] — Goods of an ad- 
judged felon, stolen from his house, in the pos- 
session and occupation of his wife, may be 
described in an indictment for larceny as the 
goods of the Queen. But the house cannot be 
so described without office found. Beg. v. White- 
head, 2 M. C. C. 181. S. P., Coombes v. Queeids 
Proctor, 16 Jur. 820. 

Amendment of.] — Where stolen prt^perty has 
been laid in the wiong person, the indictment 
may be amended. Beg. v. Kullarton, 6 Cox, 0. 0. 
194. S. P., Beg. v. Pritehard, L. & 0. 34 ; 30 
L. J., M. C. 169'; 7 Jur. (N.s.) 557 ; 4 L. T. 340 ; 
9 W. R. 579 ; 8 Cox, 0. 0. 461. 

If in an indictment for larceny the property of 
1 the goods is laid in A, and the property is proved 
to be in the London Dock Co., this is amendable 
. under 14 & 15 Viet. c. 100, s. 1. Beg. v^ 
i 3 Car. & K. 246; 2 Den. 0. 0. 464; 21 L. J., M. 0. 

. 109 ; 16 Jur. 457 ; 5 Cox, 0. 0. 537. 

• If an indictment for jlf rceny does ROt state to 
’ : whom the goods it d'a^hot he 
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nor is the defect cured by 14 & 15 Yict. c. 100, s. 

8. Heg. y. ^Y(^rd^ 7 Oox, C. C. 421. 

Proof of Ow3iersliip.]-~In support of an in- 
dictment for stealing oysters in a tidal river, it 
is sufficient to prove ownership by oral evidence, 
as, e.g. that the prosecutor and his father for 
forty -five years since 1S15, had exercised the 
exclusive right of oyster-fishing in the locus in 
quo. and that in 1846 an action had been brought 
to try the right, and the verdict given in tavour 
of the prosecutor. Mig. v. Downing^ 2o L. i. 

398 ; 11 Cox, C. 0. 580. 

Prisoner was clinrjfetl with stealing a 
the property of E. The evidence was that the 
prosecutor, in presence of the prisoner, agreed to 
hiiY of W. a mare for 5Z.. and that W. assented 
to take a cheque for the 5/. The prosecutor 
afterwards sent the prisoner to W. with the 
cheque, and directions to take the mare to 
Bramshot Farm. On the next day the piisoner 
sold a mare to S., which he said he had bought 
for 5Z. Before the magistrate he said he sold 
the mare to S., with the intention of giving the 
money to E., but that he got drunk :--Held, 
that that was sufficient evidence on which a 
iury might find that the mare sold to S. w^as the 
propertfof B. Beff. v. An,g, 25 L. T. 851 ; 12 
Cox, 0.0.134. ^ ^ ^ ^ 

W. let a horse on hire for a week to 0 ., wno 
fetched the horse every morning fiom W.’s 
stable, and returned it after the day’s work w^as 
done. The prisoner \vent to 0. one day, ]ust as 
the day’s work wms done, and fraudulentlj’ ob- 
tained ‘it from him by saying falsely, “ I have 
come for W.’s horse ; he has got a job on, and 
wants it as quickly as possible.” The same 
evening the prisoner was found three miles oti 
with the horse by a constable, to whom he 
. stated that it was his father’s horse, and that he I 
was sent to sell it : — Held, that he was rightly 
convicted of larceny on an indictment alleging 
the property of the horse to be in W. Jieg. v. 
Kendall, 30 h. T. 345 ; 12 Cox, C. C. 598. 

Possession of Agent— Charge of Stealing 

from Agent as Principal.] — The prisoner was 
tried upon an indictment which charged, that 
whilst the servant of A. he stole money belong- 
ing to A The evidence was, that the prisoner 
was the servant of B., and that the money 
belonged to B., but was in the possession of A. 
as the agent of B. He was accordingly con- 
victed of simple larceny Held, that the con- 
viction was right. Beg. v. Je^mlngs, Dears^. & 
B. 447 ; 4 Jur, (H.S.) 146 ; 6 W. B. 231 ; 7 Cox, 
G. 0. 397. 

6. Trial. 

a. Jurisdiction to Try. 

Parish Partly in Two Counties.]— If a parish 
is partly situate in the county of W., and partly 
in the county of B., it is sufficient, in an indict- 
ment for larceny, to state the offence to have 
been committed at the parish of H. in the 
county of W. Bex v. BerltiTis, 4 Oar. & P. 363. 

^oods carried into another County.]— Larceny 
must be tried in the county where committed ; 
but the offence is considered as committed in 
every county into wffiich the thief carries the 
gooefs. Bcio V. Thomson, 2 Buss. C. & M. 283. 

If a steals goods in one county , and carries 

if win hA larcenv in the latter » 


though the goods are not carried into the latter 
county until long after the original theft. Beo^ 

V. Parhin, 1 M. C. 0. 45. 

A wife took her husband’s goods fiom JNottmg- 
hill, and she was found committing adultery with 
the prisoner at Liverpool, the husband’s goods 
being then in the prisoner’s possession, ihere 
was no evidence that they were umler his control 
at any place within the iurisdiction of the 
Central Criminal Court Held, that that court 
had no jurisdiction to try the prisoner for the 
offence. Beg. v. Pei nee, 11 Cox, C. C. 145.^ 
Indictmeiit for stealing two horses in Kent ; 
the only evidence of stealing in Kent was that 
the constable having taken the prisoner in Surrey, 
and the prisoner having offered on some pretence 
to go to a place in Kent, the constable and the 
prisoner rode the horses there, and the prisoner 
escaped, leaving the horses with the constable : 
—Held, not sufficient. Beje v. tSimmons, 1 M. 

C. C. 408. 

The prisoner stole a watch at Liverpool, and 
sent it by railway to a confederate in London 
Held, that the constructive possession still re- 
mained in the prisoner, and that he was triable 
at the Middlesex sessions. . Beg. v. Begers. 37 
L. J.,M.C. 83; L. R. 1 C. C. 136 ; 18 L. T.414; 

16 W. B. 733 ; 11 Cox, C. C. 38. 

If a man kills a sheep in county A., and carries 
the carcase into county B., he may be convicted 
upon an indictment for stealing, taking and 
driving away sheep into county B. If a man 
kills a sheep" in county A., and carries the car- 
case into county B., he cannot be convicted of 
killing the sheep with intent to steal the carcase 
ill county B. Beg. v. jSeivIand , 2 Cox, C. C. 283, 

Goods Stolen Abroad and brought to England.] 

—A person had stolen goods in Guernsey and 
brought them to England, where he wms taken 
I and committod for trial — Held, that, Guernsey 
not being a part of the United Kingdom, he 
'could not be convicted of larceny, for having 
them in his possession here, nor of receiving in 
England the goods stolen in Guernsey. Beg. v, 
Dehrulel, 11 Cox, C. C. 207. 

If a larceny is committed out of the kingdom, 
though wdthm the king’s dominions (e.g. in 
Jersey), bringing the things stolen into this 
kingdom, will not make it larceny here. Bex v. 
Prowes, 1 M. C. C. 349. S. P., Beg. v. :\Iadge, 

9 Car. & P. 29. 

Within Admiralty Jurisdiction.]— The court 
of quarter sessions has jurisdiction to try cases 
of larceny committed on the high seas wdiere the 
offender is apprehended within the jurisdiction 
of such court. Beg. v. Peel, L. & C. 231 ; 
32 L. J., M. C. 65 ; 8 Jur. (N.S.) 1185 ; 7 L. T. 
336 ; 11 W. B. 40 ; 9 Cox, C. 0. 220. 

See further infra, col. 1717 et seq. 

b. Practice. 

Election of Larcenies Charged.] — A. was 

charged and convicted of stealing various 
articles. The evidence was that the ^ttimes 
had belonged to a deceased person and after her 
death were found in A.’s possession Held, that 
the sessions had done right in leading the case ^ 
to the whole of tlie articles to the ]ury, and 
refusing to put the prosecutor to an election m 
proceed only in respect of the taki^ any pa^ 

+if»nlar artielASi- BgQ. V. tfoTinsOn, HcarS. oC 
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340 ; 27 L. J., M. 0. 52 ; 4 Jur. (n.S.) 55 ; 7 
Cox, C. C. 379. 


On an indictment for stealing fowls, in a first 
count laid on the 15th February, for stealing ten 
fowls, and in the third count laid on the 13th 
February in the same year, for stealing three 
fowls, the prosecutor was put to elect between 
the two occasions, lleq. v. Lomdale^ 4 F. &; F. 
66. 

A. was tried upon an indictment which con- 
tained two counts, the first for embezzlement, 
and the second for larceny as a bailee. At the 
close of the case for the prosecution, it w^as 
objected that the indictment was bad for mis- 
joinder of counts, and that the counsel for the 
prosecution could not be allowed to elect upon 
which count he would proceed. The objection 
was overruled. The counsel for the prosecution 
elected to proceed upon the second count, and 
A. w’as convicted : — Held, the conviction was 
right. Beg. v. Holman, L. & C. 177 ; 8 Jur. 
(N.S.) 1082 ; 6 L. T. 474 ; 10 W, B. 718 ; 9 Cox, 

C. C. 201. 

An indictment charged an assistant to a photo- 
grapher with stealing divers articles belonging 
to his employer. It did not appear when the 
articles w'ere taken, whether at one time or more 
times, but only that one particular article could 
not have been taken before a given month : — 
Held, that this Avas not a case in which the 
prosecutor should be put to elect upon which 
articles to proceed under 24 & 25 Viet. c. 96, s. 6. 

V. Ilcnmood, 22 L. T. 486 ; 11 Cox, 0. 0. 

526. 

A person stole gas for the use of a manufac- 
tory by means of a pipe, -which drew ofi the gas 
from the main -without allowing it to pass through 
the meter. The gas from this pipe was burnt 
every day, and turned off at night. The pipe 
was never closed at its junction with the main, 
and consequently always remained full of gas : 
— Held, that as the pipe always remained "full, 
there was, in fact, a continuous taking of the 
gas, and not a series of separate takings, and 
therefore the prosecution was not bound to elect. 
Beg. V. Finth, 38 L. J., M. C. 54 ; L. B. 1 C. 0. 
172 ; 19 L. T. 746 ; 17 W. B. 327 ; 11 Cox, C.C. 
234. 

Held, also, that, even if the pipe had not been 
thus kept full, the taking would have been con- 
tinuous, as it was substantially all one transac- 
tion. Ih. 

Before 24 & 25 Viet. c. 96, s. 6.] — Twm 

persons indicted for horse-stealing in county A., 
were found in joint possession of two horses in 
that county, w-hich they had jointly taken at 
different times and places in county B. ; — Held, 
that as each taking in county B. vras a separate I 
felony, the prosecutor’s counsel must elect on | 
which to proceed. Bex v. Smith, B. & M. 295. 

Whether Jury must find Specific Amount 
Stolen on Particular Day.] — The prisoner vras 
employed to conduct an office in connection with 
a branch bank. His salary included his services 
and the providing an office, wffiich -was in his own 
house, where he carried on another business. 
The office was fitted up at the expense of the 
bank, and in it there was an iron safe, the pro- 
perty of the bank, into which it was his duty 
wj^en night came to put any money received 
during the day which had not been required. 

o:!^ the branch bank kept a duplicate 
safe. It was the prisoner’s duty to 


receive money from customers, to be put to their 
accounts with the branch bank, and to pay 
cheques. He furnished accounts to the manager, 
and it was his duty to pay over \veekly to the 
manager the excess not required at the office. 
He also received moneys from the branch as re- 
quired, which were entered in his w^eekly ac- 
counts. In September. 1855, his accounts were 
audited, and his cash found correct : and from 
that time up to September, 1857, he continued 
to furnish weekly accounts which w'ere correct in 
their statements of receipts and payments, but 
no examination of the balances appearing from 
those accounts to be in his hands took place. At 
the latter date, however, he was about 3,OOOL 
short in his accounts, and admitted that he had 
taken that amount. The jury found the prisoner 
guilty of larceny as a clerk, in having stolen 
some money received from customers, which 
before such stealing had been placed in the safe, 
and made the subject of a weekly account — 
Held, that it -wms not necessary that the jury 
should find any specific amount to have been 
stolen on any particular day. Beg. v. Weight, 
Dears. & B. 431 ; 27 L. J., M. 0. 65; 4 Jur. (f.S.) 
313 ; 6 W. B. 255 ; 7 Cox, C. C. 413. 

I Prisoner may be found Guilty of Embezzle- 
ment though Indicted for Larceny.] — See ante, 
Embezzlement. 

c. Evidence. 

Competent Witness — ^Wife of Prisoner pre- 
viously Convicted.]— A. being tried for sheep 
stealing, it was proposed to call the wife of B. to 
prove that A. and B. had jointly stolen the 
sheep, B. having been convicted of it at the 
pievious quarter sessions : — Held, that she was a 
competent witness. Reg.y. Williams, S Qb.!:. k 
P. 284. 

Statement of Prisoner.] — A statement made 
by a prisoner before suspicion attaches to him, 
and before search made, in order to account for 
his possession of property, which he is after- 
wards charged with having stolen, is admissible 
as evidence for him. Beg. v. Alntham, 2 Oar. & 
K. 550. 

Duty of Prosecution to Eebut.] — As a 

matter of law it is not incumbent upon the ' 
prosecution on a trial for larceny to call as 
witnesses the persons -whom the prisoner has 
named as able to account for his possession of 
the stolen property, though the persons so named 
are known and might be called. Beg. v. Wilson, 
Dears. & B. 157 ; 26 L, J., M. C. 45 ; ‘3 Jur. (N.S.) 
167 ; 5 W. B. 251 ; 7 Cox, C. C. 310. 

Where a prisoner charged -with larceny has 
given two diferent accounts of the way in which 
he became possessed of the stolen property, it is 
not incumbent on the prosecutor to call as wit- 
nesses persons whom, in one of the statements, 
he says could prove his innocence, wdth a vie-^i" 
of disproving that statement, but ifc may be pru- 
dent m the prosecutor to have these persons in 
attendance at the trial, though he does not call 
them, to avoid the effect of the observations by 
the prisoner or his counsel that these persons 
could prove the prisoner’s innocence, but that he 
has not the means of procuring their attendance. 
Beg. V. BiUeg, 2 Gar. & K. 818. 

Where a person on whom stolen property is 
found gives to those who find him in possession 
of it a reasonable account of ho-w he came by it, 
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it is incumbent on the prosecutor, on the trial, mistress, but had retained a small surplus, and 
to show that that account is untrae. Beg, v. when taxed with it, just after her mistress’s 
Car. k K. 370. S. P., Reg. v. Smith, death, she denied the receipt of the cheque, the 
2 Car. & K. 207; Beg.y. Hvgltea^lCdis^G.O.ll^. indorsement of wdiich was believed not to be 
Aliter, if that account is unreasonable or im- that of her mistress. The jury was dii'ccted that 
probable on the face of it. Jh. there w^as no evidence on which they could 

On a charge of burglary, possession by the properly convict her for stealing the cheque, 
prisoner of part of the stolen property very soon even if there was any on which they could have 
after the burglary, wnth an account given of it convicted for embezzling the surplus. Beg. v. 
not reasonable or credible, is sufficient prima Slhigshy, 4 P. & F. 61. 

facie evidence, without express evidence to A banker’s clerk was employed at A. to manage 
falsify it. It is so however only if, upon all the a branch for them at the town of B. He prp- 
•circumstances in the case, the account given is vided an office for the bank in his own house, 
not reasonably credible. Beg. v. Edt^all, 4 F. & The office wLas furnislied by the bankers, and an 
p. 922. iron safe was provided there by them. There 

Where stolen property is traced to the posses- w^ere duplicate keys, the bankers kept one and 
Sion of a prisoner, and he at the time gives an the clerk the other key. It was his duty to 
account of how he became possessed of it, it is receive money from customers of the bank, to 
not the duty of the prosecution to disi)rove that place it at night in the safe, to pay away from 
account wliere circumstances exist in the case time to time such portions of it as were required 
which render that account unreasonable, ( r its for the business of the bank, to pay cheques, to 
truth improbable. In such a case the burden pay over weekly any balance not required for 
of calling the parties vouched is cast on the the business at B., and to send in w'eekly 
prisoner. Beg. v. Ilannev, 2 Cox, C. C. 487. accounts to the bankers at A. He carried on 
.See Reg. v. Bit son, oO L. T. 727 ; 15 Cox, C. 0. the business, receiving and paying money and 
478 ; 4*8 J. P. C30. sending in weekly accounts. In auditing his 


Of other Cases.] — ^Neither upon an indictment 
for stealing nor receiving can evidence be given 
that the prisoner had at the time, or previously, 
other stolen goods in his possession. Beg. v. 
Oddi/, T. & M. 593 ; 2 Den. C. C. 264 ; 20 t. J., 
M. C. 198 ; 15 Jur. 617 ; 5 Cox, C. C. 210. 

A prisoner was indicted for stealing three 
.articles. Having taken the first article, he re- 
turned in about two minutes and took the second, 
and then returned in half an hour anti took the 
third ; — Held, that, the last taking was a distinct 
felony, and could not be given in evidence with 
the other two ; but, that the interval of time 
between the first and second taking was so short, 
that they must be considered as parts of the 
-same transaction. Beos v. Birdseye, 4 Car. & P. 
.386. 

See aim eases, post, col. 1874 et seq. 

Mere Possession of another’s Property.] — Mere 
possession of property belonging to another is not 
sufficient to sustain a charge of larceny unless 
there be evidence that the property was stolen. 
Beg. V. Hall, 1 Cox, 0. C. 231. 

SnflSLciency to support Conviction.] — ^W. was 

indicted for larceny for stealing six pounds of 
brass from a foundry. The only suggested evi- 
-dence offered at the trial was, that the prisoner, 
who was employed upon the premises, had been 
sent to come into the place where the brass was 
kept : — ^Held, that there was not a scintilla of 
^evidence to go to the jury. Beg., v. Wallier, 
Dears. 0. C. 280 ; 6 Cox, C. C. 310. 

A. had agisted his horse with B., and in 
consequence of hearing of the loss of it, A. went 
to the field of B., where it was not : — Held, to 
be not sufficient proof of loss to support an in- 
dictment for home-stealing. Bex v. Tend, 6 Car. 
.A: P. 176. 

A servant a day or two before her mistress’s 
de^th got cashed a cheque dravra to her mis- 
tes’s order, and which had come to her mis- 
i douse in a letter, and when cached pur- 
i. mistress’s indorsement ; and 


mistress, but had retained a small surplus, and 
when taxed with it, just after her mistress’s 
death, she denied the receipt of the cheque, the 
indorsement of which was believed not to be 
that of her mistress. The jury was dii'cctod that 
there was no evidence on which they could 
properly convict her for stealing the cheque, 
even if there was any on which they could have 
convicted for embezzling the surplus. Beg. v. 
SUngshy, 4 F. & F. 61. 

A* banker’s clerk was employed at A. to manage 
a branch for them at the town of B. He pro- 
vided an office for the bank in his own house. 
The office was furnislied by the bankers, and an 
iron safe was provided there by them. There 
were duplicate keys, the bankers kept one and 
the clerk the other key. It was his duty to 
receive money from customers of the bank, to 
place it at night in the safe, to pay away from 
time to time such portions of it as were required 
for the business of the bank, to pay cheques, to 
pay over weekly any balance not required for 
the business at B., and to send in weekly 
accounts to the bankers at A. He carried on 
the business, receiving and paying money and 
sending in weekly accouirts. In auditing his 
accounts a deficiency of 3,000Z. was discovered. 
He admitted that he had taken that amount of 
the money. There was no other evidence, except 
that in the day-time money was sometimes kept 
in a draw^er in the office. The jury found him 
guilty of larceny as a clerk in having stolen some 
money received from customers which, before 
such stealing, had been placed in the safe, and 
made the subject of a weekly account : — Held, 
that there was evidence to go to the jury of 
larceny. Beg. v. Wright, Dears. & B. 431 ; 
27 L. J., M. C. G5 ; 4 Jur. (N.s.) 313 ; 6 W. E. 
255 ; 7 Cox, C. C. 413. 

The prisoner was the bailor, aud the prosecutor 
the bailee of a horse. The prisoner ha(l intrusted 
the horse to the prosecutor as security for a 
bill drawn by the former and accepted by the 
latter, to accommodate him. The prisoner took 
the horse out of the prosecutor’s possession. The 
bill had been paid by the prosecutor, who had 
never been repaid by the prisoner, but was not 
produced at the trial : — Held, that in the absence 
of the bill there was no evidence to show that 
the prisoner had ever parted with his property 
in the horse, so as to constitute his taking of 
it a larceny. Beg. v. Wadsworth, 10 Cox, C. C. 
557. 

When Prosecutor cannot say that any Goods 
Lost.] — A man was found with dead fowls in his 
possession, of which he could give no account, 
and was tracked to a fowl-house where a nuhaber 
of fowls were kept, and on the floor of which were 
some feathers corresponding to the feathers of 
one of the fowls found on the prisoner, from the 
neck of which feathers had been removed. The 
fowl-house, which was closed over night, was 
found open in the morning. The spot where he 
was found was 1,200 yards from the fowl-house^ 
and the prosecutor, not knowing the number of 
fowls kept, could not swear that he had lost 
any : — Held, that there was evidence to sujiport 
a conviction for larceny. Beg. v. Moahford, 17 
L. T. 682 ; 16 W. E. 375 ; 11 Cox, C. 0. 16. 

The prisoner was found coming out of a ware- 
house, where a large quantity of pepper was 
kept, with pepper of a similar quALity ’ 
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pepplr ouTof’^his'Skeftirtiref ' fiP°“ indictment which charged him in the 

V o''i<ienoe of any Mpper 1802 Sn"T\ 20th Septembm', 

having been mibsed fiom the bulk ;— Held that wnnn n property of A., and in the 

there was sufficient evidence to go to the urv of IShTl T the 16th of Januaiw 

the corpus delicti. Ite^. y. d “ rff^ P It' • “ the property oil 

282 ; 23 L. J., M. C. 52; 18 Jui 117 2 \v R * “ A.’s employ sevLoi 

230; 6 Cox, C.’ C. 293. ^ charged in the Shcl 

Ihough no portion of the prosecutor’s goods Janm^v^’ f n the 21st of 

qnostiou for the lury show wL!,^ «’ evidence to 

under all the ciicumstaiices of the case whpfhJv t '' hen they were stolen: — Held, that he 

the gooils, which are the subject of the indict that fhr acquitted on the ground 

ment, are his p.opmty. lie,,, t. Iltjt- ! p & W Sto I’^oved fo have 

r.._8,i. Contra, iJey. v. JJee,!,e, 1 Co.v, C. C. a t/8f 9 L 

Cox, C. C. 437. ’ * • j 


Proof of Writing— Ho Hotioe to Produce 1— 

’I and B., for bnlg- 


to fhoT® iu-'ignifleant value is traced 

lfter th^w““,?^*’'® 12"'’°'*®'' fifteen months 


i; V niuicrmenc against A. aiul B., for bnro-- possession of the prisoner fifteen months 

laiT, one ot the articles stolen (the only one ^>'<1 he g>ves araocount^f It" 

^of ' them l*°h' ■ *^® of hr1“M ’®V woonsistent with t he 

,.s ] hem) being' a ring, which was de- fhe prosecutor to it, he oua’ht iinf +a "Ka 

f’^ account for that possession in^a 
been irs^ “‘’Onption upon it, and to have Where, however, the prisoLr 

nSmmrd^ “® fio ,Pi'ofiaced ; and one of the "'fif? lost property is found in his pmsesshin’ 
he buMarr°nP™'' ‘f'’® fntl, T*'?®-^ **‘® l'‘' 0 ^ooi^for after fo long Si’ 

been lust he ti 'vliioh was proved to have S , ^ fi'” own property by right 

insorintiS m P'°^h®®‘‘’ el fio&re the aUogod theftf and a 

whiclfhS,nSS“ '^’’*“0 notice to produce Possession up to the time of discovery 

.Tf hi Si, I f ®'"’®“ r^®“’ «^o ooiitents f fflcd on to account for that™s7es- 

iiQt^bp ““sooiild ijotw-ithslniiding the interval which ids 

notice Stf i’ ‘Tf ‘f*’ fioo» “O olapsod between the loss and discovery, for then 

shnSi hi 1 • f°f ^o.Pi'i^’Onor to jiroduce the ring 1,® fi'^Pafcs the identity of the thing found with 
fiS 1 if ■'vituoss, the contents of * f '"• 2 Cox, 0. C. 270 

i^cy.v!xrirsp!^39r‘ 

be gn oil after proof of a subpceiia duco, tocuS v. J/„nis-, 8 Cox C a 333 “ 
rt\cntothe person in whose possession it was ’ 


Ji^ast, r. 675. ’ inAv.edr4.~ • — . , -J— possession ot 

ino”r E’iriirs;?';*' r£ et; 

1 s..,„ 

■What Considerations Affect.]~Tho question C ^ ® 

wliat IS or IS nol, n. Tw.-mf 


A-p — xiic quesiion 

ot >\hat IS or is not a recent po'.session of 
stolen property is to be considered with refer- 
enoe to the nature of the article stolen. Thore- 


What sufficient Evidence of Eecent Posses- 

fore, _whoiVtw7“e7d:“oi-“;™UonXhirm; sZi~^ f? 1®'* 0^410? a 

unfinished state, consisting of about 20 yards and + ‘‘ffff”®” ®'Pf‘^°°'‘''fi®i'S ffic prisoner 
each, arc lost, and were in the nossessimi fZtlf f , persons were at the time. The 

prisoner two mouths after their beiu«' stolon lndiwtff®f! ™y 

aiid still in the same state, it was liekUliat this followed iil f f °“® °f f^® offior persons 
was a possession sufficiently recent to call on the .an,) tl.o .,v„o„,.f ,.f f® direction. That pci-son 


Where a stolen horse was found in the posses fhe Z f f “'f knowledge of 

sionofthoprisonersixmonthsXeritwasSe,. If i f ^ said that he had been into the 
and there was no other evidence againstiiim the iriSmZf 'fft''’°“' f '■’ 'ffi® wood, the 

judge would not call on him for his defence as the nff Sff some disused farm build- 

s c„, s P. i£?,s 

Possession by a letter-carrier of a haul- uots fli passers-by Imd easy access to it. The pri- 
some months after it hod been sent by pos't and the bo^ZuZ’^ “ if® custody for stealing 
tot, is not sufficient evidence of ftVlffZ ,7 7^’ tk® constable, after pre- 

by him, though not accounted for other- suppose iZhS^letZ monthZZ'lh-Z? 

v!4“«? hTZZ Zc\ no mo-lfint 

Aprisoner ^as tried o4hV4Ziilne,I86S,rur^^^^^^^^ 










that the prisoner had had possession of the bag, without cause to suspect acquired the possession 
and directed them if they found so, to tieat the for value of a New Zealand bond for 1,000Z,, 
case as one of lecent possession : — Held, that the which had been stolen from the plaintiff’s pos- 
chairman’s ruling was wrong, and that he ought session, after the conviction of a person for 
to have directed an acquittal. Beg. v. Hughes, feloniously receiving the same Held, that the 
39 L. T. 292 ; 14 Cox, C. C. 223. proviso in the above section applies to the right 

On the night following the commission of a to recover as well as to the summary lestitution 
burglary, two boys were found concealed in a of a negotiable instrument, and that, under the 
corn-chest in an open gig-house with which they circumstances, the owner ot the bond could not 
were not in any way connected, and half a mile recover it from the transferees. Chichester v. 
from the house of the prosecutor. Outside the Hill, 52 L. J., Q. B. 160 ; 48 L. T. 364 ; 31 W.R. 
corn-chest was found some of the stolen property, 245 ; 15 Cox, C. C. 258 ; 47 J. P. 324. 


and in the loft over the gig-house was found 
another portion of the stolen property -.—-Held, 
that there was no evidence to go to the jury of 


See also next suh-head. 

Stolen Horses.] — The piovisions of 31 Eliz. c. 


possession by the boys of any of the stolen U 2 extend to the sale as well of horses wdnch are 


articles. Reg. v. Coots, 2 Cox, C. G. 188. j^ot stolen as of those which are stolen ; and the 

sale of a horse in market overt without com- 
7. Restitution and Kegoveey of Stolen plying with the requirements of this statute has 
Peopeety merely the effect of a sale out of market overt. 

^ , Moran v. Pitt, 42 L. J., Q. B. 47 ; 28 L. T. 554 ; 

Power to Order — Property must have been 21 W. R. 525. 
stolen.]— On a conviotion for stealing, the court magikrate has no power under 31 Eliz. c. 12, 
has no juiisdiction to make an order directing cause a stolen hoise to he re-delivered to the 
the disposal of property found in the possession owner, unless proof of the actual theft is fiist 
of the telon when he was apprehended, which Josephs v. Adhim, 2 Stark. 7C ; 19 E. R. 

was not part of that stolen. Reg. v. London 

Cor^orufioyi, E. B. & E. 509 ; 27 L. J., M. 0. 231 ; ^ complaint having been made to a magistrate 

4 Jur. (N.s.) 1078. ^ S. C., siih nom. Reg. v. py owner, that his hoise had been stolen by 
Pierce, Bell, C. 0. 235 ; 8 Cox, C. C. 344. officer, although armed with a warrant 

^ ^ -ut mt TT « against B., is not justified, under the above 

To what Cases Applicable.]' The 21 Hen. 8, statute, in taking the horse out of the possession 
c. 11, which restored goods to a prosecutor on ^ fide purchaser fiom B. lb. 
conviction of the person who took them away, 

extended onlyto a felonious and not to a fiaudu- Sestitution to Owner.]— The postmaster- 
lent taking. Rex -v. Pe Veaux, 2 Leach, 0. 0. general is not entitled to have restoied to him 


585 ; 2 East, P. C. 789, 839. 


moneys found on the prisoner, part of the pro- 


The 24 & 25 Viet. c. 96, s. 100, applies to cases of the theft, the prisoner having pleaded 

of false pretences as well as felony, and the fact guilty to an indictment for stealing a letter 
that piisoner parted with the goods ^ to a containing two banknotes, the property of the 
bona fide pawnee will not disentitle the original postmaster-general. Reg. v. Jones, 14 Cox, 0. 0. 
owner to the restitution of the goods. Reg. v. g28. 

Strmcllffe, 11 Cox, 0. 318. ^ ^ ^ ^ ^ The couit cannot, under the 7 & 8 G-eo. 4, c. 

The court IS hound by the statute to order 39, s. 57. order a Bank of England note which 
restitution of property obtained by false pre- has been paid and cancelled, to be delivered up to 
fences, and the subject of the prosecution, m the prosecutor of an indictment against the party 
whose hands soew it is found. Jteg. v. Gold- stole it. Bex v. Stantoyi, 1 Car. & B. 431. 
synith, 12 Cox, C. 0. 594. ’ 

So, likewise, of property received hy a person counsel heard on behalf of Persons in Posses- 
knowmg It to have been stolen or obtained by sion of Goods.]-Where a prisoner pleaded guilty 
tal^e pretences, do. ^ ^ . to several indictments charging him with larceny, 


^ f n 1 J . .. T . lo yevtjrcii iiiuiULiueuts iiua Willi iHruciiv, 

But the order is strictly limited to property application was madeSn the pait of the 

Identified at the trial as being the subject of the prosecutor for an order for restitution, the court 


•charge. Ih. 

It yloes not, therefore, extend to property in 


consented to hear counsel on behalf of those who 
w^ere m possession of the goods, and against whom 


. 1 1 J. J- X . , WUitJ iu UUSStJfciSlUii Ui. lUtJ i^UUUS, clliU. ii^iUil’S I WllUlii 

the possession ot innocent third persons, which ordir, if made, would operate. Beg. v. 

was not pioduced and identified at the trial as 5 Cox C C 216 


being the subject of the indictment. Ih. 

An order of restitution of property stolen will 


■'i T 1 Common Order, when made.] — ^Where, under 
"in"'* property as is produced and g^ch circumstances, the depositions taken before 
livii “_.of thotriaUndnot to magistrate disclosed a clear case of felony, 
n ^ M court declined to order a writ of restitution 

to ^Bsue on the suggestion of the holders of the 


of the court, Reg, v. Smith, 12 Cox, 0. C. 597. 


lAA ..4 ! t ' A i. 10/^1 ■ .L goods that the prisoner was an agent, and there- 
Sect. 100 of the :Urceny Act, 1861, enacts lore that the fraudulent dealing with the goods 

rj L ott part did not constitute a felony, but the 

ilnlr ™ t court made the common order for recitation, 

offender, and in every case the court before rt 

which the conviction takes place shall have 

power to order restitution in a summary manner, Order refused hy Quarter Sessions — Metro- 
provided that in case of a bond fide transfer of a politan Police Magistrate — Jurisdiction. ]-^0n 
negotiable instrument for value, and without the conviction of a person for larceny the court 
notice or reasonable eause to su4>^t, the court of quarter sessions declined to make any order 
shall not award or order th^ <?f ^Qh for restitution of the stolen property, part of 

security. The defendants had had h^en pawa^. Subsequently, an 

i . I I M At ^ 
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plication was made by the owner of some of the 
property to a metropolitan police magistrate, 
nnder section 40 of the Metropolitan Police 
Coiiits Act, 1839, for an order for restitution, and 
the magistrate made such an order : — Held, that 
he had jurisdiction to do so, as section 40 merely 
substitutes in small cases a cheap and summary 
alternative for the remedy by an ordinary civil 
action. Davmm, Me jpaete, GO J. P. 808. 

Jurisdiction to award Writ of Restitution.] — 

The jurisdiction of the Court of Queen’s Bench 
to issue a writ of restitution of stolen property 
was incidental to the judgment on appeals of 
felony, which were abolished by 59 Geo. 3, c. 46, 
and it was abolished with them. Meg, v. London 
Corporation, 10 B. & S. 341 ; 4 L. R. Q. B. 371 : 
17 W. R. 722. 8, C., nom. 1VaJl‘er v. London 
Corporation, 38 L. J., M. 0. 107 ; 20 L. T. G04 ; 
11 Cox, C. G. 280. 

That jurisdiction was not given by 21 Hen. 8, 
c. 11, nor is it given by 24 25 Vict. c. 96, s. 100. 

Ib. 

A man was convicted of stealing cattle, which 
were sold by him on the following day ih 
maiket overt, and were resold upon the same 
day, also in market overt, the puichases being 
bona fide : — Held, that the judge at the tiial had 
Jurisdiction to order the lestitution of the cattle 
to the ])erson fiom whose land the cattle 
had been stolen. Itcg. v. Horan, Ir. R. 6, 
C. L. 293. 

The court before whom a person charged with 
larceny is tried has jurisdiction, under 24 & 25 
Vict. c. 96, s. 100, on his conviction to order 
restitution to the original owner of the proceeds 
of the stolen property in the hands of the con- 
vict or his agent. Meq. v. Central Criminal 
Court JJ., 56 L. J., M. C. 25 ; 18 Q. B. D. 314 ; 
56 L. T. 352 ; 35 W. R. 243 ; 16 Cox, G. C. 196 ; 
51 J. P. 229— G. A. 

Mandamus to compel Court to make Order.] 

— Mandamus will not lie to the judges and 
justices of the Gcntral Giiininal Couit. The 
recorder of London, upon the tiial and convic- 
tion of a prisoner charged with larceny, having 
refused to order (under 24 & 25 Vict. c. 96, 
s. lOU), the pci son with whom stolen property 
was pledged to lestore it to the prosecutor, the 
Queen’s Bench Division refusetl to grant a manda- 
mus directed to “ the judges and justices of the 
Central Griminal Gourt,” to compel the recorder 
to make such order. Reg. v. Central Criminal 
Court JJ., 52 L. J., M. G. 121 ; 11 Q. B. D. 
479. 

Attachment for Disobedience.] — The order for 
restitution not being obeyed, a rule was obtained 
calling upon D. to show cause why he should not 
be attached for contempt, and a cross rule was 
obtained calling upon the prosecutor to show 
cause why the order of restitution should not be 
rescinded ; the court made the rule absolute for 
.am attachment. Reg. v. Wollez, ITart, In re, 8 
Gox, 0. G. 337. 

Award of Compensation to Prosecutor out of 
forfeited Property.] — The forfeiture for Felony 
Act, 1870 (33 34 Vict. c. 23), s. 4, which 

empowers the court to award any sum of money 
mot exceeding lOOZ^., by way of satisfaction or 
compensation for any loss of property suffered 
by the applicant through or by reason of felony, 
«uoh sum. to be “ deemed a judgment debt to the 


person entitled to receive the same from the 
person so convicted,” requires to be exercised 
with considerable caution, as being liable to 
abuse by arrangements in the natuie of condona- 
tion of a felony. Reg. v. Lovett, 11 Cox, 0. 0. 
602. 

On an indictment of a servant for stealing 
money from his master, it had been arranged 
between the counsel foi the prisoner and the 
piosccutor, that the prisoner should repay the 
money which he had stolen, and that the prose- 
cutor should recommend that he be discharged 
without punishment, on his own recognizances 
to come up for judgment when called upon, and 
that the court should order that sum to be paid 
as compensation to the piosecutor. The prisoner 
having pleaded guilty to tlie charge, an ajiplica- 
tion was made by counsel, stating the armnge- 
ment. But the court refused its assent to any 
compromise, as not being within the intention 
of the act, which contemplated compensation 
to the party wronged, as an addition to, and 
not as a substitute tor the punishment due to 
the crime. Ib. 

Taking or Advertising Rewards for return 
of Stolen Property.] — It was an offence within 
4 Geo. 1, c. 11, s. 4, to take money under pretence 
of helping a man to goods stolen from him, 
though the prisoner hail no acquaintance with 
the telon, and did not pietend that he had, and 
though ho bad no power to apprehend the felon, 
and though the goods were never restored, anil 
the prisoner had not power to restore them. Rex 
V. Ledbitter, 1 M. C. C. 7(5. 

On an indictment against A. for corruptly and 
feloniously receiving from B. money under pre- 
tence of helping B. to recover goods before then 
stolon from B., and for not causing the thieves 
to be apprehended, three questions were left to 
the jury : Bhrst, did A. mean to screen the guilty 
pal tics, or to share the money with them? 
Second, did A. know the thieves, and intend to 
assist them in getting rid of the property, by 
promising B. to buy it I Thiid, did A. Imow 
the thieves, and assist B., as her agent, and at 
her lequest, in endeavouring to purchase the 
stolen property from them, not meaning to 
bring the thieves to justice? The jury answered 
the first question in the negative, and the third 
in the affirmative : — Held, that the receipt of 
the money, under the circumstances, was a 
corrupt leceiving of the money by A. wdthin 
7 & 8 Geo. 4, c. 29, s. 58. Reg v, Pascoe, 4 Hew 
Sess. Gas. 66 ; 2 Gar. & K.927 ; 1 Den. G. G. 456 ; 
T. & M. 141 ; 18 L. J., M. G. 186 ; 13 Jur. 544 ; 
3 Gox, G. G. 462. 


8. Effect of Larceny on Ownership 
OF Property. 

Theft of Bond Payable to Bearer — ^Bona fide 
Holder of Value — Banker’s Charge.] — A bank 
advanced moneys to a customer upon promissory 
notes, on the back of each of wdiich he placed an 
indorsement by which he charged all his pro- 
perty, shares, or secuiities, which then were or 
which might be, at any time prior to the pay- 
ment of the note, “ in the possession or power of 
the holder thereof for the time being,” with the 
payment of the promissory note, and interest. 
After several such transactions had taken place,, 
the customer obtained an advance upon a French 
bond, payable to bearer and transferable by 

45—2 
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deliveryj and he subsec^uently handed the bank for retaking it. ^oHli v. Jachboii^ 2 F. F. 
another French bond, and requc'sted that both 198, 

might be sold on his account. On the latter By 24 & 25 Yict. c. 96, s. 100, if any person 
occasion he obtained no advance of money. On guilty (inter alia) of obtauiing any chattel, 
the bonds being sent to the bank’s brokers for moiicy, or other property by false pretences 
sale it was discovered for the first time that both “shall be indicted on behalf of the owner of the 
had been stolen -.—Held, that as to the fiist bond, property and convicted, in such case the property 
the bank had a chaige upon it, since an advance shall be restored to the ounei\” W, pin chased 
had been obtained upon it, but that as to the and obtained delivery of certain sheep from the 
second bond, there was no such chaige, since no defendant by false pieteiice^. The plamtifi: pur- 
advance having been marie upon it, there could chased the sheep from W. and jiaid W. for them 
be no charge otherwise than by virtue of the without knowledge of the f i and, the defendant 
charge endorsed upon the piomissory note, which having done nothing in the meantime to avoid 
did not apply to the case, because it could only the contract between himself and W. The 
a}iply to property of the drawer of the note defendant finding that the sheep were on the 
placed in the possession or power of the holder plaintiffs premises letook possession of them ; 

a purpose not inconsistent with an asseition W. having been convicted of obtaining the sheep 
of such a charge, and the bond in question was by false pretences on the iiroseciition of the 
not so situated. Sfjtnons v. JMJiern, 46 L. T. defendant -.—Held, that the cfitct of 24 25 Viet. 

763 ; 30 W. 11. 875. c. 96, s, 100, was not to levest the property in 

the sheep in the defendant as against the plain- 
Property Eevesting in Owner on Conviction.] tiff, who had acquiied a good title to them before 
— By 7 &: 8 Geo. 4, c. 29, s. 57, the propeity in the conviction, and consequently that the defen- 
a stolen chattel levests in the owner on the dant was liable in an action by the plaintiff for 
conviction of the thief, and the owner may the value of the sheep. Motjro v. yeiD)ngton^ 
mamtahi tiover for it, though theie has been 48 L. J,, Q. B. 125 ; 4 Q. B. D. 32 ; 39 L. T. 535 ; 
no order for restitution. Scatierfjood y. St/J entrr, 27 W. 11. 319. 

If) Q.B. 506 ; 19 L. J., Q. B. 41?'; 14 Jur. 977. 

The owner of goods, induced by fraud, parted Goods Purchased with Stolen Money.]— The 
with them under a voluntary contract of sale plaintiff had stolen money of the defendant and 
which vested the piopeity in the fraudulent was prosecuted by him for so doing, but was 
puichaseis. The goods were then sold in maikct acquitted on a technical ground. The plaintiff 
overt to a pin chaser without notice of the fraud, had, pieviously to the piosecution, converted the 
The fraudulent pui chasers w'eie aftei wards, upon money into goods. These were in the house of 
the prosecution of the original owner, convicted the prosecutor, and iletained by him as being 
of obtaining the goods by false pretences. The the pioceeds of the money stolen by him. The 
judge before whom the pnsoneis weic tried plaintiff biought an action in the county court 
refused to make an older of restitution : — Held, for return of some of the goods and for damages 
that under 24 & 25 Vict. c. 90, s. 100, the pro- for the couvei&ion of others of them — Held, 
perty m the goods revested in the oiigmal owmei that the county couit judge was right in giving 
upon conviction, and that he was entitled to judgment for the defendant. CattU^y v. Loiuideh^ 
recover them fiom the innocent pui chaser. 34W. K. 139. 

Moyce v. Xnohigtoii (4 Q. B. D. 32) overruled. 

Bentley v. Yllmont, 57 L. J., Q. B. 18 ; 12 App. Sale of Stolen Goods in Market Overt — Lia- 
Cas. 471 ; 57 L. T. 854 ; 36 W. E. 481 ; 52 J. P. hility of Salesmaster.] — The defendants were 
68 — i. (E) 8ee Sale of Goods Act, 1893, public salesina'^tcis, and transacted their business 
s. 24. in a legally established cattle market, wheie a 

Where a hirer in possession of goods under a market overt for the sale of cattle and sheep was 
hire-and-piu chase agreement sells them to a held once a week. A number of sheep, which 
bonS, fide purchaser wnthout notice before all had been stolen from the plaintiff, were brought 
instalments agreed upon aie paid, and is piose- on a market day to the stand of the defendants 
cuted to conviction for laiceny as a bailee, the by the thief, wdro employed the defendants to sell 
owner can maintain an action for conveisioii the sheep for him. The defendants, in ignorance 
against the purchaser. Payne v. 65 L, J., of the theft, placed the sheep m their stand, and 

Q. B. 150 ; [1895] 2 Q. B. 537 ; 15 E. 239, n. ; sold and delivered them to a purchaser, by whom 
73 L. T. 12 ; 43 W. E. 657 — C. A. they weie removed ; — Held, that the defendants 

See Pbincipal and Agent. were liable to the plaintiff in an action of trover 

A. and B. were convicted of stealing the goods for the value of the sheep. Delaney v. WallUy 
of 0. ; B., before they w^ere convicted, acquired 13 L. E. Ir. 31 ; 15 Cox, C. C. 525-— 'C. A. S. P., 
a title to the goods by making an advance of Ganhj v. Lcdioldge^ Ir. E. 10 C. L. 33. 
money, bon^ fide, to A., who was the servant 

and agent of C., and established his title to the Claim by Purchaser against Owner for 

goods in trover brought against him for their Cost of Keeping Animals,]— The bon;l fide pur- 
recovery by 0. : — Held, that, notwithstanding chaser of stolen beasts sold, in market overt 
the title had been acquired under 5 & 6 Vict. cannot, in answer to a claim for them by the 
C. 39, by D., the goods on the conviction of A. original owner after the conviction of the thief, 
and B. revested in C., and the court ordered them counter-claim for the cost of their keep while 
to be restored. Beg, v, 'Wellez^ In re, the beasts were in the possession of the pur- 

8 Gox, 0. C. 337. chaser, for they were his own property until, on 

A boni fide purchaser of a horse from a person the conviction, the property revested in the 
who has bought it, as the second purchaser knew, original owmer. v. IfaWiewe^ 51 

* At a fair, without any evidence uhat he knew it Q. B, 243 ; S Q. B. D. 109 ; 46 L. T. 915 ; 56 
was obtained dishonestljq although it has been W. E. 338. 

1 credit, and not paid for, is entitled 




Tj^'Sr” sa^ TCy - ^ 


-^r- 


1417 CEIMINAL LAW — Against Property of Iiulividtials, 1418 


B. B£JCJSIVUMS OF STOLEN PHOPEJRTY. 
1. What is a Beoeiving. 

Receiver or Principal.] — J. had employed M. 
to load sacks of oats, the property of J , from a 
vessel into the trams of K., who was to carry them 
on the trams to the warehouse of K. By previous 
concert between M. and K., oats were taken by M. 
from two of the sacks and put into a nose-bag in 
the absence of K. and hidden under a tram. K. 
returned in a few minutes and took the nose-bag 
and its contents fi’om under the tram, and took 
them away, M. being then wdthin three or four 
yards of him : — Held, that K. was not a receiver 
but a principal in the larceny. Per/, v. Me CaHh y, 

2 Car. & K. 379. 

Purpose for which received.]— If a receiver of 
stolen goods receives them for the mere purpose 
of concealment, without deiivmg any profit at 
all, he is lust as much a receiver as if he had pur- 
chased them. Beoo v. Pirlianlson. 6 Car. & P. 835. 

It makes no difference whether a receiver 
receives for the pm pose of profit or advantage or 
whether he does it to assist the thief. Bex v. 
Pavis, 6 Car. & P. 177. 

Taking into Possession.] — Without proof of 
an actual taking into possession, an indictment 
for receiving goods knowing them to have been 
stolen cannot be sustained. Ber/. v. IldJ^ 3 Hew 
Hess. Cas. 348 ; 1 Den. C. G. 453 ; T. M. 150 ; 

2 Car. 6: K. 978 ; 18 L. J., M. C. 199 ; 13 Jur. 
545 ; 3 Cox, C. C. 533. 

A prisoner admits Iiaving bought an article 
which is subsequently found in his house ; that 
is sufficient evidence for a jury to convict of re- 
ceiving without proof of an actual receipt, or 
that he had ever been at the house from before 
the purchase to the time of the charge. Ber/, v. 
MuUMws, T. M. 337; 1 Den. C. C. 596; 14 
Jur. 513 ; 4 Cox, C. C. 214. 

In Harmony with or Opposition to Thief.] — 

W. stole a watch trom A. ; and while W. and 
L. were in custody together, W. told L. that he 
had “planted” the watch under a flag in the 
soot-cellar of L.’s house. After this L. was dis- 
charged, and went to the flag and took up the 
watch, and sent his wife to pawn it ; — Held, that, 
if L. thus took the watch in consequence of W.’s 
information, W. telling L. in order that he might 
use the infoimation by taking the watch, L. was 
indictable for this as a receiver of stolen goods ; 
but that if this was an act done by L. in opposi- 
tion to W., or against his will, it might be a ques- 
tion whether it would be a receiving. Beg. v. 
Wade, 1 Car. A K. 739. 

Control of Goods is Sufficient.] — Two men 

having stolen some fowls, put them into a sack 
and carried them into the house of the prisoner’s 
father at about half-past four o’clock in the 
morning. After lernaming in the house about 
ten minutes, the two men were seen to come out 
at a back door, one of them carrying the sack, and 
the prisoner going before them with a light. 
The stable-door was closed by one of the party, 
and when the policeman entered he found the 
two thieves and the prisoner standing round the 
sack, which lay on the floor untied, as if bar- 
gaining for the fowls:- — Held, that this was not 
a receiving within the statute, the prisoner 
never having had the goods under his control 


and the whole transaction being only inchoate. 
Beg. V. Wiley, 2 Den. C. C. 37 ; T. & M. 367 ; 20 
L. J., M. C. 4 ; 15 Jnr. 134 ; 4 Cox, C. C. 414. 

It IS not necessary to prove an actual manual 
possession of stolen goods, in order to sustain an 
indictment for receiving the goods, but it is suf- 
ficient if the goods are shown to have been 
under the control of the person charged with 
receiving- Beg. v. Smith, Dears. C. C. 494 ; 24 
L. J., M. C. 135 ; 1 Jur. (KS.) 575 ; 3 W. R. 484 ; 

6 Cox, G, C. 5.54. 

A. was indicted for feloniously receiving a 
watch and a hat. It was proved that a police- 
man, m consequence of information received from 
B. (the thief), went to a room in a lodging-house 
where A. slept, and in a box in that room found 
the hat. A. admitted that the hat had been 
bi ought there by B.. but denied all knowledge 
of the watch. On the following day A. was 
taken into custody, and he then told the police- 
man that he knew wheie the watch was, but did 
not like to say anything about it before the 
people of the house. A. then took the policeman 
to a place where he said the watch was, hut it was 
not found there, but he atterwards sent a boy for 
the watch, and on the boy bringing the watch to 
A., he gave it to the policeman : — Held, that 
there was sufficient evidence to go to the jury. 
Beg. V. ITotmii, Dcais. C. C. 400 ; 6 Cox, C. C. 410. 

it is not necessary, to constitute a receiving of 
stolen goods, that the person indicted should 
have had manual possession of the goods ; but 
directing a servant to dispose of them, as by 
pawning or otherwise, will be sufficient to sup- 
poi*t the charge. Stolen property was brought 
by the thief into A.’s shop ; A., with guilty 
knowledge, called a servant and directed her to 
take the stolen goods to a pawn office, and “ pawn 
them for the girl ” (the thief). A.’s servant did so 
accordingly, and brought back the money, which 
she handed to the thief m her mistress’s presence. 
A. never had manual possession of either the 
goods 01 the money : — Held, that this amounted 
to a receiving by A. of the stolen property. Reg. 
V. Miller, 6 Cox, C. C. 353. 

Receipt by Wife of Prisoner.] — Stolen goods 
weie dchveied by a thief to the wife of the 
prisoner in his absence ; she paid i\d. on account, 
but the amount to be paid was not then fixed. 
The prisoner and the principal felon afterwards 
met, when the prisoner, with the knowledge that 
the goods had been stolen, agreed upon the price 
and paid the balance : — Held, that he was pro- 
pel ly convicted of receiving the goods, knowing 
them to be stolen. Beg. v. Woodivfird, L. & C. 
122 ; 31 L. J., M. C, 91 ; 8 Jur. (N.S.) 104 ; 5 L. 
T. 686 ; 10 W. R. 298 ; 9 Cox, C. C. 95. 

Husband and wife were jointly indicted for 
leceiving goods, knowing them to have been 
stolen. The jury found both guilty, and that 
the wife received the goods without the control 
or knowledge of, and apart from, her husband, 
and that he afterwaids adopted his wife’s re- 
ceipt: — Held, that the conviction against the 
husband could not be sustained. Re(f. v. Prirug, 
Dears. & B. 329 ; 3 Jur. (2T.S.) 1132 ; 6 W. R. 
41 ; 7 Cox, 0. 0. 382. 

But a husband maybe convicted ot feloniously 
receiving property which his wife has stolen 
voluntarily and without any constraint on his 
part, if he receives it knowing that she has stolen 
it. Beg. v. M'-Atlieg, L. & C. 250 ; 32 L, J., M. 
0. 35 ; 8 Jur. (M.) 1218 ; 7 D. T. 433 ; 11 W. R, 
73 ; 9 Cox, 0. G. 251. 
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2. What is Stoleh PEOPERTy. 

G-oods of PartuersMp.] — ^The effect of the 31 
& 32 Viet. 0 . 116, s. 1, by which a partner or a 
joint owner in goods is rendered liable to be 
convicted of stealing goods in respect of which 
he IS so jointly interested, is not to render the 
receiver of such goods, knowing the same to 
have been stolen by such partner, liable to be 
convicted as such receiver, under 24 & 25 Viet, 
c. 96, s. 91. Meq. v. Smith, 39 L. J., M. G. 112 ; 
L. R. 1 C, C. 266 ; 22 L. T. 554 ; 18 W. R. 932: 
11 Cox, 0. 0. 511. 

A. and B. were in partnership, and B., in fraud 
of the partnership, disposed of the goods of the 
firm to the prisoner, who knowingly I eceived the 
same. The prisoner was indicted and convicted 
under the 24 & 25 Viet. c. 96, s. 91 :~Held, that 
the conviction could not be supported. 75. 

Wife taking Goods of Husband.]— A wife, 
though she may have committed adultery, can- 
not steal her husband’s goods ; and therefore 
the adulterer receiving from her the goods which 
she has taken from her husband cannot be guilty 
of receiving stolen aroods. Ecf/. v. JVemt/, 46 L, 
J., M. C. 156 ; 2 Q. B. I) 307 ; 36 L. T. 36 ; 25 W. 
R. 679 ; 13 Cox, C. C. 397. 

Resumption of Possession by Prosecutor after 
Discovery of Theft— Subsequent Receiving.]— 

Goods were intrusted to carriers for delivery to a 
consignee ; it was discovered by the carriers that 
one of their servants had stolen them in transitu, 
and had re-addressed them to the prisoners. The 
carriers ordered another servant of theirs, in com- 
pany with two detectives, to deliver the goods to 
the prisoners in the place to which the thief had 
addressed them, and caused them to be placed 
in a van for the pin pose of such delivery. The 
goods weie accordingly delivered to the piisoneis, 
who received them knowing that they had been 
stolen. In the indictment the property in the 
goods was laid in the carriers : — Held, that the 
carriers had resumed possession of the goods, 
and that, therefore, when the prisoneis leceived 
them they were not stolen property, and the 
prisoners could not be convicted of feloniously 
receiving them. Eer/. v. Eohm (Dears. C. C. 436) 
followed. Eecf. v. Villenshy. 61 L. J., M. C. 218 • 
[1892] 2 Q. B. 597 ; 5 R. 16 ; 41 W. R. 160 ; 
56 J. P. 824—0. C. R. 

A lad was detained on leaving his master’s 
premises, and a policeman sent for, who searched 
him and took a stolen cigar fiom him in the 
master’s presence. In consequence of the lad’s 
statement, the cigar was returned to him with 
five others, which the lad took to the prisoner 
and i^ve to him : — Held, that the prisoner could 
not be convicted of feloniously receiving the 
cigars knowing them to be stolen, for that they 
were not stolen property at the time they were 
received, the master and the policeman having 
acted in concert in supplying the lad with the 
SIX cigars, and instructing him what to do with 
them. Meg. v. Ilanooeh, 38 L. T. 787 ; 14 Cox, 
0, C. 119. ’ 

A prisoner was convicted of feloniously re- 
ceiving stolen goods under the following circum- 
stances The goods were stolen, and sent by 
the thief in a parcel by railway, addressed to the 
prisoner. A policeman belonging to the railway 
company, from information he had received 
examined the parcel at the railway station at the 
place of its destination and stopped it^ , It was 


called for by one of the thieves on the day of its 
arrival and refused to him. A porter of the com- 
pany the next day, by the direction of the police- 
man, took it to a house which the thief who had 
called for it designated, and it was there received 
by the prisoner : — Held, that the conviction was 
wrong, as the goods had ceased tube stolen goods, 
within the statute, at the time of the receipt by 
the prisoner. Ecr/. v. Sohmldt, 35 L. J., M. C. 94; 

L. R. 1 C. C. 15 ; 12 Jur. (N.S.) 149 ; 13 L. T 
679 ; 14 W. R. 286 ; 10 Cox, C. C. 172. 

Stolen goods were found by the owner in the 
pockets of the thief ; a policeman was sent for 
who took the goods and subsequently returned 
them to the thief, and the owner then sent the 
latter to sell them -wheie he had sold others ; he 
accordingly sold them at the shop ot D. D. was 
tried and convicted of leceiving the goods know- 
ing them to have been stolen Held, that the 
conviction was wiong, as the facts did not con- 
stitute a receiving ot stolen goods within 7 & 8 
Geo. 4, c. 29, s. 54, Eeg. v. Dohiti, Dears. 0. 0. 
436 ; 3 C. L. R. 295 ; 24 L. J., M. 0. 59 ; 1 Jur. 
(k.S.) 72 ; 3 W. R. 177 ; 6 Cox, C. C. 449. 

3. JoiKT Receivers. 

Proof of.] — Two or more peisons maybe in- 
dicted jointly for receiving stolen property, 
knowing it to have been stolen, though each 
successively leceived the whole of the same at 
different times, and it makes no difference 
whether the receipt was direct fiom the felon or 
fiom an mteimediate peison. Men. v. Eeardtm. 
35 L. J., M. C. 171 ; L. R. 1 C. C. 31 ; 12 Jur! 
(N.s.) 476 ; 14 L. T. 449 ; 14 W.R. 663 ; 10 Cox, 
C. C. 241. 

If two are charged jointly with receiving 
stolen goods, a joint act of receiving must be 
proved. Ih'oof that one received m the absence 
of the other, and afterwards delivered to him, 
wdl not suffice. Ee,v v. Messing ham, 1 M. 0. C. 
2«o7 . 

Two w’ere convicted under a count charging 
them with receiving goods knowing them to 
have been stolen, upon pi oof that they w'ere pre- 
sent aiding ^ and abetting a third receiver, who 
was found in actual possession of the box con- 
taining the goods, but the two former never had 
actual possession of the box Held, that the 
conviction was right. Eea. v. Eoqevs, 37 L. J... 
M C. 83 ; L. R. 1 C. 0. 136 ; 18 L. T. 414 ; la 
W. R. 733 ; 11 Cox, C. C, 38. 

Upon an indictment charging A. and B. with 
jointly receiving stolen goods, a joint receipt 
must be proved in order to convict both ; but if 
a separate receipt by each is proved, that one 
may be convicted who is proved to have been 
guilty of the first separate act of receiving. Eeq^ 
y. Eovey, 2 Den. C. C. 86 ; T. & M. 411 ; 20 L. J., 

M. C. 105 ; 15 Jur. 230 ; 4 Cox, C. C. 430. 

Where A. knowing that goods have been 

stolen, directs B., his servant, to receive them 
into his premises, and B., in pursuance of that 
direction, afterwards receives them in A.’s ab- 
sence, B. knowing that they have been stolen, 
^ey inay be jointly indicted for receiving them., 
Eeg. v. Parr, 2 M. & Rob. 346. 

4. Ihdictmeht. 

Property same in each Count.]— Where 
count for feloniously receiving property know 
it to be stolen is joined witli a count 
iously stealing, it must appear with 
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certainty that the property is the same in each acquitted upon the 
count. iJey. v. Sar.JiM, 6 Cox. 0. C. 12. | 

Property, Kow Described.]— A receiver, in the M. C. 70 ; 6 Jnr. ^ ; 1 L. T, 384 ; 8 

case ot a sheen teloniously stolen alive and killed, W. E. 183 ; 8 Cox, C. G. 260. 

TouShe Si te tove'^received mutton. Jte.'c Where a P™Xut'founf 
V fmppJl 2 East P 0.617. goods, and in a subsequent count tor leceiving 

■ On an indictment for stealing and receiving a the goods, “ so 1 

mixtm-e, it appeared that the thief had stolen and the jury acquitti^ of the steahri„ and co 

two sorts of grain and mixed them and sold vioted of the receiving, the conviction a 
them to the V«oner Held that_ the latter afSi-med upon a ca^ resoijed ^ 

could not be convicted on such indictment. j M C 31 ’* 14Jur. 

72m. V. Eobbmn, 4 F. & F. 43. 361 ; 2 Den. G C 31 , 20 L. J., M. U. rfi , uur. 


Eeff, V. iiobbuLm^ 4 F. & F. 43. 

Thief Dukuowu.] — A receiver may be indicted 


361 ; 2 Den. C. C.31 ; 20 L. J., M. 0. 31 ; 14 Jur. 

1031 ; 4 Cox, C. C. 411. u n 

Where the receiving is so laid, the ]udge should 


Thief Dukuowii. 1 — A receiver may oe niamteu w nere me receiving uni. 

for receiving goods stolen by peisons imknow. direct the ^ury to acquit upon f 
Beds V. Thomas, 2 East, P. C. 781. b. P., Be^ receiving, if they should not find the prisoner 
V. Baxter, 2 East, P. C. 781 ; 2 Leach. C. C. guilty of stealing. Ih. 

578 : 5 Term Eep. 33. 

A count for a substantive felony in receiving 5^ TRIAL, 

stolen goods, which chaiged that the goods were Tririsdiction 

stolen by “a certain evil-disposed peison, is * ^ 

good. Bex V. Jervis, 6 Car. & P. 156. Venue.]— The half of a banlaiote which had 

o - . . T -J J + WT./M-in«n rhA Tint.r- 


stoien goods, wincn cnaigeu uuiu unc Tnri^idictioii 

stolen by “a certain evil-disposed peison, is * ^ i 

good. Bex V. Jervis, 6 Car. & P. 156. Venue.]— The half of a banlaiote which had 

p>efcii stolen duimg its transit through the post- 
Goods, how Obtained.]— To bring a case ot Wiltshire to Biistol. was after- 
receiving wdthin 7 <k 8 Geo. 4, c. 29, s. 5o, the inclosed by the prisoner in a letter 

indictment must allege the goods to have been to the bankeis at b., leqnesting pay- 

obtained by false pretences and known to nave letter was posted by the 

been so. It is not enough to allege them to have Bath, and anivedwith its contents m 

been “ unlawtully obtained, taken and earned coiusc at S. Theiewasno evidence ot miy 
away.” Beg. v. Wilson, 2 M. C. C. 52. receipt or possession by the prisoner m Wiltshire . 

Avemeut of GuUty Knowledge.]-Au indict- -H«no" 

ment against a receiver of stolen Wiltshiic, as the possession of the post-ofhcc ser- 

the guilty knowledge, which IS the gist ot the Wiit^ the bankers in Wiltshire, was his 

offence, correctly. Bex Y.Aerm)}i,2 Kuss. C. and the case therefore w^as within 7 & 8 

M, 436. . . u 4 Q 20, s. 56. Beg. v. Cryer, Dears. <k B. 

An indictment for receiving stolen goods G ^ ^ (N.S.) 698 j 

alleged that the prihouer received the f Cox, C. 0. 33:.. 

A., “ he, the said A., then knowing them to have o W . . oo , 

been stolen.” Atter a verdict of guilty, the jurisdiction shown in Indictment.]— A count 


ii., UC, LliC -StllVl. i-J., VA...W.V* o f. IJ. 4-1 -1 A 4- 

been stolen.” Atter a verdict of guilty, the jurisdiction shown in Indictment.]— A count 
counsel moved in arrest of judgment, on the leceiving stolen goods in a different county 

ground that the scienter was omitted; but the m which the ti ml takes place, coupled 

quarter sessions amended the ^ indictment by other counts for the larceny, under tiie 11 

striking out “ A.,” and substituting the name or ^ 42 Vict. c. 46, must, by distinct and express 
the prisoner :-Held, first, that it was bad as it show upon the face of it ^unschction 

was ongiimlly framed if^y. v Dears. ^ ^ 4^ c 29, ^ 

C. C. 365 ; 2 C. L. K. 77o ; 23 L. J., M. G. l-o , 3 New Sess. Ciis. .>7.) ; 1. & M. 78 ,1 

18 Jur. 539 ; 2 W. E. 496 ; 6 Cox, C. G. 377. 3^^ . 2 Car. & K. 950 ; 18 L. J., M, G. 

Held, secondly, that the objection was taken 3gg . 3 q C. 447. 


Held, secondly, that the objection was taxen 
at the proper time. Th. 

Held, thiidly, that the indictment was not 
amendable atter verdict. Ib. 


137 ; 13 Jur. 368 ; 3 Cox, G. C. 447. 

Goods stolen Abroad.]— A person had stolen 
goods in Guernsey and brought them to England, 
whcie he was taken and coinmitted for * 


» , 1 wncie ne was taiveu vwaaaaa. 

Joinder of Counts.] — A count for stealing Guernsey not being part ot the United 

articles may not be joined with a count tor he could not he convicted of receiving 

receiving those and other articles, knowing them England the goods so stolen in Gucrufecy. 
to have been stolen. Beg. v. Ward, 2F. A .b. lb. Bebruiel, 11 Cox, C. C. 207. 

Stolen Kotes changed before Receiving takes Practice. 

Ghe sakl notch,” knowing them to have been for receiving stolen gowls. of ’ 

stolen' A. stole the six lUUf. notes and got them under an indictment ^ t^rnrihOner 

chanired into 20/. notes, some of which B. ro- on winch one was convicted, and tn® P 
ggiyetl- Held, that oil this indictment B. could not and three others woio acquitted, is gool. 

be oon'vioted. lle£ v. WulhUij, i Car. & P. 132. v. Vami, 1 M. C. C. 424. 

Goods “ so as aforesaid Stolen,”]— A fiist “unt bo'as'mLy counts charging 

charged the piisouer with a fehuuom leceiviiig as theio are counts charging 

and chattels, and a second f“L““ ! ^ prosecutor cannot bo put to 

fUd to hlvekSly ; 2 Car. & K. 960 ; 4 Hew Sess^ 60 ;^18 

Sk the case went to the jury, and he was 1 L. J., M. C. 117 , 13 JUT. dJi , 0 
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Principal in Second Degree.] — A principal in that he knew that the circumstances were such 
the second degree cannot at the same time be as constituted a larceny. i?cy, v. Adamti, 1 F. 
treated as a receiver. Heff. v. Perli'nis^ 2 Den. F. 68. 

C. 0. 459 ; 21 L. J., M. 6. 152 : 16 Jur. 481 ; 5 In an indictment for receiving goods, knowing 
Cox, C. 0. 554. them to have been stolen, belief without actual 

knowledge is sufficient to sustain it. v. 

Principal found Guilty of Embezzlement.] — White, 1 F. & F. 665. 

A- was indicted for embezzling H.’s goods, and 

for larceny of H.’s goods ; B.for receiving goods, Possession of other Stolen Property Evidence 


the property of H., knowing them to have been of Eeceiving Stolen Goods.]— In order to give 
stolen. A. was found guilty of embezzling only, evidence of guilty knowledge under s. 19 of the 
and B. for feloniously receiving :~Held, that the Prevention of Crimes Act, 1871 (34 & 35 Yict. c. 


conviction of B. w^as right, for 7 & 8 Geo. 4, c. 29, 
s. 47, enacts, that every person who has embezzled 


112), it is not sufficient merely to prove that 
“ other property stolen within the preceding 


within the meaning of that section, “ shall be period of tw'clve months ” had at some time pre- 
deemed to have feloniously stolen from his viously been dealt with by the prisoner. It must 
master,” and that being so, B.'s offence was be proved that such “other property” was fouial 
properly described in the count for receiving, in the possession of the prisoner at the time when 
B,fg. V. Frampton, Dears. & B. ,585; 27 L. J., he is found in possession of the property which 
M. C. 229 ; 4 Jur. (N.s.) 566 ; 8 Cox, C. C. is the subject of the indictment. J^y/. v. Fragr, 
16. 14 Cox, C. C. 85. 

0. Evidence. '-“emiiK 

stolen property with a guilty knowledge, evi- 
Admissibility of.] — If an indictment against a deuce was admitted that shortly before the 
receiver states the principal felony to have been stealing of the property in question he had 
committed by A. ; tvhatever would have been been in possession of other stolen pro})crty of a 
evidence of the principal felony to convict A., is similar character, though he had paited with the 
receivable to prove this allegation on the trial of possession of such other property before the date 
the receiver, but is not conclusive. Iie,w. BJirh. of the stealing of the property charged in the 
4 Car. & P. 377. indictment Held, that such evidence was in- 

admissible, and did not fall within the words of 
Evidence of TMel] — The principal felon is a s. 19 of the Prevention of Crimes Act, 1871. 
competent witness against a receiver of stolen Beg. v. Carter, .53 L. J., M. C. 96 ; 12 Q. B. D. 
goods. Bex V. Ilaslam, 1 Leach, 0. 0. 418 ; 2 522 ; 50 L. T. 432, 596 ; 32 W. E. 663 ; 15 Cox, 


East. P. 0. 782. 

An admission of his guilt, made by the thief 


C. C. 448 ; ,58 J. P. 456— C. C. K. 

On the trial of an indictment for larceny and 


while in custody, in the piesence ot the receiver, receiving stolen goods, evidence may be given 
is evidence against the receiver. Beg. v. Cux, 1 under 34 & 35 Viet. c. 112, s. 19, that' there was 


F. & F. 90. 


found in the prisoner’s possession other property 


On an indictment for feloniously receiving stolen within the preceding period of twelve 
goods, knowing them to have been stolen, it is months, although such other pioperty is the sub- 
unsafe to convict a party as receiver on the evi- ject of another indictment against him, to be 
dence of the thief, unices it is contiimed. Beg. subsequently tiied at the same assizes. Beg. v. 


V. Bollmon, 4 F. & F. 43. 

On an indictment for receiving goods, knowing 


Jone^, 14 Cox, 0. C, 3. 

On an indictment for leceiving stolen goods, 


them to have been stolen, the mere fact that they the onus of proving the knowledge that the goods 
were found on the prisoner’s premises isnotsuffi- were stolen is not shifted from the prosecution 
cient to confirm the evidence of the thief, so far to the prisoner by service of a notice under 32 Ac 


as to make it proper to convict. Beg. v. Pratt, 33 Viet. c. 99 (Habitual Criminals Act, repealed 

4 F. & F. 315. 34 A 35 Viet. c. 112), s. 11, and proof of a pre- 

vious conviction. Beg. v. JDarir. 39 L. J., M. C. 
Stealing must be Proved.]— In an indictment 135 ; L. E. 1 C. C. 2/2 : 22 L. T. 763 ; 18 W. E. 

for receiving stolen goods, knowine them to have 958 ; 11 Cox, C. C. 578. 

been stolen by a person named, the stealing by The Habitual Criminals Act, in case of a pre- 
the person must be proved, or the receiver must vious conviction, has not the eti'ect of throwing 
be acquitted. Bex v. Woolford, 1 M. & Eob. upon the pi isoner the proof that when he received 
384.' a stolen banknote, he did not know it to have 

been stolen, there being no words to that effect 
Knowledge or Belief that thing Stolen.]— in the operative part of the clause. Beg. v. 
Stolen property being found concealed in an old Harioood, 11 Cox, G. C. 388. 
engine-house, and it being watched, the prisoners 

were seen taking it away -.—Held, that, to war- Before these Statutes.]— If the prisoner 

rant the conviction of the prisoners on an indict- at different times receives property stolen from 
ment charging them as receivers, the jury must the prosecutor, although the substantive charge 
be satisfied that the property had been stolen must be confined to some one receiving, yet the 
by some other person to the knowledge of the other receivings may be given in evidence to 
prisoners, and that there should be some evi- show a guilty knowledge that the goods were 
dence to show that such was the case. Bex v. stolen. Bex v. Bunn, Car. C. L. 132 ; 1 M. C. G. 
Bemlmj, 6 Car. Ac P. 399. Cp. Beg. v, Byrnes, 3 146. 

Oar. Ac K. 327, ^ ^ A prisoner was indicted for receiving stolw 

To justify a conviction for receiving stolen goods, knowing them to have been stolen; to 
5tty ip the case of goo^ |onhd, it is not prove the scienter, evidence was givon» that on a 
ml to Show that the prisoner had a ^neral previous occasion other stolen goods<j tih| 
the circumstances under which the perty of different owners, had || 
unless the JurJ- is ^So'^tisified | the possession o|E ||i|i ^ 
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•evidence was improperly admitted, as it is a was conntinj? it when lie was arrested. On 
general principle of the law of England, that entering the bar signs of recognition took place 
proof that a man had committed one offence is between S. and C., and C. was present when S. 
no proof that he has committed another, and as took the money from the till. The jnry con- 
the possession of stolen goods on a previous victed S. of stealing and G. of receiving ; — 
occasion could not show any knowledge on the Hehl, that this w^as evidence which the judge 
part of the prisoner that the particular goods ought to have left to the jury as reasonable 
mentioned in the indictment were stolen, evklence upon which C. might have been con- 

V, OJdj/, 2 Don. 0. C. 254:; T. & M. 593; 20 victed as a principal in the second degree; and 
L. J., M. C. 198; 15 Jur. 517 ; 5 Gox, 0. C. that therefore the conviction for receiving could 
210. not be sustained. Meg. v. Coggim, 29 L. T. 469 ; 

A prisoner was to be tried on three indict- 12 Cox, C. C. 517. 
ments ; for receiving stolen tin, for stealing Where a person is charged in two counts with 
iron, and for receiving stolen brass. A constable stealing and receiving, the jury may return a 
went with a seaich-warrant to search the pri- verdict of guilty on the latter count, if warranted 
soner’s premises for stolen iron, and, having read by the evidence, although the evidence is also 
the warrant to the prisoner, the latter made a consistent with the prisoner having been a prin- 
vstatement ; — Held, on the trial of the first in- cipal in the second degree in the stealing, Meg. 
•dictment, that the whole of the statement was v. Hilton. Bell. C. G. 20 ; 28 L. J., M. C. 28 ; 
receivable, although part of it related to the 5 Jur. (n.s.) 47 ; 7 W. R. 59 ; 8 Cox, 0. C. 
charge respecting the iron ; and also, that evi- 87. 
dence might be given, that, at the time of the 

•search, the prisoner endeavoured to conceal some What Sufficient to support Conviction.] — 
brass, and also, that almost immediately after he When a woman was indicted for larceny of a 
was taken away from the premises, at the con- gold chain, a banknote, and money, and also 
<jlusion of the search, his wife carried some tin tor receiving, and the evidence against her con- 
under her cloak from a warehouse on the pre- sisted of the fact of the stolen property having 
mises. Meg. v. Mari'^feld^ Car. tk M. 140. been found concealed on her person at about 

On an indictment against A. for stealing, and ten o’clock on the morning after the night on 
B. for receiving goods, evidence that on various which the property was stolen, and she made a 
former occasions portions of the commodity voluntary statement asserting that she had 
■stolen have been missed, and that the prisoners found the things, the judge directed the jury to 
have, after such occasions, been found selling acquit her on the count for receiving, but the 
such a commodity ; and that on the last occasion jury, notwithstanding, acquitted her on the 
it was part of what was stolen, is sufficient to I count for larceny, but convicted her of receiving, 
fix the receiver with a guilty knowledge. Meg. and the judge did not insist on the direction 
V. yieholU, 1 F. A F. 51. ’ he had previously given, but reserved the qiies- 

Any receiving that was before the one in the tion as to whether the evidence was sufficient 
indictment being tried may be given in evidence, in law to sustain the conviction on the count for 
.although the subject of another indictment. Mex receiving : — Held, that the evidence was sufficient. 
Y. Bath, 6 Car. A P. 177. i Meg. v. MeMalwn, 13 Cox. G. G. 275. 

On an indictment for stealing and receiving, | Held, also, that whether the judge withdrew 
where it appears that goods are found on the his direction as to the count for receiving or not, 
receiver’s premises which have been taken from the evidence being sufficient in law to sustain 
the prosecutor’s premises, evidence may be given tlie conviction, it niust .stand. Ih. 
of finding other goods at the house of the prin- B., a letter carrier, and C. his mother, were 
cipal, althougli there is no evidence to connect indicted for receiving a gold pendant, knowing 
the receiver with them. Meg. v. lluileg, 1 Gox, it to be stolen. Betore the 23r(l of October, a 
O. C. 12. box containing the pendant, a brooch, and some 

other articles of jewellery, was sent by post to a 

Account given by Prisoner — Evidence to Ne- Mrs. W., residing at D. A letter was i)Osted at 
native.] — On an indictment for receiving goods, the .same time. Both should have anived that 
knowing tlicm to have been stolen, tlie pri- evening. Mrs. W. got the letter the next evening, 
.soner’s account being that he had purchased but not the box. B. was a letter carrier at D., 
them of a tradesman" in the same town, other but it would not have been his duty to deliver 
circumstances in theense tending to negative it, the letter and parcel. From the way the letters 
though the tradesman was not called for the and parcels were .soited, he might have taken 
prosecution : — Held, that it was not necessary to them, but so might others. Ozi the 30th of 
call him on the part of the prosecution, there October G. attempted to pawn the pendant, 
being other circunrstances in the case from which While she was in the pawn-shop, B. remained 
the jury might fairly infer the falsehood of the outside, and left along with her. Early in 
prisoner’s story. Meg. v. MiUon, 50 L. T. 727; November, a girl who knew B. received a box by 
15 Cox, C. G. 478 ; 48 J. Ik 630— C. G. R. post, directed in B.’s handwriting, containing the 

brooch which was in the box with the pendant : 

Conviction when Evidence justifies Conviction — Held, by a majority of the Irish judges, that 
as Principal in Second Degree.] — An indictment the jury was justified in convicting B. and 0. of 
charged 8. with stealing 18, v. 6<'7., and G. with jointly receiving the pendant, knowing it to be 
receiving the same. The facts were : was a .stolen. Meg. v. Meyne. Ir, R. 4 G. L* 68. 

barman at a refreshment bar, and G. went up to In an imlictment for receiving goods knowing 
bar, called for refreshments and put down a them to be stolen, evidence that the thief had at 
Jlqrin, B. served C., took up the fioriu, and took one time been lawfully employed to sell such 
from his employer’s till some money, and gave articles to the prisoner, will warrant an acquittal 
G. as liis change 18.<?. 6rl, which C. put in his in the absence of any evidence that the prisoner 
pocket and went away with it. On leaving the knew that the authority had been withdrawn, 
place he took some silver from his pocket, and Meg. v. JVood, 1 F. & F. 497, 
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Recent Possession.] — ^Where a prisoner was time to time leaving, and others joining. At the 
found in the recent possession of some stolen police-office the mob broke the windows, and 
sheep, of wdiich he could give no satisfactory then went and attacked the house of B., and set 
account, and it might reasonably be inferred it on fire, A. not being present at the attack on 
from the circumstances that he did not steal them the house or at the fire : — Held, that on this state 
himself : — Held, that there was evidence for the of facts, A. ought not to be convicted of the 
jury that he received them knowing them to have demolition, as it did not sufficiently appear what 
been stolen. Beg. v. Langmead, L. & C. 427 ; 10 the original design of the mob at H. was, nor 
L. T. 350 ; 0 Cox, C. C. 464. whether any of the mob, who wxre at H., were 

the persons who demolished B.’s house. Beg, v. 
Howell, 9 Car. & P. 437. 

H. MALICIOUS INJURY TO PROPERTY, If rioters attack a house, and have begun to 
CATTLE, AND OTHER ANIMALS. demolish it, but leave off of their own accord, 

after having gone a certain length, and before 

1. Housesi and Bmldhuja, 1427. the act of demolition is completed, this is evi~ 

2. Hannfaetures and Materials, 1429. dence from wdiich a jury might infer that they 

3. 3Iachiiierij, 1430. did not intend to demolish the house ; but if the 

4. Mines, 1432. ^ inob was prevented from going on by the inter- 

5. Nm Banlts^ and FisJip07ids, 1433. ference of the police, or any other force, that 

6. Shifds, 1433. w’’ould be evidence to show that they w^erc com- 

7. Trees and PUmts, 1433.^ ^ pelled to desist from that wdiich they had de- 

8. Animals and Fowls, 1435. signed, and it would be for the jury to infer that 

9. Other Beal or Pe7\9onal Progjertg, 1436. they had begun to demolish within 7 6: 8 Groo. 4, 

10. Ol)str acting Baihoags, 1438. c. 30, s. 8. lb. 

Destroying movable shop-shutters is not a 
1. Houses and Buildings. begimiiug to demolish within that statute, as, 

they are not part or the freehold. Ib. 

Beginning to Demolish House — ^What is.]— If a part of the object of rioters is to demolisb 
It is not a beginning to demolish a house within a house, it makes no difference that they also 
7 &8 Geo. 4. c. 30, s. 8, unless the jury is satisfied acted with another object such as to injure a 
that the ultimate object of the rioters was to de- person who had taken refuge there. Ib, 
molish the house, and that, if they had carried On an indictment under 7 A 8 Geo. 4, c. 30, 
their intention into full effect, they would, in s. 8, for riotously beginning to demolish and de- 


point of fact, have demolished it. Bex v. 
Ihomas, 4 Car. A P. 237. S. ^.,lleg, v. Adams, 
Car. A M. 299. 


molishing a dw^elliiig-house, total demolition is 
not necessary, though the parties were not inter- 
rupted. If the house is destroyed as a dwelling- 


An indictment for feloniously beginning to house, it is enough. Beg. v. Phillijjs, 2 M. C. C. 
demolish a house, cannot be supported unless the 252. S. C., nom. Beg. v. Langford, Car. A M. 
persons committing the outrage had an intention 602. 

of destroying the house ; and, therefore, where Four men, members of, and connected with the 
considerable damage w^as done to a house by a family of, the owner of the cottage, with great 
mob, who did this with an intention of seizing a violence, and to his great terror, drove him from 
person who had taken refuge in the house : — it, and pulled it dowm all but the chimney : — 
Held, to be not wdthin the statute. Bex v. Price, Held, sufficient to satisfy the statute, though no 


5 Oar. A P. 510. 


other persons were within reach of the alarm ; 


Every man has a right to w^ork for the best they having no bona fide claim of right, but in- 
price he can get, but if others choose to work for tending to injure the owmer. Ib. 
less than the usual prices, the law wfiR not per- If persons riotously assemble and demolish a 
mit that violence should be committed towards house, really believing that it is the property of 
them, or towards those by wfiiom they are em- one of them, and act bon^ fide in the assertion 
ployed, or those with wffioni they are connected, of a supposed right, this will not be a felonious 
Where a party of coal-whippers, having a feeling demolition of the house within 7 A 8 Geo. 4, c. 
of ill-will towards a coal-lumper, who paid less 30, s. 8, even though there w^as a riot. Ib, 
than the usual wages, created a mob, and riot- 
ously went to the house wffiere he kept his pay- Demolition by Eire.] — If rioters destroy a 
table, and cried out that they would murder house by fire, this is a felonious demolition of it 
him, and began^ to throw stones, and broke wdn- within 7 A 8 Geo. 4, c. 30, s. 8, and the person 
dows and partitions, and part^ of a wall, and guilty of such an offence may be convicted on an 
continued after his escape throwing stones at the indictment founded on that enactment, and need 
house, till they were compelled to desist by the not bo indicted for arson. Beg. v. Harris, Car. 
threats of the police Held, that they might be A M. 661. 8. P., Beg. v. Christian, 12 L. J., 
convicted of beginning to demolish under 7 A 8 M. 0. 26. 

Geo. 4, c. 30, s. 8, though their principal object If rioters destroy a house by fire, that is as 
was to injure the lumper ; provided it was also much a demolition as if any other mode of de- 
their object to demolish the house, either on struction were used. Beg. v. Howell, 9 Car. A 
account of its being used by him or by his men, P. 437. 
and though they had not any ill-will against the 

owner of the house personally. Bex v. Batt, 6 Riotously— What is.]— The 7 A 8 Geo. 4, o- 
Oari A P . 329. 80, s. 8, not having given any definition of what 


A. and others were indicted for feloniously shall be a riot within the meaning of that enact- 
demolishing the. house of B. It was proved that ment, the common-law definition of a riot 
A. and a mob of persons a®embled at H. j A. be resorted to, and in such a case, if any 
there addressed the mob in violent language, a3|d her Majesty’s subjects is terrified, this ie a 
led them in a direction ^i^llterror and, alarm to shl^tan'^^e ' ‘ 

about a mile from.H., W flje charge of 41 ^,. 
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C. 252. S. <7., nom. Me(/, v. Langford^ Car. & M. 
602. 

Presence not Necessary.] — If a house is de- 
niolislied by rioters by means of fire, one of the 
rioters, who is present while the fire is burning, 
may be convicted for the felonious demolition 
under 7 & 8 Geo, 4, c. 30, s. 8, although he is not 
proved to have been present when the house was 
originally set on fire. Beg, v. Sinq)son^ Car. & M. 
669. 

Question for Jury,] — If, in case of feloniously 
demolishing a house by rioters, it appears that 
some of the prisoners set fire to the house itself, 
and that others carried furniture out of the 
house and burnt it in a fire made on a gravel - 
walk on the outside of the house, it will be for 
the jury to say whether the latter were not en- 
couraging and taking part in a general design of 
destroying the house and furniture ; and if so, 
the jurv ought to convict them. Beg. v. Harris, 
Car. &M. 661. 


events, it does not support a count for maliciously 
cutting woollen w^arp ; but the fact of cutting 
the thrum may be given in evidence in support 
of a count for cutting tackle, in order to show 
the animus of the latter act, and that it w^as- 
done maliciously. Ih. 

Prame — ^Eemoving Part.] — The taking out and 
carrying away the piece of iron called the half- 
jack, from a frame used for the making of 
framework-knitted stockings, was a damaging 
the frame, within 28 Geo. 3, c. 55, s. 4, as it made 
the frame imperfect and inoperative, although 
the pait taken out was not injured, and the 
replacing it -would again make the frame perfects 
Bex V, Tacey^ E. & E. 452. 

Loom — Destroying Part of.] — The cutting or 
destroying part of a loom was not within 22 Geo- 
3, c. 40, s. 1, although the charge in the indict- 
ment was of an intent to cut and destroy certain 
tools employed in the woollen trade. Bex v- 
Illlh B. ic E. 483. 


_ ^ ^ Indictment.] — An indictment on 7 & 8 Geo. 4, 

Depositions — Application of Prisoner for 3 felonionsly damaging warps of 

Copy.]-A prisoner had been committed on a Unen yarn, with intent to destroy or render them 
chargeof hig^li treason and attorwards the grand that tiio warps at the 

jury returned a true bill against him, with othei-s damage done were prepai'ed for 01- 

tor feloniously demolishing a house, under 7 & S employed in carding, spinning, weaving, &c., or 
Geo. 4, c. 30, s. 8. He pleaded to that indict- otherwise manufacturing or preparing anv goods, 
ment, and wished to be tried after the other articles of silk, woollen, linen, &o. v- 

prisoners, who were indicted with him for teloni- 2 B Ad. 750. 

ously demolishing the house, on the ground that ^ ' 


he had had no copy of any depositions as to that 
charge. But this was not allowed, as the prose- 
cution might have been commenced without 


3. Machinery. 

Damaging with Intent to render Dseless.]- 


going before any magistrate, and then there ^ person plugging up the feed-pipe of a stcam- 
would have been no depositions at all. Beg. v. engine, and displacing other parts of the engine 
Slmjjson, Oar. & M. 669. in such a way as rendeied it temporarily useless, 

and would have caused an explosion if the 
Action against Hundred for Damages caused obstruction had not been discovered, and with 
hy Eiot .] — See Hundred. some labour removed, is guilty of damaging the 

engine, with intent to render it useless within 24 
2. Manufactures and Materials. & 25 Viet. c. 97, s. 15. Beg. v. Fisher^ 35 L. J., 

M. C. 57 : L. E. 1 C. C. 7 ; 11 Jur. (N.s.) 983 ; 
Goods in Stage, Process, or Progress of Manu- y T. 380 ; 14 W. E. 58 ; 10 Cox, C. C. 146. 
facture.] — Goods remain in “ a stage, process, or 
progress of manufacture,” within 7 3; 8 Geo. 4, 


Machines — ^What are.] — Ploughs of the de- 


c. 30, s. 3, though the texture is complete, if they scription commonly used in agriculture are 
are not vet brought into a condition fit for sale, machines within the statute. Beg. v. Gray, L. 
Bex v. WoodJiead, 1 M. & Koh. 549. & C. 365 ; 33 L. J., M. C. 78 ; 10 Jur. (N.s.> 

A wmrp not sized, but on its wmy to the sizers igo ; 9 L. T. 733 ; 12 W. E. 350 ; 9 Cox, G. C. 
to be sized to fit it for being used in manufactur- 417, 

ing goods, is not a “warp in any stage, process, or xhc silling beneath an engine is a part of a 
progress of manufacture,” or prepared for or em- machine or engine within s, 4 of 7 & 8 Geo. 4,, 
ployed in carding, spinning, ^c., within 7 A; 8 c, 30. Beg. v. Foster^ 6 Cox, C. C. 25. 


Geo. 4, c. 30, s. 3, though the indictment is not 
had for not averring it to be so. Beg. v, Clegg ^ 
3 Cox, C. C. 295. 


Displacement of.] — A displacement of a 
I machine is within s. 4 of 7 6c 8 Geo. 4, c. 30, and 


thercfoie placing a sledge-hammer within a 
Tackle.]— The cords employed to raise the machine which caused a trifling injury to the- 
harness or the w’-orking tools of a loom, in order silling and brickwork underneath, but did not 
to move the shuttle to and fro, constitute taclde prevent the working of the machine, is a damage- 
employed in wmaving, and, therefore, cutting within the statute. Beg. v. Foster^ G Cox, C. C. 
them was an ofience within 7 6c 8 Geo. 4, c. 30, 23. 

S. 3. Beg. v. Smith, 6 Cox, C. C. 198. 

XJnclcr* this statute, the maliciously cutting Water-wheel Destroyed — Other Means of 
such tackle is a complete offence, and it is setting Machine in Motion.] — A. had a thresh- 
unnecessary to aver or prove an intent to destroy mg-machine w'orked by water, the water-wheel 
or render it useless, Ih. having been put up for the sole purpose of work- 

Qmere, whether cutting the thrum, i.e. the ing this machine, and never having been used 
ends of the woollen threads generally left in the for anything else ; A., fearing the destruction of 
muchitie when a piece of cloth is finished, for the the machine by a mob, took it down, leaving the 
purpose of moi’C readily adjusting the succeeding water-wheel standing. The prisoners broke the 
w'ork, is an offence within the statute. At all water-wheel: — ^Held, to be a felony, under 7 & 


Water-wheel Destroyed — Other Means of 
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8 Geo. 4, c. SO, s. 4 ; and the fact that A. some- and also whether, at the time when the prisoner 
times worked the threshing-machine by horses and himself were forced to join the mob, they 
made no difference. v. FuUh-, 4 Car. & I-". did not agree together to run away from the mob 
4^9 the first opportunity. v. Crntehley^ 5 Gar. 

& P. 133. 

Machine taken to Pieces— Part only De- ^ Mines. 


Machine taken to Pieces — Part only De- 
stroyed.] — If a person has had a threshing- 
machine taken to pieces, he expecting a mob to 


Servants innocently acting under Master’s 


come and destroy it, and the mob comes and Orders.] — If A. and B. were the owners of ad- 
destroys the different parts of the machine when joining mines, and A. asserting that a certain 
thus separated, this was a felony within 7 & 8 airway belonged to him, directed his workmen 
Geo. 4, c. 30, s. 4. Jle,jG v. Maclierel, 4 Gar. & P. to stop it up, and they, acting bona fide, and 
488. believing that A. had a right to give such an 

Where the prisoner was indicted for destroy- order, did so, they were not guilty of felony 
ing a threshing-machine, and it appeared that it within the 7 & 8 Geo. 4, c. 30, s. G, for stopping 
had been previously taken to pieces by the up the airway of a mine, even though A. knew 
owner, by separating the arms and other parts that he had no right to the airway ; but if either 
of it, for the purpose of placing it in safety, but of the workmen knew that the stopping up of 
with a view to put it together again, and it was the airway was a malicious act of his master, 
destroyed wdiilst in this disjointed state ; it was such workman would be guilty of the felony, 
decided that the offence wms within 7 8 Geo. 11 (‘fj. v. 8 Car. F. 131. 

4, c. 30, s. 4. JRe,r v. Deac. C. L. 

1517. Acts done in Exercise of Supposed Bight,]— 

Where certain side boards were wanting to The provisions of the 24 2.5 Viet. c. 97, s, 28, 

the machine at the time it was destroyed, but which enact that “ whosoever shall unlawfully 
which did not render it so defective as to prevent and maliciously do certain acts therein specified, 
it altogether from working, though it 'would not with intent to damage or obstruct a mine, or the 
work so effectually as if those boards had been woi*king or apparatus of a mine, shall be guilty 
made good : — Held, that it was still a threshing- of felony ” do not render a person criminally 
machine within the meaning of the statute, liable for acts causing such damage, but done in 


V. Deac. C. L. 1517. 


a bon^t fide exercise of a supposed right, and 


Where the owner removed a wooden stage without a wicked mind. Peg. v. Mattknos^ 14 
belonging to the machine on which the man who Cox, 0. C. 5. 


fed the machine "was accustomed to stand, and 
had also taken away the legs, and it appeared in 


Indictment— Property, in whom Laid.] — In an 


evidence that though the machine could not be indictment under 7 & 8 Geo. 4, c. 30. s. 6, the 
eonvenicntly -worked without some stage for the mine might be laid as the property of the person 
man to stand on, yet that a chair or table, or a in possession and working it, though only an 
number of sheaves of com, would do neaily as agent for others. Peg. v. 2 M. 0. C. 293 ; 

well, and that it could also be wcirked without 1 Car. & K. 181. 
the legs ; it was held, that the machine was an 

entire one within the act, notwithstanding the Erection used in Business of Mine.] — The 
stage and legs were wanting. Pe,)f‘ v. Chiihb., bottom of the shaft of a mine had water in it, 
Deac, C. L, 1518. and the owner of the mine had caused a scaffold 

But where the prosecutor had not only taken to be erected at some distance above the bottom 
the machine to pieces, but had bioken the wheel of the mine, for the purpi-ise of working a vein 
of it, before the mob came to destroy it, for of coal which was on a level with the scaffold : — 
fear of having it set on fire and endangering his Held, that this scaffold was an “ erection used 
premises, and it was proved that without the in the conducting the business of a mine,” within 
wheel the engine couhl not be worked ; in this 7 & 8 Geo. 4, c. 30, s. 7, and the damaging it, 
•case it w’as held, that the remaining parts of the with intent to destroy it, or to render it useless, 
machine, wiiich wore destroyed by the mob, did was felony. Peg. v. WliittlngUam, 9 Oar. & P. 
not constitute a threshing-machine within the 235. 
meaning of the statute. Pex v. Deac. C. 

D. 1518. Engine— Proof of Damage to Drum.] — A coal 

mine was worked by a steam-engine, w^hich 
Indictment — “Feloniously.”] — An indictment caused a cylinder, called a “drum,” to revolve 
under 24 k 25 Viet. c. 97, s. 15, for damaging a and take up the rope as the coal wos drawn up 
machpie, with intent to destroy the same, charg- from the mine Held, that proof of damaging 
ing the offence to have been committed unlaw- the drum would not support an indictment which 
fuUy and maliciously,” in the language of the charged the damaging a steam-engine used in 
statute, but omitting the word “ feloniously,” is working a mine. Ih. 
bad, as the word “ feloniously ” is a term of art 

and necessary in all indictments for felony, Driving when no Machinery attached.] 

■whether at common lawj)r created by statute. — A steam-engine used in draining and working 
p£g. v. Gray.; L. k G. 3G5 ; 33 L, J., M. 0. 78 ; a mine had been stopped and locked up for the 
10 Jixr. (N.s.) 160 ; 9 L. T. 738 ; 12 W. R. 350 ; night. The prisoner got into the engine-house, 
9 Cox, C. 0. 417. ^ and set it going, and there being no machinery 

^ - a ... . . attached, the engine went with great velocity, 

Evidence— Admissibility.]— On an indictment and received damage : — Held, that thi$ was a 
for breaking a threshing-machine, the judge damaging of the engine, within 7 & 8 Geo. 4, c. 
‘ allowed a witness to be asked the mob 30, s. 7, Peg,, v. 9 Oajr. k P, 241. 

whom the machine waa ^ 

as to go -yvith thehi, then compel Acts done in Exercise 
to give one blow to the machine ; The provisions of 
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do not render a person criminally liable for acts within 9 Geo. 1, c. 22, although the tree was not 
causing such damage, if done in a bona tide thereby totally destroyed. l)(>x v. Taylvr, E. & 
exercise of a su])posed right, and without a 11. 378* 
wicked mind. Iteff, v. Mattheim^ 14 Cox, C. 

C. 5. * Overhanging Tree — Cutting off Blossom.! — 


r>. Sea Banks and Fishponds. 
Obstructing Passage over Sea Bank.]- 


Overhanging Tree — Cutting off Blossom.] — 
B.’s chestnut tree overhung his land, and also 
])art of the highway immediately in front of 
■By a JK.’s giouuds, and boys threw stones at the blos- 


haven improvement act, any person who shall ^oms, which broke H.’s windows : — Held, that 
place on any space of ground immediately properly convicted, under 24 A 25 Viet, 

adjoining to the haven, and within the space of c. 97, s. 52, for wilfully damaging B.’s tree by 
ten feet from high-water mark, any goods, cutting off the blossoms at the top of the tree, 
materials, or articles whatsoever, so as to ob- and that H. showed no claim of rigdrt or other 
struct tlie free and commodious passage through defence for^the trespass. Jlttmtlton v JBofie^ 
and over the same, shall forfeit and pay any sum Cox, C. C. 437 ; 52 J. P. 720. 
not exceeding Til. B, placed three boats on the 

space of ground immediately adjoining the Where Title to Place iu Dispute.] —Where 
haven, aiul within the space of 10 feet from shrubs are cut, upon an unproved allegation that 
high-water mark, so as to obstruct the free and they were likely to be injurious to an adjoining 
commodious passage to and over the same. it is a malicious trespass, though the title 

There was no public right of passage over the to the spot on winch the shrubs ginw is in dispute 
space of ground, and it was occupied by B.: — between the paities. Il(\v v. WkitMetj^ 4 M, & 
Held, by Cockburn, C.J., Crompton, J., and Ity- 
Blackburn J., that B. could not be convicted, as 


the provision couhl only apply to cases wheie a 
public right of jiassage existed ; but by Wight- 


Trees, what are.] — Apple and pear trees grafted 
in a wild stock, and producing fruit, were trees 


man, J., that by the express terms of the act, and E. & E. 

the apparent intention, the provision extended 


to such a case, and that B. was liable to be 
convicted. JIarrod v. Worhhlp. 1 B. ik; 8. 381 ; 
30 L. J., M, 0. 16.5 ; 8 Jar. (N.S.) 153 ; 9 W. E, 
865. 


Pish-pond— Object to Steal Pish.]- 


^ 381 • Amount of Damage.] — A party might be con- 

3 • 9 *W. e! dieted under the 7 A S Geo. 4, c. 30, s. 24, of 
’ ’ * having wilfully and inalicionsly damaged glow- 

ing wood, to the value of sixpence, though s. 20' 
■The break- expressly im])osed a penalty for unlawfully and 


ing down the head or mound of a iish-])ond was maliciously damaging such wood, “the injury 
not a felony within 9 Geo, 1, c. 22, if it appeared dune being to the amount of one shilling at 


to have been the object of the offenders to steal least.' 
the fish, and not to let them escape through the 
breach in the mound. Bex v. B(m^ E. ck 11. 10 ; Ind 
2 East, l\ C. 1067. ment 


Bnj. V. Doihon, 9 A. 6: E. 704. 


6. Ships. 

Bevolt on Ship.] — It was an offence within 11 
& 12 Will. 3, c. 7, s. 0, to make a revolt in a ship, 
or to endeavour to make one, though the object 
is not to run away with the ship, or to commit 


Indictment — ^Name of Owner.] — In an indict- 
ment on <> Geo. 3, c. 36, for destroying trees, the* 
name of the owner of the trees must have been 
truly stated, otherwise it was tatal. Bex v. 
Pafricl^^ 2 East, B. C. 1059. And sec Bex v. 
If owe, 1 Leach, C. C. 481 ; 2 East, P. C. 588. 

Peloniously.] — The prisoner was indicted 


any act of piraeVj but to force the captain to damaging apple trees growing in a garden,, 


redress supposed grievances. Bex v. lladlnyft, tne i 
1 M. C. 0. 82. 

If the crew, or part of the crow, of a ship com- liciously : 
bine together to resist the captain, especially if M. PJ9, 
the object is to deprive him of his command, it 
will amount to making a revolt, within 11 & 12 Damag 


and the indictment alleged that the damage w'as 
done feloniously and not unlawfully or ma- 
liciously : — Held, bad. Bex v. Leioin, 2 lluss. C., 


Damage Exceeding £5 — How Estimated.] - 


Will. 3 c. 7, s. 9 ; and it will be no answer to Evidence of damage committed at several times 
show that there were grievances, which, by their any one time cxcecd- 


resistance, the men sought to redress. Bey. v. 
McGregor, 1 Car. K. 429. 

Cast Away or Destroyed.] — If a ship was 
stranded, and afterwards got off in such a state as 


ing 5/., will not sustain an indictment. Beg. v. 
Williams, 9 Cox, 0. 0. 338. 

A person was indicted under 7 & 8 Geo. 4, 
c. 30, s. 19, for having feloniously, unlawfully 
and maliciously done damage to trees in a hedge,. 


p n io<w* ’ of U. only, Lit that it would be necessary to stub 

^ ‘ up the old hedge ami replace it, the expense of 

Prejudice of Dnderwriters — Ho Goods IW him. 

on Board.]-The uuaei'writers on a policy ou guilty:-Held that the couvictio.i was wrong, 
goods fmn.iiUontlyma.le wore within 7 Will. 4 4.1 niasmwh as he injury cxcee*ng bo 

ViOt. C. 89, s. 6, though no goods were put on actual nijuiy to the ti^s, and that proof of con- 
D„r, •> M n p oiiii hcnnontial iniury was msufhcient. lieg.'^.Whitc- 

tottd. Brg. V. If allucc, 2 M. 0. 0. 2UU. l. J., M. 0. 120 ; 1& 

7. Teees and plants. j-- 0- C. B70. 

Total Destruction Unnecessary.] — Cutting Hopbinds — Death of Plant.] — In order to sup- 
down a tree was sufficient to bring the case port an indictment under 7 & B Geo. 4, c. 30 „ 
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18, for destroying hop-binds, it must be shown 
that the plant died in consequence of the iniury 
received. Proof of the infliction of injury by 
cutting, bruising, &c., is insufficient. Reg. v. 
JBouGhe)% 5 Jur. 709. 

8. Animals and Fowls. 

Cattle — ^What are.] — Horses, mares and colts 
were included in the word cattle ” in 9 Geo, 1, 
c. 22. Rtw V. Ratty., 2 East, P. 0. 1074: ; 1 
Leach, 0. C. 72 ; 2 W. Bl. 721. S. P., Re,e v. 
Moyle, 2 East, P. C. 1070. 

So were geldings. Rex v. Mott, 2 East, P. C. 
1075 ; 1 Leach, G. G. 73, n. 

So weie pigs, R *x v (liapple, E., & E. 77. 

And asscs. Rer. v. Whitney, 1 M. C. C. 3. 

Maiming or Wounding — ^What is,] — ^Wound- 
ing a horse out ot malice to the owner, by diiv- 
iiig a nail into the tiog of his hoof, was within 
9 Geo. 1, c. 22, though "the injury was only tem- 
porary. Rex V. Maywood, 2 East, P. C. 1070 ; 
E. & E. 16. 

Pouring acid into the eye of a mare, and 
thereby blinding her, was a maiming. Rex v. 
Omem, 1 M. 0. 0. 205. 

Injuring a sheep by setting a dog at it was not 
such a maiming or wounding as was within i 
Geo. 1, c. 51, s. 2 Rex v. Hicghes, 2 Car. P. 
420. But sec Rex v. Elmsley, 1 Lewin, 0, C. 
126. 

If A. sot fire to a cow-house and burnt to death 
a cow which was in it, A. was indictable under 
7 & 8 Geo. 4, c. 30, s. 16, for killing the cow. 
Rex V. Ilaugliton, 5 Oar. & P. 559. 

In order to constitute a maiming of a horse 
within 7 & 8 Geo. 4, c. 30, s. 16, it was essential 
that a peimaneiit iniuiy should have been in- 
flicted on the animal. Reef. v. JeaM, 1 Car. A: K. 
539. 

Bestroying — Poisoning Bogs.] — The placing 
of poisoned flesh in an inclosed garden, for the 
puipose of destroying a dog which was in the 
habit of straying theie, is not an offence punish- 
able under 24 k, 25 Vict. c. 97, s. 41. Daniel v. 
Jaim, 2 C. P. D. 351. 

Semble, that it is within 27 & 28 Vict. c. 115, 

S.2. Ih 

Shooting Bomestic Fowls when Trespassing.] 

— The occupier of land sown with seed shot 
domestic fowls that w^ere trespassing ; he had 
previously warned the owner of the fowls that 
unless they were kept off his land he would shoot 
them : — Held, that the occupier could not be 
convicted under s. 41 of 24 & 25 Vict. c. 97, of un- 
lawfully killing the fowls. Smith v. Williams , , 
56 J. P. 840. 


A., a hawker, went to the house of B. to sell 
goods, and a dog of B. coming out of the house, 
A. knocked out one of his eyes, for which B.’s 
wife caused A. to be apprehended : — Held, that 
it was for the jury to say whether A. had struck 
the dog for his own preservation, and faiily to 
protect himself ; or -whether it wms a ivilful and 
malicious trespass on his part. Manway v. 
Bonltlee, 4 Car. & P. 350 ; 1 M. & Eob. 15. 

Proof of Malice Unnecessary.] — On an 

indictment on 7 Will. 4 & 1 Vict. c. 90, s. 2, for 
maliciously wounding cattle, it was not necessary 
to prove that the prisoner was actuated by malice 
against the owner of the cattle. Reg. v. They, 
1 Car. & K. 704 ; 1 Den. C. C. 63. 

A conviction under 7 & 8 Geo. 4, c. 30, s. 16, of 
unlawfully, maliciously and feloniously wound- 
ing a mare, held right, Ih, 

Indictment — ^Property in Agister.] — On an 

indictment for maliciously killing two sheep, 
the property in them may be laid to be in the 
agister. Rex v. Woodward, 2 East, P. 0. 653. 

Kind of Cattle.] — An indictment on 9 

Geo. 1, c. 22, must have stated the species and 
sex of cattle wounded or mjnied; to state that 
the piisoner maimed certain cattle was not 
sufficient. Rex v. Clialhley, E. & E. 258. Sea 
now 24 & 25 Vict. c. 97, s. 60. 

Evidence.] — If a prisoner mixed poison with 
the coin intended for the feed of eight horses, 
and then gave each horse his feed fiom this mix- 
ture, an indictment, charging that he did ad- 
minister the poison to the eight horses, is 
correct. Rex v. Mogg, 4 Car. &: P. 363. 

Other Cases to show Intent.] — On an in- 
dictment for administering sulphuiic acid to 
eight hoises, with intent to kill them, the prose- 
cutor may give evidence of administering, at 
different times, to show the intent. Ih. 

To Improve Appearance.] — But if the 

jury is satisfied that the offender administered 
the poison under an idea that it would improve 
the appearance of the horses, he ought to be 
acquitted. It. 

Not Necessary to Prove that any Instru- 
ment used.] — Upon an indictment under 24 & 25 
Vict. c. 97, s. 40, for maliciously wounding a 
' horse, it is not necessary to prove that any in- 
i strument was used to inflict the wound. Reg. 
' v. Bulloch, 37 L. J., M. C. 47 ; L. R. 1 C. C. 
' 115 ; 17 L. T. 516 ; 16 W. E. 405 ; 11 Cox, 0. G. 
, 125. 


Maliciously — ^What is.] — If a man causes the 
death of a mare from internal injuiies, not in- 
tending by his act to kill, maim or wound her, 
but knowing that the act would or might kiU, 
maim or wound her, and acting recklessly and 
not caring whether she was injured or not, though 
without any ill-will or spite either towards the 
owner of the animal or the animal itself, and 
without any motive except the gratification of 
his own depraved tastes, he is guilty of mali- 
ciously killing the mare contrary to 24 & 25 Vict. 
c. 97, s. 40. Reg. v. Welch, 45 L. J., M. 0. 17 : 
IQ.B.D.23; 33L.T.75a; 13 

€ox, 0. C, 121, 


9. Otheb Beal on Pebsonal Peopebtt. 

Maliciously — ^What is.] — The word “mali- 
ciously” in 24 & 25 Vict. c. 97, s. 51, requires 
that an act to be criminal within that section 
should be done wilfully. Reg. v. Pemhliton, 43 
L. L, M. 0. 91 ; L. E. 2 C. C. 119 ; 30 L. T. 405 ; 
22 W. E. 553 ; 12 Cox, 0. 0. 607. 

A conviction under that section, for unlaw- 
fully and maliciously committing damage above 
the value of U. to a house, where the person, 
after fighting in a crowd in the street near the 
window of the house, separated himself from 
the crowd, picked up a stone, threw it at one of 
. thb petsohs with whom he liad ^®en fightiu 
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missed liis aim, and hit a plate-glass window 
above the value of 5Z. in the house, hut did not 
intend to break the window, was quashed. Ih. 

C., whose garden adjoined that of H., so hung 
up a clothes-line as to overhang H.’s fence, and 
the drippings from the clothes injured H.’s vege- 
tables. H. cut the clothes-line and caused the 
clothes to fall : — Held, that H., though he did not 
first ask C. to remove the clothes-line, was not | 
guilty of malicious injuiy, under 24 & 25 Vict. ; 
c. 97, s. 52. Heard v. Coles^ 56 J. P. 119. 

Eeal Property — Incorporeal Hereditament — 
Herbage Eight.] — The soil of a town moor was 
vested in the corporation of the town in fee, but 
freemen and widows of deceased freemen of the 
town were under statute entitled to the “full 
right and benefit to the herbage ” of the town 
moor for two milch cows : — Held, that this right 
to the herbage was not “ any real or personal 
property whatsoever” within the meaning of 
the Malicious Injuries to Property Act (24 k 25 
Yict. c. 97), s. 52, which applies oidy to tangible 
property and not to a mere incoiporeal light. 
Lawn'Y. JSltrhifjJfam, 51 L. J., M. 0. IH ; 8 Q. B. 

D. 283 ; 46 L.'T. 64 ; 30 W. R. 245 ; 15 Cox, C. 
C. 22 ; 46 J. P. 230. 

Playing Football.] — In playing football, 

E. trespassed on a grass field, and the justices 
convicted him of unla-wfully and maliciously 
doing damage, with intent to dcstioy grass for 
the food of beasts: — Held, that the conviction 
was wrong, for neither 24 &; 25 Yict c. 97, s. 24, 
nor R. 52 applied to damage which wms only 
nominal, and not done wnth intent to damage. 
Mei/ v. Zi/tle, 50 J. P. 308. 


A builder undertook to do certain woi'k, and 
for that purpose took an engine inside a hoarding 
surrounding the land to be built upon. Upon a 
dispute occurring, the builder in order to obtain 
possession of the engine, took dowm part of the 
hoarding, doing no more damage than wms 
necessary : — Held, that the builder could not be 
convicted of malicious injury to property. 
Zf-ijso/i V. WtUiamf}, 54 J. P. 631. 

Eeinstating Works after Kotice.] — By the side 
of the highway and under the entrance to T.’s 
premises ran a diain. T. substituted for it a 
culvert, and by so doing raised the entrance and 
the part of the highway adjoining it. The sur- 
veyor of the highways served T. with a notice 
to reinstate, alleging that the culvert caused a 
nuisance to the highway. On his failing to 
reinstate the highway the surveyor himself re- 
moved the culvert, and in doing so broke some 
of the tiles : — Held, that an information against 
the suiweyor under 24 & 25 Yict. c. 97, s. 52, for 
malicious injury to propeity, ought to be dis- 
missed. JDentnj v. ThwadP.% A^ L. J., M. C. 141 ; 
2 Ex. D. 21 ; 35 L. T. 628. 

i Indictment, Contents of— Damage exceeding 
£5.] — In an indictment under 24 tS: 25 Yict. c. 
97, s. 51, for maliciously damaging personal pro- 
perty, the damage exceeding 5Z., it is not neces- 
sary* to allege the value ot each article injured, 
but only that the amount of the damage tlone 
to the several ai tides exceeded 57. aggregately. 
Beg. V. Thomas., 24 L. T. 398 ; 12 Cox, C. 0, 54. 

10. Obstructing Railways. 


Damage to Field by Dog,] — Damage done 

to a field by a poacher’s dog in pursuit of 
game, was not a malicious injury wdthm 1 
Geo. 4, c. 30, s. 23. Beg. v. Pre.sfiiey^ 3 Cox, 
0. 0. 605, 


Mushrooms growing in a Wild State.] 

— ^In order to constitute the oficnce of wdlfully 
-or maliciously committing damage, injury, or spoil 
to or upon any leal property under s. 52 ot the 
Malicious Injury to Propeity Act, 1861, there 
must he proof of actual damage to the realty 
itself, and mere damage to uncultivated roots or 
plants growing upon the realty is insufficient to 
justify a conviction. The respondent gathered 
mushrooms in a field belonging to the appellant. 
They were of value to the latter, hut they grew 
spontaneously, and w'cro entirely uncultivated. 
Ho damage was done by the respondent to the 
glass or the hedges : — Held, that, upon the above 
facts, the respondent had not been guilty of an 
offence within s. 52 of the act. Gardner v. 
MamlrUhfe, 19 Q. B. D. 217 ; 57 L. T. 265 ; 35 
W. R. 809 ; 16 Cox, C. C. 281 ; 51 J. P. 612. 


Maliciously,] — The prison eis placed a stone 
upon a line otraihvay, so as to cause an obstruc- 
tion to any carnages that might be travelling 
tboieon •—Held, that if this wtis done mis- 
chievously, and with an intention to obstruct 
the carnages of the company, the jury w^ould be 
justified in finding that it was done maliciously. 
Reg. V. Vpton^ 5 Cox, C. C. 298. 


Act done by Servants of the Defendant.] — 

Upon an information before justices on behalf 
of a railwmy company, for an offence against its 
act of incorpoiation, in placing stones and rub- 
bish on the lailwmy, and thereby obstructing the 
free passage of the same, evidence that the act 
was done by certain persons employed by the 
defendant to repair a wmll between the railway 
and his piemises adjoining, and that on one 
occasion the defendant himself, who was stand- 
ing by, nodded his head, and diiccted the work- 
men to go on, IS sufficient to warrant the justices 
in convicting the defendant. B.oherU v. Frest07i^ 
9 C. B. (N.S.) 208. 


Diluting Milk.] — The servant of a milkman 
spilt some of his master’s milk, and to prevent 
loss to his niastci filled in water to make up the 
quantity and sold the diluted milk to customers : 
— Hekl, that the servant had not committed the 
ofience of wilfully or maliciously damaging his 
master’s property within s. 52 of 24 & 25 Yict. c, 
97. Hall V. Jiiehard,wn, 54 J. P. 345. 


Claim of Eight.] — Breaking open a door of a 
large house under a supposed claim of right was 
not an ofience within 7 & 8 Geo. 4, c, 20, s. 24. 
4)tkh V. Oich, 6 W. R. 594, 


What is an Obstruction.] — A man nnlawfuRy 
altered some railway signals at a railway station. 
The alteration caused a tiain, which would have 
passed the station without slackening speed, 
to come nearly to a stand. Another train going 
m the same direction, and on the same rails, was 
due at the station in half an hour : — Held, that 
he had obstructed a train within the meaning 
of 24 & 25 Yict. c. 97, s. 36. Beg. v. Hadjield, 
39 L. J,, M. C. 131 ; L. R. 1 0. C. 253 ; 22 
L. T. 664 ; 18 \Y. R, 9.55 ; 11 Cox, C. 0. 574. 

A man, who was not a servant of a railway 
company, stood on a railway between the two 
lines of rails, at a point between two stations. 


n 
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As a train was approaching he held up his arms 
in the mode used hy inspectors of the line w^hen 
desirous of stopping a train bet'ween two 
stations. This, as he intended that it should, 
caused the driver to shut off steam and diminish 
the speed, and led to a delay of four minutes : — 
Held, that he had obstructed a train within the 
meaning of 24 bz 25 Viet. c. 97, s. 36. 11^0' 
Eapdu, 40 L. J., M. 0. 02 ; L. 11. 1 C. 0. 273 ; 

23 L. T. 785 ; 19 W. 11. 359 : 11 Cox, C. 0. 
650. 

A party was liable to be indicted under 3 & 4 
Viet. c. 97, s. 15, if he designedly placed on a 
railway substances having a tendency to produce 
obstruction to the carriages, though he might 
not have done the act expiessly with that object. 

V. Ilolwifd^ 2 M. A Eob. 339. 

B, placed a truck across a railway line, in such 
a manner that if a carriage or engine had come 
along the line it would have been obstructed, 
and^thc safety of passengers, who might have 
been in any such carriage, would have been 
endangered. The railway had not opened for 
passenger traffic, and no carriage or engine was 
in fact obstructed : — Held, that he was guilty of 
a misdemeanour, under 3 &; 4 Viet. c. 97, s. 15. 
Beq. V. Brndfopd, Bell, C. C. 268 ; 29 L. J., M. 
C. 171 ; 6 Jur. (N.S.) 1102 ; 2 L. T. 392 ; 8 W. E. 
531 ; 8 Cox, 0. C. 309. 

Placing Stones on Private Eailway.] — S. was 

charged wnth unlawfully putting stones on a 
railway with intent to upset trucks, in contra- 
vention of s. 35 of 24 25 Viet. c. 97. The 

railway was not constructed under any statute, 
and was used only to convey goods to certain 
docks : — Held, that the above section applied to 
a private railway. O' Gorman v. Siveet, 54 J. P. 
663. 

1. PEE80HATION. 

1. StocMolderfty 1439. 

2. Seamen and Soldiens, 1439. 

3. Voterti. 

a. Pailiamentaiy, 1440. 

h. Municipal, 1441. 

1. Stockholders. 

What is.] — Obtaining and indorsing a dividend | 
warrant at the batdv in the name of a stock- 
holder is “ personating a pioprietor, and thereby ! 
endeavouring to receive the dividend,” although 
no attempt whatever is made to receive the I 
money at the pay-office. Bex v. Barr^ 1 Leach, I 

C. C. 434 ; 2 East, P. C. 1005. 

2. Seamen and Soldiers. 

Of Person really Entitled to Money,] — ^Under 
31 Geo. 2, c. 10, the personating must be of some 
existing person entitled, or who prim^ facie 
might be entitled, to receive the wages. Bex v. 
B 7 wn, 2 East, P. C. 1007. 

To constitute the offence of personating the 
name of a seaman under 57 G-co. 3, c. 127, s. 4, 
the person entitled, or really supposed to be en- 
Htled to prize-money, must be personated ; per- 
^O^hating a man who never had any connection 
f yrith the ship is not an offence within the act. 
J, E. t E. 351. 

Where Person entitled Dead.] — Where 
oner personated one S. Cuff, who was dead|^& 


wdioso prize-money had been paid to his mother : 
— Held, that it did not vary the prisoner's guilt ; 
and that he might bo convicted on 54 Geo. 3, 
c. 93, fe. 89. Bxx V. Cramp, E. A; E. 327. 8. 

Beg, V. Pringle, 9 Car. A P. 408 ; 2 M. C. C. 127. 

The prisoner applied at Greenwich Hospital 
for prize-money in the name of J . B. ; J. B. was 
dead, and was siip})oscd to bo so at the hospital, 
and the prisoner did not obtain the money. On 
an indictment for ])ersonatiiig : — Held, that the 
54 Geo. 3, c. 93, s. 89, applied, although the sea- 
man was dead. Bex v. 2Iartin, E. cS: E. 324. 

What Persons Guilty of Offence.] — All persons 
aiding and abetting the personating a seaman 
entitled to allowance-money aie princijials, and 
the offence is not confined to the person only who« 
])ersonates the seaman. Bex v. E. & E. 

353. 

On an indictment under 2 A\nil. 4, e. 53, s. 40, 
two persons were cbaigod, one as having falsely 
personated a soldier entitled to ])rize-moucy, and 
the other as an accessory before the fact, in 
causing and procuring him to commit the alleged 
felony. The former, at the mitigation of the 
other, had personated the soldier entitled to prize- 
money, but the other had represented that he was 
entitled to the prize-money, and the defence was 
that he had pui chased it from the soldier, which 
there wms no express evidence to (hsjirove : — 
Held, nevertheless, that both were guilty. Beg. 
V. Lahe, 11 Cox, C. C. 333. 

3. Voters. 
a. Parliamentary. 

Allegations in Indictment are for the Court 
to Decide upon.] — An iiidictment for wilfully 
making a false answer to a third question put to* 
j a party tendeiing liis vote at an election of 
members of parliament, hi piUMunico of 2 A: 3* 
Will. 4, c. 45, s. 58, had been I’emovod by cer- 
tiorari. At the trial, several objections were 
taken, grounded on the omission of pioper alle- 
gations ill the indictment : — Held, that being on 
the record, they should be loft to tlie decision 
of the court. Beg. v. Bowler, Car. A M. 559 ; 
6 Jur. 287. 

By whom Questions are Asked.] — On an 

indictment under 2 & 3 Will, 4, c. 45, s. 58, for 
giving a false answer at the poll at an election 
of members of parliament for a borough, it is 
not essential that the leturning officer should 
himself put the three questions to the voters 
under s. 53, it is sufficient if the town clerk 
does it in his presence, and by his direction ; 
neither is it necessary to show that the agent 
who required the questions to be put was ex- 
pressly appointed hy the candidate ; it is suffi- 
cient to show that he has acted as agent for the* 
candidate. Beg. v. Spalding, Car. A; M. 568. 
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Part Omitted.] — ^A voter having changed his. 
residence since„ the last registration, cannot be- 
indicted under 2 & 3 Will. 4, c. 45, for swearing 
that he has still the same qualification, if the 
sheriff's deputy should omit, at the time the? 
voter tenders his vote, to read over to him the 
specific qualification from the register. Beg. v, 
Luey, Car. & M, 511. 

Same Qualification.] — The wmrds “the same 
qualification” mean that the voter must, at the-. 
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time of the election, be in po^sc=!slon of the iden- 
tical qualification in re-!pect of which he was 
registered. It is not enough if he pos&e^ses pre- 
mises of a similar description. By/, v. BlhU- 
mjrth^ 8 Oar. & P. 218 ; 2 Jur. 131. 

Must he Made Wilfully.] — If a person kneiv 
that at the time of polling he gave a fahe answer 
as to his having the same qualification as at the 
time of registration, it would be no defence to an 
indictment for that offence, that he acted under 
the advice of an electioneering committee ; but 
if, possessing property of equal value ivith that 
for which he was registered, he acted bona fide, 
and under an impression that he was entitled to 
vote, he ought to be acquitted. Ih. 

The word wilfully, in an indictment on the 
2 & 3 Will. 4, c. 45, s. 58, for giving a false 
answer at the poll, should be construed in the 
same way as in an indictment for perjury, and 
be supported by the same sort of evidence. 
Iteg, V. Ellh^ Car. & M. .564 ; 6 Jur. 287. 

Evidence.] — Where an averment states the 
■words of the affirmative answer, they must be 
proved as alleged. Beg, v. Bowle)\ Car. & M. 
559 ; 6 Jur. 287. 

Proof of Eegister.] — On an indictment 

against a voter for making a false declaration as 
to his possession of the same qualification, under 
2 & 3 Will. 4, c. 45, s. 58, a copy of the original 
register, made according to s. 55, may be received 
in evidence ; and it is sufficient if it resembles 
the original in rc^pect of the voter’s name and 
description. Beg, v. BodsiooHh, 8 Oar. & P. 
218; 2 Jur. 131. 

Sufficiency.] — Upon an indictment, in 

falsely taking the freeholder’s oath at an election 
of a knight of the shire in the name of J. W. ; it 
appearing by competent evidence that the free- 
holder’s oath ’svas administeied to a person who 
polled on the second day of the elec ('ion in the name 
of J. W., who swore to his freehold and place of 
abode, and that there was no such person ; and 
that the defendant voted on the second day, and 
was no freehohlcr, and some time after boasted 
that he had done the trick, and was not paid 
enough for the ]ob, and was afraid he should be 
pulled up for his bad vote ; and it not appearing 
that more than one false vote was given on the 
second day’s poll, or that the defendant voted in 
his own name, or in any other than the name of 
J, yv. ; — Held, that there was sutficient evidence 
for the jury to presume that the defendant voted 
in the name of J. W., and consequently to find 
him guilty of the charge as alleged in the indict- 
ment. Bex v. Priee, 6 East, 323 ; 2 Smith, 525. 
And see v. Leefe^ 2 Camp. 139; 11 E. E.' 
683 ; and Purcell v. J^PNamara^ 9 East, 157 ; 9 
E. B. 678. 

Writ to Sheriff.] — On an indictment for 

fraudulently personating a voter at an election 
of a member of parliament for a city being a 
county of itself, the writ to the sheriff must be 
reduced in order to ])rovc that the election was 
uly made. Beg. v. Vaile^ 6 Cox, C, C. 470. 

b. Municipal. 

Offence, when Complete,] — The offence of in- 
ducing ahothor to personate a voter at a muni- 
cipal election under 22 k 23 Tict. c. 35, s. 9, is 


complete upon the peisonator tendering the 
voting paper, although, on being asked if he is 
the person whose name is signed to the voting 
paper, he answers ‘‘No,” and the vote is accord- 
ingly rejected. Beg. v, Hague, 4 B, & 8. 715 ; 

33 L. J., M. C. 81 ; 10 Jur. (N.S.) 359 ; 9 L. T. 
618 ; 12 W. B. 310 ; 9 Cox, 0. C, 412. 

Fabricating Voting Papers.] — At an election 
of guardians, W,. at the request of the voter’s 
wife, who informed him that she had her 
husband’s authority to fill up the voting paper 
for a particular candidate, caused her to put her 
mark, and he put the initials of the voter oppo- 
site the candidate’s name and attested the paper, 
which the returning officer treated as the mark 
and vote of the voter himself : — Held, that there 
was no evidence to justify the conviction of W. 
for unlawfully fabricating a voting paper within 
the meaning of 14 & 15 Viet. c. 105, s. 3. Wick-- 
ham V. Phillips, 47 J. P. 612. 

Person Dead.] — By 14 & 15 Viet. c. 105, s. 3. 
if any person, pending or after the election of 
any guardian, shall wilfully, fraudulently, and 
with intent to affect the re^ult of such election, 
personate any person entitled to vote at such 
election, he shall be liable, on conviction by two 
justices, to three months’ impi'isoninent : — Held, 
that the section maker, no provision against the 
offence of personating a voter who is dead at the 
time of the election, as the offender cannot in 
such case be convicted of personating any one 
‘•entitled to vote” at the election. Whltelcg v. 
Chappell, 38 L. J., M. C, 51 ; L. E. 4 Q. B. 147 ; 
19 L. T. 355 ; 17 W. E. 175 ; 11 Cox, C. C. 307. 

Untruly Answering — Son same Name as 
Father.] — The son of a burgess, of the same name 
as his father, living in the house in respect of 
which the father had been qualified, but the 
father having for some time been absent, and the 
son pacing the rates, is not indictable for untruly 
answering the questions put to voters upon his 
voting. Beg, v. Goodman, 1 E. k F. 502. 

Indictment — ^Wilfully.] — An indictment upon 
5 & 6 Will. 4, c. 76, s. 34, for giving a false 
answer on voting for a town councillor, is bad, 
if it does not allege that the defendant wilfully 
gave the false answer. Beg. v. Bent, 2 Car. k 
K. 179 ; 1 Den. C. C. 157. 

Where a count alleged that the prisoner falsely, 
fraudulently and deceitfully personated a burgess 
at an election of councillors for a borough : — 
Held, no offence under this section or at common 
law. Ih. 

Evidence.] — On the trial of an indictment for 
personating a bnrgess at an election of a council- 
lor for a ward of a borough divided into wards 
under 5 & 6 Will. 4, c. 76, it is enough for the 
prosecutor to show that the personation took 
place at what purpoited to be a ward election 
for that ward. It is not necessary to prove the 
due division of the borough into wards, or that 
such division was approved by the privy council. 
Reg. V. Hunnsoii, 2 M. k Bob. 335. 

It is not necessary to produce the charter of a 
city to prove that it is a municipal corporation ; 
the production of the minutes of the council at 
which the alderman was chosen for the ward is 
sufficient evidence, if it proves that the council- 
lors of the ward were present on the occasion, 

4Q 


VOL. IV. 





taking of J. out of the possession of 
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and it is a sufficient compliance with 5 & G i was only away from her home tor an lioiir or two, 


Will. 4 c. 7G s. 43. v. Turti/y, 12 Cox, and after her return continued to live with her 

C o! 313. ' ^ * * ' * * father as before, he being ignorant of what had 

taken place. The marriage was never eonsum- 

TT A /~t A TYTonn HnTTTT T> T 7 T? Q!r\ DW mated i Held, that thcic was sufficient evidence' 

11 . AGAI^ ST THE FEMSONS Op having been taken out of her father’s 

IITDIVIJDUALS. possession to satisfv h Ceo. 4. c. 31, s. 20. %/. 

V. Bailhe, 8 Cox, C. C. 238. 

A. ABDUCTION OF AVOMEN AND •was indicted under 24 & 25 Adct. c. 100, 

CHILDREN. s. 53^ for fraudulently alluring C. out of the pos- 

1 T7 . session of her mother and stepfatheu’. the latter 

T (JO having the lawful caicof her ; and B. with being 

'tivtf.PTi 1 ficcessory befoie the fact. C. was sent hr her 
e Children uiuio'rFcmrtoen ' 1446 mother to lire with her giandmother. Instead 

d! lL" Aniendmcin Act. of going there, she went to B.'s house, and did 

sipA iiAvi aaI I rctiiin home when desired to do so by her 

9 lisi? ’ * mother. After remaining with 15. a month, 

S* iwv7 / left with A., her paternal uncle, and was 

6. JUiat u , . married to him without her mother's know- 

ledge ; — Held, upon objection that there was no* 
1. The OPFEisCE. evitlcnce that the alluring w\as fraudulent, or 

that the girl was taken out of her mother’s pos- 
^ session, that the facts did not suppoit the in- 

From Motives of Lucre — Evidence.] — On an dictment. JRrq. v. Burrell^ L. k C. 354 ; 33 
indictment for abduction on 9 Deo. 4, 31, s. 19, L. J., M. C. 54 ; 9 L. T. 42G ; 12 A\h R. 149 ; 9 
the jury ought not to convict the prisoner, Cox, C. 0. 368. 

unless satisfied that he committed* the offence AVhen a servant under sixteen years of age,, 
from motives of liicie; but evidence of exprcs- had permission from her master to go and see her 
sions used by him res])octing the property ot the parents from Sunday to Momlay night, and went 
lady, such as his stating that he had seen the to see them on the Sunday for a few hours only,, 
will of one of her lelatives (naming him), and and then told them (by previous arrangement 
that she would have 2207. a year, are important with the prisoner) that she was going back to 
for the consideration of the jury, in coming her employment, instead of ivhich she remained 
to a conclusion ^whether he vvas actuated by wuth him all night, and did not return to her 


b. G-irls under Sixteen. 


motives of lucre or not. Reg. v. Barratt^ 9 master’s employment until some days afterwards : 
Car. & P. 387. — Held, that the facts would not warrant a con* 

viction for abduction under 24 tfc 25 Viet. c. lUO^ 

b. G-irls under Sixteen. ®* 55’ 7 ' 

If a man, by previous promises to a gni under 

Taking out of Possession— "What is,] — It is sixteen as to wdiat he will do if she will leave her 
nut necessary to show a trespass, or anything parents’ house and go to live ivith him, induces- 
of that nature, in the taking, other than the act her at length to do so, and then receives and har- 
of taking. Reg. v. Fmar., 8 Cox, C. C. 446, hours her secretly, he is liable to be convicted for 
A., a girl under sixteen, who was in service, taking her out of the possession of her parents, 
was, as she was leturning from an errand, asked even, although he does not meet her by any pre* 
by B. if she would go to London, as B.’s mother vioiis arrangement and is not otherwi^e actually 
wanted a servant, and would give her 57. wages, a party to her act in leaving. Reg. v. Rohh^ 4 
A. and B. went away together to Bilston, where F. & F. 59. 

both were found, and B. apprehended : — Held, AVhen a girl, under sixteen, has been found in 

that this was not such a taking, or causing to be the streets by herself and seduced away, that is 
taken of A. as was sufficient to constitute the not a taking out of the possession of the father, 
o:ffenco of abduction under 9 Geo. 4, c. 31, s. 20. even though he is living in the place and she 
Reg. V. Meachwit., 1 Car. ^ K. 399 ; Dears. C. C. lives with him. Reg. v. Green, 3 F. & F. 274. 
J61, n. See next case. The prisoner met a girl under sixteen years of 

A girl under sixteen having by persuasion age in a street, and induced her to go with him 
been induced by the prisoner to leave her to a place at some distance, where he seduced 
fathers house, and go away with him without her, and detained her for some hours. He then 
the consent of the father, left her home alone by took her hack to the street where he had met her, 
a preconcerted arrangement between them, and and she returned homo to her father’s Held, 
went to a place appointed, where she was met in the absence of any evidence that the prisoner 
by the prisoner, and then they went away to- knew or had reason for knowing, or that he 
gether some distance, without the intention of believed that the girl was under the care of her 
returning : — Held, first, that there was a taking father at the time, that a conviction under 
of the girl out of the father’s possession, within 24 & 25 Viet. c. 100, s. 55, could not be sustained, 
9 Geo. 4, c. 31, s. 20, by the prisoner when he Reg. v. mihert. 38 L. J., M. C. 61 ; L. R. 1 C. 0, 


met the girl and went away with her at the 184 ; 19 L. T. 799 ; 17 W. R. 384 
appointed place, as up to that moment she had 246. 
not absolutely renounced her father's protection. 

Reg. V. Mmhtelow, Dears. 0. G. 159 ; 22 L. J., “Whetlier Girl’s Consent Material.] — A. went 
M._C. 115 ; 17 Jtir. 352 ; 6 Cox, C. C. 143. in the night to the house of B., and placed a 


11 Cox, C. 0, 


Held, secondly, such taking need not be by ladder against a window, and held it for J., the 
feroe, actual or constructive. Jh. I daughter of B., to descend, which she did, and 

- A girl, under sixteen, who was living in her j then eloped with A. J. was a girl under sixteen, 

T 1 -• X* • 
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within 9 Geo. 4, c. 31, 20, althoudi J. hid know her to be timlcr 'Sixteen, as tin ‘ peiNon who 

herself proposed to A. to bring the ladder, and to doe^j so i>, bound to ascertain lier ago, and if she 
elope with him Betj. v. B 1 Car. & K. 45(5. turu^ out to be under sixteen he inu^t take the 
It is immaterial whether the girl consents oi | conse pience^. Byj. r, 12 Cox, 0. C. 28. 


not. B‘g. V. Manl{f-(‘lou\ 


One who take^ an uninrrriel girl under the 


In ordk' to con^titute an oftenec within 9 Geo. aire of Mxte m out of the po^^es^ion and against 
4, c. 31, s. 20, it is sufficient, if, moral force, the will of her fatlur or mother, is guilty of an 
a wdllingness on the part of the girl to go away t offence under 24 A 25 Viet. c. 100, s. 55, although 
with the prisoner i> created ; but if her going I ho may not have had any bad motive in taking 
awmy with him is entirely voluntarily, no , her away, nor me ms of ascertaining her age, and 
offence is committed. Rp(f. v. Handley^ i Fo k although she was willing to go. Bey. v. Booths 
F. 048. ' 12 Cox, C. C. 231. 

It was no answer to an indictment under 9 A man was convicted under 21 k 25 Vict. c. 
Geo. 4, c. 31, s. 20, for taking away a girl under lOO, &. 55, of unlawfully taking an niimarried 
the age of sixteen yeirs, to show that the giil srirl, under the age of sixteen, out of the posses- 
alleged to be abducted went voluntaiily from her 'sion and again>t the wnll of her farher. It was 
homo in consequence of the persuasion of the pri- piwed that he did take the girl, and that she 
feoncr, to a place at some distance, where she met was under sixteen ; but that he bona fide believed 
the prisonei, and whence she went away with and Ind reasonable ground for believing that she 
him without any reluctance. Bey. y. 4 was over sixteen : — Held, that the latter fact 


Cox, C. C. 107 


afforded no defence, andthai he was rightly con- 


On an indictment for taking an nnraarriedgiil victe<b Bey. v. Prinre. 14 h. J,, M. C. 122 ; L. R. 


under the age of sixteen from the po>sC',don of 2 C. C. 151; 32 L. T. 700; 21 W. E. 70 ; 13 
her father : — Hodd. that the statute was satistied, Co.x, C. C. 138. 

though the min and the mil quitted the house A man dealing with an unmarriel girl does so 
together inconsequence of a piopiKitiou which at his peril; anil if she turns out to be under 
emanated from the girl herself to that effect, and Uixt ecu. is liable to bo indicted for unlawfully 
a btatemeni by her to th(‘ man that she intende 1 j raking her away. Bey. v. Olijier, 10 Cox, C. (J. 
to leave her father’s house. Bey. v. Afowoc//, 2 i 402. 

Cox, C. C. 279. ' It is no defence that the prisoner did not know 

'tbit an unmarried giil was under sixteen, or 
Taking not Intended to he Permanent.] — A. j that, from her appearance, he might have 
was convicted tor taking an unmarried giil, | thought she ivas a gieater age. Bey.x. Bolnns^ 


under sixteen, out of the po^se^Mon of her 
father, and ag.iin^t his will. Xt ivas piove 1 that 
A. (who had previous]}' stayed out with the uul 
for a night), iniMiig met her by airangcmeiit. 


1 Car. k; K. 45(3. 

Taking against will of Parents — Fraud,] — 
Semble, that wiieic a man by false and Fraudii- 


stayed with her auag fiom her father’s house foi lent re[)re'<entation iiuluced the pai'cnts of a girl 
thioe days, slec] ling \iith her at night; that he betw'cen ten and eleven years of age to allow 
took her awaiy without her tatlier’s consent, and him to take her aivay, such taking away of the 
against his w'lll, in order to gratify his passion^ giil wms an abduction witliin 9 Geo. 4, c. 31, s. 
and then allowed her to retuiii home, and not 20. AVy, v. J/cyyZo'/i.v, (\ar. ik 131. 25 1. 
with a view' of keejung her away from her home On an iiidietmeiit for unlawfully taking away 
permanently : — Held, that the evidence justified a girl aerainst the w'lll of her parents, if they 
the conviction. iAiy. v. Bell, C. C. 270 ; have eiieoui aged her in a lax course of life, the 

30 L. J., M. C. 45 ; ‘o Jur. (N.8.) 1309 ; 3 L. T. case does not come within 9 Geo. 4, c. 31, s. 90, 


337 ; 9 \V. R. 30 ; S Cox, C. C. 401. as it cannot bo sai<l to be against their will, 

Bey. v. Prlmelt^ 1 F. k F. 50, 

Prisoner’s Disapproval of Act of Girl.] — A 

man is not bound to return to her father's Who kas Lawful Charge of Girl.]— A_ servant 
custody a girl wdio, w’lthoiit any inducement on under sixteen years of age had permission from 
his part, has left hei home, and has come to him; her master to go and see her parents from 
but if, at any time, he has attempted to induce Sunday to Monday night, and went to see them 
her to leave home without her parents’ con ''ent. on Sunday for a few hours only; she then told 
andsheafteiwardsdoLSso,hcisguiltyoftheabduc- them (by pievions armngemont with the pri- 
tion of the girl, e\en though he disapproves of soner) that she w'as iroing ])ack to her einploy- 
thc act at the particular time at which she give'' ment. but instead of doing so, she remained wdth 
effect to hi.s previous persuasions. Bey. v. the prisoner all night and did not leturn to her 
01ijie)% 10 Cox, C. C. 402. master until some days afteiwards ; — Held, that 

the girl w'as under the lawdul charge of her 
Improper Motive — Questioa for Jury.] — master, and not of her father at the time of the 
Where a person was indicted fur the abduction alleged offence. Bey. v. Jliller^ 13 Cox, 0. C. 
of a girl under sixteen, and it did not appear that 179. ^ 

he had any improper motive, the jiuy w'as A girl w'ho is awmy from her home, is still in 
directed that if they thought he meredy wished the custody or possession of her father, if she 
to have the child to live with him, and* hoimstly intends to return to her home. Bey. v. JMycoel, 
believed that he had a right to the custody of the 12 Cox, C. C, 28. 
child, although he had no such right, they ought 

to acquit him. Bey. v. ThiMer, 1 F, k F. 513. Children under Fourteen. 

8m Beg. v. Booth., infra. 

Force or Fraud practised upon Parent and not 
Prisoner’s Knowledge as to Age of Girl.] — on Child,] — In order to support an indictment 
Xp support an indictment for the abduction of under 24 tk 25 Viet. c. 100, s. 5C>, for unlawfully 
ai|i uumarried girl under sixteen, it is not neces- by fraud taking away a child under the age of 
tp prove that the person who abducted her fourteen years with intent to deprive the parent 
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to prove that the fraud was^oiiiff to open it, when the prisoner told him 

tised upon the child itself. Dictum in ' ‘ , iiothins: to do with the business that he 

“ 05 Cox G C G^3 .chssoiued^^^^^^^ Ir^ld, that the letter was re- 

Reg. V. Belh,% G2 L. J., M. ^ loo , o it. , ceivablc in evidence on the tiial ot the prisoner 
L. T.^2C> ; 17 Cox, C. C. 660 ; o. J. P. 441-^ Reg, v. Rarratt, 0 Car. & P. 

' Siicha charge is not supported by evidence of 387. 
force or fraud exercised upon the 9^? ® ^ must be Proved.]~"On a prosecution on 

but must be pxactised on the child itself. Beg. ^ essential that there should 

y, Barrett, 15 Cox, C. C. 60S. ^ coAtinuance of the force into the coimty 

Evidence.] -The prisoner, being indicted whore the defilcm^t Spj- y. Fttl- 

under the 24 & 25 Tict. c. 100, s. 56, for that she tovod, 3 Kuss. C. L M. 0. 
did, feloniously and unlaid fully, by fraud, detain 

B.ABOBTION, ATTEMPTS TO BBOCUEE. 

evidonoc being that the child had b^n m the ^ Noxious Thing.]— A small quantity 

service of pe „avc of savin, not sufficient to do more than prmlucc a 

could not be disco^cied , and pat sue ^^avc p.cf-nrbnnce in the stomach, was not a 


no evidence that the child was still in her actual supplying a certain noxious thing, 

custody, nor, indeed, any evidence where sne is intended to be used 

was -.—Held, that upon the principle of i^^ent to procure miscarriage, it is neces- 

Boude (9 M. & W. 19), the piponcr was supplied is noxious, 

convicted ; because, whether her stones weic ah m, ^ ^ innoxious drug, w'hatever may 

utterly false, and the child was secreted by 

herself, or whether they were so far true, 

child was in the actual Baae,<i L & 0^220 ; 32 L. J., M. C. 52 ; 9 Jur. 

parties, to whom she had wrongfully deli\eiGd . . ’ ^2 . 7 L T 365 ; 11 W. R. 95 ; 9 Cox, 

her, It Was equally true that she unlawfully de- C^-S-) ^ -L* ’ 

T^^^'lro® pT^'isf^^is' /“p'TsO- On a“oharge administering a noxious thing it 

L. T. 759 ; lo Cox, C. C. 481 , 48 J. B. loj proved that a woman in the family way 

0. 0. E. gpjjjg bottles of medicine given her by the 

2. Indictment. prisoner, and afterwards became very ill, and 

of her: — Held, that the averments that the gir _ c^lOO s 58 of having feloniously and 
was in the possession and under the care of nnlawfullv caused to be taken by E. V. a certain 
stepfather might rejected as ” t^vvS half anhunce of .oil of 

f‘Zf: 12 WE 149 - 9 Cox C C 3G8 jvmiper, with intent to procure the miscarriage of 

L. T. 426 ; 12 W. E. 14J , J Lox, o. o. quantities of 

oil of juniper considerably less than half an 
3. Evidence. ounce are commonly taken mediciiially without 

VTif. « rnmnetent Witness 1— The wife is a any bad efleot, but that a half ounce produces 
witness p well for as against mition rhS^vinb” her“hem 


WltUW» id'O vvuii. J-Vi \ „ ii J 

though she has cohabited with him from the day 
of the marriage. Mejs v. Pernj, 3 Euss. C. & M, 
666; 1 East, B. 0. 454. . 


lU cimi. V-W C41 „ 

ous. The question reserved was whether tnere 
was evidence that the half ounce of oil of juniper 
was a “noxious thing” within the statute: 


aaa . 1 T^nof P H 4-^4 was a uuaiuuo Lixiw.s t. -..w ----- 

merfseAernl dofeAdants were indicted for Held, _ that Hiere was 
^ misdemeanor in conspiring to carry away a “ noxious thing 

young lady, under the age of sixteen, from the conviction was right. ^ h • 28 

custody appointed by her father, and to cause M. C. , ' ^ j 411 ’ ^ee 

her to marry one of the defendants; and, in W- 701 j .nc. 14 rAx G C 

another, for^ conspiring to take her away by also on the trial of the case, 14 C , • . 
force, being an heiress, and to marry her to one 390. 

voun^ ladfto SS w?fe ol Causing to he Taken.]-If 

one of the defendants, she was a competent wit- and delivers it to B., both intending . * 
ness for the prosecution, although there was no should take it for the P. , , ^ J 

evideneetosup^portjhat pmtof ^diotment | ab« roft. A mighi t eon- 


,)Ui.OiUU, OlJUU. JU. «<JLVJV.,J. TY WiVAM w,..*..-- -- 

itent in the absence of A., A- might he con- 
oted under 7 Will. 4 & 1 Viet. c. 85, s. 6) dt 


What Adm 




. TTl B) d 


m, a The prisoner, in a conversation with j 
oom I who was pregnant, told her that he 


V ' -A- :: ‘ 




charged with a felonious attempt xo 
e was proved to have presen|^ecl a pistol 
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being ashed what it was, he said it was savin, s; 
He afterwards hi ought the w^oinaii some savin, s 
and gave her directions how to take it. She took t 
the Savin accoidmgly, and the pn^oner called 1 
from time to time to inquire the effect. Xlie 
prisoner also made up into pills a drug ^ 

the woman had obtained at his request Attei 
taking the savin and the pills the woman became i 
and continued very ill till she was conhned : - 

Held, a causing to be taken within 7 ill. 4 A l 
Viet. c. 85, s. (i. AVy. 

164 ; 3 Jur. (K.s.) 167 ; 5 . K. L()9. 

Intention to Procure Abortion, j— In order to 
constitute the offence of ^'^'^PP^y^^S ^ 

thing, with the intention that it *aU be 

employed in procuring abortion within ^ 

Viet c. 100, s. 51) It IS not nccesinry that the 
intention of employing it should exist m the 
mind of any other ij«''on *®„ ]!f. 3“ 

supplying it. Jf<Y/. v. Nillman h. L t 34.1 .y.t 
L. J., M. C. (ID ; D L. T. 0I8 ; 12 W . h. HI > 4 
Cox, C. C. 380. 

-Woman not Pregnant.]— Supplying a 

no-xioiis tlninr with the intent that it shall be 
used by a cortaiii woman p'y"l“.,S'’''c"lU0 
a misdemeanor within the 24 <k -•> • • ’ 

s. H'.t, although the woman for whom 
intended bv hun was not pregnant. Jug. x. 
TUJrg, 14 ('ox, 4'. (-’• 


same statute, some of the poison or noxioim 

substance must have been taken by or applied 
to the woman. Hejt v. CuJman, 1 M. C. 

an indictment for administering a drug to 
a woman to procure abortion, she not beine, 
quick with child : if it appeared ^ 

not with child at all, the prisoner was n-Cdratted 
although it appealed that ho thoiight that she 
was with child.^ and gave her the drug with an 
intent to destroy such child. Her v. bfUtUer, 3 
Car& P. 60r. ; 1 M. C. C. 21(1. See supra. 


Corroborative Ividenoe — ^What is.] There 
lbcinTiirol4L-eiide..cobut that of the woman 

that 1116 pi isoner incited her to ^80^47^ 

closes of a no.xious thing, except that her fathw 
accused him of uiving liis daughter such pings 
“ to produce abortion," and that he did 
if.-fHokl, that this was some 
evidence, even assuming the woman to be in ]he 

I position of an accomplice re. iiiiring corroboration. 

1 Jleg. V. f'niiiqi, 14 Cox, C. C. 3U0. 

C. ASSAULT, BATTEUY, WOUNDING, ka. 
1, Sheet hig. ]rei(,i'li»g.Sr.. mtli Intent foMnim, 

■\ 2. Jmnintering Pn!^eiq J-c., uM Intent to 
Injvee ei .^nnilf. t \. . Teinnertms 


tteg, 14 ('OX, C. 0. .-,,12 , 1^0,, Ihr.J'hg JJrglesive or Bangenn^o 

An imlietment under / ‘‘ip.'r.l M?!'.:; AA SMnne,,. 1 l.lH. 


An inmeniieiii uuuu. . A tn 

s 6 for usiiui an iiistrumciit with^ intent to 
procure iiiiscari iauo Held, immaterial whethci 
or not the woman was pregnant at the time ot 
the instrument heiiig use.l. 

(iooMihl, 1 Hen. 0. C. 18i ; 2 C.ii. k. K. 2.(1 , 
2 Cox, 0. 0. 41. 


i 158. 

/>// SjfPi/iij 1 b)6. 

J1 tr(((fment oj 1 emuos', 14.>,). 

As,sauJt, 

// ('ommon Assaults. liO'is „ .r, . 

b\ On ('lergynien or Ministers of Ecligion, 

e. On^Peace and other Officers in E.xcou- 
tion (if Ihity, H(»7. 

(1. Occasioning Actual bodily 
(\ Indictment and Kvidencc, 1471. 

/. 8umm.uy ( 'oiivictious. 
i. durisdiction, 1172. 
ii. Hearing and Certiffcato, 1175. 


Evidence-statement by Woman to Police in e. Oii^lVace -d omer unmms 

Absence of Aeoused.]— On 'fouJe ,7, Occasionin'; Actual Bodily Harm, 1471. 

for using aii instmmeiit "p]- ovideneo a e. In.lictmenl ami Kvidencc, 1471. 

miscarriage, it w.is proposeil to put m y ( 'mivielioiis. 

statement made by the woman, upon whom the / , ,p„.|-s.Uctioii, 1472. 

instrument was alleged to have ^ ^ iP jlcarii.g aii.l Certificate, 1 175. 

Ih^p^ofmew^i'anoxSn^^^^^^^^ 1 . Shooting, Wounding, skc.. with Intent 

amUhat ilm statement should not ^ put 111. TO Maim, 4 :c. 

Beg. V. Smith, 18 Cox, C. 0. 470 ; (il J. P- 1-D- ^^^tempt to Discharge loaded Arms-Eyidence 

Conspiracy to procure Abortion « 

with Child. J— A woman who, ' *= , ?'-' “/ j ,,1 ^ .yUosoeior shall nidawfiilly and maliciously 

to be with child, but not boiim '"’i!'’, a„winu a triuger or in any other manner 

spires with other poisons to administer 'I yS] * .,.^.,’ 0 U lUs, •barge aiiv kind of loaded arms at 

hmlelf, or to use rnv eis,m with uitent to do grievous bodily 

intent to proeiiie aboition. is liable to be con .in> 1 .oyod 

victod of eoiispiracy to piocure >*01 1 . y- ^ ’ ,,^•l^„ner drew from Ins pocket a loaded 

V. Whitceknreh.h^e ^ C. ^ ( 24 Q Hi. U. “ " it towards his His 

120 ; B2 L. T. 124 ; 38 W K. 336 ; lb Cox, C. C. leic t bystanders as he was rais- 

743 •: 54 J. P. 472-C. C. E. h.f the pistol, and after- a struggle it was taken 

Cases under Eepealed Statute of | “"^reHeeu'lumW revolver, 

c 68, s. l.j— The e.xpressioii “quick ' |,.o the trigger 

child,” in tills statute meant ' p,,,! ;_inol<l,ttiat there was evidence upon 

felt the child move within her. Bu v. Md ^^.^.^1^^ piMiier could piopcrly he convicted 

3 Camp. 76. ^ g of an attempt tn dlsdiargu the revolver withm 

Or, havhi^^ eouccived. Beg. v. gcheiJeij, nieaniniof the statute. Hog, v. St, heorge 

Oar. & k. 262. . . . , . . p u n ‘'4gg') overruled. Bog. v. Jhichiwpth., 

Or, feeline the eliild alive and quick witlnn, at ^ ^ ^ rp 3^2 ; 40 W. K. 448 ; 

wlmVevev time the tetus might have a separate p, 473-0. 0. It. ^ ^ 





1451 CEIMINAL LAW — Against the Persons of Indnicluah. 1452 


Wounding — What is.] — To constitute a wound | What Intent.] — A broher and his man 

it is necessary that there should be a separation haTing levied a distress for rent, the man left in 
of the whole skin ; and a separation of the t possession was ejected. The owner of tlie goods 


at a man, and io have pulled the trigger, but the 
pistol did not go off. On examining the pistol, 
it wais found that, if it ever had been primed, it 
would have been impossible tor the piiraing to 
fall out, and the pistol must have gone oS 
Held, that there was no case to go to the jury. 
Jteg. V. Cramhh% 10 Cox, C. C. 545. 

Grun discharged at Great Distance.] — Dis- 
charging a gun at the prosecntoi at such a dis- 
tance that the shot only lattled against his back 
and could not have injuicd him v ill not sustain 
the felonious chaigeof shooting wuth intent to 
maim. v. Ahraliam^ 1 Cox, C. C. 20S. 

Cutting — Malice.] — On an indictment for 
maliciously cutting, malice against the individual 
cut is not essential, general malice is sufficient. 
Err V. Hunt, 1 M. C. C. 95. 

The question is not what the wound is, but 
wdiat wound was intended. Ih. 

Where a party haiiiig a derdly weapon law- 
fully in Ins pusses'«.ion, in his oami defence, but 
without having pievioudy retreated as far as 
possible, cut a peison who wms assaulting, he wns 
guilty ot teiony, under 7 Will. 4 (k 1 Yict. c. .S5, 
s. 4, if he intended grievous bodily harm. Erg 
V. 0(1 ger^^ 2 M. ic Rob. 479. 

What is ]— Cutting a female child’s 

piivatc parts, so as to enlaige them fur the time, 
w’as considered as doing her gi ie\ ous bodily hai m, 
within 43 Geo. 3,c. 58,"^and done with that intent, 
although the hymen wns not iiqiuicd. the incision 
was n(jt deep, and the w'ound eventually wms not 
dangerous. v. 69a*, R. R. 362 ; 1 Leach, 
0. C. 71. 

A striking over the face and head wdth the 
shai p or claw' part of a hammer wns a sufficient i 
cutting, within 43 Geo. 3, c. 58. Ee^e v. Atld 
R. & R 104. 

An indictment on 43 Geo. 3, c. 58, for cutting 
the prosecutor, wars not sipiported by evidence 
that the W'onnds w'crc inflicted by stabbing. E(\r 
V. JfcErnnot, R. k R. 356. 

To Resist Apprehension.] — On an indict- 
ment for cutting, it a\)peared that the piisoiuT 
W'as seen in the night entoiing an outhouse w ith 
intent to commit a felony, by a person wdio wxnt 
and informed the prosecutor ot it. The latter 
in about a quarter of an hour wwmt in seaich of 
the ])nsouer to apprehend him. The ])iis(mei 
had left the prosecutor’s premises, and wars loiind 
in a neighbouring garden, croucln'd dowm undei 
a tree, with a diawii swwd iu his hand. 4 he 
prosecutor apprehended the prisoner, w’ho cut 
and woundc(l him. It w'as olijected that the 
prosecutor had no light to apprelieiid the pri- 
soner, and that if death ensued, it W'ould have 
been manslaughter only. The prisoner w*as con- 
victed, and the judges held the conviction light. 
Eew V. lloumrth^ Car. Biipp. 231 ; 1 M. C. C. 
207. 

Whether, if Death Ensues, it would he 

Murder or not.] — On a charge of feloniously 
cutting, with intent to do grievous bodily harm, 
it was immaterial whether, if death had ensued, 
the crime W'oukl have been murder or man- 
slaughter. Ef'g. V. yicJiolh', 9 Car. & R. 267. 


cuticle or u]iper skin onlv is not sufficient. Eeg. 

V. 8 Car. kF. 635. 

In ciiminal cases, the definition of a wmnd is, 
an injmy to the pci son by which the skin is 
bioken. Jlori({7‘tg v. G Car. k P. 684. S. 

P., Ee,v V. B(‘(‘l(eif, 1 M. ek Rob. 526. 

A blow' given wutli a hammer on the face, 
which bioke the kwvcr jaw in tw'O places ; the 
skin w'as bi oken inteinaliy, though not cxteinally, 
and tlieie wais not much blood ; w’as a waimidiiig 
within 7 Whll. 4 1 Viet. c. 85, s. 4. Beg. v. 

Smith. 8 Car. P. 173. 

A. asked peimissioii at the house of B. to go 
and take some ashes, which he w'a^ allow'cd to 
do ; ]>ut as he wans coming out B.’s appi entice 
saw' a copper tea-kettle among the ashes in A.’s 
basket, and told B. B. laid liold of A. to secure 
him, on the chaigc of stealing the tea-kettle, and 
m a scuffle, A. ck B. fell, and A. cut B. wnth a 
knife: — Held, to be a wnunu ling within 7 
4 A; 1 Yict. c. 85, s. 4,piovided that the jmy W'ns 
satifficd that A. had stohm the kctttle, as B had 
then a iiulit to apprehend linn. Eeg. v. Pr/cc, 8 
Car. lb 282. 

EMdence of a violent kick on the private parts 
1 of a w Oman, w liieli caused a flow' ( )t blood miiigli'd 
with urine, foi some time aftciwards, w'as not a 
w'oundiiig within 7 Will. 4 & 1 Yict. c. 85. s. 4, 

I no pi oof being gi\ on as to the pi eeise point w'hcnce 
I tlie blood tiiigmgll} came. B(‘g. v. Jo}i(\s\ 3 Cox, 
C. 441. 

A ]n]>tiiie oi tlie lining membrane of the 
I 111 ethra, followed by a small flow', such rupture 
I being earned by a kick on the pin ale parts of 
the pio-ecutor, is a w'onnding within 7 Will. 4 k 
1 Yict. c. 85, s. 4. Eeg. v. Waltham^ 3 Cox, 0. 
C. 442. 

It is a w’ouiiding if the injury is caused by the 
prisonei kicking the piosecutor. Beg. v. Bufiill, 

1 Cox, C. 0. 49. 

Must have been direct.] — To constitute 

the cffencc of w'ouiicling w'lth intent to do 
giie\oiis bodily harm, under 7 Yill. 4 1 A^ict. 

' c. 85, s. 4, the w’ound must be diicct, and there- 
j fore an injury occasioned by the piosecutor fall- 
I mg on some iiou trams in consequence of a blow 
'fiom tlic piisoner, w'as not wntliin that statute. 
Beg. V. SjMXxier, 6 Cox, 0. C. 392. 

Whether, if Death ensues, it would be 

Murder or not.] — In a case of w’ounding w’ltli 
intent to do giievnns bodily harm, it is not 
essential that, if death had ensued, the offence 
of the prisoner should be minder; therefore, if 
it a})pcars that, had death ensued, the oii’ence 
W'oukl be manslaughter only, this is no ground of 
acquittal of the felony. E(^g, v. Griflths^ S Car. 
.Si p. 248 ; 2 M. C. C. 40. 

Character of Instrument.]— On an indict- 
ment for wounding, the jury, ui)on the question 
w'h ether, if death had ensued, the offence w'ould 
have been murder, should consider w'hcther the 
instrument employed was, in its ordinary use, 
likely to cause death ; or if it is an instrument 
not likely, under ordinary circumstances, to 
cause death, w'hether it wms used in such an 
extraordinary manner as to make it likely to 
cause death, either liy continual blows or uther- 
w'ise. Eed‘ v IIowlcU. 7 Car. .Sc P. 274. 
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was not ill the room at the time of the levy, ami ing though there is no intent to wound, if the 
it was not proved that he was a party to tho weapon used is calculated to wound, and known 
turning out of the man, or that he knew of the to be such, Ih. 

distress being levied, but on the broker and his In an indictment for wounding with intent to 
assistants breaking open the outer door to re- murder, the instrument or means by which the 
'enter, the prisoner struck one of the assistants wound was inflicted need nut be stated, and, if 
with an axe on the forehead ; — Ideld, that, under stated, do not confine the prosecutor to prove a 
the circumstances, the prisoner must at least wound by such means. v. 1 M. C, 0. 

bo found guilty of an assault ; and also, that, 31 H; 1 Lewin, C. C. 61. 

although he might be found guilty of w<mnding, An indictnieut tor cutting and wounding, 
with iiitent to do grievous bodily harm, yet he which chaigcd the offence tu have been coin- 
<iOuld not be found guilty of wounding, with mitted “feloniously, wilfully and maliciously,” 


intent to maim and disable, lleg, v. SuiUvu)i, was bad. the words of h G-eo. 4, c. HI, ss. 11 & 12, 
eSar. & M. 20i). being “ unlawfully and maliciously.” Me^ v. 

Bgu)i, 7 Car. ck lb 854 ; 2 C. C. 15. 

What was, under the Eepealed Statute 

of 9 Creo. 4, c. 31, ss. 11, 12.]--Breaking a person's i Grievous Bodily Harm-— What is. ]— A woman 
collar bone, and bruising him, was not a wound- left liei infant chilil, on a cold wet tlay, exposed 
ing within 9 Geo. 4, c. 31, s. 12. Eex v. Wood, m an open field, intending that it should die. It 
4 Car. (k P. 381. was found there after some hours, nearly dead 

A wound caused by the prosecutor forcing from congestion of the luiig^ and heart, the effects 
himself in self-defence against a weapon with of the exi)osure. By caic, however, the child 


4 Car. (k P. 381. was found there after some houis, nearly dead 

A wound caused by the prosecutor forcing from congestion of the luiig^ and heart, the effects 
himself in self-defence against a weapon with of the exi)osure. By caic, however, the child 
which the prisoner was attacking him, was not was restored in a few lioius, and there then re- 
XI wound iiiflictul by the })Usoner within 9 Geo. 4, , iiiained no bodily iiijiiiy either to the lungs or 
c. 31, s, 11. Jlej‘ Y. BerMt, 1 M. cC Hob. .526. heart, or otheiwise Held, that a conviction 
To support an mdictineiit under 9 Geo. 4, c.31, under 7 Will. 4 cC 1 Vict. c. 85, s. 2, for causing 
s. 12, for wounding, tlie wound must huA'e been j a bodily injury dangeious to life, coiihl not be 
given wnth some instrument. v. ^ su^ipoited, as tlieie wms no lesion of any part of 


1 M. G. C. 4U9. 

If a pel son, tor the pm pose of accomplishing 


the organs of the child. Bog. v. (irag, Hears. ^ 
B. 903 ; 26 L. J., M. C. 203*; 3 Jur. (X.s) 989 ; 


robbery, wounded by means of kicking the 5 W. H. 730 ; 7 Cox. C. C. 320. 

.shins of the paity whom he wais endeavouring to To constitute giievous bodily harm it is not 
rob, he waxs punishable under 9 Geo. 4, c. 31, necessary that the injury should be either perma- 
s. 12, if the jury found that his intent was either nent or daiigeiuiis ; if it is sucli as seriously to 
to disable or do grie\OLis bodily liaiiii. B(\o x. interfere w'ltli comfort or health, it is sufficient. 
Madholt, 5 Car. P. 504. Bog. v. S,s]nitan, 1 F. vie F. 88. 

Biting off' the end of a person’s nose, was not Where a party stiikcs at A., and B., inter- 
.a wasimdmg watliiii 9 Geo. 4, c. 31, s. 12 ; iior was posing, leceives the blowg he cannot be convicted 
biting off a joint fiom a pci son’s finger ; as the ot w’ouiulnig wnth intent to do grievous bodily 
statute w'lis intended oiilv to apply to w'ouiiding harm to P>. The u.se of a deadly w'capon is not 
produced by some iiistiumeiit, and not by the justifiable in repelling a common assault ; there 
iiands or teeth. 7iV.r v. //^/m,s, 7 Car. A P. 140. must be the a]) prehension of serious bodily 


{S. P., Bog. V. .Joinings, 2 Lewin, C. C. 130. 


j danger or of lobbery, ur some similar offence of 


But a' woiuid fioin a kick with a shoe was violence. Bog. v. Ilowlott. 1 F. 6: F. 91. 


within 9 Geo. 4, c. 31, s. 12. Bt,o v. Briggs, 
I M. C. C. 318 ; 1 Lew’iii, C. C. 01. 


The prisoner xvas the first, or almost the first, 
to leave the galleiy of a theatre at the close of 


Thcpiisonei struck the piusecutur on the side j the peitormance ; he ran dowm the stairs, wdl- 
<of his hat with an aii-gmi, wuth great fuice, by fully put out the gas, and placed an iron bar 
which the piosecutor wuxs w'oundetl, but the across the dooiway. This caxiscd a panic among 
W'ound wais made by the x lolcnce with which the the persons when leaving the gallery, and several 
hat was struck, tlie w capon used by the prisonei of them xvcie seriously injurexl thiougli the 
lie vex coming in contact with the licacl ot the [)iessiue of the crow'd : — Held, that the prisoner 


prosecutor : — Held, a w'ouiidiiig within 9 Geo. 4, wms propel ly convicted of imlaw’fiilly and mali- 
ce. 31, ss. 11 A 12. Bo^v V. JJheard, 7 Car. P. ciously doing and inflicting grievous bodily harm 

within the meaning of 2 1 ck 25 Vict. c. 100, s. 20. 
Maliciously tliroxxiiig oil of vitriol ox'cr the Botj. v. Martin, 51 L. ffi, M. C. 36 ; 8 Q. B. D. 
prosecutor’s face, with intent to disfiguie, and so 51 ; 45 L. T. 414^; 30 W. H. 100 ; 14 Cox, 0. C. 
wounding his face, w\is not a wounding wuthiii 033 ; 40 J. P. 228. 

.9 Geo. 4, c. 31, s. 12, Boj^ v. Mnrroic, 1 M. C. C. To support a verdict of guilty of unlawfully 
456. 8. P., h^//.v.//^?^.s/n/Z/, 2 Lewin, C. C. 13.5. winding with intent to do grievous bodily 

Inflicting a wound on a person by throwing a harm, the act must be done maliciously as well 
sledge-hammer at him, w\as a w^oimding within as unlawffully. When therefore the prosecutor 


9 Geo. 4, c. 31, ss. 11, 12, although the sledge- 
liammer, fiom being blunt, w'as not an instiu- 
merit calculated to inflict a wTuind. Bo,r v. 
1 Car. A: P. 440 ; 1 M. C. C. 294. 

If a person stiuck another with a bludgeon, 


W'as in a punt in puisuil of wild fowi and was 
shot by the piisoner at aliout 25 yards’ distance : 
— Held, that the act was malicious, thougdx the 
prisoner only did it with the intention of 
frightening the prosecutor, and of preventing 


.and broke the skin and dievv blood, this wms a him fmm^ coming there agaiii to shoot fowl, 
.sufficient w'oiindlng within 9 Geo. 4, c. 31, ss. 11, Bog. v. B urd, 41 L. J., M. C, 09 ; L. H. 1 C. C. 

12. Box, v. Bagno, 4 Car, A: P. 558, 350 ; 20 L. T. 48 ; 20 W. E. 392 ; 12 Cox, 0. 0, 

123. 

Indictment.] — On an indictment for Striking a person with the fist and breaking 

wounding with intent, the actual intent must be his jaw is not of itself evidence of an intent to 

proved. Bog, v. Oox^ 1 IL Ac F. 004. do grievous bodily harm. Beg. v. Wheeler, 1 

A party may be guilty of unlawfully wound- Cox, C. 0. IOC. 










, -f-T — ^ Aiming at Persons Indiscriminately.] — 

inclioM for feloniously shooting at the 
■ lp#ifhto% ^tk intent to do grieyons bodily harm 
to him. The jury found that ha did hot ^ a* 
the prosecutor, or at anyona 4^# w 


— ^ By dameheeper on Highway J- 

hceperj acconapaniod by his assistant, 

Oh ithIJi th|10pryiE 
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The intention to do grievous bodily harm is 
not proved by the fact that the prosecutor in the 
act of warding ofi a blow, pushed his hand 
against a weapon in the prisoner’s hand, and so 
received a wound on his finger. Jtca. v. Dai/. 1 
Cox, C. C. 207. 


Injuries suffered while Escaping from 

Apprehended Banger.] — Where one peison 
creates in the mind of another person such an 
immediate sense of danger as causes such other 
person to endeavour to escape, the person who 
created such a state of mind is responsible for 
any injuries which may result from his acts to 
the per«ion endeavoming to escape. In order to 
escape fiom the violence of her husband, who 
had used threats to his wife amounting to 
threats against her life, the wife got out of a 
window, and in doing fell to the ground and 
broke her leg. The husband was convicted upon 
an indictment which chaiged him, under 24 & 25 
Yict. c. 100, s. 20, with having wilfully and 
maliciously inflicted grievous bodily harm on 
his wife : — Held, that he was rightly convicted. 
Deq. v. Ballidaij, 61 L. T. 701 : 38 W. E. 250 : 
54 J. P. 312— C.'C. P. 


but that he fired into a gioup of persons, intend- 
ing generally to do grievous bodily harm, and so* 
unlawfully wounded ; — Held, that he was guilty 
of the felony charged, and not merely of the 
misdemeanor of nnlawfully woniiding. Ilecj. y.. 
Fretwell, L. & C. 443 ; 33 L. J., M. G. 128*; 10 
Jiir. (N.S.) 595 ; 10 L. T. 428 ; 12 W. E. 751 ; 
9 Cox, C. G. 471. 


Communication of Disease.] — The 

prisoner, knowing that he was suffering from 
gonorrhoea, commimicatecl the disease to his 
wife. Ho was convicted of ‘‘unlawfully and 
maliciously inflicting grievous bodily harm” 
and of an “assault occasioning actual bodily 
harm ” : — Held, by a majority ot the court, that 
the conviction "was wnong. lieq. v. (larencp^ 
68 L. J., M. C. 10; 22 Q. B. l3. 23; 59 L. T. 
780 ; 37 W. E. 106 ; 10 Cox, C. C. 511 ; 53 J. P. 
149— C. C. E. 


Intent to Eesist Lawful Apprehension.] — Oa 

an indictment for cutting and maiming with 
intent to do grievous bodily harm, a prisoner 
may be convicted whose main and principal 
intent was to prevent his lawful apprehension^ 
or, in order to effect the latter intent, he also 
intended to murder, or do grievous bodily harm. 
Ilex V. Gllloio^ 1 M. C. 0. 85 ; 1 Lewdn, C. C. 
57, Hee B(x v. Thompson, 1 M, C. C. 80 ; Bex 
Y. Davis, 1 Car. &: P. 300. 

On a piosecution for cutting and wounding- 
wdth intent to resist lawful appi eliension, it is 
sufficient to show that the appieheiision was in 
fact law'ful. It is quite immaterial that the 
prisoner had no reason to believe that it was so. 
Beg. V. Dentleij, 4 Cox, C. C. 408. 

A special constable has all the authority of ann 
ordinary constable until liis sei vices are either 
dispensed with or determined. Beg. v. Porte)\ 
9 Car. Ac P. 778. 


Blow aimed at one Person accidentally 

wounding another.] — The prisoner, in striking 
at a man, struck and w'onndcd a W'oman beside 
him. At the trial of an indictment against the 
prisoner under 24 Ac 25 Viet. c. 100, s. 20, for 
unlawfully and maliciously w’oiinding her, the 
jury found tliat the blow was nnlawfiil and 
malicious, and dkl, m fact, w’ound her, but that 
the striking of her w^as purely accidental, and 
not such a consequence of the blow as the 
prisoner ought to have expected. The prisoner 
was convicted : — Held (distinguishing Beg. v. 
PemMiUm, L. E. 2 C. C. 119), that the convic- 
tion w'as right. Biff. V. Latimer. 55 L. J., M, C. 
136 ; 17 Q. B. D. 359 ; 54 L. T. 7{)8 ; 16 Cox. 
C. C. 70 ; 51 J. P. 184— C. C. E. 


Notice of Purpose.]— The offence of ma- 
liciously cutting, wuth intent to lesist lawful 
apprehension, is not committed w'heie the party 
has no notice of the puii)ose of the officers. Bex- 
Y. Bit hath, 3 Camp. 68 ; 13 E. 11. 753. 


Apprehension by Prosecutor.] — A. asked 

permission to take some ashes fiom B.\ house ; 
as A. was going aw’ay B. saw^ that A. had a 
kettle in the basket and laid hold of him ; in 
the scuffle A. and B. fell, and A. cut B. with a 
knife : — Held, a question for the jury wdiether 
A. stole the kettle, for in that case* B. had a 
right to apprehend him. Beg. v. Price, 8 Car. An 
P. 282. 

It appeared that the prisoner was seen in the 
night entering an outhouse with intent to com- 
mit a felony by a person who told the prosecutor* 
The prosecutor w^ent in search of the prisoner 
and found him in a neighbouring garden and 
apprehended him. On objection raised that 
the prosecutor had no light to apprehend the 
prisoner, held that the conviction wus good. 
Bex Y. Jlowartli. Car. 8upp. 231 ; 1 M. C. C. 207* 


Mistake as to Person injured.] — An in- 
dictment chaiging the prisoner wdih w^ounding 
A. with intent to do grievous bodily harm is 
supported, though it is proved that he mistook 
A. for some one else. Beg. v. Storifvrd, 11 Cox, 
0. 0. 643. 

An indictment for cutting and wrounding with 
intent to do grievous bodily harm is supported 
by evidence that though tlie piisoiiei had no 
quarrel with the prosecutor, he had given him a 
wound supposing him to be a person with whom 
shortly before he (the prisoner) had a dispute. 
Mgg. V. Lynch, 1 Cox, C. C. 361. 


Apprehension by Prosecutor under Magis- 
trates’ Direction.] — ^A prisoner w'as indicted for 
cutting and maiming with intent to prevent hi& 
appiehcnsion for an offence for wffiich he was. 
liable to be apprehended, to wit, for that he did 
violently assault and heat A. He was taken 
befoic the magistiates by the prosecutor on a 
won 1 ant directed to him for an assault on A., and 
ordered to find bail, which ho refused to do, and 
wiiilst the commitment was being made out 
escaped. The piosecutor, by -verbal directions. 

I of the magistrates, pursued the prisoner, and, in 
attempting to apprehend him, he was cut by him ; 
— Held, well convicted, and that the offence was* 
rightly described. Ilex y. Williams, 1 M. C. 0 
387. 
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another a gnn barrel, and the other two blud- 
geons. There had been previously two shots fired. 
The gamekeeper said to his assistant, “ Mind the 
gnn,” and the assistant laid hold of it. and then 
the gamekeeper called to another person ; upon 
this three of the poachers knocked him down and 
stunned him, and when he came to himself he 
saw all of them near, and one said as they passed 
him, “ D — ^n them, we have done them both ” and 
one turned back and cut him on the left leg, and 
all then ran away. It was objected, first, that 
the wounding of the leg was the act of one alone, 
and there was no evidence to show which of 
them it was ; secondly, that, from the expres- 
sions used it was evident that both were thought 
to be dead, and there could be no intent to 
murder ; and thirdly, that the prisoners being 
on the highway, the gamekeeper and his assist- 
ant had no right to interfere with them. The 
prisoners were convicted, and the judges held the 
conviction I'iglit. Bep v. TFu/oitv, 5 Car, & P. 
525 ; 1 M. C. C. B80. 

legality of Apprehension hy Constable — 

No Warrant J— A constable who had verbal direc- 
tions from the magistrates to apprehend all per- 
sons playing at thimblerig, attempted to appre- 
hend the prisoner and his companions playing 1 
at thlmbleiig in a public fair. The constable j 
with assistance, took one of the party ; but the | 
prisoner and the rest rescued him ami got ofl:. In 
the evening of the same <lay the constable found 
the prisoner in a public-house, not having been 
able to find him before, and endeavoured to appre- 
hend him, stating it was for what he had been 
doing at the fair. He escaped into a privy, and 
the constable called the piosecutor to his assist- 
ance, and together they broke open the privy- 
door, and endeavoured to take him, who there- 
upon stabbed the prosecutor. A conviction for 
feloniously cutting and maiming was held wrong. 
Rep V. (rar(le)tPi\ 1 M. C. C. 3i)t). 

A police-officer, having been assaulted by W., 
attempted, tw’o hours afterwanh, to take him 
into custody. W. lesisted and wnninded the 
officer : — Held, that the apprehension w’ould not 
have been lawTul, and that W. could not be con- 
victed of -wounding with intent to prevent his 
lawful apprehension. Rpq. v. Wallipi^ Dears. C. 
C. 358 ; 2 C. L. II. 485 ; 23 L, J., M. C. 123 ; 18 
Jur. 409 ; 2 W. B. 41G ; G Cox, C. C. 371. 

Constable Shooting Poacher.] — A., a 

constable employed to watch a copse, seeing B. 
wrongfully carry awmy w’ood theiefiom. calls to 
him to stop, and on B.’s running awmy fires at 
an<l wmunds him. B. had been frequently con- 
victed summarily of the like offence, ami by 
7 & 8 Geo. 4, c. 29, s. 89, such stealing after two 
summary convictions is a felony. The fact of 
these convictions, as w’ell as c)f their legal conse- 
quences, wns wholly unknown to A. : — Held, that 
A. was rightly convicted of w’ounding wnth intent 
to do grievous bodily harm. Rp(f. v. RarLson, 2 
Den. 0. G. 35 ; 3 Gar. & K. 148 ; T. & M. 385 ; 20 
L. J., M. 0. 57 ; 1 1 Jur. 1051 ; 4 Cox, G. G. 3G0. 

Indictment.] — An indictment under 43 

Geo. 3, c. 58, for cutting ami maiming with 
intent to murder ami disable, wns not supported ! 
by evidence of a cutting with intent to produce 
a temporary disability in a person lawfully 
apprehending the prisoner until lie could effect 
his own escape. Rrx v. 2fpijec\ 1 M, C. C. 29. 

In an indictment on 43 Geo. 3, c. 58, the 


intent laid in several counts was to murder, to 
disable, or to do some grievous bodily harm ; the 
intent found by the jury was to prevent being 
apprehemled : — Held, that the conviction was 
bad, for that, if the intent was to prevent the 
lawful apprehension of the prisoner, it should be 
laid so. Rex v. JDiiifidi. B. & B. 3G5 ; 1 East,. 

P. G. 437. 

A conviction on an indictment for maliciously 
cutting a police officer, with intent to resist ami 
prevent the arref and detainer of a prisoner for 
a certain offence, for which he was liable by law 
to be apprehended and detained, viz., for com- 
mitting damage and injury upon certain plantsi 
and roots in a garden, is good. Mrx v. Frasej\ , 
1 M. C. C. 419. 

Evidence.] — On an indictment for stab- 
bing, with intent to resist lawful apprehension^ 
it must he shewn that the officer w^as cither 
present or came aimed with a w'arrant. Rp.r v„ 
Dyhon^ 1 Stalk, 246. 

2. Administeeing- Poison w'ith Intent To 
Injure or Annoy. 

Intent to Injure or Annoy.] — Administering 
cnntharnlc^ to a woman, with intent to excite 
her sexual passion, in oiiler to obtain connection 
with her, wns an admiiiisteiiiig with intent to 
injure, aggrieve or annoy, wit inn 23 Vict. c. 8,, 
b. 2. Ruj. V. WtJliuus, L. ck G. 89; 31 L. J., 

M. C. 72 7 Jur. (N.b.) 1128 ; 5 L. T. 330 ; 10 

W. B. G2 ; 9 Cux. G. G. 20. 

But admiiiBtei iiig canthaiidcN to a wamian,. 
with intent to injuie her health, was not a mis- 
demeanor at common lawq neither w'as it an 
assault, nor w'ltliiii 7 Will. 4 ik; 1 Vict. c. 85. 
Rpq. V. Hanson, 2 Car. & K. 912 ; 4 Cox, 0. C. 
138. S. P., Rpfj. V. WalhJpn, 1 Gux, G. G. 282. 

Inflicting Bodily Harm.] — Under 24 & 

25 Vict. c. 100, ss. 23, 2 1, if a noxious thing is. 
unlawfully atlrami&tcred with intent only to* 
injure or annoy, ami does, in fact, inflict grievous, 
bodily harm, a felony is committed. TuUeq v. 
Come, 17 L. T. 140 10 Cox, G. C. GIO. /V. 

10 Cox, G. G. 584, at nisi prius. 

What are Noxious Things.] — A man wms in- 
dicted for wilfully and malicioiisly administer- 
ing to Mary Bow’c, a poison, to wit, a certain 
defiiictive and noxious thing, to wnt, cantha 
lidos, with intent to m jure, anno^q and aggrieve. 
To constitute this offence, the thing administered 
must he noxious m itself, and not merely wdicn 
taken in excess, and that although it may have 
been adniinistered with intent to injure or annoy. 
Rpg. V. Ilennah, 13 Gox. G. G. 547. 

3. Injuring Person.^ by Explosive or 
Dangerous Bubstances. 

Explosive Substance— Fart of Machine adapted 
for causing Explosion.] — 'liie Explosive 8ub- 
stnn(*cs Act, 18s3 (IG Vict. e. 3), cnacls, s. 9, 

The expression ‘explosive substance ' shall be 
deemed to include any .... apparatus, machine, 
implement, or matoi ials used or intended to be- 
used, or ada tied for causing, or aiding in causing, 
any explosion in or wn’th any explosive substance ; 
also any part of any such apparatus, machine, or 
implement ” : — Held, that any part of a vessel 
which, w'hen filled with an explosive substance, 
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Boilings Water.] — Boiling watci* was a daiioer- 
thing within 7 Will. 4 1 Viet. c. S5, 

Y. Cpuwfiml, 2 Car. c\: K. 120 ; 1 Don. C. C. IOC). 
onO poumig boiling over the face 

tdl ^^hlle he was 

nsieop, \\hu-eb3’- he was teinpoi-aiilj' blind, and 
perinaiientl3^ tleaf on one side Hold, that she 
might bo coiuietod of felonj" under 7 Will. 4 & 1 
ViCt. c. b5, s. 5. Ib. 


429 ; 3 W. E. 404 ; 6 Cox, C. C. 510. 


Master aot bound to Provide Medical Advice 1 

master is nut by law bound to pioviiiu 
medical advice for Ins servant ; but wit}i respect 

llness ot Ins apprentice, to prmide him wi h 
proper medicines. i?cy. v. S t'ar. i. P. 153. 


plaintiff entered the defen- 
dants gaiden at nielli, and without his per- 
inission, to search for a stia}- fowl and whilst 
looking closely iuto some bushes, ho came in 
con act iMth a wne, which caused something to 

and s hohH ' him .lown 

-and slightly injiiiing his face and e\'es : — Held 

in an action, that the dofondant was not liable 
foi this injury at cuinmon law, or, m the absence 
of evidence that it was caused by a spring oim 
«r other engine calculated to iofl, 


Master not supplying Food.]— A girl of siv 
teen IS not an infant of tender years, and theit 
foie her master and mistress, who have not kept 

n not snn b--®"’ T" “ misdemeanor 

in not suppljmg her with sufficient food and 

cu^c a'27<)! -I'" 

An indiotnmnt lies against a master for not 

pioiidmg sufficient food and sustenance for a 
7?e'r'^v*^’7?'' 77“‘^^o sick and emaciated 

itea; v. Ridleij. 2 Camp. 6u0. 


"‘■t.o vauc>cu yj\' ii snriDO onn 

■01 other engine calculated to inflict grie7ou^ 
bodily Iiaun under 7 & 8 Goo. 4. c. 18 XT 
^1 V. D.iioluno-, 2 C. B. (.v.s.) 412 ; 5 \y. u! 

- ^^otw’hlisiandiiig 7 4: 8 Geo. 4, 0 . 18, a person 

iiittmleiTliv^if*^'^'^'^ 1 '' g'trdea an instrument j 
tivsndt i-vplosion to give alarm in case of ' 

underokhm^ mstrument is not c-dculated 
undei oidinaiy cueninstanocs to cause grievous 
bodily harm; and he is not liable in retpoct of 
mi injury caused by tl.o e.xplosion of si55i m im 
"'bile very close to it. lb. 
Iho sta nte aj, plies only to spring gun, and 
insti umeuts set w ith an intention to do grievous 
domwo'Yf'’ giieveus bodily harm is 

npph- to «‘eiefoie, 

7 “iMiiig <log spears on a man's own land. 

^ J- Ex. 


, Non-supply of Food-Idiots.]-If one has his 
Idiot brother, who is helpless, as mi inmate m hi! 
huuse, and oiiiits to supply him\uth piopcr food 

w armth &c he i, not indictable for the omission 
Ilex V. Smith, 2 Car. P 444 omission. 


« Prisoners of -War.J—it i, an indictable 

oifeuce wiliullj’- ai^d maliciously to supply 
unwholesome iood iioVS 


- , -- rxuxtJ'iUUHJ JUOU llor lit 

1’. C sTl 2 East, 


ILMEEAT.MBNT OP HELPLESS PEESONS. 


Parent not Supplying Food and Clothing. 1— 

fnitv of >ieach of her maternal dut^'f wil- 

lull}^ abandon^ her child of too tender years to 

not indictable at Lmmon 
law nnl&s her abandonment oansc-, an iniunMo 

-and materially injured. Ib. 

17. iri^Jictment agaimt a parent for neo-lect- 
sufficient food anti clotiun‘>- for n 

W. B. 280 ; 10 Cox, C. C. 569 ’ 

Upon an indictment for neglecting to nrovide 

IIS not sufficient to show that relief i^gft hive 


' V I “baving the Care or 

parents of a lunatic, who 
. icsides with them under their care, are ndsons 
. haimg (ho care or charge ” of a lunatic w'ithiu 
^ he ineamng of 16 A 17 Viet. 0. 96, s. 9, and may 

°n an incKotment under 16 & 
tiL’ ?■ "'bicb charged that ho, having 

the care and charge of his wife, a lunatic, did 
ner illtreat her :— Hold, that lie was not a 

pusou having the care or charge of a lunatic 

)ts piOMbions were not intended to apply to 
poisons whose care or charge arises from natural 

0 I'p’r-o f Eears, 0. C. 482; S 
U L. H. GoO ; 24 L. J., M. 0. 129 ; 1 Jur rw «? 5 
430; 3V,_e.,o3; 0Cox,C.C.549 

0-i \ ICt. c. 0. 

. Eut a man who has voluntarily taken upon 

nnVsfo ^ brothm- in his own 

private house is a person having tlie care and 
charge of a lunatic within 16 k 17 Viet. c. 96, 
'iiim ??“■'* 1° 'i? imlictod for illtreating 

0 bfi sE- ^ G- SOi ; 33 L. J., € 

Kil.-.-'SXXS “X.T.30«, ,2 

a H^'otbersof the lunatic, took 

tffh Ihem rr' Mster lived 

ffi i nnl supjiortod the household, but 
did not reoeivo any payment for or on account of 
any special charge of their lunatic sister. The 

nrnlwl““ w if lya, conclusively 

soil ' P ' ■ ’^bat the two prisoners wore per- 

taking pait m the custody, care, or treatment of 
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a lunatic within s. 9 of the 16 & 17 Yict. c. 06. 
JRrg, V. Smith, 42 L. T. 160 ; 14 Cox, G. C. 398 : 
44 J. P. 314. 

Duty of Overseers.] — It is an indictable offence 
in an oveiscer to neglect to supply medical assist- 
ance, when required, to a pauper'labounng under 
dangerous illness, although he was not m Ihe 
woikhouse, nor had, previously to his illness, re- 
ceived or stood in need of parochial relief. 

V. T1<7;v*<!v/, R. & R. 48. n. And see Mays v. 
Bnjarit^ 1 H. Bl. 253 ; v. Saumlers. 7 Car. 
& P. 277. 

But an overseer is not indictable for not re- 
lieving a pauper, unless there is an order for his 
relief ; except in case of immediate emergency, 
where there is not time to get an order. i?c,r v. 
JlemVdh, R. & R. 46. But see contra, Ile.v v. 
Booth, R. &; R. 47, n. ; and 4 & 5 Will. 4, c. 76, 
ss. 52, 54. 

Indictment.] — An indictment charging a feme I 
covert, living separately and apart from her hus- 1 
band, with neglecting and refusing to provide ’ 
necessary meat and drink for her servant, and 
keeping her without sufficient waimth, whereby 
she became sick and emaciated, is inuifficient, ' 
in not alleging that the servant was of j 
tender yeais, and under the dominion and 
control of the defendant. jRp.e v. It I rile y, 2 
Camp. 650. j 

^ So an indictment against a master for not pro- 
viding necessaries for his apprentice, ought to 
state that the apjirentice wasof tender ycar^, and 
unable to provide for himself. Ilcw v. Feiend, 
R. A R. 20. 

A count chaiged that a lunatic was the illc' 
gitiraate chihl of the defendant, a female, who 
had means for the comfortable support and 
maintenance of both, whereupon it became her 
duty to take proper care of him, but that she 
did not take proper care of him, but kept and 
confined him in a dark, cold and unwholesome 
room; neglected to piovide him with proper 
clothing ; permitted him to become dirty ; 
allowed the room to become foul, so as to cause 
unwholesome smells ; and kept him without 
proper air, warmth and exercise necessary for 
his health, to his damage and peril. Judgment 
arrested, first, because no duty was shown ; and 
secondly, because it was not shown that tlie 
conduct of the defendant had or must have 
occasioned actual injury. Reg. v. Pelham, 8 
Q. B. 959 ; 15 L. J., M. C. 105 ; 10 Jur. 659 ; 2 
€ox, 0. C. 17. 

Ahandonment and Exposure of Children — 
lYhen Indictable.] — It is an indictable offence 
to expose a person to the inclemency of the 
weather. Re.e v. Ridley, 2 Camp. 650, 653. 

What is. ] — A. and B. wei e indicted for that 

they “ did abamffiii and exi)Ose a child then being 
under tlie age of 1uo years, whereby the life of 
the child was endangercil.” A., the mol her of 
a child five weeks old, and B., put the chihl into 
a hamper, wrapped up in a shawl and p<icked 
witli sliaviugs and cotton wool ; and A., witli the 
connivance of B., look the hamper to M., about 
four or five miles off, to ihe liooking office of the 
railway station there. She there paid for the 
carnage of the hamper, and told the clerk to be 
very careful of it, and to send it to Cl. by the 
next train, which would leave M. in ten minutes 
from that time, Bho said nothing as to the con- 


tents of the hamper, which was addressed, “ Mr, 
Carr’s, Northoutgate, Gisbro’, with care, to be 
delivercil immediately,” at which address the 
father of the child was then living. The hamper 
was carried by the ordinary passenger train from 
M. to G., leaving JM. at 7.45 p.m., and arriving at 
G. at 8.15 P.M. At 8.40 P.M. the hamper was 
delivered at its address. The cliild died, three 
weeks afterwards, from causes not attributable 
to the conduct of the prisoners. On proof of 
these facts, it was objected for the prisoners that 
theie was no evidence that the life of the child 
was endangered, and that there was no abandon- 
ment and no exposure of the child within the 
meaning of the 24 A 25 Viet. c. 100, s. 27. The 
objections were overruled, and the prisoners 
found guilty : — Held, that the conviction should 
be affirmed. Reg. v. Falhhigham, 39 L. J., M. 0. 
47 ; L. R. 1 C. C. 222 ; 21 L. T. 637 ; 18 W. R. 
355 ; 11 Cox, C. C. 475. 

A woman, wh<> was living apart from her 
husband, and who had the actual custody of 
their child under two years of age, brought the 
child, in the month of October, and left it at the 
father’s door, telling him she had done so. He 
knowingly allowed it to remain lying outside his 
door, and sub-^equently in the roadway, from 
alxmt 7 P.M. to 1 A.M., when it was removed by 
a comtable, the child then being cohl and stiff : 
— Held, that though the father had not had the 
actual custody and possession of tin child, yet, 
as he was by law bound to jirovide for it, his 
allowing it to remain where he did was an 
abandonmeiLi and exposure of the ffiiihl liy him, 
whereby its life was endangered, wit Inn 24 A 2> 
Vict. c. 100, s. 27. Reg. v. IT/oYc, 40 L. J., M. C. 
134 ; L. R. 1 C. C. 311 ; 21 L. T. 637 ; 19 W. R. 
783; 12 Cox,C. C. 83. 

Indictment.] — Indictment charging A. 

with unlawfully leaving a child of a month old 
of which she had the care, in a highway in a 
parish with intent to burden the parish with the 
inainlenancc of the child, is bad. for not negativ- 
ing tlie settlement < )f the child in the parish, and 
for not alleging any injury done to the child by 
the act of A. Reg. v. Cooper. 1 Hen. C. C. 459 ; 
2 Car. & K. 876 ; T. & U. 125 ; 18 L. J., M. 0. 
168 ; 13 Jur. 502 ; 3 Cox, C. C. 559. 

All indictment chargingthat a woman deserted 
her liastaid child with intent to throw the burden 
of its maintenance on the parish, is bad, without 
an aveinient that the child had sustained any 
injury by the ahaudounieut, or that the woman 
h.i<l the means of supporting the child. Reg. v. 
Jloga/t, 2 Hen. C. C. 277 ; T. ck M. 001 ; 20 
L. J., M. 0. 219 ; 15 Jur. 805 ; 5 Cox, C. 0. 255. 

An indictment charging a paity with abandon- 
ing a child with the intent to burden a particular 
palish with its maintenance, is not supported 
by inoof that the child was deposited by the 
accused in a ]>niish m a secret place where it was 
not likely to be found. Meg. v. Menshaw, 11 
Jur. 615 ; 2 Cox, C, 0. 285. 

G. Assault. 
a. Common Assaults. 

Hot Justifiable if Action brought.] — To sup- 
jiort a dial go of assault, buch an assault must 
be shown as could not be justified, if an action 
was brought for it, and leave and licence pleaded. 
Reg. V. Meredith, 8 Car. & B. 589. 

See also eases, sub tit., Trespass. 
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erteved Party ag- Persons Striking one another.]— If two o-q out 

may he nreforr^ ^ ^^''sault to Htrike one another, and do so, it is an a^ssaiilt 

justices in respect of a common assault without Eifect of Cnnspnf 1 a i i . 

the authority of the nerson as'^nnltorl 'imri -i-riA t n +i i j? j. man induced two* 

justices committed the defendant in such nro fo^‘teen years to go out with him 

oeo(lina:s for tiial under 2i & 25 Viet o 100 46 tLv out-ot-the-vray place, whore 

and a true bill found bv the eiknd forv ■ indulged m indecent practices on 

1. T, « , « oo. a. a 4T 

to piocuie consent, be an act done contrary to 
Prese-nfincr Piafni 1 T-p consent of the patient, but mere submission 

JM.., 

positive exercise of a dissenting will, where 

T>iroQ+'ftni*-«rY. a++'4. jj t oircumstaiices, the person submitting is 

Threatening Attitude.] — A. w’as adAmncing in ignorance of the nature of the act, is not such 
S-rO-i^R “t“f 1 “**ontiou to It consent as the law contemplates, so as to pre- 

stiike 13., so that bis blow would have almost ^"^nt the act from being an assault Ih ^ 
immediately loachcd B, if he had not been 

stopped :— Hold, that it was an assault in point Improper Connection with Female.!— Throe 
ot law, tliough at the particular moment when ‘’"y-' t>mlL‘r fouiteou had connection witli a oM 
for? cnougli for his '\yod nine ; they wore indicted for an ass,iult •’ 

blow to take effect. t:itepliens v. Jlyen, 4 Car. & ‘he jury found them guilty, the child being an 

assenting party, but that from her tender ytars, 
huow what she was about :— Held, 
self-defence.]— If one man strikes another a ‘hat this was not an assault, and that the con- 
blow, that man has a right to defend himself, .y?’®',' i?ry. v. JM, 2 Car. & K. 

mid strike a blow in his defence, but ho has ’ .L®"’’ * “• ‘'>2 i 3 New Sess. 

no right to avenge himself ; and if, when all the S’'®' J-. M. C. 8S ; 13 Jur. (iS ; 3 Cox, 

danger is ^ past, lie strikes a blow not necessaiy . Ni'e noio 43 & 44 Viet. c. 4.5, s. 2. 

he oonimits an assault and a batteiy. Uca. v! , -l^ffoinpting to carnally know and abuse a gill 

Dnamll Car. 4: M. 214. botw'eon^ the ages of ten and twelve is not an 

A paity struck at may strike again, to prevent if fhe girl consents to all that is done, 

a repetition. 2 Lewin, C. C. 48. but is a misdemeanor. Bra. y. Mofni 9 Car. & 

f’ o : t' Johnmn^ 

Persons Present at a Prize-fie-lit 1 A nriVn 

sss s‘ss.Es ssars, 's 

to the criminal charge of assault 7?pn T P* but is indictable for the misdemeanor of 

61 L. J., M. C Gcf 8 Q B D ?u ="“mit the misdemeanor of oar- 

307 ; 30 W. E. 678 ; 15 Co'c 0 C 46 • 46 V P "’‘lly Allowing and abusing her. Ih. CjKcaus 

404. ’ post; Carnally Abusing Children, col 1567. 

Semble, that mere presence of n npvonn -u ffit>_pi‘i!=>oner obtains possevssion of a woman 

plained, at a prize-fight affonls some evidmeZ “Nbmpfii'ff tohavo oonneoHon, 

for the oonsidLtion rf a iu^T of penetrates her peison a little, it is an assault 

abetting in such fight. ^ \ »*">{■ 1 Car- & K. 41,5. 

Persons who are present* at a nnVn fio-Uf i ^ ^ think that the 

who have gone thither with the r prosecutrix was first laid hold of against her 

seeing the persons strike each other ^nro i^rit afterwaids did not resist, because she 

piincip^ls in the breach of the peace and <'legree consented to what was afterwards 

able fox an assault, as well as the actunl^i^^^' acquit of the felony 

combatants struck the first blow Bex v if o ^ 

hn.'i, 4 Oar. &: P. 537. ’ ' If a man h^s connection with a wom^n, she * 

All iirtzs-fights are' illegal, aid all oeraons eu belief that it is h^ Up#- 

giieedi^ tm arepunlK bytai!^^/^; v. FJI 

I 'Where a pnsoner is chai^«A.'«# 
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making an asRault on a girl "between the ages of 
ten and twelve years of age and unlawfully and 
carnally knowing and abusing her against the 
form of the statute, he may be found guilty of a 
common assault. Itrg. Guthrie, 30 L. J., M. G. 
m ; L. li i C. C. 241 ; 22 L. T. 485 ; 18 W. E. 
702 ; 11 Gox, G. 0. 522. 

On an indictment for carnally knowing and 
abusing a girl under ten, the prisoner may be 
acquitted of the felony and convicted of an 
assault. Iter/, v. FolheA ^ M. & Eob. 400. 

AVherc a medical practitioner had sexual con- 
nexion with a female patient of the age of four- 
teen, who had for some time been receiving 
medical treatment from him : — Held that he 
was guilty of an assault, the jury having found 
that she was ignorant of the nature of 'liis act, 
and made no resistance, solely from a bond fide 
belief that he was (as he represented) treating 
her medically with a view to her cure. i%. v. 
Case, T. k> M. 318 ; 1 Den. G. G. 380 ; 4 New 
Sess. Gas. 347 ; 19 L. J., M. G. 174 ; 14 Jur. 489 : 

4 Cox, C. C. 220. 

Abandonment of Child.]— A female abandoned 
her infant child, having first deposited it in the 
bottom of a dry ditch among some nettles, by 
which it was not hurt ; and had not sufiered any 
harm from the exposure, as it had been found 
shortly afterwards : — Held, that she could not be 
convicted of a common assault. v. Rensliaw, 
11 Jur. 015 ; 2 Cox, G. G. 285. 

Child Placed on Bailings.] — C. -was delivered 
of a child at the house at which A. and B. 
resided, they telling her that the child was to be 
taken to an institution to be nursed, A. and B. 
took the child, and put it into a bag, and hung it 
on some park palings at the side of a footpath, 
and there loft it : — Held, that this was an 
assault on the child. Beg. v. March, 1 Car. & K. 
490. 

Chastisement in Indecent Manner.] — "Where 
a master of a union inflicts personal chastisement 
on a female ])auper in an indecent manner, he is | 
guilty of an assault, even though the extent of 
the correction is within the limits of moderation. 
Beg. V, Miles, 6 Jur. 243. 

Medical Examination.]— An examination by 
medical men in puisuance of a magistrate’s order, 
of the peiNon of a female charged with conceal- 
ing the birth of her child, constitutes an assault. 
Ag7iew V. Johson, 18 Cox, C. G. (525. 

Making a female patient strip naked, under 
the pretence that the defendant, a medical man, 
cannot otherwise judge of her illness, is, if he 
himself takes off her clothes, an assault. Bex v. 
BosinsM, 1 M. 0. G. 198. 

Indecent Liberties.] — If a schoolmabter takes 
indecent liberties with a female scholar, without 
her consent, though she docs not resist, he is 
liable to be punished as for a common assault. 
Bex v. JSlehol, E. & E. 130. 

Constable Bemoving Person from House.] — 

Although a constable is not bound in the execu- 
tion of his duty to assist the occupier of a house 
in putting out an intruder, yet he lawfully may 
do so, and if he sustains injury thereby, the 
I person causing it is liable to conviction for an 
assault, though not for assaulting the constable 


in the execution of his duty. Beg. v. Boxlurgh, 
12 Cox, G. C. 8. 

Cutting off Pauper’s Hair.]— If parish officers 
cut off the hair of a pauper in the pooi-liouse by 
force, and against the will of such pauper, this 
is an assault ; and if it be done as matter of 
degradation, and not with a view to cleanliness, 
that will be an aggravation, and go to increase 
the damages. Forde v. Shtmier, 4 Car. & P. 439. 

Keeping Idiot without Necessaries.] — If one 

has an idiot brother wffio is bed-ridden in his 
house, and keeps him in a dark room, wfithout 
sufficient wmimth or clothing, this will not be 
an assault or an imprisonment, nor will proof of 
this support an indictment for an assault or an 
imprisonment. Bex v. Smith, 2 Oar. & P. 449. 

Threatening Language or Behaviour with 
Intent to Provoke a Breach of the Peace.]— 

'V\Giere a tract distributor followed two Eoman 
Catholic clergymen in the public .street, and 
handed them a hill, inviting them to a discussion 
on religious matteis, and persisted in holding 
up the hill after he had been informed they weic 
Eoman Catliolic priests : — It was held that such 
conduct was making use of tin cat cuing, abusive 
or insulting language or behaviour, which might 
provoke a brcich of the peace. And a magis- 
trate having coin icted the tract distributor "for 
such conduct on a charge of assault, the court 
refused a certiorari to bring up the conviction 
for the purpose of quashing it. Beg. v. King, 14 
Gox, G. G. 434. 

Assault iu Legislative Assembly.] — An in- 
formation by the attorney-geuoral of New South 
Wales charged, “That on the 2(5tli of February, 
i 1808, at Svtlney, in the colony, while the legis- 
i lative assembly of the colony was sitting, a 
j member of the assembly, whose conduct had 
' been, and was then, under its consideration, 
after having been heard in his place in the 
I as.sembly in reference to such conduct, was, in 
accordance Avith the practice of the assembly, 

' requested by the speaker to withdraw therefrom, 
and that the member, in obedience to the re- 
quest, thereupon withdrew from the assembly, 
and that immediately on his so withdrawing, 
the defendant being a member of the assembly, 
m and upon the member did make an assault, 
and him (the member) did then beat, wound 
and ill-treat, in contempt of the assembly, in 
violation of its dignity, and to the great obstruc- 
tion of its business ” : — Held, that the informa- 
tion charged in proper terms a common assault. 
That the woids, “ in contempt of, did not 
constitute a separate charge, or derogate from 
the charge of assault. Beg. v. Mitcphersim, 39 
L, J., P. G. 59 ; L. E. 3 P. G. 268 ; 23 h. T. 101 ; 
18 W. E. 1053 ; 11 Gox, C. G. 604. 

Putting Noxious Thing into Brink.] — A. put 
cantharidos into rum, and gave it to B. to 
drink ; B. drank it, not knowing that the ean- 
tharides was in the rum, ami became ill Held, 
that A. was neitlier indictable for an assault, nor 
for a misdemeanor at common law. Beg. y, 
Hanson, 2 Car. it K. 912 ; 4 Gox, 0. 0. 138. S. P., 
Beg. V. WalMen^ 1 Cox, G. 0. 282; Beg. v. 
DilwoHh, 2 M. & Bob. 531. 

When Assault Justified.] — If a party is turn- 
ing towards the wall in the street, at night, for 
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a particular occaMon, a watchman is not justi- 
fied in collaring him to prevent him so doing 
£ooth V. Ilruiley, 2 Car. & P. 288. Si'e 2 (ic 3 
Tict. c. 47. 

A peison may, under paitieular circum- 
stancofe, justify lajing hands on another in older 
to serve him with piocess. IIarn,son v. IIodtiMm, 
10 B. A C. 4:45 ; 5 xM. & Ev, 392 ; 8 L. J. r'o.S 5 
K. B. 223. . “ ^ ^ 

A police-constable is not justified under 10 
Cxeo. 4, c. 44, s. 7, m laying hold of, pushing 
along the highway, and ordering to be off, a 
person found by him conveisnig in a crowd with 
another, merely because the person with whom 
he happens to be conversing is known to be a 
reputed thief. Stoclten v. Carter, 4 Car. ck P. i 
477. Hee 2 A 3 Vict. c. 47. 

To Prevent Broker Ee-entering.]-~A broker 
and his man having levied a distress for rent, 
the man in possession was ejected. Theo^uier 
of the goods was not in the room at the time of 
the levy, and it vas not proved that he was a 
party to turning the man out, or that he knew 
of the distress being levied: but on the broker 
and his assistants breaking open the outer door 
to re-enter, the piisoncr stiiick one of the 
assistants with an axe on the foiehead Bold, 
that the prisoner must at least be found guilty 
of an assault. Her/, v. SuUiran, Car. A M. 209. ‘ 


I county of ’Worcestershire for his commitment to 
prison for default in pajmient of a fine, but not 
backed by any justice of and for the city of 
Worcester. Worcester is a borough having a 
separate^ commission of the peace with exclusive 
jurisdiction, and a sepaiate police force. G. was 
not pill sued from the county, but found in the 
city — Held, tliat the conviction wms wrom>* 
that the constables weie not acting in the execu- 
tion of their duty in so executing \uch wamint 
AV/- V. Cumpton, 49 L. J., U. C. 41 ; 5 O. B D* 
341 ; 42 L. T. 543 ; 28 W. B. 539 : 44 J* p* 
489. ’ 0 . r. 

Commissionci'S of sewers by a warrant under 
s. 7 of 12 A 13 Vict. c. 50, addressed to A. autho- 
I used a distress of K.’s goods. A. handed the 
warrant to B. who handed it to 0. The latter 
entered and was ejected and assaulted by K. K 
was summoned for an assault on C. Field* that 
as the warrant was addiessed to A., C. had no 
authority to execute it, and was rightly ejected 
by^Iv. Si/uu))i(h v. Xurt:, Cl L. T. 559 f 53 J. P. 


b. On Clergymen or Ministers of Beligion. 

Indictment.] — ^An indictment charging that 
the defendant, in a chuichyard, interrupted and 
obstructed W. 0., clerk, in reading the order for 
the burial of the dead and interring a corpse 
and unlawfnll}’’, and by threats and menaces^ 
limdei'ed the buiial of the corpse, is bad in 
arrest of judgment, for not averring that W. C 
was a clerk in holy orders, and lawfully acting 
as siicli in the burial of the corpse, and‘for not 
setting out the particular tin eats and menaces 
used. Jtecr v. Clieere, 7 D. A K. 461 ; 4 B. A C 
902 ; 4 L. J. (o.S.) K. B. 79. 

c. On Peace and other Officers in Execution 

of Duty. 

Authority of Officer — Warrant.] — A constable 
and his assistants who take a bailiff into custody 
during an affray to rescue his prispner, in which 
the bailiff struck one of the assistants, and the 
prisoner was rescued, are guilty of an assault and 
a rescue, as the bailiff was authoiised by his 
warrant. Anon,, 1 East, P. C. 305. 

The defendant was convicted in a penalty with 
costs, or to be ^ imprisoned seven days ; the 
penalty not having been paid, a warrant was 
issued, under 11 A 12 Vict. c. 43, s. 25, for his 
apprehension, addressed “ To the constable of G ” 
f ^ county policeman to execute 
While he was attempting to apprehend the 
defendant, the defendant resisted and wounded 
the constable Held, that a county policeman 
had no authority to execute it, it being addressed 
to the palish constable ; and that the appre- • 
Imsion was therefore illegal. Heg.y, Sannders, < 
36 B. J., M. C. 87; B. B. 1 0. C. 75: 16 L T 331- i 
15 W. B. 752 ; 10 Cox, C. C. 445. ’ ^ 

« C. was convicted of an assault on two police < 
constabl&s of the comity police of Worcestershire j 
, in the execution of their duty, who were appre- < 
him in the city of Worcester undS: a < 
issued by two justices of and 


n* — - No Warrant.] — A. was indicted for 

ir assaulting a policeman in the execution of his 
le duty. It appeared that the policeman had gone 
I, into a j)ublic-house where the defendant was 
y having high ivord^ with the landlady. The 
defendant tried to go into a loom in the hoube 
in which a guest wms, and the policeman, without 
being desiied to do bO, collared him, and pre- 
- ^'^‘nted him fiom going into the loom, and A. 
t stinck the policeman, and ^e\eial blows pa^seci 
1 both sides Held, that if the jury was satis- 
tied that no bieach of the peace w-as'likely to be 
committed by the defendant on the guest" in the 
, room, It wms no pait of the policeman’s duty to 
1 prevent the defendant fiom entering it* but 
. assuming that to bo so, if the defendant list'd 
, more violence than w’as necessary to repel the 
: assault committed on him by the policeman, the 
, defendant w’oiild be liable to be convicted of a 
, cumninn assault. Reg, y. JTnhel, 9 Gar. A B. 474. 

Diveis persons assembled in a room, entrance 
money being paid, to w itness a fight betw*eon 
twm pel sons. The combatants fought in a iing: 
with gloves, each being attended by a second, 
who acted in the same way as at prize-fights. 

I he combatants fought for about foity minutes- 
with great ferocity, and severely ‘ pimishec? 
each other. The police interfered and arrested 
the defendants, who w’ere among the spectators. 
Lpon the trial of an indictment against them 
tor unlawfully assembling together for the pur- 
pose of a prize-fight, the chairman directed the 
jury that, ff it ivas a mere exhibition of skill in 
sparring, it wms not illegal ; but if the parties, 
met intending to fight till one gave in from ex- 
haustion or injury received, it was a breach of 
the law and a prize-fight, whet her the combatants 
fought in gloves or not, and left it to the jury to 
say whether it wms a prize-fight or not Held, 
that the jury was properly directed. Rea v. 
07don, 39 L. T. 292 ; 14 Cox, G. C. 226. 

A man w^as vsiimmoned to answ^'cr an informa- 
I tion charging him wfith trespass in pursuit of 
conies ,* as he did not appear in obedience to the 
summons, a warrant was issued for his apprehen- 
sion. A police officer to whom the warrant was. 
directed, but not having it in his po?®ession, 
attempted to arrest the man, who thereupon: 
committed an assault upon him Held, that he 
could ^ not be convicted upon an informati 
charging him with assaulting the police 
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in the execution of his rliiiy. Co/id v. Cdhp, 45 

L. X, M. 0. 101 ; 1 Ex. D. 352 ; 34 L. T. 453 ; 
13 Cox, C. C. 202. 

A policeman can only justify stopping and 
searching a cart upon a highway under 25 & 2(> 
Viet. c. 114, where he has good cause to suspect 
that the carl is narrying game which has been 
unlawfully obtained*: and upon an indictment 
for assaulting the policeman in the execution of 
his duty under such circumstances, it is nece^saiy 
to prove the existence of reasonable grounds o*f 
suspicion ; where no reasonable grounds of 
suspicion can be shown, persons are justihed in 
resisting the search. Meq. v. Sjjpfircr, 3 F. & F. 
857. 

A constable (out of the limits of the Metro- 
politan Acts) when he is clearing a public-house, 
is not acting in the execution of his duty unless 
there is a nuisance or a disturbance of the peace. 
Meff. V. Pr'eWc, 1 F. & F. 325. 

A police constable, whilst standing outside the 
defendant’s house, saw him take up a shovel and 
hold it in a threatening attitude over his wife's 
head, and heartl him say at the same time, “ It it 
was not for the policeman outside, I would split 
your head open.” In about twenty minutes’ 
time the defendant left his house, after saying 
that he would leave his wife all ogether, and u as 
taken into custody by the constable, who h.id no 
warrant, wdien he had procec<led a short distance ^ 
in the tlirectioii of his father's residence ; he | 
resisted the constable, and was tried and con- 
victed ut>oii an indictment charging him with ' 
assaulting the constable wliilst in tlie execution j 
of his duty : — Held, that the constable was justi- 1 
fied in apprehending the defendant, and that the i 
conviction therefore was riuht. lietj, v. L'K/ht^ ' 
Dears. & B. 332 : 27 L. J., M. C. 1 ; 3 Jur. (N.S..) I 
1130; 7 Cox, C. 38!). 

The tirisoner assaulted a police constable in ^ 
the execution of his duty. The constable went 
for assistance, and after an interval of an hour 
returned with three other constables, when he 
found that the prisoner had retired into his 
house, the door of which was closed and 
fastened ; after another interval of fifteen 
minutes the const allies forced open the door, 
entered, and ariested the piisoner, who vounded 
one of them in resisting his apprehension : — 
Held, that as there was no daimer of any re- 
newal of the original assault, and as the facts of 
the case did not constitute a fresh pursuit, the 
arrest wms illegal. Beti. v. 37 L. J., 

M. C. 80 ; L. II. 1 C. C. 131 ; 18 L. T. 2118 ; 15 
W. R. 711 ; n Cox, C. C. 90. 

B., a county court bailiff, went to levy a judg- 
ment debt on W., and calling at W.’s door, W. 
opened it ; B. then put his foot inside the door, 
and tried to get in against the wish of W., u ho 
assaulted B. W. was summoned for assaulting 
B., and the complaint was dismissed by the 
justices : — Held, that they were right, as B. was 
not in the execution of his duty in attempting to 
force open a d«‘btor\s door. Bmiglitoa v. Wilkep- 
son, 44 J. P. 781. 

See also, post, APPiiBHENSioi'r and Apkest 
OP OPFENDEltS. 

Proof of, at Trial.] — D. was indicted for 

assaulting a sub-bailiff of "a county court. The 
latter was endeavouring to apprehend I). under 
a warrant issued out of the county court, when 
the assault was committed, but not with more 
tiolenoe than was necessary to prevent the 
apprehension : — Held, that the production of the 


county conit w’arranf at the tri<il was a sufficient 
justification of the act of tin- bailiff, without 
]»i()of of the previous proceedings in the t‘onnty 
comt. Beg. v. L. k O'. 51; 30 L. J., 

M. C. 159: 7 Jur. (x.s.) K)10 ; 4 L. T. .550; 

0 W. R. 711 ; 8 Cox, (\C. 485. 

The wriHen list of sentences passed upon the 
pii^oneis given to the gaoler by the cleik of the 
asd/e, and which is his oidv autljonf y for their 
detention, is n<jt evidence that the}’' are in legal 
custody on an indictment for assaulting the 
turnkey in tlie excention of his duty. Beg. v. 
Bourdon, 2 Cox, C. C. 159. 

Knowledge of Defendant.]-— To support a 
charge of assault on a coiistaldo in the cxc'cution 
of Ills duty, it is not nceessaiy that the <lefcn- 
dant shouid know that he was a constable then 
in th(' execution of his duty; it is sufficient 
that the constable diould havi‘ Ix'cn actually in 
the execution of his duty and then assanltecL 
Beg. V. Forhc,s, 19 Cox, C.*C. 352 

Manner in which Authority Exercised.] — 
An exci>t‘ ofli»*u‘ ‘ia\e tin* d(f<ndant a seuicb 
wariant to look at, who tln*n ulused todelut-r 
it np. and a scuffle tiisiu'd; on an nulictnunt 
for an as'-ault. tIh* <jucsi ion 1( H totliejiii} was, 
whetluT the ollieci* ii'-ed nune iV>re(* ihan was 
iieccssaiy to ueovei ])(ks( svam ot tlie wairaiit. 
Be.r V. Jltlfen. iM. A !M. 197. S. ([, nom. v, 
Bfttou, 3 (\ir. A W 31. 

One ot the marshals of tin* city of London 
whose (liit;\ it was. on the day ol a public mett- 
mu at (bnldliall. to see tliat a p.issng<* was kept 
ioi till* tiaii'-it to their can laees of the nn inbeis 
(»f the coipoiatioii and t>lheis. diueted a p(*rson 
in the front of a (*io\\d at the cntr.inei* to stand 
hack, and, on bt‘ine’ told by him th.il he could 
not ioi tlio>c helinul liiin.stiuck him iinm(‘diatcly 
(tn the lat‘c. vpAiug that he would make him ; — 
Held, that in so doing the maishal exi’ci'ded his 
authoiiiy, and that In* should hive eonfiiK'd 
hims{*lt !<'> tin* rise of piessuu*, and should luue 
waited a slioit time to aifoul nn o[)[)oiiuuity for 
removing the l»aity in a imae peaceable wu}". 
lute.sou V. ('(jfp, 5 Car. A P. 193. 

Conviction for Common Assault.] — A jicrsou 
was summoned, niidev 5 A 5 Will. 1, c. 75, s. SI, 
for as-.auli nig* a (‘oiistable ni the ext'eulion of 
his duty. The justices dismissed the ch.irgc for 
assaulting the office r in the* exeeutif)n of Ins 
duty, blit eonvi<‘ted him of a common assault : — 
Held, that the justices had exceeded then* juris- 
diction. Brff. V. Brirlthall, 33 L. .1.. M. C. 155 ; 
10 Jur. (N.s.) 577 ; 10 L. T. 385 ; 12 W. 11. 825. 

Obstructing Apprehension of Felon.] ~ An 

innkeeper, having an escaped felon in his house, 
to the policemian, who had lemarked. “You 
scounelrel, lanvdare you harbour a felon I ” said, 
“Yon had better go and find him” ; hut he did 
nothing, and the poheemaii want upstairs and 

1 saAv the felon make his escape* from the window' : 
— Held, no evid< nee of an obstruction of the 
felon’s apprehension. Beg. v. (dreen, 8 Cox, 
C. 0. 441. 

Indictment — Refusing to Assist Constable,] — 

All iiidictnieut against a person for refusing to 
aid and assist a constable in the execution of his 
duty, and prevent an assault made upon him by 
prisoners in his custody on a charge of felony, 
with intent to resist their lawful apprehension. 
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is sufficient, without stating how the apprehen- 
sion became lawful ; and it is enough if it states 
a refusal to assist, without the further allegation 
that he did not, in fact, aid and asdst. v. 

Sherlock, 35 L. J., M. C. 92 ; L. K. 1 C. C. 20 ; 
12 Jur. (N.s.) 126 ; 13 L. T. 623 ; 11 W. R. 288 ; 
10 Cox, 0. 0. 170. 8ee Reg, v. Brown, Car. & 
M. 314. 

d. Occasioning: Actual Bodily Harm. 

Communication of Venereal Disease,] — An 

indictment for inflicting actual bodily harin is 
sustainable by evidence that a man, knowing 
that he has an infectious disease, has intimacy 
with a girl without informing her of the fact, 
by means of which the disease was communicated 
to her. Reg. v. Sinclair, 13 Cox, C. C, 28. 

An assault is within the rule that fraud vitiates 
consent, and therefore wiien a man, knowing 
that he had a foul disease, induced a girl of 
thirteen, who was ignorant of his condition, to 
consent to sleep with him, and he infected her : 
— Held, that he might be convicted of an in- 
decent assault. Reg. v. Bennett, 4 F. & F. 1105. 
Cp. Jlegartif v. Shine, 4 L. 11., Ir. 288 ; 14 Cox, 
€.0.145—6. A. 

The prisoner was convicted upon an indict- 
ment charging him with “ unlawfully and 
maliciously inflicting grievous bodily harm” 
upon his wife, and with “ an assault ” upon her 

occasioning actual bodily harm,” under ss. 20 
and 47 respectively of 24 & 25 Viet. c. 100. It 
appeared that at a time when the prisoner 
knew, but his wife did not know, that he vras 
•sufEering from gonorrhoea, he had connection 
with her, that the result was that the disease was 
communicated to her, and that, had she been 
aware of his condition, she would not have sub- 
mitted to the intercourse Held, by a majority 
cf the court that the conduct of the prisoner did 
not constitute an offence under either section of 
the statute, and that the conviction must be 
c Hashed. Reg. v. Bennett (4 F. &: F. 1105) and 
llegartg v. Sliim‘ (14 Cox, C. C. 124, 145) con- 
sidm’ed. Req, v. (%arence, 58 L. J., M. 0. 10 ; 
22 Q. B. D. 23 ; 59 L. T. 780 ; 37 W. R. 166 ; 16 
* Cox, 0. 0. 511 ; 53 J. P. 149—0. C. R. 

Riding Bicycle at Furious Pace.]— A person 
riding a bicycle in a wanton or furious manner 
and thereby causing injuries to any person may 
be convicted under 24 & 25 Viet. c. 100, s. 35. 
Reg. V. Parker, 59 J. P. 793. 

e. Indictment and Evidence. 

Indictment— R on-use of Statutable Word.] — 

The 24 & 25 Viet. c. 100, s. 18, enacts that who- 
soever shall unlawfully and maliciously by any 
means cause ” any grievous bodily harm to any 
person, &c., shall be guilty of felony. An indict- 
ment framed upon this section alleged that “ A. 
unlawfully and maliciously did ‘ inflict ’ grievous 
bodily harm,” not using the statutable word 

cause ” : — Held, that the indictment was suffi- 
cient. Beg. V. Bray, 15 Cox, 0. 0. 197. 

Validity of.] — ^An indictment for an assault, 
false imprisonment and rescue, stated that the 
judges of the court of record of the town and 
county of P. issued their writ, directed to T. B., 
"f the serjeants at mace to the said town and 
to aiTest W., by virtue _ of 
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tion of the court, hut thatdhc defendant assaulted 
T. B. in the due execution of his office, and 
prevented the arrest : —Held, that such indict- 
ment was bad, it not appearing that T. B. was 
an officer of the court ; and that there could not 
bo judgment after a general verdict on such a 
count as for a common as-^ault and false im- 
prisonment, because the jury iimst be taken to 
have found that the assault and imprisonment 
w^ere for the cause therein stated, which cause 
appears to have been that the officer wms attempt- 
ing to make an illegal arrest of another, which, 
being a breach of the peace, the defendant might, 
for aught that appeared, have lawfully inter- 
fered to prevent. Rex v. 06‘mer, 5 East, 304 ; 

I Smith, 555. 

An indictment charging that the defendant 
made an assault upon Henry B. B., and him the 
said William B. B. did heat, wound and ill-treat, 
is good, in arrest of judgment. Reg. v. Crispin, 

II Q. B. 913 ; 17 L. J., M. 0. 128 ; 12 Jur. 433. 

Against Two.] — An indictment against two 
for ail assault on two, is bad. Annn., Lofft, 271. 
And see Rex v. Bnrjield, 2 Bun. 983, 

Joinder of Counts.] — A count for night poach- 
ing may be joined with a count on 9 Geo. 4, 
c. 69, s. 2, for assaulting a gamekeeper authorised 
to apprehend, and with counts for assaulting a 
gamekeeper in the execution of his duty, and 
for a common assault. Bex v. Fnmcane, 5 Car. 
& P. 551. 

Record is Evidence.] — Where a defendant has 
pleaded guilty to an indictment for an assault, 
the record is 'evidence against him in an action 
for the same assault. Req.w Fontaine Moreau, 
11 Q. B. 1033 ; 17 L. J., Q. B. 187 ; 12 Jur. 620. 

Proof of Assault on Person bearing Rame.] — 

On an indictment for an assault on A. B., it is 
sufficieni to prove that an assault was committed 
on a person hearing that name, although two per- 
sons bore the same name, viz., A. B. the elder, 
and A. B. the younger, and the assault had been 
committed on'the latter only. Rex v. Peace, 3 
B. & Aid. 579. 

f. Summary Convictions. 

i. Jurlsdictio7L 

Claim of Title to Land.] — The power given to 
justices by 24 & 25 Viet. c. 100, s. 42, of sum- 
marily hearing and determining charges of 
assault and battery, is, by s. 46, ousted in any 
case where a question as to the title to land 
arises, and they cannot in such a case convict a 
person for using more violence than was neces- 
sary. Reg. V. Pearso7i, 39 L. J., M. C. 76 ; L. R. 
5 Q. B. 237 ; 22 L. T. 126 ; 11 Cox, 0. 0. 493. 

Claim of Right.] — A person making a bond 
fide claim of right to be present as one of the 
public in a law court at the hearing of a suit, is 
not justified in committing an assault upon a 
police constable and an official who endeavour to 
remove him. * Such a claim of right does not oust 
the jurisdiction of the magistrate who has to 
try the charge of assault, and he may refuse to 
allow cross-examination and to admit evidence in 
respect of such a claim. Reg. v. Bardley, 49 J. 
P. 551. 

And see cases, suh tit. Justice or the Peace. 
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Complaint by or on behalf of Party aggrieved.] 

— A court of summary jurisdiction has no power 
to convict of a common assault unless the party 
aggrieved, or some one on his behalf, complains 
of the assault, with a view to the adjudication of 
the court upon it. XiehoUon v. Booth, 57 L. J., 
M. G. 43 ; 58 L. T. 187 ; 16 Cox, G. C. 373 ; 52 
J. P. G62. 

A police officer who appears as complainant 
on a charge of assault at petty sessions is not a 
party acting on behalf of the person aggrieved 
within 24 A 25 Yict. c. lUO, s. 42. A complaint 
by or on behalf of a person aggrieved by a com- 
mon assault, or affirmative evidence that the 
aggrieved person has declined or refused to prefer 
a complaint, is necessary to found the jurisdiction 
of Justices at Petty Sessions to summarily con- 
vict an offender uncler 24 A 25 Vict. c. 100, s. 42, 
and 25 A 26 Y ict. c. 50, s. 9. Bo/j. v. iriehlow 
JX, 30 L, R., Ir. 633. 


Aggravated Assaults upon Women and Chil- 
dren.] — The 16 A 17 Yict. c. 30, s. 1 (lepealed), 
gave jurisdiction to two justices of the peace, 
fitting at a place where petty sessions are usually 
liekl to convict persons of certain assaults, and a 
warrant of commitment in the general form 
provided by the 11 A 12 Yict. c.''l3, Schedule 
{?.), was sufficient, without any allegation that 
the convicting justices were sitting at a place 
where petty sessions are usuallv held. 

porfe, 10 Ex. 561 ; 3 G. L. R. 319 ; 24 L. J., 
M. C. 73 ; 18 Jur. 1055 ; 3 \Y. R. 57. 

An information was laid against a man for 
sissaulling and abusing a woman. On the hear- 
ing before the magistrates, she gave evidence 
tending to show that the man had committed a 
rape on her. The magistrates convicted him of 
an aggravated assault, under 16 A 17 Yict. c. 3o. 
The conviction reciteil the information, an<l 
found the assault proved, and sentenced him, 
for his offence, to be imprisoned in the house 
of correction for six calendar months : — Held, 
that the conviction for the minoi offence was 
good. Thomp,so}i, Bx purto, 6 Jur. (N.s.) 1247 ; 
3 L. T. 294. S. P., JVilhinhOff v. Biitfoyi, 3 B. A 

821 ; 32 L. J., M. G. 152 ; 9 Jur. (N.S.) 1104 ; 
8 L. T, 276. 

An information before justices charged the 
defendant witli having unlawfully assaulted 
and abused a female. She and the defendant 
were each represented by attorneys, and at the 
liearing, while the attorney for the woman was 
opening his case, the attorney for the defendant 
objected that the facts die had stated constituted 
a case of rape, and that the justices had no 
jurisdiction. It was then suggested that the 
case should be treated as a charge of an aggra- 
vated assault. The case proceeded, and the 
defendant was convicted of an aggravated 
assault. It appeared by affidavits upon an appli- 
cation for a habeas corpus, with a view to the 
discharge of the defendant, that the evidence 
of the woman was to the effect that the defen- 
dant had ravished her Held, })er Pollock, C. B., 
and Wddc, B., that the charge was one over 
which the jnsficch had no jurisdiction ; and that 
it was competent fur the court to look at the 
evidence witli a view to see whether, in point of 
fact, the case was within the jurisdiction of 
justices. Thampaoti, In re, 6 H*. A X, 193 ; 36 
L. J., M. C. 19 ; 7 Jur. (K.s.) 48 ; 3 L. T. 409 ; 9 
W* E. 203 ; 9 Cox, C. G. 70. 

Held, per Bramwell, B., and Chaiinell, B.,tbat 
j charge did not imply more than a common 


YBIi. lY. 


assault, that the justices had jurisdiction, and 
that the court could not review the decision of 
the justices upon the fact. Ih. 

In order to support a conviction for an aggra- 
vated assault there must be an act upon which 
aggravation supervenes, and with which it is in 
some way connected. Munday v. Malden, 33 
L. T. 377 ; 24 W. R. 57. 

A man placed a girl of eight years old on his 
knee and kissed her. About a quarter of an 
hour afterwards, without asking her to do any- 
thing, or again touching her, he exposed his 
person and abused hiinsclf in her presence. The 
]ustices sentenced him to six months’ hard labour 
for an assault of an aggravated nature on a 
female, under 24 A 25 Yict. c. 100, s. 43 ; — Held, 
that what took place after the assault was over 
could not be said to render the assault one of 
an aggravated nature within the words of this 
section, and that the conviction mubt be quashed. 
Ih, 

A conviction before justices, under 24 A 25 
Yict. c. 100, s. 43, should show facts to justify 
the sentence, and show and allege that the 
offence was uf so aggravated a nature that it 
couhl not be adequately dealt with under s. 42- 
Rlce, In re, Ir. R. 7 C. L. 74. 


Amounting to Felony .] — k party was con- 
victed summarily by two justices for an assault. 
The act appeared tu have been iloiie with intent 
to commit an unnatural offeuce, or to solicit 
such uffence, but not to have been attended 
with violence. A certiorari was moved for, on 
the ground that the offence, if committed, was 
withm 9 Geo. 4, c. 31, s. 29, which prevents 
justices fiom convicting where au attempt to 
ceinmit felony appears. The court refused to 
inteifere, as no excess of jurisdiction appeared 
oil the face of the conviction, and the evidence, 
of vhicli the magistrates were the judges, did 
not clearly show au intention to commit felony. 
Anon., 1 B. A Ad. 382. 


Fines— Before 24 & 25 Vict. c. 100, s. 42.] — 

9 Geo. 4, c. 31, s. 27, power was given to two 
justices, in cases of assault, to impose upon the 
offender a fine not exceeding 5Z., “ to be paid to 
some one uf the overseers of the poor, or to some 
other officer of the parish, township, or place in 
which the offence shall have been committed, to 
be by such overseer or officer paid over to the use 
of the general rate of the county, riding, or 
division in which the parish, townshiji, or place 
shall be situate ; ” and s. 35 provided that the 
conviction might be drawn up in a given form, 
or in any other form of words to the same 
effect : — Held, that a conviction by which the 
penalty was ordered to be paid “to the treasurer 
of the county of 0., in which the offence was 
committed, to be by him applied according to 
the directions of the statute, ’ or the party in 
<lefault to be imprisoned for two months, was 
bad, and that the justices were liable in trespass 
for the imprisonment of the party under it, 
(Jhaddoeli v. WUhraham, 5 G. B. 615; 3 Hew 
Ses'.. Gas. 227 ; 17 L. J., M. 0. 79 ; 12 Jur. 136. 

A, was summoned under 9 Geo. 4, c. 31, ss. 27, 
33, fur an assault. He did not appear, and the 
justices, upon proof of service, heuxl the case 
and convicted A. The conviction was drawn up, 
in the form given m s. 35, and by it A. was ad- 
judged to forfeit and pay 21. 10^. and 6^7. for 
costs ; and, in default of immediate payment, to 
be imprisoned for six weeks, unless the sum 
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slioxild be sooner paid ; and the conyiction £ 
directed that the 27. lO-s. should be paid to one £ 
of the oyerscers of the parish within which the ‘ 
offence was committed, and the IL-f. %d. to the ' 
party aggrieved. And directly thereafter, no 
payment being made, the justices, in the absence 1 
of A., and without further summons, issued a ’ 
wirrant of commitment for default of payment ; ! 
— Held, that the commitment was legal. Arnold < 
V. BmiidaJe, 2 El. & Bl. 580 ; 22 L. J., M. C. IGl ; i 
17 Jur. 1157. : 

Requiring Recognizances.] — An information ] 
was laid against a person for an assault and 1 
battery, and a summons issued against him for ' 
that offence. At the hearing, the justices dis- 
mis«;ed the information, and gave him a certi- 
ficate, but they ordered him, in respect of the ' 
charge, to enter into his own recognizance in 507. 
to Keep the peace for six months : — Held, that, i 
notwithstanding the justices dismissed the in- ' 
formation, they were legallj’’ justified in requiring 
a recognizance to keep the peace. Davis^ Ex \ 
l)arte, 24 L. T. 547. 

ii. Ilearmj and Certificate, . ' 

Complainant or Informant Protesting against 
Hearing.] — An information made before a ma- 
gistrate stated that the informant, having been 
assaulted and beaten by another person, prayed 
that he might be bound over to keep the peace 
tow'ards him. On the magistrates before w^hom 
the case wms heard proceeding to deal with the 
merits of the question of the assault, the informant 
protested against their adjudicating upon it : — 
Held, that the justices had no jurisdiction to 
convict summarily the offending party of the 
assault against the wdll of the informant, as under 
9 Geo. 4, c. 31, s. 27, the justices had no jurisdic- 
tion to convict of an assault unless the party 
aggrieved complained of that assault before them 
with a view’ to Iheir adjudicating upon it. Jleg, 
V. Denij or Totncfi JJ., 2 L., M. & P. 230 ; 20 L. 
J., M. C. 189 j 15 Jur. 227. 

Hearing, What is.] — A party having been 
summoned before tw’o justices under 9 Geo. 4, 
c. 31 , s. 27, for an assault, and having appeared 
and pleaded not guilty, the complainant declined 
to proceed, stating that he meant to bring an 
action. The justices thereupon dismissed the 
complaint, and gave the defendant a certificate 
as follows : — “ We deemed the offence not proved, 
inasmuch as the complainant did not offer any 
evidence in support of the information, and have 
accordingly dismissed the complaint : ” — Held, 
that whar passed before the justices constituted 
a hearing, and that the certificate was a complete 
bar to an action for the assault. Tnmiicllffe v. 
Tedd, 5 0. B. 553 ; 17 L. J., M. C. 67. 

A., having laid an information against B. for 
an assault, under 9 Geo. 4, c. 31, took out a sum- 
mons, which wms served on B., but before the day 
fixed for the hearing, gave notice to B. that the 
summons was withdrawn, and also to the magis- 
trate’s clerk that he, A., should not attend on the 
day. B.,^ however, attended on the day, and 
claimed, in the absence of the complainant, to 
have the charge dismissed, and to have granted a 
certificate of dismissal, pursuant to the statute. 
The justices dismissed the charge, and granted a 
certificate, which stated the above facts i — Held, 
w’hat w'^as done amoun ted to a hearin g witldl. 
c. 31, s, 27, and. that the certificate 


accordingly was a bar to an action for the same 
assault. Bradshaw v. Vaughton^ 9 C. B, (n.s.) 
103 ; 30 L. J., C. P. 93 ; 7 Jur. (N.s.) 468 ; 3 L- 
T. 373; 9W. E. 120. 

A prisoner was charged with a common assault 
before a stipendiary magistrate, and the charge 
was dismissed, but the magistrate declined to 
gi’ant a certificate of dismissal. The prisoner wms 
subsequently indicted for the assault along with 
three alleged acts of intimidation. At the trialy 
it was objected that the chaige of assault liacl 
already been dealt with ; — Held, that the charge 
had not been heard on the merits, and the objec- 
tion was overruled. Beg, v. Edmondes, 59 J. P. 
776. 


Action brought — Power of Court to 

Inquire.] — A certificate under 24 & 25 Yict. c. 
100, s. 44, of the dismissal by a magistrate of a 
charge of assault, can only be granted where 
there has been a hearing “ upon the merits,” and 
both parties have attended before the maufstrate, 
and there has been a proper inquiry into the 
facts of the case. Where, therefore, a prosecutor 
gave notice to a peison against wiioni he had 
obtained a summons for an assault, that he should 
not attend before the magistrate or offer evidence 
in support of the bummons, and did not in fact 
attend or offer evidence, but the person charged 
attended and obtained from the magistrate a 
certificate of dismissal under the above section : 
— Held, that there had not been a hearing upon 
the merits ; that the magistrate had no jurisdic- 
tion to grant the certificate ; and that the cer- 
tificate was therefore no bar nnder s. 45 to a 
subsequent action in the county court to recover 
damages in respect of the same assault : — Heldy 
further, by Lord Esher, M.E. (Lord Coleridge, 
C.J., doubting), that upon the trial of the action 
in the county court the judge had powder to 
inquire into the validity of the certificate, and to 
emsider wdiether the magistrate in granting it 
hid acted within his jurisdiction. Bred v. 

59 L. J., Q. B. 311 ; 24 Q. B. D. 669 ; 02 L. T. 
635 ; 38 W. R. G21 ; 54 J. P. 599. 

Certificate — To what Offences a Bar.] — Where, 
under 9 Geo. 4, c. 31, ss. 27 — 29, a complaint of 
assault or battery has been made to tw<-) justices 
of the peace, who dismissed the complaint and 
gave the party a certificate accordingly, the cer- 
tificate may be pleaded in bar to an indictment 
founded on the same facts, charging assault and 
battery, accompanied by malicious cutting and 
wounding, so as to cause grievous or actual bodily 
harm. Beg. v. Elrington^ 1 B. S. 088 ; 31 L. 
J., M. 0. 14 ; 8 Jur. (N.s.) 97 ; 5 L. T. 284 ; K) 
W. E. 13 ; 9 Cox, C. C. 86. See Beg. v. Stanton^ 
5 Cox, C. C. 324. 

A previous summary conviction for an assault 
under 24 & 25 Viet. c. 100, s. 45, is not a bar to 
an indictment for manslaughter of the party 
assaulted, founded upon the same facts. Beg. v. 
Morris, 36 L. J., M. C. 84 ; L. R. 1 C. C. 90 ; 16 
L. T. 636 ; 15 W. R, 990 ; 10 Cox, C. C. 480. 

A man and his wife having each been struck 
by the defendant, summoned him before justices 
for the assaults. The justices, after hearing the 
case, merely fined him for the assault on the man, 
but committed him to prison for fourteen days iu 
respect of the assault on the \Voman, who was 
much hurt. He paid the fine and suffered the 
imprisonment. An action having been after- 
wards brought against him f or ' ' ‘ ' 

wife, he set up his conviction 
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as a release, under 24 & 25 Viet. c. 100, s. 45. 
The^ plaintiffs contended that he had been 
punished only for a common assault, and not for 
the distinct offence of an aggravated assault, and 
that, therefore, the action in respect of the more 
serious injury was not “for the same cause” 
within the meaning of the section. The court 
thought that the whole case being before the 
justices, they had power to deal with it as an 
aggravated assault, and had so treated it ; and 
therefore the defendant was, by s. 45, released 
from the action. IMden v. Kinq^ 46 L. J., Ex. 
75 ; 55 L. T. 479 ; 25 R. 62. ‘ 

A man assaulted a wnfe, and for such assault 
was fined by the justices under 24 & 25 Viet, c. 
100, and paid the fine : — Held, that an action by 
the husband in respect of the consequential 
damage to himself by reason of the assault on 
his wife was barred under s. 45. Mtimer v. 
Broioiu 45 L. J., G. P. 203 ; 1 C. P. D. 97 : 34 L. 
T. 251; 24 W. R. 369. 

Conviction for an assault is a bar to an indict- 
ment for feloniously stabbing in the same trans- 
action. i? 7 /. V. Wallter, 2 M. & Rob. 446. 

Where an assault is committed by a servant 
acting in the course of his employment, the 
liability of the master is not affected by the fact 
that the servant has been released from all 
further proceedings for the same cause under the 
provisions of section 45 of the Offences against 
the Person Act, 1861. Dypv v. Mund 64 L. J., 
Q. B. 448 ; [1895] 1 Q. B. 742 ; 11 it. 306 ; 72 
L. T. 418 ; 43 AV. R. 440 ; 59 J. P. 276— C. A. 

Application for— Time.] — A certificate 

applied for by the party entitled, five days after 
a complaint had been dlsmis^ed, and granted two 
days after the application, but dated as of the 
day upon which the complaint was made, is 
made out foithwith, and is a good defence to a 
subsequent action for the same assault. Co-star 
V. Iletliprlnritoti- 1 El. & El. 802 ; 28 L. J., M. C. 
198 ; 5 Jim (x.s.) 985 ; 7 AAh R. 413 ; 8 Cox, C. 
C. 173, 


marsh, 35 L. J., M. C. 255 ; 1 IT. & R. 607 ; 
L. R. 1 C. P. 553 ; 12 Jur. (n.s.) 502 ; 14 W. R. 
862. 

If a party is charged before two magistrates 
with an assault, and they dismiss the complaint, 
giving him a certificate, he cannot avail himself 
of this certificate as a defence to an action for 
the same assault, unless it is specially pleaded. 
Harding v. King, 6 Car. & P. 427. 

To an action of assault and batteiy, a certifi.- 
cate, under 24 & 25 Viet, c. 94, s. 44, may be 
pleaded, together, with a plea that the assault 
W’as committed in order to prevent a breach of 
the peace. Lawler v. Kelly, 15 Ir. C. L. R., 
App. 1. 

Proof of— Prima facie only one Assault 

on one Bay.] — ^When an assault charged in an 
indictment and that referred to in a certificate of 
dismissal by a mag strate appear to have been on 
the same day, it is prima facie evidence that they 
are one and the same assault, and it is incumbent 
on the pros(^cutor to show that there was a 
second assault on the same day, if he alleges that 
such is the case. Jleg.Y. Wesfley, 11 Cox, C. C. 139, 

The appearance of the defendant before the 
magistrate, the recital in the certificate of the 
fact of a complaint having been made, and of a 
summons having been issued, are sufiicient evi- 
dence of those facts. Ib. 

Order to pay Costs — B.ar to Subsequent 
Action.] — A Conviction of a defendant for un- 
lawfully w’ounding, and his being sentenced 
therefore to term of imprisonment, aud to pay a 
sum of money to the prosecutor of the indictment, 
for Ins necessary costs of the prosecution, and a 
moderate allowance for his loss of time, pursuant 
to 24 A 25 Vict. c. 100, s. 74, form no bar to his 
subsequently suing the defendant for the same 
assault, ami recovering damages for his bodily 
suffering and medical expenses occasioned there- 
by. Lowe V. IlunvartJi, 13 L, T. 297, 


— - (xr anting is a Ministerial Act.]— The I 

grantinga certificate of dismissal of the complaint j 
is, when a case is brought within s. 27 of the 9 
Geo. 4, c. 31, a ministerial, not a judicial act, and | 
a magistrate is therefore bound to grant it. Han - ' 
eoek V. 1 El. A El. 795 ; 28 L. J., M. C. 1 

196 ; 5 Jur. (N.s.) 983 ; 7 W. E. 422 ; 8 Co.^, C. C. ' 
172. I 

_ The certificate, if drawn up forthwith and de- 
livered to the party against whom the complaint * 
is preferred, is a good bar to a subse<iuent action ' 
for the assault, though not drawn up in the pre- 
sence of the parties, or applied for by the party 
against wdiom the complaint was preferred. Ib, 

Pleading.] — To an action for an assault, 

the defendant pleaded that he had been sum- 
moned by the plaintiff before a magistrate, w^ho 
convicted him in the costs of the complainant 
and hearing, which he had paid. At the trial 
the magistrate’s clerk producied his note-book, 
by which it appeared that the magistrate had 
merely oidcred the defendant to enter into his 
recognizances, and pay the expenses thereof ; 
the clerk also said in such cases no conviction 
ms ever drawn up Held, that the pica was 
hadj atid did not disclose a defence under 24 & 
^ Viot. c. 100, s. 46 ; that it was not proved ; 
and that, even if there was a conviction, the 
proper pi’oof waisnot adduced. Hartley v. Mind- 


7. Trial. 

Indictment — Joinder of Counts.] — Under 
1 Viet. c. 85, ss. 2 and 4, the offences of stabbing 
with intent to murder and with intent to do 
grievous bodily harm may be included in one 
indictment, though the punishments are different. 
And the prosecution wdll not be pul to their 
election. Beg. v. Stramje, 8 Car. & P. 172. 

Prisoner must Plead to Felony.] — Whore a 
prisoner is indicted for feloniously cutting and 
wounding, he will not be permitted to "plead 
guilty to a common assault merely. He must 
plead to the felony, and if no evidence of the 
felony is offered he may be acquitted of the 
felony and found guilty of the assault on his own 
confession. Beg. v. Calmrte, 3 Car. & K. 201. 

When Verdict for Unlawfully Wounding is 
Sustainable.] — A., an under servant, who had 
lost his right arm, was beaten by B., an upper 
servant, for misconduct. A. took out a knife 
aiul wounded B. : — Held, on a trial for feloniously 
wounding, that if A. did this in self-defence only 
he ought to be acquitted ; but if A, used more 
violence than was necessary for that purpose he 
ought to he convicted of the misdemeanor of 
wounding only under 14 & 15 Vict. o. 12, s. 5. 
Meg. V, Mmtley, 8 Oar. & K. 142. 

The statute 14 & 15 Vict. c. 19, s. 6, only 
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applies where the indictment alleges a felonious of 
cutting, stabbing or wounding. Upon an indict- wh 
mcnt charging a felonious shooting with mtent . 
to do grievous bodily harm, and doing grievous tal 
bodily harm with intent to do grievous bodily th( 
harm, it is not competent for the jury to convict thi 
of unlawfully wounding. Meg, v. Miller^ 14 de 

To supiiort a verdict of guilty of unlawfully E. 
wounding, under 14 & 15 Viet. c. 19, s. 5, the act 
must be done as well maliciously as unlawMljn c. 
Beq, V. TTV/r.7, 41 L. J., M. C. 69 ; L. E. 1 C. C. pr 
^56^ 26 L. T. 43 ; 20 W. E. 392 ; 12 Cox, C. C. th 
123 ^ 

A man, who was jealous of persons going in he 
pursuit of wild-fowl, fired, while the prosecutor m 
^ais on the water in his punt in pursuit of wild- & 
fowl about twenty-five yards ofic, to frighten and 1 
deter him from again coming into the creek tor 
the purpo<^e of fowling. As the prosecutor slewed cc 
his punt round, he was struck by the shots from m 
the prisoner’s gun ; but if he had not slewed the ai 
boat round the shot would not have struck him ; 1 

Held, that a conviction for unlawfully and ~ 

maliciously wounding the prosecutor under 14 & a; 
15 Viet c, 99, s. 5, was supported by the evidence, c. 
Id, 

On what Count Verdict Entered.]— To an in- 1 
dictment for stabbing, was added a count for a I 
common assault. The trial had considerably 1 
advanced before this was discovered, and the 
iudere allowed the case to proceed, and left it to s 
the” jury without noticing the count for the v 
common assault. The jury returned a verdict £ 
of guilty, which was entered on the count for r 
stabbing with intent to do grievous bodily harm, i 
The judges held the conviction right. Beg. v. c 
Jtnm, 8 Car. & P. 776 ; 2 M. C. C. 94 i 

An indictment contained counts chargmg an 
assault, and unlawfully and maliciously inflict- ] 
in^ grievous bodily harm, and also a count for a . 
common assault. At the trial evidence was i 
given that the prisoner inflicted serious bodily ' 
injuries upon the prosecutor. The jury found 
the prisoner guilty of an aggravated assault 
without premeditation, and that it was done 
under the influence of passion : — Held, that the 
verdict was rightly entered on the record on 
the counts charging an assault and unlawfully 
and maliciously inflicting grievous bodily harm. 
Jteq, V. Bell, C. C. 298 ; 30 U. J., M. C. 

43 ; 6 Jur. (N.S.) 1122 ; 3 L. T. 445 ; 9 W. E. 58 ; 

8 Cox, 0. 0. 393. 

On what Indictments Conviction for Common 
Assault Sustainable.]— Upon a count for assault- 
ing, beating, wounding, and occasioning actual 
bodily harm against the statute, the prisoner 
may be convicted of a common assault. Beg. v. 
Oliver, Bell, 0. 0. 287 ; 30 L. J., M. C. 12 ; 6 
Jur. CN.R.) 1214 ; 3 L. T. 311 ; 9 W. E. GO ; 8 
Cox, C. 0. 384. 

Upon an indictment charging the defendarits 
in the first count with inflicting grievous bodily 
harm ; in the second count with unlawfully and 
maliciouhly cutting, stabbing and wounding; 
and in the third count with assaulting and 
occasioning actual bodily harm ; the jury re- 
turned a verdict of guilty of a common assault. 
The ohuirman declined to take that verdict, on 
the ground that a common assault was not 
in the indictment, and 'te jury 
.their verdict. Xhe 
a. 


of guilty of an assault occasioning bodily harm, 
whereupon the chairman sentenced the prisoners ; 
—Held, that the first verdict ought to have been 
taken, and that the second ought not, and that 
the prisoners ought not to undergo the sentence ; 
that there had been a mis-trial, an^d that a venire 
de novo should issue. Beg. v. 1 radon, L. & 0. 

81 ; 31 L. J., M. C. 70 ; 7 Jur. (N.S.) 1128 ; 5 
L. T. 329 ; 10 W. E. 64 ; 9 Cox, G. C. 91. 

If, on an indictment for abduction on 9 Geo. 4, 
c. 31, s. 19, the jury was not satisfied that the 
prisoner was actuated by motives (>f lucre, and 
they were satisfied that he used force to the 
person of the lady in taking her away, and that 
he took her away against her consent, they 
might convict him of an assault under 7 Will. 4 
& 1 Viet. c. 85, s. 11. Beg. v. Barmtf, 9 Car. & 

P- 387. . . ^ , 

All indictment charged the prEoiicr in a first 
count with unlawfully and maliciously wound- 
ing, and ill the second count with unlawfully 
and maliciously inflicting grievous boilil}’’ harm. 
The jury found the prisoner guilty of an assault; 
—Held, that he could be propeily convicted^ of 
an assault on the hidictment under 21 k, 25 Viet, 
c. 100, s. 20, as the ofiences cliargecl were mis- 
demeanours, and each of them necessarily included 
the lesser misdemeanour of an assault. Beg. v. 

• Taylor, Beq. v. Canwell, 38 L. J-, M. 0. 106 ; 

. L E. 1 C. 0. 194 ; 20 L. T. 402 ; 17 W. E. 623 ; 

^ 11 Cox, C. C. 261. 

i Two were indicted, under 24 & 25 Viet. c. 96, 

> s 42, for feloniously assaulting the prosecutor 
5 with intent to rob him. The jury found them 
fc miilty of an assault, but negatived the intent 
r charged :— Held, that they could not, upon this 
.. indictment and finding, be convicted ot a 
'. common assault. Beg. v. Willies, 12 Cox, G. 0. 

a A. presented a loaded pistol at B., but was 

> prevented from pulling the trigger Held, that 
a A. could be properly convicted of this assault, 
LS on an indictment for feloniously attempting to 
y (lisohai’^e loaded arms at B. iJft/. St. George, 
d 9 Car. £ P. iSS. 

It B. was indicted, with three others, for an 
le assault with intent to do some grievous bodily 
le harm. It was proved that he, with the other 
)ii prisoners, had assaulted the prosecutor, and 
Ly afterwards they had returned together and 
n. picked up some stones. Then B. withdrew, 
C. and the other prisoners threw the stones and 
5 ; wounded the prosecutor. The jury found the 
three prisoners who threw the stones guilty ot 
the felony, and B. guilty only of a common 
on assault :--Held, that B. was rightly convicted. 
Lt- Beg. v. Plhllllx)s, 3 Cox, C. C. 225. 


In Cases of Eohhery.] — See ante, cols. 

1377, 1378. 

Jury Discharged — Prisoner Pleading Criiilty 
to Common Assault.] — On an Indictment for a 
felonious assault, the jury, being unable to agree 
as to the felonious intent, was discharged^ oy 
arrangement, in order that the prisoner might 
plead guilty to a common assault with a view ^ 
compensation. Beg. v. Boxlntgli, 12 Cox, C. G. o. 

Passing Sentence — Action Pending.]— The 

court will not pass sentence on a defendant for 
an assault where the prosecutor has nw action 
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T\ AT TTV AXT-n ^Ar\Aiv,TV to tliG lusticcs, the case will not be permitted 

D. BESTIALITY AlSD SODOMY. ^ 

What Constitutes.] — Proof of injecto seminis, 114. 

well as penetration, was essential on an indict" ^ ^ n n ^ i iT_ j. 

ent for iortoray. v. Dtiffin, 1 East, P. C. , Evidpoe, J-It is not allowable to show that 

i7 • B & K 3G5 prisoner has a general disposition, or a 

But since ■;) cico. i, c. 31, s. 18, the crime is mclination to coraiiiit the same land of 

iinplcto if the lury is satisfied that penetration 

ok place, IlM Y. llcehmar,! uk'.C.Si-?.-, fWc, 3 Russ C. & M. 2oI, , , , . 

/“'..v.-i,,, it A- ■{> a-.i A married w'-oman who consents to her hns- 


as well as penetration, was essential on an indict- 
ment for sodonpy. AVa* v. I) tiffin^ 1 East, P. C. 
437 ; B. & B. mk 

But since i> Oco. 4, c. 31, s. 18, the crime is 
complete if the ^ury is satisfied that penetration 
took place. Jle,e v. Jlcehs'jnar, 1 M. C. C. 342 ; 
Mex' V. Cozinti, G Car. ik P. 351. 


To constitute tile 'offence o'f sodomy, the act committing an nnimtural offence with 

must be in that part where sodomy is usually p*’’ ™ accomplice m the ^lony, anil, ^ sue , 

committed; for thLact in a chihl-s ‘mouth does evidence requires eonfarmation, although 

not constitute the offence, ifee v. Jacefa, E. i: eonsenl or non-consent is iimte immaterial to 
Ti «o| the offence. lAy. y. JeU)jmun, 8 Car. in P. 604. 


B. 331. 

A fowl is an animal within the meaning of 


Verdict of — On an indictment against 

na T T YT A 17 . 91 A n n a?!? • ai r, t ' a prisoner charging him with the capital offence 
10 J.li ofhcstiality the ^y could not find him guilty 

40S-1.G CP ! assault under 7 ^\iil. 4 & 1 Yict. c. 85, 

An niiuatural connection with an animal of 11 • ^1 if they acquitted him of the capital 
the fowl kmdwas not sodomy before 9 Geo. 4, charge he might he detaiuod _ iii cust« ly and 
c. 31, s. 15, a fowl not coming under the term mdicted for a misdenieammis m attempt ng to 
“ beast : " [the wuuls of the SI Geo. 4, o. 31, s. 15, cminit ^ fel°ii-V’ v- i^aUnx, 8 Car. A 1 . 417. 

weie ‘‘any aiiim.d ”] : and it wais agreed clearly 

not to be sudoiny when the fowl was so small i AAxrAir \T'i\.n?\TT at? nmi? OTi' 

that Its private parts would nut admit those of | E- 

a man, and were tom in the attempt. Ilex v. | LiiiiADivJiJs. 

MuJrcaitj, 3 Buss. C. M. 250. I The Offence, 148‘2. 


1. The Offence, 1482. 

, 2. Indictment, 1485. 

Gross Indecency.] — On the true construction 
of the 11th section ot the Giiminal Law Amend- Oppenoe. 

ment Act, 18S5, any male peison, who piocures 

or attempts to pjociiie the commission by any What is a “Child.”] — On an indictment for 
male peison of any act of gross indecency w itli concealing the biith of her child, it appeared 
himself the tiist-iiained male peison, comes | that the [irisoner had liceii confined of a child 


within tlic language ot the section, ami is guilty 
of a niisdemcaiiour thereunder. Ilctj. r. Joni.s, 


65 L. J., M. 0. 28 ; 


wdiich had not attained to seven niontlis from 
conception, it had never lived, ami was slightly 


1 Q. B, 4 ; 73 L. T. maltormed ; it wms left to the jury to say whether 


584 ; 44 Y"". B. 110 ; 18 Cox, C. C. 207 ; G > J. P. the offspiing had so far matuied as to become a 
^<) — G. C. B. child, or was only a foetus, or the unformed sub- 

lect of a premature iniscaiTiage. Jleg, v. Ileweft, 
Indictment.] — An indictment for bestiality, l P\ tk F. 1101. 
which desciibes the animal as a certain animal A foetus not bigger than a man’s finger, but 
called a bitch, is sufticiently certain, although having the shape of a child, is a child wit bin the 
the females of foxes and '-oine other animals are statute. Rg, v% Cohner, 9 Gox, 0. G. 5()G. 


called bitches, as well as the female of the dog. 
lieg. V. Allen, 1 Gar. k K. 495. 


On a chaige of concealment of birth, it must 
appear that the child had gone such a time in 


iiidictmeiit against two, ehaiging that they, its mother’s womb that it would in the ordinary 
being persons of wicked and unnatural di^po- course of things, when bum, have had a 
sitioiis, did, ill an open and a })ublic place, uu- fair chance of life. Un ler .seven months it 
lawfully meet together, with the intent of | may be fairly presumed that it vvouhl not be 
committing w ith each other, openly, lewdly, and horn alive. Ileg, v. Beertman, 6 Gox, C. C, 
indecently in that public place, divers nasty, 3yi^. 
wicked, filthy, lewd, beastly, unnatural, and 

sodomitieal practices, and then and theie unlaw- Purpose of 9 Geo. 4, c. 31, s. 14.] — The con- 
fully, wdckedlv, oi)euly, lewdly, and indecently, cealment sought to be checked by 9 Geo. 4, c. 31, 
did commit vvith each other, in the sight and s. 14, was that which would keep the world at 
view of diveis of the liege subjects, in the said large iu ignorance of the birth of a child. Meg, 
public place there passing, divers such practices v. Moeeus, 2 Gox, C. C. 489. 
as aforesaid, is bad, in arrest of judgment, for While, therefore, the offence may on the one 
want of a leal eeitainty. Ihtf. v. M nm/, 2 G. hand ho committed, even though the pregnancy 
&D.518; 3Q.B,180; 11 L.J.,M.C.74; OJur. 39G. and delivery be made known to a confidant, so 

on the other it is not an offence within the act 
Who Guilty of.]— Where an adult and a hoy it the midcavour to conceal proceed from a desire 
of twelve }eurs of age commit an unnatural to es<‘ape individual observation or anger, 
offence, the* adult being the pathie may be con- Where, therefore, it appeared that the body of a 
victeil. Meg. v. Allen, 1 Den. G. G. 3G4 ; T. A bastaid child w’oiild have been buried by the 
M. 5.5 ; 2 Gar. A K. 8r>9 ; 18 L. J., M. G. 72 ; 13 prisoner In the churchyard, but for her fear to 
3\xt. 108 ; 3 Uox, G. G. 270. provoke her father, under the operation of which 

she conveyed it secretly to a pond : — Held, that 
Crime committed long before Complaint made.] the case did not fall within the act. Ih. 

— Where a long period of time, nearly two years, 

has elapsed from the time of committing the Concealment, what is.] — To support an 
offence of bestiality before complaint is made indictment for concealing the birth of a child it 
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is necessary to prove some act of coilcealment 
by the prisoner. Heg, v. DerJiam^ 1 Cox, C. C. 
66 . 

The question is whether or not the place in 
which the body of the child is put is such that it 
will in all probability be found. Reg. v. Brown, 
39 L. J., M. 0. 94 ; L. E. 1 0. C. 214 ; 22 L. T. 
484 ; 18 W. R. 792 ; 11 Cox, C. C. 517. 

Although the fact of the mother having placed 
the dead body of her newdy-born child m an un- 
locked box is not of itself sufiScient evidence of 
concealment of birth, yet all the attendant cir- 
cumstances of the case must be taken into con- 
sideration, in order to determine whether or not 
an offence has been committed. Beg.\. CooJt, 21 
L. T. 216 ; 11 Cox, C. C. 542. 

Leaving the dead body of a child in two 
boxes, closed, but not locked or fastened, one 
being placed inside the other in a bedioom, but 
in such a position as to attract the attention ol 
those who daily resorted to the romii, is not a 
secret disposition of the body within 24 25 

Yict. c. 100, s. 60. Reg. v. George, 11 Cox, C. C. 
41. 

On an indictment against the mother for con- 
cealment of the bin h of her illegitimate child, 
it appeared that the body of the child was found, 
three clays after it was born, behind the door of 
the privy belonging to the house where she lived 
as a domestic seivaiit, in a tub covered over with 
a small cloth -.—Held, that there was no conclu- 
sive evidence to warrant the 3 ury in finding a 
verdict for concealment of the birth. Reg. v. 
Ope, 8 Cox, C. C. 332. 

To endeavour to conceal the birth of a child 
by a secret deposition of the dead body within 
24 & 25 Vict. c. 100, s. 60, it must be by putting 
it into some place wdiere it is not likely to be 
found. Placing it in an open box in the 
prisoner's bedioom, and afterwards, on inquiry by 
the medical man, informing him that the child 
was in the box, wheie it wns found, is noc a 
secret disposition, Reg. v. Sleeg), 9 Cox, C. C. 
559. 

A woman, dclivticd of a child boin alive, 
endeavoured to conceal the birth by depositing 
the child, wdiile alive, in the corner of a fiekl, 
leaving the infant to die fiom exposure, which it 
did, and the dead body was afterwards found in 
the eornor : — Hold, that she could not be con- 
victed of concealing the' birth of the child under 
24 & 25 Yict. c. 100, s. GO, vhicli relates to tlie 
secret disposition of the dead body of a child. 
Reg. V. May, 16 L. T. 362 ; 15 W. E. 751 ; 10 
Cox, C. C. 448. 

A woman who places a living child in a place 
of concealment, and on subsequently revisiting 
the place finds the child dead and leaves it there, 
is guilty of concealing the birth of a child by a 
secret disposal of the dead body within 9 Geo. 4, 
c. 31, s. 14, although* she does not actually 
remove the body but meiely leplaccs the cloth- 
ing or other articles with which the concealment 
was effected or assisted. Reg. v. Ilngker, 4 Cox, 
C. C. 449. 

Semble, taking the body of a child awmy from 
the place where it was born to the house of the 
mother’s manded sister who lived at a distance , 
for the purpo«e of having it buried in the church- 
yard tliere, is not a concealment within 9 Geo. 4. 
c. 31, s. 14. Reg. v. Waterage, 1 Cox, 0. C. 
‘ 338. ' 

On an indictment against the mother for the 
jitimate child, it appeared 
hid was found, a few hours after 


its birth, on the floor of an attic in a house wdiere 
she lived as domestic servant, the head seveied 
from the body, and both lying in sheets which 
had been removed from the bedroom below^, 
which W'as occupied by the prisoner and her 
mistress, and where theie was evidence to show 
that the birth had taken jdace, but it w’as doubt- 
ful whether the severance of the head from the 
b idy w'as effected there or in the attic : — Held, 
that there wms no evidence to w'arrant the jury 
in finding a verdict for the statutable mis- 
demeanor of endeavouring to conceal the birth. 
R^g. V. Goode, 6 Cox, C. C. 318. 

The mother of a child, of which she had been 
recently delivered, with the intention of con- 
cealing the dead body of the child from a 
suigeon, placed it under a bolster on wdiicli she 
laid her head. It was as umed riiat she meant 
to remove the body elsewdiere wdien an oppor- 
tunity occnried : — Held, that she was properly 
convicted of endeavouring to conceal the birth 
of the child by secretly disposing of the dead 
body, as it wms not necessary in order to con- 
stitute that offence, under 9 Geo. 4, c. 31, s. 14, 
that the body should be put in a place w'hich was 
intended to be the place of its final depo^-it. 
Reg. y. Perry, Deais. C. C. 471 ; 3 C. L. 11. 691 ; 
24 L. J., M. C. 137 ; 1 Jur. (N.s.) 408 ; 3 W. E. 
404 ; 6 Cox, C. C. 531. S. P., Reg. v. GuIdtJiorj), 
Car. & M. .335 ; 2 M. C. C. 244 ; Reg. v. Farnliam, 
1 Gjx, C. C. 349. 

A w'oman was delivered of a child, whose dead 
body W’as found at her father’s house in a bed 
among the fcatheis. There wms no evidence to 
show’ wdio placed it there, but it being proved 
that the woman had sent for a surgeon at the 
time of her confinement, and bad prepared 
child's clothes, the judge directed an acquittal 
on the charge ot endeavouiing to conceal the 
birth. Rex v. Iligley, 4 Car. & P. HC6. 

A piisoner found* with the body still in her 
possession, though about to dispn&e ot it, could 
not be convicted. Rex v. StieU, 2 M. iS: Rob. 44. 

In a case of concealment of birth under 9 Geo. 

4, c. 31, s. 14, it W’as essential to the commission 
of the offence that the piisoner vshould have done 
some act of dispo-al of the body after the child 
W’as dead ; theretore, if the prisoner had gone to 
a privy for another purpose, and the child came 
from her unaw’-ares, and fell into the soil and 
was suffocated, she must be acquitted of this 
charge, notw'ithstiuidmg her denial of the birth 
of tlie child. Reg. v. Turner, 8 Car. k P. 755. 

5. P., Reg. V. Coxhead, 1 Car. K. 623. 

The act of throwdng a bastaid child down the 
privy, by its mothei, w’as evidence of an endea- 
vour to conceal the birth, w’ithin43 Geo. 3, c. 58, 
s. 3. Rex Y. Cornwall, E. k E. 337. 


Question for Judge and Jury.] — On an indict- 
ment for secretly disposing ot the dead body of a 
bastard child, w’lth intent to conceal its birth, it 
is a question of law for the judge, wdiether there 
has been a secret disposing of the body, i.e. a 
disposing of it in such a place as that the offence 
may have been committed (and a dust-bin is 
such a place) ; hut it is for the jury to say 
whether there has been such a disposing of the 
body by the prisoner with such an intent, and 
the jury must he satisfied that the prisoner so 
disposed of it, or was a party to such a disposi-^ 
tion of it, W’lth intent. Reg. v. 4 F. & S'. 

1040. ' ^ , 

Evidence -—Dead Body must he Found.] — In 
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order to convict a woman of attempting to con- 
ceal the birth of her child a dead body must bo 
found, and identilied as that of the child of which 
.she is alleged to have been delivered. Hey, v. 
Wtlluipif'i, 11 Cox, C. C. 684. 

Mere proof that a woman was delivered of a 
child, and allowed two others to take away its 
body, is insufficient to sustain an indictment 
iigainst her for concealment of its biith. Mey, v. 
Hate, 11 Cox, C. C. 686. 

On an indictment for endeavouring to conceal 
the birth of a child by a secret disposition ot 
the dead body of the said child,” the evidence 
for the prosecution having failed to piove the 
death of the child, the conviction was quashed. 
Meg, Y, Bill, Ir. R. 8 C. L. 541. 


chihl into soil in a privy, “and did thereby then 
and there unlawfully dispose of the deail body of 
the child, and eiitleavonr to conceal the birth 
thereof,” sufficiently charged the endeavour to 
conceal the both, as the word “ thereby ’’applied 
to the endeavour as well as to the disj losing 
of the dead body. Req, v. Ciheliead, 1 Car. 

K. 628. 

Where an indictment for concealing the birth 
of a child alleged the concealment to hav e been 
in anti among a certain heap of cariots, anti the 
evidence was that the body was laid upon the 
lieap, but behind, so that it was hidden from the 
[lassers-by by the upper part of the heap. Semble, 
that the evidence did not suppuit the indictment. 
R g. V. , 6 Cox, C. C. 3U1, 


Who may bs Convicted of.] — On an indict- 
ment for cliild minder, no one but the mother < 
can be convicted of a concealment of the birth ) 
cf the child. Rey. v. Wright. 0 Car. & P. 754. 

Aiding and Assisting.]— A woman was 

tflelivered ot a cliihl, which died soon after its 
birth ; she coiumrred with her paramour in 
endeavouring to conceal the birth, and he, in 
consequence of her persuasion, she reinammg 
in beii, took the bxly, and buried it in a field 
intending thereby to conceal the birth Held, 
that she could be convicted of endeavouring to 
conceal the birth, under 9 Heo. 4, c. 81, s. 14, 
and he of coiuisclliug, aiding and abetting her in 
the oifence. R^{h Bi^'d, 2 Car. A Iv. 817. 

If a woman Is delivered of a child which is 
dead, and a man takes the body and secretly 
buries it, she is indictable for the concealment 
by secret burying, under 9 Geo. 4, c. 81, s. 11, and 
he for aiding and abetting under s. 31, if there 
was a common purpose in both m thus endeavour- 
ing to conceal tlie birth of the child ; but the 
jury must be satisfied not only that she wished 
to conceal the birth, but was a party to the 
carrying that wish into eifect by the secret burial 
by the hand of the man, m pursuance of a com- 
mon (.lesigii between them. Reg. v. tikclton, 8 Car. 
&K. 119. 

If the bo ly of a dead child was secretly buried, 
or otherwise dis[)oscd of, by an accomplice of its 
mother, the accomplice acting as her agent in the 
matter, the mother of the child was punishable 
under 9 Gex 4, c. 81, s. 14. Rex v. Douglas, 7 
Car. P. 644 ; 1 M. C. 0. 480. 

2. Indictment, 

Form of— Death of Child.] — An indictment 
for concealing the birth of a child must expressly 
allege that the child is dead. Rex v. Buns, 8 
Buss. C. A M. 167. 

An indictment on 9 Geo. 4, c. 81, s. 14, for 
endeavouring to conceal the birth of a dead 
child, neetl not have stated whether the child 
died before, at, or after its birth. Reg, v. Cox- 
hmd, 1 Car. A K. 623. 

— — Mode of disposing of Body.]— An indict- 
ment for concealing the birth of a child “by 
secretly disposing of the dead body,” under 9 
Geo. 4, c. 81, s. 14, without showing the mode of 
disposing of tbe dmd body, was bad. Reg, v. 
jk^umdl, 2 M. A Bob. 292. 

Endeavour to Conceal,] — An indictment 

for that offence, which charged that the defen- 
dant did emt and throw the dead body of the 


Amendment.] — Held, that the provisions of 14 
«S: 15 Yict. c. lUO, s. 1, einpoweiing the jiulge to 
amend certain variances betw'een the imlictment 
and the evidence, did not extend to such an 
amendment as this. Ib, 


F. FALSE IMPRLSONMENT. 

Confining Captain of Ship.] — Tu an indictment 
for confining a captain of a ship, con-^tructive 
confinement Vill satisfy the UMpiirements of the 
siatute, and this will be suppuilLd by evidence 
that, although no force was used, the captain was 
restrained by the presence and gestures of the 
prisoners, anti depiived of his lawful comnnind, 
and conqiclled to remain in certain parts of the 
vessel. Reg. v. JotU6, 11 Oox, G. C. 893. 

On board Ship.] — The defendant was 

convicte I on an indictment charging him with 
assaulting the prosecutors on the high seas, and 
miprisonmg and detaining them. They were 
Chilian subjects and had been ordered by the 
goveinmcnt of Chili to be banished fiom that 
country to England. The defendant being 
master of an English merchant vessel lying in 
the territorial waters of Ohili, contracted with 
the Chilian government to take the prosecutors 
fiom Chill 10 Liverpool ; they were accordingly 
brought on board his vessel by the officcis of 
the government and cairied by the defendant to 
Liverpool under his contract : —Held, that though 
the conviction could not be supported for the 
assault and imprisonment in the Chilian waters, 
It must be sustained for that which was done out 
of the Chilian teriitory, and that although the 
defendant was justified in leceiving the piosecu- 
lors on board his vessel m Chili, yet that justifi- 
cation ceased when he passed the line of Chilian 
jurisdiction, and that the detention amounted to 
a false imprisonment and was triable by English 
law. Reg, v. Le.Mg, Bell, C. C. 220 ; 29 L. J., 
M. C, 97 ; 6 Jur. 202 ; 1 L.T.452 ; 8 W.E. 
220 ; 8 Cox, G. C. 2G9. 

Keeping Idiot without Necessaries.]— If one 

has an idiot brother who is bed-ridden in his 
house, and keeps him in a ilatk loom without 
sufficient warmth or clothing, this will not be an 
assault or an imprisonment, nor will proof of 
this support an indictment for an assault or an 
imprisonment. Ilex v. Smith, 2 Oar. A. R. 449. 

Preventing Person from going on Public 
Footway.] — Forcibly pieventing a person from 
proceeding in a particular direction along a 
public footway is not an imprisonment. Bi^rd v* 
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Jone.% 7 Q. B. 742 ; 15 L. J., Q. B. 82 ; 9 Jur. 
870. 

Bailiif— Writ. ] — It is an imprisonment where 
a hailiil tells a pei son that he has a writ against 
him, and there apoii such per'^on peaceably ac 
companies him. Graimjop v. Hill^ 4 Bing. (x.C.) 
212 ; 6 Scott, 5fil ; 7 L. J., C. P. 85. S. P., 
WlialUy V. Pepper. 7 Car. &; P. 506 ; Brhtoio v. 
Haywood^ 1 vStark. 48 ; 4 Camp. 213. 

Giving Persons in Charge.] — Merely giving a 
person in chaige of a peace officer, when the 
officer never takes the person ot the defendant 
into custody, is not an imprisonment. Simjyson 
V. Hai, 1 Esp.431. 

If a constable tell a person given into his 
charge that he must go with him before a magis- 
trate, and such person in consequence goes 
quietly without any force being used by the 
constable, it is an imprisonment. Chinn v. 
Morris^ 2 Car. P. 361. S. '^.^Pocochw Moore. 
By. & M. 321. 

See al%) infra, Arrest and Apprehension 
OF Offenders and Malicious Prosecution. 


G. MUBDEB AND MANSLADGHTEB. 

1 . Tin laiifid Kill i ny^ 1 487. 

2. Beasonahle Creature hi Being., 1491. 

3. Malice., B,rpref,.ii or Implied. 

a. Generally, 1492. 

1. By Poison or Operations, 1493. 
e. By ihghtmg, 1495. 

d. Upon Provocation. 1497. 

e. By Correction, 1499. 

/. In Detenee of Life and Property, 1500. 

g. Killing without Intention whilst doing 

another Act. 

i. Blow Intended for Another, 150 1 . 

ii. Negligence by Omission or Commis- 

sion, 1502. 

h. By Per=:ons having Charge of Helpless 

Beings, 1508. 

L Killing Officeis of Justice, 1513. 
j. Killing by Officers of Justice, 1516. 

4. Jndicfment^ 1517. 

5. Evidence. 

a. Generally, 1521. 
h. What Admissible, 1524. 
c. Dying Declarations, 1528. 

6. Trials Sentence, and Puninliment^ 1535. 

7. Conspiring or Soliciting to Commit Murder, 

1540. 

8. Attempts to Murder. 

a. By Administering Poison, 1541. 

1. By Shooting or Wounding, 1542. 
c. By other Means, 1545. 

9. Threats to Murder. 1545. 

1. Unlawful Killing. 

Death accelerated by Violence.] — The prisoner 
violently assaullcd his wife. The medical 
evidence show’ed that she was diseased, but 
that she might have lived for an indefinite 
period ; and that the efiect of the violence 
was to hasten her death, by a shock to the 
nervous system calculated to aggiavate the 
disease Held, that he was guilty of man- 
slaughter. Reg, Y. Murton, 3 JB’. & F. 492. 


alter his mode of life in consequence, that does 
not exonerate the wrong doer from criminal lia- 
bility if such conduct has the effect of causing 
death. Beg. v. Elynn, 16 W. B. 319. 

Injury rendering Eestorative necessary — Chok* 
ing.] — Where a blow is given which neeesbitates 
in a burgeon’s opinion the admiiiisteiing of res- 
toratives to the person injured, and the person 
being unable to swallow is choked, the death is 
caused by the blow. Reg. w Mclnti/re, 2 Cox, 
C. C. 379. 

Injury rendering Operation Necessary.] — 

When an injury v\as inflicted on a person by a 
blow which, in the judgment of a competent 
medical man, rendered an operation advisable,, 
and, as a pieliminaiy to the operation, chloro- 
form was administered to the patient, who died 
during its administration, and it was agieed that 
the patient would not have died but for its- 
administration : — Held, that the person causing 
the iiijuiy was liable to be indicted for man- 
slaughter. Reg. V. Baris, 15 Cox, C. C. 174. 

Eefusal to submit to Operation.] — ^^Vhere a 
w'ouiid is wilfully, and without justifiable cause, 
inflicted, and ultimately becomes the cause of 
death, the party who inflicted it is guilty of 
murder, though life might have been preserved if 
the deceased had not lefused to submit to a 
surgical opeiation. Reg. v. Holland, 2 M. & BoK 
351. 

Death caused by Fright.] — When A., in un- 
lawfully assaulting B., who at that time had in 
her arms an infant, so frightened the infant that 
it had convulsions, although previously healthy,, 
and from the effects of which it eventually died 
in about six weeks, A. is guilty of manslaughter,, 
if the jury thinks that the assault on B. was the* 
diiect cause of death. Riq. v. Towers. 12 Cox, C. 
C. 530. 

Death caused hy Apprehension of Violence.] 

— If a person being attacked siiould, fiom an ap- 
piehension of immediate violence — an appichen- 
sion which must be well grounded and justified 
by the circumstances — thiow himself for escape- 
into a river, and be drowned, the peison attack- 
ing him is guilty of murder. Beg. v. Pitts, Car.. 
& M. 284. 

Forcing a person to do an act which is likely 
to piodiice Ins death, and which does produce 
it, IS muider. Rex v. Evans, 3 Buss. C. & M, 

12 . 

And threats may constitute such force. IT). 

An indictment charged, that the deceased was 
on horseback, and that the prisoner struck him 
with a stick, and that the deceased, fiom a well- 
' grounded apprehension of a further attack,, 
which would have endangered his life, spurred 
his horse, which became frightened, and threw 
him, giving him a mortal fracture. The evi- 
. dence was, that the priboner struck the deceased 
wfllh a small stick, and that the latter lode 
away, and the former rode after him ; where- 
upon the deceased spurred his horse, which then 
wnneed and threw him, whereby he was killed : 
—Held, that this evidence sufficiently supported 
the indictment. Rex v. IIichna%, 5 Car. & 
151. 


No care taken after Injury a man wh,q Falsely charging Person Chpital. 

' /Utrt A'lRRaiiAA T A viovcAn AonnAl- La ■lYi/'li a+a/ 1 f 







1489 CEIMINAL LAW — Against the Persons oj Individuals. 1490 

miirder in procuring another to be executed by Judgment of the law, Hb much a murderer as if he 
falsely charging him with a crime of which he had dune it merely of his own head. Bt\r v. 
was innocent. Be.r v. 2Iacclamel^ 1 Leach, C. Simuer, 3 Kuss. C. & M. 5. 

n 44 • 1 Insist V n 


C. 44 ; 1 East, P. C. 333. 

By Firing Buildings or Stacks.] — Wheie a 
TTnlawfulActs — ^Whatare.] — Accidental homi- person indicted fur muuler had wilfully set lire 
cidemay be murder, if it happens in the pi use- to a stack of straw, close to an out-huusc or a 
cut ion of any illegal act : as in carrying away bain, m an inclusiire not adjoining to a dwelling- 
furniture to aToi(l a distress for rent. Be,e v house, and the deceased was burnt to death, either 
HodgMin, 1 Leach, C. C. C; 1 East, P. C. j in the out -house oi on or by the side of the stack : 
258. — Held, that he was not guilty of murder, unless- 


rniturc to avoid a distress for rent. j?e,e v ' house, and the deceased was burnt to death, either 
odgMin, 1 Leach, C. C. C; 1 East, P. C. in the out -house oi on or by the side of the stack : 
8. — Held, that he was not guilty of murder, unless- 

the deceased was tlienj u hen he set fire to the 
Act known to be dangerous to life.] — If a stack. Beg. v. Iloneg, 3 F. k P. 287. 


person causes death by an act known to be in 
itself eminently dangeioiis to life, he is guilty ot ^ Causing Death by Excessive Drink.] — An 
murder. Brg. v. Scene, 10 Cox, C. C. 311. ! indictment stated that the prisoiieis gave, ad- 

ministered and delivered to A. laige and excessive 
Act done in committing Felony.] — Where the quantities of spirits and water, wine and porter,, 
prisoner committed a felony on the person of a and induced, iirocnied and persuaded him to 
childAvhereby she died, a vei diet of manslaughter diink them, being likely tf> cause death, which 
can be upheld. Beg. v. Greenwood, 7 Cox, C. C. they well knew. The deceased was a man in 
404. possession under the sheriH, and one of the pri- 

Quiere, whether the rule, that an act done in soners, of whose goods ho was in possession, 
the commission of a felony uhich causes death a''sisted by his bi other and a friend, plietl the 
is in all cases muider, is not stated too broadly ; man with licpior, theinsches diinking fietly also, 
and wlietiier it should not he conlined to felo- and when he was very drunk put him into a 
nious acts dangeious to life. Beg. v. Strne, 1(5 cabriolet, and caused him to be <liiven about tho 
Cox, 0. C. 311. streets ; and about two houis utter he had been 

put into the cabiiolet he was found dead: — 
Caused by Dulawful Assembly.] — If peisons i Hold, that if it was esstmlial to prove that the 
assemble to obstiuct the othceis of the law, all so piisducrs knew that the liquois weie likely to 
assembling are guilty of an unlawful assembly, cause death, the case non Id bo one of murder 
whether a riot takes place oi not, ami if a homi- aiul not of manslaughter, but that such allega- 
cide be committed m conseipunce of that un- tion was not a matenal pait of the indictment, 
lawful assembly, eveiy one taking jiait in the but might be dismissed fiom the juiy's considera- 
unlaw^ful assembly may be peisonally ies[ion- tion Beg. v. BncJiwrd, Car. k M. 23(>. 


sible for tlie homicide. B((/. v. Bcy<inghti n, 14 
Cox, C. C. 570. 


Pleld, aPo, that if the pri«oims, when the de- 
ceased w'as dimik, put him into a cabriolet and 
(h(ne him ab(uit in older to keep him out of 
possession, and by so doing aecelciated his death, 


Whilst Playing at Foothall.]— If, while cii- possession, and by so doing acre 
gaged in a friendly game, one eif the players it woiilel be manslaughter. Itr 
commits an unlawful act wdiereby death is | 
caused to another, he is guilty of manslaughter. Who Liable for — Inspector or Foreman.] — 
In such a case it is inmiateiial to consider Wheie a fatal railw av accident had been caused 


wdiether the act which caused the death wms in h^" the fiain lunnine olf the line, at a spot vhere 
accorelance with the lules and practice of the lails bad been taken up. wuthont allowing sntii- 
game. The act w’ould 1 e unlaw ful if the person cient time to icplace them, and also without 
committing it intended to piodiiee serious injury giving sufficient, ui, at all events, tEective W'ain- 
to another, or if, committing an act which he mg to the tngine-diher : and it wms the duty of 
kiiow's may pioduce serious injuiy, he is iiidif- the foreman of phite-layei s to diiect when the 
ferent and reckless as to the consequences. Bug. woik should be elone, and also to diiect effective 
V. BradGiaw, 14 Cox, C. C. 83. signals to be gi\en * — Held, that though he was 

Linder the geiieial coiitiol of an inqj( ctor of the 
Playing.] — A drunken man w ent into a sho}), ilistiict, the inspector was not liable, but that 
and in a loke seized a bov loimel the neck, and , Lie foreman was, assuming his negligence tes 


and in a joke seized a boy loimel the neck, and , Lie foreman was, assuming his negligence tes 
began spinning liim lound until they got to- have been a inatciiul and a substantial cause of 
gether into the street. The boy having at length the accident, even although there had also been 
broken awny, the prisoner, in consequence, stag- iRgligence on the part oi the cngine-diiver ffi 
gered into the load, and fell against a wa»maii md keeping a sufficient look-out, Btg.v.Benge^ 
who was iiassiiig, knocking her dowui : she shortlv 4 F. F. 504. 


who was passing, knocking her dowui ; she shortly 
after died of the injuries which she had I'eceived. 
The boy ma<le no icsistanee to the pusoiiers 
treatment of him, believing that it was merely 


Engine Set in Motion during Absence.] — 

A paity haxiinr tin* chaige of a steam-engine,. 


done 111 play : — Held, tliat Iheie w^as no evidence sto}ipcd it and wint away ; another paity came 


of manslaughter. B(g. v. JJrnee, 2 Cox, C. C. and set it in motion, wheieby a tier'-on was- 
2i>2. ' killid: — Hehl, that the party wlio went away 

wais not the liaity by wliose negligence tho 
Kicking out Trespasser.] — A kick is not a death wars caused, and thcrefme he was not 
justifiable moile of turning a man out of your guilty of manslaughter. Bv,e n. Ildton, 2 Lewiii, 
house, tlioiigh he is a trespasser ; thonffore, if it C. C. 214. 


causes death, it is manslaughter. Ben.’ y. Wild, 2 Wheie a man, appointed to superintend a 

Lewin, C. C. 214, steam-engine, emplo} ed in a colliery for the pur- 

pose of raising colliers from the pits, left the 
Command to^ kill Person.] — He wffio kills engine in the charge of an ignorant boy, W'he 
another upon his desire or command, is, in the told him that he was unable to manage it, anti 
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in the absence of an engineer a man was drawn 
np, who was killed from the want of skill in the 
hoy to manage the engine : — Held, that this was 
manslaughter in the engineer. Iteg. v. Lowe, 3 
Oar. K. 123 ; 1 Cox, C. C. Ud. 

Master or Servants.] — B. was a person 

who made fiieworks, contiaiy to 9 10 "Will. 3, 

c. 7. He kept a quantity ot combustibles at his 
house, for the purpose of his business, as a maker 
of fireworks ; and dining his abseiiee, thiougli 
the negligence of his sei rants, a fire bioke out 
amongst such combustibles, and a locket be- 
coming theicby ignited fiew acio^^s a street, 
setting file to a house opposite, caust'd the death 
of a peison therein : — Held, that a conviction of 
manslauglitei was wrong, as the death was not 
occasioned by the unlawtul act of B., but by the 
negligence of his sei rants. JR eg. v. JJe/inett, 
Bell, C. 0. 1 ; 28 L. J., M. C. 27 ; 4 Jur. (N.S.) 
1088 ; 7 W. R. 40 ; 8 Cox, C. C. 74. 

By Soldiers in the Exercise of their Pro- 
fession.] — A gun discharged in the oidinaryand 
regular course of ball practice by an aitillcry- 
maii in a gairison town, missed the mark, and 
killed a man who was lawfully passing near the 
spot in a boat, the place being a public one, and 
open to all her Majesty’s subjects. The aitillcry- 
man wfiio filed the gun was acting under the 
command of a superior officer, who was acting 
in obedience to the general orders of the major- 
general: — Held, that the majoi -general ivas not 
guilty of manslaughter. JReg. r. IIutehui 60 ?i, 9 
Cox, C. C. 555. JBut bee 3 Russ. C. M. 189. 


deriving any of its living or powder of living by : 

or through any connection with its mother. Iteg. I 

v. Band leg, 13 Cox, C. C. 79. j 

Child en ventre sa mere.] — An unskilful ^ 

practitioner of midwifery wouiuled the head of ! 

a child before the child was peifcetly born. The I 

child was afterwaids born alue, but subse- 
quently died of this injury : —Held, manslaughter, 
although the child was en ventre sa mere at the 
time when the wound was given. v. Senior, 

1 M. C. C. 344 ; 1 Lewin, 0. C. 183, n. 

Child Born Earlier than ISfatural — Less 
Capable of Living.] — If a person intending to 
procure abortion does an act which causes a 
child to be born so much earlier than the natural 
time, that it is born in a state much less capable 
of living, and afterwards dies in consequence of 
its exposure to the external w^orld, the person 
who by this misconduct so brings the child into 
the world, and puts it thereby in a situation in 
which it cinnot live, is guilty of murder, and 
the mere existence of a possibility that some- 
thing might have been done to prevent the 
death, would not render it less murder. Reg. v. 

Wed, 2 Car. ck K. 784 ; 2 Cox, 0. C. 500. 

Before 'Birth — No Necessary Precautions.] — 

A woman who knows she is to be confined, and 
who wilfully abstains from taking the necessary 
precautions to preserve the life of the child after 
its birth, in consequence of wdiich the child dies, 
is not guilty of manslaughter. Ry. v. Knights, 

2 F. & F. 46. 


2. Reasonable Creatuee in Being-. 

Child Born Alive.] — To justify a conviction on 
an indictment chaiging a wmman with the wilful 
murder of a child of which she was delivered, 
and which was boin alive, the jury must be 
satisfied affiimati\cly that the whole body was 
brought alive into the world ; and it is not suffi- 
cient that the child has breathed in the progress 
of the biith. Re,r v. RoiilUm, 5 Cai. (k B. 329. 
S. P., Rex V. Enoch, 5 Car. k P. 329. 

A prisoner wms chaiged with the minder of 
her new'-boin child, by cutting off its head : — 
Held, that in oidei to justify a conviction for 
murder, the jury must be satisfied that the entire 
child was actually bom into the w’oild in a 
living state ; and that the fact of its having 
breathed is not a decisive proof that it was born 
alive, as it may have breathed, and yet died 
before birth. Rex v. SelUb, 7 Car. A; P. 850. 

On a charge of child-murder, it appeared that 
the child must have died before it had an inde- 
pendent circulation : — Held, that as the child 
had never had an independent circulation, the 
charge of murder could not be sustained. Reg. 
V. Wright, 9 Car. & P, 754. 

Separation from Mother.]— If a child has been 
wholly produced fiom the body of its mother, 
and she wilfully, and of malice afoiethought, 
strangles it while it is alive and has an inde- 
pendent circulation, this is murder, although 
the child is still attached to its mother by the 
umbilical cord. Reg. v. Trilloe, Car. & M. G50 : 

. 2 M. C. C. 260. S. 't>., Rex v. Crvtchley, 7 Car'. 
& P. 814 ; Reg. v. Reeces, 9 Car. & P. 25. 

A child is bom alive when, breathing and 
living by reason of breatMng through its own 
lungs alone, it exists as a Uve child without 


3. Malice, Express or Implied. 
a. G-enerally, 

Manslaughter is homicide, not under the in- 
fluence of malice. Rex v. Taylor, 2 Lewin, C. 0. 
215. 

If persons cover another wdth straw and set 
fire to it, intending to do him a serious injury, 
and he dies, it is murder, though they did not 
intend to kill him. But if they intended the 
act m sport, and merely to frighten him, it is 
manslaughter. Rex v. Errington, 2 Lewin, C. C. 
217. 

Drunkenness.] — To do an act with malice 
aforethought means to do a ciuel act voluntarily ; 
and anybody who intentionally inflicts grievous 
boilily harm on another, intending to do bodily 
harm, is guilty of murder if he causes death. 
The intention of the party guilty of murder 
being an element of the crime itself, the fact that 
a man was intoxicated at the time he caused the 
death of another may be taken into consideration 
by the jury in considering wdietlier he formed 
the intention necessary to constitute the crime 
of murder. Reg. v. Eohertg, 16 Cox, C. C. 
306. 

Suicide.] — If a woman takes poison with intent 
to piocure a miscarriage, and dies of it, she is 
guilty of self-murder, whether she was quick 
with child or not ; and the person who furnished 
her with the poisen fur that purpose, will, if 
absent wdien she took it, be mi accus-nry bLfure 
I the fact only. Rex v. RnsMl, 1 M. C. C. 356. 

I Agreement to Commit.] — If tw'o persons 

1 mutually agree to commit suicide together, and 






the means employed to produce death only take 
effect on one, the survivor will, in point of law, 
be guilty of the murder of the one who died. 
Beg. V. AVmn^ 8 Car. & P. 418. B. P., Beg. v. 

IB Cox, C. C. 204. 

If two encourage each other to murder them- 
selves together, and one does so, but the other 
fails in the attempt upon himself, he is a principal 
in the murder of the other. Bex v. Du son. K. 

E. 623. 

But if it is uncertain whether the deceased 
really killed himself, or whether he came to his 
death by accident before the moment when he 
meant to destroy himself, it will not be murder 
in either. 1 h. 

Where two persons mutually agree to commit 
suicide together, and accordingly take poison or 
attempt to destroy themselves, and one of them 
survives, such survivor is guilty of murder. The 
fact that such survivor only pretended to agree 
to commit suicide or that he changed his mind 
does not affect his guilt. Ben. v. Stoemonth, B1 
J. P. 72in 

b. By Poison, or Operations. I 

What Skill req.uired.] — A medical man is j 
bound to use proper skill and caution in dealing 
with a})oisonous drug or a dangerous iii'^timnont, 
and if he does not do so, and death ensues, he is 
guilty of manslaughter ; aliter, if it is wmnt of 
skill arising from mere enur of judgment. Beg. 
V, Maeleod^ 12 Cox, C. C. 534. 

Any person, whether a licensed medical piac- 
titioner or not, who deals with tlie life or health 
of any of his Majesty’s subjects, is bound to have 
competent skill ; and is bound to treat his or lier j 
patients with care, attention, and assiduity ; and | 
if a person dies for want of either, the peison is 
guilty of manslaughter. Bt x v. Sjtiller, 5 Car. A j 
P. 333. See Bex v, /Simjjson, 1 Lewin C. C. 172 ; 
Bex V. BegN.son, 1 Lewdn C. C. 181. 

If a peisim, bona fide and honedly exercising 
bis best skill to cure a patient, performs an 
opeiatiou which causes the patient's death, he is 
not guilty of manslaughter; and it makes no 
difference whether such person is a regular 
surgeon or nut, nor whether he has hud a regular 
medical education or not. Bex v. Van. Bidehell, 
S Car. A P. G2‘J. 

(xross Misconduct and Rashness.] — A person 
in the habit of acting as a man midw'ife, tearing 
away part of the pioLipsed uterus of one ot liis 
patients, supposing it to be a part of the 
placenta, by means of w'hich the patient dies, is 
not indictable for manslaughter, unless he is 
guilty of criminal misconduct arising either from 
the grossest ignorance or from the mobt criminal 
inattention. Jhx v, Wdlfamson^ 3 Car. A P. 635. 

A peison acting as a medical man, whether 
licensed or unlicensed, is not criminally lespon- 
sible for the death of a patient, occasioned by 
his treatment, unless his conduct ischaiacteiised 
cither by gross ignorance of bis art, or by gross 
inattention to Ins patient's safety. Bex v. St. 
John Lotup 4 Car. A P. 398. 

Wheie a person, undertaking the cure of a 
disease (wheiher he has leeeived a medical 
education or not), is guilty of gross negligence in 
attending his paiieat after ho has applied a 
remedy, or of gross rashness in the application 
of it, and death ensues in consequence of either, 
he HaMe to be convicted of manslaughter. 

SL JoJm Bongj 4 Car. A P. 423. 


Where a person, grossly ignorant of medicine, 
administers a dangerous remedy to one labouring 
under a disease, proper medical assistance being 
at the time procurable, and that dangerous 
remedy causes death, the peison so administering 
it is guilty of manslaughter. Bex v. IVehh, 1 M. 

A Bob, 405; 2 Lewin, C, 0. 196. 

If a medical man, though Taw fully qualified 
to practise as such, causes the death of a person 
by the grossly unskilful, or the grossly incautious 
use of a dangerous instrument, he is guilty of 
manslaughter. Beg, v. Sp/lllng, 2 M. A Bob, 
107. 

The application by an ignorant person of a 
corrosive sublimate wTiich caused death, is evi- 
dence for the jury on an in lictment for man- 
slaughter, the question being, under all the cir- 
cumstances, w’hether he acted with criminal 
inattention and carelessness. Beg. v. Crook, 1 
F. A F. 521. 

Whf‘re a person, not a regular practitioner, 
administers lobelia, a dangerous medicme, wTiicli 
produces death, the question for the jury is, 
under all the circumstanceb, wdiether he has 
acted so rashly and carelessly as to cause the 
death. Beg. v. Cneh, 1 F. A F. 519, 

An unskilled practitioner who ventures to pre- 
scribe dangeious medicines, of the use of wTiich 
he is ignorant, show's culpable rashness, for 
which he wall be responsible. Beg. v. Murkuss, 

4 F. A F. 356. 

On an ludietment for manslaughter against a 
medical man, for admimsteriiig poison by mistake 
for some other drug, the piosecutiou is bound to 
sliow' that the poison got into the mixtuie in con- 
sequence of Ins gross negligence, and it is not 
siiMeient to show’ meiely that the prisoner, wTio 
dispensed his nw’ii drugs, siipplieil a mixture 
w’hieh contained a large quantity of poison. The 
jury must be satisfied that theie W’as such gross 
aiici culpable negligence as W’uiild sliow an evil 
mind. Beg. \. Spencer, lU Cox, C. C. 525. 

There must be a competent knowleilge and 
cai’e in dealing with a dangerous drug. If a 
person is ignorant of the nature of the drug he 
uses, or is guilty of gioss w’ant of caie in the use 
of it, he w’ill be criminally responsible fur the 
consequences. Beg, v. Chamherluin, 10 Cox, C. 
i C. 486. 

A person, professing himself to be a herbalist, 
admiiiisteied arsenical ointment to a w’oman 
having a tumour, of wTricli she died. He gave 
her no caution or directions as to the use of it. 
The judge directed the jury, that if he admin- 
istered the arsenic without knowing or taking 
j the pains to find out wdiat its effects w’ould be ; 
or if, knowing this, he gave it to the deceased to 
be used by her w’ithout giving her adequate 
directions as to its use, he w’oiild be guilty of 
culpable negligence, and theiefore of man- 
slaughter. 1 h. 

A mistake on the part of a chemist in putting 
a pmsonous liniment into a medicine bottle, 
instead <jf a liiiimeiit bottle, in consequence of 
w’Uich the iininioiit wms taken by his customer 
internally, with fatal lesults, the mistake being 
I made under circumstances which rather threw 
the prisoner off his gtiard, does not amount to 
such criminal negligence as w’ill warrant a con- 
viction for inanslanghter. Beg. v. Koahes, 4 F. 
A F. 920. 

Quantity of Poison Administered.] — k medical 
man who administered to his mother for some 
disease prussic acid, of which she almost imme- 
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diatcly died, is not guilty of manslaughter, it not 
appearing distinctly what the quantity was which 
he had administered, or w'hat quantity w’ould be 
too great to be administered wdth safety to life. 
Ileg'ly. Bnll, 2 F. & F. 201. 

Given for improper Purpose.]— A., at the in- 
stigation o£ a woman who wa^ pregnant by him, 
and influenced by her threats of self-destruction 
if the means of proeunng aboition were not sup- 
plied to her, procuied some conosive ‘sublimate, 
and handed it to the woman, who took it and 
died from its cflEects. He was not present wdieii 
the poison wns taken bv the woman. He w'as 
indicted for minder. The jury negatived the 
fact of his having administered the poison, or 
caused it to be taken by the woman, but said 
that he delivcied it to her with the full kmwv- 
ledge of the pm pose to which she inteinled to 
apply it : — Held, that he wms not guilty of 
minder. Ih (j. v. F,u hirfl, L. & C. 1 G1 ; 81 L. J.. 
M. C. 14.5; b Jur. (N.s.) 460 ; (> L. T. 883; 10 
W. R. 545 ; t) Cox, C. C. 152. But hoe now 24 k 
25 Viet. c. 100, s^. 58, 50. 

The prisoner was convicted of manslaughter. 
It appeared that he proem cd sulphate of potash, 
and gave it to Ins wife, intending her to take it 
for the purpose of piocining abortion, and that 
she, believing heiself to he ])regnant, although in 
reality she w'as not, took the sulphate of potash 
in his absence, and died from its effects : — Held, 
that the conviction wns light. lirg.Y. Gaijlur. 
Dears, k B. 288 ; 7 Cox, C. C. 258. 

c. By Fighting. 

Duelling upon Provocation — Mere Presence, 
whether Sufficient.] — When, upon a pievious 
agreement, and after theic has been time for the 
Iflood to cofd, two ])ersons met with deadly 
w’eapons, and one ot them K killed, the paity 
wiio occasions the death is trinity of murder, and 
the seconds aho aie equally guilty; and with 
respect to others showm to be present, the <.}ues- 
tion IS, did they gne their aid and assistance by 
their cuiiutenance and encouragement of the 
])rincipals in the contest I Meie })resenee wull 
not be sufficient : but if they sustain the pnnei- 
pals, either by advice or assistance, or go to the 
ground for the pin pose of eiicoui aging and for- 
warding the unlawful conflict, although they do 
not say or do anything, jet. if they are piosent 
assisting and encouraging by their presence at 
the moment wdieii the fatal shot is fired, they are, 
in law, guilty of the crime of murder. Boy. v. 
Young ^ 8 Car. (k T, 644. 

If one kills another in a deliberate duel, umler 
provocation of chaiges against his character and 
conduct, however grievous, it is murder in him, 
and his second, and therefore the bare incitement 
to fight, though under such provocation, is in 
itself a very high misdemeanor, though no con- 
sequence ensues thereon against the peace. Boa* 
V. 8 East, 581. See Bex v, Ki)ine(u\ 2 B. 
k Aid, 41)2 ; Bex v. Onehg^ 2 Str. 706, 

Where two j ersons go out to fight a deliberate 
duel, and death ensues, all persons wdio are pre- 
sent, encouraging and piomoting that death, will 
be guilty of muider. And the person who actcnl 
as the second of the deceased person in such a 
dml may be convicted of murder, on an indict- 
charging him with being present, aiding 
^ penson by whose mt death 

dr Ids principal was occasioned. t. C^dy. 
1 Car. & K. 21U. * 


Excessive Force used.] — Where theie had 
been mutual blow^s, and then upon one of the " 

paities being pushed down on the ground, the 
other stamped upon his stomach and belly with 
gieat force, and thereby killed him, it was con- 
sideied only to be manslaughter. Bex v. Aye,^^ 

B. k E. 166. 

Death caused by np-and-dowm fighting is 
muider. Bex v. Thorpe., 1 Lewin, C. C. 171. 

If tw'o pel sons fight, and one overpowers the 
other, and knocks him dowm, and puts a lope 
round his neck and strangles him, this wdll be 
minder. Bex v. Shaw, 6 Oar. k P. 372. 

Sparring Match.] — There is nothing unlawful 
in sparring, unless, perhaps, the men fight until 
they are w’eak that a dangerous fall is like to 
be the result of the continuance of the game. 

Theiefoie, exce})t m the latter case, death caused 
by an injury received during a sparring match 
does not amount to manslaughter. Beg. v. Young ^ 

10 Cox, C. C. 371. 

Struggles in Anger.] — All struggles in anger, 
w’hether by fighting or wrestling, or any other 
mode, are unlawful, and death occasioned by 
them IS manslaughter at least. Beg. v. Canrit^^ 

0 Car. k P. 359. 

Deadly Weapon used.] — If, after an inter- 
change of blows on equal terms, one of the 
parties, on a sudden and without any such in- 
tention at the commencement of the affray, 
snatches up a deadly w^eapon and kills the other 
party with it, such killing will only amount to 
manslaughtei . Btx v. A?ulerso7t, 3 Russ. C. k. 

M. 63. 

If, on any sudden quarrel, blow’s pass wdthout l 

any intention to kill or injuie anyone materially, 
and in the couinc of the scuffle, after the parties, 
aie heated by the contest, one kills the other 
wuth a deadly w’capon, it is only manslaughter, 

2tex V. Snoiv. 1 Leach, C. C. 151 ; 1 East, 244, 

And see Bex v. Taylor, 5 Burr. 2792. 

Use of Deadly Weapon intended from the 
first.] — But if a party, under colour of fighting 
upon equal teims, uses from the beginning of the 
contest a deadly weapon without tlie knowledge 
ot the other paity, wdioin he kills with such 
weapon : oi if at the beginning of the contest he 
prepaies a deadly w’capoii, so as to have the 
powder of Using it m some pait of the contest, and 
accoidingly tines so and kills the other party ; 
the killing in both these cases w ill be murder, 

Bex V. JV /little y, I Lew'in, G. C. 173. 

If a person, being in possession of a deadly 
w’capon. enters into a contest with another, in- 
tending at the time to avail himself of it, and in 
the course of the contest actually uses it, and 
kills the other, it wall be muider ; but if he did 
not intend to use it when he began the contest, 
but used it in the beat of passion, in consequence 
of an attack made upon him. it wall be man* 
slaughter. If he uses it to protect his own life, 
or to protect himself from such serious bodily 
harm as would give him a reasonable apprehen- 
sion that his life was in immediate danger, 
having no other means of defence, and no means- 
of escape, and retreating as far as he can, it will 
be justifiable homicide. Meg. v. Sinitlh 8 Car. k. 

P. 160. 

If, before the conflict began, the pnity had 
drawn his knife in cool blood, in case death had 




there was passion in point of fact, but whether 
there was such provocation as might naturally 
kindle ungovernable passion in the mind of any 
ordinary and reasonable 


Wife’s Father Killing Husband.]— A father 
struck a fatal blow at the husband of his daugh- 
ter under the impulse of strong resentment, 
caused by seeing his daughter violently assaulted 
by her husband, although not in a manner to 


man, Ueg, v. WeUh, 

11 Cox,’'C. G. 336. 

Where there is the intention to kill (as shown 
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ensued, the offence would have been murder. I by the use of a deadly weapon and the infliction 


Hex V. Ke,s‘sel, 1 Oar. & P. 137. of a fatal blow in a mortal part), and there is 

absence of such serious provocation as might 
Deadly Weapon used after Eunning Away.] — naturally kindle ungovernable passion in the 
If two persons quarrel and begin to fight on even mind of a reasonable man, the crime is murder, 
terms, where one, fl.ndmg himself not equal to his Ih. 

adversary, runs away, and being pursued, draws If a person receives a blow, and immediately 
his knife, and when overtaken by his adversary, avenges it with any instrument he may happen 
stabs him ; if death ensues, this would he only to have in his hand, and death ensues, this will 


manslaughter. 


be only manslaughter, provided the fatal blow is 
to be attributed to the passion of anger arising 
from the previous provocation. Hex v. Thomas.^ 


Deadly Weapon used after Feigned Eecon- from the previous provocation. Hex v. Thomas.^ 
ciliation.] — If a man, after receiving a blow, 7 Car. P, 817. 
feigns a reconciliation, and, after the lapse of a 

few minutes, invites a renewal of the aggression, Where Provocation only Slight.] — It is not 
with intent to use a deadlj’- weapon, and, on such every slight provocation, even by a blow, which 
renewal, uses such weapon with deadly effect, will, when the party receiving it strikes with a 
there is evidence of implied malice to sustain the deadly weapon and death ensues, reduce the 
charge of murder. Heg. v. Sdten^ 11 Cox, C. C. crime from murder to manslaughter. Rt^x v. 


But if, after such reconciliation, the aggressor 


Lgmli^ 5 Car, & P. 324. 

The prisoner, having after a trifling and casual 


renews the contest, or attempts to do so, and the altercation, sustained several blows from the de- 
other, having a deadly weapon about him, on ceased (a stranger to him), instantly stabbed 
such sudden renewal of the provocation, uses it him with a clasp knife ^ he had about him : — 
without previous intent to do so, there is evidence Held, that it was for the jury, whether or not the 
which may reduce the crime to manslaughter, blow was struck in the heat of sudden passion, 
Xh. without previous malice, so as to reduce the 

offence to manslaughter. Reg. v. Eagle^ 2 F. & 
Death of Third Party on Interfering.] — A. F. 827. 
was fighting with his brother ; and, to prevent Where one having had his pockets picked, 
this, B. lakfhold of A., and held him down upon seized the offender, and being encouraged by a 
a locker on board the barge in which they were, concourse of people, threw him into an adjoining 
but struck no blow. A. stabbed B. : — Held, that pond by way of avenging the theft _ by ducking 
if B. did nothing moi'C than was sufficient to him, but without any apparent intention of 
prevent A. from" beating his brother, and had taking away his life, and the pickpocket was 
died of this stab, the oilence of A. would have drowned : — Held, that it only amounted to man- 
been murder ; but that if B. did more than was slaughter. H^x v. Frag., 1 East, P. 0. 23G. 


necessaiy to prevent the beating of A.’s brother, 
it would* have been manslaughter only. Rex v. 
JBimrne., 5 Car. & P. 120. 

d. Upon Provocation, 

General Principles.] — The killing a person in 


8uch provocation must be something serious, 
as a blow ; and mere words, or gestures, not ac- 
companied with anything of such a serious 
character, will not in point of law, be sufficient 
to reduce the crime to manslaughter. Heg, v. 
Welsh, 11 Cox, C. C. 336. 

The general rule of law is that provocation by 


an alfiay, by another who was in a violent heat 'words will not reduce the crime of murder to 
and passion at the time, will not amount to that of manslaughter ; but special circumstances 


murder, but manslaughter. Hex v. Rtmhui, E. attending such a provocation might be held to 
^ E. 43. take the case out of the general rule. Heg. v. 

If a blow without provocation is wilfully in- Rothwell, 12 Cox, C. C. 145. 

•flicted, the law infers that it was done with 

malice aforethought, and if death ensues, the Insulting Words in Addition.] — An 

offender is guilty of minder, although the blow assault, too slight in itself to be a sufficient pro- 
may have been given in a moment of passion, vocation to reduce murder to manslaughter, may 


Heg. V, Xoo)i, 6 Cox, 0. C. 137. 


Eevenge Disproportionate.] — As an assault, tSc F. 
though illegal, will not reduce the crime of the 55G. 
party killing the person assaulting him to man- 
slaughter, when the revenge is disproportionate K: 
and barbarous, much less will such personal re- find 


become sufficient for that purpose when coupled 
with words of great insult. Reg. v. Smith, 4 F. 
k. F. 1066. S. P., R^g. v. Sherwood, 1 Car. k K. 


Killing Wife caught in Adultery.] — If a man 
finds his wife in the act of committing adultery, 


straint and coercion as one man may lawfully and kills her, this will be but manslaughter only ; 
use towards another form any ground of extenua- but if a man takes away the life of a woman, 
tion. Hex v. Willoughby, 1 Bast, P. 0. 288. even his own wife, because he suspects, however 

strongly, that she has been engaged in some 
Intention to Kill with Deadly Weapon.]— illicit intrigue, this will be murder. Reg. v. 
When a person has killed another with a deadly Eellnj, 2 Car. k K. 814. 

weapon, even upon sudden passion, the question If a man kills his wife, or the adulterer, in the 
as to the safficiency of provocation to reduce the act of adultery, it is manslaughter, and not mur- 
crime to manslaughter, is not merely whether der. Hex v. Peai'son, 2 Lewin, 0. 0. 216. 





Questions for Court and Jury.] — In a 

case of killing, whether the blood has had time 
to cool or not, is a question for the court, and 
not for the jury ; but it is for the jury to find 
what length of time elapsed between the provo- 
cation received and the act done. Reg. v. Fi slier ^ 
8 Car. & P. 182. 

Uo Evidence by whom Blow Struck.] — ^When 
two or more, one of whom has received the pro- 
vocation of a blow, are charged with murder, and 
one of them has received a provocation (as a 
blow) which would reduce homicide to man- 
slaughter, and it cannot be proved which of 
them inllicted the fatal blow, neither of them 
can be convicted of murder, without a proof of 
a common design to inflict the homicidal act ; 
IKir of manslaughter, without proof of a common 
d^ign to inflict unlawful violence. Reg. v. 

F, & F, 3B9. 

it / mj .* 

e. By Correction* 

Excessive, by Person permitted to Correct 


Infant incapable of appreciating Correction.] 

— ^An infant, two years of age, is not capable of 
appreciating correction : a father, therefore, is 
not justified in coirecting it, and if the infant 
dies owing to such correction the father is guilty 
of manslaughter. Reg. v. Griffin^ 11 Cox, 0. 0. 
402. 

f. In Defence of Life and Property. 

Safety of Ship.] — If a ship's sentinel shoots a 
man because he persists in approaching the ship 
when he has been ordered not to do so, it will be 
murder unless such an act was necessary for the 
ship's safety. Rex v. Thomas, 3 Russ. C. &: M, 
94. 

Trespass to G-arden.] — person set to watch 
a yard or a garden is not justified in shooting 
any one who comes into it in the night, ev^ if 
•he should see the party go into his mast^F| 
roost ; but if, from the conduct of the party, he 
has fair grounds for believing his own life to he 
in actual and immediate danger, he is justified 
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endanger her life : — Held, that this might be a 
ground upon which the offence of murder might 
be reduced to that of manslaughter. Reg. v. 
JRarriyigton, 10 Cox, C. G. 370. 

KUling Person committing Offence on Son.] — 

If a father sees a person in the act of com- 
mitting an i;nnatural offence with his son, and 
instantly kills him, it seems that it would be only 
manslaughter, and that of the lowest degree ; 
but if he only hears of it, and goes in search of 
the person, and meeting him, strikes him with a 
stick, and afterwards stabs him with a knife and 
kills him, in point of law it will be murder. 
Reg. V. Fisher, 8 Car. & P. 182. 

Where only a Colourable Excuse.] — If A. has 
formed a deliberate design to kill B., and after 
this they meet and have a quarrel, and many 
blows pass, and A. kills B., this will be murder, 
if the jury is of opinion that the death was in 
coiiscqucnco of previous malice, and not of the 
sudden provocation. Reg. v. Kirhham, S Car. & 
P. 115. 

Even blows previously received will not ex- 
tenuate homicide upon deliberate malice and 
revenge ; especially where it is to be collected 
h'om the circumstances that the provocation was 
sought for the puipose of colouring the revenge. 
Rex V. Ilason, 1 East, P. C. 239. 

Where Passion has Time to Cool.]— In a case 
of death by stabbing, if the jury is of opinion 
that the wound was inflicted by the prisoner 
while smarting under a provocation, so recent 
and so strong that he may be considered as not 
being at the moment the master of his own un- 
derstanding, the offence will be manslaughter ; 
but if there has been, after provocation, sufficient 
time for the blood to cool, for reason to resume 
its seat, before the mortal wound was given, the 
offence will amount to murder ; and if the pri- 
soner displays thought, contrivance and design 
in the mode of possessing himself of the weapon, 
and in again replacing it immediately after the 
blow was struck, such exercise of contrivance 
and design denotes rather the presence of judg- 
ment and reason than of violent and ungovern- 
able passion. Rex v. Hayward, 6 Car. & P. 157. 
See also Reg. v. Fisher, supra. 


Moderately.] — A schoolmaster who, on the second 
day of a boy’s return to school, wrote to his 
parent, proposing to beat him severely, in order 
to subdue his alleged obstinacy, and on receiving 
the father’s reply, assenting thereto, beat the 
boy for two hours and a half secretly in the 
night, and with a thick stick, until he died, is 
guiltv of manslaughter. Reg. v. llopley, 2 F. & 
F. 202. 

If a father beats his son for theft so severely 
with a rope that he dies, it is only manslaughter* 
Anon., 1 East, P. C. 261. 

Where a person in loco parentis inflicts 
corporal punishment on a child, and compels 
it to work for an unreasonable number of hours^ 
and beyond its strength, and the child dies, the 
death being of consumption, but hastened by 
the ill-treatment, it will not be murder, but 
only manslaughter in the person inflicting the 
punishment, although it was cruel and excessive, 
and accompanied by violent and threatening 
language, if such person believed that the child 
was shamming illness, and was really able to do 
the quantity of work required. Rex v. Cheese- 
man, 7 Car. k P. 454. 

In a case of manslaughter against the captain 
and the mate of a vessel for accelerating the 
death of a seaman, really in ill health, buf who, 
they alleged, they believed to be a skulker, the 
question wall be, in determining whether it is a 
slight or an aggravated case, whether the pheno- 
mena of the death were such as would excite the 
attention of reasonable and humane men ; and 
in such a case, if the deceased is taken on board 
after he was discharged from a hospital, it is 
important to inquire whether he was sent on 
board by the surgeon of the hospital, as a person 
in a fit state of health to perform the duties of a 
seaman. Reg. v. Leggett, 8 Car. & P. 101. 

Where a butcher employed the deceased, a 
shepherd boy, to tend some sheep which were 
penned, and he negligently suffered some of 
them to escape through the hurdles ; and the 
butcher, upon seeing it, ran towards the boy, 
and, taking up a stake, which was lying on the 
ground, threw it at him, and inflicted an injury 
of which he died : — Held, that under the circum- 
stances it was a question for the jury whether it 
was murder or manslaughter ; and they found 
the latter. Rex v. Wiggs, 1 Leach, C. C. 379. 
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in shooting him. JHeai y. SguIIij, 1 Car. & P. 319 ; 
28 B. R. 780. 

Killing in Self-Defence.] — The use of such a 
weapon as a gun CYcn against an unarmed man, 
may be excused or justified, not only by neces- 
sity for defence against death or serious injury, 
but the reasonable apprehension of it. Beg. v. 
Wnton, 14 Cox, C. C. 346. 

The killing a man on the highway is not justi- 
fiable homicide, unless there was an intention 
on the part of the person killed to rob or murder, 
or do some dreadful bodily injury to the person 
killing ; or, in other words, the conduct of the 
party must be such as to render it necessary on 
the part of the party killing to do the act in 
self-defence. Beg. v. Bnll^ 9 Car. & P. 22. 

The right of self-defence does not justify 
counter-blows struck with a desire to fight. Beg. 
Y. Xnorji, 14 Cox, C. C. 1. And see, Bex V. 
Sridlg, supra. 

Before a person charged with manslaughter 
can aYail himself of the defence that he acted in 
defence of his life he must satisfy the jury that 
that defence was necessary ; that he did all he 
could to avoid it, and that it was necessary to 
protect his own life, or to protect himself from 
such serious bodily harm as would give him a 
reasonable apprehension that his life was in 
immediate danger. In repelling an attack upon 
property, for manslaughter to be justifiable the 
prisoner must show that the infliction of death 
was to prevent no ordinary crime, but a crime of 
a serious and felonious nature, intended to be 
carried out by force. Beg. v. Sgmondson^ 60 
J. P. 64.5. 

Life of another Person.] — Under circumstances 
which might have induced the belief that a man 
was cutting the throat of his wife, their son shot 
and killed his father. On the trial of the son for 
murder : — Hold, that if the accused had reason- 
able grounds for believing and honestly believed 
that his act was necessary for the defence of his 
mother, the homicide was excusable. Beg. v. 
Bose^ 15 Cox, C. C. 540. 

Extreme Necessity— -Hunger.] — A man who, 
in order to escape death from hunger, kills 
another for the purpose of eating his flesh, is 
guilty of murder ; although at the time of the 
act he is in such circumstances that he believes 
and has reasonable ground for believing that it 
affords the only chance of preserving his life. 
Beg. V. Dudley, 54 L. J., M. C. 32 ; 14 Q. B. I). 
273, 560 ; ,52 L. T. 107 ; 33 W. R. 347 ; 15 Cox, 
C. 0. 624 : 19 J. P. 69— C. 0. R. 


g. Killing: without Intention whilst doing- 
another Act. 

i. Blow Intended for Another. 

If, on a sudden rpiarrcl between two parties of 
keelmen and soldiers, a blow intended for an 
individual of one party would, if death ensued, 
have amounted only to manslaughter ; it will be 
manslaughter though by accident it kills another. 
Bex V. Brow7i, 1 Leach, C. 0. 148 ; 1 East, P. 0. 
231, 245, 274. 

Throwing Poker at Child.]— Where a mother, 
boini angry with one of her children, took up a 
Small piece of iron used as a poker, and on his 
running to the door of the room, which was open, 


threw it after him, and hit another child who 
happened to be entering the room at the moment, 
in consequence of which he died : — Held, to be 
manslaughter, although it appeared the mother 
had no intention of hitting the child with whom 
she was angry, and only intended to frighten 
him. Bex v. Conner, 1 Car. & P. 438. 

ii. Xegltgenee hj Omission or Commission. 

General Buie.] — Generally, it may be laid 
down, that, where one by his negligence has 
contributed to the death of another, he is guilty 
of manslaughter. Beg. v. Swlndall, 2 Car. k K, 
230 ; 2 Cox, C. C. 141. 

That which constitutes murder when by design, 
and of malice prepense, constitutes manslaughter 
when arising from culpable negligence. Beg. v. 
Ilughe.s, Dears, k B. 248 ; 26 L. J., M, C. 
202 ; 3 Jur. (n.S.) 696 ; 5 W. R. 732 ; 7 Cox, 
G. C. 301. 

Manslaughter by negligence occurs when a 
person in doing anything dangerous in itself, or 
having charge of anything dangerous in itself, 
conducts himself in regard lo it in such a careless 
manner as to be guilty of culpable negligence. 
Btg. V. Doherty, 16 Cox, C. C. 306. 

To render a person liable to conviction for 
manriaughter through neglect of duty, there 
must be such a degree of culpability in his con- 
duct as to amount to gross negligence. Beg. v, 
Finncg, 12 Cox, C. C. 625. 

An act of omission, as well as of commission, 
may be so criminal as to be the subject of an 
indictment for manslaughter. Beg. v. Lowe^ 

3 Car. & K. 123 ; 4 Cox, C. C. 451. 

Conduct and Management of Steam En- 
gines and Bailway Trains.] — Where a man, 
appointed to superintend a steam-engine, em- 
ployed in a colliery for the purpose of raising 
colliers from the pits left the engine in the 
charge of an ignorant boy, who t(dd him that he 
was unable to manage it, and in the absence of 
the engineer a man was drawn up, who was 
j killed from the want of skill in the boy to 
manage the engine : — Held, that this was man- 
slaughter in the engineer. Beg.Y. Lowe, 3 Car. & 
K. 123 ; 4 Cox, C. C. 451. 

An explosion occurred on board a steamer, 
whereby one of three persons in charge 
of her was killed. The circumstance that the 
valves were out of order is not sufficient to make 
out, against either or both of them (one being 
the master and the other engineer), a case of 
such culpable negligence as would sustain a 
charge of manslaughter. Beg. v. Gregory, 2 
F. & F. 153. 

On an indictment against an engine-driver 
and a fireman of a railway train, for the man- 
slaughter of persons killed while travelling in a 
preceding train, hy the prisoners’ train running 
into it, it appeared that on the day in question 
special instructions had been issued to them, 
which in some respects differed from the general 
rules and regulations, and altered the signal for 
danger, so as to make it mean not “ stop ” but 
“ proceed with caution ; ” that the trains were 
started hy the superior officers of the company 
irregularly, at intervals of about five minutes ; 
that the preceding train had stopped for three 
minutes, without any notice to the prisoners 
except the signal for caution ; that their train 
was being driven at an excessive rate of 
speed ; and that then they did not slacken im- 
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mediately on perceiving the signal, but almo'^t 
immediately, and that as soon as they saw the 
preceding train they did their best to stop, but 
without ettect : — Held, first, that the special 
rules, so far as not consistent with the general 
rules, superseded them. Reg. y. Trainer^ 4 F. & 
F. 105. 

Held, secondly, that if the prisoners honestly 
believed they were observing them, and they 
were not obviou^y illegal, they were not criini- 
nally responsible. Ih. 

Held, thirdly, that the fireman, being bound to 
obey the directions of the engine driver, and, so 
far as appeared, having done so, there was no 
case against him. Ih. 

Upon a trial for manslaughter, it appeared 
that the prisoner was the diiver and the deceased 
was the fireman of a steam-engine on a railway, 
and that the death of the latter was caused by 
the engine coming into collision with a train 
standing on the same line of rails, owing to a 
neglect "on the part of the person in charge of 
the engine to kec]) a sufficient look out. There 
was evidence that it was the duty of the 
pritooner, or of the deceased, to keep the look out, 
but there was no evidence as to which of the two 
was charged with the duty at the time of the 
collision : — Held, that the prisoner was entitled 
to an acquittal. Reg. v. Gray^ 4 F. & F. 
1098. 

When a collision occurs on a railway, and 
death is caused, the person responsible is the 
man actually in charge of the engine, and 
whose negligence caused the accident at the 
time of the collision. Reg. v. Blrehall^ 4 F. F. 
1087. 

The prisoner was indicted for the manslaughter 
of a passenger in a train, of which he was in 
charge as guard. The prisoner had directed the 
train to bo divided on an incline, whereby a por- 
tion of the train ran backwards and collided 
witii another train, causing the death of many of 
the passengers : — Held, that in order to convict 
the prisoner the jury must find him guilty of 
gro^s negligence or recklessly negligent conduct, 
and that mere intellectual defect or mistake of 
judgiucnt, without wilful disobedience as to a 
traffic regulation, would not create criminal 
liability. Reg. v. Mllott, 16 Cox, C, 0. 710. 

Navigating Vessels.] — Those who navigate 
the river Thames improperly, either by too much 
•&]3ccd or by negligent conduct, are as much 
liable, if death ensues, as those who cause it on 
a jmblic highway on land, either by furious 
driving or by negligent conduct. Reg. v. Taylor 
9 Car. P. 673. 

To make the captain of a steam vessel guilty 
of manslaughter, in causing a person to be 
drowned by running down a boat, the prosecutor 
must show some act done by the captain ; and 
a mere omission on his part, in not doing the 
wliol-i of his duty, is insufficient, Rex v. Greets 
7 Car. A: P. 156. 

But if there is sufficient light, and the captain 
of a stLiaincr is either at the helm or in a situa- 
tion to be giving the command, and does that 
which (pauses the injury, he is guilty of man- 
slaughter. Ih. 

The captain and pilot of a steam boat were 
both indicted for the manslaughter of a person 
who was on board a smack, by running the 
smack down. The running down was attributed, 
■on the of the proseoutionj^ to improper 
stecrag(i M.. steam boat^ jtoOm thete 


not being a man at the how to keep a look-out 
at the time of the accident. It was proved that 
there was a man on the look-out when thd vessel 
started, about an hour previously. According to 
one witness, the captain and pilot were both on 
the bri<lge between the paddle-boxes ; according 
to another, the pilot was alone on the paddle 
box : — Held, that there was not such personal 
misconduct on the part of either as to make 
them guilty of felony. Rex v. Allen, 7 Car. & P. 
153. 

Where an English pilot on board a foreign 
vessel by his own neglience fails to make the 
foreign sailors understand liis directions, he will 
be guilty of manslaughter if a boat is run down 
by the vessel and life is in consequence lost. 
Reg. V. Spence, 1 Cox, C. C. 352. 

Persons on board a ship are necessarily subject 
to something like a despotic government, and it 
is extremely important that the law should 
regulate the conduct of those who exercise 
dominion over them. Reg. v. Leggett, 8 Car. & P. 
191. 

Boat XTpsetting.] — A., being on board a ship, 
and B. in a boat alongside, they had a dispute 
about the payment for some goods, both being 
intoxicated. A,, to get rid of B., pushed away the 
boat with his foot ; B. reaching out, to lay hold 
of a barge, to prevent his boat from drifting 
away, overbalanced himself, and fell into the 
water and was drowned. A. was chirged with 
manslaughter : — Held, that these facts did not 
constitute that offence. RexY. 6 Gar. & 

P. 328. 

Where a man was drowned by the upsetting 
of a boat the waterman in charge of it would 
be guilty if he was grossly careless in managing 
the boat or in taking on board in the first in- 
stance a greater number of passengers than it 
was capable of carrying safely. Reg. v. William- 
son, 1 Cox, C. C. 97. 

Haker of Imperfect Cannon.] — An iron- 
founder being employed by an oilman and a 
dealer in marine stores to make some cannon, 
to be used on a day of rejoicing, and afterwards 
to be put into a sailing boat ; after one of them 
had burst, and been returned to him m conse- 
quence, sent it back in so impcifect a state, that 
on being fired it burst again, and killed a third 
person : — Held, that the maker was guilty of 
manslaughter. Rex v. Carr, S Car. &; P. 163, n. 

Causing Mine to be Ventilated.]— If it is the 

duty of a person, as a ground bailiff of a mine, 
to cause the mine to be properly ventilated by 
causing air-headings to be put up whore neces- 
sary, and by reason of his omission in this 
respect another is killed by an explosion of fire- 
damp, such person is guilty of manslaughter, if 
by such his omission he was guilty of a want of 
ordinary and reasonable precaution, and if it 
was his plain and ordinary duty to have caused 
an air-heading to have been made, and a man 
using reasonable diligence would have done it. 
Reg. V. Haines, 2 Car. & K. 368. 

Causing Cart to XTpset.]— A lad, as a frolic, 
without any intention to do any harm to any 
one, took the trap stick out of the front part, of 
a cart, in consequence Of which it was upset, and 
the oanman who was in it, putting in a d 
potatoes^j was pitched backwards On tho-'&lon^; 
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.■and killed Held, that the lad was i^uiltv of 
maiislaiightGr. ifA/* v, SiiUmin, 7 Car. 6: P, 041. 

Throwing Box into Sea.] — The mere fact of a 
civil wrong committed by one peisoii against 
another might not to be used as an incident 
which is a iiecessaiy step in a criminal case, 
apart from the c|iiostion of criminal negligence. 
Therefore the mere fact of a person wi-ongdully 
taking up a box from a refreshment stall on a 
©ea pier, and wantonly throwing it into the sea, 
and thereby unintentionally causing the death of 
another bathing in the sea, is not per se, and 
apart from the question of negligence, sufficient 
to constitute the offence of manslaughter, 

V. Fmnldi)i, 1.5 Cox, C. C. 103. 


jury was directed that if death resulted from the 
beating or from the exposure during the night 
in question, such exposure being the resulf of 
ci-immal negligence, or from the prisoner leaving 
the boy under the straw ill, but not dead, the 
prisoner was guilty of manslaughter. Btui. v. 
TMartm, 11 Cox, U, C. 136. 


Incautious Working in Shaft.]-~The deceased 
was with others employed in walling the inside 
of a shaft. It was the duty of the piisoner to 
place a stage over the mouth of the shaft, and 
the death of the deceased was occasioned by the 
negligent omission on his part to perform \uch 

•duty. He was convicted of manslaughter : ! 

Held, that the conviction was right, liyi y j 
Sughn, Dears. cS: B. 248 ; 26 L. J., M C ‘>02 * 
f (N.s.) 696 ; 5 W. II. 732; 7 Cox,‘u. C.| 

Owl, 1 

Letting Loose Vicious Animals.] — A man who 

having a horse, which he knows to be vicious 
and dangerous, turns it out upon a common, 
through which, to his knowledge, pass much- 
frequented pu]3lic footpaths, which are not 
fmced off, is guilty of culpable negligence, and 
if the horse kills anyone passing" over the 
common, he may be convicted of manslaughter ; 
nor is it any defence that the deceased had 
strayed from the way, where ho is still so near it 
that the jury cannot say whether he is on or off 
the path, Epg. v. Dant, L. C. 507 ; 34 L. J., 
M. C. 119 ; 11 Jur. (N.S.) .549 ; 12 L. T. 396 ; 13 
W. E. 663 ; 10 Cox, C. C. 102. 

BTou-repair of Beads.] — Trustees appointed 
under a local act for the purpose of rcpaiiiua 
roads in a district, with power to contract for 
executing such repairs, arc not chaigeable with 
manslaughter if a person using one of such roads 
3s accidentally killed in conse(]uence of the roads 
being out of repair through neglect of the 
trustees to contract for repairing it. y 

Pococlt, 17 Q. B. 34 ; 5 Cox, C. C. 172. 

Servant not Watching Tramway.] — The 

private servant ot the owner of a tramway 
crossing a public road was entrusted to watch it : 
while he was ab^ent from his duty an accident 
happened, and a peisim was killed. The private 
act did iiqt reijuiie the owner to watch the tram- 
way Held, that tlau-e was no dutv between 
the owner and the public, and, thercfoie, his 
servant wms not guilty of negligence, so as to 
make him guilty of manslaughter. lEn. v 
■Smith, 11 Cox, C. C. 210. 

^Exposure to Cold.] — A person was indicted 
for manslaughter. The evidence w’-as that he 
struck the deceased twice with a heavy stick 
that he afterwarcls left him asleep by the side 
of a small fire in a country lane during the 
whole of a frosty night in the month of January, 
and the next morning, finding him just alive, 
put him under some straw in a barn, where his 
body was found some months afterwards. The i 

VOL. IV. 


Driving Carriages or Horses.]— If a person 
is driving a cart at an unusually rapid pace, and 
drives over another and kills him, he is guilty of 
manslaughter, though he called to the deceased 
to get out of the w'^ay, and he might have done 
so, if he had not been in a state of intoxication. 
Rem V. Waihe?*, 1 Oar. P. 320. 

The fact that streets are usually crowded from 
any public procession, or other cause, instead of 
excusing a < Inver when proceeding at his ordi- 
nary pace, and with ordinary care, requires him 
to be particularly cautious, and may tend to 
render him criminally answerable for any acci- 
dents ensuing from driving at a rate, and with 
those precautions which he might have ordinarily 
obsened. Reg. v. JRrrag, 5 Cox, C. C. 509. 

A foot passenger walking by lamplight in the 
carriage roa<l along a public highway, the 
owner of a cart, who w’as proved to be near- 
sighted, drove along at the rate of eight or nine 
miles an hour, sitting at the time on a few' 
sacks laid on the bottom of the cart, and ran 
over the foot passenger and killed him : — Held, 
that he wms guilty of such carelessness as 
amounted to the crime of manslaughter. Rem v. 
(7ro}d, 6 Car. k P. 629. 

If the diiver of a carriage is racing with 
another carriage, ainl, from being unable to 
pull up liis horses in time, the fii’st -mentioned 
carriage is upset, and a person tliiwn off it and 
killed, this is manslaughter in the driver of the 
carriage. Rem v. Tiinmimi, 7 Car. & P. 440. 

If A. and B. are riding fast along a highw’’ay, 
as if racing, and A. rides by without doing any 
mischief, but B. rides against the horse of C., 
wiiereby C. is throw'n and killed, this is not 
manslaughter in A. Rt m v. Mastic, 6 Oar. & P. 
396. 

If each of tw’o persons is driving a cart at a 
dangerous and a furious rate, and they are in- 
viting each other to drive at a dangerous and a 
furious rate, along a turnpike roaA and one of 
the carts runs over a man and kills him, each 
of the tw'o persons is guilty of mandaughter. 
Reg, V. Siolndull. 2 Car. ^ K. 230 ; 2 Cox "C. C. 
141. 

A driver of a spring cart, standing in the cart 
and driving along a public road wdthoiit reins, 
but not <lriving furiously, when a child runs 
across the road before the cart, and is killed 
by the w'heel passing over it, is not guilty of 
manslaughter, unless he could have saved the 
life of the child if he had been driving with 
the reins in his hand. Reg. v. RaUoway, 2 Cox, 
C. C. 273. r 

If the driver of a conveyance uses all reason- 
able care and diligence, and an accident happens 
through some chance w'hich he could not foresee 
or avoid, he is not to be held liable for the results 
of such accident. Reg, v. Murray, 5 Cox, C. C. 
509. 

If a man undertakes to drive another in a 
vehicle, he is bound to exercise proper care in 
regard to the safety of the man under his charge, 
and if, by culpably negligent driving, he causes 
the death of the other, he will be guilty of man- 
slaughtex*. But he cannot be found guilty of 
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manslaugliter if the deceased himself interfered 1 
in the management of the horse, and thereby 
assisted in bringing about an accident. Even if 
the doctrine of contributory negligence applies 
to criminal cases, yet there is no contributory 
negligence on the part of anyone in merely 
getting into a vehicle and allowing himself to be 
driven, although the driver b^e perceptibly 
drunk. Meg. v. Jones ^ 22 L. T. 217 ; 11 Cox, 

0. 0. 644. 

By Beadly Weapons.] — ^When a person fires at 
another a firearm knowing it to be loaded, and 
therefore intending either to kill or to do grievous 
bodily harm, if death ensues the crime is murder ; 
and if in such case the person who fires the 
weapon, though he does not know that it is 
loaded, has taken no care to ascertain, it is 
manslaughter. Meg. v. Cam]}l)ell, 11 Cox, C. C. 
323. 

One who points a gun at another without 
previously examining whether it is loaded or 
not, if the weapon should accidentally go ofi 
and kill him towaixh whom it is pointed, is 
guilty of manslaughter. Meg. v. Joncs^ 12 Cox, 

C, C. G28. 

If there is no legal excuse for using a gun, 
but nevertheless it is resorted to, and is fired even 
accidentally, it is manslaughter, and the jury 
having found that there wuis no neccfedty, but 
that the gun, beino: levelled at the deceased 
with no intention of discharging it, w^ent off 
by accident : — Held, that the prisoner was guilty 
of manslaughter. Meg. v. Weston^ 14 Cox, C. C. 
346. 

Where A., having a right to the possession of 
a gun which was in the hands of the deceased, 
and which he knew to be loaded, attempted to 
. take it away by force, and in the struggle 
which ensued the gun went off accidentally and 
caused the death of the deceased : — Held, that 
as the death w'as caused by the discharge of the 
gun, which was the result of the unlaAvful act 
of A., he was guilty of manslaughter. Meg. v. 
Arehetf 1 F. & F. 361. 

Where a gamekeeper tried to arrest a man 
whom he found poaching, and a gun which the 
poacher had went off and shot the keeper : — 
Held, that, even although the gun went off acci- 
dentally in the course of the scutfie with the 
keeper, he having a light to take the gun, it 
was manslaughter in the man who caused it. 
Meg. V. Sheet, 4 F. & F. 931. 

A., B. and C. went into a field in proximity to 
certain roads and houses, taking with them a 
rifle which would be deadly at a mile, for the 
purpose of practising firing with it. B. placed a 
board, which was handed to him by A., in the 
presence of 0., in a tree in the field as a target. 
All three fired shots directed at the hoard so 
placed, from a distance of about 100 yards. No 
precautions of any kind were taken to prevent | 
danger from such firing. One of the shots thus 
fired by one, though it was not proved by -which 
one, of them, killed a hoy in a tree in a garden 
near the field, at a spot <listant 393 yards from 
the firing point. A., B. and C. were all found 
guilty by a jury of manslaughter Held, that 
^ A., B. and C. had been guilty of a breach of duty 

flritig at the spot in question, without taking 
precautions to prevent injuiy to others, 
I ^ and rightly convicted of manslaughter. 
T ^ m. S&Xmm. SO L. J., M. 0. 25 ; 6 Q. B. D. 

79 ; 43 L. T.. 573 ; 29 W. R. 246 ; 14 Gox, 0. 0. 
494 ; 45 J. P, 270. 


Negligence of Others as well as of Prisoner.] 

— Although it is manslaughter where the death 
was the result of the joint negligence of the pri- 
soner and others ; yet it must have been the 
direct result, wholly or in part, of the prisoner’s 
negligence, and his neglect must have been wholly 
or in part the proximate and efficient cause of the 
death, and it is not so wdiere the negligence of 
some other person has intervened between his 
act or omission and the fatal result. Meg. y. 
Ledger, 2 F. & F. 857. 

It is no defence in a case of manslaughter that 
the death of the deceased was caused by the neg- 
ligence of others as well as by that of the pri- 
soner ; for if the death of the deceased is caused 
partly by the negligence of the prisoner and 
]Dartly by the negligence of others, the prisoner 
and all those others are guilty of manslaughter. 
Meg. V. Haines, 2 Car. & K. 368. 

Contributory Negligence of Deceased no De- 
fence.] — Wherever death ensues from injuries 
inflicted by parties engaged in any illegal act, an 
indictment for manslaushter will lie, even though 
it appears that the deceased had materially con- 
tributed to Ins death by his own negligence. 
Merf.Y. Longhottom, 3 Cox, C. C. 439. 

If apeison is drivina’ a enrt at a very rapid 
pace and kills a man, he is guilty of manslaughter 
though he called to deceased to get out ot the 
way, ami the deceased miaht have done so, if he 
had not been in a state ot intoxication. Merc v, 
Walhor, 1 Car. & P. 320. 

It is no ground of defence that the death was 
parti}" caused by the iieglifrence of the deceased 
himself or that he was either deaf or dumb at 
the time. Recf. v. Swindall, 2 Car. A K. 230 ; 2 
Cox, C. C. 141. 

Contributory negligence is not an answer to a 
criminal charge as it is to a civil action. Meg. v. 
Lew, 12 Cox, C. C. 355. 

If a pel son undertakes to drive another and 
drives so iin>kilfully and negligently as to cause 
death, he cannot be found guilty of manslaughter 
if the deceased himself interfered in the manage- 
ment of the horse, and thereby assisted ni bring- 
ing about an accident. Meg. v. Jones, 22 L. T. 
217 ; 11 Cox, C. C. 544. 

In one case it was held that a man \vas not 
criminally responsible for the death of another 
party caused by his negligence, whcie he would 
not ha-\e been civilly liable in an action at the 
suit of the party injured, if the injuries sustained 
had fallen short of causing his death. Meg» v. 
MircUall, 4 F. & F. 1087. 

h. By Persons having: Charge of Helpless 
Beings. 

Must not be Guilty of Gross Negligence.] — 

A grow’ii-up person who chooses to undertake the 
charge of a human creature helpless either from 
infancy, simplicity, lunacy, or other infirmity, 
is bound to execute that charge without wncked 
negligence ; and if such person, by wicked negli- 
gence, lets the helpless creature die, that person 
IS guilty of manslaughter. Meg. v, Hieholls, 13 
Cox, C, 0. 75. 

Mere negligence is not enough ; there must he 
negligence so great as to satisfy the jury that the 
person had a wicked mind, in the sense of beipg 
reckless and careless whether death occurred or 
not. IK 


Not procuring Assistance.] — On the trial 




Not Providing Medical Aid.l— M. was con- 
victed of the manslanghter of his son, a child of 
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an indictment against a woman for the nian- 
slaiighter of her new-born child, the evidence 
went to prove that the child had dropped from 
her whilst she was on the privy, and that it had been 
smothered in the soil Held, that if the jury 
was of opinion that after it had been born the 
mother had the power of procuring such assis- 
tance as might have saved the child’s life, and 
she neglected to procure it, she was guilty of man- 
slaughter. Reg. V. mddlesliii), 5 Cox, C. C. 
275. 

On an indictment against a woman for the 
wilful murder of her new-born child, she is guilty 
of murder if either before or after the birth of 
the child she makes up her mind that it shall die, 
and the child being born alive, she, with the 
intent that it shall die, leaves it to die, and it 
doe^ die in consequence. Or again, she is guilty 
of murder, if without intending murder she re- 
solves to conceal the birth of the child by 
methods which will probably end in its death, 
and which being carried out do end in its death! 
Reg, V. Ilandley, 13 Cox, C. C. 79. 

fcShe is guilty of manslaughter if, without 
having made up her mind that the child shall 
die, she determines to be alone at the birth, for 
the purpose of temporary concealment, and the 
child afteiwvards dies by reason ot her wicked 
negligence. Ih. 

Correction.] — A father is not justified in cor- 
recting' an infant of tw’'o years of age, and if he 
does bO and the infant <lies therefrom, he i^ 
guilty of manslaughter. Reg. v. Griffui, 11 Cox, 
C, C. 402. 

G-iving Spirituous Liquors.]-— A party causing 
the death of a child, by giving it spirituous 
liquors in a quantity quite unfit for its tender 
age, is guilty of manslaughter. Rex v. JIuHul 
3 Car. P.211. 

Exposure of Children.]— A. wms convicted of 
the manslaughter of an infant female child, on an 
indictment wiiich stated the death to have been 
caused by exposure, wiiereby the child became 
mortally chilled, frozen, and benumbed Pleld, 
that as the death w’as attributable to an act of 
misfeasance, it wms necessarily implied that the 
child was of such tender age and feebleness as to 
be incompetent to take care of herself . Reg. v. 
Wate}% T. A M. 57 ; 1 Hen. C. C. 356 : 2 Car. k 
K. 864 ; 18 L. J., M. C. 53 ; 13 Jur. 133 ; 3 Cox, 
C. C. 300. 

If a person does an act towards another wdio is 
helpless, which must necessarily lead to the death 
of that other, the crime amounts to murder ; but 
if the circumstances are such that the person : 
could not have been awmre that the result would 
be death* that w’-ould reduce the crime to man- - 
slaughter, ])rovide< I that the death wms occasioned 
by an unlawful act, but not such an act as 
showed a malicious mind. Reg, v. Walterft, Car. ' 
& M. 164. 

If a w'oman leaves her child, a young infant, ' 
at a gentleman''s door, or other place wfiiere it is < 
likely to be found and taken care of, and the 
child dieh, it will be manslainthtcr only ; but if ■ 
the child is left in a remote place, where it is not ' 
likely to be found, c. g, on a Ijarren heath, and ’ 
the death of the child ensues, it will be murder, i 
II, 1 


tender years. The chikl died of confluent small- 
pox, and the prisoner, though able to do so, did 
not, owing to certain religious views he held 
employ any medical practitioner, nor afford to 
the child during its illness any medical aid or 
attendance. It wms proved that proper medical 
aid and attendance might have saved or pro- 
longed the child’s life, and wmnld have increased 
its chance of recovery, but that it might have 
been of no avail ; and there was no positive 
evidence that the death w*as caused or accelerated 
by the neglect to provide medical aid or attend- 
ance : — Held, that under the above circum- 
stances the conviction could not be sustained. 
R^g, V. 2Iorhg, 51 L. J., M. C. 85 ; 8 Q. B. D. 
574 ; 46 L. T. 2S8 ; 30 IV. E. 613 ; 15 Cox, C. 0. 
35 ; 46 J. P. 422. 

By 31 k 32 Vict. c. 122, s. 37, w^hen any parent 
shall wnlfully neglect to provide medical aid for 
his child, being in his custody and umler the age 
of fourteen years, wfliereby the health of such 
child shall be seriously injured, he is guilty of an 
oflence punishable summarily before justices, 
►‘since that statute, if from a conscientious reli- 
gious conviction that in answer to prayer Cod 
would heal the sick, and in obedience to the 
tenets of a sect called the Peculiar l'e<iple, and 
not from any intention to avoid the performance 
of his duty to his child, or to break the lawq the 
parent of a sick child, being one of such sect, 
while furnishing it wuth all neccs^arv fl)od and 
nonii^hment, refuse^ to call in medical aid, 
though w^ell able to do ^o, ami the child, in the 
opinion of the jury, dies from not having such 
medical aid, it is manslaughter. Reg, v. jJownefi, 
45 L. J., M. C. 8 ; 1 Q. B. D. 8 ; 33 L. T. 675 : 
25 W. E. 278 ; 13 Cox, 0. C. 111. 

^ Where, from a conscientious religious convic- 
tion that G-od wmuld heal the sick, and not from 
any iiiteiition to a'^'oid the performance of their 
duty, the parents of a sick child refuse to call in 
medical assistance, though W’ell able to do so, 
and the child consequently dies, it is not cul- 
pable homicide. R^^g. v. Wugstafe, 10 Cox, 0. C. 
530. 


Not Providing Pood and Necessaries.]— It is 
a misdemeanour to refuse or neglect to provide 
sufficient food or other necessaries for any infant 
of tender years, unable to provide fur and take 
care of itself (wdiether such infant is a child, an 
apprentice, or a servant wdiom the party is 
obliged by duty or contract to jirovide for), so 
as thereby to injure his health. Rex v. Friend, 
E. & E, 20. And see Rex v. Squire, 3 Euss. C. 
-k: M. 13. 

A parent wdio wilfully withholds necessary 
food from his child, with the wilful determina- 
tion by such withholding to cause the death.of the 
child, is guilty of murder if the child die-^. Reg, 
V. Comic, 10 Cox, G. C. 547. 

A parent wffio has the means to supply neces- 
saries, but wiio negligently, though not wilfully, 
withholds from a child food, winch, if adminis- 
tered, wmuld sustain its life, and the child conse- 
quently dies, is guilty of manslaughter. II, 

A single wmman, the mother of an infant child, 
w\as indicted for neglecting to provide it with 
sufficient food, the indictment alleging that she 
wms able, and had the means so to do. There was 
no evidence of the actual possession of means by 
the mother j but it was proved that she could 
have applied to the relieving officer of the union, 
and that if she had so applied, she would have 
been entitled to and would have received rdief 

48-2 
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adequate to the due support and maintenance of ] neglect to supply due care and necessaries, must 
herself and child Held, that the allegation in allege that it was the duty of the piisoner to 


the indictment was not supported by this evi- 
dence. V. Chandler^ Dears. C. C. 453 ; 3 C. 
L. E. 680 ; 21 L. J., M. 0. 109 ; 1 Jur. (x.s.) 
429 ; 3 W. E. 404 ; 6 Cox, C. C. 519. 


supply such care and necessaries. Beg. v. Fln^ 
horn^ 1 Cox, 0. 0. 70. 


429 ; 3 W. E. 404 ; 6 Cox, C. C. 519. Wife living Apart from Husband.]— Where a 

If parents have not the means of providing man and his wife aie living apart by mutual 
proper food and nourishment for their infant consent, he gi anting her a fixed allowance, which 
children who are incapable of taking care of is regularly paid, he is not prinia facie bound 
themselves, it is their duty to apply for the to supply her with shelter ; but if he is made 
assistance provided by means of the poor laws, acquainted with the fact that she is without 
Beg. v. Mablett., 5 Cox, 0. C. 339. shelter, and refuses to provide her with it, in 

A married woman who, having a child under consequence of winch her death ensues, semble, 
such circumstances, wnlfully neglects for several that he is guilty of manslaughter. Beg. v. 
days going to the union for the purpose of Plummet% 1 Car, ite K. 600 ; 8 Jur. 921. 


getting support for it, she knowing that such 
neglect is likely to cause the child’s death, is Duty of Mother to procure Midwife for 
guilty of manslaughter. Ih. Daughter.] — An unman led woman, eighteen 

Where any person undertaking the duty of sup- years of age, who usually supported her&elf by 
plying an infant with proper food and clothing, her own labour, being about to be confined, 
and furnished with the means of discharging that returned to the house of her stepfather and her 
duty properly, wilfully neglects to do so, with an mother. She was taken in labour (the step- 
intention to cause the death of the child, or to do father being absent at his woik), and, in con- 
it some grievous injury, and the child dies in con- sequence of the mother’s neglect to use ordinary 
sequence of such neglect, such person E gudty of diligence iii procuring the assistance of a mid- 
munler. Where the neglect is culpable only, and wife, the daughter died in her confinement, 
not malicious, such person is guilty of man- There was no pi oof that the mother had any 
slaughter. Wheie a parent supplies sufficient means of paying tor the services of a midwife : — 
food and clothing to another tor the purpose of Held, that "no legal duty was cast upon the 
administering to his child, and that other person mother to procure a mulwife, and therefore that 
wilfully withholds it from the child, and the she could not be convicted of the manslaughter 
parent is conscious that it is so withheld, and of her daughter. Beg. v. /ShepJurd, L. C. 147 ; 
does not interfere, and the child dies for want 31 L. J., M. 0. 102 ;"8 Jur. (N.s.) 418 ; 5 L. T, 
of proper food and clothing, the parent is guilty 687 ; 10 W. E. 297 ; 9 Cox, C. C. 123. 
of manslaughter. Beg. v. Bvhb, 4 Cox, C. 0. 

457. I Neglect by Master.] — If a master, by pre- 

A married woman cannot be convicted of the meditated negligence or harsh usage, causes the 
murder of her illegitimate child three years old, death of his apprentice, it is murder. Bt%‘ v. 
by omitting to supply it with proper food, unless Self, 1 Leach, C. 0. 137 ; 1 East, P. C. 226. 
it is .shown that her husband supplied her with Where a master culpably neglects to supply 
food to give to the child, and that she wilfully proper and sufficient food and lodging to a 
neglected to give it. Be.v y, Siundees, 7 Oiiw servant during a time when the servant is 

reduced to and in such an enfeebled state of 
A count charged a married woman with the body and mind as to be helpless, and unable to 
murder of her illegitimate child of three year'i take care of himself, or is under the dominion 
old, by omitting to supply it with sufficient foud, and restiaint of the master, and unable to with- 
and also by beating ; it was not shown that her draw himself from his control, and the servant’s 
husband had supplied her with food to give to death is caused or accelerated by such neglect, 
the child : — Held, that this count could nut be the master is guilty of manslaughter. Beg. v. 


supported. Ib. 


Smith, L. A 0. 607 ; 34 L. J., M.O. 153 ; 11 Jur. 


An indictment alleged in a first count that the (n.s.) 695 ; 12 L. T. 608 ; 13 W. E. 816 ; 10 Cox, 
prisoner unlawfully and wilfully neglected and C. 0. 82. 
refused to provide sufficient food for her infant 

child, "she being able and having the means to do Care of Aged Persons.] — On an indictment for 
so. The second count charged that she unlawfully the murder of an aged and infirm woman, by 
and wilfully neglected and ref used to provide her confining her against her will, and not pro- 
infaiit child with nece'.Hary food, but there was no viding her with meat, drink, clothing, filing, 
allegation^ that she had the ability or means to do medicines, and other necessaries, and not alio w- 
so. The jury found a verdict of guilty, on the ing her the enjoyment of the open air, in breach 
grouml that if she had applied (to the guardians) of an alleged duty ; if the jury thinks that the 
for relief she would have had it: — Held, that prisoner was guilty of wilful neglect, so gross and 
neither count was proved, as it was not enough wilful that they are satisfied he must have con- 
that she could have obtained the food on appli- templated her death, he will be guilty of murder; 

^ f n Itugg, 24 L. T. but if they only think that he was so careless 

iJi : 12 i ox, 0. C. 16-~0. C. R. that her death was occasioned by his negligence, 

An indictment against a woman for man- though he did not contemplate it, he will be 
slaiigUcer, ai iKigleetiug to supply an infant of guilty of manslaughter. Beg. v. Mai'Hott. 8 
tender age with sufiicieiit food, is bad, if it does Car. & P. 425. 

not «uite a duty to supply the child with food ; The prisoner, a woman of full age, was in- 
but. if the mdictment charges that the person not dieted for manslaughter. She lived and was 
supping with food was imprisoned by the party supported by the deceased, her aunt, who was 
accuseiyhat sufficiently sh(ws the duty to supply seventy-three. No one else lived with them. 
A ’ J jf* S Car. & P, 611. Eor some days before her death the deceased was 

An topiotment charging the prisoner witl^ the incapable throngh iEaess of moving about or 
wilful npurd# Of her child by and [ attending to her ivanis pt aeriethnee 



the prisoner during that time continued to live 
in the house, and to receive and use articles of 
food which were brought to the house; but she 
failed to supply the wants of the deceased, either 
as to food or the obtaining of medical or nursing 
attendance, or to make known the condition of 
the deceased to her neighbours. The death of the 
deceased was substantially accelerated by neglect, 
w^ant of food and of nursing and medical atten- 
dance ; — Held, that there was a duty implied by 
law on the pait of the prisoner to attend to the 
wmnts of the deceased, and that, the prisoner s ' 
failure to perform that duty having accelerated 
the death of the deceased, the conviction was 
right. Meg, v. Lu^tan, <>2 L. J., M. C. 86 : [1893] 

1 Q. B. 450 : 5 E. 248 ; 68 L. T. 420 ; 41 | 
W. E. 368; 17 Cox, C. C. 602; 57 J. P. 282— 
C. C. E. 


Believing Officer - Eefasal of Medical Assis- 
tance.]— The law imposes upon rehevmnf officers 
the duty and obhganon. in cases wheie bonl 
fide applications are made to them for medical 
assistance by destitute persons m cases of sud<len 
and urgent necessity, to give such assistance 
promptly, so that tlie mischief may be dealt with 
at an early stage. Where an application is made 
to a relieving officer for medical a^si^tance in 
a case of emergency, and death or bodily haim 
results from a refusal to giant such assistance, 
it is no answer to an indictment against the 
relieving officer for manslaughter or for causing 
bodily harm that the applicant was in employ- 
ment for wages or other hire or remuneiation, 'if 
at the time the application was made the appli- 
cant was, in fact, destitute of the means of pro- 
viding independent medical assistance. Meg. v. 
CuiUh^ 15 Cox, C. C. 746. 

i. Killing Officers of Justice. 

Illegal Arrest.] —Attempting illegally to arrest 
a man is sufficient to reduce killing the person 
making the attempt to manslaughter, though the 
arrest was not actually made, and though the 
prisoner had armed himself with a deadly v\ capon 
to resist such attempt, if the prisoner was m such 
a situation that he could not have escaped from 
the arrest ; and it is not necessary that he should 
have given warning to the person attempting to 
airest him before he struck the blow. M(\v v. 
Thompbon, 1 M. C. C. 80. See Meg. v. CaniL 
14 Cox, C. C. 314. 

Person aiding Constable in.]-— If a con- 
stable takes a man without wariant upon a 
charge which gives him no authority to do so, 
and the prisoner runs away and is puisued by 
J. S., who was with the constable all the time, 
and charged by him to assist, and the man kills 
J. B. to prevent his retaking him, it will not be 
murder, but manslaughter only : because, if the 
original arrest was illegal, th'e recaption would 
have been so likewise. Mej‘ v. Curvan^ 1 M. G. 
C. 132. See Meg. v. Porter,, and Mig, v. PhcljJb. 
infra. 

By Prisoner Escaping.]— If a man, having 
been lawfully apprehended by a police const tble 
on a criminal charge, uses violence to the con- 
shible or to anyone lawfully aiding or assisting 
him, which causes death, and does so with intent 
to inflict grievous bodily injury, he is guilty of 
nninler. M g. v. Porter, 12 Cox, G. G. 141. 

And so. if he does so only Mith intent to 


escape. But if, in the course Of the struggle, 
he accidentally causes an injury, it would be 
manslaughter. Ib. 

Warrant —Issued in Blank.]— A warrant leav- 
ing a })lank for the Christian name of the peison 
to be appieheuded, and giving no reason for 
omitting it, but describing him only as the son 
of J, S. L. (it appeared that J. B. L. had four 
sons, all living in his house), and stating the 
chaige to be for assaulting A., without particu- 
larising the time, jiLice, ur any other circum- 
stances of the assault, is too general and un- 
specific. A resistance to an arrest theieon, and 
killing the person attempting to execute it, will 
not be murder. Me,e v. Hood, 1 M. G. G. 281. 
S. T.,IIoi/e v. Mub/i, 2 Scott (N.n.) 86 : 1 Man. 
& G. 775; 1 Dunk. 15; 10 L J., M, C. 168: 
Me^‘ V. *SlocJdcg, 1 East, l\ C. 310 : JGu' v. Wifi- 
tvuP, 8 Term Eep. 454. 

Griveu to Constable’s Son.] — A constable, 

having a wan ant to apprehend A., gave it to his 
son, who, m attempting to ariest A., was stabbed 
by inm witii a knife which A. happened to have 
in his hand at the time, the constable then being 
m sight, but a quaiterof a mile offi : — Held, that 
his airest was ilk gal : and that, if death had 
ensued, this would have been manslaughter only, 
unless it was shown that A. hail piepaied the 
knife beforehand to resist the illegal violence. 
Me.v V. Patience, 7 Oar. ck P. 795. 

Informality of, Unknown to Prisoner.] 

— K.and I>. were arrested in England upon Irish 
wanants which were not b.acked in England, 
and which did not s[)ecify with what particular 
felony they weie charged. They weio brought 
before a magistrate and remanded. When being 
conveyed in a police-van through the streets of 
Manchester in the daytime, the now prisoners, 
armed with revolvers, attacked the van, the 
\)oIice-seig(‘ant in charge of it was shot by one 
of the piisoners, and K. and I). escaped. Upon 
the trial of the prisoners for wilful murder, it 
was contended that, the arrest of K. and D. being 
illegal by reasmi of the infoiniality of the war- 
rants, the offence committed arnoiiirted only to 
manslaughter : — Held, that in view of the facts 
that K. and D. had been for «^ome time in custody, 
that the informality of the wanants was unknown 
to the prisoners, and that they deliberately, and 
Avith premeditation, devised and carried out the 
attack which resulted in the death of the police- 
seigcaiit, the offence was niuider and not man- 
slaughter. M(g. V. AU(n. 17 L. T. 222. 

A police-officer is protected if he acts upon a 
warrant, even though th t v an ant is informal, 
and if he is killed hen so acting by a premedi- 
tated .attack, with a view to a lesciie, the crime 
will be murder, the proper couise being to apply 
to a court of law for a habe is corpus to have the 
prisoner discharged fiom custody. Ih. 

Ko Warrant— Felony.]— -Killing an officer will 
amount to murder, though he had no warrant, 
and was not present when any felony was com- 
mitted, but takes the paity upon a charge only ; 
and though such charge does not in terms specify 
all the particulars necc'-sary to constitute the 
felony. Me^is v. Ford, H. to E. 329. 

Killing an officer who attempts to arrest a 
man on a charge of felony will be murder, 
though the officer had no warrant, and though 
the man had done nothing tor which he was 
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liable to be arrested, if the man knoivs the in- 
diYidual to be an officer, though the officer does 
not notify to him that he has such a charge. 
Hex V. Woolnm\ 1 M. C. G. BU. 

Misdemeanour.] — A constable has no 

power to arrest for a misdemeanour under a w'ar- 
rant unless he has it with him at the time, and 
where resistance to an arrest cause's the con- 
stable’s death, it is not murder but manslaughter. 
jS/y/. V. flMpman, 12 Gon, C. C. 4. S. F., JR/vp 
V, Carey, 14 Cox, C. G. 214. 

Disorderly Conduct.]— A constable (not in the 
metropolis) is not acting in the execution of his 
duty in clearing a pabllC-ho^^e unless theie be a 
breach of the public peace therein or a danger 
of it. Hey. y Prehhle, 1 F. F. 325. 

A constable should not arrest a person for 
mere disoideily conduct uniebs he he on the 
point of committing a breach of the peace ; and 
force may be used to prerent such an arrest. If 
the force used be excessive and the constable is j 
killed, it will be manslaughter. If the constable 
has given up Ms intention of making the anest, 
and those using force to prevent the arrest know 
that it IS his intention, but continue their 
violence and the constable is killed, it is murder. 
Reg. v. Locldey, 4 F. .Sc F. 155. 

When Person found committing Offence.] — If 

the servant of the ownci of property found a 
party actually committing an offence against 7 
& 8'Gt‘O. 4, c. 2b, and appreheiulul bun under 
s, 63, and, while taking the party to a magistrate, 
such party killed him, this will be murder ; but 
if the servant either did not see him in the actual 
commission of the offence, or is taking him to any 
other place than before a magistrate, it wdli not 
be murder. Rix v. Curran, 3 Car. P. Sb? : ite 
V. Weir, I B. 6c C. 261. 

Stolen Potatoes in Possession.] —A p<»lice 
officer found N. with potatoes under liis slnit, 
wffiich had betm lecentiy dug from the giound, 
and apprehended him. Tin* puliceinan called 0. 
to assist him ; 0. did «o, and a lescue being at- 
tempted, 0. was struck by A., wdio went away, 
and 0. W'as afterwards killed by other poisons, 
who attempted the lesciic : — Held, that the 
police officer had no right to appi ehend N., ami 
that the killing of 0., therefore <lid not amount 
to murder. Reg. v. Pheljis, Gar. k M. 180 ; 2 M. 
0. C. 240. 

Apprehension of Poachers by Gamekeepers,]— 

Under b Geo, 4, c. 69, s. 2, a gamekeeper may 
apprehend poachers, though there are three or 
more, and found armed : for though s, 2 only 
authorises apprehending for wdiat are offence's 
under s, 1, and when there are three or more 
amed, they are punishable under s. 0 ; yet what 
is punishable under s, 9 is nevertheless air offence 
under s. 1, though the circumstances of aggra- 
vation make it liable to a greater ]>unisbment ; 
and if the gamekeeper is killed in the attempt 
to ap})reheud, tlie offender will bo guilty of mur- 
der, though the guim'keepcr had previously struck 
the offender, or any of hi'^ party, if he struck in 
self-defence only, and to dimmiBh the violence 
illegally used against him. and not vindictively 
to punish, Re,r v. Ball, 1 M. 0. C. 830. 

If a gamekeeper, attempting lawfully to appxe- ; 
bend a poaclier, is met with violencet in 
opposition to such violence, and In 
strikes the poacher, and then if kjj^ ^ 


poacher, it will be murder. Rex v. Ball, 1 M. 
C. C. 333. 

A servant of C. attempted to apprehend A., 
w’ho W'as out night-poaching in a wood, and the 
servant W'as killed by A. C. wms neither the 
ow'ner nor the occupier of the wood, nor the lord 
of the manor, G. having only the permission of 
the owner of the W'ood to jueserve game there : 
— Held, that this w'as manslaughter only in A. 
Rex V. Addin, 6 Car. k F. 388. 

If a seivant of A. (who is not lord of the 
manor) ffnds a night poacher on the lands of B., 
and pursues him w'lth intent to take him. this is 
such an attempt at an illegal anest, that if the 
j>oacher shoots the seivant w'ith the gun which 
he has in his hand, and kills him, tliis w'ill be 
manslaughter only. Rex v. Bavin. 7 Gar. & F. 
7S3. 

Prosecution must show Lawful Authority.] — 

Where a common soldier stabbed a sergeant in 
tlie same regiment wdio had arrested him for some 
alleged misdemeanour; — Held, that as the articles 
of war w’ere not piodimed, by winch the arrest 
might have been justiffed, it was only man- 
slauchter, as no authority appeared for the arrest. 
Rex V. )r/iithern. 1 East, F. 0. 29.5, 360. 

Knowledge or Notification that Person is an 
Officer.] — In order to make the killing of an 
officer of justice, w’hether he is authoiised in 
right of his office, or by w’anant, amount to 
minder upon his iiiteifeieiice in an affray, it is 
iieces«iaiy that he should ha^e given «ome notifi- 
cation of his being an officer, and of tlie intent 
with w'hich he inteifered. Rtx v. Gordon, 1 
East. P. 0. 315, 852. 

If a man knows that the person arresting him 
I is an officer, the latter need not notify the fact 
I to the former. Rex v. Woohner, i'M. C. G. 

} 334. 

I 

Manner in which Authority Exercised.] — If 

a per'^on is playing music in a public tlioiough- 
j faie, and thereby collects together a crow’d of 
I people, a isoliceman is justified in desiring him 
to go on, and in laying his hand on him and 
j '^lightly pushing him, if it is only done to give 
effect to his renumstiance ; and if the person, on 
so smalla pio'^ocutiun, stiikes the policeman wdth 
la dangeious weapon and kills him, it w’ill be 
minder ; but otlienvi^e. if the policeman gives 
him a blow and knocks him downi. Rex v. 
Hagan, H Car. k F. 167. 

If a police constable, on being sent for at a late 
' hour of the night to clear a beer-house, does so, 
and one of the persons, on leaving the house, and 
being told to go away, lefu^es to do so, and uses 
threatening language, the constable is justified in 
laying hands on him to remove him *, and if he 
cuts the constable with a knife, W'ith intent to 
do grievous bodily harm, this is a capital offence, 
and the fact of the constable having lai<l hands 
on the party, w'ould not have reduced the crime 
to man.slaiigditer, if death had eiiMiul Rex v. 
Hems, 7 Car. 6c P. 312. 

j. Killingr by Officers of Justice. 

NTo Means of Apprehension.]— It is no excuse 
for killing a man who was out at night dressed 
in white as a ghost, for the purpose of frighten- 
ing the neighbourhood, that he could not othot- 
v. ^ Q. k % 
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WitlLOUt Authority. ]— Two soldiers not be- 
longing to a recruiting party, wdio were in a 
public-house, wished to enlist M. and gave him a 
shilling for that purpose, and M. afterwards 
wishing to go away, an altercation ensued, and 
one of the soldiers stood at the door with his 
drawn sword and swore he would stab any 
person who attempted to come out. The landlord 
of the house was stabbed in the scuffle. It was 
argued that the soldiers had authority to enlist 
M., and that what was done was merely to pre- 
vent his re'^cue ; but it was held that they had 
no authority, and tlierefoi-e that it w'as murder. 
Heo) V, Loar/den^ E. E. 22S. 

To prevent Impressment.]— If a peiNon is im- ' 
pressed who is not a proper object of impressment, 
or if the impressment is made without any legal 
warrant, it is lawful for the party to make resist- 
sincc ; and if the death of the party impresbcd 
ensues it is murder. v. Dixon, 1 East, P. 0. 

313 ; E. & E. 53. S. P., Hex v. Dokohn, 1 East, 
P. 0.312. 

4. Indictment. 

IMCanner and Means of Death — Coroner’s In- 
quisition.] — A coroner’s inquisition is an indict- 
ment, within 24 & 25 Viet. c. 100, s. 6, and it is. 
therefore, unnecessary to set forth therein the 
manner in 'which, or the means by whicli, the 
death of the deceased -was caused. Dcy, v. 
Ingham, 5 B. & S. 257 ; 33 L. J., Q. B. 183 ; 10 
Jur. (N.s.) 908 ; 10 L. T. 456 ; 12 tV. E. 793 ; 9 
Oox, C. 0. 508. 

Before 24 & 25 Viet. c. 100, s. 6.] — An 

indictment for murder must have set forth par- 
ticularly the manner of the death, and the means 
l^y which it was efEected. Rex v. Shaewin, 1 
East, P. C. 341, 421. 

An indictment for murder, which stated 
wounds as contributing to the death, need not 
have stated their lengUi, depth, or bremlth. Rv,r 
V. Modeg, 1 iM, C, C. 97 ; 1 Lewin, C. C. 189. 
S. P., R(x V. Tomrnmui, 0 Car. -k P. 370. 

An indictment for murder must state that the 
prisoner gave the deceased a mortal wound. 
Ilex V. Lad, 1 Leach, C. C. 96. 

Where death proceeded from suffocation, by 
the swelling up of the passage of the throat, and 
such swelling proceeded fiom wounds occasioned 
b)y forcing thinub into the throat, the statement 
might be, that the things '^veie forced into the 
throat, and the deceased thereb}^ suffocated ; and 
it was not necessary to mention the immediate 
cause of suffocation, namely, the swelling of the 
throat. Rex v. Tije, E. & E. 345. 

A. was charged with suffocating B. by placing 
both her hamls about the neck of B. : — Held, 
that she might be convicted, if B. 'was suffocated 
in any planner, cither by A. or by any other 
person in her presence, she being privy to the 
commission of the offence. Rex v. Culhin, 5 Car. 
& P. 121. 

If the dt^ath of a deceased was charged to be 
by suffocai ion, by placing the hand on the mouth 
of the deceased, this allegation was made out, if 
the jury was satisfied that any violent means 
were used to sto]) the respiration of the deceased. 
Rex V. WatevH, 7 Gar. & P. 250. 

In an indictment for murder, an allegation 
tliat it was committed ‘‘with a certain sharp 
instrument, to the jurors aforesaid unknown,” 
was sufficiently certain, Bex v. Grounsell, 7 
Car. & P. 788. 


An indictment, which stated the death to be 
by striking and beating the deceased with a piece 
of brick, was not supported by proof that the 
prisoner knocked him down with his fist, and 
that the death was caused by the deceased 
striking his head by falling on a piece of brick, 
in consequence of the blow. Rex v. Belli/, Car. 
G. L. 75 ; 1 M. G. C. 113 ; 1 Lewin, C. C. 193 : 
Rex v. Weigleg, 1 Lewin, C. 0. 127. 

Or by proof that he knocked him down by a 
blow upon the head, and that he was killed by a 
mortal wound received by falling on the ground. 
Rex V. Tho7}ij)m)n, Car. C. L. 75 ; 1 M. C. C. 139 ; 
1 Lewin, G. 0. 194. 

An indictment charging that the prisoner a 
mubket loaded with gunpowder and a leaden 
bullet to, against, and upon M. G-., feloniously, 
Ac., “ did shoot, discharge, and send forth ; and' 
that he, with the leaden bullet aforesaid, out of 
the musket aforesaid, then and there by the 
force of the gunpowder so shot, discharged, and 
sent forth as aforesaid,” M. G. did strike, &c., 
was good, and the words ‘‘ sent forth,” and the 
other added wor<ls which did not occur in the 
usual forai, might be rejected as surplusage. 
Rig. v. Stolies, 2 Car. A K. 536 ; 17 L. J., M, C. 
116. 

In an indictment for murder by poisoning, it 
is sufficient, after alleging the administering the 
deadly poison, and the mortal sickness occasioned 
thereby, to aver, ‘‘of which said mortal sickness 
and distemper the ^aid E. S. died.” Reg, v, 
Sandy.% 2 ll. C. C. 227 ; Car. A M. 345. 

An indictment for manslaughter, that J. B. 
caused E. D. to become mortally sick, of which 
mortal sickness, especially of a mortal conges- 
tion qf the lungs and heart, occasioned by the 
means aforesaid, he died, properly charged a 
death from a mortal congestion caused by those 
means. Jleg. v. Ml is. 2 Car. A K. 470, 

In a count for murder, the death was stated to 
be by a blow of a stick, and, in another count, 
by the throwing of a stone. The jury found the 
prisoners guilty of manslaughter, generally, on. 
both counts, and the judges held the conviction 
right. Reg. v. O' Brian, 2 Car. A K. 115 ; 1 Den. 
C. C. 9 ; 1 Cox, C. C. 126. 

An indictment chaigcd A. with giving a 
mortal wound to (4. on tlie 27th of'^May, of 
which wound he died on the 29th of May T and 
that Y. and Z., on the day and year first afore- 
said, were present, akling and abetting A. the 
felony afoiesaid to do and commit. The jury 
found all the prisoners guilty of manslaughter ; 
and it was objected for Y. and Z., that the 
felony of A. 'wah not complete till the death of 
(-T. ; but the judges held the conviction right. 
Ih. 

A. and B. were indicted for the mui’der of C., 
by shooting him with a gun. In the first count 

A. was charged as principal in the first degree, 

B. as present, aiding and abetting him. In the 
second count, B. as principal in the first degree, 
A. aiding and abetting. The jury convicted 
both, but said that they were not satisfied as to 
which fired the gun : — Held, first, that the jury 
was not bound to find the prisoners guilty of one 
or other of the counts only, Reg. v. Domlm, 1 
Den. C. C. 52 ; 2 Car. A K. 382 ; 1 Cox, C. 0. 156. 

Held, secondly, that, notwithstanding the 
word “afterwards” in the second count, both 
the counts related substantiaEy to the ^ame per- 
son killed and to one killing, and might have 
been transposed witbbut any alteration of time 
or meaning. Ih, 
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• A. was indicted for the manslaughter of B. hj 

^ ' a ])low of a hammer. ]SIo proof wms gireii of the 

' , striking of any blow, only of a scuffle between the 

■ ’ parties. The appearance of the injury was con - 1 

sistciit with the supposition, either of a blow with I 
ahaiiimer, or of a push auainst the lock or the ; 
key of a door : —Held, that if it was occasioned 
by a blow’ with a hammer, or any other hard sub- 
stance held in the hand, it wns sufficient to sup- 
port an indictment ; but otherwi'-e, if it w as the 
result of a push against the door. UtA- x, MaHui, 

I j J 5 Car. P. 12b. 

In an indictment for manslaughter, it wms not 
ili '.i necessary to allege the causes merely nrtural 

' I j I wdiich conduced to the death of the paity : it wms 

■ . sufficient to allege truly the act wnth wdiich the 

prisoner wns chare:ed, if that act accelerated the 
death, Iie,e v. Well, 1 M. A Rob. 105 ; 2Lewun. 
m; C. C. 196. 

S Name of Deceased— When unknown.] — If the 

? 'I name of the party killed is not known, it may be 

I ” alleged to be a ceitain jierson to the juiois un- 

I , know'n. Ilex v. Clark, 11. 6: R. Bob. 

1 C. w’as indicted for niaiisl lughter, in killing 

i “ a wminan. whose name to the jiir < n s is unknown.’' 

C. cohabited w ith the w’oman, and sometimes said 
I I that she w’as his wife, and sometimes that she wns 

I not ; and none of the witnc''ses had heard her 

called by any name : — Held, that, if the jury was 
satisfied that the deceased wns not the wife of the 
])risoner,and that the name of the deceased could 
not be ascertained by any leasonahle diligence, 
the description of the deceased wns pioper ; hut 
that, if the jury should think that the tleceased 
was the wufe of the prisoner, the description wras 
bad ; for, although there was no evidence of her 
Christian name, she was entitled to the surname 
of C., as being that of her husband. II eg, v. 
CiimjihtV, 1 Car. (k K. b2. 

Accounting for Omission.] — An indict- 
ment for child murder is bad for not stating the 
name of the child or accounting for the omission. 
Hg. V. IlieJir, 2 M. Rob. 302. 

Illegitimate Child.] — A bastard must not 

be desci’ibed ]>y his mother’s name, till he has 
gained that name by reputation. Ilex v. Clark ^ 
R. & R. 358. 

p>‘ Where a deceased illegitimate child had not 

been baptized, but the mother had, on tw’o occa- 
sions, called it Mary Anne, a witness stating that 
the putative father had said he wms a Baptist : — 
Held, that it w’as rightly described as a female 
child whose name w’us unknown. Ile,e x. Smith, 
6 Car. & P, 151 ; 1 M. C. C. 402. y. P., Ilex v. 
Poultoii, 5 Car. A P. 329. 

In an indictment for the murder of a bastard 
child, the absence of a name is sufficiently ac- 
counted for by the child being described as “ lately 
I before born of the body of J. H.” Rea. x. Hogg. 

2 M. & Hob. 380, 

Indictment stated, that the prisoner, a single 
woman, on the 27th August, 1844, brought forth 
a male child alive ; that she aftetwaids, to wnt, 
on the day and year aforesaid, killed this child. 
Objection, that the indictment ought to have 
stated the name of the child, or that its name 
was unknown to the jurors, overruled at the trial, 
on the grouial that there was no presumption, 
from the mere fact of biith, that the child had a 
hame, it being a bastard ; that the indictment 
no pregumption of its haying acquired a 
name by reputation or baptm ; th^t m Wt- 


meut that the name wms unknowni implied the 
ac piisitioii of some name: — Conviction held 
right. Reg. v. }VilJis,l Den. C. C, 8b ; 1 Car. & 
K. 722 ; I'Cox, C. C. 136. 

An indictment for murder oi a bastard child 
described as Harriet Btvoud is not sustained by 
proof of a child christened Harriet, and only called 
by that name, thfmgh the mother's name wms. 
Stroud. The proper desciiptioii is Harriet. A 
child “* W’■h^>^e name is to the jurors unknowni 
is not good, because the ninie of Plarriet wms 
knowm. Reg. v. Strovd, 2 M. C. C. 27b ; 1 
Car. & K. 187. See Reg. x. Drake. 4 Cox, C. C« 
333. 

An indictment charged the prisoner with the 
murder of William Scarborough, who was the 
infant illegitimate sun of the prisoner, Sarah 
Scarlioroiigh ; it wms piuved that the child w’as* 
called William and Coley, and on tw'o occasions 
in his mother’s prc'^ence as William Scarborough; 
it did not appear that the child had been bap- 
tized : — Held evidence to go to the ]ui’y that the 
deceased acquired the name by leputation. Reg- 
X. Searhoroagh. 3 Cox, C. C. 72. 

Proof.] — An illegitimate child, six weeks 

i old, baptized on a Sunday, and from that day to 
the following Tuesday called by its name of 
ba})tism and its mother's suniarao, is sufficient 
evidence to w’arrant the piry m timling that the 
deceased wms properly described ])y those names. 
Reg. X. Eranb, 8 Car. & P. 76,5. 

An indictment charged the murder of Eliza 
Waters. Toe deceased wms the illegitimate child 
of the prisoner, wdiose name wms Ellen Waters ; 
and a witness said, on the tiial, The child was- 
called Eliza ; I took it tube baptizc<l, and said it 
W’as Eleanor Wateis’s child — Held, that it wras- 
not sufficient proof that the surname of the de- 
ceased was Waters. Rex x. 1 M. C. C. 

457. 

Tluhaptized Child.] — Not named is a good 

description of an unbaptized infant child in an 
I iiuhctmeiit for its murder. Reg. v. 2 

Car. & K. 864 ; 1 Den. C. C. 356 ; T. .k M. 57 ; 
18 L. J., M. C. 53 ; 13 Jur. 130 ; 3 Cox, C. C. 300. 

' But not bapt zed would be insufficient. 11^ 
j S. P., IDg. V. Rhss, S Car. ck P. 773. 

Averment of Malice.] — The indictment must 
state, that the act by wdiieh death ensued wag 
done of malice aforethought. Rtx v. Xichohenj 
1 East, P. C. 346. 

Negligence— Averment of Omission.]— In an 

indictment for manslaughter it is not necessary 
that it should specifically charge that it was by 
an act of omission. Reg. v. Smith. 11 Cox, C. C. 
210 . 

Negligence of Railway Signalmen.] — In an 

indictment for manslaughter by neglect to give 
a propf*r signal to denote the obstruction of a line- 
of raihvay, wdiereby a ccdlision took place and a 
passentrer was killed : it was charged that the 
prisoner’s duty w’as to atteiul to the proper work- 
ing of the signals according to the rules; — HekU 
that it W’as not necCvSsary to set out the rules. 
Reg. V. Ptrgeter. 3 Cos, C. C. 191. 

An averment that it was the prisoner's duty to 
signal an obstruction, and that there was an ob- 
struction which the i>riBoneT neglected to signal,, 
was a sufficient description of the otooe. I'fy. 

A connt char|fn| boih % neglect to give 
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right signal and the giving of a wrong signal, is , that, upon tho fact of the killing being proved, 
not bad for duplicity. Jh. it was cast upon the prisoner to show that he 

It is sufficient to charge that the prisoner neg- had u^ed tlue and proper care in driving the cab, 
lected and omitted to alter the signal without Iteg. v. CacendUli, Ir. E. 8 C. L. 178. 
stating more particularly which was the specific 

alteration which he so neglected to make. Ih. Proof that Deceased was an Apprentice.] — An 

indictment for manslaughter stated iii a first 
^ Negligence by Medical Practitioner.] — An in- count, that thedeceased was the apprentice of the 
dictment against a medical practitioner charged prisoner, and that it was the duty of the piisoner 
that he made divers assaults on the deceased, a to provide the deceased with proper nourishment 
patient, and applied wet clothes to his body and and medicine, and charged the death to be from 
caused him to be put in baths Held, that this neglect. A second count charged that the de~ 
was a proper mode of laying the ofience, although cea^'Cd, •• so being such appi entice as aforesaid,” 
all that was done was by the consent of the was killed by the prisoner by over- work and beat- 
deceased ; and that the indictment need not ing. No evidence was given ot any indenture, 
charge an undertaking to perform a cure, and a but a witness proved that the prisoner told himi 
felomous breach of duty. y. EllL%2 Onw k that the deceased was his apprentice Held, 

that this was sufficient proof of the allegation of 
^ the apprenticeship in the second count, but not 

Allegationof Duty.]— Where an engineer who of that in the first count. R-ci, y. Cnimpton^ 
had charge of an engine which was worked for Car. ck M. 597. 

the purpose of keeping up a su^iply of pure air Semble, that where the charge is, that the pri- 

in a mine neglected his duty, so that the engine soner received a child as an apprentice, an mdict- 
stopped, and the mine theieby became charged ment, importing that a former master, with the 
with foul air, which afterwards exploded and child’s consent^ bound the child to the prisoner, 
caused the death of one of the miners ; — Held, will be sufficient evidence of the receiving as an 
that the engineer could not be convicted of man- apprentice, though such indentuie is executed by 
slaughter on an indictment which did not allege a stranger as trustee for the former master, and 
a duty in him which he had neglected to per- not in the former master s name. Rc.c v. Friend^ 

form. Reg, v. Barrett^ 2 Car. K. 843. E. & E. 20. 


Offence committed on High Seas or Abroad.] — 

On a charge of minder on the high seas, on 
board a British ship, afloat ; the deceased having 
been thrown out of a foreign ship in a foreign 
port, the question whether all these facts must 
not be averred in each count of the indictment, 
in order to give a judge sitting under an ordinary 
commission of oyer and terminer and general 
gaol delivery jurisdiction to try the offence, as it 
arises on the record, is a point which will not be 
reserved for the Court of Criminal Appeal. Reg, 
V. JlenJmm, 1 F. ck F. 309. 

An indictment on 33 Hen. 8, c. 23, for the 
murder of one British subject by another in a 
foreign state, stating that the person murdered 
was at the time in the king’s peace, was sufficient 
to show that he was a British subject. Rctt v. 
JSawger, E. A E. 294 ; 2 Gar. k K. 101. 

Amendment.] — A woman, charged with the 
murder of her husband, was described as A., the 
wife of J. 0., late of the parish of S., in the 
county of W., labourer. The judge ordered this 
to be amended, by striking out the word wife, 
and inserting the word widow. Reg, v. OreJiard, 
8 Car. k F. 565. 

5. Evidence. 
a. G-enerally. 

Onus of Proof of Mitigation.] — Wheie it 
appears that one peiNon’s death is occasioned by 
the hand of another, it is for that other to show, 
either by evidence or by inference fiom the 
circumstance of the case, that his offence is of a 
mitigated character, and does not amount to the 
crime of murder. Me,e v. Grceuacre, 8 Car. B. 
35. 

A man was indicted for the manslaughter of a 
woman by (hiving a cab over hei in a public 
street, and his defence was that he had used due 
and proper care in driving the cab upon the 
occasion in question Held, that the burden of 
proving negligence did not lie on the mown, but 


Proof that Deceased was a Constable.] — On an 
I indictment for the murder of a constable in the 
I execution of his office, it is not necessary to pro- 
duce his appointment : it is sufficient if it is 
pro\ ed that he was known to act as a constable* 
Re.e V. Gordon, 1 Leach, C. C. 515 ; 1 East,?. C. 
312. 

Everyone Present should be called by Pro- 
secution.] — On a trial for murder, every person 
who was present at the time of the transaction 
which gives rise to the charge ought to be called 
as a witness on the part of the prosecution ; for, 

. even if they give different accounts, the jury 
should hear their evidence, and draw their own 
conclusion as to the truth. Reg, v. Holden,^ 
8 Car. ck B. 606. 

Proof of Death of Deceased.] — On the trial of 
an indictment for murder, the death of the 
person charged to have been killed may be 
collected from the circuinstaiiees, if incapable of 
being proved by other evidence. Rex v. llhid- 
marsh, 2 Leach, C. C. 569. 

As where the dect'asecl was thrown overboard 
into the sea, and never heard of aiterwards. Ih. 

Although it is necessary, in a case of murder* 
that there should be evidence that the body found 
IS the body of the murdered per-on, the circum- 
stances may be sufficient evidence of Identity* 
Reg, Y. Cherertm, 2 F. & F. 833. 

A girl was indicted f< >r tho murder of her child, 
aged sixteen days. She was proceeding from 
Bristol to Llandoyro, and was seen near Tintern, 
with the child in her arms, at 6 p.m. ; she arrived 
at Llandogo between 8 and 9 p.ni., without the 
child. The body of a child was afterwards 
found in the river Wye, near Tintern, which ap- 
peared not to he the child of the prisoner 
Held, that she must be acquitted, and that she 
could not by law either be called upon to account 
for her child, or to say where it was, unless there; 
was evidence to show that her child was actually 
dead. R^g. v, 8 Car. k P. 501. 
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Circumstantial Evidence.] — ^Where a cliarge of 
murder depends upon circumstantial evidence, it 
ought not only to be consistent with the prisoner’s 
guilt, hut inconsistent with any othei* rational 
oonclusion. lle^r v. IliHhjc^ 2 Lewin. C. 0. 227. 

On a charge of murder, the deceased having 
been found tied hand and foot, and with some- 
thing forced into the throat, apparently to pre- 
vent any outcry, liut which had caused suffoca- 
tion, and the state of the premises «.liow’iDg that 
a burglary had been committed ; and the 
evidence against the prisoner being a chain of 
circumstances tending to identify him as one of 
two persons employed in the bnrularv, the jury 
was directed, that, if satisfied that the prisotier 
was engaged m the burglary, and a parly to the 
violence on the peisuu of the deceased, they 
should ffnd him guilty of the murder. JRctj. v. 
Franz^ 2 & F. .jbO. 

-Exhaustive Process of Proof.] — On an 


indictment tor manslaughter by causing a fire, it 
is necessary, m order to snstain the case by an 
exhaustive process of proof, to show that the fire 
could not have arisen from any other cau^e than 
that charg(‘(l ; it is necessary to leave no con- 
.siderable interval of time in which some other 
cause imeht have acted, lietj, v. Gardner^ 1 F. j 
^ F. 6(39. 

Intent to Kill another Person. ]~Althottgh, 
where it is clearly proved that the prisoner wil- 
fully gave the fatal blow, it is not necessary to 
show motive or personal malice, or a particular 
intent to kill the deceased ; and if lie killed A., 
meaning to kill B., it is clearly murder ; yet, 
where it is a main part of the proof that he 
killed the decease 1, that he meant to kill some- 
one else, it is essential to prove that he had an 
intent to kill such other peis m. and that such 
person was or might be supposed to be at or near 
the spot, at or about the time of the fatal blow. 
llaj, V. Cleanj^ 2 F. tk F. 850. 

Sufficiency of Proof,] — An allegation in an 
indictment, chaigmgthat the death of a peison 
was ctmseil by a plaister made and applied by 
the prisoner, is sutficiently proved by showing 
that throe plaisteis ivere applied, ami that two 
of them were applied by the prisoner, and the 
third made from materials furnished bv the 
prisoner. v. Hinllev, 5 Car. A P. 333. ‘ 

An indictment charged that the death of rhe 
deceased was caused by a mortal w'ouml of the 
head, inflicted with a swingle. It was proved 
that the death was caused by a blow’ on the 
head by a piece of wood, and that the external 
skin was not broken, but that there wms extrava- 
sation ^ of blood, pressing on the brain, and a 
collection of blood between the scalp and 
the brain. The surgeon stated this to be a 
contused wound, with effusion of bloo<l Held, 
that the evidence supported the indictment. 

V. Waman, 2 Car. K. 195 : 1 Den. C. C 
103. 

Admission of Prisoner. ]~The evidence 

against a prisoner charged with manslaughter 
was an admission on his part, that, unfortunately, 
he was the man who shot the deceased ; and the 
fact that, on their c<>ming together, apparently 
mot in ill-humour, from the South Metropolitan 
^ ^ where tlie prisoner was a watchman, 

4 wlt^kh the deceased had no eonneoMdiiu ^ 

the. 

''''''' 'i '■ i ' i , f J 


miml, don’t let me see you on my premises any 
more.” At the time this wms said, the wound 
had been given of which the deceased eventually 
died ;-~Held, that, m point of law, the evidence 
was sufficient to sustain the charge. MeAf v, 
MopyUon, 8 Oar. ik P. 22. 

b. What Admissible. 

To show Danger of Violence, or Eeasomahle 
Apprehension of it.] — Cn an indictment for 
miirdei, the death having been caused by shot 
from a gun in the hands of the prisoner, evidence 
offoi-mer threat-^ by deceased of deadly violence, 
with words and circumstances on the occasion in 
question likely to provoke similar threats, re- 
ceived as evidence of danger to life, of serious 
violence or reasonable apprehension of it, on the 
occasion, such as might excuse or justd’y recourse 
to a loaded firearm in belf-defence. Jtry. v. 

14 (Jox, C. C. 346. 

On a trial of a husband for the murder of his 
wife by the use of a knife on her assaulting him, 
evidence of former attacks by her upon him were 
allowed to be given as showing the nature of the 
assault tile prisoner had reason to apprehend. 
Beg. V. Hojyliins, lU Cox, C. 0. 229. 

Previous Expressions of Bad Feeling.] — Ex- 
pressions denoting a bad feeling towards the 
deceased, made use of some time before the 
crime is committed, are admissible, but the jury 
must icceive them with great caution. Beg. v. 
Ilagun, 12 Cox. C. C. 357. 

A. hires H. to murder P.— Evidence that H. 
murdered P. when A. charged with Murder of 

H.] — A. was indicted for the murder of H. It 
was opened, that A., haying malice against P., 
had hired H. to minder him, and that H. did so ; 
but that H. being detected, A. had murdered H. 
to prevent a discovery of his (A.’s) guilt respect- 
ing the murder of P. Evidence was given of 
expressions of malice used by A. towaids P.: — 
Held, that the prosecutor might also give evi- 
dence to show that H. was in fact the person by 
whom P. had been murdered, Bew v. Cleicenj 
4 Car. k P. 221. 

Evidence of res gestae.] — A man was indicted 
for the wilful murder of Jane Maria Clousen. 
The murder was committed on the night of the 
25th or the morning of the 26tii of April, 1871, 
at Eltham. The deceased was discovered in a 
dying state in Kidbrooke-lane. She had lived 
in the prisoner's family, and suspicion attached 
to him. One of the witnesses, Fanny Hamilton, 
called by the prosecution, proved that for ten 
days prior to the 25th of April, the deceased had 
lodged in her house, that on the evening of that 
day she went out in her company, and that 
after walking about for some time, they parted, 
when the deceased told her where she was going. 
It was proposed by the counsel for the crown to 
ask the question, What did she say to you ? ” 
To this the prisoner’s counsel objected, on the 
ground that whatever W’as said was said in the 
prisoner’s absence, and he had no means of cross- 
examining upon it. It was thereupon contended 
by the counsel for the crown, that it was a 
declaration so far accompanying the act itself 
as to render it part of the res gestse : the jndgo 
refused to permit the question to be put; Mm. 
V. JPo&h, 13 Cox, C. 0. 172. n. S. P., Meg, v, 
Wmnmriglvt^ 13 Cox, C. C. 171. i 
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A. was eharc^ed with manslaughter, in killing 
B., by driving a cabriolet over him. C. saw the 
oabriolet drive by, but did not see the accident, 
and immediately afterwards, on hearing B. groan, 
'C. went up to him, when B. made a statement as 
to how the accident had happened : — Held, that 
this statement, being made at the moment of the 
accident occurring, v as receivable on the trial of 
A. for the manslaughter of B. v, Foitfpp, 6 

Oar. P. 325. 

Statements made by the deceased to the first 
person who comes up after ho has been bounded, 
are admissible as part of the los gesta?. The 
deceased died from tlie effects of a wound on 
his head, infiicted by a stick. A giil in the 
neighbourhood hcar(l a cry, and coming out 
found the deceased standing with his cap in bis 
hand, and apparently weak and injured. The 
deceased did not survive more than a few hours : 
— Held, the statement made by the deceased to 
the witness immediately on her coming up, com- 
plaining of the injury, was admissible in evi- 
dence, being part of the I’es gc^t^e. v. 

Zunntj^ G Cox, C. G. 477. 

On an indictment for murder, it appearing 
that the deceased, with her throat cut thiongh, 
came suddenly out of a room, in which she kl t 
the prisoner, who also had his throat eut, and 
was sjiecchlcss, and that she said something 
immediately after coming out of the room, and 
a few minutes before she died — the question 
being whether murder or suicide : — Heltl that 
her statement was not admissible as part of the 
res gestai. v. BedinqUeld, 14 Cox, 0. C. 

S41. 

On a trial for murder alleged to have been 
committed on the 2Hh. ^emble that evidence of 
acts dune by the [iii'-oner on the 13th, unaccom- 
panied by any declaiation to explain them, is 
not admissible, Feg. v. Jlohha, 0 Cox, C. C. 
223. 

On the trial of a husband for the murder of 
ids wife, a neighbour swoiethat a week before 
it was eommitled the wife had visited her house, 
bringing an axe and a carving-knife, and gave 
them to her to take care of : — Held, that the 
evidence of what was «aid by the wnfe to the 
witness on handing to her the instruments was 
admissible. Big. v. Bd wards, 12 Cox, C. 0. 
23n. 

A witness being called to prove that ho manu- 
factured certain gi cnades. by which the death 
in question had been caused, can be asked the 
nameyf the peison who gave him the order for 
them, even though it had not then been shown 
that the poison oideriiig them and the prisoner 
wxn-e connected. Beg.\, Bernard, 1 F. k F. 
240. 

Statements and Eeports made in Absence of 
Prisoner.] — When the deceased person, a con- 
stable, in the course of his duly, made, shortly 
before his death, and in the absence of the j 
accused, a verbal statement in the nature of a : 
report to his su})erior ofiicer (an inspistor of i 
police), as to wdiere the deceased was going, and | 
what he was going to do, such report lx ing 
material for the case of the crown : — Held, that 
such statement and report w'cre admissible for 
pfOse^ution, Beg, v. Burliley, 13 Cox, G. C. 

j indictment for murder, statements 

made by ti^e deceased in the absence of the 
prisoner, ar^ admiasible as evidence of the bodily 
condition o| ifie deceased, so far as they relate to 


symptoms contemporaneous with the making of 
the statement, in order to piove that her death 
resulted from the condition she was then in. 
Such statements are how'ever inadmissible as far 
as they narrate the cause of the symptoms, and 
cannot be given m evidence to prove that the 
condition of the decea«;ed was caused by the act 
of any particular person. Beg. v. Gloster, Ifi 
Cox, C. C. 471. 

In a case of manslaughter, it w'as proved that 
the ckceasetl w'as at an inn for three days, and 
I that the innkeeper asked him what his name was, 
j and that while there lettcns arrived at the inn 
directed in that name, which letters wore de- 
liveied to the deceased, and leceived him : — 
Held, that the innkeeper might be asked wiiat 
name the deceased gave. Brw v. Tmnnins, 7 
Oar. & P. 409. 

On a trial for murder by poisoning, statements 
made by the deceased in a conversation shortly 
hefoie the time at w’hich the iioisoii is .supposed 
to have been admmisteiecl, aie evidence to prove 
the state of his health at that time. Beg. v. 
Johnson. 2 Car. K. 354. 

Evidence of other Cases to Negative Death 
by Accident.] — Where a w’oman was charged 
with the murder of hei son by poison, and the de- 
fence wms, that his death resulted from an acci- 
dental taking of such poison, evidence to prove 
that tw’o other children of hers, and a lodger in her 
house, had dietl prcviomly to the present charge 
from the same poison, w'as held to be admissible. 
J/eg. V. Cotton, 12 Cox, C. C. 4ii0- 

llpon the trial of a woman for the murder of 
her infant by suffocati<m in be<l, evidence to 
prove the pievious death of her other children at 
eaily ages is admissible, although such evidence 
does not show' the causes from which those 
children died. Beg. v. Boden, 12 Cux, C. C. 
630. 

Upon an indictment for minder by poison of 
S. in October, 1877. evidence is admissible of the 
previous and subsequent deaths of J. and L., 
under like ciicimistances and from similar symp- 
toms, to show' that the poisoning W'as not acci- 
dental. Beg. V. Heesom, 14 Cox, C. C. 40. 

Wheie it is pi owed that a motive for the <leath 
of S. might exist, by the fact of the piisoner 
I having insured the life of 8. m a benefit insur- 
^ ance society, evidence may also be given upon 
the same indictment that there might be an 
equal motive for the deaths of J. andL., byshow'- 
ing that they also were each of them insured by 
the prisoner in the same orkiii'lred societies. Ih. 

On an in<lictment against a w'oman for the 
minder of her husband by arsenic, in September, 
evidence w'as tendered on behalf of the prosecu- 
tion of arsenic having been taken by her two 
sons, one of whom died in December and the 
other in March subseriuently, and ako by a third 
son, w'ho took ar-^emc in April following, but 
did not (lie. Proof W'as given of a similarity of 
symptoms in the four cases. Evidence was 'also 
tendered that she lived in the same house with 
her husband and sons, and that she prepared their 
tea, cooked their victuals, and distributed them 
to the four parties : — Held, that this evidence 
W'as admissible for the purpose of proving, first, 
that the deceased husband actually died of 
arsenic ; secondly, that his death was not acci- 
dental ; and that it was not inadmissible by 
reason of its tendency to prove or create a 
suspicion of a subsequent felony. J^w.v. Geer inn, 
18 L. J., M. a 215. 
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grenades, evidence of the death and wounds 
suffered by others at the same time is admissible 
to show the character of the grenades. Iteg, v. 
Benianl, 1 F. & F. 240. 


On an indictment for the murder of A., evidence 
is not admissible that three others in the same 
family died of similar poison, and that the 
prisoner was at all the deaths, and administered 
something to two of these patients. v. 

Windinv. 8 Cox, C. C. 397. 

Upon the trial of a husband and wife for the 
murder of the mother of the former by adminis- 
tering arsenic to her, for the puipose of rebutting 
the inference that the arsenic had been taken by 
accident, evidence was admitted that the male 
]n'isoner’s first wife had been poisoned nine 
months previously ; that the w'onian who waited 
upon her and occasionally tasted her food, showed 
symptom^ of having taken poison ; that the food 
was always prepared by the female prisoner ; j 
and that the two prisoners, the only other 
pel sons in the house, were not affected with 
anv symptoms of poi'-on. Big, v. Garner.^ 4 
346. 

F. and H. w^ere jointly charged upon an indict- 
ment for the minder of the husband of H., with 
causing his death hy the administration of 
arsenic. Evidence having been given that the 
deceased had died from arsenic, and ha<l been 
attended by the })risoners : — Held, that it wms 
competent for the prosecution to tender evidence 
ot other cases of persons who had dieil fiom 
arsenic, and to whom the prisoners had access, 
exhihitmg exactly similar symptoms before death 
to tho>e of the case under consideration, for the 
purpose of showing that this ]>articular death 
arose fiom arsenical poisoning — not accidentally 
taken, but designedly administered l)y someone. 
Such evidence, liowevei, is not achnisNible tor the 
purpose of establishing motives ; though the tact 
that the evidence offeied may tend indirectly to 
that end is no ground for its exclusion. The 
tiue pniiciple on wdiich the admissibility of all 
such evidence rests is that laid d<»wm in Beg. v. 
Geti'utg (18 L. J., M. C. 215). Beg. v, IF/zosZe/o 
(8 Cox, C. C. 397) commented on and dis- 
approved. Bug. V. Fhi/inagan.) 15 Cox, C. C. 
403. 

The (iuestion being wdiether A. murdeied B. 
(an infant), ado[)ted peimanently by him on 
ceitain reprcbentations in consideration of a fee 
ot 3/., and the body of the infant being sub- 
se<iUently found buried in a garden belonging to 
A. : — Evidence of previous permanent adoptions 
with similar ret>resentatioiis and on similar m- 
acleqiiate terms is lelcvant to the issue. Evidence 


c. Dying* Declarations. 

In Favour of the Accused.] — Dying declara- 
tions may he given in evidence in ta\our of the 
accused. Be.e v. Scu'fe^ 1 M. ik; Bob. 551; 2 
Lewiii, 0. C, 150. 

As to Contents.]— ISiothiiig can be evidence in 
a declaration in articulo mortis which would 
not be so if the party was examined. Be,i v. 
S Hers, Car. C. L. 233.*' 

Credibility of.] — A dying declaration Is equal,, 
in point of sanction, to an examination on oath, 
but the opportunity of investigating the truth i& 
very different. Bex v. AAlitofi^ 2 Lewin, C. C. 

147*'. 

Question of Admission for the Judge.] — 

Whether or not dying declarations w'ore made 
under an apprehension of danger, must be deter- 
mined by the judge, in order to receive or reject 
the evidence ; and not by the juiy after the 
evidence is received. Bex v. 1 East, P. C. 
357. S. B.. Bex v. Wellhmrn. 1 East, B. C. 358 
Bex T. IIueh% 1 tStark. 523 ; 1 Leach, 503, n. 

Eepetition of Prior Inadmissible Statement.] 

— statement made by the deceased under cii- 
cuiiibtanees which would not lender it admissible 
as a dying declaration, becomes admissible as. 
such if lepeated m his presence and at liis request 
by the person to whom it wms previously made 
and assented to by the deceased who had then 
ahaiKloiied all hope. Beg. v. Steele^ 12 Cox. 
C. 0. 168. 

Made in Answer to Questions.] — It is no ob- 
jection against a declaration m articulo mortis, 
that it wms made in answer to questions put to 
the deceased bj" the surgeon, and not a continuous 
statement made hy the deceased. Bex v. Fugent, 
7 Car. ic P, 238. 

It IS no objection to the admissibility of a 
dying declaration that it ivas made in answ^er to 
leading questiuiis. Beg. v. Smith, L. ^ 0. 607 ; 
34 L. J., M. C. 1,jB ; 11 Jur. (N.S.) 695 ; 12 L. T. 


that the bodies of other infants had been found | 609 ; 13 W. Bv. 816 ; 10 Cox, C. C. 82. 
buried in a similar maimer to that of B. in 
gardens belonging to A. is relevant to the issue. 

Makln V. Att.-Ggii. for Xew South WrAeu, 63 L. J.. 

B. C. 41 ; [1894] A. C. 57 ; 6 R. 373 ; 69 L. T. 

778 ; 17 Cox, C. C. 704 ; 58 J. B. 148— P. C. 


Former Cases Treated by Surgeon.] — On an 

indictment for manslaughter, by reason of gross 
negligence and ignr»rance in surgical treatment, 
neither on the one side nor the other can evidence 
be gone into of former cases treated hy the 
prisoner, but witnesses may be asked caii<-d 
fecientiffi their O]>imon as to'liis skill. Beg. v. 
Whitehead^ 3 Car. K. 202, 

Bvidence as to Effect of Noxious Substance.] 

-—On m indictment for manslaughter, where 
dftith is occasioned by the application of 
a lotio^ to the skin, evidence may be given of 
^“'■'#1 of the lotion when appliecl to other 


Whose Beclarations Admissible.] — The de- 

claiatiou of a convict at the moment of execution 
could not be given in evidence as the declaration 
of a dying man. fur, being attainted, his testi- 
mony could not have been receivecl on oath. 
Bex V. Drummond, 1 Leach, C. C. 337 ; 1 East, 
B. C. 353, n. But §ee 6 7 Viet. c. 85. 

A declaration in articulo mortis, made by a 
child only four years old, is not admissible on the 
tiial of an indictment for the murder of such 
child ; ]>ecause a child of such tender years 
cannot have that idea of a future state which is 
necessary to make such a declaration admissible. 
Bex V, Bdaf 3 Car. (k B. 598. 8ee Beg. v- Per- 
hi Hu, 9 Car. B. 395. 

On what Charges Admissihle.]— It is a general 
imle in criminal caseh, that dying declarations^ 
are admissible onlv where the death of the de- 
; ceased is the subject ot the chatge, aud 
^ oi the 

I./. .4,,' « it. PiJ , V t 




CEIMINAL 


Against the Persons of Individuals. 


<lying declaration ; therefore, where a defendant 
tad been convicted of perjury, and obtained a 
rule nisi for a new trial, pending which he shot 
the prosecutor, and on showing cause against the 
rule for a new trial, an affidavit of the dying 
declarations of the prosecutor, relating to the 
tiansaction out of which the prosecution for 
perjuiy arose, was produced : — Held, that it was 
inadmissible. Iie.v v. Mead^ d D. R. 120 ; 2 B. 
sb: 0. 605 ; 26 R. R. 484. 

Dying declarations are admissible only where 
the death of the decease! is the subject of the 
charge, and the circumstances of the death the 
subject of the dying declaration. Req. v. Ehid, 
Bell, 0, C. 253 ; 29 L. J., M. C. 147 ; 6 Jur. 
(N.S.) 514 ; 2 L. T. 253 ; 8 W. R. 421 ; S Cox, 
0. 0. 300. 

Therefore, on an indictment for feloniously 
using certain instruments upon the person of a 
woman with intent to procure a miscarriage, her 
dying declaration is madmiS'^ible. Ih. 

On an indictment against a prisoner for the 
murder of A. by poison, which was also taken by 
B., who died in consequence, B.’s dying declara- 
tion is admissible. Res v. RaJier, 2 M. (k Rob. 
53. 

A woman having had a rape committed upon 
tier by two persons, the next day, in distress of 
mind, cut her throat, and being likely to die, a 
magistrate was sent for, and in the presence of 
the prisoners her deposition was properly taken. 
iShe was told she was likely to die, and she died 
a few days afterwards : — Held, that the deposi- 
tion of the deceased was not admissible as a 
•dying declaration, as it did not relate to the 
c&ence which caused the death. Req. v. Xewfo/i, 
1 F. & F. 641. 

In trials for robbery, the dying declarations of 
the party robbed have been held to be inadmis- 
sible. Res V. Lloyd, 4 Car. ck P. 233. 

Declarations in articulo mortis are not admis- 
sible on an indictment for administering medicine 
to procure abortion. Res v. Hutchmmi, 2 B. ck 
€. 608, n. 

Declaration made before Statement as to Non- 
IRecovery.] — On a trial for murder it was proved 
that the deceased, who lived a few hours after 
the wound was inflicted, made a statement, at 
the conclusion of winch he exclaimed, “ Oh, G-od t 
I am going fast ; I am too far gone to say any 
more ; ” but he did not appear to have previously 
said anything about his condition, and there was 
no evidence, one way or the other, to show that 
he was aware of it : — Held, that the statement 
was inadmissible as a dying declaration. Reg. 
V. Kloolas, 6 Cox, C. C. 120. 

Ill order to render dying declarations admis- 
sible in evidence, the facts, to show that the 
deceased was conscious of his state, must point to 
the time of the statement, and therefore declara- 
tions some days prior to an expression that the 
deceased “ had given up all in this world,” are 
inadmissible. Beg. v. Qualter, 6 Cox, C. C. 
357. 

General Rule.] — Statements by a deceased 
person who at the time thought he was dying, 
and had no hope of recovering, are admissible as 
dying declarations. Reg. v. Rowell, 1 Den. 0. 
0. 1 j 1 Oar. & K. 689 ; 1 Cox, 0. 0. 151. 

Xt is not sufficient that the person making 
*4fepl«ations was dying, to constitute those 
declarations evidence unless the deceased was 
•clearly and expressly warned that he could not 


live, or unless he had expressed his knowledge 
that he was dying. Reg. v. Rooney, 5 Cox, G. 0. 
318. 

_ Onus on Prosecution ]— A dying declara- 

tion cannot be received without direct and nut 
merely infeienliai proof that the deceased was 
then aware of her danger. Ren. v. Lahnui^, 1 
Cox, C. C. 95. 

In order to lender a statement of a deceased 
peisoii, not on oath, evidence, the prosecution 
must show that such person at the time of 
making the statement was distinctly aware of 
the approach of death, and had no hope of 
possible recovery. R^g. v. Rachiu, 11 Cox, 
C. 0. 14S. 

Prospect of almost Immediate Death.] — To 

render the declaration of the deceased admissible 
on a trial for manslaughter, it must have been 
made by him under an impression of almost 
immediate dissolution ; and it is not enough that 
the deceased should have thought that he“ would 
ultimately never recover. Van Butclielh 

3 Car. 6; P. 629. 

To render a statement admissible as a dying 
I declaration, it is not enough that it appears that 
the person making it was under the impression 
that death must ultimately ensue, but it is neces- 
sary that it should appear that the person was 
conscious at the time that death was actually im- 
minent. Rf'g. V. Forec^tee. 4 F. & F. 857 ; 10 
Cox, C. C. 368. 

The result of the various <Iecisions with regard 
to the admissibility of dying declarations is that 
a dying declaration is only admissible where it 
appears that at the time it was made the declar- 
ant had an unqualified belief in the nearness of 
death ; that is to say, a belief without hope that 
he was about to die. Ren. v. Glontev, 16 Cox, 

O. 0. 471. 

Surgeon taking more Favourable View.] — A 
dying declaration is admissible, if the declarant 
conceives himself ro be past recovery, although 
the surgeon attending him may believe him to 
be progressing favourably. Ren. v. Feel, 2 F. & 
F. 21. 

Slight Hope of Recovery.]— Any hope of re- 
covery, however slight, existing in the mind of a 
person at the tune of his making a declaration, 
will render it inadmissible as a declaration in 
articulo mortis ; but where a person knew that 
he must die, and the magistrate, previously to his 
making the declaration, desired him, as a dying 
man, to tell the truth, and he replied that he 
would : — Held, that his declaration was admis- 
sible, Rex V. Ray ward, 6 Car. & P. 157. Con- 
tra, Reg. y. Pym, i Cox, C. C. 339. 

If the <leceased thought she would recover at 
the time the declarations were made, they ought 
not to be received. Rex v. Wellhoarn, 1 East, 

P. C. 358 ; 1 Leach, 0. C. 503, n. 

In murder, the declarations of the deceased, 
after the mortal wound is given, maybe received, 
though the party did not express any apprehen- 
sion of approaching dissolution ; but the exami- 
nation of such a person taken by a magistrate, 
extrajudicially, cannot be received. Rex v. 
WoodeoeTi, 1 Leach, C. C. 500 ; 1 East, P: 0. 354. 
S. P., Rex V. Dingier, 1 Leach, 0. C. 504, n. ; 1 
East, P. 0. 35 7< 

Statements showing Consciousness of Im- 
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pending Dissolution.] — The deceased, shortly 
after the occurrence which resulted in her death, 
was seen standing at the door of a neighbour’s 
house in a fainting condition, and apparently 
dying. She said, *‘1 am dying, look to my 
children,” and she then made a statement as to 
the cause of her injuries : — Held, that the state- 
ment then made was admissible in evidence as a 
dying declaration. Req, v. Goddard^ 15 Cox, 
C. C. 7. 

Statements made behind the back of the 
prisoner are not admissible in evidence as djung 
declarations unless the person making them 
entertains at the time a settled hopeless expec- ' 
tation of immediate death. An^^wers in the 
affirmative to the following questions : — ‘‘Do : 
you think you are in bodily danger, and in fear 
of death ? ” “You are not expecting to recover, 
are you aware that you will die?” “Do you ; 
fully and clearly understand what I am saying 
to you?” and the use of the expression, “I 
am suie I am going to die.” do not indicate 
such a state of mind, Req, v. Osman^ 15 Cox, 

C. C. 1. 

The deceased, shortly after the wound had 
been given which caused her death, made a state- 
ment, in the prisoner s absence, as to the cause 
of her injuries. Hhe was in fact dyinu at the 
time she made the statement. Two witnesses 
swore she was conscious at the time. The doctor, 
who arrived before she made the statement, swore 
that she was unconscious from the moment of 
his arrival, hut that there might have been in- 
tervals of consciousness before death. The state- 
ment was made during the doctor's absence from 
the room : — Held, that the statement was not 
admissible in evidence as a dying declaration, as 
it was uncertain whether the deceased was con- 
scious of impending death, or in fact conscious at I 
all, at the time she made the statement. v. 1 
16 Cox, C. C. 170. ' i 

The declarations of a deceased person are evi- ' 
deuce, though at the time they were made the 
deceased thought herself better, where she had | 
uniformly sairl, both before and after they were i 
made, and up to the time of her death, that she ! 
knew she should die. Re,c v. Tailtln^ 1 East, 
P. 0. doL I 

Where the deceased said he was •• a murdered ' 
man, and it would have been better if they had | 
killed him on the spot than left him to linger, 
and that he thought he should never get over It,” 
but he lived several 'weeks afterwards : — Held, 
that there was a prima facie case for the admis- 
sibility of declarations made at the time of those 
statements. But where the person to whom the 
declarations were made stated that he believed 
the words “ murdered man ” were not used in 
their literal sense, and that the deceased did not 
appear to have any immediate fear of death on 
his mind : — Held, that the case was taken out 
of the principle on which such declarations 
are receivable. Req. v. Qmlter, 6 Cox, 0. 0. 
S57. 

If a person whose death is the subject of a 
eha3?ge of manslaughter expresses an opinion that 
she will not recover, and makes a declaxution, and 
# ^ gtbsequent part of the same day asks a per- 
son whether he thinks she will “rise again ” 
that this showed such a hope of recovery 
as f ehdered the previous declaration inadmissible. 
Rese T. Ftvjent, 7 Car. 5: P. 238, 

The deceased said , “ I think myself in great 
danger ” : — Held, that these words did 


were not admissible as a dying declaration. 
Rc\e V. Ei^rbujton^ 2 Lewin, C. C. 14-8. 

In a case of murder it appeared that two days 
before the death of the deceased the surgeon told 
her that she was in a very precarious state, and 
that on the day before her death, when shtJ had 
become much worse, she said to the surgeon that 
she found herself growing worse, amrthat she 
had been in hopes she would have g(jt better, but 
as she wa^ getting worse, she thought it her duty 
to mention what had taken place. Immediately 
after this she made a statement : — Hel< I, that this 
statement was not receivable in evidence a 
declaration in articulo mortis, as it did not suffi- 
ciently appear that at the time of the making of 
it, the deceased was without hope of recovery, 
Req. V. 9 Car. & P. 418. 

Upon the trial of an indictment for mur ler it 
appeared that the deceased was told by a doctor 
that there was little or no hope of recovery, and 
bang asked if she understood her portion, 
replied that she did : — Held, that there was m> 
proof of a hopeless expectation of immediate 
death sufficient to make a subsequent declaration 
admis'.ible in evidence as a dying declaration. 
Rpq. V. Mlt^’Uell^ 17 Cox, C. C. 508^ 

A. strong sense of danger fonmlcd on a sense of 
pam, and not arising from any knowleclge of the 
complaint, does not constitute such a conviction 
of impcinlmg dissolution as to render the 
declaration of the deceased admissible. Rpg. v. 
Thorndb. 1 Cox, C. 0. 7)2. 

Clreat anxiety for the arrival of the surgeon is 
not decisive, but relicious expressions and mak- 
ing a will accompanied by statements that if the 
solicitor did not arrive quickly it would be too 
late, are stiong evidence of the aband )nment of 
all hope. Reg. v. Thomas^ 1 Cox, C. C. 52. 

The deceased had told a surgeon that she did 
not think she would recover, having previously 
requested that she might bo taken home to die*: 
— Hel<l, that a statement then made by her \vas 
admissible as a dying declaration. " Req, v. 
Rrool'b, 1 Cox, C. C. 6. 

Where the deceased asked his surgeon if the 
1 wound was necessarily mortal, and uii being told 
that recovery was just possible, and that there 
had been an instance where a person had re- 
' covered after such a wound, he said, “ I am satis- 
I fied,” and after this he made a statement : — - 
Held, that it was not admissible as a declaration 
in articulo mortis, as it did not appear that the 
deceased thought himself at the point of death, 
for, being told that the wound was not necessarily 
mortal, he might still have a hope of recovery. 
Re^p V. Clu'ibtie, Car. C. L. 232. 

A person who was told by the surgeon that she 
would never recover, said, that she “hoped he 
would do what he could for her, for the sake of 
her family.” He again told her that there was 
no chance of her recovery Held, that this 
showed such a degree of hope in her mind, as to 
render a statement she then made inadmissible as 
a declaration in articulo mortis, Re.G v. Cn)chett, 
4 Car. & P. 544, 

-The deceased asked, “ Shall I recover ? ” The 
surgeon said, “Ho.” The patient grew better, but 
relapsed, and then repeated the question. The 
surgeon said, “ I think you will not recover.” The 
deceased said, “ I think so too.” It was after 
this conversation, but not immediately, that the 
declaration whidi was proposed to be given in 
evidence was made Pleld, admissible. Rex v. 
2 Lewin, C. C. 147. 
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the conduct of the deoersed was that of a S ^^at he was aware 

person, such as whether he gave direction! wW ^ punished hereafter if he said 

respecting his funeral, his will &o.. and not mafe W h to at declaration 

merely the expressions he used, as to whether he evideup J nr! receivable in 

thought he should or should not recover 7?^/» na Ka* ^ ^ ft>r killing him, 

V. 4mury. 7 Car. & P. 187. ^ ^ in articulo mortis." JReyl 

Upon a trial for manslaughter it was nroved * A i-i ^ 

that the deceased, then being‘'m such a state from admitted ^ deceased cannot be 
the injuries he had receival that itvlafhnpo^ n^onot tl 

sible he could recover, and in fact death ensned At-i'+Ua f na,tme of the wound as described 
eleven clays afterwards, made a declaration, con- time bdiev^l^him^^^^^ abcfnt^t^ deceased at the 
eluding with the^e Avords : “I have made thi^ oil about to die), unless, at 

statement believing I shall not recover” On shown to have been such as 

the same day, and shortly before making the thne^ am^fimh^as^Iri ^ ^ 

declaration, he had stated, I have seen the sunnosA tn reasonably would 

surgeon, and he has given me some little hope On a tiM of ^ 

that I am better: but I do not mvself thinM nn^^lr-\ 3 muidei, the death having been 
shall ultimately recover.” It w^as aUo nroved • V the vessels and 

thatontheocoisionof this cou7e7a«on^L C 

Sit— s zss S? £?“Kr"i • “=\ss 

A statement maiTeW a deceased per«oii inonl- Murder, it appearing 

rating one who was on his triar^^he mS Iuum ^w7Xou^ < 5 ^ 1 * tta’uugh, 

of the deceased, if made under oiroumstanecs tho tnisonc? vd» aKo hS° hi • 
pd after expressions which indicated a sense of was^ speeohkss “ i 

4 •&•: £HS, r 

sif £■■'■ "%?? ' s; *' 5™ |a.s 1? s. : ss 

out the deposition, .and when finished lead it to 14 Co.x, C. C. 341. 

hfmMit Subsequent Hope of Eecovery. 1— A declaration 

^ ’^0 liope.at pre- made under the belief of impendm" death was 

worU!— atUnissible in evidence, bven “though the 
5 pi 1'^ ' declaration w.as madmis- decUrant at a later period of the div tool- a 

thp !’lpcp!^'i P‘’f'Out<'’ introduced by moie cheerful view of ^ler portion anti thought 

the deceased, were a qualification of her pre- that she would recover v 1 

vious statement that she had no hope of recovery. Cox. C. C .iC5 

^?:2/rTlvf-ir‘\v'R%f 1 yi^®f«?S‘l®oeasedhavings.aidth.atheft^^^^ 

250 ’ ‘ ' 2 6-1 > 11 Cox. C. 0. he should die, made a statement, and two or three 

days after\vards expressed his belief that he 

Dela^Wn* orde^f Aat^f-HehUth^'tim stotLen'r w^r ina^ 

articuii mortfe adnfissibS to t “of mam 

thp*dpp£\'l.^°«“?f Length of Time between Declaration and 

^m«t immedtoVlMth® Tim ^ considerable length of time between 

nlfTi T’ will con- the making a statement and the time of death 

Tpohf 1 1 circumstances, whether the does not render the statement inadmissible 

The’apmVhposloo Af t ® murder, a written declaration of 

f ^ ^ ? clanger may appear either the deceased Avas put in evidence by the nrosecu* 

o^Pi-e^sdeclai-ationof the deceased at tion ; the declaration was mmle before rmaX 
thTwTm? iuforred from the state of trate’. The deceased said.^ Bequick or ? sfaU 

indipTShfe olher circumstances die,” but did not die for nearly three week^ 

357 ^ Itedd V, Jolin^ 1 East, P. C. The deceased was not sworn before making the 

k hot- ■hoi-’tT'AA -f- 1 1 declaration : — Held, that the declaration ’was 

wa:stltalto^™mT,l“i®T?l^L®^’:L®^^ adimssibtofortoedeceas^^^ 


V as mortally wounded, and died the next .day. 
On the evening of the day on which he was 

■ttrAnn /I rt,-I ttt" 


ui (uti aay on wnicir He was thre 
wounded, he was told by a surgeon that he I 11). 

rOTl m nAl- I'QAATTAV. rm„_ 1 T '-' , , , „ 


to die, and the fact that he did not die for nearly 
three weeks would not render it inadmissible. 


The boy made no reply, but | The declarations of a deceased made on the day 
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lie was wounded, and when he believed he sihould 
not recover, ai e admissible, though he dl<l not die 
until eleven da}^^ afterwards : and though the 
surgeon did not think his case hopeless, and con- 
tiimetl to tell him so until the day of his tlcath. 

V. Moh-Uy, 1 M. C. C. 97 ; 1 Lew in, C. C. 79. 

Form of Taking.] — A depo',ition made before 
a magistrate by a dying man, as to the cause of 
his death, need not, on the face of it, show that 
it was made under circumstances which would 
render it admissible ni evidence as a dying 
declaration ; but that is a fact dehors the state- 
ment, and maj" be proved by parol testimony. 
i?7/. V. Ifimf, 2 Cox, C. C, 2B9. 

If a declaration in articulo moitis is taken 
down in wiiting, and signed by the party 
making it, the juclge will neither receive a copy 
ot the paper in evidence, nor wall he receive 
piarol evidence of the declaration, v. &ai/, 
7 Oar. A P. 230. 

Parol evidence of dying declarations which 
have been reduced into writing cannot be re- 
ceived. V. TrotvtPi\ 1 East, P. C. BoO. 

It is not absolutely necessary that the deceased 
should have been sworn. Men. v. JSermdotti, 11 
€ox, C. C. 316. 

Upon an indictment for murder or man- 
slaughter a statement giving the substance of 
questions put to and answers given by the 
deceased person is not a<lmissible in evidence as 
-a dying declaration. Such a declaration must, 
in Older that it may be admissible in evidence, 
be in the actual words of the deceased, and if 
-questions are put, the ([uestions and answers 
must both be given, in order that it may appear 
iiow^ much was suggested by the examiner, and 
how much pioduced by the person making the 
declaration. Itpy. v. Mitchell^ 17 Cox, C. C. 503. 

An examination of a man touching injuries 
which he received fiom the prisoner, if subse- 
quently, on the death of the injured man from 
the injuiies he has received. ' appended to a 
-caption chaiging the prisoner wdth his murder, is 
inadmissible in evidence on that charge, although 
it may be admissible as a dying declaration. 
Reg, v. Clarke, 2 E. A F. 2. 

6. Trial, Sentence, and Punishment. 

Jurisdiction— Offence Abroad by Alien Enemy.] 

—A manslaughter committed in China by an 
alien enemy who had been a prisoner of war, 
and was then acting as a mariner on board an 
English merchant ship, could not be tried here 
under a commission issued m pursuance of 33 
Hen. 8, c, 23, and 43 Geo. 3, c. 113, s. 36. Re^' 
v. Depurdo, 1 Taunt. 26 ; R. & R. 184. 

By British Subject of British Subject 

.Abroad.]— A British subject was indictable 
undcH’ 33 Hot. 8, c. 23, for the murder of another 
British subject, though the murder was com- 
mitted within the dominion of a foreign inde- 
pendent state, ite v. Rnwyer, R. A li.'294 ; 2 
C. A K 101. 8. P., Reai v. Ealing, Car. U. L, 
105. 

— ^ By Foreigner of British Subject-Blow ' 
Abroad— Death on Ship,] — A Spaniard, being in 
England, signed articles to seiwe in a ship “ bound 
on a voyage to the Indian seas and elsewhere, on 
a seeking and trading voyage (not exceeding 
three years’ duration), and back to the United 
Kingdom.’' On the ship’s arrival at tokhar, ah 


I island in the Indian seas, which was under the 
dominion of an Arab king, the captain left the 
vessel (in pursuance of an understanding in 
England), and set up in trade, and, without the 
consent of the rest of the crew, engaged the 
Spaniard as an interpreter, the new captain of 
the ship not leqiiirmg him to serve on board. 
The ship w^ent tw'o or three short voyages without 
him. and returned to anchor a few hundied yaids 
from the '-hore, in a roadstead of seven fathoms 
waiter, between Zanzibar and several other 
islands. The crew being on shore, a quarrel 
arose betw’een the Spaniard and one of them, 
wiiich led to blows by the Spaniard, wiiicli killed 
the other. The death took place on boird ship. 
The Spaniard wms brought to England, and in- 
dicted and tried in London under a special com- 
mission issued in pursuance of 9 Geo. 4, c. 31, s. 
7 ; — Held, that he could not be convicted — first, 
as he wms not a subject of his Majesty within the 
meaning of that section ; and secondly, that as 
the death wms on shipboard, although the blow's 
w'cre given on shore, the offence could not be 
said to have been committed according to the 
w'ords of the statute, “ on land out of the United 
Kingdom.” Bex v. 7 Car. ik P. 458. 

By British Subject of Foreigner Abroad.] 

— A British subject, wiio committed a murder in 
a foreign country upon a person w’ho wms not a 
British subject, wms triable in England under 9 
Geo. 4, c. 31, s. 7. Beg, v. Az'-ogmrdl, 1 Car. & 
K. 203 j 2 M. C. C. 289 ; 1 Cox, C. C. 28. 

Ship taken by British Ship.]— On the 

trial of Brazilians for the murder of P., it ap- 
peai'ed, that a British cruiser, engaged in the 
prevention of the slave-trade, manned tw^o boats, 
and sent them, commanded by a lieutenant, to 
board the Brazilian ship F. He did so, and 
finding her fitted up for slaves, but with no 
slaves on board, took her. After this, the lieu- 
tenant in the ship F. chased the ship E., also 
Brazilian, and sent a boat wdth P., w’ho wms a 
midshipman, to board her. She had slaves on 
board, and was captured, and part of her crew' 
put on board the F., and left there, with the 
captain and cook of the Ph, as prisoners in charge 
of P. and British seamen. Neither the boats nor 
the F., after she wuis taken, had any instructions 
on board, but the cruiser had. Such of the 
crew' of the E. as were thus put on board the F., 
and the cook of the F,, all Brazilians, rose on P. 
and the British seamen and killed them all • 
but the captain of the F. would not join in the 
transaction. It wuis contended for the prosecu- 
tion, that the F. and E. wmre legally taken 
under 5 Geo. 3, c. 113, and 7 & 8 Geo. 4, c. 74, 
and the Portuguese and Brazilian treaties as to 
slave-trading ; and that the prisoners w^ere in 
lawful custody, and the ship F, in the lawful 
cubto<Iy of the Queen’s officers. The prisoners 
wmre convicted of the murder, but a majority of 
the judges held the conviction wmong, on the 
ground of wmnt of jurisdiction in an English 
court to try an offence committed on board the 
F.] and that, if the lawful possession of that 
vessel by the British Crowm through its officers 
would be sufficient to give jurisdiction, there 
was no evidence brought before the court at the 
trial to show that the possession was lawful. 
Meg. V, Serm, 2 Car. & K. 53 : 1 Den. 0 0 104- 
1 Cox, C. 0. 292. ’ V. 

‘Whether SUf if B4tieh.]— ah % 
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dictment for murder it was proved that the court, upon the application of the counsel 

offence wascommittodupon the high seas.in a appearing for one prisoner, aUowed them to' 

ship sailing undei the Liitish flag, which was have separate trials. Seg.x. Jaekson, 7 Oox, C. 

foreie^n built, and all the crew of which, both C. 357. , , 

.officers and men, including the prisoner and the 

deceased, were foreigners. A certified copy of Unsatisfactory Verdict.] — Indictment 

the register as put in evidence, in which one for murder. Defence, that the deceased com- 
Hehdei wab desciibed ais the sole owner, and as niitted suicide. Verdict guilty, the iiiiw addin 
being of London, and a merchant. Kehder was that they belie'V'ed the act was committed wit]> 
not a born Englibliman, and there was no evi- out premeditation. The judge refused to receive 
deuce ot his having letters of denization, or that such a verdict, and directed the jury to say 
he had been naturalized : Held, that the ship guilty or not guilty. Ren^ v. Maloney. 9 Cox, 
was not a British ship so as to give jurisdiction 0. C. 6. 
in this country to try the oiience, Reg. v. Bjorn- 

L. k L' . tAo \ 34- L. J., M. C. ISO; 11 Jur. Indictment for Murder— Verdict of Man- 
^i5r.s.)J)N9 ; 12 L. T. 4/ 3 ; 13 V , K. 664 ; 10 Cox, slaughter,] — On. an indictment for murder the 

power of the jury to return a verdict of man- 
_ . - „ . . , , slaughter for criminal negligence by the accused 

, By B oreigner of Poreigner Abroad — Death depends upon the circumstances of the particular 
in England.]— It one foreigner inflicts a blow case, Reg. v. French, 14 Cox, C. C. 328. 
on another foreigner in a foreign vessel on the 

high seas, and the person so struck in a few days Verdict of Assault.]— On an indictment 

afterwards landb m England and dies there, the for murder against several, one cannot be con- 
homicide is not cognizable by the courts of this yicted of an assault committed on the deceased 
couiitiy by \iitue of 9 Geo. 4, c. 31, s. 8, or of 2 in a previous scufde, such assault not being in 
Geo. 2, c. 21, s. 1. Reg. v. Leiois, Dears. & B. any way connected with the cause of death. 

j ^ Rhelps. 2 M. C. C. 240 ; Car. M. 180. 

T\ . E. 572 ; 7 Cox. C. C. 277. On an indictment for murder, evidence was 

_ _ . , , . . _ given of long continued violence and ill treat- 

By Foreigner on board British Ship.] — A ment of the deceased by the prisoner, but the 

foreigner on board a British ship on the high medical evidence was to the eliect that death 
seas owes allegiance to the law of England, and was due to inflammation of the lungs quite 
if he commits an offence against thatlaw, he is unconnected with the prisoner’s conduct Held, 
triable under IS & 19 Viet. c. 91, s. 21. by anv that the prisoner might be convicted oE a common 
court of justice in ^ her Majesty's dominions, assault. Reg. v. Roolt, 4 Cox, C. C. 402. 
within the jurisdiction of "vdiich he may, at tlie On a trial for manslaughter where the assault 
time of the indictment, happen to be, provided is proved to have no connection with the death, 
that such court would have had cognizance of the jury may And the prisoner gnfltv of an 
the crime if committed within the limits of its assault under 1 Viet. c. 85. Reg. v. Xing, 2 Cox, 
ordinary jurisdiction. Reg. v. Sattler. Dears. & C. C. 95. S. P., Reg. v. 2 Cox, C. 0. 282. 

B. 525 ; 27 L. J., M. C. 48 ; 4 Jur. (x.s.) 98 ; 6 Contra, Ren. v. Connor, 2 Car. & K. 518. 

W. R. 227 ; 7 Cox, C. C. 431. 

Where a foreigner, having committed larceny For Concealing Birth.]— On an indict- 

in England, was followed to Hamburgh by an ment for child muider, a conviction for coiiceal- 
English police-officer, ■who arrested him without ing the biith cannot be supported. Reg.y.Miehs. 
a W’arrant, and brought him against his will on 2 M. & Piob. 302. 
board an English steamer trading between Ham- 
burgh and London, and there kept him in cus- Sentence of Death — Sentence for another 
tody in order that he might be tried for the Offence.] — A man upon whom sentence of death 
larceny in England ; the foreigner having shot has passed ought not, while under that sentence, 
the officer during the voyage, and whilst the to be brought up to receive judgment for another 
steamer was on the high seas, under such circum- felony, aUhough he was under that sentence 
stances that if the killing had been by an Eiig- when he was tried for the other felony, and did 
lishman in an English county, the offence would not plead his prior attainder. Rea} v. Brady ^ 
have been murder : — Held, that the Central E. E. 268. 

Criminal Court had jurisdiction under 18 ic 19 

Viet. c. 91, s. 21, to try the foreigner for the Sentence — Form of.] — The time and place 
murder of the police-officer. Ib, of the execution of a convicted felon form no 

part of the sentence. Rex v. Doyle, 1 Leach, 

Indictment.] — In an indictment on 9 C. C. 67. 

Geo. 4, c. 31, s. 7, for murder committed by a A judge might, if he saw fit, have ordered a 
British subject abroad, it must be averred that person convicted of murder to be executed 
the prisoner and the deceased were subjects of immediately, or at any time within 48 hours 
his Majesty. To prove the allegation that the after the conviction, as he might have done in 
prisoner was a subject, of his Majesty, his own any other capital felony. Rex v. Wyatt, E. & 
declaration is evidence to go to the jury, and it E. 230. 

will be for them to say, whether they are satis- It was not essential to award the day of execu- 
fied that he is in fact a British-born subject, tion in the sentence, the 25 Geo. 2, c. 37, being 
Rex V. Btelshani, 4 Car. & P. 394. in that respect only directory ; and if a wrong 

^ ^ day was awarded, it would not vitiate the 

Trial — When separate Trials of different sentence, if the mistake was discovered and set 
Prisoners.] — ^Where two persons charged with, right during the assizes. Jb. 
murder by the same indictment had made state- The bodies of executed murderers were by 
iittplicating one another, and those state- the common law at the king’s disposal, and 
G were evidence for the prosecution, the there the court could not direct them to 
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be bung in cbains. HctV v. Hall., 1 Leach, C. 
C. 21. 

Quaare, whether on passing sentence of death 
on a conviction for murder, the award of dissec- 
tion and anatomising, in pursuance of 25 Geo. 

3, c. 37, was an essential part of the sentence to 
be pronounced by the judge. Re^e v. Fletcher, 
B. & R. 58. 

The omission of it might be remedied by the 
judge going again into court after adjourn- 
ment, from his lodgings, and ordering the 
prisoner to be again brought up, and then 
passing the proper judgment, as the sentence 
might be corrected or altered at any time during 
the assizes. 1 h. 

Recorded.] — Sentence of death might 

under 6 & 7 Will. 4, c. 30, be recorded against a 
person convicted of murder. Reg v. Hogg, 2 
M. Rob. 381. 

Habeas Corpus — Certiorari — Time.] — On a 

conviction for murder, in which the prisoners 
were brought up by habeas corpus, and the 
record by certiorari, the court gave the prisoners 
three days’ time to examine the record and in- 
struct counsel to show cause why execution 
should not be awarded against them. Rex v. 
Garslde, 4 K. & M. 33 ; 2 A. & E. 266 ; 4 L. J., 
M. 0. 1. 

The attorney-general is entitled, as of course, 
to a habeas corpus and certiorari, to bring up a 
prisoner and the record of his conviction in case 
of felony. Ih. 

Pleas why Sentence should not pass.] — A 

proclamation promising a pardon cannot be 
pleaded as a pardon. Ih, 

But where such proclamation had been made, 
the court, in their discretion, deferred the award- 
ing of execution upon the sentence, until the 
prisoner should have had time to apply to the 
secretary of state for a pardon, according to the 
terms of the proclamation. Ih. 

Semble, that a pardon after judgment may be 
pleaded ore tenus, and in bar of execution ; and 
there may be a demurrer to such a plea ore 
tenus. Ih. \ 

Where a woman who had been condemned | 
to death did not, -when caRed upon to say | 
why execution should not be done upon her, | 
plead her pregnancy, the court would not | 
permit that question to be formally inquired ' 
into, at the suggestion of her counsel that she 
was in fact pregnant. Reg. v. Hunt, 2 Cox, C. 
C,261. 

Sheriff— Jurisdiction of Queen’s Bench over.] 

— The court of King’s Bench has authority to 
order the sheriff of any county, or the marshal 
of the court, to carry into execution a sentence 
of death, pronounced by a judge under a com- 
mission of oyer and terminer and general gaol 
, delivery. Reg. r, Garside, 4 N. & M, 33 ; 2 A. 
.-ScE. 266. 

Duty of.] — A sheriff is not bound, upon 

service of a copy of the calendar of prisoners 
signed by a justice of gaol delivery at the 
assizes, to execute prisoners against whom sen- 
tence of death has been passed, unless such pri- 
soners are in his legal custody. Rex^r. Antroom, 
4 N. & M. 565 ; 2 A. & E. 798 ; 1 H. & W. 96 j 6 
Car. & P. 7S4 ; 4 L. J., K. B. 91. 

Where the sheriff: has the custody of a prisoner, 


the judgment of the court passing sentence of 
death upon him is, without any wuarrant or copy 
of the calendar, sufficient to authorise and require 
the sheriff to do execution ; the copy of the 
calendar signed by the judge is a mere menioriaL 
Ih. 

7. CoxspiRiJJiG OR Soliciting to Commit 
Murder. 

What is — Publication in Newspaper. ]^M/ 

was indicted under 24 & 25 Viet. c. 100, s. 4, 
The encouragement and endeavour to persuade 
to murder, proved at the trial, w*ere the publica- 
tion and circulation by him of an article, written 
in German, in a newspaper published in that 
language in London, exulting in the recent 
murder of the Emperor of Russia, and com- 
mending it as an example to revolutionists 
throughout the world. The jury were directed 
that if they thought that by the publication of 
the article M. did intend to, and did, encourage 
or endeavour to persuade any person to murder 
any other person, whether a subject of her 
Majesty or not, and whether wdthin the Queen’s 
dominions or not, and that such encouragement 
and endeavouring to persuade was the natural 
and reasonable effect of the article, they should 
find him guilty : — Held, that such a direction 
was correct, and that the publication and circu- 
lation of a newspaper article might be an encour- 
agement, or endeavour to p/ei’suade to murder, 
within s. 4 of 24 & 25 Viet. c. 100, although not 
addressed to any person in particular. Reg. Y, 
Mod, 50 L. J., M. C. 113 ; 7 Q. B. D. 244 ; 44 L. 
T. 823 ; 29 W. R. 758 ; 14 Cox, C. C. 583 ; 45 

J. P. 696. 

By Letter not received by Addressee.] — 

The prisoner was indicted under 24 & 25 Viet, 
c. 100, s. 4, for that he “ did solicit H. to murder 

K. ,” and in a second count for that he “ did 
endeavour to persuade H. to murder K.” The 
prisoner wrote and posted a letter addressed to 
H., in which he requested H. to murder K. The 
letter fell by accident into the hands of a third 
person, and never reached H. : — Held, that the 
evidence would not sustain a conviction on 
either of the counts. Reg. v. Fox, 19 W. R. 109 ; 
Cp. Reg. V. R%7isford, 31 L. T. 488 ; 13 Cox, 
C. C. 9. 

■Evidence — Attempt to Murder another Per- 
son.] — Evidence that A. was privy to a plot to 
murder B. by explosive machines, is sufficient to 
go to the jury on counts charging A. with the 
murder of 0. (accidentally killed by the explosion), 
and with conspiring to murder him. Reg. y. 
Bei^nard, 1 E. & F. 240, 

— — Admissibility of Letters found on 
Prisoner.] — At a period of the trial when it had 
been proved that the grenades by which the 
death in question had been caused bad been 
ordered by A. ; but when there was no evidence 
to connect A, with the prisoner, it was proved 
that a letter in A.’s handwriting, bearing a 
memorandum in the hand of the prisoner, was 
found at his residence after his arrest upon the 
present charge : — Held, that such letter was 
admissible against him, not upon the ground 
that A. was a co-conspirator, but upon the 
ground that it was found in the possession 
of the prisoner, and was relevant to this inquiry. 
Tb. 
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Conspiracy to Commit Murder.] --See post, 
Conspiracy, cols. 1564, et seq. 

8. Attempts TO Murder. 
a. By administeringr Poison. 

What is an Administering.]— It is not an 

administering of poison iinless the poison is 
taken into the stomach. Therefore, where A. 
was indicted for administering poison to a 
woman, with intent to murder her ; and the 
proof was that he gave her a piece of cake "which 
contained arsenic and sulphate of copper, which 
she put into her mouth, but "which she spit out 
again without having s\vallo"wed any part of 
it :’ — Held, that it %vas not sufficient to convict. 
Eex V. Cadman^ Car. C. L. 237 : 1 M. C. C. 
114. 

If a servant put poison into a coffee-pot which 
contained coffee, and -when her mistress came 
down to breakfast, the servant told the mistress 
that she had put the coffee-pot there for her 
(the mistress’s) breakfast, and the mistress drank 
the poisoned coffee — this w’as a causing the poison 
to be taken, within 9 Geo. 4, c. 31, s. 11. Itex v. 
Harley^ 4 Car. k, P. 369. 

If A. sent poison intending it for B., and with 
intent to kill B., and it came into the possession 
of 0., w’ho took it, A, might be indicted on 9 Geo. 
4, c. 31, s. 11, for administering it to C. Pi.ex v. 
Leiois, 6 Car. & P. 161. 

The delivery of poison to an agent, "^^dth 
directions to him to cause it to be administered 
to another under such circumstances that, if 
administered, the agent would be the sole prin- 
cipal felon, was not an attempt to administer 
poison within the 7 Will. 4 & 1 Yict. c. 85, s. 3. 
Meg. v. Williams^ 1 Car. & K. 589 ; 1 Den. C. C. 
39. 

A person who at the same time administers a 
poison and its antidote, does not administer poison 
(per Alderson). Reg. v. Chideray^ 1 Den. C. C. 
515 ; 2 Car. & K. 907 ; T. & M. 219 ; 19 L. J., 
M. C. 119 ; 14 Jur. 71 ; 4 Cox, C. C. 84. 

Putting poison in a place where it is likely to 
be found and taken, if done with an intent to 
murder, was an attempt to administer poison 
within 7 Will. 4 & 1 Viet. c. 85, s. 3. Req. v. 
Bale, 6 Cox, C. C. 14. 

Poison — What is.] — Administering unbroken 
cocculus indicus berries to an infant was admin- 
istering poison within 7 Will. 4 & 1 Viet. c. 85, s. 2, 
although it was proved that the berries were 
not poisonous till the exterior or pod w^as broken, 
and that by reason of the w^eakness of the infant’s 
digestive organs, the berries W' ere innocuous. 
Beg. V. Chideray, 1 Den. C. 0. 515 ; 2 Car. & K. 
907 ; T. & M. 219 : 19 L. J., M. C. 119 ; 14 Jur. 
71 ; 4 Cox, C. C.84. 

Indictment.]— A prisoner was indicted for 
mixing sponge with milk, and administering it 
with intent to poison. The indictment was in- 
sufficient, because it did not aver that the sponge 
was of a deleterious or a poisonous nature. Rex 
V. Pcwxte, 4 Car, & P. 571. 

Evidence.]— An indictment for causing poison 
to be taken by A. with intent to murder A., is 
not sustained by evidence showing that the 
poison, although taken by A., was intended for 
another person. Reg. v. Ryan, 2 M. dc Bob. 
213. 


On an indictment for administering poison 
with intent to murder, the police having, in 
consequence of certain information, found the 
bottle containing the poison in a place used by 
the prisoner, are bound to disclose from whom 
they had the information. Reg. v. Rlehardson, 

3 F. & F. 693. 

b. By Shooting- or Wounding-. 

Attempt to Discharge Firearms.] — B. drew a 
loaded pistol from his pocket for the purpose of 
murdering S., hut before he had time to do any- 
thing further in pursuance of his purpose the 
pistol wras snatched out of his hand, and he was 
at once arrested : — Held, that the offence was not 
w’ithin s. 15 of 24 &; 25 Viet. c. 100, under which 
section the prisoner had been tried and con- 
victed. Reg. V. Brown, 52 L. J., M. C. 49 ; 10 
Q, B. D. 381 ; 48 L. T. 270 ; 31 W. R. 460 ; 15 
Cox, C. C. 199 ; 47 J. P. 327. 

Semhle, that the offence was within s. 14 of 
24 & 25 Viet. c. 100. Beg. v. St. George (9 Car. 

& P. 483) and Reg. v. Lewis (9 Car. & P. 523) 
doubted. Ih. 

If a person, intending to shoot another, put his 
finger on the trigger of a loaded pistol, but was 
prevented from pulling the trigger, this was not 
an attempt to discharge loaded arms by drawing 
a trigger, or in any other manner, within 7 Will. 

4 & 1 Viet. c. 85, ss. 3, 4, as the words, “ in any 
other manner,” in that statute, meant something 
analogous to drawing the trigger, "wdiich was the- 
proximate cause of the loaded arms going off. 
Reg. v. St. George, 9 Car. k P. 483. 

The applying a lighted match to a loaded- 
match-lock gun, or the striking the percussion 
cap of a percussion gun, was a sufficient attempt , 
within these enactments. Ih. 

An indictment on 7 Will. 4 k 1 Viet. c. 85, 
ss. 3 k 4, charged the prisoner with attempting 
to discharge at the prosecutor a certain blunder- 
buss, loaded "with gunpowder and divers leaden 
shots. The prisoner on a refusal by the prose- 
cutor to give up some title deeds, addressed 
him in these -words, Then you are a dead man,” 
and immediately unfolded a greatcoat which he 
had on his arm, and took out a blunderbuss, but 
was not able to raise it to his shoulder, or point 
it directly at the prosecutor, before he was seized. 
The blunderbuss -was found to be very heavily 
loaded, but the flint had dropped out, and was 
discovered between the lining of the great coat : 
— Held, that the evidence was not sufficient to 
sustain the charge in the indictment. Reg. v, . 
Lewu, 9 Car. k P. 523. 

"What are Loaded Arms.] — Upon an indict-^. 
mmt for attempting to discharge a loaded arm 
with intent to murder, the evidence of the 
prosecution was that the prisoner had pointed at 
the prosecutor a revolver loaded in some but not 
all of its chambers with ball cartridges, saying- - 
that he would shoot him ; the prisoner then^ 
pulled the trigger of the revolver, but the" 
hammer fell upon a chamber "v^ffiich contained an 
empty cartridge-case : — Held, that the revolver 
was a loaded arm within the meaning of s. 14 of 
24 & 25 Viet. c. 100 ; and that the prisoner 
could upon the evidence be convicted of attempt- 
ing to discharge a loaded arm with intent to 
murder the prosecutor. Beg. v. Jaekson, 17 Cox, 
0.0.104. 

G. was charged with a felonious attempt to 
shoot. He was proved to have presented a pistol 
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at a man, and to have pulled the trigger, but the 
pistol did not go off. On examining the pistol, 
it was found that, if it ever had been primed, it 
would have been impossible for the priming to 
have fallen out, nhd the pistol must have gone 
off : — Held, that there was no case to go to the 
jury. Reg. v. (xumhle, 10 Cox, C. C. 545. 

Before 24 & 25 Viet. c. 100.] — A rifle 

which was loaded, but which for want of proper 
priming w^oiild not go off, was not a loaded arm 
within the 7 Will. 4 &: 1 Tict. c. 85, s. 3 ; and the 
pointing a rifle thus circumstanced at a person, 
and pulling the trigger of it, -whereby the cock 
and hammer were thrown, and the pan opened, 
•did not warrant a conviction of felony under s. 3. 
Reg. V. James^ 1 Car. &: K. 530 ; 1 Cox, C. G. 78. 

in order to constitute the offence of attempting 
to discharge loaded fire-arms, wntliin 43 Geo. 3, 
•c. 58, they must have been so loaded as to be 
capable of doing the mischief intended. Bex v. 
€arr^ E. & E. 337. S. P., Rex v. Whitley, 1 
Lewin, 0. G. 123. 

If a pistol was loaded with gunpowder and 
ball, but its touch-hole wms plugged, so that it 
could not by possibility be fired, this w^as not 
loaded firms, within 9 Geo. 4, c. 31, ss. 11, 12. 
Rex V. Harris, 5 Car. & P. 159. 

Where on an indictment on 43 Geo. 3, c. 58, 
for maliciously shooting at a person, it appeared 
that the instrument was fired so near, and in 
such a direction, as to be likely to kill or do 
other grievous bodily harm to such person, and 
with an intent that it should do so, the case 
was within that act, although it was loaded with 
powder and paper only. Rex v. Kitchen, E. & 
E. 95. 

A. sent a tin box to B., containing three 
pounds of gunpowder, and two detonators, which 
were intended to ignite the gunpowder when 
any person opened the box, and so destroy the 
person who opened it : — Held, that this was not 
an attempt to discharge loaded arms at B. within 
9 Geo. 4, c. 31, ss. 11, 12. Rex v. 2Ioii7itford, 7 
Car. & P. 242 ; 1 M. C. C. 141. 

Evidence as to Person shot at.] — The fact of 
firing a gun into a room of A.’s house, with 
intent to shoot A., the prisoner supposing him to 
be in the room, will not support a charge of 
shooting at A., if he is not shown to be in the 
room, or within reach of the shot. Bex v. Level, 

2 M. & Eob. 39. 

Semble, that where guns are fired by one vessel 
at another vessel, and those on board her gene- 
raEy, those guns are to be considered as shot at 
each individual on board her. Bex v. Bailey, 
B. & E. i. 

Intention to Shoot different Person.] — ^A per- 
son intending to shoot at and kill L., shot at H., 
mistaking him for L., but did not kill H. On 
an indictment for shooting at H,, with intent 
to murder H., the judge left it to the jury to say 
whether there was an intent to murder H. ; but 
he laid it flown, that the law infers that a party 
intends to do that which is the immediate and 
necessary effect of the act which he commits. 
The jury found that the prisoner did not intend 
to do any harm to H., and the judge directed an 
acquittal to be recorded, Bex v. Holt, 7 Car. & 
P. 519. 

An indictment under 9 Geo. 4, c, 31, s. 12, for 
maliciously shooting at A., was support-ed, if he 
was struck with the shot, though the gun was 
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aimed at a different person. Rex v. Jarrls, 2 
M. & Eob. 40. 

If intending to murder A., and supposing B. to 
be A., a person shoots at and wounds B., he may 
be convicted of wounding B., with intent to 
murder him. Reg v. Smith, Dears. C. C. 559 ; 
25 L. J., M. C. 29 : 1 Jiir. (N-.s.) 1116 ; 4 W. E. 
128 ; 7 Cox, C. 0. 51. 

Intention to Murder must be Present.] — On 

an indictment on 7 Will. 4 & 1 Viet. c. 85, s. 2, 
for the offence of inflicting an injury dangerous 
to life, with intent to murder, the j ary ought not 
to convict unless satisfied that the prisoner had 
in his mind a positive intention to murder ; and 
it is not sufficient that it would have been a case 
of murder if death had ensued. Reg. v. Cruse, 

8 Car. & P. 541. 8ee Reg. v. Jo7ies, 9 Car. &: P. 
258. 

What is a Shooting.] — A. had the barrels of a 
double-barrelled percussion gun detached from 
the stock and lock, and by striking the percus- 
sion cap which was on the nipple of one of the 
barrels, he fired it and shot B. ; — Held, to be 
within 9 Geo. 4, c. 31, ss. 11, 12. Rex v. Coates, 

6 Car. A P. 394. 

Gamekeepers being in a preserve between 
twelve and one at night, heard the firing of two 
guns, and proceeding in the direction of the 
sound, met with two persons who neither had 
guns nor game upon them, nor were either 
found near them. The gamekeepers immediately 
seized them without calling on them to sur- 
render, or in any way notifying to them who 
they were. The keepers were wounded, one of 
them seriously : — Held, that the prisoner who 
wounded them might under the circumstances, 
and taking into consideration the situation and 
the time of the night, be properly convicted 
under 9 Geo. 4. c. 31. ss. 11, 12. Rex v. Taylor, 

7 Car. & P. 266. 

Wounding.] — To constitute the offence of 
cutting with intent to murder, it is not necessaiy 
that the wound should be near a vital part or of 
such a nature as likely to cause death. Rex v. 
Griffith, 1 Car. &: P. 298. 

Indictment,] — Upon the trial of an indictment 
for shooting, wnth intent to murder a person 
unknown, it must be proved that there was an 
intent on the part of the prisoner to murder some 
particular person. Reg. v. Lallement, 6 Cox, 
C. C. 204. 

In an indictment for maliciously shooting, 
under 7 Will. 4 & 1 Viet. c. 85, s. 4, it was suf- 
ficient to say, “ with a certain loaded gun,’’ 
without going on to state with what it was. 
loaded. Reg. v. Cox, 3 Cox, C. C. 58. 

If an indictment for shooting another, with 
intent to murder, in all the counts avers that 
the pistol was loaded with powder and a leaden 
bullet, it must appear that the pistol was loaded 
with a bullet, or the prisoner will be entitled to 
an acquittal. Rex v. Haghe,^. 5 Car. 6; P. 126. 
See Reg. v. Oxford. 9 Oar. (S: P. 525. 

On an indictment for maliciously shooting, one 
act of shooting may be laid in one set of countSj 
as being with intent to murder H. ; and in anA 
other set of counts as with intent to murder Dw 
Rex v. Holt, 7 Car. & P. 519. 

An indictment which charges that the prisoner 
feloniously assaulted J. H., and, by feloniously 
“drawing the trigger of a pistol, '-loaded with 





consequence 


company, 
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gunpowder and a leaden bullet, then and there i tt -n * tt m a * xrr. 

feloniously and maliciously did attempt to dis- 1 GEEIh G SAFETY 

' (jjH Jt'JinbOhlo OrN. 


charge the said pistol at J. H.,” with intent to 
niimier him, is good, without stating that “ the 


mmder him, is good, without stating fhat “the Throwing Stones at Engines ox Carriages.!— 
said pistol ” was sn 1^‘^ded as aforesaid.”^ JR, eg. A person throwing a stone at engines or carriages 
V. BiuieT.^ 1 Oar. et K. -<o-± ; 1 tox, 0. C. 45. using a x'ailway, might be indicted under 3 & i 
^ • T X X . . Viet. c. 97, s. 15, for doing an act to endanger 

Evidence.]— Upon an indictment for mahei- the safety of persons conveyed on the railway ; 
ously shooting, it appeared that there were two and the indictment miarht contain a count at 
shootings : but it being questionable whether common law for throwing the stone at the car- 
the first shooting was by accident or design:— riages. Beg. v. Bowray, 10 Jur. 211. 

Held, that proof of the prisoner having intention- To constitute a felony under 14 & 15 Viet c 
ally shot at the person the second time, was 19, s. 7, it was necessary that the stone or other 
evidence to show^that the first was wilful. JRex thing used should be thrown against and strike an 
V. Volie, E. & E. 531. engine, tender, carriage or truck, having a person 

Evidence of a wound having been made by or persons in or upon it : and, therefore, although 
the contents of a pistol, although no ball was a stone may be thrown at a train ivith intent to 
found, and of its having made a loud report, injure persons being therein, vet, if it strikes a 
with reference to its size, is sufficient to go to a carriage or tender not having^any person in or 
jury of its having been loaded with ball. Rex upon it at the time, the felony is not proved.. 

V. WesUm, 1 Leach, C. C. 247. jRciff. v. Court, 6 Cox, C. C. 202. 

On an indictment under 14 &; 15 Viet. c. 19,. 
c. By other IMieans. s. 7, for maliciously throwing stones into a rail- 

.... . way carriage, with intent to endanger the safety 

Suicide IS not. j— An attempt to commit suicide of anv person in it, there must be evidence of an 
isuiot an attempt to commit murder within 24 & intent to do some grievous bodily harm, such as 
25 Viet. c. 100, and is not merged in any of the would support an" indictment for wounding a 
felonious attempts to commit murder made particular person with that intent ; and, if it 
punishable by that act, but remains a mis- appears that the prisoner’s intention was only to 
demeanor at ccvmmon law triable by the court commit a common assault on some person in* the 
of quarter sessions. Ileg. v. Burgess, L. &; C. carriage, he must be acquitted. Meg. v. Ikmke, 
258 ; 32 L. J., M. C. 55 ; 7 L. T. 472 ; 11 W. E. 1 F. & F. 107. 

96 ; 9 Cox, C. C. 247. On an indictment for wilfully and maliciously 

casting anything upon a railway carriage or 
, Abandonment of Child.] — A female abandoned truck, either with intent to injure it or to en- 
her infant child, having first deposited it in the danger the safety of persons in the train ; there 
bottom of a dry ditch among some nettles, by may be a case for the jury, although the train is 
which it was not hurt ; and, in consequence of a goods train, and there "was no person on the 
being shortly afterwards found by other persons, particular truck, but there must be proof of the 
had not experienced any inconvenience from the intent to endanger the safety of persons in it, 
exposure : — Held, that she could not be convicted Reg. v. Sanderson, 1 F. & F. 37. 
of an assault with intent to murder the child. 

Ileg. v. Rensliaiv, 2 Cox, C. C. 285 : 11 Jur. 615. Evidence.] — On an indictment under 3 & 4 

Viet. c. 97, s. 15, for unlawfully and wilfully 
Wife Jumping out of Window to avoid doing anything to endanger the safety of persons 
Violence.] — Where a woman jumps out of win- conveyed in or upon any railway, it was un- 

dow for the purpose of avoiding the violence necessary to allege or prove that the railway 

of ^ her husband, and sustains dangerous bodily was constructed or worked under the powers of 
injury, the husband cannot be convicted of an an act of parliament. Reg. v. Boiomy, 10 Jur, 
attempt to murder, unless he intended by his 211. 
conduct to make her jump out of the window. 

Reg. V. Bonoca/i, 4 Cox, 0. C. 401. By TTnlawful Act, Omission or Neglect.]— 

Two bovs went upon premises of a railway 
9. Threats to Murder. companf and began playing with a heavy cart, 

which was near the line. Having started the 
Indictment.] — A letter signed, “I am jmir cart, it ran down the embankment by its own 

cut-throat,” and stating that if the person to impetus. One boy tried to divert its course ; 

whom it was sent had his deserts, he would not the other cried to him, “Let it go.” The cart 
live the week out ; and that the writer would be ran on without pushing, until it passed through 
with him shortly, and if he made light of it, a hedge and a fence of posts and rails, and 
the writer would" make light of him and his, so over a ditch on to the railway; it rested so 
plainly conveys a threat to kill and murder, as to close to the railway lines as to obstruct any 
render it unnecessary to insert either innuendoes carriages passing upon them. The boys did not 
or prefatory allegations in the indictment to attempt to remove it : — Held, that as the fi.rst 
explain its meaning, Rex v. Boucher, 4 Car. & act of moving the cart was a trespass, and there- 
E, 562. fore an unlawful act, and as the jury found that 

the natural consequence of it was that the cart 
Tittering — What is.] — The intentionally put- ran through the hedge, and so on to the railway, 
ting a threatening letter in a place where it is the boys might be properly convicted under 24 & 
likely to be seen and read by the party to whom 25 Viet, c. 100, s. 34. Rag. v. Monaghan, 23 
it is directed, or to be found by some other per- L, T. 168 ; 11 Cox, 0. 0. 608. 
son, and which is in fact so found and conveyed The neglect of the driver and stoker of a rail- 
to the party, was an uttering of the letter within way engine to keep a good look out for signals, 
in A'- 11 r. 06,3.1. Reg. Jones, 0 Cox, according to the rules and regulations of the 
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i^iect is, that a collision occurs, and the safety was not that requisite testimony of want of 
of passengers is endangered, was not an offence assent to justify leaying the case to the jury. Ib. 
within 8 & 4 Yict. c. 97, s. 15. Rrg. v. Burden- 

ton^ 6 Cox, 0. C. 247. Girl Unconscious.]— Where a girl is in a state 

of utter uncon-jciou'^nes^, whether occaNioned by 
Malicious Injury to Property.]— 5 V ante, coL the act of the pnsoner or otherwise, a person 


I. EAPE AND ASSAULT ON WOMEN 
AND CHILDEEN. 

1. Bupe. 

a. Who Capable of Committing, 1547. 

b. Upon whom Committed, 1,547. 
r. The Offence, 1.548. 

d. Indictment, 1551. 

e. Trial, 1552. 

/. Evidence, 155.8. 

2. Carnally Abating Cluldrni, 1558. 

8. Indennit Assaultfi on Feniuhj^, 1502. 

4. Bropurnig Brjilement of Glrh, 1563. 


a. Who Capable of Committing:. < 

"Boy under Fourteen.]— A boy under fourteen ! 
cannot be convicted of an as^sault with intent to ^ 
commit a rape. Bev y. EliJershau\ S Car. <5c P. ; 
306. I 

And if he is under that age. no evidence is ad- 
missible to .show that, in point of fact, he could ^ 
commit the offence of rape. Bog. v. PJCdhpH, 8 , 
Car. & P. 786. S. P., Beg. x. Jordan, 9 Car. (X; P. ! 
118 ; Beo' y. Groombridge. 7 Car. & P. 582 ; Beg. 

V. Brim How, 9 Car. & P. 306 ; 2 M. 0. C. 12 2! 

Woman — Principal in Second Degree.] — A j 

woman may be iudicte I for rape as a principal < 
in the second degree, i?'v/. v. B/m. 17 Cox. C. ■ 
0. G09. 

b. Upon whom Committed. 

Idiot.] — The prisoner had carnal knowledge of 
a girl of thirteen by force. She was incapable 
of giving consent fiom defect of umlerstanding, ' 
and it was not shown that the act was done ' 
against her will Held, that he was propeily 
convicted of rape. Beg. v. FleteJier, Bell, C. C. . 
63 ; 28 L. J., M. 0. 85 ; 5 Jur. (N.S.) 179 ; 7 W. 

E. 204 ; 8 Cox, 0. C. 131. 

The mere fact of connection with an idiot girl 
capable of recognising and describing the prisoner, 
but incapable, so far as her idiutcy rendeied her 
so, of expressing dissent or consent, and there- ' 
fore without her consent, is not sufficient evidence 
of the commission of a rape upon her to be left ' 
to a jury. Beg. v. Fletcher, 35 L. J„ M. C. 172 : 

L. E. 1 G. 0. 39; 12 Jur. (N.S.) 505 ; 14 L. T ' 
678 ; 14 W. E. 774 ; 10 Cox, C. 6. 248. 

Upon the trial of an indictment for rape upon 
an idiot girl, the proper direction to the jury is ' 
that if they are satisfied that the girl was in such 
a state of idiot cy as to be incapable of expressing < 
either consent or dissent, and that the prisoner 
had connection with her without her consent, it ' 
is their duty to find him guilty. Beg. v. Barratt 
43 L. X, M. C, 7 ; L. E. 2 C.C. 81 ; 29 L. T. 409 : 

22 W, E. 186 ; 12 Cox, 0. C, 498. ^ , 

The enses of Beg. v. FleteJier (Bell, C. G 63) • 
and of Beg. v. Fletcher (L. R. 1 C. C. 39), are not 
adverse to one another. The principle is pro- - 
perly laid down in the first case, and the second 
case w^as only a decision to the effect that ther«| ! 




having connection with her during that time is 
guilty of rape. Beg. v, Bgan, 2 Cox, C. C. 115. 

Infant.] — Tboiieh a child under ten yexrs of 
ace cannot legally consent to a rape upon her, 
yet she mny consent to the attempt to commit 
it ; and such an attempt, with her consent, would 
not be an assault. Where, therefore, a chihl is 
too young to know the natiiie of an oath, her 
evidence as to a rape upon her cannot be taken, 
and marks of \ lolenco on her private parts can- 
not be presumed to have been done against her 
consent, Reg. v. Cochburn, 3 Cox, 0. C. 543. 
See now Criminal Law’ Amendment Act, 1885, 
s. 4. 

c. The Offence. 

Consent — What is — Non-resistance owing to 
Mistake.] — To constitute a rape on a woman 
conscious and capable of giving consent at the 
time of connection, theie must be an actual 
resistance of the will. Non-resistance to con- 
nection. permitted under a misappiehension in- 
duced by the conduct of the man, by a woman 
conscious and capable of consenting, amounts to 
consent, though unintentional, and prevents the 
offence amounting to a rape. B nj, v. Barrow, 
38 L. J.. M. C. 20*^; L. E. 1 0. C. 156 : 19 L. T. 
293 ; 17 W. E. 1U2 ; 11 Cox. C. C. 191. See 48 
A 49 Vict. c. 69, s. 4. 

A woman, with her baby in her arms, was 
Ijing in bed between sleeping and waking, and 
her husband was asleep beside her. She was 
completely awakened by a man having connection 
with her, and pushing the baby aside. Almost 
diiectly she was completely awakened she found 
that the man was not her husband and awoke 
hei husband : — Held, that a conviction for rape 
upon these facts could not be sustained. Ib. 

Where a married woman consented to the 
prisoner having connection with her under the 
impression that he was her husband : — Held, 
that the prisoner was guilty of rape. Beg. v. 
Bar7mc (L. E. 1 C. C. 156) not followed. Reg, 
V. Dee, 14 L. E. Ir. 468 ; 15 Cox, C. C. 579— C. 
C. E. And see now 48 A 49 Vict. c. 69, s. 4. 

Having carnal knowledge ot a married woman, 
under circumstances which induced her to sup- 
pose it is her husband, does not amount to a 
rape. Rex v. Jackson, E. A E. 47. 

If a man has connection with a woman, she 
consenting under the belief that it is her 
husband, this is not a rape, though it is a fraud 
on the part of the man ; but it is an assault ; and 
the fact that there was no resistance on her 
part makes no difference, as the fraud is suffi- 
cient to make it an assault. Beg. v. Williams, 
8 Car. A P. 286. !S. P., Beg. v. Saunders. 8 Car. 
A P. 265. 

A. got into the bed of a married woman, in- 
tending if he could to have connection with her 
by passing for her husband, but not by force, 
bhe supposing him to be her husband allowed 
him to have connection with her : — Held, that he 
was not guilty of rape. Beg. v. Clarke. Dears. 
C. C. 397 ; 3 C. L. R. 86 : 24 L. J.. M. C.'25 : 18 
Jur. 1059 ; 3 W. E. 20 : 6 Cox, C. C. 412. S. P., 


Beg. V. Sweenie, 8 Cox, C. C. 223. 

To constitute rape, it is not necessary that the 
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connection with the woman should be had against , was guilty of the crime of rape. Rt^q. v Fo A 
xvill ! it is sufficient if it is without her mn- 1 3S L. T. UO ; U Cox, 0. C. lU. Sm aim cSm 


her will ; it is sufficient it it is without her con- 3S L. T. UO ; U Cox, C. C. lU. Sm aim cim 
sent. V. Fletvhpy, Bell, C. C, 03 ; 28 L. J., supra. 

M. C. 85 ; 5 Jur. (X.s.) 179; 7 W. B. 20 i; 8 

Cox, C. C. 131. Consent given through Ignorance or Surprise ] 

Upon an indictment for rape, there must be — A man, who by fraudulently and falsely pre- 
some evidence that the act was without the con- tending to give medical advice to a female 
sent of the woman, even where she is an idiot, patient, and in pursuance of such advice to per- 
In such a case, wheie there were no appeal ances form a surgical operation upon her, procures her 
of force having been used to the woman, and the submission to his medical treatment of her, under 
only evidence < )f the connection wus the prisoner’s colour of which he has carnal connection with 
own admission, coupled with the statement that her, she believing all the while that she was 
it was done with her c<uisent : — Held, that there undergoing medical treatment, is guilty of a rape, 
was no evidence for the jury. i?'y/. v. Fletcher, Betj. v. Flattery., 46 L. J., M. C. 130 ; 2 Q. B. D. 
55 L. J., M. C. 172 ; L, 11., 1 C. C, 39 ; 12 Jur. 410 ; 36 L. T. 32 ; 25 W. E. 308 ; 13 Cox, C. C. 
(N.S.) 505 ; 14 L. T. 573 ; 14 W. R. 774 ; 10 Cox, 388. 

*0. C. 248. If a surgeon professing to take steps to cure a 

The rule is, that the connection must be with- girl of a complaint has carnal connection with 
out the consent of the person alleged to have her, and she is ignorant of the nature of this act, 
been ravished. Bey. v. Jone^, 4 L. T. 154. and. makes no resistance, solely from a bona fide 

Three boys, under fourteen years of age, were belief that he is, as he represents, treating her 
indicted for assaulting a giil nine years of age. medically, with a view to her cure, his conduct 
It Avas proved that eaoh of the boys had had in point of law amounts to an assault. Beg. v. 
connection with her. The jury returned as their Cam., 1 Den. C. C. 580 ; T. & M. 318 ; 4 'Hew 
verdict, that the prisoners were guilty, the Sess. Cas. 347 ; 19 L. J., M. C. 174 ; 14 Jur. 4^9 ; 
child being an assenting party ; but that from 4 Cox, C. C. 220. 

her tender years, she did not know what she was On an indictment for an assault with intent to 
about ” : — Held, upon this finding, a verdict of commit a rape, the prosecutrix stated, that the 
acquittal must be entered. Reg. v. Read^ 2 Car. defendant, her medical man, being in her bcd- 
& K. 957 ; 1 Den. C. C. 377 ; T. k; H. 52 ; 3 New room, directed her to lean forward on a bed, that 
Sess. Cas. 405 ; 18 L. J . M. C. 88 ; 13 Jur. 68 ; 3 he might apply an injection ; she did so, and 
Cox, C. 0. 266. See 43 44 Viet. c. 45, s, 2. the injection having been applied, she found the 

defendant was proceeilmg to have connection 
Force Used — Consent in some degree given.] with her, upon which she instantly raised herself, 
— If in a case of rape the jury is satisfied that and ran out of the room. She stated that the 
non-resistance on the part of the prosecutrix pro- defendant had penetrated her person a little : — 
ceeded merely from her being overpowered by Held, that if it had appeared that the defendant 
actual force, or from her nut being able, from had intended to have had connection with the 
want of strength, to resist any longer, or that, prosecutrix by force, the complete ofence of rape 
from the number of person^ attacking her, she would, upon this evidence, have been proved, but 
considered resistance dangerous and absolutely that the thus getting possession of the person of 
useless, the jury ought to convict the prisoner of the woman by surprise, was not an assault with 
the capital charge T but if they think, from the intent to commit a rape, but Avasan assault. Reg. 
whole of the circumstances, that although, Avhen v. Stanton^ 1 Car. & K. 415. 
the prosecutrix Avas fiiNt laid hold of, it AA^as 

against her Avill, yet that she did not resist after- Making Woman Drunk.] — On a trial for a 
VA^ards, because she in some degree consented to rape, it was proved that the prisoner made _ the 
wdiat Avas aftei'Avards done to her, they ought to prosecutrix drunk, and then AA’hen she was in a 
acquit the prisoners of the capital charge, and state of insensibility he took advantage of it and 
convict them of an assault only. Beg. v. Ilallett^ Auolated her. The jury convicted the prisoner, 
5 Car. &; P. 748. and found that he gave her liquor for the pur- 

The jury sboubl be satisfied, not merely that pose of exciting her, and not AAuth the intention 
the act was in some degree against the aviU of of rendering her insensible, and then having 
the Avonian. hut that she AA^as, by physical sexual intercourse AA'ith her : — Held, that he was 
violence or terror, fairly oA^ercome, and forced properly convicted of rape. Beg.x. Camplhi.,! 
against her aaTII, she resisting as much as she Oar. & K. 746 ; 1 Den. C. G.89 ; 1 Cox, C. C. 220. 




could, and so as to make the prisoner see and 
know that she aaus reallv resisting to the utmost. Submission because of Fear.] — Where a 
Beg. v. Budland, 4 F. F. 495. father has established a kind of reign of terror in 

his family, and his daughter, under the influence 
Rape by Fraud.] — If a man has or attempts of dread and terror, remains passive Avhile he has 
to have connection Avith a woman while she is connection with her, he may be found guilty of 
asleep, it is no defence that she did not resist, as rape. Beg. v. Joim^ 4 L. T, 154. 

‘She is incapable of resisting. The man can, ^ • n r,. rv 

therefore, be found guilty of a rape, or of an Penetration — What sufficient.] Since 9 
attempt to commit a rape. Beg. v. 2Iayers. 12 G-eo. 4, c. 31, s. 18, the only question for the jury 
Cox, C, C. 311. is, whether the private parts of the man did or 

While a married woman Avas asleep in bed not enter into the person of the woman. There- 
with her husband, the prisoner got into the bed fore, though it appears from the evidence, 
and proceeded to have connection with her, she beyond all possibility of doubt, that the party 
being then asleep. When she awoke, she at first was disturbed immediately after penetration, 
thought he was her husband, but on hearing him and before the completion of his purpose, yet he 
und seeing her husband at her side, she must be found guilty of having committ^ the 
the prisoner off, c^nd callecj out to her bus- complete offence of rape. Beg. v. Allen., 9 Car. 
band, when the prisoner ran away: — Held, he & F. 31. 
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The slightest penetration is sufficient, even 
though it does not break the hymen. Meg, v. 
Musmi, 1 East, P. C. 438. 

Penetration, short of rupturing the hymen, is 
sufficient to constitute the crime of rape. Reg. 
T. Huglm, 2 M. C. C. 190 ; 9 Car. & P. 752. 

Though it is not necessary, in order to com- 
plete the offence of rape, that the hymen should 
be ruptured, provided that it is clearly proved 
that there was penetration : yet wffiere that 
which is so very near to the entrance has not 
been ruptured, it is very difficult to come to the 
conclusion that there ha^ been penetration so as 
to sustain the charge. R^g. v. 31' Rue., 8 Car. tfc 
P. 641. 

To constitute penetration on a charge of this 
offence, the parts oi the male must be inserted 
in those of the female ; but, as matter of laiv, 
it is not essential that the hymen should be rup- 
tured. Reg. V. Jordan, 9 Car. &; P. 118. 

Emission Unnecessary.] — Proof of injectio 
seminis. as w^ell as penetration, was essential in 
an indictment for rape, before 9 Geo. 4, c. 31. 
Rex V. mu, 1 East, P. C. 439. S. P., Rex v. 
Cave, 1 East, P. 0. 438 ; Rex v. R arrows, 11. k 
R. 519 ; Rex v. Coz'nis, 6 Car. & P. 351. 

Since 9 Geo. 4. c. 31, the offence of rape is 
made out by proof of penetration only ; and in 
such case a pri'soner niu^t be found guilty, 
although there was no emission, and although he 
did not withdraw' himself merely because he was 
satisfied. Rex v. Jennings, 4 fcar. & P. 249 ; 1 
Lew'in, 0. 0. 93. S. P., Re,v v. Reelispear, 1 
M, 0. C. 342. And see 24 & 25 Yict. c. 100, &. 
63. 

Attempt to Commit—Intention to Overcome 
Eesistance.] — In order to convict on a charge of 
assault with intent to commit a rape, the "jury 
must be satisfied not only that tlie prisoner 
intended to gratify his passions on the person of 
the prosecutrix, hut that he intended to do so at 
all events, and notwithstanding any resistance 
on her part, Rex v. Lloyd, 7 Car. & P, 318. 

On a charge of rape, there having been to 
some extent assent, and it being doubtful whether 
the act had been completed, it is necessary that 
the jury should be satisfied, before convicting 
either of a rape or of an assault with intent to 
commit a rape, that the prisoner intended to 
commit the offence notwithstanding any resist- 
ance on the part of the W'oman. Reg. v. Wright 
4 E. & F. 967. 

Evidence of previous Connection.] — On 

the trial of an indictment charging an assault with 
intent to rape, if the prosecutrix, in answer to 
cross-examination, denies having voluntaril}^ had 
connection with the prisoner prior to the alleged 
assault, evidence to contradict her by proving 
such prior connection is admissible on his behalf. 
Reg. v. Riley, 56 L. X, M. C. 52 ; 18 Q. B. D. 
481 ; 56 L. T. 371 ; 35 W. R. 382 : 16 Cox, 0. 0. 
191— C. C. R. 


Form and Evidence otl— An indictment need 
not contain an express allegation of an assault. 
Reg. V. Allen. 2 M. C. C. 179 ; 9 Car. & P. 521. 

A. was convicted on an indictment, which 
charged that he “ in and upon E. F.,” “ feloni- 
ously and violently did make (omitting the words 
‘an assault,’)” and her, then and there, and 
against her will, violently and .feloniouky id 


ravish and carnally know : — Held, that the 
omission of the w'ords ‘'an assault ” was no 
ground for arresting the judgment. Ib. 

After an acquittal upon an indictment for 
rape, and for an assault with intent to commit a 
rape, the prisoner may be indicted for a common 
as&ault, upon which the prosecutrix can only in 
chief be asked so much as to elicit what would 
amount to a common assault ; but the prisoner’s 
counsel may, on cross-examination, enter into 
the original charge. Reg. v. JDunr/eg, 4 F. & F. 
99. 

On an indictment charging a misdemeanour for 
an assault in attempting to commit a rape on A. 
B., With a count for an assault of the same 
nature on a different day on C. I)., it is com- 
petent to the prosecutor, not only in law, but by 
01 dinary practice, to give evidence of both 
assaults. Reg. v. Davies, 5 Cox, C. C, 328. 

What Parties Indictable.] — A count charging 
A. With a rape as a principal in the first degree, 
and B. as a pnncii)al m the second degree, may 
be joined with another count, charging B. as 
principal in the fiist degree, and A. as principal 
in the second degree. Rex v. Gray, 7 Car. & P. 
164. 

A general conviction of a prisoner charged 
both as principal m the liist degiee, and as an 
aider and abettor of other men in lape, is valid 
on the count charcnig him as pnncipal. Rex v. 
Folhes, 1 M. C. C."354. 

An indictment is eood wdneh charges that A. 
committed a rajie, and that B. w%as present, aid- 
ing and assisting him m the commission of the 
felony. Reg. v. Cribhnm, (^ar. ck M. 187. 

^ In such a case the party aiding may be charged 
either, as he w'as m law', a pimcipal in the first 
degiee, or as he was m fact, a principal in the 
second degree. Ib. 

e. Trial. 

Election.] — On an indictment for rape charg- 
ing the prisoner both as principal in the first 
degree, and as an aitler and an abettor of other 
men in the rape, evidence may be given of 
several rapes on the same woman, at the same 
time, by the prisoner and other men, each assist- 
ing the other in turn, without putting the prose- 
cutrix to elect on wdiich count to proceed. Rex 
V. Follies, 1 M. C. C. 354. 

Finding of Jury, on what Counts.] —-A 

first count charged an assault with intent to 
ravish ; the second, a common assault. The 
record w'ent on to state, that the jury found the 
defendant guilty of the misdemeanour and offence 
in the indictment specified, in manner and form 
as by the indictment is alleged against him, and 
the judgment was, imprisonment and hard la- 
bour : — Held, that the w'ord “misdemeanor” was 
nomeii coHectivum, and that the finding of the 
jury W'as in effect, that the defendant W'as guilty 
of the whole matter charged, and that the judg- 
ment was therefore w'arrantcd by the verdict. 
Rex V. Powell, 2 B. & Ad. 75 ; 9 L. J. (O.S.> 
M. C. 71. > V, / 

Verdict — Attempt to Commit.] — An indictment 
charged H. with rape, and "W. with aiding and 
abetting in the rape. The jury found PI. and W. 
guilty of misdemeanour ; H. of attempting to 
commit a rape, and \V. of aiding H. in the 
attempt. It was contended that this verdict 


d. Indictment. 
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amounted to nn aciiiiittal of AV., the ca^e did diately after the occasion hnt xvhn+ i.roc c.o,vi • 
not fall within 14 ^15 Viot. c. 100 , s. 9, hy an Wr to her. 

which a per-son indicted tor a crime may he F 579 x.oc 

foimd grhlty of an aTtcmpt to connmt the crime. Wh^re a man is charged with committintr a 

The obiection was OTerriiled Held, that the fha f.-.n _ coinmiTOng a 


found guilty of an attempt to commii the crime. 
The objection was oTerruled : — Held, that the 
conviction ought to be affirmed. Jtrr/. v. Ilap- 
(food 39 L. M C. .s2 ; L. lb I lb 'c, 221 : 21 
L. T. 078 ; IS AV. Ib 350 ; 11 Cos, C. C. 471. 

Assault — Evidence of Eape.] — Before 14 

& 15 Viet. (*. 100. 12, a defeialant would be 


G. C. 40. 


Buty of Prosecutlon.J—On a trial for a 


ac(iuitted on an indictment for an a^^ault with rape, the prosecutrix, a <^61 vant, stated that she 
intent to ravish, if the evidence amounted to made almost immediate coinplamt to her niis- 
proof of an actual lape. Jica* a. Ilarnnvuod, 1 j tress, and that on the next day a washerwoman 


East, P. C. 411. wrashed her clothes, on wffiich w'as blood,. 

f. Evidence. Xeither the mistress nor the washeiwvoman wns 

under recognisances to give evidence, nor w^re 
Sufficiency— Wo Corroboration of Prosecutrix.] their names on the back of tlie indictment, but 
— A prisoner may be convicted ot rape upon they wxre at the asMzes attending as witnesses, 
the inisiipported evidenc(‘ of an infant under for the prisoner. The judge directed that boih 
years (f discretion, if the jiiiy is satisfied that | the mitetress and the waslieiwoman should be 
the evidence is such as to leave no reasonable called by the counsel for the prosecution, but 
doubt of his guilt. Ano/^ 3 Puss. C. iH. allow’ed the counsel for the piosecutinn every 
554. latitude in their examination. ftn/. v. Stro 7 ie''i\ 

1 Car. & K. G50. 

Admissibility of Complaints made in Prisoner’ s 

Absence.]— The partieulais nf the complaint To* Impeach Character of the Prosecutrix 
made by a female oil whom a rane hn^ been On the trial of an indictment for a ra])e the 
coiiiniittod aie not lecciiable in eviden(‘e. nor i prosecutrix may be asked whether i>revioudv 
even her statement a^ to the place of the com- to the commission of the alleged ofience the 
mission of the crime ; all that can be asked on ' prisoner had not had intercourse with her hv 
examination in chief being the fact of her , her own consent. lle,e x. 2Iarti7L ^ k V 
having made such complaint, and the nature of ' 5C2. 

it. Betg v. <> Jur. 243. Under an indictment for an assault to commit 

On the trial of an indictment for a ra])e. it a rape, the defendant may impeach the prosecu- 
appeared that the person alleged ro have been trix's character for chastity by general, but not 
ravished, but wTn > wvas since dead, had come home by partienlai . evidence. v . Cha^ltc, 2 Htark, 241 . 

evidently sufiering from recent violence : it wms But the character of the piosecutiix as to 
proved that on her return home she made a general chastity may be impeaclied by general 
statement as to the injury she had received, and evidence. II/. 

named the persons who* had committed it:— The piisoner may give evidence that ihe 

Held, that the partieulais ftf this statement wmman bore a notoiiouslv bad <-haiacter for 

could not be given in evidence as independent w’ant of chastity and common decency, or that 
evidence to show’ who were the poisons who she had before been criminall}’' connected with 
committed the offence : and that statements <^f the prisoner ; but he cannot show that she bad 
this kind W’cre only admissible t«) confirm the a criminal connection with other pei sons. Jteaw^ 
evidence of the prose<*iurix, by showing that she 2Io(l{/.son, P. &: P. 211. 

made a recent complaint of the injniy she had Nor is the woman obliged to answer as to the 
received. Be//, v. Mep.si}//. 9 Ihr. .k P. 420. latter fact. Jb. 

Where the deposition of the prosecutrix taken On the trial of an indictment for a rape, held,, 
before the magistrate wms not pioveil, and she that the prisoner's counsel might ask the prose- 
was not at the trial, evidence of comi)laints cutrix the following questions, wuth a view to- 

made by her recently after the outrage w’as j contradict her: ‘‘Were you not, on .(since 

rejected ; no^ such evidence is receivable as con- the time of the alleged offence,) walking in 1he 

firmatory evidence onlj-. AVy. v. Guttndge.^ 9 High-street at Oxford to look out for*^ men ? 

C. & P. 471. » Were you not, on , (since the time of the 

A person to wiiom the prosecutrix made a alleged offence,) w^alking in the High-street 
complaint very recently after the offence, as she w-ith a woman reported to be a common prosti- 
was on her way home, ma}^ be asked wdietlier she tute ? ” Bt\e w. JBailie/^ 3 Car. k. P. 589. 
named a person as having committed the offence, Held, also, that evidence might be adduced 
but not wdrose name she mentioned. Beg. v. by the prisoner to show" the general light 
Osborne^ Car. & M. G22. character of the prosecutrix, and that general 

The fact of the prosecutrix making complaint evidence might be given of her being a street- 
01 the outrage, and the state in wffiich she was at wmlker. Ib, 

the time of making the complaint, are evidence. The prosecutrix may be asked, on cross-exarai- 
Begs V. Clarlie^ 2 Stark. 241. nation, whether she had not allowed another mars 

On a trial for rape, or for an attempt to com- than the prisoner to take liberties with her, in 
wt a rape, the female assaulted may be con- the interval betw^een the commission of the 
firmed by proof that she recently, after the alleged offence and the first complaint of it. 
alleged outrage, made a complaint, but the Beg. v. Mercer, 6 Jur. 243. 
particulars of what she said cannot be asked in i On a trial for rape, evidence of the general 
chief of the confirming witness, bur may in ' character of the prosecutrix, as that she had been 
cross-examination. B^g. v. WaVter, 2 jM. k Bob. [ a reputed prostitute, is admissible. Beg. v. €Uy, 

' 5 Cox, 0. C, 146. 

-Not only what the prosecutrix said imme- ! On a trial for r^pe, witnesses may be OaJled on 
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the priboiicr’s behalf to prove general indecenev 
of the prosecutrix, and witnesses for the prosecu- 
tion may be then called to rebut their evidence. 
Meg, V. Tmimjton, 1 Cox, C. C. 48. 

Contradiction of the Prosecutrix.]— A prose- 
cutrix, on a charge of rape, having, on cioss- 
examinati<jn, said that she had herself been 
charged with stealing money, and on that 
occasion had accounted to a police constable foi 
the possession of the money by stating that it 
was given her for not complaining ot a pei’hon 
who had insulted her by solicitations against her 
chastity, but denied that she had said the money 
was given her for having connection with him : 
— Held, that the prisoner could not call the 
constable as a witness, to contradict the piose- 
cutnx, by proving that she had said that the 
money was given her for that purpose. Beg, v. 

6 Cox, 0. C. 23. 

If upon the tiial of an indictment for rape, 
attempt to rape, or indecent assault, the piose- 
cutrix is asked whether previously to the alleged 
offence she has had connection with a particulai 
person named ; her answer is final, and evidence 
cannot be adduced to contradict her if she replies 
in the negative. Beq, v. Holmes^ 41 L. J.. M. C. 
12 ; L. R. 1 C. C. 334 ; 25 L. T. H69 : 20 W. R. 
122 ; 12 Cox, 0. C. 137. S. P., Beg, v. CocJieroft, 
11 Cox, C. 0. 410. 

But the prosecutrix having, on cross-examina- 
tion, denied that she had connection with other 
men than the prisoner, those men may be called 
to contradict her. Beg. v. Bolins, 2 M. & Rob. 
-512 ; 1 Cox, U. 0. 55. 

On the trial of an indictment charging an 
assault with intent to rape, if the prosecutrix, in 
answer to cross-examination, denies having volun- 
tarily had connection with the prisoner prior to 
the alleged assault, evidence to contiadict her by 
proving such prior connection is admissible on 
his behalf. Beg. v. Blleq, 5(3 L. J., M. C. 52 ; 18 
Q. B. D. 481 ; 5(3 L. T. 371 ; 35 W. R. 382 ; 16 
€ox, C. 0. 191. 

Proof of Other Cases.] — On an indictment for 
rape on a child under ten, evidence was admitted 
of subsequent perpetrations of the same offence 
on different days previously to complaint to the 
mother, it appearing that the prisoner had 
threatened the child on the first occasion : — 
Held, that, virtually, it was in such a case all one 
oontinuous offence. Beg. v. Bearden, 4 F. & F. 
76. 

On an indictment for an assault with intent to 
-commit a rape, evidence that the prisoner on a 
prior occasion had taken liberties with the prose- 
cutrix, is not receivable to show the prisoner's 
intent. Bex v. Lloyd, 7 Car. & P. 318. 

On an indictment for an assault with intent to 
commit a rape on A., with a count for an assault 
of the same nature on a different day on B., 
evidence of both assaults is admissible. Beq. v. 
Datm, 5 Cox, 0. C. 328. 

Proof of Age,] — Family discussion as to birth- 
•day, and acts done on the reputed day, are evi- 
dence for the jury as to the age of an infant 
prosecutrix, on whom a ra^^e is charged to have 
been committed. Beg. v. Idages, 2 Cox, C. C. 
226. /See also cases post. col. 1561. 

Identity of Accused,] — ’In a case of rape 
against five, the prosecutrix, when before the 
Igrmd jury, did not know the names of the 


different prisoner^, but could identify the per-on^ : 
— Held, that the grand jury might call in another 
witness, who was before the examinin sz magistrate , 
and there saw the prisoners, and let the piose- 
cutrix describe the different pris(meis. and the 
othei witness give their names ; and that, if the 
prisoners could not be identified by thin mode, 
they might be bi ought before the grand jury. 
Beg. V. JenlibifS, 1 Car. tV: K. 536. 

Depositions of Prosecutrix — When admis- 
sible.]— If it is proved on the }>art of the piose- 
cutionthat the party alleged to havebe* n ravished 
has been kept out of the way by the pi i^oiiers, the 
judge will allow her deposition before the magis- 
trate to be given in evidence. Beq. v. Guff ridge, 
9 Car. cV; P. 471. 

In an indictment for a rape, the deposition of a 
gill taken before the eommittmg magistral!*, and 
signed by him, may, aftei her death, b(‘ read in 
evidence at the trial the ja'i^uier, altlioiigh it 
was not signed by her, and she was iimler twtdve 
years of age. provided she was sworn, and ap- 
peared competent to take an oath ; and all the 
facts necessary to complete the crime may he 
collected from her testimony so given in evidence. 
Bex V. Flemming, 2 Leach, C. C. 854 ; 1 Ea^r, 
P. C. i40. 

It appeared that the prisoner hatl been taken 
before the mayor of X., chaigetl with rape : and 
that the prosecutiix was swurn, and ht*r --tate- 
ment taken down by the mayor, who a^ked lier 
some fuither question^, the answers to which 
were taken down, and the pii-oner wasiliseharued. 
That w’hieh was taken down }>y the mayor was 
not read over to the pioseciitrix. neither was it 
signed by her or by the may t >r. The pn-i iner was 
afterwards committed for trial by other magis- 
trates : — Held, that at the trial the pri-oner's 
counsel might cross-examine the pro'-ecutuxas to 
what she said before the mayor of X,. without tlie 
pi eduction of that which was taken down tm That 
examination. Beg. v. Griffiths, 9 (’ar. .k P. 74(3. 

On her cross-examination a proseeiinix cannot 
be contradictal from the depttsitioiis unless they 
aie put in. B'^g. v. Wright, 4 F. k F. 967. 

Sufficiency of Confession.] — The ]u*i^oner was 
convicted of a rape upon the prosecutrix, who 
was an apparent idiot. She pioved the act dtuie. 
and said that it tvas wioinr, but that slu* ^aul 
nothing to the prisoner, and that she did not «lo 
anything to him, and that she did not like to 
hurt nobody. The constable told tlie primmer 
that he was charged with committing a rape 
upon the prosecutrix and against her will. The 
prisoner, in answer to that, sahl, “Yes, I did ; 
and I’m very sorry for it ” Held, that tliere 
was evidence to sustain the conviction. Beg, v. 
Prmu/, 17 L.T. 295; 16 W. R, 142 ; 10 Cox, 
e. C. 635. 

2. Carnally abusing- Children. 

Who Capable of Committing — Male under 
Fourteen.]— A boy under fourteen cannot, by 
lawg be convicted of feloniously carnally know- 
ing and abusing a girl under ten, even though it 
was proved that he had arrived at the full state 
of puberty. Beg. v. Jordan, 9 Car. A P. 118. 

A male under the age of fourteen years cannot 
be convicted under s. 4 of the Criminal Law 
Amendment Act, 1885, of the offence of carnal 
knowledge of a girl under the age of thirteen 
years. Beg. v. Waite, 61 L. L, M. 0. 187 5 






1557 CEIMINAL LAW — Affcibist the Persons of Individuals. 1558 


{18i)2] 2 Q. B. iU)i ) ; G7 L. T, 300 ; 41 W. JX, SO ; , Consent tkronglx Terror.]— On an indictment 
17 Cox., C. C. 551 — C. C. II. for attemptinct to carnally know ami abu^ea i^nl 

j umler ten, with a count for a common a^^aiilt, 
Conviction for Indecent Assault.]— A boy the attempt was proved, but it could not be 
cm ler tiic anc of fourteen year^, who ha> been i 'ihown that the chd<l wa^ under ten year^ of ai^c, 
put on liN trial umler s. 1 of the Ch-inunil Law and it tiLo appearetl that ii > violence uas hI 
Ameudunuif Aet, 1885, fui (Minilly kiioWiiu a by tlie prisoner, and no acnial re-^istaiis'e nia<le 
girl umler t he a^m of thirteen ye irs.^ilthoue’n, by by the Held, that alth nn^h eoiiseut on tin* 

rea'^on of his a.i^e, he is entitlod to be acsputted part of the oiH would juit an end to the chare^e 
<»f that offence, ina^Ayet, undci ".It of the'^anie of assault, yet that there was a oreat ditbireiu'c 
act, hi^ cunvHhed of an indecent a^^^ult. 7/"//. between eoment ami ^ubaiis^ion, and tint, 
V. B5//b///nv, (>2 L. J., M. <5 (lit : ]l'^h3_^ 1 il. altho'n,di, in the ca-^e of an adult, sulnnittin^ 
520; 5 li. 180; 11 W. H. 332 — C. C. It. I quietly to an outrage of this kind w»>uld i;o far 

j to show coU'^ent. yet that, in the ease of a eluld, 

C-irl inciting to commit Offence.] — It the jury diould eoiwder whether the submission 

not a erfnnnal tdhmee fora eul bet we«*n {iieat,mN of the child was vtdiunary oti her part, or was 
of thirteen and sixteen yeai^loanl an I abet a the result <»f feir under llie cirenmstaiiees in 

male person in the (‘onmii^s.on of the mist It*- which she was placed. U"//. v. IJin/, h Oar. k l\ 

meanour of haviint unlawful carnal tsuinection ' 722, 

with her, or to sulieit ami incite a male pei&on On an imlietmeiit for the carnal km mded^^e of 
to eonimit that misdemeanour. A5v/. v. a girl above ten years <»f aee, ami under twehe, 

<13 L. »/., M, V, 58 ; [l8hl] 1 Q. 13. 710 ; 10 11. i ami also i5>r an a-^saiilt : — Held, on the latter 

52; 70 L. T. 41 ; 42 W. K. 255 ; 17 t’ux, C. C, count, that although consent w'ould be a defence, 
713 — C. 0. H. eunsent exr<jite<l by terror, or indm’cd by the 

j mduence of a peison in whose pow'er she feels 
Penetration.] — If, on tlie trial of an indict- j hemelf, i> mit leally ''Uch consent as will have 
ment for carnaii}* knowing and abiwng a female that etiieet. ifq//. v. 12 Cox, C. 0, 

•chdd under ten, the jury is satisfied that, at any 443. 
time, any part of the virile member of the 

prisoner w'as within the labia uf the pmleiida, no Consent througli Fraud.]— Where a medical 
matter luov little, this P sutiicient to constitute praetitiuuer had *'L*xual c ameet ion with a female 
4X peiietiation, arid the jury ought to eunviet. patient of the ag * of fourteen, who had for some 
Ihf. V. 1 Car. iv. time }»een receiving medit*al treatment from him : 

— Helil, that he w'a> a airy t»f an assault, the 
Emission.] — To pnoe the olfence of unlaw- jury having found that dte wa> igiioi ant of the 
fully and etuiialiy knowing a giil umler the aae natiue of his act, and made no resistance, solely 
<if thirteen years, iimlei s. g of the Criminal Law' fiom a bona lide belief that he w’as (as he repre- 
Amendment Act, ls^5, it is not necessary to sente 1) treating her luedh ‘ally, with a view to 
prove emission, i?- //. v. /o bii L. J.. M. C. her cuie. R >/, v. Cius^^\ T. 51. 318; 1 Ben. 

171 : "Ibid'’ 2 Q. 13. 14h : 3il W, 11. 783 ; 17 Lux. C, 5^1 ; 4 New' Sess. Cas. 347 ; 13 L. J., 51. 0. 
<3, C. 2117—0. < I 11. 174 ; 14 Jur. 4M) ; 4 Cox, C. C. 22n. 


Effect of Consent of Girl.]— Attempting to 
cainally know an I abii-i* a g.rl botw’een theauos 
■of ton and iwt*l\o is mu an assault, if tho jnl 
Ooiisonts to all that is dom*. but is a uiisTe- 
meam»r. i<5v/. v. J/t/rff/i, h Car. tk T. 213: 2 51. 

L. i \ 123. Av /our 43 vk 14 Viet. e. 45. 

The peism in.ik.ng such attempt, with tht‘ 
OoiisouT of tlio girl, is Hot indieiable tor an 
Assault, lull is ludietabio bu the misdomeanor of 
attempting to eiunniit the misdemeanor t .f car- 
nally knowing and abusing Uei. Ih, 

An indeei‘nt assault committed upon a glil 
b *tw’eeu tho ago of ton and twelve, with her 
eoiw nt is not imliotable. iov/. v. /e/i/os.o/, L. 
k r. 332 ; :H L. J., 51. 11 ll»2 ; 11 Jur. 

7>32 ; 12 L. T. 583 ; 13 W, il. 815 : 18 Vox. i \ C. 
11 L S. P., Ruj, v. 7 Vox. r. C. 145. 

But on an imheiment fur attempting to have 
■eaiuai kiunvleilgeof a girl umler ten yeais, boing 
a misdemeanor, t*onsenr by the giil is no defence 
anil is Immaterial i**//. v, 7>5v//r, 85 L. J,. 

M. L\ 30 ; L. !l I C. (’.*18 ; 12 Jur. (X.s.) 12 ; 
13 L. T, 335 : 14 W. R. 57 ; 10 < ’ox. r. (L 157. 

A prisoner was indiete»l at qiiauer .scssituis for 
an indecent assault on a girl seven years of age. 
The chairman refused to allow the prisoneVs 
aoumsel to addre.ss the jury on the qiie<^tiun of 
the girls consent to the prisoner s act, ruling 
that a child of seven years old might submit, 
hut was incapable of giving consent in such a 
■case ; — Held, that such ruling wa.s wrong. Meg. 
V. Roudley. 49 L. J., M. C. 88 ; 42 L. 1\ 513 ; 
II Cox^ 0, 0. 163. 


Whether old Law of Eape impliedly repealed.] 

— >e<*tiHn 4 of the UHeiiees against the PerHon 
Act. Is75, which enacts that “ w'hoever sliall 
unlawfully and carnally know' andabaso any girl 
being abnve the age of twelve years ami umler 
the uee of thirteen years, whetiier with « u' wit hoiit 
her consent, shall be eiulry of a misdemeanor,” 
Xc., does nut ((perate to prevent a conviction for 
felony, umhu' 24 ck 25 Yicr. c. 188, s. 48, of a pei- 
"on Commit nng a lape upon a girl betwt*en those 
ages. i/'V- v, iJ/rkf'H (14 Cox, C. G. 85 followed. 
J0>/. V. L. J., 51. C. 48 ; 10 Q. B. 1). 

74 : 47 L. T. 3ss ; 1.5 Cox, C. C. 127. 

An indietmeiit fm* the felony of rape still lies 
against mie wh<> ravishes a female between the 
age uf twelve and tliineen. notwithstanding the 
piovisions uf the 38 5: 39 Viet, e, 94, s. 4. M^ij. 
V. Mirht n. 14 Cox, C. C. b. 

Effected by Force.] — If, on the trial of an in- 
dict muiit for a misdemeanor in carnally knowing 
and abusing a girl betw'cen the age of ten and 
twelve, it a~ppears that the prisoner effected his 
purpose by force, and against the girPs will, this 
Is iiu gioiind of acquittal Mt/j. v. Aevrir, 1 Car. 
& K. 591 ; 1 Ben. C. C. 33. 

Indictment.] — An indictment in the first count 
I charged the defendant witii having assaulted 
J E. ^R., an infant above the age of ten and 
under the age of tw'elve,” with intent to carnally 
know and abuse her ; and in the second count 
charged that the defendant uak'wfully did put ^ 


1559 CEIMINAL LAW — Against the Pei sons of Indiiuluals. 1560 

and place the piivate paits of him, the «^aid | \Mthout being sv^oin !rhe acquitted the 
T M , against the pi ivate paits of hei the '=!'iid piiscnei ot the chaige imdei s 4 but bt Mitiie 


E R, and did thereby then and theic unla’v\fulh cf the po\ 
attempt and endea\oni to cam ally knoy and e:uilt\ of 
abuse the said E R — Held that the second giil s testii 

count yas bad as it dul not allege that E R ^uppoit tl 
was bety een the ages ot ten and ty ch e i?6 <7 \ pi 0% isic n 1 1 
9 Cai LF 215 on an ind: 

Held, also that the yoids the said E R that the cc 
merely me int tint she yas the same pei&on as L J 
y as mentioned m the fiist count but that those 7^2, 30 W 
words did not impoit into the second count the ib2 
description of E R yith lespect to nei age Ih On an 


cf the poyci gi\en to them 111 s 0 fmmd him 
guilt\ of an indecent assiiilt A| iit tiom the- 
gill s testi mom the eudtiice yas insulheient to 
suppoit the conviction Ihe ict eontiuis no 
piovisicniendeimg iinsy in evidence idmissible 
on an indictment f i nnleceiit is^uilt — HcliU 
that the conviction w is njlit 7/ c/ v (ala ml j 

L J M < U 20 0 B D s27 >s T 1. 

7b2, 3t)\\ R 57b, lb hex 0 C 102 >2 J F 


On an indictment in tvv > c cunts the hist 


A count m an indictment chaigmg that a clinging the pnsonci nndci s 1- ct the Ciiminil 
defendant did attempt to assault a giil bv Law Amendment -let lss5 with an iTtemi r to 
soliciting and inducing hei to place herself in an have cainal knowledge fa giil iiiuki thiitccn 
indecent attitude he doing the like is bad i? i the second clinging him vvitJi ml cut issiult^ 


y Butlem 6 Eai ck P 63s 


the evidence ot the giil thf imli n t given 


An indictment (vvhethei foi the felonv- oi foi cath was leccivcd in \ u id met with s 4 ct the 
an attempt to commit it) fc uncled on 21 A 25 Oiimmil Law Amendment Vet l^si uid vv h 
V ict c lUO s 50, which makes it a fclonv to coiiobciatcrl bv othei niatciiil c\i(l ncc isthcic- 
“ carnally know and abme aii'v giil undei the miccpnicl Ihe pi Lc held Tint thcic w is no 
age ot ten years’ is sufhcient if it uses the evidence of the cfl^cncc cliiiwc 1 in the hist 

vvoicls ‘ cainallj know only and omits the count but that with icsjct Tc tlic chime 

woid abuse Borf v Ildhoid lb L T j3b cf indecent assault the ugh the ^w ni cvi- 
15 W R 879 , 10 Coy, C C 47b deuce was m itself insulheient the unswun 

evidence if admissil le and th swoin evidence 

Girl under Ten ] — -Vpiisonei vv asindic ed taken tcgethei constituted suth< icnt cudence 

for the misckmeanom cf cainallv knowing a ^iil i to be left to the inn and he dm t d the piiy 

between the age cf ten an I twelve Ihe case ta take int > c nsidciation beth tlic unswcun anti 


was pioved but the giil was undci ten 


the swell! evidence lit iin> t iivictcl the 


that he must be aeciuitted and that the 14 A 15 piis nei — Held that the unsy in taulencei^f 


Vict e 100, s 12, did not applv v dwtt the giil itceivel a& alo\c st itc I v\ is net ad- 

3 Car AK 20G missillt m sippoit if the eliai^e f indecent 

assault, and that thee iiviiti n mils Ic piashtd 
Evidence— When Infant an Admissible Wit- Paq v Ft aland (20 Q B D S2") ccnsidcied. 
ness ]— In cases cf cainal knew ledge of ehildien Pe/ v Paul 59 L J Mils 2 Q B JD* 

the infant witness the ugh nuclei seven jeais of 202 b2 L 1 845, 3b W R 704, 17 Cu\ C t. 

age if apjuisul of the natuie of an oath must be 111 , 54 J P b77— I C R 

syorn Pcc v 1 Leach, C C 199, 1 

East, P 0 443 Evidence of Prisoner on Oath — Criminal 


V diott 


\ Paul 59 L J Mils 2 Q B D* 
b2 L 1 845 , 3b W R 704 , 17 Cu\ C t. 
54 J P b77— I C R 


■ Postponement of Trial ] — In a case of cai 


Evidence of Prisoner on Oath — Criminal 

Law Amendment Act, 1885 ]— V. jiisanei yaa> 
ehaigcd imdti 4S A 4) \ iet c I ♦ s 5 with 


nally know mg and abusing a gill uudei ten jeais having had unlay ful iiitcieouisc yith a gill 
old It appealed on an application on the pait of unclei the age of fourteen M hen bctoie the 
the pi oseeution to postpone the tiial that the lustices he gave evidence cn tith— Htkly 
girl was only siy ;}eais old and by leason of liei that at the txial his statement as made on o irh, 
9l^^de incompetent to take an oath — Held might be put inyithoiit hiseniscut ind might 
that the tiial ought not to be postponed in 01 del be used foi oi against him ind that on the 
that the child might be instuieted as to the chaige abave mentiuud the pnsona might be 

might be cases f mnd guilty of an attempt to commit the oitenco^ 
ot childien of moiematuied intellect eg cf ten the case being withm the iiovisnusuf the 14 
or twelve years old who might be fiom neglected A 15 Yict c 100, s 9 Ptq v idams 50 J i\ 
education incapable cf being swoin in which 136 

such a postponement irneht be pi ptr Jl(q ^ The Ciimmal Laii \menamcnt \ot 1SS5 (48 

jVicMas, 2 Cai K 2i(i S P Bci \ n iUtam\, 44 Vict c (.<)) s 20 luuUis a puM n chukil 
/ bai Ar 320 ^^ith an indecent assault a eon p( tent witness 

-n healing of such clni^i, but does not 

chaige of comm m issault Ihe 
Wheie in such a case the child fiom hei tcndei pii&cmei vv as tiied on au indictment contamimr 
age,wasincompetentto be sworn the ludge would two counts one foi an imkeciit assault, and 
not receive evidence of what the child stated t3 anothei for a common assiult md cm the* 

pfaVf°nof anow^^hfmoth®^^^^ Imaimg ga\e etidenoe on oitU uihuAwence. 

place, nor allow the mothei to piove that the He was acquitted of the (han-o nf indfApni- 

ofany particulai assault buttonvicted of the coiumon assault - 

F Held, that his e\idenee being legally admissible, 

— Crmunal La^ Amendment Act, 1885- M k 

aSB Evidence -Conviction for Indecent W E 67^16 Cov.O 0*397 , oL P 582- 
Assault J — Ihe piisoner was indicted under the OCR 
Criminal Law Amendment Act 1885 (48 & 49 

and carnally Particnlars of Complaint— Admismbilitr 

“1, Pi thiiteen yeais in Evidence ]-In support ot a oha^of 
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mient m tho chii^^e iuiIli m^e-stigatnn the offtnce 'ind that the com iction was ffood 
whole of th< statement b\ the pi iitiix -v L T M C 95 L K 1 C C ‘>41 

<^oiitaimiij: lu ilk%o I ompUint made a. 22 L i 4s> IS W 11 792, 11 tox C c"522 

'.ptedih ifloi the icN ciinplaintd of cin, 5\htii a man is indicted imdei 3b & 39 Vict 
rpsoinbh btixpLtk l is situ as it idatts t3 c 94, b 3 toi lape upon a chihl undei twelve 

the < hai^e i^iuist ilit ac usel admissible in atais of a^e he cannot upon that indictment 

e\ Idem c is p iit of th cist tii tlm pi asu utim be tDund guilt} of m assault, indecent oi other- 
tmt foi th pnipisi mih ofc eniblui^ tht lun to wise litt/ v Catknall, 13 Cox C C 100 
lud-f wheth i li i i nlmtwis c Diisistcnt w ith On an miictment foi cainallv know mo* and 
‘ m jitue cmsLiit anl ibusmg a aul undei ten, the iiiisonei may be 

afhini thit th i N ( miphimdof wtie miiiist acquitted ot the tcbn}, anl omicted ot an 
tun will i»9/ ^ LtUtfman (>5 L 1 M L 1)5 assiult i? <7 a FoU 2U LRjh 4b0 


^ C) B H)7 74 L 1 730 44 R Undei in indictment toi unlawtull} assaulting 

V ^ ^ ? r/ ^ ^ ^ 53b— C C R and Inuiij, cainil knowledge of a giil between 

♦ ee J(Hf V J on f // (jO ] P >b ) ten and twehe }cais ot age, the prisoner may be 

Such St 11 nunt h wtiti is n^t almis^ible cmmctel of the ittcmpt to commit that offence 
noi ( m It beti It d xs iii} CMdenee of the a( ts 2?^ / x Rt/laud, IS L 1 53b, lb W R 941 11 

cunpliimd t ind cm len c of such acts 3iight k >\ C C 101 ’ 

«5tutth sp ikiiij' to b ^i\en b f ne etideiice ot 5\ htie an indictment chaiged the defendant 
the ( unplim is ilniitt< I Th with an assxuit xnd an intent t3 abuse and car- 

I In I ipsc [ turn b rwuii the < ommitting ot nxll} know a temxle child —Held that he might 
anoftuit ml flu linking f x st xtement w ith be c jm 1 te 1 ot xii assault to abuse hei simply as 
le^iid ti. It, int in tin piisinei s picsence is the xxeiment ut such intention is duisible Mea 
imp itant in 1 when < huiscI toi the piiseeutnn [ x 3 btxik 62 

pi p >sed t qui xnd put in enden e such On an mdietmeiit foi an assault, ckc if pene 
sfiTt nients tin piU s attentnn shnil I hist b tiationispioxed the pi isonei cannot be conxieted 
exiled t> th time tint has elapstl since the ot the xtteinpt i? y x TTuholh 2 C:>x C C 182 
effnne xx xs < oramitte 1 anl the makmjr of the Semble rn an indictment f 01 cxi nail} knowing 
SI xtement Rf</ x bO J P 777 and abusing a temale child nuclei ten xvhieh 

d^es nxt ehxige xnx assault, the piisonei cannot 

Of Age of Girl] — Apiismei xxas charged be conxietedot an assxult undei 1 Viet e 85, 

with caiiullv ibusinj' a chill uiilei ten on is 11 Rl / \ Haoojt 2 Cai AK 341 
Fchiuai} 5 1^32 iu pi we the child undei ten | Tjpm an inlictment the fiist count of which 
xexis an examined ( ipx (f the le^istci of hex ehxi^edthe iiiscnei uiidti s 5 ot the Cnmmal 
baptism on Febiuiix 9, lb22 was put in and hei Lxw Amendment Act lbS5 with iiulxxvfully 
f xthei stxted that he letc hi^ house ab nxt axxeek xnd < xin illx knoxxing x giil between the ages ot 
bef)ie the 9 th of lebiuaiv 1S22 his wife not thiiteen xnd sixteen xexis and the sec xnd count 
being then ( ontined and thxt on his letuiiion xt xxnieli ehamed him xx ith an indecent assxult 
that day he found this child xnd xx is told by his upon the ^iil —Held thxt the piisonei could 


st count of which 
5 ot the Oiimmal 


wifesinothei thxt it had been bom on the dax I 
befoie — Heltl that this was not sutheientexi 
deuce ot the child s b mg under ten x eais Rei 
X M i(hf( 5 k u k P 2Jb 


upon the ^iil — Held thxt the piisonei could 
be c niiet d xt a cxinmon assault R g \ 
Rostocl 17 Cox, C C 7U9 

Power to find Veidict of Indecent 


Anmth 1 stated that x child xvas ten x eais old Assault — A])eism chxi^ed with ixpe cannot 
list Alxich butuiiciuss exxmiuxtion hci exilcnce 1 undei section 9 ef the kiiminalLxxx Amendment 


as to the knowle Iji if hei < hildmn s ajfesse med ' 


lss5 be conxicted of the misdt me xnoui 


bxnoimxiisdai 1 In ex 1 lent c thiugh objected cieitel b s 5 subs 1 of the sxme act 
t ) Is to t uiisxiistx tux til XX e ti the lui} on x it m le than thiee months haxe elapsed since 
chxige it cxuullx kn xxmg xnd xbiismg i giil the commission of the offence Rig y Cotton, 
undei the i. t twihe xx xs submitted ti the bU J P b24 
■jiuy x\h ) t mid tint the giilw is undei txxdxe 

anUmivK t. I tlu pu. nu ot thechii e -HUd 3 KcECEi-T AsbAUMb oit Females 

that tin (ouxicti n must xfhimel Rtj x 

JStcholh lb L 1 ibb 15 W. R 795 lu Oo\ What is] — A schooimxstei, xxho places his 

G k lit) Sec R / X ante col 1555 hands mdecentlx on the peisoii of a female 

An cxtiat t ti mi i ie-,isiei ot biiths puipoit- j pupil, is guilty of an indecent assault, although 
ing to be si_ned xnl eititielbx x deputx supei mhe pupil is thii teen yeais of age, and does not 
mteiident lejistixi is the pei^oii in xxhose make anx actual lesistance R g y, 2T Gnia) an, 
custody the le-ustei hiok is is admissible in 6 Cox, k k 64 
e\idenie on its incit pi » lueti n Rut x Wtaiet 

43 L J M C 13, L R 2 k k S5 , 29 L T Evidence — Admissibility] — Letteis lelatmg 

544 , 22 W R 190 , 12 kox, G k 527. to the ehaxge xxiitten b} one of the scholais xxho 

lb exammetl ab x witness foi the piosecution, 
Trial— When Jury may find Assault or Attempt max on hei deni il ot the handxx iiting, be proved 
to Commit 1—^nimhetmeiit contained one exunt and gixen inexidence on the pait of the de- 
charging tint the pusoiici in and upon a giil ' tendaut toi the pin pose of affecting the witness b 
betxveen the agc'=^ of ten xnd twclxe ‘ unlaxvfullx ciedit, and '^hoxxing the capacity of the scholais 
did make an asbxiilt and hti did then unlawfully j to cnnspiie to make a false chaige against him, 
and cai nail} know and abuse against the foim although the piosecutiix ib notproxed to hax^e 
of the statute ” the offence of cam illy knowing received the letteis, or had any knowledge ot 
and abusing w xs dispioxed, but theie was evi- their contents Ih 
deuce of an indecent assault, xx hich w as left to 

th# jnxy, who found the prisoner guilty of a Contradicting Proseentrix ] — prosecu- 

opmWDL assault —Held, that the indictment tiix of an indictment of an indecent assault, oa 
ChAtged up A^uit as a distinct and separable wrhich the facts alleged amounted, m substance, 
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to an attempt at rape, was asked in cross-exami- 
nation whether she had not previously had 
connection with a man other than the prisonej*, i 
and denied it -Held, that she could not be 
contradicted. Rc(f. v. Holmes. 41 L. J., M. C. 
12 : T. E. 1 C. C.' 334 ; 25 L. T. 669 ; 20 W. E. 
122 ; 12 Cox, C. 0. 137. And see cases, ante, col. 
1555, 

Eifect of Consent.! — See cases, ante, col. 1464. 


4. Procuring Defilement of Girls. 

At Common Law.] — A conspiracy to procure 
by false pretences, false representations, and 
other fraudulent means, a young girl to have 
illicit carnal connection with a man, is a mis- 
demeanour at common law. Beg. v. Hears, 
2 Den. C. 0. 79 ; T. & M. 414 ; 20' L. J., M. C. 
59 ; 15 Jur. 66 ,* 4 Cox, C. C. 425. 

Abduction of Girls under Eighteen — Taking 
or causing to he taken.”] —Where a girl, 
under the age of eighteen, has not been taken 
against her will out of the possession of her 
father or mother, or of the person having the 
lawful care or charge of her, it is necessary, 
in order to convict a person charged with an 
offence under s. 7 of the Criminal Law Amend- 
ment Act, 1885 (48 & 49 Viet. c. 69), in respect 
of such girl, to prove that the girl left such 
possession in consequence of persuasions, induce- 
ments, or blandishments held out to her by the 
prisoner. Beg. v. Henhers, 16 Cox, C. C. 257. 

— — Knowledge of Prisoner.]— VTiere a per- 
son is charged with abducting a girl under 
eighteen, it is a sufficient defence if at the moment 
of taking her out of lawful custody he bad reason- 
able cause to believe that she was of the age of 
eighteen, though he did not inquire as to her age 
until after he had taken her out of such lawful 
custody, but before abduction w^as complete. 
Beg. V. Paeher, 16 Cox, C. C. 57. 


34 W. E. 324 ; 15 Cox, C. C. 775 ; 50 J. P. 456— 

C. C. E. 

Occupier of House permitting Immorality 
therein.] — It is not necessarily an offence, under 
section 6 of the Criminal Law Amendment Acty 
1885, for the occupier of a house to permit a 
man who has seduced her daughter to come on 
the premises to repeat the immoral intercourse, 
in order to obtain evidence to ensure bis convic- 
tion for carnally knowing her daughter. Beg, \, 
Merthyr Tydvll JJ., 10 E. 189. 

Indictment — False Pretences set out, not 
negatived.] — In an indictment under s. 3, 
sub-s. 2, of the Criminal Law Amendment 
Act, 1885, the false pretences if set <int need m't 
be specifically negatived. Beg. y. Clarhc, 59 
J. P. 248. 


J. SUICIDES AND SELF-MAIMING. 

Attempt to Commit Suicide.] — An attempt to 
commit suicide is a misdemeanour at common 
law. Beg. v. Boody, 6 Cox, C. C. 463. 

Effect of Drunkenness.]— The question 

for the jury is, whether the prisoner had a mind 
capable of contemplating the act charged, and 
whether he did, in fact, intend to take awav his 
life. n. 

The mere fact of drunkenness is no excuse 
for the crime ; but it is a material fact for the 
' jury to consider, before coming to the conclusion 
that the prisoner really intended to destroy his 
life. II. 

Where Triable.] — Suicide is not murder 

within 24 & 25 Viet. c. 100, ss. 11— 15, and there- 
fore attempting to commit suicide is a misde- 
meanour triable at quarter sessions. Beg. v. 
Burgess, L. C. 258 ; 32 L. J., M. C. 55 :* 7 L.’ 
T. 472 ; 11 W. E. 96 : 9 Cox, C. C. 247. 


Possession of Father.]— It is a question 

for the jury whether at the time of the'alleged 
abduction the girl was in the possession of 
her father. Beg. v. Mace, 50 J. P. 776. 

Upon an indictment under 48 & 49 Viet. c. 69, 
s. 7, for taking or causing to be taken a girl out 
of the possession of her father, it was "proved 
that at the time the alleged offence was com- 
mitted the girl was emploj^ed as a barmaid at a 
distance from her father’s house : — Held, that 
she was under the lawful charge of her emp>loyer, 
and not in the possession of her father, and that, 
therefore, the prisoner could not be convicted of 
the offence with which he was charged. Beg. v. 
supra. 

Suffering Girl under Sixteen to be on Pre- 
mises for Purpose of being carnally known.] 

The prisoner was convicted under the 6th section 
of the Criminal Law Amendment Act, 1885, of 
knowingly suffering a girl under sixteen to be 
on premises for the purpose mentioned in that 
section. The girl in question was the prisoner’s 
daughter, and the premises in respect of which 
the charge was made were her home where she 
; resided with the prisoner Held, that, notwith- 
standing the above-mentioned circumstances 
the conviction was good. Beq. Y.WeMer, 65 
L. J., M. ; Q. 63 ; 16 Q. B. D, 134 ; 53 L. T. 824 ; 


Agreement to Commit Suicide.] — If two 

persons enter into an agreement to commit 
suicide together, and the means emploved to 
produce death prove fatal to one onlv, the 
survivor is guilty of murder. Beg. v. Jesson. 16 
Cox, C. C. 204. S. P. Beg. v. Alnon, 8 Car. & P. 
418. 

Maiming.] — A party who maims himself, oi’ 
procures another to do it for him, so that he 
may be better enabled to beg, or to prevent 
himself from being pressed for a soldier, is 
liable to fine or imprisonment at common law" 
Be^ V. Wright, 1 East, P. 0. 396. 

So is the party by whom it is effected at the 
other s desire. Ih. 
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CRIMINAL LAW- 


'ertliet^ 158 ’ 
15811 ..,' 


What is., law. ' v. Jfears. 2 Den. CL a 79] t!Tm 

Definition — Injury to an Inaividnal not ILl’ ^ ‘^■ <2 

'T'” An information will be frrajifcd for % con 

r;:' :fo « 

SHIS S ^'«s^sn ■? 

iii‘*n,L';h if tht‘ wi-MiiL'' wvvv intik'Tcti bv a Bin<>le 

rn Agreement. ]-A S sln’to'be cSim^d’ls'SStly jroxt 
nnl H, .-foyaiK-ona-in uf thtfoinontion which e.ach 

V /''«"r “p '■y'u'''‘I".l ‘.‘1 MuUnhn To violate Provisions of Statute. l—An indict 

;^A,y.. L. K.,t ll.L.:fo.J. .S', t I,-. It. 1 C. L. “ent for conspiracy to violate the brSns of 

a statute will he after the repeal of such statute 
■M-cv ntyttvf Art*. - offence committed before the reneal^ 

,.,„Tb,^^ f f «essary._ _ The offence of R^’U- v. Tliompscm. Iti Q. B. 832 ; Dears 0 ^ .' 

n b -f''''''". "''“i''"'"-' 20 L. J., M. C. 183 ; ol Jur. 453 ^ ^ 

eiiyM-.'cnn iit nn.i a-Ssoc:at;on of two or more ' 

"n.vact being! Where special Provision in Statute.]— An in- 
0-r„nJi vLUL ir’ti' cwispirney .at common law will 

1 C(i\- C C ITI ' " ^ > ** ; I “g^l'nst two or more persons for conspiring to- 

■ • commit an offence for which special provisioS is 

made by statute. JUey. v. £mn, 12 Cox, 6. 0. 

2. Foe what Ixdict.mext lies. 
a. Generally. 

To induce Person to become Prostitute. An 

indictment for conspiracy at common law will 
he fur enncin- a young woman under aee to 
leave lier tathei'.s house and live in fornication 
^^Hh one ot the detendanis: and concertino- 
nn.*asm'e,s. with her own a]»probation, to carrv 
her ot and e.eaeeal her for that purpose. 

/r/y// (^Zun/). I East, P. C. -hiO. 
i ri.'^uMfix WL‘re bjiind guilty upon an indict- 
invnt eharging them with C'-nspirinor to solicit, 
persuade, and proeiire an unmarried girl, of the 
^>*-‘e*ome a common pro.sti. 

Tuh. and M-nh having in pursnanee of that 
conspiracy, solicited. incire<I and endeavoured 
a coinmon prostitute : 
ileid, that altiiMugli c.»iiimun prostitution was 
not _an indietable otfeiice, ir was uiilaM'fiil. and 
the indictment theivfon 
that the proNecutrix wa-r 
time tjf the conspiracy 


xo cause iiorse to be Purchased— Contract 1— 

A. and B,, in concert with each other, falsely 
pretended to C. that a horse 'which they had 
for sale had been the property of a lady de- 
ceased, and was then the property of her sister 
: and was not then the property of any horse> 
dealer, ^ and that the horse was quiet to ride 
and drive, and by these misrepresentations in- 
duced C. to purchase the hoi*se Held than 
they were indictable for conspiracy, althoucrb 
the money was to be obtainal through the" 
medium of a contract, v. Kenvlcli 

& M 208 ; o Q. B. 40 ; 12 L. J., M. C. 135 ; f 
J ur. 848. ^ 

To obtain Reward for Appointment to Office T 

—An indictment will lie for a conspiracy to 
obtain money as a reward for an appointrnent 
to an office under government. Rex y Poll- 
man, 2 Camp. 229 ; 11 E. R. C89. 

For Sale and Transfer of RaEway Ticket.*] 

On an indictment for conspiracy for the sale 
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and transferring of a railway excursion ticket, 
not transferable ; — Held, that the prisoners 
must be acquitted, unless there was a previous 
concert between them to obtain the ticket for 
the purpose of its being fraudulently used. 
Beg. V. Aksolon., 1 F. & F. 498. 

To Procure a Marriage.] — A conspiracy to 
procure a marriage between poor persons of dif- 
ferent parishes, for the purpose of exonerating 
the parish of the 'woman and charging the other 
parish, is not an indictable offence, unless the 
parties were unwilling to marry, or some forcible 
or fraudulent means of bringing about the 
marriage W'eie resorted to. Be^ v. Sewaed^ 3 
N. & ]V1. 557 ; 1 A. A E. 706 ; 3 L. J., M. C. 103. 
See also Bex v. Cooipton, Cald. 246 ; Bex v. 
JBerbeetf 2 Ld. Ken. 466 ; Bex v. Tarrant.^ 4 
Burr. 2106 ; Bex v, 1 Wils. 41. 

To Exonerate from Maintaining Pauper.] — 

A conspiracy to exonerate from the prospective 
burthen of maintaining a pauper, not at the time 
actually chargeable, and to throw the burthen 
upon another parish, by means not in themselves , 
unlawful, is not indictable. Ih. 

\ 

To obtain Title to Estate.] —A conspiracy by i 
a female servant and a man wdioni she induced ' 
to personate her master and marry her, in order 
to defraud her master’s relations of a part of his 
property after his death, is a conspiracy. Bex 
v. Bobirmn^ 1 Leach, 0. C. 37 ; 2 East P. C. 
1010 . 

To charge False Pact.] —Getting money out of 
a man by conspiiing to charge him with* a false 
fact is indictable as a conspiracy, whether the 
fact charged is ciimiual or not in* itself. Bex v. 
B'qjsal, 1 AV. Bl. 368 ; 3 Burr. 1320, 

Agreement between Brokers at Auction.] — 

If brokers agree together, before a sale by auc- 
tion, that one only of them should bid for each 
article sold, and that all articles thus bought by 
any of them should he sold again among thern- 
selves at a fair price, and the d'lfference between 
the auction price and the fair price divided 
among them ; this is a conspiracy for which they 
are indictable. Levi v. Levi, 6 Car. & P. 239. 

Mock Auctions.] — A mock auction with sham 
bidders, who pretend to be real bidders, for the 
purpose of selling goods at prices gi'ossly above 
their worth, is an offence at common law, and 
persons aiding and abetting such a proceeding 
may be indicted for a conspiracy with intent to 
4efraud. Beg. v. Lewis, 11 Cox, C. C. 404. 

To extort Money.]— A conspiracy to extort 
money is Iper se an offence at common law, and 
need not be charged to be attempted by unlawful 
means. Bex v. Hollmn'berry, 6 D. & R. 345 • 4 
B. & C. 329 : 3 L. J. (d.s.) K, B. 226. 

To obtain Goods without intention of paying 
for them.]— A. obtained goods on credit at B.’s 
.■suggestion, in order that A. might sell them to 
B. below their value, B. aiding A. as a referee 
.and giving him a character. The evidence was 
•such that B. must have known that A. was get- 
j ting the goods without any intention of paving 
for them i Held, that B. was guilty of oonspir- 
mg with A, to defraud. Beg^ y* Oox, 


a?*;. 




, Sale of Goods by Servant at less than Autho" 

5 rised Price — Bribe to Servant.] — A servant wdio, 

5 ill order to make a profit fur himself, sells his 
: master’s goods at les^ than their proper market 
. value, thereby defrauds his master of the sum 
wfiiich represents the difference between the 
value of the goods and the price at which the 
' servant has sold them. AVhere therefore a per- 
■ son wms indicted for soliciting a servant to con- 
' spire to cheat and defraud his master, and it was 
' j proved that such person had offered a bribe to 
' the servant as an inducement to him to sell cer- 
tain ooods of his master at less than their value : 

— Held, that he might properly be convicted of 
such coiispiracv. Beif.w DeKromme. (hi L. T. 

301 ; 17 Cox, C. C. 492 ; .56 J. P. 682— C. C. R. 

To Obstruct Course of Justice.]— An agree- 
ment with other person^ by a witness who has 
been bound over to prosecute and give evidence 
on an indictable misdemeanour, not to appear on 
the trial, is an indictable offence, as being an 
agi'eemcnt to obstruct the due course of law and 
justice. The indictment mayalleire that to have 
I been the defendants’ object, altlnnigh their im- 
j mediate intention had* no ivference to the 
obstruction of justice, but was simp] v to extricate 
I themselves fiom a difiieuUy, and the defeat of 
justice w'as merely the effect of the c<mspiracy. 

Beg. V. Hamj), 6 Cox, C. C. 167. 

Sale of Goods— Bankruptcy.] — A conspiracy 
bytradeis to dispose of their g<iods in (suitem- 
plation of baiikuipicy, wiili intent to dofiaml 
the creditors, is an indictable offence at common 
ld^^\ Beg. V. ILtill. I ¥.k¥. 33. 

To Commit Trespass.]— But an indict mciit will 
not lie fur a conspiracy to commit a mere civil 
trespass. Bex v. Turntr. 13 East, 228. 

Deprivation of Office.]— Kor for a conspiracy 
to deprive a man of an office under an illegal 
trading company. Bex v. Siralknu 1 Cauip. 

549, n. 

To Fix Price of Goods.] — An information "^vill 
be granted for a combination to fix the price of 
bait. Bex V. Xoeeis, 2 Ld. Ken. 3UU. 

Fraudulent Fabrication of Sbares.l— If per- 
sons conspire to fabricate shares in addition to the 
limited number of which a company, according 
to its rules, consists, in order to sell them as 
good shares, they may be indicted for it, not- 
withstanding any imperfection in the original 
formation of the company. Bex v. 2Iott 2\'ar 
& P. 521, ’ 

To raise Price of Stocks.] — It is an indictable 
offence to conspire on a particular day by false 
rumours, to raise the price of the public govern- 
ment funds, wfith intent to injure the subjects 
who should purchase on that day. Bex v Be 
\ Berenger, 3 M. & S. 68 ; 15 R. R. 415. 

To make Market for Shares.] — ^An agreement 
between two or more persons to induce would- 
be buyers of shares in a company, contrary to 
the fact, to believe that there was a market for ^ 

the shares, and that the shares were of greater < J 

value than they really were, is an iEegal 
tr^saction, and can be made the subject of an ' 
wdictm^t for oonroira^w. t. -Sfottffe. ^ 

II. J., Q. B. /38; [l^ga] 2 (J..B. 72 *|j04*' 
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4 IL 12 ; 67 L. T. 7H2 ; II W. II. 116 ; 67 J. p 

213— C, A. 

To cause Sliares to he quoted.] — Directors 
flinl proiiiof oiN iif a (‘ninpnny ealJed the Eupion 
Fuel and lias roaipaiiy, Limited, were indicted 
for (MHispirnar ti> induee the committee of the 
Siodv E\ch uim*. eontiary to the true intent of 
the lulcx of the S!<n‘k K\chaiii!;ej to order a quo- 
tahon of the “^hans ot tlie company in their 
oflimal list ; “and tleachy to induce and jier- 
.suads* tii\e!s lu*^^ subjtM‘ts (4 our lady the (^iieen, 
whoshcmld tln'icaftcr buy and sell the shires of 
the compniy, to b ‘lieve lliat tie* company was 
duly toimcl and cons(itntt‘ 1, and Iiad, in all 
rc'spetUs.eompiied with theruhsand re<rulations” 
of the Sto dv KkcIi uiifc “ sons to entitle the com- i 
puny to lia\t* tlnar shares quoteil on the olHcial 
list ot llic Sto'k Exchnntjtc : — Held, that the 
indiefm nt was oood aftm* verdad ; as the court 
would take judicial notice of tlie fa<*t that the 
isharts wtM'c intended to b^' bom^ht and sold on 
the Stock Exob tmre, and it was a necessary in- 
ference from tlu‘ mdieunent and verdict that the 
Intention of the conspirators was to induce the 
])ublie tf> act on the belitd that the (‘ompany had 
hecn duly consliiuted, and to deal in the sh\res 
of flje eompiny ; anti etmse piently that the in- 
tention of the ctuispii'idois was to tiefraud and 
idicat file buyers ami sclleis of shares, i^v/. v. 
Av/h/w//, 16 L. J., IL ('. Ha ; 2 (j. B. D. 48*; 36 
L. T. 237 ; 2.-) W. H, 283 ; 13 Cox, 0. C. 563 


To issue False Balance-Sheet or Prospectus.] 

— The directors of a joint-stock hank, knowing 
it to be in a state of insolvency, issued a balance- 
sheet showing a profit, and thereujion declared a 
dividend of six per cent. They also msued ad- 
vertisements inviting the public to take shares 
upon the faith of their representations that the 
bank was in a flourishing condition. On an 
ex officio lufonnation flied by the attorney- 
general, they were found guilty of a con- 
spiracy to defraud, ifc//. v. Brown, 7 Cox, 
C. U. 412. fS. ([, sub nom. lleg.^. Bndalle, 1 
E. F. 213. 

Though horne of the directors were aware of 
the insolvent state of the bank, and concurred in 
the balance-hheel and the divideinl with a view 
1o induee peisons to retain or to purchase shares 
in the bank in the hope or even belief that they 
might thereb}' rescue the bank from its difficul- 
ties, they were in point of law guilty of the 
offence <diaiged in the information. Ih. 

Whth regard to tlie manager, who was also in- 
cluded in the information, held, that it was no 
excuse that he was the mere servant of the di- 
rectors, for though under certain circumstances 
the servant may not be criminally liable for what 
he does under his master’s orders, m this case, 
he, from the beginning, exercised the chief 
control over all the affairs and transactions of 
the bank. Ih. 

Bemble, that it would have been sutfleient to 
sustain the charge against all the defendants to 
show that the bank was insolvent to their know- 
ledge, and that they knowing it to he so, con- 
curred in putting forth a false balance-sheet, 
representing it to be in a prosperous condition in 
^Order to lead the public to continue to confide in 
i% Ih 

^ ^jfecteation of a dividend and issue of 
hevr shares in an insolvent state was fraudulent, 
if they knew of the insolvency, but the purchase 
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of shares in the bank with the money of the bank, 
in order to keep up its credit, was fraudulent, 
whether or not they know of the insolvency. Ih. 

If they knew that debts, hopelesdy bad, were 
include in the b dance-sheet as assks, and the 
reserve fund set apart for bid debts was insuffi- 
cient to meet thoin, this was cviilence that the 
bahiiice-sheet was fraudulent, even although it 
was usual to enter bad debts as assets, it being 
iiUo usual to write them off when found to be 
hopeless, Ih. 

Evidence that tlie defendants knew the true 
state of affeurs sufficed to show that the books 
re])reseuting otlici’wise were false to their know- 
ledge, and ultliough the balance-sheet tiuly 
represented the hooks, it was fraudulent. Ih. 

Any evidence tending to show that they knew 
the true state of affairs, whether or not they 
were implicitedin particular transactions, was 
athnissihle against them, Ih. 

On an indictment against a manager and 
secretary of a bank, containing counts charging 
them with making and puhirshmg false state- 
ments of the affairs of the bank, and conspiring 
together to do so, the pro^secutors were put to 
elect on which counts they would rely, and 
having elected to rely on the counts for con- 
spiracy : — Held, that it was not enough to prove 
that the defeiidauts made and put forth false 
statements intended ami calculated to deceive, 
unless they had entered into a precedent and 
fraudulent conspiracy to do so. Beg. v. Burch, 

4 F. ck F. 407. 

The principal count relied upon not stating an 
intent to defraud any particular parties : — Held, 
that, though theie were auditors whose duty it 
would be to discover any frauds, that was no 
answer to the prosecution, if the defendants 
were parties to such a conspiracy to deceive 
them and the directors. But, on the other hand, 
the juiy were told that evidence that the direc- 
tors were privy to all that was done was very 
material, with a view to negotiate such con- 
spiracy on the part of the defendants, to deceive, 
Ih. 

On an indictment for conspiracy to cheat and 
defraud the public by means of the circulation 
of a false prospectus, to induce them to take 
shares in a worthless company, the doctrine laid 
down by Lord Kllenborough as to conspiracy in 
Bex V. Be Berenger (3 M. ck. S. 67), upheld and 
applied. Beg. v. Gurney^ 11 Cox, G. 0. 414, 

To defraud Partner.] — A fiaiidulent agree- 
ment by a member of n partnership with third 
persons, wrongfully to deprive his partner by 
false entries and by false documents of all in- 
terest 111 some of the partnership property on 
taking accounts for the division of the property 
on the dissolution of the partnership, is a con- 
spiracy, although the offence was completed 
before the passing of 31 32 Viet. c. 116, by 

which a part iier can be criminally convicted for 
feloniously stealing partneiship property. Beg. 
V. Warhurton, 40 L. J., M. 0. 22 ; L. K 1 C. C. 
274 ; 23 L. T. 473 ; 19 W. R. 165 ; 11 Cox, C. C. 
584. 

Effect; of Intention of Prosecutor to defraud.] 

— ^Three persons being in a public-house with the 
prosecutor, one of them, in concert with the 
other two, placed a pen case on the table and 
left the room. Whilst he was absent, one of the 
two remaining took the pen out of the case, and 
put a pin in its place, and the tvro induced the 
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prosecutor to bet with the other, when he re- 
turned into the room, that theie was no pen in 
the case, and the prosecutor staked 50,?. On the 
pencil case being turned up, another pen fell 
into the prosecutor’s hand, and the three took 
the money : — Held, that the e\ideiice supported 
a conviction upon a count charging the thiee 
with conspnmg by false pretences and fiaudu- 
lent devices to cheat the prosecutor of his money, 
although it appealed that he had the intention 
of cheating one of the three if he could. Ruj. 
V. HwUon, Bell, C. C 263 ; 20 L. J., M. C. 145 ; 
6 Jur. (N s.) 666 ; 2 L. T. 263 ; 8 W. K. 421 ; 
8 Cox, C. C. 305. 


a yard where steam machinery was used, and 
upon non-payment of the fine they acted in such 
a way as to prevent him fiom obt lining work : 
— Held, an illegal combination and conspiracy. 
V. Heiodt^ 5 Cox, C. C. 162. 


Dictating whom Masters shall employ.] — A 

combination of woikmen, for the pm pose of 
dictating to masleis whom they sliall employ, 
was indictable. Bee v. Bgherdgh^ 1 M. Bob 
179. 


b Trade Corubinations. 


Mere Persuasion not to Work insufficient.] — 
On an indictment under 6 Geo. 4, c. 129, s. 3, for 
conspiracy to f 01 ce woiknicn to leave their em- 
ployment, the evidence being that the defen- 
dants merely waited outside the place wlieie the 
woikmen were employed and tiied to induce 
them not to woik theie, and that their conduct 
was civil and peaceable r—Held, that the ques- 
tion was, whethei they had endeavoured to 
control the fiee action oi overcome the fiee wall 
of the workmen by torce oi intimidation. If 
theie had been merely persuasion, no mattei 
what the consequence of it was, peaceable and 
unaccompanied by menace or violence, tins 
would not render the defendants amenable to 
criminal justice on such charge, they being then 
protected by 22 Vict. c. 34. Beq. v. Shepherd, 
11 Cox, C. 0. 325. 

A conspiracy to obstruct a manufacturer in 
carrying on his business, by inducing and per- 
suading workmen who had been hned' by him to 
leave his service, m older to force him to raise 
his rate of wages, or to make an alteration in the 
mode ^ of conducting and carrying on his trade, 
18 an indictable offence ; and an agreement to in- 
duce and persuade workmen, under contracts of 
servitude for a time ceitam, to absent themselves 
from such service, is an indictable offence, 
although no thieats or intimidation are proved, 
or any ulterior object aveiied. Beg. v. BuMeld, 

5 Cox, C. C. 404. 

Workmen who agree that none of those who 
make the agreement will go into employ unless 
for a certain rate of wages have no right to 
agree to molest, or intimidate, or annoy other 
workmen in the same line of business, who re- 
fuse to enter into the agreement, and who choose 
to^work for employers at a lower rate of wages. 

In these cases the essence of the offence is the 
combination to carry out an unlawful purpose, 
and the unlawful combination or conspiracy is 
to be inferred from the conduct of the parties. Id. 

H persons conspire together to take away the 
woiftmen of a manufacturer, that constitutes 
such an obstruction and molestation of him as 
to support that part of a count which alleges a 
conspiracy by molesting and obstructing him. i d. 


Picketing.]— Picketing is an offence within 
the Employer and Workmen Act, 1875. Bea v 
MmZd, 13 Cox, C. G. 282. ‘ 


Preventing Workman from obtaining Work 1 

—The Philanthropic Society of Coopers was 
^ in order^ to relieve its members when 

to provide for their funerals. One of 
^ j '«^as fined by them for working in 


Threats and Intimidation — Cases decided before 
34 & 35 Vict. c. 31.] — A threat by a workman to- 
his employer, made m puisuancu of a combina- 
tion (which la illegal) between that workman 
and fellow-workmen to carrv it out, that all the 
woikmen so combining will immediately leave 
work, unless the employer discharges other work- 
men who are then m the same service, renders 
such woikmen liable to conviction for the offence 
under 6 Geo. 4, c. 129, s. 3. v. A/deq, 

3 El. & EL 516 ; 30 L. J, M. C. 121 ; 7 Jur 
(IT.S) 465 ; 3 L. T. 666 ; 9 W. R. 271. 

L., a woikman, and member of a working- 
man’s society, being in the employ of a master 
who employed men not qualified by the rules 
thereof, 0., the president, said he would use his 
influence to have him turned out of the society. 
L. continuing to work for his master, a meeting 
was called, to which he was summoned, the 
object of which was to discover whether he 
' would leave his employ or be turned out of the 
society. G , another of the members, made a 
report of the pioceedings, of a previous deputa- 
tion to the master of L. upon the subject, and 0. 
then asked L “ whether he intended to remain* 
an honoui able member of the club and leave the 
shop (his work), or continue it, be despised by 
the club, and have his name sent all over the 
country in the report, and be put to all sorts of 
unpleasantness ? ” :-~Held, that this was evidence 
on which 0. might be convicted of unlawfully, 
by threats and intimidation, endeavouring to 
force L. to depart fiom his hiring, within the 
6 Geo. 4, c. 129,^ s. 3, but was not sufficient as 
against G. O'Ked v. Longman, 4 B. & S. 376 * 

8 L. T. 657 ; 11 W. R. 947; 9 Cox, 0. C. 360. ' 

0. and G. were convicted upon an information 
for endeavouring by threats and intimidation to 
force K. to make an alteration in his mode of 
conducting his business, contrary to the 6 Geo. 4, 
c. 129, s. 3, The evidence was as stated in the 
preceding case .-—Held, first that there was no 
evidence against 0. O'Xeil v. Kmaen 4 B 
& S. 389 ; 32 L. J., M. C. 259 ; 8 L. T. 657 : 12 
W. R.47. . 

Held, secondly (Wightman, J., dissentiente), 
that the object of G. was to discuss with K. the 
terms of arranging the dispute between him and 
the club-men in his employ rather than to intimi- 
date him, and therefore there was not sufficient 
evidence against G. 1 d. 

A resolution was passed by a society of briok- 
^yers, that no society bricklayer would work for 
B. until such time as he parted with some of his 
apprentices. The men in B.’s employment were 
accordingly withdrawn. In reply to a letter 
from B., requiring to be informed why the men 
were taken away, the resolution was communi- 
cated to him in a letter from the secretary The 
secretary and the president of the meeting at 
which the letter was written having been oon- 
victed under 6 Geo. 4, c. 129, s. 3, of 
threats to compel B. to limit the numb^ ^ 
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nor the threats set out, the essence of the offence 
being the endeavour to foice a woikman to de- 
part from his employ, and that the thieats weie 
matter of evidence only. Perliam, parte^ 5 
H. (k N. 30 ; 21) L. J., M. C. 33 ; 5 Jur. (K.s ) 
1221 ; 12 L. T. 10(5. S. P. and 8 0., 2 EL EL 
383 ; 29 L. J., M. C. 31 ; 5 Jur. (N.S.) 1212 ; 1 
L. T. 91 ; 8 W. K. 41. 

Held, also, for the same reason, that neither 
the conviction nor the information need allege 
that the threats were to any particular person. I b, 

oiiowing nonce in tne midUie ot ai 
week: ‘*1 am letpiesled by the committee of j Intimidation — ^What is — Conspiracy and Pro- 
carpenti'is to gi\e the men in your employ notice ’ tection of Property Act.] — By s. 7 of the Gon- 
to come out ou stuLe against J., unless he be- ' spiiacy and Protection of Pioperty Act, 1875 

comes a member of the society. This notice will (38 & 39 Vict. c, 86), Eveiy peison who, with 

bceairied out attm' the end of this week, unless ' a view to compel any other peison to abstain 

settled in accordance \\ it li the society’s law.s”: fiom doing or to do any act which such other 

— Held, that tlu‘ secretary was rightly convicted, 
under f5 Geo, 4, c, 129, s. 3, of having by thieats 
endeavoured to force the master builder to limit 
the de'-ciiptioii of his workmen. Shinner v. 

Etfelt, 36 h. J., IL 0. 116 ; L. li. 2 Q. B. 393 ; 16 
L. T. 413 ; 15 W. B. 830 ; 10 Cox, C. G. 493. 

The defendants were members of a trade 
union of tailors. The workmen having, at the 
instigation (»t the iinioii, struck for wages, and 
the masters having employetl workpeople, men 
and women, not being members ol; the union, the 
defendants, who weie members of the managing 
committee of the union, caused pickets to be 
stationed about the doors of such employers to 
note workpeople who went m and out, for the 
purpose of deterring them from continuing in 
such employ and inducing them to join the 
union. Proof was given of the use of insulting 
expressions and gestures used by the pickets to 
the non-union workpeople : — Held, to be an in- 
timidation, molestation, and obstruction, within 
6 Geo. 4, c. 129, s. 3, and 22 7ict. c. 34, b. 1. 

Meg, v. Eruitt^ 16 L. T. 855 ; 10 Cox, 0. 0. 593. 


apprentices Held, that in the absence of any 
evidence to show thit the letter eommimicatmg 
the resolution, though aupaieutly an explan i- 
tion, was, m faet, me<int as a threat, the con- 
viction eould lit)! be sustained. Wood v. Botrron^ 
7 P>. vk 931 ; 36 ia. J.. M. (b 5 ; L. K. 2 Q. B. 
21 ; 15 L. 'r. 207 ; 15 W. IL 58. 

A muster builder had m his employ several 
carpenters who were membeis of a CMrpenterJ 
union, and aKo J., who wms not a member. The 
beert‘taiy to a hiMnch lodge seived the master 
with the following notice in the middle of a 




Effect of 34 & 36 Vict. c. 31.] — The ser- 
vants of a gas compan}’’, under a contract of 
service, being offended at the dismissal of a 
fellow servant, agreed together to quit the 
service of their employers, without notice and 
in breach of their contracts of service, by reason 
of which the company was seriously impeded in 
the conduct of their business, Being indicted 
for a conspiiacy, it was contended that 34 35 

Vict. c. 31, having determined that no act shall | 
be illegal merely by reason of its being in re- 
straint of trade, and having also defined the 
offence of obstructing or molesting, and other- 
wise determined what shall be deemed to be 
offences as between masters and servants, had 
virtually declared all other acts not to be 
punishable Held, that the provisions of the 
statute had not affected the common law of con- 
spiracy, for which an indictment would lie. 
Meg. v. Mmn, 12 Cox, 0. 0.316. But see Connor 
V. Ken% infra. 

Form and Validity of Convictions.] — The 

6 Geo. 4, c. 129, s. 3, makes it an offence to en- 
deavour, by threat, to force any workman hired 
for any work to leave his hiring ; and the 2 & 3 
Vict. c. 71, provides that a conviction in the words 
of any statute declaring the offence shall be 
sufficient. A conviction by a metropolitan police 
magistrate stated that the defendant did by 
threats endeavour to force W. J. to leave his 
My ing : — Held, that the conviction was sufficient ; 
Hat the nature of the threats need not be shown, 


person has a legal right to do or abstain from 
doing, wu’ongfully and without legal authority : 

— (1.) Uses violence to or intimidates such other 
peison or his wife or childien or injures his pro- 
pel ty .... shall on conviction thereof be 
liable, &c.” — The appellant and the respondent 
w’ere workmen m the same yard, members of 
different tiade unions. The trade union to which 
the le^pondent belonged having resolved to strike 
if the appellant did not leave his society and join 
theirs, the respondent informed the appellant of 
this without threatening him with violence to 
person or propeity in case of his refusal. The 
appellant lefusedto join the respondent’s society, 
and was dismissed m consequence by his em- 
ployer in order to avoid a strike. He stated in 
evidence that “ he was afraid, because of what 
the respondent had said, that he wmuld lose his 
work, and could not obtain employment any- 
where whore the respondent’s society predomin- 
ated numerically over his own society” : — Held, 
that theie was no evidence of intimidation by 
the respondent within the meaning of the sec- 
tion. Connor v. Kent, 61 L. J., M. 0. 9 ; [1891] 

2 Q. B. 545 ; 65 L. T. 573 ; 17 Cox, 0. C. 354 ; 
55 J. P. 485. 

The appellant and two other secretaries of 
trade unions, in order to prevent the respondent 
employing non-union men, informed him that if 
he did not cease to do so they would call off 
fiom tlieir employment hy him all the members 
of their respective unions. After a meeting of 
the unions, at which it was resolved that this 
course should be adopted, the appellant and the 
other secretaries, in the presence of the respon- 
dent, whom they asked to attend, made the 
following statement to the respondent’s work- 
men and others who were assembled : “ Inasmuch 
as Mr. T.” (i.e. the respondent) “ still insists on 
employing non-union men, we, your officials, call 
upon all union men to leave their work. Use 
no violence, use no immoderate language, but 
quietly cease to work, and go home.” The union 
men in consequence ceased to work : — Held, 
that there was no evidence of intimidation by 
the appellant within the meaning of the section. 
Meg. v. Brmtt (10 Cox, 0. C. 592) and Meg. v, 
Bunn (12 Cox, 0. C. 316) dissented from. IK 
An intimation conveyed in a letter to an em- 
ployer that his shop would he picketed, in lan- 
guage so threatening as to make such employer 
afraid,” amounts to “intimidation” within the 
meaning of s. 7, sub-s. 1, of the Conspiracy and 
Protection of Property Act, 1875 ; whether the 
picketing amounts to an unlawful watching or 
besetting within sub-s. 4 or not. J udge v. Mm-- 
mtt, 36 W. B. 103 ; 52 J. P. 257, 
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WatcMug and liesetting.] — On an indictment 
for conspiracy to molest and obstruct workmen 
with a Tiew to coerce them to quit their employ- 
ment, and to molest and obstruct employers with 
a view to coerce them to alter their mode of 
business (under the Criminal Law Amendment 
Act, 1871), the question is -w'hether the watching 
and besetting was carried on in such a manner 
and to such an extent as to operate on the will 
by giving rise to apprehension or annoyance, and 
whether it had been done with intent to coerce. 
Jteg. y. Illbbert, 13 Cox, 0. C. 82. 

Interlocutory Injunction.] — Picketing — 

that is, watching or besetting the house or place of 
business, or the approach thereto, of any person 
within the meaning of s. 7, sub-s. 4, of the Con- 
spiracy and Protection of Property Act, 1875 — 
excepting when such picketing is for the limited 
purpose of obtaining or communicating informa- 
tion according to the proviso to that section, is 
illegal, and wnli be restrained by inteilocutory 
injunction. Lijons v. Wllh'nis, 65 L. J., Ch. 601 ; 
[1896] 1 Ch. 811 ; 74 L. T. 338 ; 45 W. R, 19 ; 
60 J. P. 325--C. A. 

“Persistent following.”] — The appellant, 
who was on strike, was posted outside works 
at which he had been engaged as a picket, 
and when the workmen who had taken the 
place of the strikers came out of the works 
silently followed the respondent at a short dis- 
tance down two streets. A crowd wdiich had 
been waiting outside the works also followed the 
respondent with hostile words and gestures : — 
Held, that appellant -was rightly convicted under 
s, 7 of the Coiispiiacy and Protection of Property 
Act, 1875. Smith v. ThomasAun, 62 L. T. 68 ; 
16 Cox, C. 0. 740 ; 54 J. P. 596. 

^ “ Following ’’—Statement of Offence— Convic- 
tion.] — A summons and conviction under s. 7 of 
the Conspiracy and Protection of Property Act, 
1875, for following a person with a view to 
compel him to abstain from doing any act which 
he has a legal right to do, ought to state what 
I was the act which the defendant, by following 
the informant, endeavouied to compel him to 
abstain from doing. i?cy. v. Marhenzie, 61 L. J., 
M. C. 181 ; [1892] 2 Q. B. 519 ; 5 K. 10 ; 67 L. T. 
201 ; 41 W. B. 144 ; 17 Cox, C. C. 542 ; 56 J. P. 
712. 

A commitment under s. 7 of the Conspiracy 
and Protection of Property Act, 1875, for “ fol- 
lowing in a disorderly manner with a view to 
compel one A. B, to abstain from working as a 
shoe-finisher in the employment of one C. D., a 
shoe maufacturer, carrying on business in the 
parish of B.,” is a good one, inasmuch as it con- 
tains a sufficient description of a specified act 
from which the complainant was compelled to 
abstain. WlW?is, T^x paHe, 64 L. J., M C 
221 ; 72 L. T. 567 ; 18 Cox, C. C. 161 ; 59 J. P. 
294. 

Conspiracy and Protection of Property Act- 
Offence against Seaman.]— Section 16 of the Con- 
spiracy and Protection of Property Act, 1875 (38 
k 39 Viet. c. 86), which enacts that the Act shall 
not apply to seamen, meahs only that the punish- 
ment prescribed by the act are not to fall on sea- i 
Jnen. "the case of an offence against a seaman by 
I n ^ who is not a seaman is therefore not ex- 
. I . this section., Xmmdv 

[18913 1 Q- B. 
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771 ; 61 L. T. 698 ; 39 W. E. 686 ; 17 Cox, 0. C. 
320 ; 55 J. P. 080. 

Indictment.] — Three counts of an indictment 
charged a prisoner under the Conspiracy and 
Protection of Property Act, 1875, s. 7, sub-s. 1, 
with having “ with a view to compel the said A. Iv. 
to abstain from that for \\ liich he had a legal right 
to do — that is to say, to woik as a fitter fur the 
Taff Vale Railway Company — used violence or 
intimidated the said A. K.” : — 14 eld, bad for 
duplicity. Ileg, v. MlmoJide.'i, 59 .J. P. 776. 


3. Indictment. 
a. Who Indictable. 

Who should he included.] — On an indictment 
for conspiracy, it is not proper to include persons 
who have not been privy to the acts relied upon 
as proof of the conspiracy, and whose offences, 
whatever they may have been, are wholly separate 
and i distinct. To include in the indictment 
persons whose offence, if any, came under the 
latter head, was unfair and unjust, as tending to 
involve them in the odium of acts to which they 
were not parties. Meg. v. Bo%iUon, 12 Cox, C. C. 
87. 

Person joining after Conspiracy formed.] — If 

a conspiracy is formed, and a person joins after- 
waids, he is equally guilty with the original con- 
spirators. Meg. V. MK)g)]iy, 8 Car. «S; P. 297. 

One Conspirator dying.]— Where two conspire, 
and one dies, the other may still bo indicted for 
the conspiracy. Mex v. SiekoIU. 13 East, 
412, n. 

b. Porm of. 

Specifying G-oodsto be taken away.] — A count 
stated that the defendants conspired to cause 
goods, wares, and merchandise, winch had been 
imported into the port of London, whereof duties 
of customs where then and there due and pay- 
able, to be taken and carried away from the port, 
and to bo delivered to the owners thereof, with- 
out payment of a great part of the duties of 
customs so then and there due and payable 
thereon : — Held, that the gist of the offence 
being the conspiracy, it was not necessary to 
specify the goods, waies and inerchnndises, or the 
duties payable thereon. Meg. v. Mlahe^ 6 Q. B. 
126 ; 13 L. J., M. C. 131 ; 8 Jur. 145. 

To obtain Goods — Owner must he stated.] — 

An indictment for a conspiracy to obtain goods 
by false pretences was bad, before 14 &; 15 Viet, 
c. 100, s. 8, if it did not state to whom the goods 
belonged. Meg. v. Pceher, 2 G. A B. 709 ; 3 Q, 
B. 292; 11 L. J., M. C. 102; 6 Jur. 822. See Meg. 
V. Bulloch, Bears. 0. C. 653 ; 25 L. J., M. 0. 92. 

Names of Parties defrauded.] — It is no objec- 
tion that the count does not name the parties 
who were to have been defrauded. JPech v. Meg., 
9 A. & E. 686 ; I P. & B. 508 ; 8 L. J., M. -C. 22. 

An indictment to conspire to raise the price of 
funds with intent to injure the persons who 
should purchase is well enough, without specifyn 
ing the particular persons who purchased as tho 
persons intended to be injured. Mex v. 
JSerefiger, 3 H. & S. 68 j 15 K B. 415. Boe 
Mng V. Meg., infra, ool II7S. 
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Specific PpteEces,]— An indictment charged others whose names were unknown) ; and that, 
that tin* <lefendanls conspired, }>y divers false in further pm suance of their conspiracy, and in 
pretences and subtle means and devices, to obtain older that the goods might be taken in cxecu- 
from A. divt'is large sums of money, and to cheat tion and sold, as after mentioned, the defendants, 
and (Kfiaud him theieof -.--Held, that the gist of ordered the same to be delivered by W. W. and 
the^ olleiiee being the eonsphaey, it was quite C. \V. at the house of B., and they were so- 
sutheicnt Old} testate that faid and its object, delivered and never paid for; and in further 
and not neeessury to set out the sped tic pre- pursuance, icc., and in order, &c., B. allowed 
teimes. AV,r v. fr/7/, 2 B. (JcAld. 201: 20 K. li. them to continue in his house till they were 

taken in execution as after mentioned. That 
^ ^ tile defendants, in further pursuance, &c., did 

Falsity of Document.] — In an indictment for falsely and fraudulently pretend that certain 
a conspiracy, in pioducing a false certificate in debtb were due from B. to K. and F., two othei’S 
evi(k*nc<‘, it is not necessary to set forth that the of the defendants, and K. and F. did, to obtain 


dcfduiants knew at the time of the conspiracy 
that liie contents of the cmtiticate weie false: 


payment of -such fictitious debts, by collusion 
with B., commence actions against B. ; that K. 


it iH sutlicidit that lor such puipo^e they agreed and P. collusively signed judgment against B. in 
to cdtity the bict as true, without knowing that the actions, ami issued execution thereon, by 
it was so. ^ /tVv* V. Term Hep. (Uh ; virtue of which the goods, before the expiration 

3 U. H, 2S2. ^ (if the times of credit, were taken in execution, 

A count, charging that the defendants, being and sold to satisfy the fictitious debts : and so 
indebted to (li\ eiN persons, conspired to deframl the jurors found the defendants in maimer and 
them oi the payment (,>f such tiebts, and m pur- means aforesaid did cheat and defraud W. W. 
suance of such conspiracy executed a false and and C, W.ofthe goods: — Held, that the indict- 
frauduieut deed of bargain and .sale, and assign- ment wms good. v. D. k M. 711 ; 7 

ment of certain goods fiom two of themselves to Q. B. 782 ; 18 L. J., il. C. 118* : 8 Jur. 6G2. 
a thiid, vith intent thereby to obtain emolu- Error being brought on the judgment : — Held, 
ments to themselves, is bad, for omitting to that the indictment was bad, fur that the words 
show in what lespect the deed was false and alleging eonspiiacy showed a design to injure, 
fraudulent. ^ JWk v. idv/., 9 A. & E. 1186 : 1 F. not tradesmen indefinitely, but individuals, and 
k 1). 508 ; 8 L. J., M. C. 22. therefore cither the peisons should have been 

named, or an excuse stated for not naming them, 
Means by which Conspiracy to be carried and that the allegation of comspiracy was not 
out.] — An indictment charged the defendants aided by the o\ert acts ; and that the overt acts 
wdth conspiring to force workmen hired and themselves did not, either in connection with 
employed by F. in his business of a japanner to the allegation of conspiracy, or independently, 
depart from their employment, by unlawfully amount to indictable inisdemcanors. JChig v. 
molesting them ; by unlawfully using threats to ifey., 7 Q. B. 795 ; 14 L. J., M. C. 172; 9 Jur. 883 


them ; by unlawfully intimidating them ; by 
unlawfully moleding F., and by unlawdnllv ob- 


-Ex. Ch. 

The defendants wmre tried at a quarter sessions 


structing F. so cairying on his busine-s, and the 1 upon an indictment, one of the counts of which 
W’oikmen so hired: — Held, that these counts chat ged a compiracy, ‘‘ by divers false pretences 
were sullicienily lull and ceitain, and that the against the statute in that case made and pro- 
means by which the conspiracy w'astobe carried vided, the said F. B. of his moneys to defiaud, 
on were well stated in the words of the 6 Geo. 4, against the form of the statute” : — Field, that the 
c. 129, s. 8. AVy/. y. Jh)irhniil,s‘,2 Den. C. C. 804 ; count suftieieiitly charged a conspiracy to obtain 
17 F). 071 ; 21 L. J., "SI. C. 81 ; 3 0 Jnr. 208 : money by false pretences, and that it must be 

5 Cox, (7 V. 400. Bee Ildton v. 0 El. taken, after veidict, that the conspiracy was one 

Bl. 47 ; 25 L. J., Q. B. 399 ; 2 Jun (n. 8.) of wdiicli a court of quarter sessions had cogni- 
587 ; 4 W. ll. 320 ; and Farmer v. Close, 10 B. sance, under 5 0 Viet. c. 88, s. 1. Latham v. 


B. 588; 38 L. J., M. C7 182 ; L. 11. 4 Q. B. 002 ; 5 B. ic B. 085 ; 88 L. J., M. 0.197 ; 10 

20 L. T. 802 ; IT W. H. 1129. Jur. (N.S.) 1145 : 10 L. T. 571 ; 12 W. E. 908 ; 9 

Cox, (7 (\ 510. 

To Cheat and Defraud — SufTciency.] — Bend^le, A count is good w’hich simply charges that the 
that an imiictinent charging the deiendaiits with dcfeiKlanls, unlawfully, <kc., did conspire, com- 
conspiring to cheat and defraud the iaw’fiil bine, confedeiate and agiee together, by divers 
creilitors of W. F7 (witlioiit any furtlier state- false pretences and indirect meaii-^, to cheat and 
ment of the conspiracy or of any overt act) is bad, defraud 11. of his moneys. v. (romj/ejdz^ 9 

as being t(a> general, v. Foirl{% 4 Oar. & F. Q. B. 824 ; 10 L. J., Q. D. 121 ; 11 Jur. 204 ; 2 
592. Cox, 0. 0. 145. 

An iiulictment charging that the defendants An indictment to cheat and defraud a party of 
unlawfully, fraudulently and deceitfully did con- the fruits and advantage'^ of a verdict obtained, is 
spire, combine, confeilerate and agiee together, too general, and bad in point of law. Hex v. 
to cheat and defraud the prosecutor of his goods It i chard son, 1 M. k Kob. 402. 
and chattels, is good. Sydsxrf v. Iter/., 11 Q. B. Where the overt acts w^eie charged to have been 
245 ; 12 Jur. 418. * * * done with intent to defraud L. 0., wTio was enti- 

An indictment charged that the defendants tied to receive the suiii of money in question, and 
conspiied to cheat and defraud certain liege the jury found that L. G. was not so entitled : — 
subjects of tlie Queen, being trademien, of Held, that a verdict of guilty could not be sup- 
quantities of their goodh ; that in pursuance of ported. Jtcf/.Y. Lean, 4 Jur. 31)4. 
the conspiracy, the defendant B. fraudulently A count for conspiring to deceive and defraud 
ordered and obtained upon credit from W. W. divers of her Majesty’s subjects who should 
^d 0. W., upholsterers, divers goods of W.W. bai gain with the defendants for the sale of goods, 
1 sand 0. W. (the count stated a like obtaining on of great quantities of such goods, withouii 
.jL from other tradesmen named, and from making payment, remuneration or satisfaction 

f.hiuh 1 
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for the same, with intent to obtain profit and 
’ emolument to the defendants (not stating with 
particularity what the defendants conspired to 
do), is bad, as not showing that the conspiracy 
was for a pui’iiose necessarily criminal. v. 

JPeek, 9 A. & E. 686 ; 1 P. & E. 508 ; 8 L. J., 
M. 0. 22. 

To do Illegal Act.]— An indictment that 
certain persons “unlawfully, maliciously and 
seditiously did conspire and agree with each 
other, and with diveis other persons unknown, 
to raise and create discontent and disaffection 
amongst the liege subjects of her Majesty, and 
to excite such subjects to hatied and contempt 
of the government and constitution of this realm 
as by law established, and to unlawful and 
seditious opposition to the government and con- 
stitution ; and also to stir up jealousies, hatred 
and ill-will between different classes of her 
Majesty’s subjects, and especially amongst her 
Majesty's subjects in Ireland, and feelings of 
ill-will and hostility towards and against her 
Majesty’s subjects in other parts of the United 
Kingdom called England” : — Held, that this 
statement, with or without the additional charge, 
“and to assume an<l usurp the prerogative of the 
crown in the establishment of courts for the 
administration of law,” constituted a definite 
chaige against the several defendants of an agree- 
ment betw^een them to do an illegal act. O' 
nell V. Rpg., 11 01. & P. 15 ; 9 Jur. 25 ; 1 Cox, 
C. 0. 415. 

A count, setting foi th an agreement between 
persons “ to cause and piocure, and aid and assist 
In causing and procuring, divers subjects of her 
Majesty, anlawfiilly, maliciously andseditiously, 
to meet and a'^semblc together in large numbers, 
at various times and at different places within 
Irclantl, for the unlawful and seditious purpose 
of obtaimng, by means of the intimidations to be 
thereby caused, and by means of the exhibition 
and demonstration of great physical force at such 
psembhes and meetings, changes and alterations 
in the government, laws, and constitution of the 
realm by law established,” wdiether or not com- 
prehending the additional words. “ and especially, 
by the means aforesaid, to bring about and ac- 
complish a dissolution of the legislative union 
now subsisting between Great Britain and Ire- 
land,” and ’whether or not omitting the woids 
“ unla\vfully, maliciously, and seditiously,” does 
not sufficiently state the illegal purpose of such 
^greement, and is, therefore, bad for unccitainty. 

— Intimidation.]— The word “intimida- 
tion, not being vocabuluin artis, has not 
necessarily, a meaning in a bad sense ; and, in 
order to give it legal efficacy, it should at least 
appear, from the context of the indictment 
what species of fear was intended, and upon 
whom such fear w.is meant to operate. Ih. 

Objects Prohibited by Statute.]— In an indict- 
na^ent for conspiracy at common law to effect 
objects prohibited by a statute, it is enough to 
follow^ the words of the act of parliament. JRra 
Y Rimland,% 2 Hen. 0. C. 864; 17 Q. B 671 • 
466^* i 268 ; 5 Cox, C. c! 

^Overt Acts, whether Necessary to he stated.] 

—An indictment for a conspiracy to impoverish 
a man, by preventing him from working at his 
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trade, need not state the overt acts used to effect 
the intended mischief. Ilex v. 1 Loach, 

C. C. 274. 

An indictment that C. died possessed of East 
India stock, leaving a widow ; th.it the defen- 
dants conspired, by false pretences ami false 
swearing, to obtain tlie rat'ans arid power of 
obtaining such stock ; that in })uiMiance of siudi 
conspiracy, they caused to be exhibited in the 
prerogative court of Canteibury a false affidavit 
made by one of them, in winch the deponent 
stated that C.’s widow had died without taking 
out administration to C., and that deponent wms 
one of her children; and that the defendants 
f I aiidulcntly obtained to deponent, as nne of the 
children of C., a grant of administration to his 
estate. On motion to arrest the judgment, on 
the ground that a charge of conspiracy to obtain 
the means and pow^r of olitaining the .stock, did 
not describe any offence : — Seinble, that the 
statement of the ovcit act done in furtherance 
of the objects of conspiracy was so iiiterw'oven 
with the charge of conspiracy itself, as to show 
an unlawfful conspiracy. ]lhvV//^f v. AV//., 14 
Q. B. 148. ‘ 

But held, that at all events the overt acts 
in themselves constituted a misdemeanor, on 
wiiich the court could legally pronounce judg- 
ment. Ih. 

A count merely cliarging conspiracy in the 
same manner, without alleging the u^ert acts, 
is bad. Ih. And compare Ju/k/ \\ lirg.. 
supra. 

Surplusage and Immateriality.] — A count 
charged the defendants with a conspiracy, by 
false pretences and subtle means and devices, to 
extort from T. E. one sovereign, his moneys, and 
to cheat and defr.aud him theieof ; the eddence 
failed to prove that the defendants employed 
any false pretence in the attempt to obtain the 
money Held, that so much of the count might 
be rejected as surplusage, and the defendants 
convicted of the conspiracy to extoit and defraud. 
Rpg. V. 17/Aw*, 6 Cox, C. C. 441. 

In an indictment for a conspiraev to extort 
money, one count averred that the defendants, 
in puisuance of a conspiraev to extort money 
from the pro-eciitor, falsely exhibiteil eei’tain 
indictments against him ; another count averred 
that the defendants, in puisuance of the like 
conspiracy, offered to suppiess an indictment 
pending against the prosecutor, if he would give 
them money for so doing. The jury found the 
defendants guilty, but found speeinllv that the 
indictments preferred by them against the 
prosecutor weie not false .--Held, that the 
averment in the former count was immateriaL 
and that the latter count would support the 
conviction. v. Ilomnghvry, 6 D. & R. 

845 ; 4 B. C. 329 ; 8 L. J. (o s.) K. B. 226, 

4. Paeticulars op Overt Acts. 

When ordered.] — On a general count for 
conspimcy the defendants are entitled to par- 
ticnJais ot the acts relied upon in support of the 
chaige. But on a special count alleging overt 
acts, particulars will not be ordered unless the 
defendants show by affidavit that they have no 
knowledge of the overt acts charged, and do not 
possess sufficient information to enable them to 

8 cS® 0^0^69 ® 

If the counts for n conSpitacy are framed in 




1^81 CRIMINAL LAW — Conspiracy. 1582 

general form, a jwjgc will order that the prose- house, certain goods consigned to T. were placed 
cutor shoiilfi fniaiiNh the defendants with a in the custody of B., and, upon the examination 
particular ol the charges; an I that particular of them, entries of the quantity and quality were 
should gi\e ttu‘ same intormatioii to the defcn- made by B. and T. respectively in separate books 
slants that would ih‘ iriven by a special count, and theamoimt of duty wascalculated thereupon : 
But tiie judge uill n >t c unptd tlie j)ro-.eeutor to — Held, first, that evidence of an entry made by 


^ ar. (.y P. 448. for the purpose of proving the conspiracy, as an 
\\ here an iiidictment toi (‘onspii‘a<*v charges act tending towards the object of the conspiracy, 
the^ offence in general tiums, the <lefen iant is iibv/- v. Blalie, fJ Q. B. V26 ; 13 L. J. M. 0. 131 • 
entithnl to particulais of th(‘ chnge, although 8 J nr. (536. ^ ’ 

there has l)is.*n a prt‘vious eouimittal by nmgis- Held, secondly, that evidence of a memorandum 

trate, I herctore, when* an indictment c<»ntained made by T. on the counterfoil of a cheque drawn 
c<uints ehargiiig a eoiiNpiracy to (*heat tiadesmcn by him, that part of the money arising from the 
ot goods, without imuii lolling any spinudic case fraud was received by B., was inadmissible it 

or nanu‘, time or place ;—{ii4d, that the defcn- being a dcclaiation of T. after the principal 

dant was entitletl to such parriiuilars. ifey, v. transaction was complete. Jb. 

b t '( IX, ( i\ 7(>. A number of persons were charged with murder, 

_ ^ ^ ^ committed by an act done in the course of a con- 

Efiect of. I — Particulais in an indictment spiracy for the purpose of liberating a prisoner, 

for conspiracy having been ordered (d oveit acts, of which conspiracy he was cognisant : — Held, 
the eoiuis“l for tac < 'rown were eontined within that acts of that prisoner, within the prison, and 


them ; hut particulars pending the trial having 
been ordered iif bud debts incurred to the bank 


articles found xxpon him, were admissible against 
the peisons so charged, v. iMsnm 'nd, 11 


by one of the defendants, the Crown was not (bx, C. 0. 146. 

ri‘st rained next da\ — tlie particulars not having If a handbill says that certain things will be 
been delivered— -fnuii gi\ mg evidence on that done by certain *pcr.sons, and that handbill is 
head. lOy.y. I F. L F. 2V6. cii ciliated where it is probable those persons 

would see it, and they do the very thing that 


5. Evidence haiKlhill indicates they would do, the contents 

of the handbill are admissible against them. 
Apts, &c,, of Go-defendant when Evidence AVy. v. Duffiidd, 5 Cox, C. 0. 4t)4. 
gainst others.] — On an indictment for con- In older to render the speech of a third person 


against others. I — On an indictment for con- In older to render the speech of a third person 
spiracy, where there is evidence of vseveral per-'Ons at a meeting admissible on an indictment for 
having engaged tlierein, what is said by any of constuiing against third parties, not present at 
them at another time and place respecting the that meeting, it must be shown either that such 
object of the conspiracy is eviiieiice against the third per'-on was co-operating at that time with 
others. v. AV///cr, o Esp. 225. And see the defendants as a conspirator, and engaged 

Mp^y. jlLiiiimond^ 2 Esp. 711). with them in one common purpose, or that he 

On an indictment against directors of a bank wms acting as the agent of the defendant. Ih. 
for coiispii mg to tlefraiul, lettei's or statements bv On an indictment in wdiich four w’^ere charged 
individual defendants as diiectors to officers of wuth conspiracy to incite the public to crime, and 
the bank, w'cre admitted as evidence against all also in separate counts, were charged each with 
of them. ]}eg, v. Jinnrn^ 7 Cox, 0.412 ; S. (J., conspiracy wutli some other to commit the sub- 
siib noni. iM/. v. dJsdadf^ 1 E. cS; E. 213. stantive crime: — Held, that the evidence under 

So, in an imlictment for a conspiracy to cause the tw’o heads of olfence was in its nature 
themsidves to be believed pei sous of large pro- entirely distinct; that under the former head 
perty, for the pin pose of defrauding Irailcsmen, only such acts as w'credoiiein public were admis- 
the prosecutor may give various instances of their sibie, and under the latter head only such acts 
giving a lalse representation of their cirexxm- as w'ere inter se. And if the proof of the con- 
stances, as overt acts of the conspiracy. JMr v. spiracy consists of pi oof that the substantive 
Ilohnis^ i < 'amp. 31)9 ; 2 Leach, C. C. 987, n. crime has been comhiitted, however legal such a 

On an indictment for a conspiracy, the letters course may be, it is not satisfactory. Beg. v. 
of one of the defendants to the other are, under BouJtnn. 12 CV>x, C. 0. 87. 
certain circumstances, admissible in evidence in As to two, the only e\ idence was of letters to 
his favour, to show that he was the dupe of the a third, not showni to have been answered : — 
other, and was not himself a participator in the Held, to be no evidence of conspiracy. Ih. 
fraud. Brx v. Whitehead^ 1 Car. & l\ ()7. 

Where an indictment charges an ordinary con- Acts done without the Jurisdiction.] — Acts 
spiracy, it is not necessary to prove a common done in Scotland were tendered in evidence : — 
design between the defendants before proving the Held, that not being within the jurisdiction of 
acts of each defendant ; foi the acts of each de- ancst, these were not admissible. Ih. 
fendant are only evidence against himself, and 

may be the only means of establishing the con- Who can give Evidence — Husband of one 
spiracy. Beg. v. Brittain^ 3 Cox, 0. C. 7G. Prisoner.] — A. prisoner was indicted m one count 


may be the only means of establishing the con- Who can give Evidence — Husband of one 
spiracy. Beg. v. Brittain^ 3 Cox, C. C. 7G. Prisoner .] — A prisoner was indicted in one count 

Information for a conspiracy to cause and pro- for obtaining money from the trustees of a savings 
cure goods to be imported \vitliout payment of bank by pretending that a document produced 
part of the duties of customs, by entering the by the wife of T. had been lilled up by his 
goods as less in quantity and quality than they authority, and in another count for a conspiracy 
really were. One of the defendants, B., was a with the wife of T. to cheat the bank. The wife 
landing- waiter ; the other, T.. who did not appear was not indicted. The evidence of T. having been 
to take his trial, was a custom-house agent, received in support of the indictment, the prisoner 
According to the course of business at the custom- was acquitted on the count for conspmacy, add 


li ' 


^ , i 1) > } ; * I ^ 1 ■ I ^ f 
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convicted on the other : — Held, that T,’fi evidence given of what J. 8ai<l at the New Inn, it being all 
was pioperly received, and that theie was no one transaction. J^er/.Y. Cur.k V. 277. 

inconsistency in the finding of the jury on the B. and II. were jointly indicted for fahe pre- 
two counts. Peff, v. J/frJUdatf, Bell, G. C. 257 ; tences, and foi- a conspiracy. The evidence was, 
29 L. J., M. C. 148 : <1 Jur. (n.s.) 614 ; 2 L. T. that they were ostensibly carrying on business as 
254 ; 8 W. R. 423 ; 8 Cox, C. 0. 298. B. & Co., and that H. was the author of a book 

published by them. To foice the sale ot the book, 

Wife of one Prisoner,] — But the wife of B. got M. to write letteis pmjiorting to come 

one defendant cannot be called on behalf of a from a lady of title oi dering a copy of the ]>ook, 
co-defendant, though the parties appear and and to acfdross them to country booksi'lleis : — 
defend separately. JRex v. Locker^ 5 JKsp. 107. Held, that evidence of attempts to defraud other 


separately. Bex v. Locker^ 5 Esp. 107. Held, that evidence of attempts to defraud other 

booksellei’s than those named in the nidictiuent 
One Defendant.]— Nor one defendant V ho was admissible under the count for con-piincy. 
judgment by default. Bex v. Lafone, 5 Beij. v. Stenmi, 25 L. T. (>(>() ; 12 Cox, C. V. 11 K 


suffers judgment by default. Bex v. Lafone, S 
Esp. 155. 

Two were jointly indicted for obtaining money 


On an indictment for conspiring and nnlaw- 
fiilly meeting for the purpose of exciting dis- 

^ 1 .i:, . T J 


** VJ.V ouiiuiiiug ujuxioy runy meeimg lor me purpose or exciting dis- 

by conspiracy and false pietences. On being content and disaffection, lesolntions passt'il at a 
airaigned, one pleaded guilty^ and the other not former meeting, in another place, and at which 
^rial of the latter, the former was one of the defendants presideil, the professed 
admitted as a witness, although it was objected object of wdiich meeting wms to fix the meeting 
that the evidence of a co-conspirator could not be mentioned m the mdictment, are admissible to 
receivcvl under the count for conspiracy. The show' the intention of such defendant in as- 
jury^ found him guilty on the false pretences sembliiig and attending the meeting m question, 
counts, but not on the conspiracy counts : — Held, at which he also presided. Bex v. Hunt 3 B & 
that the co-eonspiiator was admissible as a Aid. 568 ; 22 R. R. 4S5. ' 

witness and that the conviction should stand. And largo bodie-i of men having come to the 
Beg,Y, Gallagher, 32 L. T. 406; 13 Cox, C. C. latter meeting from a distance, maiehmg in 

regular order, it was admissible to show* the 
; r.T, t chaiacter and intention ot the meeting, that 

Answers in Chancery made by Defendants.]— witlim two days of the same gieat luimiHus of 


i • 1 £ le "J — vviuijji Gwo (lay^s or me same giear lumirKus ot 

Un the trial of an mdictmcnt tor conspiracy, the men w*ero seen training and dnllmg before day- 
answers in chancery ot the defendants, made on bieak, at a place fiom which oiu' of these bodies 
oath by them m a suit instituted against them had come to iho mectiiig.andontheirci^cover- 
by the prosecutor, aie receivable in evidence on mg the peisons wiio saw them, they ill-treatod 
1 ^oUhhede, them, and forced one of them to tube an oath 

never to be a knig\ man again ; and it was 
Ti i. 1 T , admissible, for the same purpose, to sliow* that 

Dnstamped Document.] --In the course of another body of men, m their progress to the 

meeting, on passing the house of one of the 
t PCisons who liad been bO ill-treated, expressed 

f’ • I ^'ittoiney, given to him for the their disappiobation at his conduct by h^biiig 
purpose ot inducing him to accept, icciting the Ih. ^ 

acceptance, may be given in evidence, though 

unstamped. Object of Conspiracy— Itself Eelonious.l— 

^ the evidence in support of a eonspira(‘y 

obiect of the conspiracy to be in itself 

, Production of Original Eesolutions.]-Ou on 

ludictnienttoi conspuang and unlawfully meeting to an acquittal on the gioiind that the mis 
exciting di^content and dis- demeanoiMs inei ged in the Sy iIms 
passed at a former meeting gioimd for airesting the judoment’ that on Hil 

Mvo o“rby‘suclA2:Lnt nulictulcoTA^J/'the’oltiVof Iho 

+hAfWnf ti T dctuidant to a wutiiess at conspiracy amounts to a felony the mst of the 
thetimeof the loianer meeting, as the resolutions offence charged being the consnimcA^ LW v 
then intended to be proposed, and w^hicli cone- Butfim 11 (/ B • is r r At in * 
sponded with those which the witness had heard 1017 ; 3 Cox C * 

read fiom a W'ritten pajier, is admissible w'lthont ’ 

“"I! ^ Complaints to Polioe-WhetEer Complainants 

must be called.] — On the trial oi an iudiotnient 
Evidence of Same Tranaaefior. 1 a . “ procure laisc niimbeis of 

hers, of n tMioi'fi.-. 11 1 ii ^ mem- the (letcndants "were present, and it wm nvo 

L the of tlm latteTou f otCn "'ho wa. .superiiitondent 

the oveiiiug of which A directed the nooidlnJ' w^i^ther pcrhoiis complame<l to him of 

semblod at the houto of T to the.e meetings that 

course at P whither 7 ttuI nih I act- the evidence wukS receivable, and that it was not 

^SekLldJha Oil the tk^^ necessary to call the persons who made the 

receivable thit J.’ had, al anlrii’er ^ 

wS"=r..^ 
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aiKJther, althnii^rh and in opulent drciira stances, for the purpose 
th ^ H pi sent a! sun ^\as i>ral, and one for which, and with the intent of cheating and defrauding 
i •> Olivers persons being tradesmen, who should bar? 

J, uLr u u n ‘ * h'l ^ dnestinii will he not gain with them for the sale to the said I. W. of 
md Vn 1^ r t T y^‘hy^M‘ntiitinn ^Nas false goo<K the property of such last-mentioned per- 
collnsi/m wit h 1, y f ‘L ^‘>iiSof great fimintities of siicli goods, without 

of^ • i,M h i h ! th.‘ purpose paying for the sime, with intent to obtain to 

1 P k‘i.' ^ pioMHMitor. 7,c//. V. Jiuiothij, themselves money and other profits, is not Bup- 

^ ’ l)orte<l l)y proof that C. W. and J. W.. being the 

— m Benefit to Defendants accruing 1— of 1. W., i^‘presente<l that t^^^^ 

On an iiitlHUim ni for a eon>piiacv to dcfiaud l)v mdependent circumstances, their income 

falM> ivpH'H.ntaiinii.of Hdv(JH‘^;^he defJndnnt's interest of money received monthly; at 

may he cmivicfcd ^\llo had no'knmvh ctm of tlie when lodgings, that they 

transaetion.\\h!ch u^.nltnl in sohonc^h m-iwalid i “Vt lodgings, and 

thin \uav awaie of the result, and vuimirivd in obtmned various goods from tradesmen 

the rcprccniaiions in furtherance of tlu‘ common under urmimstances that showed an 

desmn. «‘\cn altlmuuh thcN .li<i s,i with noinotive ? defraud, but no pruot being adduced 

of paiticuiar heneth to* ihcnisches /M/ v those goods were obtained by reason of any 
Aav/////c, 1 V. tV l‘'. 2l:). K (\ noin. if/v/. v* statements. Hivj.y, Whitehoum^ 

Hnmit, 7 C ’nx, ( '. ( h 1 12. * ’ ’ * ^ Cox, C. (J. 38. 

0eneral Evidence —Admissibility of.]— In an Possession of Prosecutor— How proved.] 

indictment for a con^[ulacv, the pioseeiuion niiiy — support of an indictment charging a con- 
go into eenual evidence of its nature before it ' defraud and deprive B. of certain 
Is hroimht hnnie to tiie dcftiidants, AV,c v. leasehold mcsSuages, whereof H. was lawfully 
JLfmmond, 2 E^p, "pj. * ' possessed, and to cheat and defraud her of the 

Uener.d t*vuli nee of the emi^niraMv /-m.nvrn,i I’ents and profits of the messuages : the evidence 


0eneral Evidence— Admissibility of.]— In an Possession of Prosecutor— How proved.] 

indictment for a conspnuev, the pioseeiuion niiiy I — support of an indictment charging a con- 
go into eenual evidence of its nature before it ' "'bH'ucy to defraud and deprive B. of certain 
Is hroimht hnnie to tiie dcftiidants, AV,c v. leasehold mcsSuages, whereof H. was lawfully 
JLfmmond, 2 E^p, "10. * * possessed, and to cheat and defraud her of the 

Utuieral t*vidi nee of the euiispi racy charged und profits of the messuages ; the evidence 
may he lem'ned in the first instance, althoiuih it > ‘"^7 befoie her death, 

cannot atfeet tin* dcfeiulaiit unless afteiarards S., her next-of-kin, to convey the mes- 

brought home to him. er to an agent cmplovcd ^uage. to B. on account of a suiipostd equitable 
by hum And the same rule applies wheie a money received by F. B., after 

defendant s(‘cks bv such general evklenee in the (feath of F., and before administration, 
first instance to alfect the prosecutor with a con- executed an agreement to assign to B., and went 
spiracy to suborn witnesses for the destruction of houses, and pointed out the 

the defence, piovided the pro[)osed evuleiice is landlady, and he 

previously opened to the court, as in the case of tenants would not shutHe with her as 

a proseciitiou to he proved by coiispiiacv. The J^fterwards received a small 

2 Br. A' B. 302 ; *22 K. R. o()'2. proof that Bk or S. 

was ever in jiossession, and no other evidence of 

Overt Acts supporting Indictment.] A count :~neld, that there was some evidence 

chariiing the deiendants with eoiispirnig by ^ possession by B. to supjiort the averment 

divei's subtle ine.iiis ami false pietoncos, to the iiidietiiieiit. Tetf, v. If /i/fc/nnosr, b Cox, 

obtain goods and chattels fiom a tradesman, 
without }>aying for them, with intent to defraud -n ■« 

him thereof, is sup[)ort(Hl liy pioof of oveit acts . ^^^eventing Persons carrying on Trade.]— An 
from which a conspnaev niliy he inferred witli- i'oi’ conspiring ‘-to prevent the wmrk- 

out pitnf of any such false pretuice'as is J. Cf. fiom eontiiming to work, ^c.,” is 

rctpiiud in an indictment for obtnimim noods ^->3" evidence of a couspiiacy to prevent 

hy falst^ pntuiccs. iAv/. v. irA/Ac/m/os'Ao A’ox continuing, &c. Jie.e y. Uylierdyke, I 

V. ('. 3.S. ‘ ’ M. ic Rob. 171). 

Overt acts in conspiracy, though not necessarily indictment against Journeymen for a con- 

laid, and if laid not ])iovcd as against ail tlfe ‘^^f^bist their employers, to prevent them 

<khndants, may he looked at as^^showing tlie taking any apprentices, is proved by evi- 

object of the conspnacy. Mea.Y. JXdade 1 F, f^^tjir having (putted their employment 

k Bk 213, A'. (\ sub nom. Ji^ef/.Y, 'jJrotr/i 7 Cox' intention to compel such employers to 


k Bk 213, K (\ sub noin. Jtnj. v. Bnuen, 7 Cox, 
C. C. 112. 

Indictment to Defraud— Proof of obtaining 
Acceptances.] — An indictment for conspiring to 


dismiss any person as an apprentice. 
Feryunon^ 2 Stark. 489. 

To murder.] — An indictment allcmn 


Acceptances.] — An indictment for conspiring to ^tirder.] — An indictment alleging a con- 

dcfniud the prosecutor may be suppoited hy ^piracy to murder a living infant will not be 
proof of a coiispiiacy to obtain his acceptances, ^-upported by evidence of a conspiracy existing 
though the prosecutor parts with no money, and previously to the birth of such infant, unless the 
though he never has intended to take up the agreement and intention continue subsequently 
acceptanceh, and though the hills were never m the birth, lleg. v. Biuthi^^ 12 Cox, C. 0. 
his hands, except ior the purpose of his accept- 
ing. lleg. v. Gomj)eH:, 9 Q. B. 824 ; 16 L. J., 

Q. B. 121 ; 11 Jur. 204 ; 2 Cox, 0. C. 145. To defraud A. and others — ^What admissible.] 

_ _ —In an indictment charging a conspiracy to 

^ general Statements — Ho Proof that0oods cheat and defraud J. D. and others of goods, and 
^toed.]--An indictment alleging that I. W., laying as an overt act the obtaining goods of 
Cs W. and J. W., being persons iii indigent cir- J. D. and others, the word ^‘others’’ must mean 
^ and intending to defraud tradesmen “ others his partners” throughout, and evidence 

#Mh|onM supply them with goods upon credit, of conspiring to defraud other persons than J. X). 

^ cause J. W. to be rdputed and and his partners is not admissible. Meg,Y, 
believed to be a person of considerable property, 2 M. 0. 0. 246 ; Gar. & M. $37. 
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Bates iE Indictment differing from Evidence.] 

— An indictment for a conspiracy contained 
several counts, alleging several misdemeanors on 
the same day : — Held, that the prosecutor might 
give evidence of several misdemeanors on dif^- 
fererit clays. Mm v. Lcri/, 2 Stark. 458. 

What Evidence of Conspiracy sufficient.] — If, 

on a charge of conspiracy, it appears that two 
persons, by their acts, are pursuing the same ob- 
ject often by the same means, one performing 
part of an act, and the other completing it, for 
the attainment of the object, the jury may draw 
the conclusion that there is a conspiracy. Men. 
V. Murphy, 8 Oar. tV: P. 297. 

On an indictment against A., B., C., D., B., F., 
G. and H., for conspiracy to cheat M. by selling 
a glandered horse as a sound horse, the evidence 
was, that A., having previously cheated M. by 
selling him a kicking horse, B., C., D. and E. ob- 
tained that horse from M. in exchange for a 
glandered hoise, which he subsequen tly sold. A., 
accompanied by G., afterwards sold M. another 
horse, in which transaction the latter was again 
defrauded, ^ome evidence was given to show 
that A. was frequent ly in company with some of 
the other defendants, and that he was awai e of 
a previous sale of the glandeied horse by them, 
but there was no other evidence to connect him 
with its sale to M. : — Held, that, in the absence 
of any evidence clearly leading to the conclu- 
sion that A. was a party to that sale, there was 
no evidence of a conspiracy to go to the jury 
against him, Mey. v. Mend, 6 Cox, C. G. 134. 

Certain wharfingers and their seivants weie in- 
dicted for a coiispii acy to defraud by false state- 
ments as to goods (leposited with them and 
insured by the owneis against fire Hold, that 
evidence that false statements were knowindy 
sent in by the servants, which would be for the 
benefit of the masteis, and that afterwards the 
servants took fraudulent means to conceal the 
falsehood of the statements, with evidence that 
the employeis had the means of knowing the 
falsehood, and knew of the devices used to con- 
ceal it, was no evidence to sustain the charge of 
a fraudulent conspiracy between the employeib 
and seivants. Mey. v. Marry, 4 F. F. 889.*' 

Prisoners were indicted for conspiring to com- 
mit larceny. A second count charged an attempt 
to commit a larceny. The evidence was that they, 
with another boy, were seen by a policeman to 
sit together on some dooi steps near a crowd, and 
when a well-dressed peison came up to see vhat 
was going on, one made a sign to the otheis, and 
two of them got up and followed the person into 
the crowd. One of them was seen to lift the 
tail of the coat of a man, as if to ascertain if 
there was anything in the pocket, but making no 
visible attempt to pick the pocket, and to place 
a hand against the diess of a woman, but no 
actual attempt to inseit the hand into the 
pocket was observed. Then they returned to the 
doorstep, and resumed their scats. They repeated 
this two or three times. There was lio proof of 
any pieconcert, other than this proceeding:— 
Held, not to be sufficient evidence of a con- 
spiracy. Mey. V. 'Jnylor, 25 L. T. 75. Bee Men. 
V. Mmsy, 15 Cox, Q. 0. 834. ^ 




6. Teial and Veedict, 

Vfehue,] ^An information at common law for 
a cQnspiracy between the captain and pwsar of 
a man-of-war, for plailning and fabricating false 




voncliers to cheat the crown (which planning 
. and fabrication were done upon the high seas), 
. is well triable in Middlesex, upon pioof there of 
; the receipts by the commissioners of the navy of 
• the false vouchers tiansmitted thither by one of 
the conspirators through the inediimi of the jiost, 
and the application theie of a thirtl person, a 
, holder of one of such vouchers (a bill of ex- 
I change) fiir payment, which he there received. 

. Mej^ V. Brisuc, 4 East, 104 ; 7 It. 11. .551. 

Party in this Country to Conspiracy — Prin- 
cipal Offence not triable here.] — On an indict- 
ment against a foioigner, who was ship’s car- 
penter on board a foreign mercliant sliip, for 
conspiring in this country, with the foreign owner 
■ and master, to destroy or cast away the vessel, 

; with intent to prejudice the owners 'of goods on 
boaid, or the insurers of the ship or cargo, it 
being admitted that the prisoner was partyto the 
, scuttling of the ship on the high seas, the jury 
w^as directed to consider whether the piisoiier wais 
a paity in this country to a previous })lan or con- 
spiiacy to destioy the ship, not limited to its 
destination on the high seas, the principal 
offence not being triable in this country. Men. v. 
Kohn, 4 F. k F. GS. 

Where triable.]— An indictment for a con- 
spiracy to defraud is triable at quarter sessions. 
Latham v. Mey., 5 B. k B. G.35 ; 38 L. J., M. 0. 
197; 10 Jur. (N.&.) 1145 ; 10 L.T. 751 ; 12 W. 11. 
908 ; 9 Cox, G. C. 515. 

Verdict that Prisoner guilty of Conspiracy 
with Y. or Z.] — A. was indictetl for conspiring 
with Y. and Z , and other persons to the jurors 
unknown. The evidence was confined to A., Y. 
and Z., and the jury was of oiiinion that A. eon- 
spiied with either Y. or Z., but said that tliey 
did not know with which. Y. and Z. weie there- 
upon both acquitted Held, that A. was entitled 
to be acquitted also. Mey. v. Thomp.wn, IG (). B. 
882 ; Dears. C. G. 8 ; 20 L. J., M. G. 188 ; 17 Jur. 
4.>8 ; 5 Cox, C. C. 1G6. 

Indictment against Two— Acquittal or Con- 
viction ofBoth.J— Where twopeisons aieindicted 
for conspiiirig together, and they are tried to- 
gether, both must be ac(|uitted or both convicted 
M^y. v. Ma?i/im/y, 58 L. J., M. G. 85 ; 12 Q. B D* 
241 ; 51 L. T. 121 ; 32 W. K. 720 ; 48 J. P.’ 
53G. 

Verdict — Several Objects— Several Defen- 
dants.]— Upon a count charging one conspiracy, 
and one only, against all the defendants therein 
named, to effect several illegal objects, the jury 
may find all or some guilty of conspiring to effect 
one or more of the objects specified. O'fbnnell 

Meg., 11 Cl. & F. 15 ; 9 Jur. 25 ; 1 Cox, 0. 0. 
418. 

■ . ■ On how many Counts — Single Conspiracy,] 

Where an indictment for conspiracy contains 
several (founts, if only a single conspiracy is 
proved, the verdict may nevertheless be taken 
on so many of the counts as describe the con- 
spiracy consistently with the qiroof. Men v 
(xmipeiiz, 9 Q. B. 824 ; 16 L. J., Q. B. 121* 11 
I Jur. 204 ; 2 Cox, 0. 0. 145. ’ 

Co-defendant between Indictmei^ 
and Trial.] ^M^here one defendant in coMpIracv 
dies between the indictment and trial it 
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ground of a Tcniro du novo for a niis-trial, if the 

trial prcK'CiHls jigaiiist both, no hugjt^'stion of the 
death entered on the record. Heq. y, 

5 Q. B. 4h ; D. k M. 20$ ; 12 L. J., 
M. r. 135 ; 7 818. 


One may he tried separately.]— One of ‘several 
prisoneis indi<*ted h>r c*ons|nracY may l)e tried 
.sepaiattdy, and. npoii <n»nvu’t{«ai, jud,i,nnent may 
he passetl on him, althonp*h the others, who have 
appealed and plea<led, ha\e not been trieiL iM/. 
V. ti Oox. G. 


coins in Ensrland with that object would be to 
commit the offence of makiin? counterfeit coins 
within the btatute. Heff, v. Mohrrt% Bears. 0. C. 
53h ; 25 L. J., M. C. 17 ; 1 Jur. (N.s.) 1094 ; 7 
Cox, 0. C. 39. 


— -“Sentenced — Wiiere three prisoners have 
been j<nntl\ mdieteti fur a eonspiraey It) niuidei, 
and su\ orally pleailed not euilty, Imt ha\e 
seveieil in tlnei' ehalleni^t s, and the crown has, 
eonseipient }y, pitHH*ed<‘d to liy one of such pri- 
Mtneis : - Htdd, that, upon eonvietion of such 
prisoner, Judenamt must follow, altho\n»h the 
4>thers ha\e not tieiai tried, and that the possi- 
bility of the other piisoner" beinit found not 
guilty (abhouL'h sindi a lerdiet woidd be a 
gioiind tor ie\eishnr the jiitlgmeut) is not a 
suthcient leastm for holdnig such judgment, and 
all the legal eon^equence^ of such conviction of 
such prisoner, irregular. Jh. 


When Offence complete,] — Forging the 

impiession of money on an inegular piece of 
metal, without timshing it, so as to make it cur- 
lent, was an incomplete crime, and not high 
tieason. l»V.r v. Vcrlcif. 2 W. Bl. 682 ; 1 Leach, 
C. C. 71, 253 ; 1 East, ]\ C. 164. S. P., Ilex v* 
//f/rrov, 1 Leach, C. U. 165. 


7. New Trial. 


When granted,]— Where all of several defen- 
dants in an nulictmciit for conspiracy aie found 
guilty, if one (tf them shows himself entitled to 
a new trial on gionnds not aHecting the others, 
the new tiial will nevertheless be granted as to 
all. Meq, v. Gomjwrtz^ 9 Q. B. 824 ; 16 L. J., 
Q. B. 121 ; 11 Jur. 204 ; 2 Cox, C. L\ 145. 


lY. AGAn\^T QUEEJ AND 
GOVERNAIENT, 


A. COINING. 


Impression not necessary.] — It is not 

ne(*cssniy, to ci»nstitnte the oiienco of coining, 
that there should he an impression on the coim- 
teifeit, if it resemble^ ihe common worn coin. 
A5./*v. flVdc//, 1 East, P. C. 87, 164; 1 Loach, 
C. C. 364. 

A counteifeit shilling produced in evidence, 
although it is (piite smooth, and there is no im- 
piessitiii of any soi t discei nible on it, will support 
an indictment for coimteif citing to the similitude 
ot the legal coin. Ih. 

'lb make a lonnd blank like the smooth shil- 
lings in cii dilation, the original impression on 
which has been effaced by w’ ear, is counteifeiting 
to the likeness and similitude of the good legal 
and cuneni com of the realm called a shilling. 
Hex V, ir/7,s'/og 1 Leach, C. C. 285. 


To resemble Eeal Coin — Question for 

Jury.] — It is a question (f fact whether or not 
counteifeit coin was made to resemble the real 
coin. Hex V. Welch, 1 East, P. C. 87, 164 ; 1 
Leach, C. C. 364. 


1. Count ( rfeithuj and rttm/q/, 1.789. 

2. Sale i[f (hnnienfeif Coin, 1593. 

3. JJxehtOKjing Coin at JIt(fher than itn Talue, 

L79L 

4. Colon nnij, 1591. 

5. Ihhs,se,sision, <Vt., of Imp ementnfo 7 \ 1594. 

6. I nlaii'Jul JhusKCMOon of Bane Coin, 1596. 

7. I^revioun Con notion, 1597. 

8. Wotioe of Aetion, 1598. 


1. COUKTEHFEITTNG AND UTTERIN'G. 


Counterfeit Coin— What is.]— A genuine sove- 
reign had been fraudulently hied at the edges to 
&uch an extent as to reduce the w’eight by one 
twenty-fourth part, and to remove the milling 
entirely, or almost entirely, and a new milling 
had been added in ordei to restore the appear- 
ance of the coin : — Held, that the coin was false 
and counteifeit within 24 A 25 Abet. c. 99, s. 9. 
Reg, V. Hermann, 48 L. J.. M. C. 106 ; 4 Q. B. H. 
284 ; 40 L. T. 263 ; 27 W. li. 475 ; 14 Cox, C. C. 
279. 


To he made Abroad.] — Some apparatus 

for manufacturing counteifeit coin was found in 
the prisoner’s possession, but the jury found that 
he intended to make only a few counterfeit coins 
in England, with a view merely of testing the 
completeness of the apparatus before he sent it 
out to Pera : — Held, that even to make a few 


Uttering— What amounts to.] — A prisoner 
went into a shop, asked for some coffee and 
sugar, and in payment put dowm on the counter 
a counteifeit shilling ; the piosecutor sai<l that 
the shilling wuis a bad one ; wdiereupon the pri- 
suner quitted the shop, leaving the shilling and 
also the cclfee and sugar : — Held, that this was 
an uttering and putting off withm the statu' e. 
lleq. V. Weleh, T. A M. 409 ; 2 Den. C. 0. 78 ; 20 
L. ‘ J., M. C. 101 ; 15 Jur. 136 ; 4 Cox, 0. C. 432. 

The giving of a piece of counterfeit money in 
charity is not an utteiing, although the person 
may know'- it to be counteifeit ; as in cases of 
this kiiul theie must he some iiitcution to de- 
tiaud. Rrg.x. Page, 8 Car. A P. 122. 

But where a peison gave a counterfeit coin to 
a woman with whom he had shortly before had 

iiitercour^'O : — Held, an uttering. Reg. v. , 

1 Cox, C. C. 250. 

Uttering or tendering in payment counterfeit 
copper money was not an indictable offence. 
Rex v. Cirwcbii, 1 East, P. C. 182, 


Compare canes sub-tit, FoEGERY, ante. col. 
1298. 


Joint uttering.] — If twm utterers of 

counterfeit coin, wuth a general community of 
purpose, go different ways, and utter coin apart 
from each other, and not near enough to assist 
each other, their respective utterings are not 
joint utterings by both. Rex v. Alanners, 7 Gar. 
A P. 801. 

If two jointly prepare counterfeit coin, and 
utter it in different -shops, apart from each other, 
but in concert, and iiitendmg|to share the prp^ 
ceeds, the utterings of each are the joint utter- 
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ings of both, and they may be convicted jointly, that the defendant, on the '^ame day, ‘‘ one 
Jteg. V, IIin*se, 2 M. & Rob. 360. other piece of false and counterfeit (omitting 

On an indictment for a joint uttering of coun- the word ‘"coin”), resembling, and apparently 
terfeit coin, where both aie not present at the intended to resemble, and pass for a piece of 
time of the uttering, the true question seems to the Queen’s current silver coin, called a half- 
be, whether the one was no near the other as to crown, unlawfully, <fec,, ditl utter and put oif to 
help the other to get nd of the counterfeit coin, one S. A., the wife of W. G , knowing the same 
Meg. V. Jones, t) Car, k. P. 761 ; 2 M. C. C. 85 ; 2 to be false and counteifeit” : — ^lleld, th.at the 
Lewin, C. C. 119,297. omission of the word “coin’’ did not render the 

PriKSoners together uttered a bad half-crown, indictment bad, as the words “ fahe and counter- 
Shortly afterwards they separated, and one of feit” might be rejected as surplusage, and the 
them went to a shop and uttered another bad indictment would then be, one other piece re- 
half-crown, and then the other went to the same scmbhng, and apparently intended to resemble, 
shop and uttered a third bad half-crown ; but and pass for apiece of the Queeu’s current silver 
at these second and third utterings neither was coin, called a half-crown.” Iteg. v. Jo)m^ 9 Car. 
proved to have been near the other : — Held, & P. 761. 

that the proof of previous concert would not An indictment, cliarging that the prisoner, 
sustain a count for a joint uttering in either of one piece of counterfeit coin, “ did utter and 
the second or third utterings. Meg. v. West^ 2 put o:ff to A., knowing the same to be false and 
Cox, C. (J. 23T. counterfeit,” is good, whether the objection of 

Persons privy to the uttering of a forged uncertainty as to the time, ke , and in knowing, 
note, by previous concert with the utterei, but i> taken before or after verdict. Meg. v. Mage, 
who were not present at the time of uttering or 2 M. 0. C. 219 ; 9 Car. & P. 7r)l). 
so near as to be able to afford any aid or as- A count charging the prisoner with having 
sistance : — Held, not to be principals but counterfeit money in his possession at the time he 
accessories before the tact. Rex y . Soares, k uttered other counterfeit money, must contain a 
R. 25 ; 2 East, P. C. 974. distinct averment of the fact of utteiung. MfX v. 

Kellg, 3 Esp. 28. 

Joint Tittering and Possession of other An indictment on 15 Geo. 2, c. 28, for uttering 

Counterfeit Money.] — It two prisoners are in- bad money by the common trick called ‘'ringing 
dieted foi uttering a counterfeit shilling, having the changes,’ was good, although it did not state 
another counteifeit shilling in their possession, that it was uttered in pavnicnt as and for good 
it is not necGssaiy to piove with certainty wdiich and law’ful money ; for the words of the statute 
of the pieces was the one uttered, ancl wdiich weie in the disjunctive, utter or tender m pay- 
was found on them unuttered, if both the pieces ment. Mex Y.'Franh, 2 Leach, C. C. 644. 
of the money are pioved to be counterfeit. And The chaige of uttering false money twice 
if it appears that two prisoners went to a shop, within ten days must be contained in one count 

and that one of them went in and uttererl the to justify the period of imprisonment inflicted 

bad money, having no inuie in her possession, by 15 Geo. 2, c, 28, s. 3. Mex v. /<’/'///, 2 Leach, 

and the other staged outside the shop, having C. C. 833 ; 1 East, P. G. 182. See Mex v. JIar- 

other bad pieces of money, both may be con- tm, 2 Leach, C. C. 923 ; 1 East, P. C. Ad. xviii. 
victcd, the uttering and the possession being 

^ Allegation of Scienter.] — An indictment 

Where one of two jjersons in company uttcis for knowungly uttering counterfeit coni, charged 
counterfeit coin, and other connterteit coin is that the prisoner ‘‘did utter and put otl to one 
found on the other peison, they aie jointly S. A., the wife of W. G., knowing the same to be 
aggmvated offence under 2 eSc 3 false and counteifeit” Held, that the allega- 
Will. 4, c. 34, .s. 7, if acting in concert, and both tion ot the scienter was sufficient, and that the 
knowing of the possession. M^g. v. Genohh,2 woid “ knowing” must be taken to apply to the 
^ ^ prisoner, and not to !s. A., the wife of W. G.,’’ 

Where a man and woman wmre indicted for who was the last antecedent ; and that the 
uttenng a bad shilling to B , and having in their scienter must be taken to apply to the time of 
possession^ another bad shilling at the time, and the uttering, althoiigli it w^as not stated to be 
the uttering wms by the wmman alone m the "then and there.” Meg. v. Jone,\, 9 Oar k P. 7()1. 
absence of the man :' Held, that the man wms An indictment tor uttering counterfeit coin, 
not liable to be coimctetl with the actual utteicr, knowing it to be counterfeit (after a lirevious 
although pioved to be the associate of the wmman conviction), charged, that the prisoner du! utter 
on the day oiutterine, and to have had other bad a counterfeit half-crowm to E. H., knowing the 
money about him for the purpose of uttering ; same to be false and counterfeit : — Held, that 
ana, .secondly, that the woman could not be con- the allegation of the scienter wars sufficient, and 
victed of the secoml offence of having other bad that the word “ knowing ” must be taken to apnlv 
money m her possession, on the evidence of her to the prisoner, and not to E. 11., who was the 
associating with a man not present at the utter- last antecedent, ancl that the scienter must be 
hn.ving large quantities of bad money taken to apply to the time of the uttering, 

althoiigh it was not btatod to bo ••then and 

9 nln p n ■f-'-r' - P “^p there.” Itnj. v. Piuji-, 0 Car. & P. 756; 3 M.O. C. 

2 LCn. L. U. 4o3 ; .) Cox, C. C. .521. 219. ^ i , 

pndiotment— Form of. ]— In an inilictmcnt on Question for Jury— Whether Intention to pasa 

10 (jco. 2, c. -8, s. 3, it was not necessary to aver as Good Coin.] — On an indictment under 2 & 3 

defendant was a common utterer of Will 4, c. 34, s. 7, for uttering a piece of false 
Smith, 2 Bos. k P. 127. and counterfeit coin, apparently intended to re- 
An indmtment for knowingly uttering coun- semble and pass for a piece of the Queen's good 

oliarged and legal current coin, it is a question for^ the 
an uttenng of a counterfeit half-crown, and jury whether the coin produced supported the 
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indict ineiit , ant! if tluw should fjc of opinion 
that tlu‘ coin ww not intciulcd bv the maker to 
pas^ a> a p>o«l (*oin, th(‘y hhouKl aapiit. v. 

Mijrm\ d Vox, V.i \ 475. 


Evidence of CJnrrent Ooin.”* — A person was 
indicted for tittcriinr a cotnilcifcit coin, intended 
to rtsentble and pus^ a i^soat. All tin* 
witnt‘ssi[‘s for the pnceeut ion. except the ins]>e(‘- 
tor of coin for the mint, <'all<‘<l it a fonrpenny- 
pieee, die* ni^pt ctor eaUed it a LO'oat.and '-aid 
he believed tliat it had had that naiia* from the 
earlied pmiod. lie adiie h that the original "I'oat 
of Eduard tin' Thir<l\ n*ii,m was larma* and 
heavi(‘r than the com in (piestiou ; anti that, in 
the (hR‘cn's proclannit ion. tlu ‘-e t‘oins wane eail(‘d 
both Croats ant! ft »urp«‘nny-pit‘ MS. Th<‘ protda- 
mation was not piodueetl. and ihe inscription on 
the coin it^df was bmrpenct* : — Htdd, tliat if tin* 
jury, from their own knowledm^ oi the Enirlish 
language, without considi-ring any evidene ‘ at 
all, wi'i’c of opinion that a eioU ant] fourpemiy- 
piece were the samt*. the ])ris)ner was rightly in- 
dicted, ami mi'jrht be convictetl. JA//. v. fhnndl, 
1 Caw k K. 11)0. 

A person wais indietetl for uttering a medal re- 
Rcmbling in ^ize, timire, ami colour oih‘ of the 
Queen's cm rent gold coins, called a half-sovereign, 
xit the trial the medal wms prodm^ed by a wit- 
ness, wiio siatiMl that it was the same in (iiameter 
as a half-sovereicrn. .and somewhat similar in 
colour ; that on the ttbver.se wars tin* head of the 
Queen similar to that on a half-so\eieit>n. but 
that the leeemi wms different ; wiun about to 
descrihethe reverse, the com nccaUntally dropped 
and was lost. The medal liad not been shown to 
the jury, and secondary evitlencc wns not given 
of what w'as on the rever'-e ; — Held, that there 
was evidence to go to the jmy that the medal 
resemhled in hgme a cuiTeni coin. iiig. v. Ilolnn- 
mi, L. A' i \ 601 ; ?A L. J., M. C'. 176 ; 11 Jur. 
(KS.) 452 ; 12 L. T, 501; 13 W. lb 727 : 10 Cox, 
C. C. 107. 


Evidence of Guilty Knowledge.]— On an in- 
dkiinenl for uttering eonutcifeit coin, to prove 
a guilty km)uledg(‘, evidence may be ghen of a 
siihseijuent uttering Iw the prisoner ot counter- 
feit com (tf a liiilerent denomination to that 
mentioned in the indictment. Tlie difference in 
the <1( nomination of the coin goes to the wmight 
of evitlenee but not to its mlmissibditv, Utg.w 
Foater, Dears. i\ V, 456 ; 3 C. L. lb 681 : 24 
L, J., ,\L C. 134 ; 1 dur. (N.8.) 407 ; 6 Cox, C. C. 
521, 


Sentence.] — On a conviiiion of tw'o sep.ar.ate 
offences of ultiTing counterfeit coin, in tw'o 
counts, one judgment for tw'o yeans" imprison- 
ment, under 2 k 3 Will. 4, c. 34, s. 7, was b.ad. 
Hex V. IMhwon, 1 U. 0. 413. 


2. Sale op Countekfext Coin. 


Putting off — ^What is.] — An indictment on 8 
& 9 Will. 3, c. 26, s. 6, stated that live counterfeit 
shillings w^ere paid and put off for tw'o shillings ; 
the proof was that five bad shillin s w^ere sold 
for half-a-crown : — Held, that the variance w'as 
fatal, as it was a contract which must be cor- 
proved as laid. Mex v. Joyce, Car. 0. Xi. 

„ t lit ^ irtf otment for putting off counterfeit 
money at- ^ hywOr rate th^ denomination 
imports, it fH^d thAt t^e pirwhfr J>Ut off 
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a counteifcit sovereign and three counterfeit 
shillings for the sum of five shillings ; the proof 
WLas, that the prisoner said he would let the wit- 
ness have a bad sovereign at four shillings, and 
tlirce bad shillings at one shilling, and the wdt-^ 
ness paiti for them with two good half-crowns: — * 
Meld, that this ])roof supportetl the allegation. 
/Mr V. Ihthjvif, 3 Car. A 15 416. 

Whtu’c. on a bargain for the sale of counterfeit 
money, the price had been agreed upon and the 
t>risoiier ha<l produced the cann, but the com- 
plete transfer wms prevented by the appearance 
of the poli<*e officers; — Held, that it did not 
amount to a putting off within 8 & 9 Will. 3, 
c. 2<). /Mr V. Wooldridtfe, 1 Leach, C. C. 307 : 

I East, 1>. C. 169. 


Indictment.] — An indictment on 8 & 9 

Will. 3, e. 26, s. 6>, for putting off bad money, 
must have stated that it was niff cutm pieces.” 
// .r V, P(ihnct\ 1 Leach, C. C. 102. 

In an indictment for putting oft' counterfeit 
money, the names of the persons to whom it was 
put off ought to be set out. Amn., 1 East, P, C. 
180. 


3. Exchanging Coin at Highee than 
Value. 


ITS 


The exch.anging guineas for bank-notes, taking 
the guineas in such exchange .at a higher value 
than they weie curient for by the King’s procla- 
mation, was not an offence agaimst 5 tk"6 Edw. 6, 
c. 19 (repealed by 56 Geo. "3, c. 68). lieic v. 

' Yoiiyc, 14 E.ast, 402. 


Fe 


4. Colouring. 


When Offence committed. ]---An indictment 
charging the gilding .sixpences with materials 
capalile of producing the colour of gold, is good, 
.and supported by proof of colouring sixpences 
with’uold. Reg, v. Turner, 2 M. C. C. 42. 

Pieparing blanks with such materials as when 
rubbed would make them resemble the re.al coin, 
was a colouring within 8 & 9 Will. 3. c. 26, before 
the resemlilancc has been produced by such fric- 
tion. Rex V. Cam 1 East, F. C. 165 : 1 Leach, 
C. (5 154, n. 

80, brinaing to the surface the Patent silver in 
a bl.ink of mixed metal, by dipping it in aqua- 
fortis, which con odes the base metal, was a 
colouring wdtliin th.at statute. Rex v. Lavey, 1 
East, P. G. 166 ; 1 Le.ach, C. C. 153. 


5. PosfeEssioN, &:c., OP Implements for. 


Machine, what is.] — A galvanic battery is a 
machine within the meaning of the 24 & 25 
Viet. c. 99, s. 24. Reg, v. Grorer, 9 Cox. C. C. 
282. 


Press.] — ^A press for coinage was a tool or an 
instrument within that branch of the 8 & 9 
Will. 3, c. 26, which made it treason to have the 
same knowingly in the party’s custody. Rex v. 
Bell, 1 East, P. C. 169. 


Puncheon.] — So having knowingly in posses- 
sion a puncheon for the purpose of coining, 
though that alone, without the counter puncheon, 
would not make the figure. Rex v. Riigeley. I 
East, P. C. 171 ; 1 Leach, C. C. 189. 


Collar.] — So a collar of iron, for graining 
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edges of counterfeit money, was an instrument, semblance Or the obverse side of a shilling, the 
although it was to be used in a coining press, jury must be satisfied that, at the time he had it 
Rex y, Moori\ 2 Oar. & P. 235 ; 1 M. 0. G. 122. in his possession, the whole of the obverse side of 

the shilling was impressed on the mould : a part 
Mould.] — So a mould of lead, having the stamp is not sufficient. Ih. 
of one side of a shilling, was a tool or an instru- On an indictment for having in possession a 
ment. Rex y. Lenmrd^ 2 W. Bl. 807 ; 1 Leach, die made of iron and steel, proof of a die made 
C. C. 90 ; 1 Bast, P. C. 170. of other material, or of both, will be sufficient ; 

for it is immaterial to the offence of what the 
Misdemeanor at Common law.] — It is a mis- die is made. Rex v. Oxfoi’d,^ K. & K. 382. 
demeanor at common law to have tools for Upon an indictment against a party under 
coining in possession with intent to use them. 3 & 3 Will. 4, c. 34, s. 10, for having in his pos- 
Rex V. Sutton, ! East, P. C. 172. session a mould, upon which was made and im- 

pressed the figure, on one of the sides, of a 
Being in possession of Dies.] — A., with the in- shilling, it was not sufficient to show that the 
tent of coining counterfeit half dollars of Peru, prisoner had in his possession a mould, on one 
procured dies in this country for stamping and side of which there was a perfect impression, but 
imitating such coin. He was apprehended be- without a channel through which the metal ran, 
fore he had obtained the metal and chemical unless it could also be shown that coin could be 
preparations necessary for making counterfeit made by it. Reg. v. Mac Millmiy 1 Cox, 0. 0. 
coin Held, that the procuring of dies was an 41. 

act in furtherance of the criminal purpose, suffi- An indictment under 24 & 25 Viet. c. 99, s. 24, 
ciently proximate to the offence intended, and alleged that the prisoner “ knowingly and with- 
sufficiently evidencing the criminal intent, to out lawful excuse feloniously ” had in his posses- 
support an indictment founded on it for a mis- sion dies Impressed with the resemblance of the 
demeanor, although the same facts would not sides of a sovereign. The prisoner ordered dies, 
have supported an indictment for attempting to impressed with the resemblance of the sides of a 
make counterfeit coin. Reg. v. Roherts, Dears, sovereign, of the maker. The maker gave in- 
C. C. 539 ; 25 L. J., M. C. 17 ; 1 Jur. (N.s.) 1094 ; formation to the police, who communicated with 
4 W. R. 128 ; 7 Cox, C. C. 39. the authorities of the Mint. The latter authori- 

ties, through the police, gave the maker permis- 
Custody or Possession.] — The following are sion to give them to the prisoner. He did so, 
instances of “custody or possession” within s. 1 and they were found in his possession Held, 
of 24 & 25 Viet. c. 99 A person may be found first, that it was necessary in the indictment to 
guilty of possession (a^ who acts in association negative lawful authority or excuse, notwith- 
with another who has pleaded guilty to having standing that the burden of proof lay upon the 
the “matter” in his possession; Q)) or who, accused. Reg. v. Harvey, 40 L. C, 63 ; 

being the tenant and occupier of a house, know- L. E. 1 C. C. '284 ; 23 L. T. 856 ; 19 W. E. 446 ; 
ingly sublets a room to another who has the 11 Cox, C. C. 662. 

“ matter ” in his possession ; or (o) who knows Held, secondly, that the word “ excuse ” in- 
that a lodger in his house has in his possession eludes “authority,” and therefore the indictment 
and makes use of the “matter” in the room was good. Ih. 

which he (the lodger) occupies. Reg. y. Owen, Held, thirdly, that there was no evidence of 
J. P. 822. lawful authority or excuse. Ih. 

Indictment-Form of.]— An indictment that Guilty Knowledge.]— Held, fourthlv, that the 
the prisoner feloniously had in his possession a prisoner, being knowingly in possession of the 
mould, “ upon which mould were made and im- dies, had a sufficient guilty knowledge to consti- 
pressed the figure and apparent resemblance ” tute a felony, whatever his intention as to their 
of the obverse side of a sixpence, is bad, as not use might be. Ih. 

• sufficiently showing that the impression was on 
the mould, at the time when the prisoner had it Evidence to connect Mould with Coin passed.] 
in his possession ; but a fresh indictment, with —The prisoner was indicted for knowingly and 
the words “then and there” before the words without lawful excuse having in his custody and 
“made and impressed” is good. Reg. v. Rich- possession a mould on which were impressed the 
mond, 1 Car. & K. 240 ; 1 Cox, C. C. 9. figure and apparent resemblance of the obverse 

Where a coining mould is made and impressed side of a half-crown. The mould was found in 
to resemble the obverse of a coin, which is partly the house of the prisoner, who had previously 
defaced by wear, the indictment should be in the passed a bad half-crown ; but there was no evi- 
form above mentioned, as the words of the 2 & 3 dence to show that the half-crown had been in 
Will 4, c 34, s. 10, as to moulds to resemblei?«?^jf the mould Held, that there was sufficient evi- 

of the obverse of a com, relate to cases where dence to go to the jury. Reg v Weeks L & 0 

several moulds put together would make the 18; 30 L. J., M. C., 141 ; 7 jur rKsV472- 4 

obverse of the coin. Ih. L. T. 373 ; 9 W. E. 553 ; 8 Cox, 6. O.'m, ’ 

On an indictment on 2 & 3 Will. 4, c. 34, s. 10, 

for the felony of making a mould “ intended to a ^ 

make and impress the figure and apparent re- POSSBSSIOK OF Base CoiH. 

semblance of the obverse side ” of a shilling, it Possession by Agent.]— In order to convict a 
.was sufficient to prove that the prisoner made person charged on 2,&: 3 Will. 4, c. 34, s 8 with 
the mould and a part of the impression, though having in his possession more than three pieces 

he had not completed the entire impression, of counterfeit coin, with intent to utter them, it 

o' ^ ^ o o ntr -11 uecessary that the possession should be 

To convict a prisoner under the 2 & 3 Will. 4, an individual possession, but it was enough if 
felony of haying m his posses- the coin was in the possession of the person so 
sion a mould, upon vrhich was impressed the re- charged, or his immediate agent. Reg. v. WiU 





Joint Possession.] — When pief‘(isof counterfeit 
coin ure foniul oii one of two persons, acting in 
guilry c(ineei't, antiboth knowing of the posses- 
sioin hitth are guilty, i^v/. v, Bo(}rrt<, 2 M. C. C. 
85 : 2 Lewin, (k V. IIU, 207. 


Evidence of Guilty Knowledge.] — Having a 
largt' (juant hy of counterfeit <*oin in possession, 
rivany of ea<'h sort being of the. same date, and 
made in the same naudd, and ea(rh piece being 
\vra}>ped in a separate ]»iec,e of juipm*, and the 
whole distributed in different }MH*kets of the 
dress, is some, evidence that the ])ossessor knew 
that the coin was <‘ounterfeit, said intended to 
utter it. /bv/. v. .////•r/.v, Dears. (,!. C. 552 ; 25 
L. d., M. r. 80 ; 1 dur. (N.s.) 1114 ; 4 W. E. 85 ; 
7 (k»x, (k 0. 58. 

Possession of bad money live days after, may 
be given in evidemre to show guilt y knovvledge, 
Mejr V. JTarrhon, 2 Lewin, 0. 0. 118. 

Having in possession a largo quantity of base 
coin is evidem^e of having procured it with intent 
to utter itj unless there are other circumstances 
to induce a belief that the defendant was the 
maker. Ilex v. Fuller, R. & R. 308. 


ilCTION 


B. FOREIGN ENLISTMENT AOT.—See 
Wak. 


Offences under Old Statutes and Common 
Law.] — Having counterfeit silver in possession, 
witli intent to utter it as good, was no offence 
before 3 k 3 Will. 4, c. 34, s. 8. Rex v. Hecdh, 
R. & R. 184. S. P., Rex v. Stewart, R. k R. 
288. 

Procuring base coin with intent to utter it as 
good, is a misdemeanor. Rex v. Fuller, R. & R. 
308. 

Having the possession of counterfeit money, 
with intention to pay it away as for good money, 
was an indictable offence at common law. Rex 
V. Parker, 1 Leach, C. C. 41. 


C. GOVERNMENT STORES. 

Possession of, witbout Fraud.] — One became 
possessed, on the death of her husband, of can- 
vas stores, which had been purchased by him 
in his lifetime, at a public sale, and had been 
many years made up into household furniture, 
but no evidence was given of any certificate of' 
such sale being lawful, as required by 9 & 10 
Will. 3, c. 41, or of any excuse allowed by the 
act ; yet the possession being, by act of law,, 
without fraud : — Held, not within the penalty 
of the statute. Aiwji,, 3 East, P. 0. 765. 

Indictment.] — An indictment under 39 k 40‘ 
Geo. 3, c. 89, alleged that A., on the 19th day of 
1 May, 1842, not being a contractor, had in his 
possession naval stores -Held, that the date- 
given applied to the allegation that A. was not a 
contractor, as w^ell as to the allegation that he- 
had possession of the stores, and therefore that 
it was sufficiently averred that he was not a con- 
tractor at the time of .such possession. SilreV’^ 
sides V. Reg,, 2 G. & D. 617 ; 3 Q. B. 406 ; 11 
L. J., M. C. 82 ; 6 Jur. 805. 


7. Previous Conviction. 

What is— Release upon Recognisances.] — A 

person found guilty of a misdemeanor under s. 9 
of the Coinage Act, and ordered to find a surety 
for his appearance to hear judgment w'hen 
called upon, has been “ convicted ” of that : 
offence, and a subsequent similar offence is 
felon V under s. 112. Reg. v. Blahy, 63 L. J,, 
'M. Ol 133 ; f 1894] 2 Q. B.‘ 170 ; 10 R. 227 ; 70 
L.T.879; 42'W.R.5U; 18 Cox, C. C.o; 58J.P. 
576— C. G. R. 

Proof of Guilty Knowledge.] — On an indict- 
ment for uttering a counterfeit coin after a pre- 
vious conviction, such previous conviction for 
uttering false coin cannot be put in evidence 
for the purpose of proving guilty knowledge. 
Meg, V. mmdwm, 10 Cox, C. G. 534. 

Must not he inquired into until after Verdict.] 
— Upon the trial of an indictment for the felony 
of having committed a misdemeanor within either 
of ss. 9, 10 or 11 of 24 &: 25 Viet. c. 99, relat- 
ing to the unlawful possession and uttering of 
counteifeit coin after a previous conviction for 
a misdemeanor within those sections : the pri- 
soner must be arraigned upon the subsequent 
offence, and evidence respecting it must first be 
submitted to the jury, and the previous convic- 
tion must not be inquired into until after the 
verdict on the charge of the subsequent offence. 


Evidence to support Conviction.] — Bags marked 
M. were forwarded from Portsmouth to London 
by railway, and were deposited in the goods, 
department of the railway company in London. 
The prisoner, a marine store dealer at Ports- 
mouth, wx’ote and telegraphed to G., an officer 
of the company, to deliver the bags to E. The 
bags, on being opened, were found to contain 
naval stores marked with the broad arrow. The 
bags had been delivered at the Portsmouth station 
by two women, but there was no evidence to con- 
nect them with the prisoner. Bags marked B. 
had previously been forwarded by the company 
to their goods department in London, and de- 
livered to E., in accordance with directions re- 
ceived from the prisoner. He was indicted, 
under 9 & 10 Will. 3, c. 41, s. 2, for having naval 
stores in his custody, possession and keeping, 
and convicted : — Held, that the evidence was 
sufficient to support the conviction. Meg, v. 
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Sunley, Bell, 0. 0. 145; 6 Jur. (N.s.) 551; 7 W. R. 
418 ; 8 Cox, 0. 0. 179. 

A. was indicted, under 9 & 10 Will. 3, c. 41, 
s. 2, for having been found in possession of naval 
stores marked with the broad arrow. It was 
proved that he delivered to the captain of a 
coasting vessel a cask containing copper bolts, a 
portion of which was marked with the broad 
arrow. The cask was seized by the police before 
the vessel sailed. In answer to qnc'itions ])iit to 
the jury, they found that A. was in the possession 
■of the copper bolts ; that they had not surticient 
evidence before them to show that he knew that 
the copper, or any part of it, was niaiked with the 
broad arrow ; and that he had reasonable means 
of knowing that it was so marked : — Held, that 
upon this finding of the jury he was entitled to 
an acquittal, as it must be taken that he did not 
know that the co])per was marked. Jirg. v. 
SUrp, L. & 0. 44 ; 30 L. J., M. C. 170 ; 7 Jur. 
(N.S.) 979 ; 4 L. T. 525 ; 9 W. It. 709 ; 8 Cox, 
C. C. 472. 

Held, that the conviction was also wrong upon 
the ground that the copper was not found in his 
possession. 1 1). 

Knowledge that Hark on Stores.] — An 

indictment framed under 9 & 10 Will. 3, c. 41, 
and 55 Geo. 3, c. 127, and charging that the 
prisoners received, and had in their possession, 
certain government store«!, will not be suppoited 
by evidence which merety shows that they were 
dealing with the cases in which the stores were 
placed — in the absence of evidence to show that 
they knew the government mark was on the 
stores. Beg. v. O'Brleti^ 15 L. T. 419. 

On an indictment charging the defendant wdth 
being in possession of naval stores marked with 
the broad arrow, it is necessary to show not only 
that he was possessed of the articles, but also that 
he knew they weie marked with the broad ariow. 
Beg. V. Cohen^ 8 Cox, C. C. 41. 

The bare possession of marked naval stores does 
not render a person liable to be convicted under 9 
k 10 Will. 3, c. 41, if he was ignorant that the 
stores are so marked. Beg. v. Willmott. 3 Cox, 
C. C. 281. 

A defendant charged with the possession of 
two lots of marked naval stores produced at his 
trial two certificates in respect of the different 
lots, signed respectively by the commodore super- 
intendent of the Woolwich Dockyard, and the 
secretary of the board of ordnance, the former 
having been granted to the person of whom the 
defendant purchased, the latter to the defendant 
himself :~Held, that these certificates, though 
not strictly in accordance with 9 & 10 Will. 3, 
c. 41, ss. 2, 4, were nevertheless an answer to the 
charge, Ih. 

False Entries in Books to conceal Fraudulent 
Charges.] — The fraudulently charging, by a 
purser, of si ores which were never issued, and 
^ the making of false entiies in the ship’s books to 
cover such charges, is an ofifence punishable 
“ according to the laws and customs in such cases 
used at sea,” as amounting under 22 Geo. 2, c, 33, 
s. 86, to “ a crime not capital, committed by a 
person in the fleet not before mentioned in this 

f et, and for which no punishment is thereby 
irected to be inflicted.” Mann v. Oxoen, 4 M 
.M Ry. 449; 9 B. & 0. 595; 7 H J. (o.s.) K. B. 255. 

1 snmmary convic- 
tion “under 39 & 40 Geo. 3, c, 89, s. 18, for unlaw- 




ful possession of naval stores, the commissioner 
(or superintendent since 2 & 3 Will. 1, c. 40, ss. 
10, 11), or a justice of the peace, has power, in 
the alternative, either to inflict a fine, or to 
imprison with hard labour without imjiosing a 
fine. Bpff. V. Willmott^ 1 B. k tS. 27 : 30 L. J,, 
M. C. 101 ; 7 Jur. (H.S.) 1053 ; 4 h. T. 208 ; 9 
W. ll. 033. 

The pendency of an appeal under s. 21 has 
not the effect of suspending the operation of the 
sentence. Ih. 

Summary convictions under that act are not 
afiected by 11 & 12 Viet. c. 43. Ib. 

D. SEDITIOUS LIBEL. See post, col. 1050. 

E. TREASON AND TREASON-FELONY, 

1. Tremon. 

a. The Offence, 1 000. 

Indictment, Practice, and Evidence, 
1001. 

2. Treason- Felony 1605. 

1. Treason. 
a. The Offence. 

Overt Acts — Discharging Pistol at Sovereign.] 

— If in an indictment for treason it is stated as 
an overt act, that the prisoner dischaiged at the 
sovereign a pistol, loaded with powder and a 
certain bullet, and thereby made a direct at- 
tempt upon the life of the sovereign ; the jury 
must be satisfied that the pistol was a loaded 
pistol : that is, there was something in it beyond 
the powder and wadding ; but it seems it is not 
necessary for them to be satisfied that it was 
actually loaded with that which is generally 
known by the name of a bullet. Rea. v. O^eford. 
9 Car. & P. 525. See 5 & 0 Viet. c. 51, s. 3. * 

Levying War.]— To constitute the trea- 
son of levying war against her Majesty within 
the realm, there must be an msiinection, there 
must be force accompanjung that insuii'ection, 
and it must be for an object of a general nature ; 
and if a person acts as a loader of an armed body, 
who enteis a town, and their object is neither to 
take the town nor attack the military, but merely 
to make a demonstration to the magistrac}" of the 
stiength of their party, either to procure the 
liberation of certain prisoners convicted of some 
political offences, or to procure fur those pri- 
soners some mitigation of their punishment, this, 
though an aggravated misdemeanor, is not high 
treason. Beg. v. Frost, 9 Car. P. 129. See 
O'Brien v. Beg., 2 H. L. Cas. 465. 

Joining or continuing with Rebels.] 

An apprehension, though ever so well grounded, 
of haying property wasted or desti'oyed, or of 
suffering any other mischief not endangering the 
person, will afford no excuse for joining or con- 
tinuing with rebels. Bex y. MGrowtlier, 1 East, 
P. C. 71. ’ 

But it is otiierwise if the party joins from fear 
of death or by compulsion. Bex v. Gordon, 1 
East, P. C. 71. 

- Piracy.] ^An overt act of piracy only 
may show a traitorous intent against the kiug, 
in treason for adhering to the king’s enemies, if 
the indictment alleges the intent to be to 
toe ships of toe king as well his shBlects 
Bex V. Fcana, 1 East, P. C. 80 ; 2 East, P. C. 798 
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Adhering to Eing^s Enemies,]— I iidict- 

meiit for hi^'h treason in eom|)assiii]L( the kiin^'s 
death and adherhsi^to his ernanies. Overt net, 
<s«is|}irin«^^ with otln'is to semi Intelligence to 
the enemy eomnamiiex the (hspoHition of the 
kife^'s subject H m ouh* of an Invasion. Any in- 
leiliiretna' sent to tin* enemy in order to st‘r\e 
them in s!ia|Hnir their attack or defence, though 
the imrpon of It may In* to dissuade them from ! 
sui iinasioin is hiirh treason. /A‘.r v. Sfont^ 0 
Term Hep. o27 ; I hkisf, I*. O. 7U, hlh 

Though the ndt'lhgence is intereeptel. Hex 
V, Metim’ij^ 2 Ld. Ken. dtld ; 1 Burr. tU2. 

— — - To compel Bepeal of Law. It is Idgh 
treison to atti'rnpt, by intimidation and violcnee, 
to compel the repiml oif a law\ Hex w (rerthm 
(teertji ), 2 i tough o‘J0. 

By whom committed— "foreigner resident in 
England, j— It will be treasim in a foreigner 
rcsidc'iit ht*n\ or who is himself tibroad, if his 
family resides here, to aid even his own eountry- 
men In tuhs or purposes of hostility, whether his 
own sovereign is at enmity or pCiice with ours, 
for it is a hreit'h of the Itical aliegianee ilue 
from him. H v v. Hclamoffe^ 1 East, ?. C. 53. 

Indictment, Practice, and Evidence. 

Indictment.] — -Se nble, that counts charging a 
party with liigh treason in “compassing, ic., 
the maiming ami wounding” of his majesty, and 
with “compassing, the wounding” of his 
Majesty, are bad. Hex v. CjIIui^ 5 Car. A: 1\ 305. 

Copy of Indictment.] — An allegation that the i 
prisoner indicted for high treason has not had a ' 
true copy of the indictment is not matter for 
a plea, hut only a ground for an application for 
a postponement of the trial. Heq. v. HiirJie, 10 
Oox, G. C. 510. 

The copy of the indictment furnishcfl to the 
prisoner neetl not contain a copy of the indorse- 
ment of the hndiiig of the grand jury in order to 
.sat isfy the statute, //z. 

A person indicted for high treason is entitled, 
Hinder 7 Anne, c. 21, s. 1 b to a copy of the indict- 
ment ten <lays Ixifore his arraignment, Hwy. 
itroedoii (^Loeil frVmy/c), 2 Eougl 591. 

List of Witnesses.] — A person indicted for 
liigh treason is entitled, under 7 Anne, c. 21, s. 
14, to a list of the witnesses for the crown ten 
<lays before his arraignment. Ilex v. Gordon 
(^Lord George), 2 Dougl. 591. 

On a trial for high treason, it was objected, 
after the jury had been charged with the 
prisoner, but before the first witness was ex- 
amined, that the prisoner had no list of witnesses 
delivered to liim. The indictment was found on 
the 11th of December ; on the 12th of December 
a copy of it and of the panel of the jurors in- 
tended to be returned by the sheriff, were 
delivered to the prisoner ; and on the 17th of 
December the list of witnesses wms delivered to 
liim. The prisoner was arraigned on the 31st of 
December. The objection to the delivery of the 
list of witnesses was, that the copy of the indict- 
ment <and the list of jurors and witnesses should : 
liave been all delivered at the same time simul 
■et semel : — Held, that the delivery of the list of 
witnesses was not a good delivery in point of 
law', but that the objection to the delivery of the 
list of witnesses was not made in due time ; and 


that, if the objection had been made in due time, 
the effect of it W'ouhl Inve been a postponement 
of the trial, in order to give time for a proper 
delivery of the list. v. AViwf, 9 Gar. k 1\ 

1(53; 2M. G. G. 14b; 4 dur. 53. 


icetion hi the dc'^criptiou of the witness in the 
I'st witne-.se> must be takiui on the voir dire, 
a id eoims too hte after tin* witness is sworn in 
chief, /leg. v. Frofif, 9 ( 'ar. k T. 183 ; 2 M. ih C. 
lib; 4 dur. 53. 

The list may properlv dcserihe a party as 
lately of sueli a place, H ‘x v. Watson, 2 Htark. 
llfi. 

But if, upon the examination of the witness 
upon the %'oir dire, it aiipears that he has had a 
different and later place of residence, the descrip- 
tion wnil not bo sutiicient. Ih. 

A witness was d ‘scribed in the list of witnesses 
as “ S. S., of the parish of S. W., in the borough 
of H., in the county of M,, labourer.” N. was a 
place with 6,9(10 inhabitants, and formed only a 
part of the parish of B. \V., w'hich wais a large 
parish, extending beyond the borough of K* : — 
Held, sufficient, and that it was neither a misde- 
scription nor too general. Meg. v. Hrofit, 9 Gar. k 
P. 147. 

A witness w'as described in the list of witnesses 
as “ of Gross-y-Gyioj”, in the parish of L.” The 
witness stated, th.it he liveil near Gro>s-y-Clog 
(which means Gro>s of the Cock), and that tliere 
were tw'o public- housc>, each so called ; and that 
his house w'as between them, and sixty yards 
from each. It was also proved, that there was a 
cluster of houses at this place, and that a witness 
had directed invoices to one of them, as Cross-y- 
Glog : — Helil, that the w'itness w'as not properly 
described. i?'v/. v. Frod, 9 Car. k P. 150. 

A witness wa> described in the list of wit- 
nesses as “ M. J., of P., in the parish of St. VV., 
in the county of M., sometimes abiding at the 
house of his son, J. J., in the parish of B., in the 
said county.” The w'ltness occupied a house at 
P., in the parish of St. W., in which his wife re- 
sided, lie going to work with his son, and return- 
ing to his house at P. about three days in every 
tw’o months. The son’s house was in the parish 
of M., and not in the parish of B. : — Held, that 
if the witnes.s had been described as of P., in the 
parish of 8t. W., th.it wmultl have been suffi- 
cient ; but that, as the latter part of the descrip- 
tion W'as incorrect, it vitiated the w'holc. Meg, 
V. Feod, 9 Gar. k P. 152. 

Juries and Challenges,] — If a true bill is 
found against a person for high treason, the 
judge will, on the application of the counsel for 
the crow’n, order the sheriff to fuiaiish the 
solicitor to the treasury w'ith a list of the persons 
to be summoned on the jury, that a copy of it 
may be delivered to the prisoner. Hex v. CMUm, 
5 Car. k P. 305. 

A person indicted for high treason is entitled 
under 7 Anne, c. 21, s. 14, to a list of the jury- 
men who are to be returned on the panel ten 
days before his arraignment. Hex v. Gordon,, 
(^Lord George), 2 Dougl. 591. 

Where the prisoner’s counsel asked that the 
names of the jurors should be taken from a ballot- 
box, instead of being called over in the order in 
which they stood in the panel, which was alpha- 
betical, and this proposition was acquiesced in 
by the attorney-general, the court allowed the 
names of the jurors to he taken from a ballot- 
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box ; but if the attorney-general had objected, 
the court would not have granted the applica- 
tion. JReg. V. 9 Car. & P. 1S6. 


Amendment of Panels.]— The jury panel, in 
cases of treason, may be amended by correcting 
mistahas and inserting a description of the pro- 
fessions of the jurors. Ileas v. Ilardy, 1 East, P. ! 
C. 118. 


— Held, that those acts of war were receivable 
against him on the indictment in England. 

V. MCaferty, Ir. B. 1 0. L. 368 ; 10 Cox, C. G. 
6)3; 15 W. B. 1022. 


Evidence.] — As to evidence of treason, see Hex 
V. Horne TooTie^ 1 East, P. C. 60, 69 ; 2 Leach, 
C. C. 823. 


To prove Conspiracy.] — In a case of high 

treason or conspiracy, the ’prosecutor may either 
prove the conspiracy which renders the acts of 
the co-con spiratois admissible in eviilence, or he 
may prove the acts of the different persons, and 
thus prove the conspiracy ; therefore, in a case 
of high treason, vhere it appeared that a party 
had met, which was joined by the prisoner on 
the next day, the counsel for the pro^secution was 
allowed to ask what directions one of the party 
gave on the day of their meeting, as to where 
they were to go and for what purpose. Beq. v. 
Frost, 9 Car. & P. 149. 

In high treason, the overt act of one is the 
overt act of all ; and thei eforc a common design 
must, m such cases, precede the proof of indi- 
vidual acts. Beg. v. Brittain, 3 Cox, C. C. 76. 


Number of Witnesses.] — The rule as to 

the necessity of having two witnesses, in cases of 
high treason, considered and discussed. II), 

If one overt act is proved 1 >y one witness in the 
county in which the trial is had, which gives the 
grand jury jurisdiction to inquire, another overt 
act of the same species of treason, proved by 
another witness in a different comity, will make 
two witnesses within 7 & 8 Will. 3, c. 3. Bex v. 
Jell las, 1 East, P. G. 130. 

A conviction of high treason may be upon the 
evidence of one witness only, in all cases whery 
there is no corruption of blood. Bex v. Galiagan^ 
1 Leach, C. 0. 42 ; 1 East, P. G. 129. 


Onus of Proof.] — The prisoner is not 

bound of necessity to shew what was the object 
or meaning of the acts done by him. The offence 
must be made out by those who make the charge. 
Beg. V. Frost, 9 Gar. k P. 1 29. 


In Eeply.] — Evidence had been given 

for the proscention, that an armed party had 
attacked the W. hotel, in v Inch the magistrates 
and troops were stationed. To show that the 
intention of the party was not treasonable, but 
was merely to procure the release of certain 
prisoner.-., a witness wa'' called to prove, that, on 
the party arriving at the hotel gate, they were 
asked by a special constable what they wante i, 
when one of them answerefl, Surrender up 
your prisoneis.” It was proposoil to call evi- 
dence in reply, that that was not said at tlie* 
hotel gate : — Held, that this was properly evi- 
dence in leply. Beg. v. Frost, 9 Car. k. P. 159. 


What admissible.] — A letter sent by one 

of the conspirators, in ])ursuance of the common 
design, with a view of roaclnng the enemy is 
evidence against all engaged in the same con- 
spiracy. Bex V. Stofie, 6 Term Bep. 527 ; 1 East, 
P. a 79, 99. 

A paper found in the possession of one of the 
conspirators, containing intelligence proved to 
have been colled cd hy the prisoner, which paper 
was in the handwriting of the prisoner’s clerk, is 
evidence against the prisoner. Alitor, of a paper 
in the same handwiiting not appealing to have 
any connection with the prisoner. 11). 

An alien was indicted tor high treason, in com- 
passing to depose the Queen, and in leAying wai 
against the Queen. The material overt acts of 
compassing to depose the Queen were— 1st, con- 
spiring at Dublin, to raise icbellion and levy war 
within the realm, and 2ndly, levying war within 
the realm at various places. There \v as evidence 
that he was a member of the diiectingbody of a 
treasonable conspiracy, having for its object the 
overthrow of the Queen’s government, and the 
establishment of a republic in Ireland. There 
was also evidence that he had planned an attack 
upon the castle of Chester, in England, for the 
purpose of seizing arms there, and conveying 
them to Ireland, with the view of raising an 
insurrection there. Evidence w’as also given that 
the directing body had, in F(‘brimry, 1867, given 
orders for a rising in li eland. On the 23rd 
February, 1867, he wns arrested while attempting 
to laml in Dublin. On the 5th March, 1867, he 
beincr in custody, an insurrectionary movement, 
the result of the commands of the directing body 
of the conspiracy, broke out in several places in 
Ireland, and varioti^ acts of war were committed : 


Trial— Eeadiug over Indictment.] — In charg- 
ing a jury with a prisoner, it is not necessary to 
read the whole of the indictment at length to* 
the jury, unless the prisoner or his counsel wish 
it ; it is sufficient for the clerk of the crown to 
state the subject of it. Beq. v. Frost 9 Car. k 
P. 138. 


Prisoner addressing Jury.] — The prisoner 

has a right to address the jury, in addition to the 
speeches of his counsel. Bm y. Collins, 5 Car. 
& P. 305. 


Eeply when Evidence in Eeply allowed.] 

—Where the ciwn gave evidence in reply, the 
witness in reply was called Indore the second 
counscHor tlio prisoner addressed the jury, and 
the leading counsel for the prisoner coniniented 
on the evidence in reply, also before the second 


counsel for the prisoner addressed the jury. Bea^ 
V. Frost, 9 Car. k P. 160. 


Eestoration of Money and Doenments.] 

The court will not order that money taken from 
a prisoner charged with high treason be restored 
to him, unless it is made to appear to the court 
that the money forms no part of the proof against 
him. Beg. v. Frost, 9 Car. A P. 132. 

The court will not order that papers taken 
from his house shall be restored to him ; neither 
will they order that he shall be furnished with 
copies of them Beg. v. Frost, 9 Car. k P. 133. 




■:W 




Counsel.] — The only counsel who are re- 
cognised by the court, are the two counsel whn 
! are assigned by the court, and the court will nob 
take notice of any assistant counsel, Beq r 
Frost, 9 Car. k P. 135, ^ 

Counsel ^ may be assigned for a bAte 
charged with hi^h ttoa»son^itfon an application 
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made to tli.' clerk of the cro.vii, duriric? an al- 
joiirnment of the c >mmi‘^donns, befcvvcen the 
findin^^ (>f t le in lietncrit an I tlie aiTaittimieut, 
or the pri'^mier will he iillowe I, if lie wishes it, to 
delay rnimiiijf his (soun>el tiil he is broumit uu to 
be tried. Ih. 

Copies of Bepositions.]— -Prisoners will bo 

allowcil co[)ias of the depodtion^ au^aiiist them, 

011 tile terms prcsfrihel by (> k, 7 Will. 4, c. 114, 
s. ;i Ih, 

Solicitors,] — A person chnvpfed with high 

treason cannot be allowed by the court before 
which he is tried to have two attorneys, unless 
they are partners. Ih, 

liuring a trial for high treason, which was 
ex}Kicted to last several diiys, the court ordered 
that the prisoner’s attoi*ney should have access 
to him every day, after the rising of the court, 
till 10 p.m., and lieforo the sitting of the court, 
fro u 7 a.m,, although it was stated by the 
gt>vernor of the prison that the prison was not 
open for any other purpose till half -past 7 a.m., 
and was shut for the night at 9 p.m. Ih. 

2 . TiiEASOX-FELOXY. 

The prisoners were indicted under s. 3 of 11 & 

12 Viet. 0 . 12 (Treason-Felony Act), for com- 
pissing, devising, and intending to deprive and 
depose the ()ueen fioin the style, li mour, or royal 
nime of the Imperial Crown, of the United 
Kingdom, for levying war against her to compel 
her to change her couns^ds, and to intimidale 
and overawe the Houses of Parliament. The 
jury were directed (1) that if they thought that 
one or more of the pris inors did compass, devise, 
or intend to force the Queen to change her 
counsels and to overawe the Houses of Parlia- 
ment by violent measures, directed either 
against the property of the Queen, the public 
piMperty, or the liven of the (hicen’s subjects, 
and not with the view of ngiaying any private 
.spite or enmity against any particular subject 
of the Queen, ii would be a. levying of war 
against the Queen within the meaning of the 
lii’st count of the indictment ; that it was not 
the loss compassing, and iiPui ling hwying war, 
because by th.i progress of seioiice two or three 
men could do now whit could not liave been 
done years ag) except by a huge number of 
persons ; that tiie question was, wan there proof 
that the prisoner’s did wh \t they did with the 
intention of depriving an I deposing the Queen 
from the style of the Inqienal Crown of the 
United Ixingdom, or with the intention of 
separating Ireland from ilie Crown of Kngiand 
and establishing an in lependeut republic. (2) 
That if what thi prinoiioiN dal was done to com- 
pel her Majesty, or her* misters, by force to 
change the present count itiit ion, and to alter the 
relations between England and Ireland, or even 
to set up a separaie pailiameiit m Ireland, it 
would be within the second count of the indict- 
ment. (3) That if what t he prisoners did was 
done for the purpose of intiinkia*"mg and over- 
awing both or either Houses of Parliament so as 
to frighten them into doriig what othermnc they 
would not have done, it would be -within the 
third count. Ileq. v. Gall 15 Cox, C. C. 
291. 

Overt Act witMn Jurisdiction.] — Sending or 
supplying arms (even if the arms are sold) to be 


used in aid of a treasonable confederacy is a 
sufficient overt act, provided the prisoner knows 
they are to be used for that purpose. Bringing 
such arms to London with a view of transmitting 
them for that purpose is a sufficient overt act 
within the jurisdiction of the Central Criminal 
Court. li'^g. V. I>dntt, 11 Cox, C. 0. 676. 

Under li & 12 Vict. c. 12, s. 3, it is sufficient 
evidence to support a cunviction to show that 
the prisoner was a member of a foreign society 
haying for its object the several treasonable 
objects set out in the several counts of the 
indictment, and also the existence of a domestic 
association of similar denomination, and con- 
nected with that abroad ; and then to prove 
overt acts done within the venue, in promotion 
of these objects, by members of the association, 
and it is not necessary to prove any act of the 
prisoner himself done m Ireland, or even that he 
was in Ireland during any part of the period 
that the associations were shown to exist either 
at home or abroad. Brg. v. JIea7u/, Ir. R. 1 
0. L. 5U0 ; 15 W. R. 1082 ; 10 Cox, 0. C. 506. 

Evideace — ^Purpose of Instrument — Burden 
of Proof,] — D. and others were charged under 
the Treasun-Fcloiiy Act (11 & 12 Vict. c. 12, 
s. 3) with being in the possession of certain in- 
struments and explo&ive materials, with intent 
to use them for the purpose of carrying out the 
objects of certain treasonable combinations exist- 
ing in the United Kingdom and abroad : — Heltl. 
that, for the purpose of showing such intent, 
evidence might be given showing that the only 
known use hitherto made of such instruments 
and explosive c impounds had been in causing 
destructive explosions to property ; and that the 
fact of some of those explosions having happened 
out of the jurisdiction of the c^urt did not affect 
tlie admissibilUy of the evidence. Reg. v. 

15 Cox, C. C. 334. 

Held, also, that for the purpose of showing a 
treasonable ohiect, evidence might be given of 
the existence, (lown to a perioil nearly approach- 
ing the date of the alleged acN in the country 
from which the explosives and instruments were 
brought, of a treasonable conspiracy having for 
its object the alteration of the existing form of 
government by violent mein^, althoimh such 
evidence did nut establish that the prisoners were 
members of, or directly connected wdth, .such 
conspiracy. Though tlie general rule is that the 
prosecution must make out intent, there may be 
circumstances under which the burden of proof 
is shifted to the other side. Ih. 

Indictment.] — The 11 <& 12 Vict. c. 12, declare.^ 
it to he felony to ‘‘compass, imagine, invent, 
devise and intend to deprive and depose our la<Iy 
the Queen,” &c., Ac. In suppoit of the charge of 
this offence under the statute, it is suilieient to 
allege as overt acts that the defendants cons})ireil, 
combined, confederate! and agreed to commit 
the offence. Muleuhg v, Reg., L. R. 3 H. L. 
306. 

The allegation, in one count, of several 
different overt acts of felonj^ is nut objectionable 
under 11 A 12 Vict. c. 12, Ih. 

Pleading to, after Bemurrer.] — ^Whether 

a prisoner indicted under 11 A 12 Vict. e, 12, may, 
after demurring to the indictment, if his de- 
murrer is overiailed, pie id over to the felony. 
Quaere. Reg. v. Ruff 4 Cox, C. 0. 24. 
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General Verdict.]— Where there are several 

overt acts charged in a coiint, and judgment is 
given on a general verdict of guilty on that 
count, such judgment will be sustained, though 
some of the matters alleged as overt acts may be 
improperly so alleged, provided that the count 
contains allegations of overt acts that are suni-- 
cient and are sufficiently alleged. Mulcamj v. 

L. E. 3 H. L. 306. 

F. TEEASOEE TEOVE. 

Indictment.]— An indictment for concealing 
treasure trove, averring that the Queen is en- 
titled to the treasure, is good without any aver- 
ment of any inquisition before the coroner, or 
office found as to the title of the Queen ; and a 
conviction upon such an indictment is good 
without any evidence as to such matters. Reg. 
V. T(wle^ Ir. R. 2 C. L. 36 ; 16 W. E. 439; 11 
Cox, 0. 0. 75. 

In an indictment for concealing treasure trove 
from the crown, it is not necessary to aver that 
the person concealed it fraudulently. The words 
“unlawfully, wilfully, and knowingly,” are suffi- 
cient. Reg. V. L. & 0. 313 ; 33 L. J., 

M. G. 22 ; 9 L. T. 488 ; 12 W. E. 108 ; 9 Cox, 
C. C. 376. 

Evidence.] — A., in ploughing, found large 
rings of old gold of considerable value, and sold 
them for brass to B. for 5s. 6^?., saying where he 
found them. B. afterwards found out that they 
were gold, and offered them to a jeweller for 
sale as gold. Then B. said he had sold them to 
C. for brass. Then B. and 0. were at a bank 
together, depositing part of the proceeds for 
which 0. had sold the gold rings Held, that 
there was evidence to support a conviction of 
both B. and 0. for knowingly concealing treasure 
trove from the crown. II . 

Jurisdiction of Coroner.] — See Coeoiteb. 


Y. AGAINST TV BUG JUSTICE. 

A. COMPOUNBma FELONIES. 

Not permissible. ] — The law does not authorise 
a private person to forego a prosecution upon any 
terms ; and even if a promise is given and broken 
in such a manner as a jury would consider scan- 
dalous, yet, in point of law, that will not make 
any difference. Reg. y. Raly^ 9 Car. & E. 342. 

By whom committed.] — The offence of com- 
pounding a larceny may be committed by a 
person other than the owner of the goods stolen 
or a material witness for the prosecution. Beg. 
V. JJ2irges.% 55 L. J., M. 0. 97 ; 16 Q. B. J). 141 ; 
53 L. f. 918 ; 34 W. E. 306 ; 15 Cox, C. C. 779 ; 
50 J. P, 520. 

Indictment.]— If, in an indictment for com- 
pounding fehjny, it is averred that the defen- 
dant did desist, and from that time hitherto 
had desisted, from all further prosecution ; and 
it appears, that, after the alleged compounding, 
he prosecuted the offender to conviction, the 
iudge will direct an acquittal. Beos y. Stone. 4 
Car. & P. 379. 

An indictment for compounding a felony need 
not allege that the defendant desisted from 
prosecuting the felon. Beg. v. Burgess, supr^ 


To what Cases applicable.]— The 18 Elis^c. 5, 
wffiicli prohibits the compounding of any offence 
upon colour or pretence of process, or without 
process upon colour of any offence, against any 
penal law, does not apply to offence^ cognisable 

only before magistrates ; and an indict lueiit tor 
compounding such an offence will he Inul m 
arrest of judgment. Ilex v. Crisj), 1 B. & Aid. 
282. 

After Conviction.] — A popular indictment 
must not be compounded after conviction. Bury 

V. Levy, 1 W. Bl. 4i3. 

TaMng Penalty witKont leave.] — On an 
indictment on 51 Eliz. c. 5, s. 4, for c(i)npounilin,ir 
an ofEenoe against 13 Geo. 3, c. 84, s. 13, unu 
taking money without process to prevent an 
action being 'brought Held, tliat Iho party so 
doing wms liable to the punishment prescri)»(5d by 
the former act for taking such penalty witlioiit 
leave of a court at Westminster, ^ or without 
judgment or conviction. Bex v. Gotley, li. & 

E. 84. 

No Offence committed.]— A. threatened B. that 
he would inform against him for selling spirits 
without a licence, unless B. would give him a 
sum of money. B. had not, in fact, sold any 
spirits, but he gave A. the money to prevent an 
information Held, that A. ^Ya8 indictable 
under 18 Eliz. c. 5, s. 4, although B. had not 
committed any offence, and although no in- 
formation was ever preferred, nor any process 
sued out. Beg. v. Best, 9 Gar. & P. 368 ; 2 M. C. 

G. 125. 

Rendering Contracts unenforceable.] — See 

CONTEAOT. 

B. ESCAPE, EESCUE, AND PRISON 
BREACH. 

Escape — Aiding Prisoner.]— The offence of 
aiding a prisoner at war to escape is not com- 
plete, if such prisoner is acting in concert with 
those under whose charge he is merely to detect 
the defendant and has no intention to escape. 
Bex V. Maxtin, R. «Ss R. 196. 

An indictment at common law for aiding a 
prisoner’s escape should state that the party 
knew of his offence. Bex v. Touug, 1 Russ. 
C. &M. 911. 

It; is a misdemeanor, indictable at common 
law, to aid a person to escape from custody, 
though he was confined under the remand of the 
commissioners for the relief of insolvent debtors, 
and not on any criminal charge. Beg. v. Allan. 
Gar. &M. 295; 5 Jur. 296. 

The statute 16 Geo. 2, c. 31, which makes it 
felony to aid or assist any prisoner in an attempt 
to make his escape, does not apply to a case of 
such aiding wdien an actual escape ensues. 
Bex Y. Tilley, 2 LQ&ch,G. G. Q62. 

— —Delivery of Articles to facilitate.]— A 

delivery of instruments to a prisoner to facilitate 
his escape from gaol was within 16 Geo. 2, c. 31. 
although he had been pardoned of the offence of 
which he was convicted on condition of trans- 
portation. Bex Y. Shaia, R. & R. 526. s 

By 4 Geo. 4, c. 64, s. 43, if any person shalL; 
deliver to a prisoner in any prison any instru- 
ment proper to facilitate his escape, such nersoii 
shall be deemed to have delivered it with intent 
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to aid and assist such prisoner to escape ; and if 
any person shall by any means whatever aid and 
assist any prisoner to escape from any prison, 
every persnn so offending, whether an escape be 
actually made or not, shall be guilty of felony : — 
Held, that, in an indictment under this section, 
it was not necessary to set out the means which 
laid been ustid by the defendant to assist the pri- 
soner to es(;ape. IlvUoioay v, Reg.^ 2 Den. 0. C. 
287; 17Q. R 819 ; 15 Jur. 825. 

'The 28 29 \'ict. c. 126, s. 87, enacts that any 

person wlui, with intent to facilitate the escape 
of any prisoner, conveys into any prison any 
mask, dress, or other (lisgiiise, or any letter, or 
any other article or thing, shall be guilty of 
felony : — Held, that a crowbar came within the 
wttrds ‘‘ any other article or thing ” as used in this 
section, Rty. v. Paytie^ 85 L. J., M. G. 170; 
D. U. 1 G. O'. 27; 12 Jur. (n.S.) 475; 14 L. T. 
416 ; 14 W. It. 661 ; 10 Cox, 0. 0. 281. 

Prison-Breacli or Eescue.] — A prison-breach, 
or rescue, is a common-law felony, if the person 
breaking out of prison, or rescued, is a convicted 
felon ; and it is punishable as a common law 
felony by imprisonment. Rex v. IlaswelL It. & 
11 458. 

Throwing down, in attempting to escape, loose 
bricks at the top of a prison wall, placed there 
to impede escape and give alarm, is a prison- 
breach, though they are thrown down by acci- 
dent. Ib. 

A man was given into custudy without a 
warrant, on a charge of felony. He was con- 
veyed before a magistrate, who remanded him 
in custody without any evidence on oath. He 
Was removed to a lock-up, from which he 
escaped, the charge of felony made against 
him was dismissed by the magistrates Held, 
that the dismissal was not equivalent to an 
acquittal by a jury, that he was legally in 
custody, although no evidence was taken upon 
oath to justify his remand, and that these facts 
were no defence to an indictment for breaking 
prison. Reg, v. Waters, 12 Cox, C. C. 390. 

A warrant of a justice of the peace to appre- 
hend a party, founded on a certiiicate of the 
clerk of the peace, that an indictment for a mis- 
demeanour had been found against such partjq is 
good, and therefore if upon such a warrant the 
party is arrested and afterwards rescued, those 
who are guilty of the rescue may be convicted of 
a misdemeanour. Rex v. Stit/ie,s, 5 Car. & P. 
148. 

The forcible rescue of a person from unlawful 
custody is illegal. Reg, v. Almey,S Jur. (N.s.) 
750. 

The taking of gunpowder seized under 12 
Geo. 8, c. 61, out of the custody of those who 
made the seizure, although there is no actual 
breach of the peace committed, is sufficient to 
sustain an indictment for a rescue. Ilex v. 
Rmtwkamj), b h. J. (o.S.) M. C. 66. 

G. FALSE EVIDENCE. 


Attempt to pervert Course of Justice.] — An 
attempt to mislead a judicial tribunal, whicn 
might be called into existence, by the manufac- 
ture of false evidence is a misderneanoiir, although 
such tribunal was never called into existence 
and consequently the manufactured evidence 
never used, Reg. v. Vreonex, 60 L. J., M. G. 62 ; 
[1891 ] 1 Q. B. 860 ; 64 L. T. 389 ; 39 W. E. 365 
17 Cox, G. C. 267 ; 55 J. P. 536— C. C. li. 


D. PEEJUEY, FALSE OATHS, AND FALSE 
DECLAEATIONS. 

1. Perjury. 

a. The Offence. 

i. General Principles, 1610. 

ii. Judicial Proceedings, 1611. 

iii. Court of Competent Jurisdiction. 

1612. 

iv. Matter must be Material, 1616. 

V. Falsity of Statement, 1620. 

vi. Deliberate Intention, 1620. 

b. Indictment. 

i. Averments, Form of, 1621. 

ii. Amendment of Variances, 1631, 

c. Evidence. 

i. Generally, 1632. 

ii. Number of Witnesses and Corrobora- 
tion, 1640. 
fl. Trial, 1643. 

2. False Peclarations. 

a. Before Magistrates, 1645. 

b. On Kegistration of Births, Deaths, or 

Marriages, 1646. 

e. On Kegistration of Voters and at Parlia- 
mentary and Municipal Elections. See 
ante, cols. 1440 et seq. 

3. Unlaioful Oaths, 1647. 


1. Peejuey. 
a. The Offence. 

i. General PrinGiples. 

What requisite to found Indictment.] — To 

found an indictment for perjury, the requisite 
circumstances are these : the oath must betaken 
in a judicial proceeding before a competent 
jurisdiction ; and it must be material to the 
question depending and false, Rex v. Aylett, 1 
Term Eep. 63. S. P., Rex v. Dxuin, i D. & 
Ey. 10. 

Corporation.] — ^Where a corporation aggregate 
are defendants, they are not liable to prosecution 
for perjury though their answer be never so 
false. Wyelb v. Steal, 3 P. W. 310. 

On Foreign Affidavit.] — No perjury can be 
assigned upon a foreign affidavit. 'Miusarave v. 
Medex, 19 Ves. 562. 

But any person making, or Icnowingly using a 
false affidavit made abroad, is guilty of a mis- 
demeanour in attempting to pervert public 
justice, and is punishable by indictment. 0 mealy 
Y. JS'ewell, 8 East, 364. 

Falsehood not Indictable.] — Falsehood, not 
strictly amounting to perjury, is an indictable 
offence as a misdemeanour. Overton, Ex parte, 
2 Eose, 257. 

Inciting to give Particular Evidence.] — 

Inciting a witness to give particular evidence, 
when the inciter does not know whether it is 
true or false, is a high misdemeanour, especially 
j if he, being an attorney on one side, gets himself 
j employed for that purpose on the other side : at 
I least, if the evidence is given accordingly. Ib, 


What sworn to in Affidavit] — Qusere, whether 
in an affidavit, the description of the deponent 
at the commencement of it is a part of what he 
swears. Meg. v. Chapman, 1 Den. G. 0. 432 ; 2 
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Car. & K. f 4:6 ; T. & M. 90 ; 18 L. J., M. C. 152 ; 
33 Jur. 885. 

ii. Judicial Proceed l7igs, 

3?or Purpose of filing Bill of Sale.]— H. was 
indiet ed for perjury in an affidavit made under 
the Bills of Bale Act, IH.H (17 & 18 Viet. c. 36). 
for the purpose of getting a bill of sale filed. 
The affidavit was sworn before a commissioner 
for taking affidavits in the court of Queen’s 
Bench ; — Held, that his offence did not con- 
stitute perjury, but that he was guilty of taking 
a false oath, which offence was under the circum- 
stances a common law misdemeanour. Pc{j. v. 
mdgkhs, 39 L. J., M. 0. 14 ; L. E. 1 C. C. 212 ; 
21 L. T. 564 ; 18 W. E. 130 ; 11 Cox, C. C. 365. 
See 52 & 53 Viet. c. 10, s. 7. 

Before Surrogates to procure Marriage Li- 
cence.] — The taking of a fake oath before a 
surrogate to procure a mariiage licence, will not 
support a prosecution for perjury. Pe,c v. 
Foster, E. & E. 459. 

A, was indicted for making a false oath before 
a surrogate, for the purpose of obtaining a 
marriage licence : — Held, first, that a surrogate 
has a geneial power to administer an oath in 
that behalf, so as to make a false oath a mis- 
demeanour. Jie<i.Y. Cliapma)}, 1 Den. C. 0. 432 ; 
T. & M. 90 ; 2 CVir. & K. 846 ; 18 L. J., M. C. 
152 ; 13 Jur. 885 : 3 Cox, C. C. 467. 

Held, secondly, that such false oath is a mis- 
demeanour, as being made with a fraudulent 
intention, in a matter of public concern. Ih. 

Held, thirdly, that it w'as immateiial whether 
the marriage actually took place or not. 

What Affidavits.] — A party filing a bill for an 
injunction, and making an affidavit of matters 
paaterial to it, is indictable for perjury committed 
in that affidavit, though no motion was ever 
made for the injunction. Rex v. ivhite, M. & 
M. 271. 

The amended description of the plaintiff in the 
supplemental bill could not affect the liability of 
a witness examined in the original suit to be 
indicted for iierjury, if he swore falsely. Giles 
V. Giles, 1 Keen, 083. 

Semble, where, under an act of parliament, 
an affidavit in a petition matter reqiiiicd by the 
act may besw'orn before the petition is filed, any 
indictment for perjury m such an affidavit can 
DC sustained. Clendinmna v. O^Malleu, 1 Con. 
& L. 363 ; 2 Dr. & War. 210. 

Explanation by a second answer does not take 
away the oppoitimity of indicting upon the 
foimer answer. Fd wards v. JUPeav, 2 Ves. 

B. 258. 

Semble, that a person may be convicted of 
perjury contained m an affidavit intitled, in a 
cause, “A. B. against C.D. and others,” although 
by the rules of the courts, all affidavits should 
in their title name all the plaintiffs and all 
the defendants. Reg, v. Christian, Car. & M. 
388. 

An indictment may be supported against a 
marksman, for swearing falsely in an affidavit, 
tnough it would not be receivable in the court it 
waf sworn in, because the jurat did not state 
that it had been read over to the party swearing 
but the person administering the oath 
prpve that the party swearing it in fact 
its oontents, and the perjury is com-' 
tw tithe Of the swearing of the affidh’yit ; 


and whether it is receivable in the court or not 
is immaterial, if the reason vhy it is not receiv- 
able is, that some formal regulation is not (‘om- 
plied wdtli. Rex v. Ilailei/, 1 Car. k. F. 2.38 ; U. 
& M. 94. 

Local Marine Board.] — Wilful and (‘orrapt 
fake swean'ng be! ore a local maiine b(»aul, duly 
ard lawfully appointed and constitut(‘d, u})on a 
matter material to an niquiry then being law- 
fully investigated by them, in purMianceiJ the 
17 & 18 Viet. c. 104, and 23 k 26 Viet, c, <>3, is 
pei’inry. Reg. v. Tomlinson, 36 L. J., M. 0. 11 : 
L. E. 1 C. C.‘49 ; 12 Jur. (N s.) 943 ; 1,3 J,. T, 
188 ; 15 W. E. 46 ; 10 Cox, C. C. 323. 

Inquest before Deputy-Coroner.]— By 6 & 7 
Viet. c. 83, s. 1, coi oners me empoweied to 
appoint deputies, jnovided that no deputy hhall 
act “except during the illness of the (Haoner, or 
his absence fiom any lawful oi leasonable causig” 
By s. 2, no inquisition '•hall b'"* qnasludbv reason 
of such inquisition having been taken before any 
deputy instead of the coroner himself. A peison 
being indicted for peijiiry committed iqion an 
inquest held liefoie a deputy-coroner, and the 
objection having been taken that there was no 
lawful or reasonable cause for the absence <if the 
coroner : — Held, that whatever the cause of 
absence, by s. 2 a \tdid inquisition might ha-ve 
been founded upon the inquest, and theiefore 
the deputy had jurisdiction and perjury was 
committed. R(g. y.J( linwn, 42 L. J., M. C. 41 ; 
L. E. 2 C. C. 15 ; 27 L. T. 801 : 12 Cox, C. C. 
264. 

hi. Conrt of Competent Jurisdiction. 

Master Extraordinary in Chancery.] — Before 

17 (k 18 Viet. c. 78, a master extraordinary in 
chancery had no authority to adininister oaths 
in matters before the Court of Admiralty ; and 
a conviction for perjury in an afiidavit used in 
the Court of Admiralty, but sworn before a 
master extraordinaiy in'chanceiy, could not be 
supported. Reg. v. Stone, Dears. C. C. 2.31 ; 2 
C. L. E. 123 ; 23 L. J., M. C. 14 ; 17 Jur. 1106 ; 
2 W. R. 63 ; 6 Cox, 0. C. 235. 

Bankruptcy— Affidavit— Registrar.]— The 1 & 
2 Vict. c. 110, s. 8, contained provisions for filing 
affidavits of debt against a trader, and his being 
deemed to have committed an act of bankruptcy 
on not doing ceitain things. The 5 & 6 Vict. 
c. 122, contained other piovisions relating to the 
same matter; and s. 67 enacts that affidavits 
to be made in matters of bankruptcy, or under 
any statute relating to bankiupts or this act, 
shall be swoin before a registrar of the Court of 
Bankrujitcy. On an indictment for perjury, 
upon an afiidavit made under 1 k 2 Vict. c. 110, 
s. 8, and svoin bofoie the legist rar of the Court 
of Bankruptcy Held, that 1 ck 2 Vict. c. 110, 
so far as icgarded s. 8, was a statute relating 
to bankrupts within 5 k 6 Vict. c, 122, s. 67, and 
that the affidavit related to matters of bank- 
ruptcy, and, theiefore, was sworn before com- 
petent authority. Punn v. Reg,, 12 Q. B, 1026 : 

18 L. J., M. C. 41 ; 11 Jur. 908. ’ 

Examination — Rreseuce of Judge or 
Registrar.]— The piisoner was convicted of per- 
jury alleged to have been committed in an ex- 
amination by “the court” under s. 27 Of A® 
Bankruptcy Act, 1883. It appwedl " 

summoned undi^r si 27 " 
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ihaving jurisdiction in ])ankniptcy. The oath that an indictment for perjury could not be 
was administered to the prisoner in court by the maintained agaiubt the defendant for false evi- 
registrar. The legistrar remained in court. The dence given at that hearing. Be//, y. Pearce^d 
examination of the prisoner, in the course of B. & B. 531 ; 32 L. J., IL 0. 75'; 9 Jur. (isr.s ) 
which the answers in question were given, took 647 ; 7 L. T. 597 ; 11 W. IL 235 ; 9 Cox, 0. C. 
place in a room used for examinations in the 258. 
absence of thp registrar: — Held, that there had 

bcen^ no valid examination by “the court” Court-martial.] — Scinble, that taking a false 
within H. 27, and that the conviction must be oath before a court-niaitial is perjury at common 
•rjua^heil. /tV//. v. Llojfd, 5() L. J., M. 0. 119 ; law. Beg. v. llcane^ 4 B. & 8. 047 ; 33 L. J., M. 
19 Q, B. 1). 213 ; r>() L. T. 750 ; 35 W. B. 653 ; C. 115 ; io Jur. (N.fS.) 724 ; 9 L. T. 719 ; 12 W. 
16 Cox, C. C. 235 ; 52 J. 1\ 86— C. 0. K. B. 417 ; 9 Cox, C. C. 433. 

Commissioners of Bankruptcy.] — Perjury can- Before Justices — Deposition or Information 

not be committed in evidence given before com- on Oath.] — H., a police constable, procured a 
missioners_ of bankruptcy, when theie was no warrant to be illegally issued, without a written 
good }Hititioning (‘reilittu’s debt to support the information or oath, for the arrest of 8., upon a 
hat. Beg. v. Pwhigton^ 2 M. 0. 0. 223 ; Gar. & M. charge of “ assaulting and obstructing him, H., 
•B19. ill the discharge of his duty.” Upon such war- 

rant B. was arrested and brought before justices, 

Before Arbitrators.] — A., a defendant in a suit and was, without objection, tried by them and 
trietl before a county court judge, gave false convicted. H. was afterwards indicted for per- 
'Gvidence before an arbitrator, to whom the suit jury committed on the said trial of B., and con- 
was referied, and by whom A. was sworn: — victed : — Held, that H. was lightly convicted, 
Held, licfore 14 <k 15 \hct. c. 99, s. 16, that under notwithstanding that there wms neither written 
'9 k 10 Viet. c. 95, s. 77, the arbitrator had no information nor oath to justify the issue of the 
authority to administer an oath, and therefore warrant, and that ihe justices had jurisdiction to 
A. was not liable to l^e indicted for perjury, hear the charge, though the warrant upon which 
Beg. v. llalleff, 2 Den. (\ G, 237 ; T. & M. 563 ; the accused was brought before them was illegal. 


20 L. J., M. C. 197 ; 15 Jur. 433 ; 5 Cox, C. G. 
'238. ;SVc 52 & 53 Vict. c. 49, s. 22. 

A cause was referred by a judge’s order to 


Beg. V. Hughes, 48 L. J., M. 0. 151 ; 4 Q. B. D. 
614 ; 40 L.'T. 685 ; 14 Cox, C. C. 284. 

An iiitormatioii founded on 1 2 Will. 4, c. 32, 


C, B. ; anil by the older it was directed that the after stating an appearance and information by 
witnesses should be sworn befoie a judge, “or 0. M. against B. B.. pioceeded thu's : — “And the 
before a commisdoner duly authorised.” A wit- information having been also verified upon the 
ness was sworn before a commissioner for taking oath of W. A., of Ac., another credible witness, 
affidavits, and examined vivfi voce by the arbi- before me the said justice, liercupon 0. M. prays 
trator : — Held, that a witness so sworn was not that B. K. may be forthwith summoned. Ac. 


indictable for perjury. Bex v. Hanlts, 3 Car. A “ Exhibited by 0. M., and sworn ) ^ 

P. 419. before me the day and year > -ry / 

first above written. } 

Charge against Solicitor in summary Way.] — “ W. F. C.” 

Perjury may be assigned u}ion an affidavit of an The party informed against having appeared bc- 
attoiney of the court, made in answer to a charge lore two justices, evidence was given by a itness 
■exhibited against him in a summary way. Bex for him. An indictment for perjury having been 
V, Cnmley, 7 Term Bep. 315 ; 4 B. B. 445. preferred against this witness, upon winch he 

was found guilty : — Held, that the proceeding 
Banker’s Return.] — An affiilavit verifying the before the two justices was informal for want 
return of the issue by a banker of unstamped of a deposition on oath of the charge contained 
bills and notes may bo sworn either before a jus- in the information, in pursuance of (i A 7 Will. 4, 
tice of the jicace or before a commissioner to ad- e. 65 ; and that, therefore, the indictment could 
minister oaths in chancery. The manager of a not he suslainetl. Beg. v. A^eofton, 5 Q. B. 493 ; 
bank is a chief clerk within 9 Geo. 4, c. 24, s. 7, D. A M. 501 ; 13 L. J.', M. C. 58 ; 8 Jur. 409. 
which requires such affid ivit to be made by a But where an information, not upon oath, was 
■cashier, accountant or chief clerk. Beg. v. laid before a just ice of the peace under the 


/HeenJand, 36 L. J., M. 0. 37 ; L. B. 1 C. C. 65 ; Malicious Tiespass Act, 7 A 8 Geo. 4, c. 30, s. 24, 
15 L. T. 589 ; 15 W. B. 460 ; 10 Cox, C. C. 377. who thereupon issued a summons to the party 

charged ; and at the hearing the prisoners w’ere 
Broceediugs before Grrand Jury.] — A person examined as witnesses, and upon the evidence 
may be incL'eted for perjury committed by him which they gave perjury was subsequently as- 
when a witness before the grand jury, and signed : — Held, that the hearing before the 
another witness on the same indictment and a magistrates w'as a judicial proceeding, and that 
police officer stationed in the grand jury room juiisdiotion was given by the 24th section, al- 
are competent to prove the oifence. Beg. v. though the information was not upon oath. 


Hughes, 1 Car. A K. 519. 

Sheriff’s Court-Amendment unauthorised.] — 

An unmarried woman having recovered judg- 
ment in a county-court against A., obtained a 
judgment summons against him frorp the Bheriffs’ 


Beg. Y. Millard, Dears. C, C. 166 ; 22 L. J., M. 
0. 108 ; 17 Jur. 400 ; 1 W. B. 314 ; 6 Cox, C. C. 
150. 

On Hearing of Bastardy Summons,] — 

By 7 A 8 Vict. c. 101, s. 2, where application for 


Court, London. At the hearing it having been a bastardy summons is made before the birth of 
ascertained that the plaintiff had married in the the child, the woman shall make a deposition 
m«ntime, the judge amended the title of the upon oath.” A man was convicted of perjury, 
<iause by inserting the husband’s name : — Held, alleged to have been committed on the hearing 
ihat he had the power to do so, and consequently, of a bastardy summons. The summons had b«a 







issued against him before the birth of the child. 
Upon the application for it no written deposition 
was made, but only a verbal statement upon oath 
by the woman. He appeared to the summons, 
and made no objection to its validity or to the 
jurisdiction of the court : — Held, that the court 
had jurisdiction to hear the summons, and that 
the conviction for perjury was right. Beg. v. 
Fletcher, 40 L, J., M. C. 123 ; L. K. 1 0. C. 320 ; 
24 L, T. 742 ; 19 W. R. 781 ; 12 Cox, C. C. 77. 

The mother of a bastard child, born on the 
20th March, 1868, applied to a justice on the 
18th April, 1868, for a summons against the 
putative father. A summons was issued on the 
same day, but never served, as he could not be 
found by the process server to whom the sum- 
mons was given. On the 14th January, 1870, 
about a fortnight after the mother had found 
out his address, she applied for and obtained 
another summons, which was served on him, and 
he appeared thereto, and being examined on oath, 
committed the perjury assigned : — Held, that 
the justices had jurisdiction to hear the com- 
plaint, although at the time of service of the 
summons more than twelve months had elapsed 
from the birth of the child. Beg. v. Chvgg, 22 
L. T. 556 ; 11 Cox, C. C. 558. See PoUs v. 
C'umhrl'dge, 8 E. & B. 847 ; 27 L. J., M. C. 62 ; 
4 Jur. (N.s.) 72 ; 6 W. R. 214. 

Perjury was committed before magistrates, 
upon the second application for a bastaidy order, 
a former application having been dismissed on 
the merits : — ^Held, that the magistrates had 
jurisdiction, and that the prisoneis were properly 
convicted. Beg. v. Coolt, 2 Den. C. C. 4G2 ; 21 
L. J,, M. 0.136: 16Jur. 434. 

A summons, after the biith of a child, under 7 
& 8 Viet. c. 101, s. 2, against the putative father, 
was issued on the personal application of the 
mother of the bastard child, not upon oath. The 
putative father appeared to the summons and 
defended the case on the nieiits, without object- 
ing that the summons had issued on the state- 
ment of the woman, not on oath : — Held, that 
the putative father could not afterwards raise the 
objection ; and that he was liable to be indicted 
for perjuiy committed by him on the hearing of 
the summons. Beg. v. Berry. Bell, C. C. 46 ; 
28 U. J., M. C, 86 ; 5 Jur. (N.s.) 320 : 7 W. R. 
229 ; 8 Cox, C. C. 121. 

A summons was issued moie than twelve 
months after the birth of the child, and no proof 
was given to the summoning justice that the 
defendant had paid any money for maintenance 
of the child within twelve months next after its 
birth : — Held, a mere matter of process that 
might be waived, and that as the defendant had 
waived it, .the petty sessions had jurisdiction. 
Beg. V. Simmons, Bell, C. C. 168 ; 28 L. J., M. 
C. 183 ; 5 Jur. (k.s.) 578 ; 7 W. R. 439 ; 8 Cox, 
C. C. 190. ’ 

The mother of a bastard, having been resident 
with her parents in one petty sessional division, 
went to lodge at D. in another division, for the 
purpose of affiliating her child, D. being iieai el- 
and more convenient for her than the place 
where the magistrates acting for the other divi- 
sion met. She lodged at D. three weeks before 
she obtained the summons, having in the inter- 
» val made one unsuccessful application ; and 
after obtaining the order went into service in 
the division in which her parents resided, but 
without returning to them ; and she stated that 
she could not go back to them as they had 
^ nothing for her to do. Whilst at X>, she UA no 


other home Held, that the jury was warranted 
in finding that at the time of her application 
to the magistrates at D. she was residing within 
that petty sessional division ; that consequently 
the magistrates had jurisdiction, and a convic- 
tion for perjury committed by her on that occa^ 
sion was right. Beg. v. Hughes, Dears. A B. 
188; 26 L.J.,M. 0.133; 3 Jur. (x.s.) 448; & 
W. R. 526 ; 7 Cox, C. C. 286. 

Information for furious Riding..] — % 

person w'as indicted for perjury cmninittwl by 
him as a witness on an infonnntion before 
justices against A. for furious riding, contraiy 
to 5 & 6 Will. 4, c. 50 (Highway Act), s. 78 ;-4- 
Held, that, as that section give^ the .pistices no 
juiisdiction to impose any penalty for furious 
riding, he did not commit the ofi'ence of pei jury,. 
lieg. v. Bacon, 22 L. T. 627 ; 11 Cox, C. C. 510. 

By Person not a competent Witness.] — 

C. was indicted for perjury committed on the 
hearing of a summons which had been taken* 
out against himself, for permitting gambling 
in his house contraiy to the tenor ot his licence,, 
under 9 Geo. 4, c. 61. The defendant had ten- 
dered himself as a witness, repieseiitmg lumsell 
as the son of C., and had theieupon been sworn 
and given evidence on behalf of C., \\ln> was 
really himself, and that evidence fornietl tlie 
subject of the indictment : — Held, that as he* 
was not a competent witness and could not give 
evidence in his own behalf, the niauistnites had 
no power to swear him or receive his evidence,, 
and that he could not therefore be guilty ol 
perjury. Beg, v. Clegg, 19 L. T. 47. 

Complaint I y Apprentice against Master. ]| 

— After the expiration of his term of appi eiitice- 
ship, an apprentice summoned his master beloie 
a magistrate for neglecting to pay his \\ages, 
and upon the hearing of the complaint under 
4 Geo. 4, c. 34, s. 2, the apprentice gave false 
evidence Held, that whether the 4 Gtu. 4, c. 
34, s. 2, did or did not recjuire the complaint 
be made before the expiration of the apprentice- 
ship, the magistrate having geneial jurisdiction 
over the subject of complaint, perjury could be 
assigned on the false evidence gi\eu before him.. 
Btg. V. Proud, 36 L. J., M. 0. 62 ; K. 1 C. Ok 
71 ; 16 L. T. 364 ; 15 W. R. 796 ; lO Cox, 0. 0. 
455. 

iv. Hatter must he Material. 

Oath before Supogate.]— An illegitimate child 
being filius nullius, an indictment charging a 
defendant with taking a false oath before a surio- 
gate, and that E. was the natural and lawful 
father of E. E., and that his consent was neces- 
sary as such father, under 4 Geo. 4, c. 76, cannot, 
be sustained. Beg. v. Fairlic, 9 Cox, G. G. 209. 

Before Arbitrators.] — ^W^here perjury is as- 
signed upon evidence given before an arbitrator,, 
upon a reference at nisi prius, of a cause and 
all matters in difference between the parties, it 
must be distinctly showm whether the evidences 
was material in respect of the matters in issue 
in the cause, or of the other matteisin differences 
between the parties. Meg. v. Ball, 6 Cox, 0. C. 
360. 

Action of »:over— Signature to Delivery Hote.l 

— ^At the trial of an action of trover hy r 
against the prisoner for some steei, 
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wan that while the steel was lying at a rail- 
way station, sent for it, and signed a delivery 
note on receiving it, ami then sold it to the 
prisoner. The prisoner, a witness, swore that 
the name, P., on the delivery note was P.’s hand- 
writing, and that he saw* him wiite it. The 
prisoner was indicted for perjury upon this evi- 
dence and found guilty : — Held, that the signa- 
tine to the delivery note was material evidence 
in the action, upon which iierjury could be 
assigneth Mtq, v. Xaijlor^ 17 L. T. 582 : Hi X. 
3h 374; 11 Cox, C. C.'ph 

On Indictment for Perjury in Afddavit.] — 

Upon the trial of C. for perjury, committed in 
an atlldavit, proof was given that the signature 
to the alhdavit was in his handwriting, and 
there was no other pi oof that he was the person 
w ho made the ailidavit. The prisoner was then 
called, and swore that the affidavit was used 
before the taxing master, that C. was then 
present, and that it was publicly mentioned, so 
that exerybody present must have heard it. that 
the affidavit was C.'s : — Held, that the matters 
sworn were material upon the trial of C. lieg. 
V. Almp, 20 L. T. 403 ; 17 W. K. G21 ; 11 Cox, C. 
G. 264. 

In proving an Alili on Criminal Charge.] — S. 

was iiulicteil for robbery on April 13, at 8.45 p.m., 
and the prisoner swore that b. was in a house at 
a distant place at that time, and that IS. had 
lodged at that house nearly two yeais, and had 
never been away for more than two or three 
nights at a time during the period. The prisoner 
was indicted for perjury on that evidence, and 
convicted on the assignments of perjury, as to B. 
having lodged at the house for two years, and 
never having been away inoi e than two or three 
nigdits at the time ; — Held, that the evidence on 
these points was material, as tending to induce 
the jury to give greater credit to the substantial 
fact of his being there on the 13th of April at 
the time in question, idv/. v. Tg.son, 37 L. J., 
M. C. 7 ; L. K. 1 ('. 0. 107; It L. T.292 ; 16 W. 
li. 317 ; 11 Cox, C. C. 1. 

Bastardy Proceedings.]— The jirisoner was 
charged witii perjuiy for having iaisely sworn 
before magistrates at petty sessions that D. E. 
was the father of her illegitimate child. One 
assignment of perjury was, that at the trial the 
prisoner had falsely sworn that her master, who 
was uncle of D, E., had piomised her that he 
would raise her wages, and allow her to he in at 
his house, if she would swear the child to a 
person other than his nephew, H. E. : — Held, 
that such statement was not material to the issue 
so as to constitute the crime of perjury. JRcg. 
V, Owen^ 6 Cox, C. C. 105. 

A summons w^as issued after the birth of a 
child, under 7 8 Vict. c. 101, s. 2, against the ^ 

putative father : — Held, that evidence of jiay- 
ment of money by the jmtative father within 
twelve months of the birth of the child, being 
evidence of the paternity, was a material fact on 
the hearing of the summons. Iltp. v. Merry ^ 
Bell, C. G, 46 ; 28 L. J.. M. 0. 86 ; 5 Jur. (H.s.) 
320 ; 8 Cox, C. G. 121. 

On Charge of Assault.] — On an indictment for 
perjury committed on the hearing of a charge of 
assault by a man on his wife, an assignment in a 
statement by the accused, as a witness for the 
husband, that he had seen the wife committing 




adult ei-y (of which he told the husband) is bad 
for immateriality, as the supposed statemen 
would not be legally relevant to the charge of 
assault as afCordiiig no ground of legal justifica- 
tion. lieg. V. Tate, 12 Cox, U. C. 7. 

Inadmissible Evidence given but withdrawn.] 

— On a trial where it was material to prove 
whether J. had died befoie M., the defendant 
produced a document purporting to be a copy of 
J.'b will, and falsely swoie that lie had examined 
it with the original whll in the registry : and 
also, that he had examined a memorandum at 
the foot of the copy of the wdll, with the entry 
in a book called the Act Book in the same 
registry. The judge ofiered to admit the evi- 
dence, but it was witlidrawn ; it was, in point of 
law, inadmissible ; — Held, that the circumstances* 
that the evidence was inadmissible, and was* 
withdiaw’n, did not affect the question of per- 
jury, as it could not purge the false swearing ; 
and that, as it w^as material whether probate of 
J.^s will was granted in the lifetime of M., if the 
evidence of the prisoner had been received it 
would have been material to the issue, and,, 
consequently, that the false oath of the prisoner 
amounted to perjury. Meg. v. PlilllpotU, 2 Den. 

C. C. 302 ; 3 Car. k. K. 135 ; T. & M. 607 ; 21 
L. J., M. C. 18 ; 16 Jur. 67 ; 5 Cox, C. C. 363. 

Inadmissible Evidence given and admitted.} 

— G. -was indicted for perjury, in having falsely 
swoin that in Beptember, 1860, he had carnal 
knowledge of A. A. had obtained an affiliation 
summons against H., and in her cross-examina- 
tion denied having had connection with the 
defendant in Beptember, 18(50 (a time which 
could not have made him the father of the 
child). 1 he defendant wuis called as a witness 
on behalf of H., and swore that he had con- 
nection w’ith A. in the month named : — Held^ 
that although his e\idence wvas legally inad- 
missible, yet, being admitted, it became material, 
and perjury might be assigned upon it. Jieg. v. 
Gibhonii, L. ic. 0. 109 ; 31 L. J., M. C. 98 ; 8‘jur. 
(N.S.) 159 ; 5 L. T. 805 ; 10 W. K. 350 ; 9 Cox, 
C. C. 105. 

Bate of Sale of Animal.] — Upon an indict- 
ment for perjury in pioccediiigs to ascertain the 
property m a certain animal which the prisoner 
swoie he had sold before a particular day, the 
actual day on wdiich he si>ld it niaj" become a 
material question. Meg. v. jllta,ss^ 1 Cox, U. C^ 
17. 

Collateral Matters.] — On a charge of robbery 
the piobccutor denied having met the prisoner 
the night befoie the otieiice, and having pro- 
posed to the piisoiier and M. t o commit a burglary, 
the prisoner then called M. as a w’itness and 
contratlicted the piosecutor’s evidence : — Held, 
that JM. Could not be iiulicted for perjury as his 
evidence w’as not matenal. Jteg* v. Murray. 1 
F. ic F. 80. 

The prisoner w'as indicted for perjuiy com- 
mitted by him on the hearing of a summons that 
he had taken out against the prosecutor for 
using language calculated to incite him to com- 
mit a breach of the peace. The prosecutor and 
several witnesses pioved that the language wm 
used in consequence of the prisoner having 
kicked and stiuck a horse ; but the prisoner 
denial that he had done so : — Held, that this* 
denial by the prisoner was a collateral matter 
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and perjury would not lie. Beg. v. IIoldeiL 12 
Cox, 0. C. 166. 

Action in County Court — Name of Befendant.] 
’ — defendant was sued in a county court by 
the name of Bernard Edward M. The judge 
decided that the plaintiff was entitled to recover, 
and whilst determining how the defendant 
should pay the debt, asked him his name ; when 
he swore that it was Edward, not Bernard, only 
Edward ; and thereupon the judge refusetl to 
amend, and strack out the cause. The defe i- 
dant was indicted for perjury ; and at the ti lal 
it was proved that he had wilfully and con uptly 
sworn falsely in the above answers, and the jury 
convicted him : — Held, that the conviction was 
right ; rhe answers being sufficiently material to 
the matter under inquiry, Beq. v, Mibllanii. 
L. & 0. 593 ; 34 L. J., M, C. Ill 11 Jur. (N.S.) 
493 ; 12 L. T. 549 ; 13 W. K. 72G ; 10 Cox. C. C. 
97. 

Beuial in Answer to Bill in Equity.] — A. 

brought an action against B. and his partners 
for the price of wheat, and recovered a verdict 
on the bought and sold notes, B. and his partneis 
filed a bill in equity agiinst A., which stated 
that the bought and sold notes did not contain 
all the terms of the contract, as it had been also 
agreed by parol between A. and B. that the 
wheat should bo paid for by a draft at three 
months ; and the prayei of the bill was, that A. 
should be robtrained from suing out execution. 
A., by his answer, denied the statement in the 
bill ; and the bill was dismissed : — Held, that if 
this denial by A. was wilfully false, it amounted 
to perjury. Beg. v. Yatea, Car. & M. 132: 5 
Jur. 636, 

In an answer in chancery to a bill in equity 
against the defendant for specific performance 
of an agreement relating to the purchase of land, 
he relied on the Statute of Frauds (the agreement 
not being in writing), and also denied having 
entered into any such agreement. Upon this 
denial in his answer, he was indicted for per- 
jury: — Held, that the denial of an agreement 
which, by the Statute of Bh’auds, was not binding 
on the parties was immaterial and irrelevant, 
and that the defendant was entitled to an ac- 
quittal. Be^ V. Biuiafaii, It. & M. 109. 

Perjury cannot be assigned on an answer in 
chancery, denying a promise absolutely void by 
the Statute of Frauds. Bej} v. BeriesecL Peake’s 
Add. Cas. 93. 

Beed.] — Perjury cannot form 
tho subject of an indictment where the supposed 
l^rjury depends upon the construction of a deed 
Bex T. Oresjjig/ig, 1 Esp. 280. And see Bex v. 
Fej)gs, Peake, 138. 

Eecord of Cause Erroneous. ]— If the record 
of a c^use is erroneous, no perjury can be 
assigned for false testimony given in the course 
of the trial. Bex v. Cohen, 1 Btark. 511. 

Eeversal of Judgmsnt on Writ of Error.]— -A 

ms indicted for perjury, alleged to have been 
committed on the trial of B. for perjury The 
jAdictmenc against A, averred, that the evidence 
m mje on the trial of B. was material, and that 
convicted and sen- 
the judgment against B. was after- 
wards reversed on writ of error :-^Held, that the 
reversal of - the judgment against B. wa$ no 


ground of defence for A., as shewing that his 
evidence could not have been material, and th it 
it did not negative the allegation that B. had 
been convicted. Beg. v. Jleeh, 9 (Jar. & P. 513. 

Evidence going to Witness’s Credit.]— Perjury 
may be assigned upon evideiu'e going to the 
credit of a material witness in a cause, although 
such evidence, being legally inadmissible, ought 
not to have been icceived. Beq. v. CfhboH,^ L. 
& C. 109 ; 31 L. J., iM. (’. 9S ; 8 Jur. (N.R.) 159 ; 
5 L. T. 805 ; 10 W. R. 350 ; 9 Cox, 0. C. 105. 

A person was charged with selling beer wit lioui 
a licence contrary to s. 3 of the Licensing 
Act, 1872. When before the magistrate he 
stated on oath that he liatl been previously con- 
victed, but that liLS solicitor had pleatled guilty 
without his authority. On a trial for perjury 
Held, that the statements were made in answer 
to questions affecting his credit as a witne.ss, and 
were, therefore, material to the issue; and tint 
the magistrate was right in taking cognisance of 
the circumstances under which the pnadoiis con- 
viction was obtained. Beq. 154 L. 

M. G. 177 ; [1895] 1 Q. B. 797 ; 15 11. 346 ; 72 L. 
T. 631 ; 43 V7. R. 654— G. C. E. 

Every question on cro'^s-exnmination of a wit- 
ness which goes to Ins credit is material. Beg. 
V. Ocerton, Car. & M. 655 ; 2 H. C. C. 2>>3. 

A question having no general bearing on the 
matters in issue may be made material by its re- 
lation to the witness’s ci’pdit, and false swearing 
thereon will be perjury. Ih. 

In an action in a county court by an executrix 
for goods sold, she falsely swore on cross-examina- 
tion that she had never been tried at the Old 
Bailey, and had never been in custody at the 
Thames Police {Station .-—Held, on the trial of an 
indictment for perjury, that this evidence was 
material. Beg. v. L iiu //, 3 Car. tk K. 20. 

Materiality for Judge or Jury.]— Semble, 
that whether the evidence is material or not is a 
question to be left to the jury. Ih. Hee Beq. 
V. Courtney, 7 Cox, C. 0. Ill ; Bex v. ButieUm, 
By. M. 109, contra. 

On an assignment of perjury by a defendant in 
a bastardy case, that he had never kissed the 
prosecutrix, the question of materiality is for the 
jury. Beg. y. Goddard, 2 F. ck F. 301. 

The question of materiality is for the judge. 
Beg. V. 8o}ithwood, 1 F. (X F. 35(). 


V. BaUitij of Statement. 

What Sufficient.]— With respect to the falsity 
of an oath, it has been considered to be imma- 
terial whether the fact which is sworn to, be in 
Itself true or false. Ilex v. Bdwards, 1 Buss. C. 
& M. 293. 

A man may be indicted for swearing that he 
believes a fact to be true which he must know to 
^ false, although he does not swear positively. 
Bex V. Bedleij, 1 Leach,. C. C. 325. 

Perjury may be assigned as to what a man 
has sworn that he thought or believed ; the diffi- 
culty, if any, being in the proof of the assign- 
10 Q. B. 670; 17 L. 

L, M. C. 29 ; 12 Jur. 283 ; 2 Cox, C. 0. 200. 

vi. Bellbemfe Intention, 

Attentioa of Prisoner called to SuMecn>-4in 
piisoner awore ' 


'v'T 
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obtainal on cre<lit at diiTeront times, in wliich it 
was a rnateiial (jiu'stion whether or not he bad 
received any coals on credit from R, cither on 
account of himself or of A. At the trial the 
prisoner was asked three or four limes by the 
advocate anti judis(‘ whether he did at any time, 
m'ther on his own at'tsiunt or on that of A., have 
any coals on credit fiom Ih, to whieli he ahvays 
answered/* I ditl. mtt — Held, that liis attention 
was sutlieitnily (‘ailed to tie' sidiject so as to 
found a (‘barite of ]Hajur\ ii} on tlie answer, ah 
thoui^h no dislinet tiansaetionon credit wms siu^- 
i^estetl to him dnrmti; his twannnation. Jlfy. v. 
Jjimdo/i, 21 L, T. 222 ; 12 Cox, C, V. 50. 


To. Indictment, 
i, mv/ic/z/.v, Mtrm of. 

Judicial Proceeding,] — An affidavit to hold to 
bail may be sw*orn bt^ioie the issuing of the wait 
of hummoin in the acaitm : and, therefore, an in- 
<lictmeut for [lerjuiy committed in such an affi- 
davit need not stale that an v* action vv*as pend- 
ing. A7;/^/ y. L\y , H Q. B. 21 ; 18 L. J., Q. B. 
252; a (Jox, y. C. rffil—Ex. Ch, 

Where perjury w’as chargefl to have been com- 
mitted in tliat w'lijcli w'as in effect the affidavit 
on an interpleader rule, and the indictment set 
out the circumstances of the previous trial, the 
verdict, the judument, the ficii facias, the levy, 
the notice by the pn^oiier to the sheriff not to 
sell, Jind the i)iisoiiefs affidavit that the goods 
were his pioperty, hui omitted to state that any 
rule w*as obtained aecoiding to the Inteipleader 
Act(l &: 2 Will. 4, c. .’iS) : — Held, that the indict- 
ment -was bad, as the affidavit did not appear to 
have been made in a judicial pioceoding. Jltg, 
V. BohJioj), Car. cS: M. 202. 

In a case of pcrjuiy committed befoie magis- 
trates, the iududinent merely stated that the 
defendant, intending to subject W. M. to the 
penalties for felony, w'tuit befoie two magistrates 
and *• dkl tleposc and sw’ear,” Ac., setting out a 
deposition, winch stated, that W. B. had put his 
hand into the defendant's pocket and taken out 
SI 7)1. note, aiul assigning jierjury upon it ; — Held, 
that this W’as ]>ad, as it did not show that any 
charge of felony had been pieviously made, or 
that the defendant then made any charge of 
felony, or that any judicial pioceediug waspemb 
ing Ud’orc the magistrate. Ihy. v. Pea non, 8 
<Jar. A l\ no. 

An indictimuit Bn* perjury, assigned on an affi- 
davit swairn before the court, need not state, nor 
is ii necessjiry tt» piove, that the affidavit was 
tiled of record, or exhibited to the court, or in 
iiny manner used by the party. Jten‘ v. Crosdey, 
7 Teim Rep. 315 ; 4 11. ii. 445. 

That Issue tried before Sheriff.] — In an 

indictment for perjury, on the trial of a cause 
under a writ of trial directed to the sheriffs of 
London, the oath is properly alleged to have 
been taken before the sheriffs, though, in fact, 
ihe cause was tried before the secondary. Ileg. 
T. Behlesinger, 10 Q. B. 670 ; 17 L. J., Si. C. 29 ; 
12 Jur. 283 ; 2 Cox, C. G. 200. 

An indictment for perjury alleged the trial of 
an issue before E, S., esep, sheriff of D., by virtue 
of a writ directed to the sheriff ; the writ of trial 
put in evidence was directed to the sheriff, and 
the return was of a trial before him ; but 
it was proved, that, in fact, the trial took place 
before a deputy, not the under-sheriff: — ^Held, 


-Against Public Justice. 


no variance. Peg v. Punn, 2 M. C. C. 297 : 7 
Car. & B. 730. 

As to what Cause or Matter.] — An indict- 
ment alleged that a peiition was presented to the 
House of Commons against the le turn of B., on 
the ground of bribery ; tlrat, shortly before his 
election, to wit, on the 6th July, B. and G. went 
to tlie house of the defendant to solicit his vote ; 
that, at the time of the petition, it was a material 
question wdiethcr at the lime when B. and C. went 
to the defendant’s house, a certain act of bribery 
took place, that the defendant w'as a w'itness 
sw’orn to speak the truth of and con corning the 
premises, and he deposed tonching the election 
and the matter of the petition, that shortly before 

B. *s election B. and 0. came on a canvassing 
visit to the defendant’s bouse, and that the act 
of bribery then took place (innuendo), thereby 
meaning that at the time when B. and C. went 
to the defendant’s house as aforesaid, the act of 
bribeiy was committed : — Held, on motion in 
arrest of judgment : hist, that the allegation that 
the defendant deposed ‘‘ touching the election,” 
Ac., suflicieiitly pointed to the matter whereupon 
the <lefendant vvais sworn as a witness : secondly, 
that the innuendo did not introduce new matter, 
as from the in tiodiictory averment it appeared 
there w*as a canvassing \isiton the 6tli July, and 
the deposition of the defendant was shown to 
refer to that jiarticular time and no other. Peg. 

V. T7m>;‘, 1 B. A D. 161 ; 12 A. A E. 317 ; 9 L. 
J., jM.C. 120. 

An indiciment alleging that a cause came on 
to be hcai'tl and w*as duly tiled by a jury,” is 
sufficient, although no verdict was given, the 
trial ending m a nonsuit. Pe,] . v. Bruy, 9 Cox, 

C. C. 218. 

Stating that at such a court K. was in due form 
of law tried upon a cci tain indictment then and 
there depending against him for murder is a 
sufficient averment that the perjury was com- 
mitted on the trial of K. for murilor. Pex v. 
Bowlin, 5 Teini Hep. 311, C, (at nisi prius), 
Bcvxke, 170. 

As to Jurisdiction of Court or Judge.] — Jus- 
tices cannot inquire into the truth of a charge of 
libel, and therefore an indictment for perjury 
cannot be maintained lor fahe answers on cross- 
exanimation of a vvituesb directed to sho^v the 
tinth of the libel. Ileg. v. Townhend, 4 E. A F, 
1U(S9 ; 10 Cox, C. C. 256. 

In an iiitlictmeiii for perjury committed at an 
admiralty ses^-ion, wheie ihe commission was 
diiccted to A., B. and C., a. d otheis not named, 
of whom A., B. and C. were amongst others to 
be one : the comt will take it to mean, that, if 
either of the persons named of the quorum was 
present, it v\uulil be sufficient. Pex v. Bowlin, 
5 Term Rep. 311. 6'. C. (at nisi prius), Peake, 

170. 

In an indictment for perjury, the necessity for 
showing distinctly that the false oath is in a 
judicial pioceediug is not dispensed vvdth by 
23 Geo. 2, c. 11, s. 1, Overton v. Peg., 4 Q 
B. 83 ; 3 G. A D. 132 : 12 L. J., M. C. 61 ; 7 Jur. 
196. 

An indictment averring that “ in the White- 
chapel County Court of Midtllc*?cx, hohlcn before 
J. M., judge of the court, an action, then pend- 
ing in the court, came on to be tried, that the 
defendant was sworn as a witness before J* 
being judge of the said county court, and having 
sufficient and competent authority to administer 
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the said oath” ; and then peijury was assigned, 
sufficiently shows on the face of the indictment 
that the court was properly constituted under 

9 & 10 Yict. c. 95, and that the judge had juris- 
diction oyer the cause in which the perjury was 
alleged to have been committed. Ltmvij v. Beq. 
17 Q. B. 496 ; 2 Ben. C. 0. 504 ; 21 L. J,, M. 0. 

10 ; 16 Jur, BO ; 5 Cox, 0. C, 269— Ex. Ch. H. P., 
Ileff. v. Laii'lor, 6 Cox, C. C. 187. 

An indictment stated that V. had done business 
as an attorney for -the defendant on his retainer ; 
that V. delivered his bill, and, after the expi- 
ration of one month from such delivery, took out 
a summons befoie a judge, under 6 7 Viet, c. 73, 

to show cause why the bill should not be leferred 
for taxation : that it then and theie became 
and was matei ial in showing cause to ascertain 
whether the defendant did retain Y. ; and that 
he, befoic showing cause, made an affidavit, 
denying that he had letained Y., and assigned 
pm jury on such affidavit Held, that the juris- 
<hction was sufficiently shown on the indictment, 
without negativing a piior application to have 
the costs taxed by the paity chai geable, in which 
case only the act authoiises an application to the 
judge by the attorney. liyalU v. i/cy., 11 Q. B. 
781; 18 L. J., M. C. G9 ; 13 Jur. 259 ; 3 Cox, 
0. C. 254— Ex. Ch. 

Wheie, to give magistrates jurisdiction to hear 
a case punishable on sum maij' coin id ion, it is 
essential that they should have an inhjrmation 
on oath made befoie them, it is not sufficient in 
an indictment for perjury, alleged to have been 
committed on the heaiiiig of such intorniation, 
to allege that befoie M. (4., esq., and T. H. H., 
clerk, two of the justices, ckc., the magistrates 
who heard the case, J. 0. came and exhibited 
a certain information upon oath, because it does 
not sufficiently show that J. 0. was sworn before 
M. G-. and T. H. H. Big, v. Guoiljellow, Car. Ac 
M. 569. ’ 

An indictment chaigcd that a petition for 
protection from piocess was under 5 & 6 Yict. c 
116, 7 & 8 Yict. c. 96, and 10 k 11 Yict. c. 102 
(Insolvent Debtors Acts), filed and pi evented at 
the county court of S., at W., by the delendant ; 
that he afterwaids obtained an older of protec- 
tion ; but^ afterwards, while the pioceedings 
weie pending in the county court, to wit, at the 
' time of filing the petition and schedule, he came 
befoie K,, a commissioner to administer oaths in 
chanceiy, duly appointed and enqoweied to act 
in the matter of the insolvent, anti take the 
defendant s oath then and there at the county 
court, and withm the jurisdiction afoiesaid, for 
the purpose of making an affidavit, and verifying 
ms petition on oath, and was duly swoin befoie 
E., and swore and took his oath that the affidavit 
then made was tiue, K. having competent power 
and authority to administer the oath. Ihe in- 
dictment then alleged that certain matter was 
material in the matter of the insolvency, and 
tliat the affidavit was false in lespect theieof 
Ihe defendant was convicted, and judgment 
pa^ed :-~Held, that the jiiri&dicti< n of the court 
sufficiently appealed, though theie was no ex- 
press_ allegation that the defendant had resided 
tor sp calendar months befoie the filing of the 
petition within the distiict of the county court 
as requned by 11 & 12 Yict. c. 102, s. 6. Walker 

making a false affidavit, i 
® Moient to state that the defendant came i 
» A., aad took hifi corporal oath (A. having i 




, power to administer an oath), without settiiigout 
b theiiatuie of A.’s authoiity. Beu> v. CallatKou 
L* 6 B. & C. 102; 9 D. k B. 97; 5 L. J. (o.S.) 

- M. C. 39. 

3 In an indictment for perjury, allego<l to have 
. been comiiiitteil on the hearing of an infoiination 
. under the Beer Act (11 Geo. 4" Ac 1 Will. 4,c. 64),. 
, s. 15. it is necessary to aver that the justices 
wcie acting m and for the cli\ision or place in 
3 winch the house is situated ; but it is not luccs- 
; sary to aver that they were acting in petty 

- sessions, as e^eiy meeting of two justices in ime 
b place tor business is itself a petty sessioux Beg^ 
, V. Bawlhis^ 8 Car. k B. 439. 

I An indictment alleged that after 18 & 19 Yi(‘l„ 
} c. 118, K. w^as duly summoned to appear U‘iore 
i certain justices, being and acting as two justices 
t of the peace in and lor a county, to answer before 
such justices a certain infoi mat ion and complaint 
against him, of having opened Ins house (a beer- 
house) on a Sunday, for the sale of beer, after 
tin ee and befoie five in the afteiiioon ; that K. 
duly appealed befoie the justices at the petty 
sessions of a petty sessional division in the 
county, and that at the heaiing, the thfendant 
being called as a witiitss for K., falsely svvoie* 
that he had not been in the house ot K. at all 
that day; that he bad never seen a eeitaiii 
policeman, and had not been in B. that dav, or 
tor a fortnight before. At the trial it apt jcared 
that no infoimation had been laid in supjioit of 
the summons, but that a superintcnuent of 
police had statetl ceitain facts to the magis- 
trate’s clerk, v\lio had filled up a blank summons- 
against K., wdncli a magistiatc had signed with- 
out making any inquiiy. The summons was not 
pioduced. A policeman swoie to the fact of the 
defendant having been in K.’s house between 
the prohibited hours, and to C(jnfiim him one 
witness sw’ore he had seen the defendant in B., 
at two o’clock in the afternoon of the same day ; 
and another swoic that she had seen him there 
between three and four on the same day, on the 
load leading and close to K.’s beerhouse Held,, 
that it was sufficiently alhgi^d in the iiuhetment 
that the offienco w’as one over which the justices, 
had juiisdiction, and that it was committed in a 
place wheie they had jurisdiction ; that thos 
pioduction of an information at the tiial was 
not neccssai*}, and that the corroborative evi- 
dence was sufficient. Beg. v. iSkaw, L. Ac G. 579 ; 
34 L. J., M. C. 169 ; 11 Jur. (N.s.) 415 ; 12 L TY 
470 ; 13 W. 11 692 ; 10 Cox, C. C. 66. 

An indictment for perjury stated the offenca 
to hpe_ been comniittcd on the trial of “ a 
ceitain indictment for misdemeanour ” at the 
quarter sessions for a county ; but did not state 
w hat the misdemeanour was, nor that the quarter 
sessions had jurisdiction to try it .'—Held, that 

40 L. J., M. C. 58 ; L. B. 1 C. C. 290 : 24 L T 
b8 ; 19 W. 11 357 ; 11 Cox, C. C. 651. 

As to Palsity of Statement]— An indictment 
winch charges that the prisoner “ felonitjusly. 

! coiruptly, knowingly, wilfully, and maliciously 
swore, omitting the word “ falsely,” but con- 
cluding, “ and so the defendant in manner and 
form aforesaid did commit wilful and corruut 
peijury, is bad. Beg. v. Oxley ^ 3 Car. k K 317 
pei'jii-y, charging that tha 
defendant, before a committee of the fiouse o£ 
Commons, being duly sworn, “ knowingly aad 
(Jebberately, and of his own ant and con^t did, 

depose and swear” to certain faots set forth 
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tlip information ; and tliat lie afterwards, at the 
bar of the House of Lords, bein^ duly sworn, 
knowinufiy, &c., did swear” to certain facts 
icont radietinir what he had previously sworn 
before the eomniittee of the H(uiseof Ooninion^ ; 
with a (*onelusion, “and so the diLmdant, in 
manner and form afoiasaid, did commit wilful 
and eorrupt perjury” ; cannot be sustained, aiul 
is bad in arred of judi^nient. /iVa; v. /Tunv-v, 1 
1). .k il. 578 ; 5 B. & Akl. h26. 

Evidence true as to one Occasion attributed to 
another Occasion. ] — II., an inspector of nuisances 
for the borouL^h of 8., was convicted of perjury 
on an indictment which allei,md that, upon* the 
licariii'^of all information ati^ainsfe G. for exposing 
for sale a number of rabbits which were iiiifit 
for the food of man, contrary to the Public 
Health Act, 1875, it was a material quention 
whi'ther H, harl duly inspected and examined 
the carcases of Ihe rabbits, and whether such 
can;ases had a])peared to him to be unfit for the 
food f>f man before and at the time when he 
seized the same under the provisions of the 
Public Health Act. The indictment then alleg al 
that It. falsely swore (amongst other things) that 
he had extimined critically every rabbit, and set 
out the evidence sriving the details of such 
examination ; and further alleged that H, did 
not in truth examine the rabbits in the manner 
sworn. It appcired tint upon two occasions 
subseipiently to the time of seizure, when he had 
merely made a cursory examination, suffinent, 
however, to entitle him to seize the rabbits, he 
had examined them as he had sworn he had. It 
also appCiired that, at the time of the seizure, 
the rabbits were, in fict, unfit for the food of 
man : — Held, that, as the mdiotment did not 
allege th it the evidence was given with reference 
to the time of seizure, and since the evidence, if 
taken with reference to the other occasion^ upon 
which (‘xaminations were made, was perfectly 
true, all 111 eallegatioiis might be true without H. 
Inving sworn faLely, anti that, therefore, no 
•offence was disclose 1 upon the indictment. Rnj, 
V. Jf 55 L. T. 785 ; IG Cox, C. 0. 118 ; 

51 d. P. 311—0. C. R. 

That Offence committed wilfully.] — I’he word 
^‘wilful” is not necessary in an indictment hir 
perjury at common law. v. Cox^ 1 Leach, 

0. b. 71. 

But it is otherwise in an indictment for perjury 
on 5 Eliz. c. Ih, 

An indictment charging that the dc'fendant I 
falsely and maliciously gave f iLe test imony, i 
without averring that the offence was wilfully i 
or that it was corruptly commirted, is bad in 
arrest of judgment. Ilex v. RieJun‘d.% 1 D. ^ li. 
fi5r> ; 4 L. J. (o.s.) K. B. loL S, C.^ nom. Re^e 
F. 8hwen.% 5 B. & 0. 31G. 

It is not a sufficiently precise allegition upon 
which to found an indictment for perjury, that 
the prisoner swore that a certain event did not 
happen within two fixed dates, his attention not 
having been called to the particular day upon 
which the transaction was alleged to li ive taken 
place. Reg, v. Stelady, 1 F. k. F. 518. 

That Defaudaut was sworu.] — A count 
alleging that at the trial of the prosecutor he was 
found guilty by means of the false and malicious 
testimony of the defendant in the first count 
mentioned ; and that, on a rule nisi for a new 
trial, the defendant knowingly, falsely, wilfully, 


and corruptly made an affidavit that the evidence 
given by him at the trial was true, whereas it 
was false in the particulars in the first count 
assigned and sot forth,” is bid, for it should 
have averred distinctly that the defendant was 
sworn as a witness, and deposed to certain facts 
at the trial, instead of leaving it to be taken by 
intendment. Rex v. R elite in, 7 0. k 11. 555 ; 

1 L. J. K* IL 17)5. 8, 61, sub nom. R*x v. 
Steren% 5 B. k C. 34(>. 

It is sufficiently certain if it is stated that the 
defendmt w»s in due manner sworn. R^x v. 
MeAethu}\ Peake, 155. 

Tims and Plac3 when and where Offence 
committed.] — In an indictment there must bo 
an allegation of time and place, which are some- 
times material, and necessary to be laid with 
precision, and soin dimes not. Rex v. A ylett, 1 
Term Rep. 83 ; 1 ll. R. 152. 

5Yhere an in lictmeiit alleged that R. W. 
faLely swore tint '‘ho was in the brr of the 
house of J. B., on the 15th d ly of February last, 
from between the ho ns of six o’clock and seven 
o’clock 111 the evening of the said last-mentioned 
tlay, until nine o’clock in the evening of the said 
last-mentioned day, and tint he, R. \V., did not 
then an 1 there pliy at any game of cards at 
all”: — Held, that pci jury wis not sufficiently 
assigne I by an averment tint “the siiil R. W. 
did then an I there (to wit) in the siid bar of 
the said house an 1 pro niso, of the said J. B. on 
the said 15th day of February la-<t, an I between 
the hours of six o’clock in the evening of the 
said last-mentioned day, and eight o'clock in the 
evening of the said last- mentioned day, ]ilay at a 
certain g line of Ccards.” R'g. v. JVkit'koii'ie^ 3 
Cox, C. C. 86. 

An indictment alleged that a ciuse was pend- 
ing in a county court, an 1 that at tlie hearing it 
became a material question wh dher the plaintiff 
in the cause had, in the presence of the prisoner, 
signed at the foot o£ a bill of account, purporting 
to be a bill of account between a firm callc 1 B. k 
Co. ami \V.,a receipt for payment of the amount 
of the bill ; and that the prisoner falsely swore 
that the plaintiff did, on a certain day, in the 
presence of the prLoner, sign the receipt (mean- 
ing a ret'cqit at the foot of the first-mentioned 
bill of account) for the p lymeiit of the amount 
of Ihe bill. The plaintiff in the county emirt 
had on other ociusions signed similar reci*ipts in 
the ju’cseiiee of the primmer: — Held, Hut the 
bill of account was stit^d ami set forth lu the 
indictment with snffi aent eertiinty. Ihg. v. 
irc5,vhv‘. Bell, (J. 0. 15 { ; 28 L. J., 51. 0. 266 ; 
5 3iir. (N.S.) 601 ; 7 W. R. IPJ ; 8 Oox, C. V, 
187. 

An indictment stating that the dtO’eiidant 
swore that a pirticular faet o ‘eni’re 1 on lae tlay 
on which a certiiin me norandmn bore tlate, and 
at the time of making a <‘ertaiu bTl of exeh inge, 
wirhout averring tint they w uv the same days ; 
and the assiernment of perjury alleging that tlie 
fact did not occur on the day on which tin* 
memorandum bore dxte, is unt* Ttain, and there- 
fore bad. v. Ji iterant oh, I Jur. 697. 

An imlictment charge i that the pris mcr 
swore on a plaint in a county court for the price 
of coals obtained ou credit at different times, in 
which it was a material question whether or not 
he hid receive I any coals on credit fmm F., 
either on account of himself or A., “ that he hail 
never received any crials on credit from P, 
either on account of himself or A, ” : — -Held, 
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that the allegation was not too general, although 
no specific instance was averred in which the 
prisoner had received coals on credit from P. 
JR('g, V. London^ 24 L. T, 232 ; 12 Oox, C. C. 50. 

It is not a sntficiently precise allegation upon 
which to found an indictment f n* perjury, that 
the prisoner swore that a certain event did not 
happen within two fixed dates, his attention not 
having been called to the particular diy upon 
which the transaction was alleged to have taken 
place* Reg. v. Stoladg, 1 F. Ac F. 518. 

Averment of Materiality— What sufficient,] 

— It is not necessary expressly to aver materi- 
ality in any indictment for perjury. It will be 
sufficient if materiality is clearly disclosed by the 
facts as stated on the face of the indictment. If 
materiality is not sufficiently averred, or apparent, 
the defect is not cured b}^ il &; 15 Vict. c. 100, a. 
20. Nor is it such a defect as the judge will 
amend under s. 25. Reg‘. v. Harvey^ 8 Cox, C. 0. 
99. 

An indictment stated, that L. stood charged 
by F. W.. before T. B., clerk, a justice of the 
peace, with having committed a trespass, hj 
entering and being in the daytime on land in 
pursuit of game, on the 12 th August, 1843 ; and 
that T. B. proceeded to tlm hearing of the chaige ; 
and that, upon the hearing of the charge, the 
defendant falsely swore that he did not see L. 
during the whole of the 12th August, meaning 
that he did not see L. at all on the 12th day of 
August, in the year aforesaid ; and that, at the 
time he swore as aforesaid, it was material or 
necessary for T. S., so being such justice, to 
inquire of, and be informed' by the defendant, 
whether he did see 1*. at all diii-ing the 12th 
day of August, in the year aforesaid : — Held, 
that this averment of materiality was insuffi- 
cient, because, consistently with this averment, 
it might have been material for T. S. in some 
other matter, and not m the matter stated to 
have been in issue before him, to have put this 
question and received this answer. R( g, v. R ( 
tjiuhmew, 1 Car. A: K. 36G. 

In an indictment it was alleged to be a 
material question whether or not the prisoner 
ever got one Milo Williams to write a letter for 
her ; and in the averments, negativing the trutli 
of what was sworn, the indictment alleged, 
that, in truth and in fact, the said Mary Ann 
Bennett did get the said Milo Williams, and 
that when on her cioss-examination at the trial, 
when the alleged perjury was committed, she 
was asked whether she ha I ever got a Mr. Miio 
Williams (who was then pointed out to her in 
court) to write a letter for her : — Held, that the 
averments wore sufficient, without any allegation 
connecting the “ one Milo Williams ’’ named in 
the allegations of materiality, and tlie averments 
negativing the truth of what was sworn, with 
the “‘Mr, Milo Williams” named in the subse- 
quent part of the indictment. Reg. v. Bennett 
3 Car, & K. 124 ; 2 Den. 0. C. 241 ;'l\ Ac M. 567 • 
20 L. J., M. C. 217 ; 15 Jur. 496 : 5 Cox, C o’ 
207. ’ 

An indictment alleging that one F. S. had filed 
a bill in chancery against the defendant J. C and 
Others, wherein ho prayed that the defendant 
J. 0. might answer the preraiisos ; and that a 
mtrehase by J. C, of certain property belonging 
W'the other defendants might be declared fraudu- 
Void , and that it then and there became 
a raateriai question whether the said J, 0. did 
^iidvisd^|l4 Other defendants that said- 


property should be sold : and that ihe said J. 0. 
falsely and corruptly swore, and in and by his 
answer denied, that he hail so advised, is bad in 
arrest o£ judgment, for want of a sufficient aver- 
ment of materiality. Rm, v. Outte, 4 Cox, C. 0. 
437. 

An indictment stated that it became a material 
question, whether, on the oceasion of a certain 
alleged ari'Cst, L. touched K. ; and the defen- 
dant’s evidence as sot out was — L. put his arms 
round him and embraced him ; innuendo that L. 
had, on the occasion to which the saiil evidence 
applied, touched the person of K. : — Hchl, that 
the materiality of the evidence did not sufficiently 
appear. Rex v. Mehole, 1 B. Ac A<1 21 : 8 L. J. 
(O.s.) M. C. 112. 

In an indictment, the assignment was that the 
defendant upon his oath did swear “that he then 
thought that the words written in red ink were 
not his writing, and tliat he had not in the pre- 
sence of W. I), written the words so written in 
red ink, whereas in truth and in fact the words 
so written in red ink were the defendant’s 
writing, and whereas also, in ti utli and in fact, he 
then and there, when he so deposed as aforesaid, 
thought that the words so written in red ink 
as aforesaid were his writing ” .-—Held, that 
perjury might be assigned upon the deposition 
of the defendant. J^y/. v. SehleRinqer, 10 Q. B. 
670 ; 17 L. J., M. C. 20'; 12 Jur. 283 ; 2 Cox, C. C. 
200 . 

Held, also, that the materiality of the allegation 
that the defendant wrote the words in the pre- 
sence of W. B. being averred, the court would 
not inquire into it. I h. 

On an indictment for perjury alleged to have 
been committed in answer to* a certain interroga- 
tory exhibited in a suit in the ecclesiastical 
court, it appeared tliat a suit for divorce, on tlie 
ground of adultery, had been instituted against 
the prosecutor by ins wife ; that the defendant 
was a witness examined on behalf of the wife to 
prove her case ; that cro''S interrogatories were 
exhibited to him by the prosecutor by way of 
cro'.s-oxamination, one of wliich, put for the pur- 
pose of impeaching his cliaractcr, was the follow- 
ing:— “Have you not passed by the name of 
Abbott, and also of Johnson ? ” His answer was, 

‘ I have never passed by the assumed name of 
Abbott or Johnson.” It was clearly proved 
that he had Meld, that the question and 
answer were not sufficiently materi.il to the issue 
to warrant the ease going to the jiirv. Refi. v 
Worley, 3 Cox, 0. C. 535. 

A variance between the form of oath proved 
and that stated in the indictment is immaterial 
The circumstance that the statement may iiroba- 
bly influence the person to decide will liot make 
it material, if not legally matciial, to the matter 
under consideration. Reg. v. SoutkicmcL 1 F. & 

1 . 356. 

An indictment for perjury alleged as com- 
mitted on the trial of an issue in a caiivse. with 
averments of materiality to such issue, is sus- 
tained, although it appears that there were 
^veral issues in the cause. Reg. v. Smith, 1 F. & 

An indictment, in which it is intended to 
assign perjury upon several statements in the 
derendants evidence relating to several dif- 
feient matters, should allege that there were 
several material questions, and certain distinct 
^d separate assignments of falsehood 
Reg. V. Rwrmtony 4 Jur. 697. 

Where upon an 
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trial for felony, it noitlier appeared that the 
matter sworn was material, nor was it alleged to 
be so : — Ht‘ld, that if the original indictment had 
been «ei out, and the materiality could plainly 
have been collected, it W(aild have been sufficient 
without any special aveiment, but that one or 
the other was absolutely neces&ai'y. v. Dimn, 

1 1 ). & 11 . 10 . 

Stating that at such a court (a court of ad- 
miralty session), K. was in due form of law tried 
upon a certain indictment then and there depend- 
ing against him for murder, and that at and upon 
the trial it then and there became and was made 
a material question, wdiethcr, &c., are sufficient 
averments that the perjury was committed on 
the trial of K. for the murder, and that the 
question on which the perjury was assigned was 
material on that trial. Mrx v. Dowl'm^ 5 Term 
liep. 311. S. C. (at nisi prius), Peake, 227. 

It is not necessary to set forth so much of the 
proceedings of tlie former trial as will show the 
materiality of the question on which the perjury 
is assigned ; it is sufficient to allege generally 
that the particular question became material. li. 

An averment, that it became and was material 
to ascertain the truth of the matter hereinafter 
alleged to have been sworn to, and stated by 
J. Ct. upon his oath, is not a good averment of 
materiality. v. (^oodfeJlou^ Car, k M. 5G9. 

An indictment for perjury committed before 
a magistrate, stating that the defendant went 
hetbre the magistrate and was sworn, and that 
he did falsely, Ac., “ sa}”, depose, swear, charge 
and give the justice to be informed,” that he 
saw the prosecutor commit bestiality, sufficiently 
shows that the oath ^^as taken in a judicial pro- 
ceeding ; and it being also stated in the iniHct- 
ment that it was material “ to know the state of 
the said A. B.'s dress at the time the offience was 
so charged to be committed as aforesaid,” is a 
sufficient aveiment of materiality to allow the 
prosecutor to show that the tlap of his tiousers 
was not unbuttoned (as sworn by the defendant), 
and that his tiousers liad no flap. Jieq, v. 
Gardiner, 8 C)ir. A P. 737 : 2 3L C. (\ 95. 

if it appear sufficiently from the oatli itself, 
that it was material to the matter tlicn before 
the court, it is unnecessary to a’ser that fact ; 
but if it <!o n(tt appear, then the materiality of 
that part of the oatii upon which perjury is j 
assigned must lie averred. Jfca* v. j 

5 Term Pep. 310. 

All indictment contained four counts, each 
of which stated that Y. had done business as 
attorney for the defendant on his retainer ; that 
Y. delivered hi-> bdl and took out a summons to 
show cauM* why the bill should not be referred 
to taxation; that it then and t here became .and 
was material in slu>wing cause to ascertain 
whether the defeml int did retain V. ; and that 
he, before showiirg cause, made an atfidavit, 
denying that he had I'etaioed Y, ; and assigned 
perjury on the affidavit : — Held, that tiie fact of 
the retainer by the defendant was a material 
ingredient in the inquiry and was sufficiently 
averrc<l. v. i/cy., 11 Q. B. 781 ; 18 L. j", 

M, C. 09 ; 13 Jur. 259 ; 3 <Jox, G. G. 254-Ex. 
Ch. 

An indictment for perjury stated that an 
action was brought in the chancery division, in 
which the p-risoner was the plaintiff and W. the 
defendant, that it came on for hearing before 
the vice-chancellor, that the prisoner did appear 
as a witness, and did falsely^ swear that he never 
did employ 0, and H. as his soHcitoiiy and that 


he never executed any mortgage or deed relating 
to the property claimed in the action, and that 
the allegation in the state nieiit of defence in the 
action that he executed the deeds in the state- 
ment of defence mentioned was untrue, “and 
the said false statenunts so upon oath made by 
the prisoner were material to the matters then 
in issue before the couit” : — PTcld, upon motion 
in arrest of judgment, that the indictment was 
good, and that the averment of the materiality 
of the pel jury assigned was sufficient. JReg, v. 
Srott, 46 L. J., M. G. 259 : 2 Q. B. B. 415 ; 36 
L. T. 476 ; 25 W. B. 697 ; 13 Cox, C. C. 594. 

Construction — Month, what is.] — An indict- 
ment contained four counts, each of which stated, 
that for the defendant on his retainer Y. had 
done business as attorney ; that Y. delivered his 
bill, and after the expiration of one month from 
such delivery took nut a summons before a 
judge, under 6 k 7 Yict. c. 73, to show cause 
why the bill should not he referred for taxa- 
tion ; that it then and there became and was- 
material in showing cause to ascertain w'liether 
the defendant did retain Y. ; and that 
he, before showing cause, made an affidavit, 
denying that he had retained Y. ; and assigned 
perjury on such affidavit : — Held, that as all the 
counts referred to the statute, the word “ month” 
was to he constiucd according to the interpreta- 
tion clause, ami meant calendar month. 

V. Beq., 11 Q. B. 781 ; 18 L. J., M. G. 69 ; 13 Jur. 
259 ; '3 Cox, C. C. 254--Ex. Ch. 

On Charge of Larceny.] — On an indictment 
for periury on a charge against G. of stealing 
suet, the assignment was that the defendant 
falsely swore "that he saw G. take the suet : — 
Held, that as the indict incnt did not aver that 
C. took the suet felnniouslv, it was bad. Beg. v. 
Cratvley, 12 Cox, C. C. U2. 

Por what Purpose Offence committed.] — Tf 
an indiermoiit foi taking a faBe oath before a 
.surrogate, to procure a man i ige licence, only 
cliaigcs the taking of the false oath, without 
stating it was ior the pin pose of procuring a 
licence, or th.at a licence was procured thereby,. 

' the party cannot 1 h‘ puni>li<‘(l Ihoreon as for a 
mi.sdemeaiiour. AVa* v. B >ft r. B. k B. 459. 

What may be included in.] — An indictment 
for perjury contained two counts, cliarging 
perjury to have l>een coniiaitted hy the defen- 
dant on tw'o (liiTerent (H‘ea>ions, one in th(‘ 
progress of a trial, the oth r in an atlklavit in 
ehanccry. Both acts tjf perjuiw had the same 
object in view : — IBld, th,ii thfuigli the ollcnees 
were in this w^ny distincr. they might both be 
included in the same iinhetment, and tiiat a 
general finding of guiliy on the charges con- 
tained in both counts was good. Gaetra v. 

50 L. J.. Q. B. 497 ; <> App. Gas. 229 ; 14 H. T. 
350 ; 29 \V. B. 609 ; 14 Gox, G. i\ 546 ; 45 J. ?. 
152 -H. L. (E.) 

What Parts must be set o^t.] — Y’liere 
perjury is assigned upon several parts of an 
affidavit, those parts may be sot out in the 
indictment as if continuous, altlioiigh they arc 
in fact separated by the introduction of other 
matter. Bex v. {*aflanan, 6 B. k C, 102 ; 9 I). & 
B. 97 ; r> i., J, (o.s.) M. G. 39. 

On an indictment for perjury alleged to have 
been committed in a civil action, it appeared 
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that the evidence p^iven on that trial contained It being also objected that the words “assigned 
all the matter charged as perjury, but other to deliver the gaol of the prisonerb therein 
statements not varying the sense intervened being,” referred only to the last-named judge : 
between the matters set out : — Held, no variance, — Held, that the indictment might be amended 
though in the indictment the evidence appeared by the record of the conviction of H, H., by 
to have been given continuously. Mea) v. Solomo7i, inserting after the words “ Common Pleas,” “ and 


Ky.&M. 252. 


Rejecting as Surplusage.] — A person was in- 


others their follows, justices,” assigned to deliver 
the gaol. Ib. 

.The record of the conviction of S. S. described 


dieted for wilful and corrupt perjury in making the court as a general session of oyer and ter- 

a •Poloii oflfirlcnrif "Ko-FrkTA Q nrvmm'iatn'nnPT' fAr tn.Trincr tniriPT’ fl.nrl o-anl rlp.h*v<^.rv- Tt also described the 


a false affidavit before a commissioner for taking miner and gaol delivery. It also described^ the 
oaths in the Court of Queen’s Bench, for the pur- charge against S. S. as for cutting and wounding ; 


pose of getting a bill of sale filed under the Bills the indictment describing it as for wounding : — 
of Sale Act, 1854 Held, a misdemeanour, though Held, that these variances might also be amended, 
not wilful and corrupt perjury, and that the lb. 

conclusion of an indictment for perjury, “ that so In an indictment for perjury, the perjury was 
the defendant did commit wilful and corrupt alleged to have been committed on the trial of an 
perjury,” might be rejected as surplusage, and a indictment against B., for setting file to a certain 
conviction for the misdemeanour was right upon b irn of P. In support of the averment, a cer- 


fiuch an indictment. Reg. v. 39 L. J., tificate of the trial and conviction of B. was 

M. C. 14 ; L. B. 1 C. C. 212 ; 21 ’L. T. 564 ; 18 produced, but the offence there mentioned w^as 


W. B. 150 ; 11 Cox, C. C. 365. 


setting fire to “ one stack of barley.” The offence 


An indictment contained fonr counts, each of was, in fact, the same, the barn and the stack 
which stated that V. had done business as an having been destroyed by one fii’e : — Held, that 


attorney for the defendant on his retainer, and the indictment might be amended under 14 &; 15 
concluded as follow's : “and so the jurors afore- Viet. c. 100, s. 1. Reg. v. JSeville, 6 Cox. C. C. 


said did say, that the defendant <li{l commit 69. 


perjury” : — Held, that such averment was im- 
material and might be struck out as surplusage. 


In an indictment, perjury was alleged to have 
been committed on the hearing of a complaint 


MyalU V. 11 Q. B. 781 ; 18 L. J., M. C. for entering land for the purpose of taking game, 
69; 13 Jur. * 259 ; 3 Cox, G. C. 2.54 — Ex. contrary to 9 Geo. 4, c. 69, “before L. and J., being 


Ch. justices in and for the county of H., and acting 

ii. Amenimeat of Tarmnce^. ^ f?'’ < he borough ot T , m llio .aid county ” 

Intact, L. and J. were justices for the borough 
In what Cases permissible.] — If materiality is only, and not for the county : — Held, that the 
not sufficiently averred, or apparent, the defect variance was amendable. Reg. v. Wettfeen, 37 


Is not cured by 14 & 15 Viet. c. 100, s. 20. Nor L. J., M. C. 81 ; L. B. 1 0. C. 122 
is it such a defect as the judge will amend under 16 W. B. 730 ; 11 Cox, C. C 93. 
■s. 25. Reg. v. Jlarwg, 8 Cox, C, C. 99, 

The judge at the tiialof an indictment for per- 
jury has power to amend an inaccurate description c. Evidence, 

of the time of passing a statute referred to in the . , 

indictment. Reg. y. West ley.. Bell, C. C. 193; ' y. 

29 L. J., M. 0. 35 ; 5 Jur. (N.s.) 1362 ; 8 W. B. What must he proved.] — If 
63 ; 8 Cox, 0. C. 344. committed at the trial of a cause. 


18 L. T. 299 ; 


What must he proved.] — If the perjury is 
committed at the trial of a cause, the prn-.ecutor 


Where the title of an act of parliament is not must prove the wffiole of the defendant’s testi- 
accurately stated, but still so stated as to enable mony. Re-e v. Jones^ Peake, 37. 


the judges to know that there can bebut one act Unless the point upon which the perjury is 


referred to, such misstatement is immaterial, lb. assigned arose upon the defendant’s cross-e.xami- 
On a charge of perjuiy alleged to have bep nation. R>\r v. Rowing Peake, 170. 


•committed before commissioner to examine wit- In an indictment for perjury committed on the 


nesses m a chancery suit, the indictment stated trial of a cause, it is sufficient for the piO'^eoutor 
that the four commissioners were commanded to to prove all the evidenee given by the defendant, 
examine the witnesses. Their commission was referable to the fact on which perjury is assigned, 
put in, and by it the commissioners, or any three Rex v. Rowley^ B. & M. 299. 


or two of them, were commanded to examine the If an indictment undertakes to set out 


witnesses Held, a fatal variance, and the judge tinuously the substance and effect of what the 


would not allow it to be amended under 9 Geo. 4, 
o. 15. Reg. v. llewins^ 9 Car. & P. 786. 


defendant swore when examined as a witness, it 
is necessary to prove that in substance ami efiect 


An indictment for perjury, alleged to have been he swore the whole of that which is thus set out 
committed on the trial of S. S., averred that the though the indictment contains several distinct 


rtrialtook place at the Assizes and General Sessions assignments of perjury. Rex y. Leefe 2 Camn 
of the Delivery of the Gaol of Our Lady the Queen 134 ; 11 B. B. 68^ ’ I • 

for the county of S., before John Lord Campbell, If in an indictment for swearing falsely before 
C. J. of our Lady the Queen, assigned to hold a surrogate to obtain a marriage licence, the 
pleas before the Queen herself, and Sir E. V. description of the deponent and other things 
Williams, Bnt., one of the justices of our Lady material are alleged to be falsely sworn (but not 
the Queen, of her Court of Common Pleas, alleging the false swearing to be in an affidavit), 
^ssigned to deliver the gaol of the prisoners proof of the false swearing as to any one of the 
therein being. It being objected that this was a other things will sustain the count Rea y 
clefeotiye description, as alleging a court with an Chapman, 1 Den. C. C. 432 ; 2 Oar & K 846 ' 
impossible combination of ciyil and criminal T. 6c M. 90 ; 18 L. J., M. 0. 152 : 13 Jur 885 • 3 
luHsdiction : — Held, that the word “ assizes ” Cox, 0. C. 467. ’ * 

l^e struck out as surplusage. Reg. v. 


Q. 197. 


In support of Ambiguous Avorm^t.]— In an 
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iadictment for perjury the averment stated that 
the prisoner swore he saw W. “ about 15 minutes 
after the hour of eleven o’clock in the forenoon ” 
on a particular day, whereas it was proved that 
he had sworn that he saw W. about a quarter 
past eleven on the day in question, but had not 
sworn as to whether it was in the forenoon or 
in the afternoon : — Held, that as the averment 
in indictments for perjury must be proved pre- 
cisely, the evidence was ambiguous and the 
averment not proved. Meg, v. Mlrd, 17 Cox, 
0.0.387. 

That Court had Jurisdiction.] — An indictment 
for perjury alleged the offence to have been com- 
mitted before J. XT., then being and sitting as the 
duly qualified and appointed deputy judge of the 
county court of W. Proof was given that the 
perjury took place in the presence of J. TJ,, at the 
county court, and a certified minute, under the 
seal of the court, of the proceedings, was put in 
evidence, entitled “ Minute of judgments, orders, 
and other proceedings, at a court holden at, &c., 
before J, U., deputy judge of the court ” : — Held, 
that there was sufficient proof of his acting as 
deputy judge, and therefore prima facie evidence 
of his appointment as such. Men, v. MoheHs, 38 

L. T. 690 ; 11 Cox, C. C. 101. 

Held also, that by the County Courts Act, 9 &: 
10 Viet. c. 95, s. ill, the minute of the pro- 
ceedings being made evidence of the proceedings 
and their regularity, was evidence of the regu- 
larity of J. U.’s appointment, Ih. 

An affidavit purporting to be sworn before a 
public commissioner is admissible on the trial 
of an indictment for perjury without proof of ! 
the commission ; proof of the commissioner’s 
acting as such is sufficient. Meae v. Uimard^ 1 

M. & Bob. 187. S. P., Mex v. Yereht, 3 Camp. 
432 ; 14 E. B. 775. 

An indictment for perjury in an affidavit 
stated the affidavit to have been sworn “ before 
B. G. W., then and there being a commissioner, 
duly authorised and empowered to take affidavits 
In the county of Gloucester, in or concerning any 
cause depending in the Court of Exchequer at 
Westminster.” It wms proved by B. G. W. that 
he had acted as a commissioner for taking affi- 
davits in the Exche(iuer for ten years, but had 
never seen his commission; and that ten years ago, 
he applied to his agent to procure for him a com- 
mission to take affidavits in the Exchequer, and 
that his agent had told him that he had done so : 
— Held, tj£at the proof of K. G. W.’s acting as a 
commissioner was prima facie evidence that he 
was so. Meg, v, Xemton^ 1 Car. & K. 469. 

That Action is pending or that Cause tried.] — 

To prove that the action wms pending, the copy of 
the writ of summons filed under the rules of "the 
Judicature Act, and a copy of the pleadings in 
the action, and the order dismissing the action, 
were produced : — Hehh’ sufficient without the 
•original writ of summons. Meg. v. Scott 46 L. J., 
M. 0. 259 ; 2 Q.B. D. 415 ; 36 L. T. 476 ; 25 W. E. 
697 ; 13 Cox, G. C. 594. 

If, in an indictment for perjury against 0. B., 
it is averred that a cause was depending between 
A. B. and 0. D., a notic i of set-off intitled in a 
cause A, B, v. C. JD,, and signed by the attorney 
cf 0. B., is not sufficient evidence to support the 
a,llegation. Mex v. StoveM^ 6 Car. & P. 489. 

In an indictment for perjury committed on the 
trial of a former cause, the postea alone is suffi- 
cient evidence to prove that there was a trial, 


without showing a copy of the final judgment. 
Anon.^ Bull. H. P. 243. 

An allegation in an indictment for perjury, 
that judgment was entered up in an action, is 
proved by the production of the book from the 
judgment office in which the incipitur is entered. 
Meg, V. 6rordo?i, Car. & M. 410. 

An indictment tried before the Lord Chief 
Justice at Westminster, charged the perjury to 
have been committed on a trial at nisi prius, 
although at the King’s Bench sittings at West- 
minster. The prosecutor, to prove the trial at 
nisi prius, put in the nisi priuS record with the 
minute of the verdict endorsed on it by the asso- 
ciate. There was no postea drawn up, and the 
associate stated that none would be drawn 
up, as a rule for a new trial was pending : — 
Held, to be sufficient proof of the trial at nisi 
prius. Mex v. Browne, 3 Gar. & P. 572; M. & M. 
315. 

In an indictment for perjury, it was averred 
that a suit was instituted in the Prerogative 
Court by C. against B., to dispute the validity of 
a codicil to a wdll : — Held, that the production 
of the original allegations of both parties in the 
suit, signed by their advocates, and proof of their 
advocates’ signatures, and that they acted as 
advocates in that court, such allegations being 
produced from the registrar of the court, was 
sufficient proof of the averment, and that the 
caveat need not be produced. Meg. v. Turner, 
2 Car. & K. 732. 

Appeal to Quarter Sessions.] — On an indict- 
ment for perjury committed on the hearing of a 
parish appeal at the quarter sessions, the pro- 
duction of the sessions book is not sufficient 
proof that the appeal came on to be heard ; and 
a regular record ought to be made upon^; irch- 
ment, the same as on a return to a certiorai i, and 
that record, or an examined copy must be pro- 
duced. Mex V. Ward, 6 Car. & P. 366. 

Indictment and Trial for Belony or Misde- 
meanor.] — All allegation, that ‘‘ on <kc., at a 

certain indictment was preferred at [the quarter 
sessions of the peace then and there holden in 
and for the county of W., against the defendant 
and one T. E., which indictment was then and 
there found a true bill,” is not supported by the 
production of the original indictment with the 
words “ true bill ” indorsed on it, it being neces- 
sary that a regular record should be drawn up 
and proved, ether by its production or by an 
examined copy of it. Porter v. Cooper, 6 Car. k 
i\ 354. 

On the tiialof an indictment for perjury at 
the Central Criminal Court, to prove the fact of 
a former trial in the same court : — Held, that the 
production, by the officer of the court, of the 
caption, the indictment, with the indorbement of 
the prisoner’s plea, the verdict, and the sentence 
of the court upon it, together with the minutes of 
the trial made by the officer in court, was suffi- 
cient evidence of it ; and that the prorluction of 
neither the record nor a certificate, under 14 & 15 
Viet. c. 99, s. 13, and 14 & 15 Viet. c. 100, s. 22, 
was necessary. Meg, v. yetvman, 3 Car. & K. 210; 
2 Ben. C. C. 390 ; 21 L. J., M. 0. 75 ; 16 Jur. Ill ; 
0 Cox, C. C. 547. 

On the trial of a prisoner for perjurjq the in- 
dictment preferred at the trial at which the 
alleged perjury was committed is not sufficient 
proof of the proceedings in that court ; there 
must be either the record of the trial or a cer- 
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tificate of it under 14 & 15 Yict. c. 100, s. 22. 
Meff, Y, Coles, 16 Cox. C. 0. 165. 

Summonses before Justices or Police Magis- 
trates.] — defendant was indicted for perjury 
alleged to have been committed by him on the 
hearing before juMices of a summons charging 
him with being the father of an illegitimate 
child : — Held, that, to support the indictment, 
it was necessary to give evidence of the chaige 
made by the mother, either by production of 
the original order made thereon, or by giving 
secondary evidence, of the summons after notice 
to the defendant to produce it ; and that, in the 
absence of such notice, it was not sufficient to 
produce the minutes of the proceedings by the 
clerk to the justices, those minutes being of no 
greater authority than the notes of a shorthand 
writer. Heff. v. Kewall, 6 Cox, C. C. 21. 

On the trial of an indictment for perjury, 
alleged to have been committed before magis- 
trates, on the hearing of a case punishable on 
summary conviction, the conviction by the 
magistrates is not receivable in evidence, be- 
cause it is irrelevant. Beg. v. Good fellow, Car. 
& M. 569.^ 

In an indictment for perjury before justices 
of the peace, there must be formal proof of the 
commencement of the proceedings by production 
of the summons, information, or the like. Bog, 
V. Hurrell, 3 F. & F. 271. 

A. was indicted for wilful and corrupt perjury 
committed at the Westminster Police Court. A 
summons was granted upon an information, and 
upon the hearing of the summons the perjury 
assigned was committed. At the trial the infor- 
mation was produced, but not the summons ; — 
Held, not sufficient ; the summons should have 
been pK>duced. Beg. v. Whyhow, 8 Cox, C. C. 
438. 

On the trial of an indictment for perjury, com- 
mitted on the healing of an affiliation summons, 
under 7 & 8 Yict. c. 101, s. 2, it was proved that 
an information w’as duly made, wdiich was put in 
evidence and read, and that the putative father 
appeared at the petty sessions, and that upon the 
hearing of the information the perjury assigned 
was committed. The summons was not produced, 
nor service of it proved, but in all other respects 
the pioceedings on the hearing of the informa- 
tion were proved and appeared to have been 
regular : — Held, that it was not necessary that 
the summons should have been produced to sus- 
tain a conviction for perjury on the above evi- 
dence. Beg. V. Smith, 37 L. J., M. C. 6 ; L. E. 
1 C. C. 110; 17 L. T. 263 ; 16 W. E. 140; 11 
Cox, 0. 0. 10. 

On the trial of an indictment for perjury, it 
should be proved distinctly what the charge was 
on the hearing of which the false evidence was 
given. Beg. v. Cao^r, 17 L. T. 217 ; 16 W. E. 
137 ; 10 Cox, 0. C. 564. 

Offence on Licensed Premises — Proof of 

Licence.] — On a trial for perjury alleged to have 
been committed before justices on an informa- 
tion against a publichouse-keeper, for an offence 
against the licensing acts, the licence must be 
produced to show the jurisdiction of the justices. 
Beg. V. Bern's, 12 Cox, C. C. 163. 

On the trial of a charge of perjury alleged to 
have been committed before justices on the 
hearing of an information under s. 18 of the 
Licensing Act, 1872, against the prisoner for 
being disorderly on and refusing to quit licensed 


premises, ihe licence itself must be produced in. 
order to show that the premises were licensed 
and therefore that the justices had jurisdiction. 
Beg. V. Bams, 17 Cox, 0. C. 37. 

Bill in Chancery— Examined Copy.] — An office 
copy of a bill in Chancery, which a witness ex- 
amined with the original, but wliich office copy 
contained abbreviations, such as ‘‘ pnl. este.” for 
the words “ personal estate ” in the original bill,. 
IS not such an examined copy as will be evidence 
to support an allegation of a bill in chancery om 
an indictment for perjury, committed in an affi- 
davit in that suit in Chancery. Bog. v. Ch vistimi,. 
Car. & M. 388. 

Amendments.] — perjury is assigned 

on an answer to a bill in Chancery before amend- 
ment, it is sufficient to put in the amended bill 
and prove that the amendments arc in the hand- 
writing of a clerk without calling the clerk him- 
self. Bex V. Zagooeli, 4 Car. & P. 326. 

That Defendant was examined.] — In an in- 
dictment, the supposed perjury arose upon evi- 
dence given in reply to the testimony of one of 
the defendants on the former trial, who wms 
acquitted and examined as a witness. The in- 
dictment did not state his acquittal, nor did the 
minute of the verdict show it : — Held, that this- 
was immaterial, parol evidence being given that 
he was in fact examined. Bex v. Browne, 3 Car« 
& P. 572 ; M. & M. 315. 

That Defendant was sworn.] — Proof that the 
defendant w^as sw^orn and examined as a wit- 
ness,” supports an averment that lie w^as sworn 
on the Holy Gcspel, that being the ordinary 
mode of swearing. Bex v. Bowleg, E. & M. 302, 
But see Bex v. JlcArfhe?', Peake, 21 1. 

Assizes or Gaol Delivery.] — If in the indict- 
ment the oath is stated to have been at the 
assizes, before justices assigned to take the said! 
assizes, before A. B. one of the said justices, the 
said justices then and there having power, ko., 
it will be a fatal variance if the oath w\as ad- 
ministered wffien the judge w^as sitting under the 
commission of oyer and tei miner and i gaol 
delivery. Bex v. Lincoln, E. k E. 421. 

Signature denied — Signature written at 
Trial.] — The defendant was indicted for perjury 
alleged to have been committed by him on a 
trial of an action by swearing that the signature 
to a document was not in his handwriting. The 
judge made the defendant write his name in? 
court and impounded the tw^o documents ; 
semble the jury might compare the two signa- 
tures. Beg. V. Taylor, 6 Cox, C. C. 58. 

Warrant of Attorney,] — An allegation in an 
indictment for perjury, that the defendant made 
his warrant of attorney directed to E. W. and 
F. B,, then and still being attorneys” of K. B., 
is proved by putting in the warrant of attorney.. 
Bex V. Coolie, 7 Car. & P. 559. 

Probate of Will or Original.] — In an indict- 
ment for perjury, it w^as alleged that A. made 
his will, and thereby appointed B. his executor : 
the production of the probate is the proper proof 
of this allegation ; but if it had been necessaiy 
to prove that A. had devised real estates, th& 
original will must have been produced* ahd on& 


CEIMINAL LAW — Against Pullic Justice. 


of the attesting witnesses called. Ileq. v. 'lurner. 
2 Car. & K. 792. 

Expressions of Malice.] — To show that perjury 
was wilful and corrupt, evidence may be given 
of expressions of malice used by the party to- 
wards the person against whom he gave the false 
evidence. Ilex v. Munton, 3 Oar. &; P. 491. 

Partnership.] — If A. is indicted for perjury, in 
swearing that lie did not enter into a verbal 
agreement with B. & G. for them to become 
joint dealers and co-partners in the trade or 
business of druggists; and it appears ihat, in 
fact, B. was a druggist, keeping a shop w'ith 
which A. had nothing to do ; but that A. and 0., 
being sworn brokers, could not trade, and there- 
fore made speculations in drugs in B.’s name ' 
with his consent, he agreeing to divide profits 
and losses with A. and C. ; this will not support 
the indictment, as this is not the sort of partner- 
ship denied by A. upon oath. Ilex v. Tucker, 2 
Oar. & P. 5U0. 

Proof that Averment was material.] — In an 

indictment for perjury, an express averment that 
a cpiestion was material lets in evidence to prove 
that it was so. Reg. v. Bennett, 3 Car. k, K., 124 ; 
2 Den. 0. 0., 241 ;'T. ck M. 537 ; 20 L. J., M. 0. 
217 ; 15 Jur. 496 ; 5 Cox, G. C. 207. 

Prosecution, when confined to Certain Cases.] 

— A., in an affidavit, sta+-ed that he had paid all 
the debts proved under his bankruptcy, except 
two, as to which he explained. On an indict- 
ment for perjury on this affidavit, one of the 
assignments of perjury was, that A. had not paid 
all the debts proved under his bankruptcy ex- 
cept two ; and another, that certain creditors, 
naming them, besides the excepted two, vvere 
not paid in full : — Held, that if the first assign- 
ment was too general, the defendant should have 
demurred to it; and that, although by the 
generality of its form the prosecutor was not 
precluded from proving the non-payment of 
other creditors besides those named, yet, as 
names were stated in the other assignment, it 
was reasonable to presume that the\lefciidant 
would suppose that they were the persons, the 
non-payment of whose debts was to be I’clied on ; 
and that in fairness the prosecutor ought not to 
go into evidence of the non-payment of any 
other creditors than those named. v. 

Pnrker, Car. ^ M. 639. 

Identity of Person swearing Affidavit. ]-~-B. 

was indicted for perjury committed in an 
afiklavil, alleged to have been made by him in 
order to obtain a marriage licence. The evi- 
dence showed that some person went to the : 
vicar-generars office, and gave certain instruc- 
tions, in accordance with which an affi<lavit was 
fillei up by one of the clerks, vvhich, after 
having been read over to the applicant, wms 
signed by him. B.’s father pioved that the 
signature to the affidavit was in his son’s hand- 
writing. The custom of the vicar-general’s office 
was for the clerk who filled up the affidavit to 
go with the applicant, and get him to swear to 
it before a surrogate. Neither the clerk in the 
vicar-general’s office, nor the surrogate, could 
identify B. as having sworn to the affidavit, and, 
althougli the clergyman who married B. recog- 
tiised him as being the person who was married 
tinder the licence granted on the strength of the 


affidavit signed by him, yet he did not receive it 
from him on the day of the marriage, but he re- 
ceived it on the previous day from the verger of 
his church : — Held, that further proof of the 
identity of the person who swore to the affidavit 
with the person who signed it was necesbary 
before B. could be convicted of perjury assigned 
on a false statement contained in it. Iteg. v. 
Rarnes, 10 Cox, 0. 0. 539. 

In Case of Affidavits.] — B. was indicted for 
perjury, committed by deposing to an affidavit 
in a cause wherein he was the plaintiff, an<l B., 
the defendant, that he owed him 50/. : — Held, 
that, in support of this indictment, evidence was 
not admissible, that the cause of B. against B. 
was, after the making of the affidavit, referi'cd 
by consent, and an award matie that B. owed 
nothing to B. Reg. v. Morem, 11 Q, B. 1028 ; 
17 L. J., Q. B. 187 ; 12 Jur. 626. 

In perjury, the affidavit of service of notice or 
application for leave to issue execution against 
a shareholder in a joint stock company is in- 
sufficient evidence not having the notice annexed 
to it. Reg. v. Hudson, I B. A 56. 

In perjury committed m an answer in Chan- 
cery, it is sufficient proof of the fact of swearing 
and the identity of the defendant, to prove the 
handwriting subscribed to the answer, and that 
the jurat was subscribed by the master as being 
sworn before him. Rex v. Jlorris, 1 Leach, C. 
C. 50. S. P., R^x V. Bomn, 2 Camp. 508 ; Rex 
V. Morris, 2 Burr. 1189. 

On an indictment for perjury, in an answer ta 
a bill in Chancery, the proving the handwriting 
of the signature of the person who administcrccl 
the oath, is sufficient pmof that it was sworn ; 
and if the place at which such answer purported 
to have been sworn is in the jurat, it is sufficient 
evidence that the oath was administered at that 
place. Rex v. Hpencer, 1 Car. & P. 260 ; K. & M. 
97. 

A person cannot he convicted of perjury on an 
affidavit, if it refers to a former ailklavit, which 
the prosecutor is not in a condition to ])rove. 
Rex V. Hall eg, 1 Car. A P. 258 ; B. A 2^1. 91. 

On an indictment fur perjury, setting ftu'th, 
with proper innuendos, a copy of a deposition 
before a magistrate, written in the English lan- 
guage, and signed by the <lefenilant, lie may be 
convicted on proof of a verbal disposituui in the 
AVelsh language, of whudi the written deposi- 
tion, signed by him, is the substance. Ueg. v. 
Thomas, 2 Car. A K. 806. 

Taking off Bile.] — An appliiaitiim to 

take an answer off the file, in order to prosecute 
the defendant for perjury, granted as a matter 
of right, being in furtherance of public justice, 
Stratford v. Greene, 1 Ball A B. 291, 

On application to produce on trial a recortl 
of court, the court has no jurisdielioii to impiire 
whether there be }>robable ground for the prose- 
cution, or what may be the motives of the 
prosecutor, it being only interested to see that 
the record be not defaced. 1 b. 

A defendant’s answer will be taken off the 
file for the purposes of an indictment for per- 
jury, when the preparatory steps liave been 
taken, and the time of trial is near at iiand*, 
Curtis V. , 1 Hog, 132, 

An affidavit will be taken off the file for the 
purposes of an indictment for perjury, when the 
preparatory steps have been taken, and the time 
of trial is near at hand. The affidavit to support 
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■the motion should* not enter into the merits of Admissions.]— On the trial of an indict- 

the indictment. Swift v. Quinlan, 1 Hog, 132. ment for perjury on the crown side of the assizes, 

where it appeared that the attorneys on both 
Who must prove False Statement.] — A person sides had agreed that the formal proofs should be 
may be indicted for perjury who gives false evi- dispensed with, and that part of the prosecutor’s 
dence before a grand jury when examined as a case should be admitted, the judge would not 
witness before them upon a bill of indictment; allow this admission. Iteg.'sf.Thor7iMll,S> 
and another witness on the same indictment, P. 574. 

who is in the grand jury-room while such person statements made at Trial of Election 

IS under examination IS competent to prove that i_By 2B Viet. c. 29, s. 7, witnesses 

such witness swme before the gmnd 3 ^ 7 ; and commissioners for inquiring iitothe ex- 

® istence of corrupt practices at elections shall not 


of tbs co-BTid iiirv • those Tiersrms not hein!? sworn *^.6 answers thereto may criminate 

to ecre^“aXugh hTgSd^ ® P«- 

wv ■, ^ son m answer to aiiv ciUGstion nut bv such com- 


^efn an indictment foi perjury, alleged to have “issioners shall, except in cases of mdictipent 
been committed at the quarter sessions, the be atlmissible in evidence m any 

chairman at the quarter sessions ought not to P’^ofed^g, civil or cnmmalt-Held, that “ex- 
be called upon to give evidence as to what the f indictment for perjury applies 


son in answer to any question put by such corn- 


defendant swore at the quarter sessions. Reg, v. 
Oazard, 8 Car. <k: P. 595. 

In support of an indictment for perjury, corn- 


only to perjury committed before the commis- 
sioners, and, therefore, on an indictment for 
perjury committed at the trial of an election 


mitted oil the trial of a plaint in a county comt, ejid-ence of^ answers to commissioners 

it is not necessary to pro,iuce the judge’s notes to inquire into the existence of corrupt 

if proof of the perjury can be established by at the election in question is not ad- 

witnesses who were pl-esent at the trial. W- Tl % fs W R J f ! 

V. 3Iorga7i, 6 Cox, 0. C, 107. ^ ^ ’ 

The notes of evidence taken bv a judge on a ^ -d i.* '-n x* 

trial are not admissible m evident to prove what , Pvactiees Prevention 

was said on that trial. When, therefore, on a P®!'-'™ summoned as a wrings 

trial for perjury, alleged to have been committed ^®^°''® commissioners appointed under the 
by the detadant as a witness on a trial for Practices Acts shill be excused from 

felony before a queen’s counsel assisting the answering any question relating to corrupt prac- 
iudges,and his notes of the evidence giv?u on *'®®® o* inquiry on the 

that occasion weie tomlered (..n proof of his pound that the answer would ten.lto criminate 
handwriting) ;-Held, that such notes were not ’* Provided that no statement m.ade by 

• aOmissible. Se,/. v. Child, 5 Cox, C. 0. 197. P®"son answer to any question put by or 

’ before such commissioner® shall, except m cases 

Defendant cannot show that abandoned Count of .indictments for perjury,^ be admissible in 
was true.]-If an indictment contains several ^idence m any proceeding, civil or criming” 
assignments of peijury. on one of which no evi- ffoid, that the exception in the proviso did not 
dence is given on the pait of the pruseention, applytoanex-officiomformatninbytheptorney- 
the defendant cannot go into proof to show that 


the evidence charged by that assignment of per- 
jury to he false, was in reality true. Rex v. 
Eemp, 6 C. k T. 408. 


Q. B. 246 ; 8 Q. B. D. 207 ; 30 W. B. 410 ; 40 
J. P. 694. 

Documents — Secondary Evidence.] — solicitor 


auestions to Witnesses to Character.] - On having sworn that 

the trial of an indictment for perjury the wit- there was no draft of a certain statutoiy d^ 
nesses to character were asked. ‘^Vhat is the tion/nade b>^ a client. notice to produce the 
character of the defendant for veracity and ^f^tt had been guen tothe bolicitoi, and upon 
honour?” — and “Do you consider him a man it was proved to have been last seen in 

likely to commit perjury ? ” 7 K possession, becondary evidence having been 


What Evidence admissible. ]-On the trial of 
an indictment foi perjury, alleged to have been f 

committed on the trial of an indictment for an p^‘ p p eVt/ x. , 
assault, all the evidence that was admissible on i -xx 

the trial of the indictment for the assault is ad- • peijuiy is assigned upon a wiutten 


given of its contents Held, that, in the absence 
of such notice, secondary Lvi<Ienee was inadmis- 
sible. Reg. V. RlwoefJiy, 37 L. J.. M. U. 3 ; L. B. 
1 0. C. 103 ; 17 L. T. 293 ; 16 W. B. 207 : 10 
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missible on the trial of the indictment for per- !“s‘vmnent subsequently lost, secondary evidence 
jury. Beg. Y. Ilarriion, 9 Cox, G. Q. SOS. is Omissible. .Kry. v. 2 F. p F. 10. 

Declarations in artxculo mortis are not admis- When perjury is alleged as having been com- 
sible in evidence on the trial of an indictment before justices at petty sessions on the 

for perjury. Rc^ v. Head, 4 D. &: B 120 * 2 B f cnpge contained in a written in- 

k C. 605 ; 26 B. B. 484, ’ * formation, that information must be produced, 

or its loss or destruction proved, before secondary 

Statements made by Judge in deliver- evidence of its contents can be given on the trial 

ing Judgment in Action,]— Statements made by p^ an indictment for perjury. Reg, v. Rillm, 14 

a judge in giving judgment in an action are not 

admissible as evidence in the prosecution of a •• -xr i ^ irr- 

witness for perjury alleged to have been com- of Witnesses and Corrohoraiion, 

V »^i 7 0*^0 evidence Cf cue 

^ g, V. m mm, n oox, t. 0, 637. is not su^hcient to convict of p^rjiityi ^ ^ 

^ ^ .1 . f ill* f( f 
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w'ould be only one oath against another. Rex v. 
Zee, 1 Russ. 0. & M. 3t)8. S. P., RexY. Cliampneih 
2 Lewin, 0. C. 258. 

But two witnesses are not essentially neces- 
.sary to disprove the fact sworn to ; for, if any 
material circumstance is proved by other wit- 
nesses in confirmation of the ivitness who gives 
the direct testimony of perjury, it may turn the 
scale and warrant a conviction. Ih. 

And the rule does not apply where the evi- 
dence consists of the contradictory oath of the 
party accused. Rex v. Knill, 5 B. & Aid. 929, n. 

To prove perjury, it is sufficient if the matter 
alleged to be falselv sworn is disproved by one 
witness, if, in addition to the evidence of that 
witness, there is proof of an account, or a letter 
written by the defendant contradicting his state- 
ment on oath, Rex v. Mayheu\ 8 Car. & P. 315. 

A., in an affidavit, state ! that he had paid all 
the debts proved under his bmkruptcy, except 
two, as to wiiich he explained ; in support of an 
indictment for perjury upon that affidavit several 
creditors were called, who each proved the non- 
payment of his own debt ; — Held, that this was 
not sufficient to wmrrant a conviction, and that 
as to the non-payment of each debt, it was 
necessary to have the evidence of two witnesses, 
or of one witness, and such corroborative testi- 
mony as is equal to the testimony of a second 
witness. R^g, v. ParheVy Car. & M. 689. 

The rule, that the testimony of a single witness 
is not sufficient to sustain an indictment for per- 
jury, is not a mere technical rule, but a rule 
founded on substantial justice ; and evidence 
confirmatory of that one witness in some slight 
particulars only, is not sufficient to warrant a 
conviction. Reg. v. Yates. Car. & M. 132 ; 5 Jur. 
686 . 

Although an assignment of perjury must be 
proved by tw'o witnesses, it is not necessar}-' to 
prove by two witnes.ses every fact which goes to 
make out the assignment of perjury. R^g. v. 
RjhertSy 2 Car. k K. G07. 

A., to prove an alibi for B., had sw’orn that B, 
was not out of his sight betw^een the hours of 
8 A.M. and 9 A.M. on a certain day, and on this 
perjury W'-as assigned. Proof by one witness, 
that between those hours A. wms at one place 
on foot, and by another witness, that betwmen 
those hours B. wms walking at another place six 
miles off : — Held, to be sufficient proof of the 
assignment of perjury. Ih. 

Twm witnesses are not essentially necessary to 
contradict the oath on wiiich the perjury is 
assigned, but there must be something more than 
the oath of one, to show’’ that one party is more 
to be believed than the other. B'Yj. v . Rovltevy 
3 Car. & K. 236; 2 Yen. 0. C. 396; 21 L. J., M. C. 
57 ; 16 Jur. 135 ; 5 Co.x, C. C. 543. 

Where perjury was assigned upon a statement 
made by the prisoner on oath, up m a trial at 
nisi prius, that in June, 1851, he owmd no more 
than one quarter's rent to his landlord, and the 
prosecutor swore that the pris )ner owed five 
quarters’ rent at that date ; and to corroborate 
the prosecutor’s evidence, a witness wms called, 
who proved that in August, 1850, the prisoner 
had admitted to him that he then owed his land- 
lord three or four quarters’ rent Held, that 
this was not such corroboration as is necessary 
to sustain an indictment for perjury. Ib. 

Although it is not necessary that the alleged 
perjury should be proved by two witnesses in 
contradiction of the prisoner, it is requisite that 
the perjury should be proved by something more 


than the mere contradict iry oath of the pro- 
secutor. He must be corroborated by some im- 
dependent testimony. Reg. v. Braithtaaitey 1 
F. & P. 638 ; 8 Cox, C. C, 

The prisoner wms charg:d with having com- 
mitted perjur}’’ by «Jtating that he was not in a 
certain house on a certain day, and was not in a 
certain place on that day ; a witness swore to 
the falsity of these state neats : another witness 
swore that he had seen the prisoner in the place 
named on that day, and another that she had 
seen him near the h )u«e named on that day: — 
Held, sufficient corroboration Reg. v. Shaw^ 

L. k C. 579 ; 34 L. J., M. C. 169 ; 11 Jur. (N.S.) 
416 ; 12 L. T. 470 ; 13 W. 11. 692 ; 10 Cox, C. C. 

66 . 

A party was charged with li iving falsely sworn 
that certain invoices bearing certain dates were 
produced by her to C. The only witness called 
was C., wffio swore that she had not produced 
those invoices, but that she hat I produced others 
of the dates of wiiich he made a memorandum 
at the time : — Held, that the memorandum wast 
a sufficient corroboration upon which to convict, 
Reg.Y. IVebsteTy 1 F. & P. 515. 

The prisoner was convicted of perjury. He- 
was a policeman, having laid an information 
against a publican for keeping open his house 
after lawdul hours, and swore, on the hearing, 
that he knew' nothing of the matter except what 
he had been told, and that ‘riie did not see 
any person leave the defendant’s house after 
eleven ” on the night m question. The perjury 
was assigned on this last allegation, and the 
evidence to prove its falsahoid was, that the 
prisoner when laying the information, said that 
“he had seen four men leave the house after 
eleven,” and that he c mid swear to one as W. 
On two other occasions the prisoner made a 
similar statement to tw\> other witnesses; and 
W. and others did. in fact, leave the house after 
eleven o’ click on the night in question ; that on 
the hearing the prisoner acknowledged that he 
had offered to smash the case for 3().<», ; that he 
had talked, in the presence of another witness, 
of making the publican give him money to settle 
it ; and he had, in f.xct, offered to the publican 
to settle it for IZ., and had said that he had 
received 10 a*. to smasli the case, and was to have 
lO.y. more : — Held, that the evidence w'as suffi- 
cient to prove the perjury as-igned, and that the 
conviction wms right. It •(}. v. HuoTiy Dears, k 
B. 606 ; 27 L, J., M. C. 222 ; 4 Jur. (N.S.) 1026 ; 

6 W. R. 518 ; 8 Cox. C. C. 5. 

In a case of perjury, on a charge of bestiality, 
the defendant sw’orethit lie saw' the prosecutor 
committing the offence, an 1 saw* the flap of his 
trousers unbuttoned. To tlisprove this, the pro- 
secutor deposed that he did not eo limit the 
offence, and that his trousers had no fiap ; and, 
to confirm him. his brother proved, that, at the 
time an question, the prosecutor was not out of 
his presence for more than three minutes, and 
his trousers had no flap : — Held, to be sufficient 
corrobarative evidence to g i to the jury. Meg. v. 
Gardiner^ 8 Car. & F. 737, 

An assignment of perjury that the prosecutor 
did not. at the time and place sworn to, or at 
any other time or place, commit bestiality with 
a donkey (as sw'orn to) or with any other aniaial 
whatsoever, is sufficiently proved by the evidence 
of two witnesses falsifying the deposition which 
had been sworn to by the defendant. Ib. 

The prisoner was " charge 1 with prjnry, for 
having falsely sworn before iaagi8t»t« at petty 
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sessions, that B. E. was the father of her ille- sioner in chancery, in the city of London ; and 
gitimate child. At the trial of the prisoner the in the other count, in respect of an oath taken 
imputed father, T). K., swore that he never had m the court of Common Pleas, in Middlesex, 
intercourse with her. In corroboration of D. E., The indictment was removed by certiorari into 
a witness was called who swore that the prisoner the court of Queen’s Bench, and Middlesex was 
had told witness, at a time when she generally specified as the county in which the indictment 
denied being with child, that “ B. E. had never should be tried, and the jury was taken from that 
touched her clothes ” : — Held, that, as the nega- county : — Held, that the court of Queen’s Bench 
tion was made by the prisoner at a time when had a discretion to name in the certiorari the 
she generally denied being with child, it was, so county or jurisdiction in which the trial was to 
far a part of such general denial that, although take place, and that by the jurors summoned from 
it could not be altogether withdrawn from the that jurisdiction the same issues could be tried 
jury, it was not a corroboration of D. E.’s testi- that would have been tried in the Central 
mony, on which alone they could convict her. Criminal Court had the indictment not been 
Reg. V. Owen^ 6 Cox, 0. C. 105. removed. Reg. v. Catttro. 43 L. J., Q. B. 105 ; 

When an assignment of perjury was in the L. E. 9 Q. B. 350 ; 80 L. T. 320 ; 22 W. E. 187 ; 
vague terms that the defendant falsely swore 12 Cox, C. C. 454. 
that he had not treated a certain person to 

brandy, &c., on a certain day, instead of in the Practice where Suit undetermined.]— It is the 
definite terms, that he had not treated him at a practice of the Central Criminal Court not to try 
particular public-house on a certain day : — Held, an indictment for perjury arising out of a civil 
that proof of treating at two public-houses by suit, while that suit is any way undetermined, 
two distinct witnesses was suflScient to support a except in cases where the court in which it is 
conviction, because any witness of a treating at pending postpones the decision of it in order 
a separate time and place on the same day, was that the criminal charge may be first disposed 
sufficient corroboration of the witness who spoke of. Rex v. Ashhnrn, 8 Car. & P. 50. See Peddell 
only to one act of treating. Reg. v. Hare^ 13 v. Ruttei\ 8 Car. & P. 340. 

Cox, C. C. 174. ^ Where justices refused to hear a charge of 

A person in his deposition before a magistrate perjury alleged to have been committed in an 
deposed to several material facts in a case of lar- action pending when the charge was made, on 
ceny. When called as a witness at the quarter the ground that it wns still pending, the court 
sessions on the trial ot the larceny, he contra- refused to grant a mandamus to hear the charge 
dieted every statement he had made before the as they had taken the proper course. Reg. v. 
magistrate. In an indictment for perjury, his Ingham. 14 Q. B. 396 ; 19 L. J., M. C. 69. 
evidence on the trial at the quarter sessions was 

charged to be false: — Held, that the deposition Verdict — Several Counts.]— An indictment 
before the magistrate was not, by itself, sufficient contained four counts, each of which stated prac- 
proof that the evidence on the trial at the quarter tically the same offence. The record stated the 
sessions was false, but that other confirmatory writ of venire to try whether the defendant “ be 
evidence must be given, to satisfy the jury that guilty of the perjury and misdemeanor afore- 
the statements made by the party at the quarter said.” and the verdict, that ‘‘ he is guilty of the 
sessions were, in ])oint of fact, false, or that the perjury and misdemeanor aforesaiil,” and a 
statements in the deposition were, in point of general judgment thereon Held, that the 
fact, true. ^ Reg. v. Wheafland 8 Car. &; P. 238. word “misdemeanor ” was nomen colloctiviim 
To convict a person of perjury in swearing and that, therefore, venire and verdict applied to 
talsely before a grand jury, it is not sufficient to all the counts ; and the judgment, being for 
show that the person swore to the contrary before imprisonment only, was divisible. IhialU v. 
the examining magistrate, as non constat which i?cy., 11 Q. B. 781 ; 18 L. J., M. C. 69 ; ‘ 13 Jur. 
ot the contradictory statements was the true one. 259 : 3 Cox, C. 0 354 
Reg. y. Hughes, 1 Car. & K. 519. S. P., Rex v. 

Harm, 5 B. & Aid. 926 ; 1 B. &. E. 578. Punishment— Penal Servitude.]— The 2 Geo. 2, 

c. 25, s. 2, imposes the sentence of transportation 
d. Trial. (altered to penal servitude) on persons convicted 

TTiria/iiA+-;rt-n 1 A * 1 X • • . according to the laws then in being, 

iurisdietinu tn trv nisi prius has no A person was convicted of perjury on an indict- 

common law, fouml at the quarter sessions, and was taken in the Court of Chancery before a 

commissionerauthorised to talmo^^^^^^ 

so found being void. Jiex y. IlalM., R. & Yict. c. 78 ; he was sentenced to penal Servitude 


Venue on removal of Indictment from Central 


upon that count : — Held, that the offence of 
perjury consists in taking a false oath in a 
judicial proceeding, and whether the oath is 


Criminal Court. ]-By 9 & 10 wnetier the oath is 

every writ of certiorari fnr rf»mAvir»o* o-n i ^ judicial proceeding before a court of 

specify the county or jurisdiction in whiVh taken in a judicial proceeding, 

sUe/hallbetnedfa'di^SfhaStes:™^^^ 

and tho trial pi-oooed in the same manner in all 30 L T 320^Vw R I’sT 
respects as if the indictment had been originally 454 * * ' 

preferred in that county or jurisdiction. An in- 
dictment was found by the grand jurv in thp Sn-n -o • i. ^ 

Central Criminal Court for ^rjury^omiStted T 

to o< «. ..a w.„ . ^ 
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for seven years, there to be kept to hard labour ; 
■‘•and thereupon judgment shall be given that 
the person convicted shall be committed accord- 
over and beside such punishment as shall 
be adjudged to be inflicted upon such person, 
agreeable to the laws now in being”: — Held, that 
this statute did not impose on the court the 
7iecessi ty of awarding any punishment previous 
to that o£ penal servitude, so as to give the 
sentence of penal servitude the form of an addi- 
tional punishment. Castro v. Reg., 50 L. J., Q. B. 
497 ; 6 App. Gas. 229 ; 44 L. T. 350 ; 29 W. R. 

; 14 Gox, C. C. 546 ; 45 J. P. 452-~H. L. (E.) 

Two Counts— Second Term of Imprison- 

■ment beginning at Expiration of Eirst.] — An 

indictment for perjury contained two counts, 
<;hargiug perjury to have been committed by the 
^defendant on two different occasions, one in 
the progress of a trial, the other in an affidavit 
in chancery : — Pleld, that they were distinct 
offences, and a punishment might be inflicted in 
respect of each. II?. 

That the full punishment of seven years’ penal 
^servitude might be inflicted for each offence, and 
that the second term of penal servitude was pro- 
perly made to begin at the termination of the 
Urst term. Ib. 

2. False Declaratioi^s. 
a. Before Magristrates. 

Loss by Eire— Benefit Society.]— x4.n indict- 
ment on 5 k 6 Will. 4, c. 62, s. 13, for making a 
false declaration before a magistrate, stated, that, 
by the rules of a benefit society, any full free 
member of it who sustained a loss by an acci- 
<iental fire was to be indemnified to the e.^tent 
of 15/., on making a declaration before a magis- 
trate verifying his loss ; and that the defendant 
was a full free member of the society, and had 
made a false declaration before a magistrate, 
that he had sustained a loss by fire. On the 
trial, the rules of the society could not be proved; 
but held, that the allee:ation in the indictment 
respecting the rules might be rejected as surplus- 
4ige, as the offence of the defendant, in making 
the false declaration as to the fire, would be an 
offence within the statute, if no such benefit 
.society had ever existed. Reg. v. Bognes, 1 
Car. &K.65. 

Voluntary Oaths— Powers to administer.] — 

A county magistrate complained to the bishop 
of the diocese of the conduct of two of his 
clergy ; and to substantiate his charge he swore 
witnesses before himself, as magistrate, to the 
truth of the facts Held, that the matter before 
the bishop was not a judicial proceeding, and 
therefore that the magistrate had brought Idmself 
within the 5 ik 6 Will. 4, c. 62, s. 13 ; and that 
be had unlawfully administered voluntary oaths, 
contrary to the enactment of the statute. Reg. 
V. Nott, Car. & M. 288 ; H. &; M. 1 ; 4 Q. B. 768 ; 
12 L. J., M. 0,143. 

The 5 & 6 Will. 4, c. 62, s. 18, which enables 
magistrates to receive voluntary declarations in- 
.stead of oaths, extends to declarations generally, 
and is not confined to declarations with respect 
*to the confirmation of written instruments or 
allegations, or proofs of debts, or of the execu- 
tion of deeds, or other matters ejusdem generis. 
Iteg. V. Boijms, 1 Car* & K. 65. 

Jndietment.] — An indictment charging A. with 


having made a false declaration before a justice 
that he had lost a pawnbroker’s ticket, whereas 
he had not lost the ticket, but “ had sold, lent, or 
deposite<l it with one ” C., is not bad for un- 
certainty, because the words “ had sold, lent or 
deposited it” are mere surplusage, and therefore 
an error in them does not affect the indictment. 
Reg. V. Rarlter, 39 L. J., M. 0. 60 ; L. 1^. 1 0. C. 
225 ; 21 L.T. 724 ; 18 W. R. 353 ; 11 Cox, C. 0. 
478. 

An indictment under 5 & 6 Will. 4, c. 62, s. 13, 
for administering an extra-judicial oath, is bad, 
if it does not so far set out the disposition, that 
the court may judge whether or not it is of the 
nature contemplated by the statute. Reg. v. 
Kott, D. & M. 1 ; 4 Q. B. 768 ; 12 L. J., M. 0* 
143; 7 Jur. 621. 

Evidence,] — To prove the making of a false 
declaration under the Pawnbrokers’ Act (39 & 40 
Geo. 3, c. 99) it is not absolutely necessary to call 
the magistrate before whom it was made or some 
one present at the time. Reg. v. Browning, 3 
Cox, 0. C. 437. 

To prove that such a declaration is false in 
fact, it is necessary to negative the defendant’s 
st dement by the oath of two witnesses in the 
same manner and to the same extent as on the 
proof of an assignment for perjury. Ih. 

Upon an indictment for making a false decla- 
ration in lieu of an oath under 5 & 6 Will. 4, 
c. 62, s. 12, relating to pawnbrokers, it is not 
sufficient fur the prosecution to prove the hand- 
writing of the justice before whom the declara- 
tion i-» made, but it must be slnnvn that, when it 
was made he was acting within the tlistrict of 
which he was such justice. Reg. v. Moi'gnm, 1 
Cox. 0. 0. 109. 

Where a person is indicted for having made a 
false deelaration as to a lire having taken place 
at his house, evidence may be given, that with 
the declaration he sent a certificate, which stated 
the fire to have 0(M*uiTed, and that the signatures 
to that c(‘rtifl uie were all forgeries, as this evi- 
dence may go to show that the declaration was 
wdfully false. Reg. v. Bognes, 1 Car. vk K. (>5. 

An indictment for perjury in making a false 
declaration under .5 & 6 \Vill. 4, c. 62, s. 18, can- 
not be sustaineil when the deed or written instru- 
ment of which the declaration is confirmatory is 
not duly proved. Reg. v. 4 F. F, 42 ; 9 
Cox, C. C. 301. 

b. On Registration of Births, Deaths or 
Marriages. 

Ealse Statements and Entries.] — ^An indict- 
ment, under 6 k 7 Will. 4, c. 8B, s. 41, charged, 
that a clergyman solemnised a marriage aiul 
was about to regishu' in duplicate the particu- 
lars relating to the marriag(‘, ami that the pri- 
soner did wilfully make to the clergyman, for the 
purpose of being inserted m the register of mar- 
riage, certain false statements. The proof waft 
that the particulars were entered by the iderk of 
the church before the marriage ; that, after the 
marriage, the clergyman asked the prisoner i 
they were correct, and that he answered in the 
affirmative, and the clergyman signed the re- 
gister : — Heltl, that the prisoner was rightly 
convicted. Reg. v. Bimcn, 2 Car. & K. &§!; 1 
Den. C. 0. 291 ; 17 L. J., M. C, 145 ; S Cox, C. 
C. 127. 

Held, also, that it was not noscamry, n|>oa the 
indictment, to prove that the register 







■by the clergyman were furnished to him by the 
registrar-general . J5. 

The 6 & 7 Will. 4, c. 86, s. 41, makes it a mis- 
demeanor to make a false statement of one or 
more of the particulars required to be registered 
for the purpose of being inserted in any register 
of births, deaths or marriages ; and to constitute 
this offence, the purpose need not be effected. 
Meg. V. 2 Car. & K. 622. 

But it is a felony, under s. 43, to cause the 
registrar to make an entire false entry of a birth, 
marriage or death. Ih. 

A woman went to a registrar, and* asked him 
to register the birth of a child ; she stated to him 
the particulars necessary for the entry, and he 
made the entry accordingly, and she signed it as 
the person giving the information. Every parti- 
cular which she stated was false Held, that 
this amounted to the felony of causing a false 
entry to be made within 6 & 7 Will. 4, c. 86, 
s. 43, and was not merely the misdemeanor of 
making a false statement under s. 41. Meg. v 
Dewitt, 2 Car. & K. 905 ; 4 Cox, C. C. 49. 

Wilfally made.]— -To support an indictment on 
6 & 7 Will. 4, c. 86, s. 41, for making a false 
statement touching the particulars required to 
he registered for the purpose of their being in- 
serted in a register of marriages, it is essential 
that the false statement should have been made 
wilfully and intentionally, and not by mistake 
only. Meg. v. Dunhoyne (^Lord), 3 Car. & K. 1. 

Xlee of Kew Name.] — A man may change his 
surname by use and reputation, and if by use 
and reputation he has acquired a new name, he 
is not indictable under 19 & 20 Vict. c. 19, s. 2, 
for using a new name in signing a notice for the 
purpose of procuring his marriage under 6 & 7 
Will. 4, c. 85. Meg. v. Smith, 4 E. & E. 1099. 


3. Unlawful Oaths. 

Unlawful Oaths — ^What are.] — The provisions 
of 37 Ceo. 3, c. 123, wdiich make it a felony to 
administer an unlawful oath, are not confined 
to oaths administered with either a mutinous 
or a seditious object. Mex v. Brodnll, 6 Car & 
P. 671. 

A party of sixteen persons w^as going out 
armed for the purpose of night-poaching. Be- 
fore they went out the prisoner swore them all 
to secrecy Held, a felony within that statute. 
lo. 

If the oath administered was intended to i 
make the parties to w^hom it was administered 
believe themselves under an engagement it 
is equally within the statute whether the book 
on which they were sworn was a testament or 
not. Ih. 

Where an oath was administered, that the 
party taking it should not make buttons uiider 
certain stated prices and should keep all the 
secrets of the lodge : — Held, to be an adminis- 
tering of an unlawful oath within the statutes 
Mex V. Mali, (i Car. & P. 363. 

The administering an oath or any agreement 
to any person not to reveal the secrets of anv 
association, is an offence within those statutes. 

V, association, the members of which are ' 
bound by oath not to disclose its secrets, is an j 
unlawful combination and confederacy (unless i 
Jieclared by some act of parliament to < 
oe legal), tor whatever purpose or object it may 


le be formed ; and the administering of an oath 
not to reveal anything done in fcuch association 
s- is an offence within 37 Geo. 3, c. 123, s. 1. Mex- 
jr V. Dorelaes, G Car. &; P. 696 ; 1 M. & Rob. 349. 
id The precise form in ■which the oath is admin- 
2 r istered is not material ; it is an oath within the 
te meaning of the act, if it was understood by 
I. the party tendering, and the party taking- 
it, as having the force and obligation of an 
le oath. Ih. 

ti. Every person who engages in an association, 
the members of ■wiiich, in consequence of being 
n so, take an oath not required by law, is guilty of 
n an offence within 57 Geo. 3, c. 19, s. 25. Mex v, 
Le Dixon, 6 Car. & P. 601. 

IS The unlawful administering, by any associated 
i- body of men, of an oath to any person, purport- 
it ing to bind him not to reveal or discover such 
56 unlawful combination or conspiracy, nor any 
S, illegal act done by them, is felony within the* 
)f 37 Geo. 3, c. 123, though the object of such as- 
sociation was a conspiracy to raise wages and 
make regulations in a certain trade, and not to- 
stir up mutiny or sedition. Mex v. JSlarlis, a 
n East, 157. 

;e 

Indictment.] — Where sixteen persons took the 
same unlawful oaths, two or three at a time, 
d all being present : — Held, that the person who 
administered the oath might be convicted on an 
^ indictment for administering a certain oath to- 
• A., B., C., D., &c. (naming the whole sixteen 

, persons). Mex v. Mrodrihb, 6 Car. & P. 571. 

•® If the indictment states the oaths to have* 
® been, not to inform, or give evidence against any 
^ person belonging to a confederacy of persons- 
associated together to do a certain illegal act, 

® this is sufiScient. without stating what the illegal 
< act was. Ih. 

By 37 Geo. 3, c. 123, s. 4, it shall not be neces- 
sary, in an indictment for any offence under this, 
statute, to set forth the words of the oath, but it 
shall be sufficient to set forth the purport of it,, 
s or some material pait thereof. An indictment 
J charging that the defendants administered to» 

1 J. H. an oath, intended to bind him not to* 

3 inform or give evidence against any member of 
- a certain society formed to disturb the public 
peace, for any act or expression of his or theirs, is. 

" gooi, without alleging the tenor or purport of 
" the oath to be set forth, and without showing iia 
what manner the public peace was meant to be* 

■ disturbed by such society. Mex v. Moore. & 
East, 419. ’ 

Evidence.]— Where the witness, swearing to 
the words spoken by way of oath bv the prisoner 
when he administered the same, said that he 
held a paper in his hand at the same time whea 
he administered the oath, from which it was 
supposed that he read the words : yet held that 
parol^ evidence of what he in fact said, was- 
sufficient, without giving him notice to produce* 
such paper. Ih. ^ 

E. RETURNING FROM TRANSPORTATION. 

Effect of Pardon.] — The king's sign manual 
may be given in evidence by the prisoner, on am 
indictment for returning from transportation * 
and if not revoked, and the condition is Htemllv 
though not substantially, complied with, it witt 
ffischarge the prisoner from that indiotidwt 
Mex V. M%lle9% 2 W. Bl. 797 p p 
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Indictment.] — An indictment for being at : 
large after an order of transportation, stated 
that the prisoner was capitally convicted at the 
assizes of 1818 ; and that mercy was extended to 
him on condition of his being transported for 
life to some parts beyond the seas ; and that he 
was thereupon ordered to be transported to New 
South Wales, or to some of the islands adjacent ; 
and it appeared that the condition on wdnch 
mercy was granted was not general, but specific, 
that he should be transported to New South 
Wales, or some of the islands adjacent : — Held, 
a fatal variance. Rex v. Fitzjjatrick, li. & R. 
512. 

An indictment on 5G Geo. 3, c. 27, s. 8, for 
being at large after sentence of transportation, 
should set forth the effect and substance of the 
former conviction ; so likewise should the certi- 
ficate of the former conviction. Rex v. Watson, 
R. & R. 468. S. P., Rex v. Sutcliffe, R. & R. 
469, n. 

In an indictment under 5 Geo. 4, c. 84, s. 22, 
it is necessary to aver that the prisoner was 
feloniously at large before the expiration of his 
sentence, and an indictment omitting the word 

feloniously” is bad. Req. v. Home, 4 Cox, C. 
C. 263. 

Original Sentence revives.] — A prisoner con- 
victed of a capital crime, whose sentence is 
respited during the king's pleasure, and who, on 
having received pardon on condition of trans- 
portation for life, is afterwards found at large 
in Great Britain, without lawful cause, will be 
referred back to his original sentence. Ilex v. 
Madaii, 1 Leach, C. C. 223. 

Payment of Reward to Prosecutor.] — The 

judge, before whom a prisoner is tried for 
returning from transportation, has pow'er to 
order the county treasurer to pay the prosecutor 
the reward under 5 Geo. 4, c. 84, s. 22. Reg. v. 
JEJmmons, 2 M. & Rob. 279. S. P., Reg. v. 
Amhtrg, 6 Cox, C. C. 79. 

Proof of Conviction and Sentence.] — On the 

trial of an indictment against a person for being 
at large without lawful cause before the expira- 
tion of his term of transportation, a certificate 
of his former conviction and sentence w’as put 
in : it jmrported to be that of J. G., deputy 
clerk of the peace for the county of L., and 
clerk of the courts of general quarter sessions 
of the peace holden in and for the said county, 
and having the custody of the records of the | 
courts of general quarter sessions of the peace 
holden in and for the said county. It wms 
proved that Mr. H. was clerk of the peace of 
L., and that he had three deputies, partneis, of 
whom J. G., w^ho had signed the certificate, wms 
one ; and that each of them acted as clerk of 
the peace ; and that for forty years they had 
kept the sessions records at their office : — Held, 
sufficient proof of the conviction and sentence 
under 5 Geo. 4. c. 84, s. 24. Reg. v. Jones, 2 Car. 
& K. 524. S. P., Reg. Y. Parsons. 35 L. J., M. C. 
167 ; L. R. 1 C. C. 24 ; 12 Jur. (”N\s.) 436 ; 14 L. 
T. 450 ; 14 W. R. 662 ; 10 Cox, C. C, 243. 

Where a prisoner wms indicted under 5 Geo. 4, 
c. 84, s. 22, for being found at large in England 
before the expiration of a term for which he 
had been sentenced to be transported : — Held, 
that the fact of such sentence being in force at 
the time he was so found at large, was sufficiently i 
proved by the certificate of his conviction and 


sentence, the judgment lemainlng unreversed; 
althouffh. on the face uf such ceititicate. it ap- 
peared that the sentence was one wffiich could 
not have been inflicted ou him for the offence of 
w'hich, according to such certificate, he had been 
committed. Reg. v. Finneg, 2 Car. & K. 774. 

A certificate of previous conviction for felony, 
piepaied under 7 te 8 Geo. 4, c. 28, s. 11, is good 
evidence of his conviction and sentence, on an 
indictment for returning from transportation 
before the expiration of a sentence under 5 Geo- 
4, c. 84. Reg. v. Amhunj, 6 Cox, C. C. 79. 

Punishment.] — ruder 9 Viet. c. 24, s. 1^ 

the judge had the })OW’er of re<lucing the punish- 
ment of transportation for life under 4 k 5 Will 
4, c. 76, for the offence of being at laige before 
the expiration of the term forwdiich the prisoner 
had been ordered to be transported, and might 
under the latter statute sentence the prisoner to 
be transported for any term less than seven 
years after the imprisonment directed by the 
earlier statute. Reg. v. Lamh. 3 Car. & K. 96. 


YI. AGAhYST PUBLIC PEACE, 

A. CHALLENGES TO FIGHT. 

Inciting to fight Duel,] — An endeavour to 
provoke another to ciunniit the misdemeanor of 
sending a challenge to fight, is itself an indictable 
misdemeanor, paiticiilarl}’’ w'here such provoca- 
tion was given by a writing containing libellous, 
matter, and alleged in the pi efatory part of the 
indictment to have been done with intent to do 
the party bodily harm, and to break the king’s- 
peace ; the sending such writing being an act 
done tow’ards procuring the commission of the 
misdemeanor meant to be accomplished. Rex 
V. Phillips, G East, 464 ; 2 8mith, 550. 

Venue.] — If a man writes a letter with intent 
to provoke a challenge, seals it up and puts it 
into the jiost -office in Westminster, addressed to 
a person in the city of London, w*ho receives it 
there, the w’riter may be nidictcil iur this^offent*e 
in the county of Middlesex. Jlex v. WiliiainSy 

2 Camp. 505. 

B. FORCIBLE ENTRY AND DETAINER. 

Title to sue,] — A perstm iisintr land as a garden 
for more than twenty years, luuler permission 
from the owmer to do so, m oiiier to keep it from 
trespasseis, the owmer fioiii time to time coming 
on the land and givinn directions as to cutting 
t e trees : — Held, that he had not got a title tn 
as to enable him to sue a cliumunt under the 
owner for a forcible entrv. Allen v. Frajland,. 

3 F. & F, 49. 

Rroof of possession of land and pennmey of 
the rents is pnma facie evidence of a seisin in 
fee of the person possessed. Jatjne v. Ptiee, 5 
Taunt. 32t> ; 1 Marsh. 68 ; 15 li. IL 518. 

What constitutes.] — ^When a person having the 
legal title to land is in actual possession of it, the 
attempt to eject him hy toree brings the person 
wffio makes it within the provisions of the statute 
against forcible entry. Xenw v. 45 L, 

Ex. 613; 1 App. Cas, 414; 35 L. f. §9; IS 
Cox, C. C. 226— H. L. (E.) 

It will do so though the possmion of tlie 
person having such legal title has mlf Jusfc 
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commenced, though he may himself have obtained forcible entry and riot. v. Studd, 14 L. T. 

it by forcing open a lock, though his ejection has 638 ; 14 W. K. 806. 

not been made by a “ multitude ” of men, nor The plaintiff occupied a cottage belonging to 
attended with any great use of violence, and the defendant F. under a tenancy determinable 
though the person who attempts to eject him upon three monthb’ notice. On the 24th of 
may even set up a claim to the possession of the March, 1890, notice to quit the premises at Mid- 
land. Ib. summer was given by F., but the plaintiff 

If a person, who has a legal right of entry upon refused to give u}) possession on the termination 
land which is in the possession of a wrongdoer, of the tenancy, though informed that tlie owner 
is allowed to enter peaceably through the outer had entered into a contract with B, (a co-defen- 
door, it is still illegal for him to turn out the dant) to pull down and rebuild the plaintiff’s 
wrongdoer with violence. Bdwirli, cottage, and also one adjoining. On the 3rd of 

or JEdridgp v. Ilawkn^ 50 L. J., Ch. 577 ; 18 September, F., being still unrble to get posses- 
Ch, D. 199 ; 45 L. T. 168 ; 29 W. R. 913. sion of the cottage occupied by the plaintiff, 

To constitute a forcible entry, or a forcible applied for and obtained from justices an order 
•detainer, it is not necessary that anyone should requiring possession to be given up within 
be assaulted, but only that the entry or the twenty-one days under the provisions of 1 & 2 

detainer should be with such numbers of persons, Viet. c. 74. The same day that the order was 

and show of f )rce, as is C5j,lculated to deter the obtained some tiles were removed by one of the 
rightful owner from sending the persons away, defendants from the roof of the plaintiff’s cot- 
and resuming his own possession. Milmr v. tage and fell into a bed-ioom, thereby injuring 
Maclean., 2 Car. P. 17. some of his furniture ; and before the twenty- 

An indictment for a forcible entry cannot be one days had expired the foundations of the 

supported by evidence of a mere trespass ; but new cottages were dug in the garden, and some 
there must be proof of such force, or at least garden produce destroyed. There was also, 
such show of force, as is calculated to prevent within the time specified by the justices order, 
any resistance. Hex v, Smyth, 5 Car. & P. 201 ; some further interference with the roof and eon- 
1 M. & Rob. 156. sequent damage to the finniture: — Field, that 

A person having no possession or title to pre- an action for trespass and dam tge to the plain- 
mises, but f I audulently pretending to have such tiff’s goods was not maintainable, inasmuch as 
title, and so allowel by the servant of the true there was no evidence of a forcible entry or of 
owner to enter, docs not thereby acquire p isses- any cause of action, and that the defendants 
sion, but may be forcibly expelled by him on were justified in acting as they did, nutwith- 
discovery of the fraud; and if in such a case standing the justices’ orrler obtained pursuant to 
assaults are committed in consequence, the the provisions contained in 1 2 Vict. c. 74. 

question for the jury will be, whether there has Jones Folei/, 60 L. J., Q. B. 464; [1891] 1 
been an excess of violence. A subsequent Q. B. 730 ; 64 L. T. 538 ; 39 W. R. 510 ; 65 J. E 
attempt by force to re-enter, and so causing an 521. 
affray ; — Held, an indictable offence, for which 

the party might bo given in charge. Collins v. Indictment.] — An indictment at common law, 

Thomas, 1 F. & F. 416. charging the defendants with having unlawfully, 

If a tenant of a house, after regular notice to and with a strong hand, entered the prosecutor’s 
quit, abandons it, and locks it up, leaving some mill, and expelled him from the po^session, is 
articles of fumituie ill it, and the landlord breaks good. lUx v. TF<7.s‘n/i,, 8 Term Rep. 357 ; 4 
it open and takes possession, the tenant cannot R. R. 694. 

maintain trespass : Ins remedy, if any, is by Semble, in an indictment for a forcible entry, 


& P. 284; Kewtony. Ilarland, 2 Scott (N.R.), 474 ; 
1 Man.&G. 644 ; BurUnq v. Head, 11 Q. B. 904; 


be proved. Heg. v. Child, 2 Cox, C. C. 102 . 

A wife separated fiom her husband took a 


May ^ to October, the defendants called there, entry into this house, she might be convicted on 
and, insisting that V. had no title, proceeded to an indictment for forcible entry, stating it to be 
take the keys out of the room doors. Upon their the house of the husband. Rex v. Smyth 5 Car 
doing so, V. gave them into custody for stealing & P, 201 ; 1 M. «fe Rob. 156. ’ 

the keys ; but the magistrate refused to detain 

them. They then returned to the house, and Evidence.]— A constable entered a house with 
in t®' .forced the a warrant in his hand, and seurchod the house : 

inner door of the ha 1 , and some havin? entered and for such eutoriug and .searching was indicted 
that way, and some by a staircase window, over- for a forcible entry Held, that his counsel 
SS' “S’"* prosecution what 


tilf commencement of the pro- Upon the trial of an indictment for a forcible 

^edings till the conclusion, a female servant of entry or a detainer, the nartv disDossps.spd wna 
the prosecutor’s was in the kitchen :_Held, not a competenrwitnesrfor th^^ 

w prosecutor to have before 6 & 7^ Vict. c. 8.5, and 14 & 15^v7ot c 99 
been bad, and that the defendants had acted by Sens v. WUUamit, 4 M. & Ry. 471 • 9 B & 6 549 ’ 
the orders of those who bad a good title to the 7L J ToslM p ^ 

premises, that the evidence was sufficient to E. & M 34 ?^ S. P.. itea y. 

support a conviction of the defemJ«ts for a I On the trial hf such am indictment, the dieien 
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•clant cannot impeach the title of the party di^- | 
possessed. I h. 

In an indictment at common law for forcible 
-entry, it h necessary to prove such force as con- 
stitutes a public breach of the peace, Jleu; v. 
IP/Z-vfW, 8 Term liep. 337 ; 4 R. R. GDI. 

Hearing by Justices — Mandamus.] — The court 
refused to grant a mandamus to compel magis- 
trates to hear a complaint and act summarily 
under the statutes relating to forcible entry and 
detainer. Dar^, Bja }) arte ^ 2 B. (N.s.) 24. 

Conviction by— Sufficiency of.]— The 8 

Hen. 6, c, 9, was intended to give a summary 
jurisdiction in case of forcible detainer after an 
imhiwful entry ; and a conviction by justices on 
that statute, merely stating an eutiy and a 
forcible detainer, is insufficient, v. OaMey, 

4 B. & Ad. 307 ; 1 N. &: U. 58 ; 2 L. J., M. C. 

The 15 R. 2, c. 2, gave justices a summary 
jurisdiction to convict, on their own view, for a 
forcible detainer after a forcible entry, i b. 

In a conviction under 8 Hen. 6, c. 9, for a 
forcible detainer, it must appear on the face of 
the conviction that there was an unlawful entry. 
Jh\c V. ]VdM)n, 5 N. «& M. 184 ; 3 A. ^ E. 817 ; 
1 H. & W. 387 ; 4 L. J., M. 0. 114. 

A conviction under a forcible detainer, on the 
view mereJy (f the justices, without any evi- 
dence of an unlawful entry, is bad, even though 
inf( rmation and complaint of an unlawful ex- 
pulsion are stated. Ib. 

In a conviction fur a forcible detainer, under 

5 Hen. 6, c. 9, W’here the magistrates iirocced 

upon view, it is not necessary to set out the par- 
ticular facts presented to their view. v. 

3 H. M. 733 ; 1 A. & E. 827 ; 3 L. J., 
M. e. 98, 

At the time of the conviction, the defendant 
tendoicd to the justices a traverse of the force 
complained of ; and a few days after an in- 
quisition w'UvS held before the magistrates, for 
the purpose of trying the alleged force by jury, 
wl o, alter healing evidence adduced by both 
liaities, found the defendant guilty ; and the 
magistrates then gave restitution. A return 
was made to the court, on certioiari, of the con- 
viction and inquisition. The latter was entitled 
5in inquisition, by the oaths of twelve, ko., be- 
fore. &c., who say upon their oaths that, Ac. ; 
.stilting an unla\^iul entry and detainer, but not 
reciting any complaint made by the ])iosecutor : 
— Held, that the inquisition was founded on the 
•conviction, and could not be sustained, the con- 
viction being void ; and that the inquisition, 
•even if looked at alone, was bad, as it did not 
iState any complaint, nor by what authority the 
jury was summoned. Ib, 

In order to justify a conviction by justices, 
under 16 Ric. 2, c. 2, and 8 Hen. G, c.‘9, it must 
be proval before them that there was. as well 
an unlawful entry on the premises as a forcible 
detainer. Attwood v. JoHif'e, 3 Kew' 8css. Gas. 
IIG, 

Where a conviction stated that justices had 
convicted A. of forcible detainer upon their own 
view, and that afterwards a complaint was made 
fo the justices that A. forcibly entered the pre- 
mises, and that notice of such complaint was 
^iven to A., who received the notice, but said 
nothing, and then went on to allege that the 
justices received evidence on oath of the nnlaw- 
fnl mttj : — Held, that the conviction was bad, 


for not showing that A. had been summoned to 
answer the charge of the unlawful entry, or that 
he had an opportunity afforded him of defend- 
ing himrsclf against such charge. I b. 

Esstitution— Application, G-rounds for.] — An 
averment in an indictment for a forcible entry 
that the prosecutor was seised, U sufficient to 
found an application for a wiit of restitution; 
and it need not be shown by the ]>rosecutor that 
he still continued to be seised. Mex v. JDilUm^ 2 
Chit. 314. 

An indictment charged that the defendants 
into one messuage, tiien aiul there being in the 
possession ot W. R., he W. P. then and there 
being al&o seised thereof, with force of arms, did 
enter, and W. P., from the peaceable possession 
with force and arms, did put out. After a con- 
viction of the defendants ; — Held, that this was 
a sufficient averment of the present seisin of W. 

P. to warrant the court in awaidiiig a writ of 
restitution. Ilex v. Iloarc, G M. A 8. 206 ; 18 
R. R. 3G8. 

Judge has Discretion.] — A judge at the 

assizes may, in his discretion, refuse to award 
restitution, afier an indictment for forcilde 
entry and detainer has been found by the grand 
jury, and the court has no power to review his 
decision. v. Harhind^ IP. A D. 93 ; 8 A. 

A E. S2G ; 2 Lewin, G. C. 171 ; 2 M. A Rob. 141 ; 

8 L. J., M. C. 60. 

Awarded by Justice — ^Iuq[uisiticu.] — In 

order to authorise a justice to awaul restitution 
pursuant to an inquisititm taken under 8 lien. G, 
c. 9, for a forcible entry, the inquisition should 
set forth the estate po-ses^etl by the party in the 
property dis[>uted. lieq. v. fkncher, 8 H. P. G. 
128 ; 1 W., W. A 11. 315. 

Certiorari.] — Where the indictment is 

brought before the Queen’s Ikmidi by certiorari, 
that Court is bound, ujam convict ion, to award 
restitution. Hex v. WilUamh^ 1 A Rv. 471 ; 

9 B. A C. 349 ; 7 L. J. fo.S.) M. V. 92. 

So the court is boiiiHl to award a restitution, 
as a conse(jiienc(* of (piashmg a eonvietion for an 
unlawful detainer under 8 Hen. G, e. 9, uhich is 
had, without inquiring into tin* legal or equit- 
able claim of the respective parties. Hex \\ 
Wihtm, 8 N. A M. 823 ; ,3 A, A E. 817 ; 2 H. A 
W. 223 ; 8 L. J., M. G, 143. 

Before Trial.] — For the menh* of pio- 

ceediiig to obtain restitution on application to 
a judge, after indictmimt found, but before trial, 
see Hex v. IIalu\ 4 31. A Ky. 483. 

Action wbeu maiutaiuable.] — An action can- 
not be maintained under 8 Hen. G, e. 9, b. I», to 
recover damages for a forcible entry, unkss the 
plaintiff IS entitled to the freehold of t!ie pre- 
mises. Cole V. 8 B. A G. 409 ; G L. J, 

(O.S.) K. B. 3G9. 

Damages— Recovery of, agamst true Owner of 
Land.] — An action may Im maiataineti by a per- 
son w'ho has been in possession of lamls, witlimit 
title, against the true owner of the lands, tor 
with force and strong hand entering the kiiciii, 
expelling the plaintiff from the anil 

taking goods the property of the defendant 
then being on the lands* Mt^m v, MmrImM 
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(1 Sc. 474), observed upon. 30 Car. 1, 

sess. 3, c. IH, is similar to 21 Jac. 1, c. 15. Beattie 

V. Mair, 10 L. E., Ir. 208. 

Damages cannot be recoYercd against the 
rightful owLcr for a forcible entry on land, for 
the stat. 5 Eic. 2, sb. 1. c. 8, only makes a 
forcible entry an indictable offence, and does 
not create any civil remedy for it. But for any 
independent wrong (such as an assault or an 
injury to furniture) committed in the course of 
the forcible entry, damages could be recovered, 
even by a person whose possession was wrong- 
ful, for the statute makes a possession obtained 
by force unlawful, even when it is so obtained 
by the rightful owner. Newton y. Harland (I 
Scott (N.K.) 474), Pollen v. Brewer (7 C. B. 
(N.S.) 371), and Zo7Vs v. Telfoi'd (1 App. Gas. 
414), considered. Beddcdl v. Maitland^ 60 
L. J., Ch. 401 ; 17 Ch. D. 174 : 44 L. T. 248 : 29 

W. E. 484. 

licence to eject— Legality of.] — A licence by 
a tenant to his landloid to eject him on a speci- 
fied day without any process of law is void, as 
authorising the commission of an act which is 
made illegal by the act 5 Eic. 2, st. 1. c. 8. 
Bdwleh V. Bawhee, or Bdrldge v. Hatch's^ 50 
L. J., Ch. 677 ; 18 Ch. D. 199 ; 45 L. T. 168 ; 29 
W. E. 913. 

C. LIBEL. 

1. The Offence^ 1655. 

2. Procedure. 

a. Preliminary Steps, 1662. 

2>. Indictment, 1663. 

c. Information, 1665. 

d. Justification — Truth of Libel, 1668. 

e. Tiial, 1669. 

/. Evidence, 1671. 

y. Costs, 1674. 

1. The Offence. 

Blasphemous Libel. J—The 53 Geo 3, c. 160, 
does not alter the common law respecting a 
blasphemous libel, but only removes the penalties 
imposed upon persons denying the doctrine of 
the Trinity, by 9 & 10 Will. 3,c. 32, and extends 
to such persons the benefits conferred upon all 
other Protestant dissenters, by 1 Will. & M. sess. 
1, c. 18. Bex v. WaddbigUm, 1 B. & C. 26. 

A publication stating Jesus Christ to be an 
impostor and a murderer in principle is a libel 
at common law, for which an information wiU 
lie. II. 

A person may attack Judaism, or any sect of 
the Christian religion, except the form established 
by law. Reg. v. Gathercole, 2 Lewin, C. C. 237. 

A general attack upon Christianity is unlawful, 
because Christianity is the established religion of 
the country. 11. 

It is an offence at common law to publish a 
blasphemous libel, as the 9 & 10 Will. 3, c. 32, 
has not altered such law as to the offence of 
blasphemy, but only given a cumulative punish- 
ment ; and a defendant may be convicted on an 
information for such an offence. Rex v. Carlile 
3 B. & Aid. 161 ; 1 Chit. 451. ’ 

Every copy of a libel sold by a defendant is a 
separate publication, and subjects him to a dis- 
tinct prosecution, ll. 

A correct account of the proceedings in a court 
of jnstice cannot be published, if suchan account 
contains: matt^ of a scandalous, a bjaspbetciotis, 


or an immoral tendency : and it is a ground for 
a criminal information. 1 h. 

It is an indictable offence at common law to 
publish a blasphemous libel of and concerning the 
Old Testament. Reg. v. JletlierrngtoH^ 6 Jur. 295. 

Lectures in support of the propositions that the 
character of Christ is defective, and his teachings 
misleading, and that the Bible is no more inspired 
than any other book, are blasphemous and illegaL 
Cowan V. Milhourn^ 36 L. J., Ex. 124 ; L. E. 2 
Ex. 230 ; 16 L. T. 290 ; 15 W. E. 750. 

Publications discussing with gravity and de- 
cency, and in an argumentative way, questions, 
as to Christian doctrine or statements in the 
Hebrew scriptures, and even questioning their 
truth, are not to be deemed blasphemous, so as. 
to be fit subjects for criminal prosecution. But 
publications which, in an indecent and malicious 
spirit, assail andasper.se the truth of Christianity, 
or of the scriptures, in language calculated and 
intended to shock the feelings and outrage the- 
belief of mankind, are properly to be icgarded as 
blasphemous libels, ifer/.v. Bradlaugh, 15 Cox, 

G. C. 237. 

The mere denial of the truth of the Christian 
religion, or of the sciiptures. is not enough, 
per se, to constitute a writing a blasphemous 
libel, so as to render the writer ur publisher 
indictable. But indecent and oflensive attacks 
on Christianity or the scriptures, or sacred per- 
sons or objects, calculated to outrage the feelings 
of the general body of the community, do con- 
stitute the offence of blasphemy, and render 
writers or publishers liable at common law to 
criminal prosecution. Reg. v. Ra)nsag,iS L. T. 

733 ; 1 Cab. & E. 126 ; 15 Cox, C. C. 231. 

Seditious Libel — Intent— Question for Jury.] 

— An intention to excite ill-will betw een different 
classes of her Majesty’s subjects may be a sedi- 
tious intention ; whkher ui not it is so in any 
particular case, must be decided upon by the 
jury after taking into consideration all the cir- 
cumstances of the case. Reg. v. Burns, 16 Cox„ 

C. C. 356. 

Natural Consequences of Words spoken.] 

— Every person must bo taken to intend the 
natural consequence of his own deliberate act 
and therefore the law will not excuse a news- 
paper writer on the ground that he writes for 
hire merely, or that the commercial interests, 
of his paper required the publication of the 
writings in question. Reg. v. Sulhvan, 11 Cox,. 

C. C. 44. 

Where in a prosecution for uttering seditious 
words with intent to incite to riot, it is proved 
that previously to the happening of a riot 
seditious words were spoken, it is a question for 
the jury whether or not such rioting was directly 
or indirectly attributable to the seditious words, 
proved to have been spoken. A meeting law- 
fully convened may become an unlawful meeting 
if during its course seditious words are spoken of 
such a nature as to produce a breach of the 
peace. And those who do anything to assist the 
speakers in producing upon the audience the 
natural effect of their words will be guilty of 
uttering seditious words as well as those who 
spoke the words. Reg. v. Biirjis, 16 Cox, C. C. 

^ What are.]— Every man hm a tb ^ 1 

gpe every public matter a camh#, UHf am 

dtscnfsion; but although the “ 
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to discuss any grievaiiccs they have to complain rity,” and it appears that the fact is untrue, he 
of , they must not do it in a way to excite tumult ; is guilty of a false assertion, in the criminal 
and if a ])arty publishes a paper on any such sense of the word. JKca? v. Ilarmy^ 3 D. & R. 
matter, and it contains no more than a calm and 464 ; 2 B. «& 0. 257 ; 2 L. J. (O.S.) K. B. 4 ; 26 
a (^uiet (lisGusvSiou, allowing something for a little R. R. 337. 

feeling in men’s minds, that will be no libel; but So, where an information alleged that a libel 
if the paper goes beyond that, and is calculated was published of and concerning the govern- 
to excite tumult, it is a libel. Heg, v. ColUfis, ment, and the libel did nob in express terms 
i) Car. & P. 45(>. Charge the acts to have been done by thegovern- 

If a papjr published by a defendant has a meat or its order, the whole of the libel must be 
direct tendency to cause unlawful meetings and looked at, in order that the court may interpret 
disturbances, and to lead to a violation of the it in the way in which ordinary persons would 
laws, it is a seditious libel ; and, with respect to understand it, and judge from the whole tenor 
the intent, everyone must be taken to intend the of it whether it is written of and concerning the 


natural conse|uencesof what he has done. Ileg, government, IPx v. Bui'dett^ 4 B. Aid. 314. 

V. Lovett , 9 Car. P. 402. 

Sedition embraces everything, whet her by word, On Administration of Justice.] — An order 

deed, or writ inn, which is calculated to disturb made by a corporation and entered in their 
the tranquillity of the state, and lead ignorant books, stating that A. (against whom a jury 
persons to endeavour to subvert the government had found a verdict with large damages in an 
and the law^ ot the empire. Beg. v. Burns. 16 action for a malicious prosecution for perjury, 
Cox, C. C. 355. S. P., Iteg. v. SiiUtvan, 11 Cox, (which verdict had been confirmed) was actuated 
C. C. 44. ' by motives of public justice in preferring the in- 

It is not a libel to express regret that the king dictment, is a libel reflecting on the adminis- 
has taken an erroneous and incorrect view of tration of justice, for which the court will grant 
policy. V. 2 Camp. 398 ; 11 R. R. an informatitm ag.iinst the members making 

748. that order. Bex v. Watson, 2 Term Rep. 199 ; 

Liberty of the press means complete freedom 1 R. R. 461. 
to write and publish without censorship or A criminal information having been granted 
restriction, *-ave such as is absolutely necessary against a defendant, he, before the trial at nisi 
for the preservation of society. When any prius, distributed handbills in the assize town, 
writing appear^ to the jury to exceed these vindicating Ins own conduct, and reflecting on 
limits, it is a seditious libel. Beg. y. Sullivan, the prosecutor’s ; this matter being disclosed to 
11 Cox, C. C. 44. the judge at nisi prius by an affidavit, was held 

The law (]oe^ not excuse the publication in a sufficient ground to put off the trial ; and that 
newspapers of writings which are in themselves affidavit being returned to the court, they grtmted 
seditious libels, merely because they are copied another information on it against the defemiant. 
from foreign newspapers as items of news. Ib. considering the affidavit taken at nisi prius us 
Every person mu^t be taken to intend the taken under the authority of the court. Bex v. 
natural con -sequences of his own deliberate act, JoUffe, 4 Term Rep. 285. 

and therefoie the law will not excuse a news- The court will grant a criminal information 
paper writei on the ground that he writes for for publidiing in a newspaper a statement of the 
hire merely, or that the commercial interests of evidence gneii before a coroner’s jury, accom- 
his paper required the publication of the writings panied with comments, alt hontrh the statement 


in question. I h. 


is correct, and the p.irty has no malicious motive 


On an information for falsely and maliciously in the publication. BexY* Fleet. 1 B. &AId. 379 ; 
publisliiini: a libel concerning the king, by stating 19 R. R. 344. 

in a newspaper that his majesty was afflictecl It is libellous and a misdeimnnor to publish m 
with mental derangciiient, the jury found the a newspaper the depositions taken before n 
defendants guilty of so doing: — Held, on a justice of the peace on a criminal charge, before 
motion for a new trial, first, that to assert falsely the party is tried. Bex v. Lee. 5 R^p. T23. S. Ih, 
of his majedy. or of any individual, that he // v* v. 2 ( Amp, 5(>3 : 11 R. Ih 799, And 


labours under the affliction of mental derange- 1 
inent, is a criminal act, and a malicious inten- i 
tion may be infened from the mere fact of pub- 
lication, unltNs evidence is given by the defen- 


see Sfgles V. Xfikes. 
3 Smith, 491. 


East, 193 : Firr v, /c/n ^ 


• Of Judges or Magistrates.] — An lufor- 


dant to rebut such iiifeience ; secondly, that | matioii lies for a libel reilcctuig on t he cliaraetta* 
such an assertion conceining the king, being in of a justice of the pc me, Ltofft, 162, 

itself mischievous to the public, is an indictable So, an information will he for publisliing a 
offence, without any allegation or direct proof reflection on a jiiilge and jury for acquitting » 
of a maheioub intention ; thirdly, that where prisoner. Bex v. Wbite. 1 Camp, 359, in ; HI 
the jury desired to know “ whether, in order to R. R, 76.5, n. 

oonvict a defendant for the publication of a An indictment will not lie for word.s spoken of 
libel, a malicious intention must not have a justice of the peace in his alociice. ILx v. 
•existed in his mind,” they were correctly an- IFc/f/c, 2 Oamp. 142 : 11 K, H. 687, 
swered by the judge presiding at the trial, who Slanderous words spiikeii of anti to a mayor in 
informed them, that “a person who publishes the discharge of his office as mayor and of him 
that which is calumnious concerning the character in the execurion of his office, t fie mayor being 
•of another must be presumed to have intended also a magistrate in virtue of his office, arc the 
to do that which the publication is necessarily subject of a criminal informaiam — per Lefroy, 
and obviously calculated to effect, unless he can C. J., and Hayes, J. B*^fj. v. Jin, 17 Ir.C. L. It 
show the contrary, and that the onus of proving 584. 

the contrary lies upon him ” ; and, fourthly, that Such words are not the subject of an tailict* 
where the publisher of a libel states that the ment, nor, consequently, of a criminal laforma 
act which he communicates is, “from autho- tion— per O’Brien and Fitzgerald, JJ, Jl. 
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Beflections on Clxaracter of Individuals.] — 

A criminal information will be grantal for send- 
ing a letter, charging the complainant with an 
unnatural crime, although in very guarded and 
general terms, and though the complainant does 
not positively swear to his innocence. Max v. 
Dennison, Lofft, 148. 

A party having been charged before the coroner 
with the crime of murder, a newspaper, pending 
the inquiry, published an article strongly reflect- 
ing upon him as a murderer. Having been 
committed for trial, he was found guilty of 
manslaughter, and sentenced to nine months’ 
imprisonment with hard labour. Upon an appli- 
cation by him for a criminal information for such 
article, the court declined to interfere on the 
ground that there was no personal malice 
suggested, and that the article could now exercise 
no prejudicial influence. Snut?i, Ex parte, 21 
L. T. 294. 

The following words are sufficient to sustain 
an indictment for libel : “ Why should T. be 
surprised at anytiiing Mrs. W. does I If she 
chooses to entertain B., she does what very few 
will do ; and she is of course at liberty to follow 
the bent of her own mclming, by inviting all 
expatriated foieigners who crowd our streets to 
her table, if she thinks flt.” Grenoru v. JR eg., 
15 Q. B. 957 ; 15 Jur. 74 ; 5 Cox, C. 0. 247— 
Ex. Ch. 

^ The court refused to grant a criminal informa- 
tion against a bookseller, for printing a report of 
the House of Commons, though it reflected on 
the character of an individual. Hex v. Wright, 
8 Term Kep. 293 ; 4 R. E. 649. 


containing slanderous matter. Bex v. At/ingSom 
{Lord), 1 Esp. 22G ; Peake, 236 ; 5 E. E. 733. 


Of Foreigners of Importance.]— Publica- 
tions tending to degrade and defame persons in 
considerable stations of power and dignity in 
foreign countries may be treated as lilxfls on the 
ground that they may tend to involve this country 
in disputes or warfare. Hex v, Gordon {Lord% 
1 Buss. C. 6c M. 629. 


Of Bead Person.]— An indictment for 

publishing libellous matter reflecting on the 
memory (if a dead person, not alleging tliat it 
was done with a design to bring contempt on the 
family of the deceased, to stir up the hatred of 
the king’s subjects against them, and to excite 
his relations to a breach of the peace, cannot be 
supported. Hex v. Topham, 4 Term Eep. 126 : % 
R. E. 843. 


Holding up to Bidicule.]— An informa- 
tion held good, though tiic matter published 
merely held the prosecutor up to ridicule. Hex 
V. Benfield, 2 Burr. 1)85. 

An information lie^ for singing songs in the 
streets, reflecting on the pi osecutor’s" children,, 
with intent to destioy his domestic happiness. 
II). 

So, for printing an account of a ludicrous 
marriage between an actress and a married mam 
Hex V. Kmner&ley, 1 W. Bl. 294. 


Tendency to create Breach of the Peace.] 

— A criminal information will not bo granted 
against a party for sending a letter which, though 
libellous against him to whom it is sent, has not 
a tendency to create a breach of the peace. The 
remedy in such a case is mflictmeut. Greer, Ex 
parte, 4 W. E. 50. 

The defendant was tried and convicted on an 
indictment charging him with having unlawfully 
and maliciously written and published to a young 
woman of virtuous and modest character a defa- 
matory letter of and concerning her, and of and 
concerning her character for virtue and modesty. 
The deteiulant having seen an advertisement for 
a situation inserted by the young woman in a 
newspaper, wrote, and sent to her at the address 
given, the letter in question, which contained a 
proposal in plain terms that she should surrender 
her chastity to him for a sum of money : — Held, 
that the conviction could be sustained, because,’ 
under all the circumstances, the defamatory 
letter might reasonably tend to provoke a breach 
of the peace. E y, v. Adams, :S L. J., M. C. 1 • 
22 Q. B. U. 66 ; 59 L. T. 903 j 16 Cox, C. C. 5*44 ; 
53 J. P. 377. 


Article on Clergy generally.]— The court 

will grant a criminal information against the 
publisher of a newspaper for a libel leflecting on 
the cleigy of a particular diocese, anil generally 
upon the clergy of the church of Engiand, though 
no individual piosecutor was iiamecl, and though 
the libellous matter was not negatived on affi- 
davit : it IS sufficient to state the publication of 
the libel by the defendant. Hex v. Williams, 
1 D. ck E. 197 ; 5 B. 6: AM. 595 ; 22 E. E. 352. 


— — Prom Innocent Motives.] — It is no answer 
to a charge of criminal publication of a libel to 
show that the defendant had been told that it 
was libellous, and not fit to be disseminated 
generally in the neighbourhood, and that he 
punted it with a view to disprove the imputation, 
of having intended to promulgate a libel. Hex 
V. Shipley, 4 Dougl. 73. 


^ Publication by Member of Speech in Par- 

liament.] — A member of the House of Commons 
may be convicted upon an indictment for a 
libel, in publishing in a newspaper the report 
of a speech delivered by him in that house 
if it contains libellous matter, although the 
publication is a correct report of such speech 
and is made in consequence of an incorrect 
publication having appeared in that and other 
newspapers. Rex v. Vreemy, 1 M. & B. 273 : 14 
E. E. 427, 


I Report of French Police as to Prosecutor. ] 

' — Quiere, whether a foreigner, admitted to be 
a gambler, and expelled fiom a foreign country 
on such a charge, and just arrived in this coun- 
try, where he is passing himself off under a name 
and title to which he is not entitled, can prose- 
cute for libel for the mere publication of the* 
effect of such a report honestly, without malice, 
and for the public benefit. Hen, v. Lalmehere 
14 Oox, C. C. 419. ’’ 


An information lies against a member of par- 
for publishing a speech in a newspaper, 


j Publication in Newspaper— liability.]— A 

proprietor of a newspaper was answerable crimi- 
nally as well as civilly for misconduct in the 
conduct of the paper, as for the publication of 
a libel, though he had nothing to do with the* 
publication, and the whole was couducted by his 
servants. Hex v. Walter, 3 Esp. 21 ; 6 E. E.’ 
oUo. 

The proprietor of a newspaper who is n ot shown, 
to take, or who shows that he did not take, any 

part in the publication, was criminally answer- 


n 
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able for a libel that appears in it. Iteos v. [ of a reduction of salary) to carry on there a 


Alexander, M. M. 437 


business of hi^ own as bookseller and newspaper 


In an indictment for libel, the proprietor of a publisher — the defendant being occasionally on 
newspaper is prima facie answerable for what the premises, and knowing that the paper w'as 
appcars in it ; but the presumption arising from sold there, though not })roved to have had know- 
proprietorship may be rebutted, and an excmp- ledge of any i)articular numbers or articles in 
lion established. lh\e v. FlAter, M. & M. 433. it, and not being shown to have liad otherwise 
At the trial of a criminal information against any connection with it during the publication 
two defendants for a libel published in a news- of the libels: — Held, that though there was a 
paper of which they wore proprietors, it appeared prima facie case against him, yet there was also 
that each of tliem managed a different depart* a case in answer to it, under the provisions in the 
meiit of the newspaper, but than the duty of Libel Act, on which the jury might well acijuit 
editing what was called the literary department him. Heg, v. BradlautjJi, 15 Cox, G. 0.. 
was left by them entirely to an editor whom 217. 

they had appointed, named Gr. "Jdie libel in tn* ^ ^ rt- • i. * i.* s 

(question was inserted in the pajicr hy G-. without . 71 -Directors and Signatories to Articles.] ■ 
the expro»? authority, conseiit or knowledge of A limital CMmipany haviiig pni.tal a lU'w^ 
the defendants. The judge having direotod a contaminpi lihcpor au.hher liimtoc ta.inpany, 
verdict of guilty against the defendants Hold, publisliod the sniio: Hold, that in the 

tliat there mu.t i.e a new trial, for upon the tme evidence ot k.w.wledge ol the contents 

construction of (i & 7 Yict. o. 90, sf 7, the libel newspaper tl.e diioctors of the former 

was published without the defendant’s authority, company ami the siunalon.^ to the articles of 
consent, or knowledge, and it was a question for a-''^ciation ot tlie latter amipany wore wrongly 
the jury whether the pubUoatiou arose from any i r.' ('tAr 1 


want of due care and caution on their part. 
Jleff. v. Ilolhrool'^ 47 L. J., Q, B. 35 ; 3 Q. B. D. 
GO ; 37 L. T. 530 ; 2G \V. E. 144 ; 13 Cox, 0. C. 
G50. 

On the trial of a criminal information for libel 


Ileq. V. AUmm, 59 L. T. 933 ; IG Cox, C, G.559; 
53 J. P. 215. 

Wife against Husband.] — ^A wife could not 
before and cannot since the Married Woman’is 
Property Act take cnmiiud ]>rnceei lings against 


against the proprietors of a newspaper, it ap- pi-c eceumgs ugains. 

pcared that tlio defendants had appointed an hcrhushaudfor.lehimatory libc . i^y._v 
editor with general authority to conduct the y JP ’,3*^ ti h 

paper, and left it entirely to his discretion what ’-n t p *’ v\ . E. ol4 ; lb Gox, G. b- 

should be inserted therein, and that such editor > oU J. r. 014.-' 
had inserted the libel in question without the 

knowledge or express authority of the defen- Pkogedure. 

dants. The jury found the defendants guilty Preliminary Steps. 

On a motion for a new trial on the ground that 

the verdict was against evidence, and of mis- Kewspaper Libel — Fiat of Public Prosecutor 
direction: — Held, that the general authority — Discretion.] — When the Diiector of ihiblic 


Procedure. 


uanrs. ine jury rouna ine cterenaanrs gin ry Preliminary Steps. 

On a motion for a new trial on the ground that 

the verdict was against evidence, and of mis- Kewspaper Libel — Fiat of Public Prosecutor 
direction: — Held, that the general authority — Discretion.] — When the Diiector of ihiblic 
given to the editor was not per se evidence that Prosecutions in England lias refused to grant his 
the defendants had authorised or consented to fiat under 41 45 Viet. e. GO. s. 3, for a criminal 

the publication of the libel, within the meaning prosecution against the piopriidor, tkc., of a 
of G & 7 Viet. c. 9G, s. 7 ; and that as the learned newspaper for a libel published therein, the high 
judge at the trial had summed up in terms which court of justice has no ]H)\\cr to interfere, the 
might have led the jury to suppose that it wars, matter being left by the eiiuctmeut entirely to 
and the jury had apparently given their verdict his discretion. IFubert, JJx parte, 15 Gox, G, (h 
on that footing, there must he a new trial. Uefj. IGG ; 47 J. P. 721. 


V. Jlolbrooli, 48 L. J., Q. B. 113 ; 4 Q B. D. 42 ; 
39 L. T. 53G ; 27 AW E. 313 ; 14 Cox, 0. C. 185. 
On the trial of tw’o persons on an indictment 


Fiat not necessary for Criminal Informations. ] 
-An application iqiou the part of tlie propiietor 


for publishing blasphemous libels in a certain of a ncNvspaper, defendant ina<Tinnnal mfonna- 
print or paper, on which their names were given, tion for liU 1, to (piash the infmination on the 
one as printer, the other as publisher — proof of ground that the tint of the Diiveior of Puldie 
their identity wnth the peisons whose names t’roseeutions had not }»een obtained, the ptunt 
were so given, or any cvklenee merely connect- not being here taken on the argument ol the 
ing them with the paper, held not sufficient to ntle. wms dismissed, and held that in such a <*as(i 
fix them with liiibility. The 7tli flection of the the fiat is not requireiL /iAy/. v. Ib/ov, 52 L. .1 . 
Libel Act (G A 7 Viet, c 7()), being held to apply. Q. P>‘ 778 ; 11 Q. ik 1). 7.A0 : I.A Cox, C. C, 272. 
and to require evidence that they published the S. P.. Yatea v. AV//., 51 L. J„ Ik 258; 14 


libels, and not merely tlie papers m which they Q. B. D. G48 ; 52 L. T. 305 ; 33 \\\ ik 4S2 ; 10 
weie contained. Evidence that one of them J. V, 43G — C. A. 
published the paper held sufficient prima facie 

case as against him, without any expre'-s evi- Sufficiency of Flat — Omission of Hamea of 
dence that he knew of the libeK But express Defendants.^ — The fiat of the Ihreetorof Fubhe 
evidence as to the other, that he was editor, held Prosecutions had been gi'antinl, under s. 3 of the 
not sufficient, without evidence that he directed New,’spaper libel Act, 18, si, against tiu‘ “editor" 
the insertion of the libel. J/cy. v. Mammy, 15 of the newspaper in tpiestion without naming 
Cox, 0. 0. 231 ; Cab. A E. 126. him : — Heki, by tlie majority of the (xmrt, that 

The defendant first tried, having originally such fiat was b.ul, ami that the convict ion 
published the paper, and having, after he had shotxld be quashed. Mey, v, Judd^ 37 AV, It 143. 
ceased to be ostensibly connected with it, con- In order to support* an imlietment for mu 
tinued to allow it— knowing its character — ^to be lawfully w'riting and puhllshing a libel in a 
published on his premises, by a person in his newspaper, it is nea‘s.sary that the fiiit of the 
employ, but who wos allow^ed (in consideration Public Prosecutor, resjuired by s, S of the Nern’s- 
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paper Libel and Begistration Act, 1881, should 
mention by name every per&on against whom 
the prosecution is authorised to be instituted 
sufficiently to identify him. Where, therefore, 
the editor and manager of a newspaper, certain 
of the signatories to the articles of association ot 
an association in which the proprietorship of the 
paper was vested, and the directors of a limited 
company incorporated under the Companies 
Acts, which company merely printed the paper, 
had been convicted of unlawfully writing and 
publishing a libel in such paper ; and the fiat of 
the Public Prosecutor omitted to mention the 
names of any of the defendants, merely 
authorising the pio^ecution of the “ publisher, 
editor, or printer ” of the paper -.—Held, that 
the fiat ought to have mentioned the name of 
every person against whom the prosecution 'was 
intended to have been allowed ; and that it is 
the duty of the Public Prosecutor to ascertain 
the persons whom it is intended to prosecute 
before granting his fiat. Jieg. v. Allison^ 59 
L. T. 933 ; 16 Cox, C. C. 559 ; 53 J, P. 215. 

Liability of Printer.] — S 3 of the News- 
paper Libel and Registration Art, lb81, does not 
authorise the granting of a fiat by the Public 
Prosecutor in respect of the printer of a paper. 
Ih. 

Order of Judge allowing Prosecution — Ap- 
|)eal.] — An order of a judge at chambers on an 
application under s. 8 of the Law of Libel Amend- 
ment Act, 1888, to allow a criminal prosecution to 
be commenced against the proprietor of a news- 
paper, is a decision in a criminal cause or matter, 
and no appeal lies therefrom to the divisional 
< 50 urt. FulbrooJi, Ex. 61 L. J., M. C. 91 ; 

[1892] 1 Q. B. 86 ; 66 L. T. 159 ; 40 W. B. 175 ; 
17 Cox, C. C, 464 : 56 J. P. 293. 

Justices— -Warrant — Bail] — A justice of the 
peace out of sessions, before information filed or 
indictment found, has jurisdiction in the first 
instance to issue his wairaut to apprehend a 
party charged on oath with publishing a libel, 
and to require him to find bail ; and, m default 
of sureties, to commit him to prison to abide his 
trial. Butt v. Conant^ 4 Moore, 195; 1 Br. & B. 
.548 ; Gow. 84 ; 21 B. B. 716. 

b. Indictment. 

Innuendoes.] — An indictment that the defen- 
dant printed and published a libel of and con- 
xierning B. 0., the prosecutor, according to the 
tenor and effect follo’wing, viz., B. 0. of C. 
(meaning the said B. 0.), game and rabbit de- 
stroyer, and his wife (meaning Chailotte, the 
wife of the said B. 0.), the seller of the same in 
country and town,” is bad for want of innuendoes 
or averments showing that the words alleged to 
be defamatory charged an indictable offence, or 
had reference to the calling of the prosecutor. 
Reg. Y. Yates, 12 Cox, C. C. 233, 

in an indictment for a libel against W. S., an 
omission to allege that the defendant published 
it of and concerning W. S., is not supplied hy its 
being alleged, in the intioductory part, “that 
the defendant intended to vilify W. S., he having 
been mayor of, &:c., and to cause it to be believed 
that as such mayor he had practised corruption, 
•and been guilty of abuse in respect to granting 
.a licence to one J. L., to retail beer,” and con- 
cluding “ TO the injury and disgrace of W. S, ” ; 


m 


although the innuendoes pointed the different 
parts of the libel to W. S. and to J. L. and to 
granting the licence. Rex v, Marsden, 4 M. & !8. 
164 ; 16 R. R. 429. 

How far an innuendo or an averment is or is 
not necessary to support a charge of a libel, con- 
sisting in opprobrious words or signs, see Home 
V. Rex^ 4 Bro. P. 0. 368. 

That Libel was concerning Prosecutor.] — An 

indictment for libel stating that tbefcfendaut, 
intending to defame B., published a lip^^ntain- 
ing false and scandalous matters of ah <^^^ern- 
ing B., that is to say : No lady woubf 
her society such a crack-brained sca| on 
(meaning the said B.), shows sufficiently! ted ot 
more formal introduction, that the lib|cojL:be 
and concerning B. Bregory v. admit . 

Q. B. 957 ; 15 Jur. 74 ; 5 Cox, C. C,mp as B. 
Ch. fq without 

el was of 

Calculated to provoke a Breach of irjKey,, L5 
— In an indictment for a libel refleep 247 — lx. 
prosecutor in his profession as a s/d 
which has been addressed and sent 
it must be alleged to have been writlgthe Peace.] 
with intent to piovoke the proseciitcl oing on the 
of the peace, and not with an int»olicitor, and 
him ill his piofession. Reg.Y. BVyfto him only, 
245 ; 19 B. B. 712. f ten and sent 

Where a defendant writes and coF r to a breach 
in one county, with an intent tolnt to injure 
afterwards publishes it in anotheil’?i 0 r, 2 Stark, 
indicted in either. Rex v. Burdett, 

95. in poses a libel 

[ publish, and 

Sedition.] — An indictment for sed^, he may be 
“that the defendant, amongst other * 4 B. & Aid. 
matter, uttered the 'W'ords and matter' 
and then set out several sentences ^ 
they had been uttered contmuoiition alleged 
evidence showed that they had nd words and 
utteied, but that the sentences had bec^ following,*’ 
from different parts of the speech, otb as though 
intervening between them : — Held, t>sly. The 
was no variance, and that if any portieU been 
speech omitted, varied, or controlled tb m selected 
those parts that "were set out, the onus filler matter 
the defendant to sliow it. Reg. v. Ceo tihat there 
0. C. 123. 3u,iis of the 

Where an indictment contained ^.*e sense of 
sedition, attending a seditious ineen was upon 
riot, the couit refused to quash t he ip ice, 3 Ct»x, 
or compel the counsel for the pug f^citlmn 
although the judgment on the last count junts for 
be different from that upon the others, ing 
Fitssell, 8 Cox, C. C. 291. idjck g/**^ 

The words set out in an indictment for secRfilm 
were these, “ if the Queen neglects to recognise 
the people, then the people must neglect to recog- 
nise the Queen.” It was proved that the word 
“ forget ” was used in both instances, and not 
“ neglect ” : — Held, to be a fatal variance as far 
I as that sentence was concerned, and that the 
passage must be struck out. Ih. 

^ No Averment that Libel “maliciously’’ pub- 
lished.] — In an indictment charging the offence 
of publishing a defamatory libel, which is dealt 
with by s. 4 of the Libel Act, 1843, it is un- 
necessary to aver that the libel was “ maliciously” 
published. The section does not create or 
describe the offence in question, but mer^j 
enjoins the character of the punishmeut which, is 
to follow upon conviction. Reg. j. MumloW'^ # 
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L. J., M. C. 138 ; [1895] 1 Q. B. 758 ; 15 R. 192 ; 
72 L. T. 301 ; 43 W. E. 495 ; 18 Cox, C. 0.112-- 
0. C. R. 

Immaterial Averment — Appointment of 
Directors.] — Upon the trial of an indictment for 
publishing a libel upon the directors of a com- 
pany, it is not necessary to prove that the prose- 
cutors were the de jure directors of the company, 
and propel ly appointed as such, it being ad- 
mitted that they were the acting directors, and 
the libel being published upon them as such 
acting directors : the averment that they were 
directors is an immaterial averment. Beq. t. 
JBoalet, 67 L. T. 354 ; 17 Cox, G. C, 569'; 56 
J. P. 792. 

Motion to ^uash.] — x\n indictment for libel 
was framed under sh."'4 and 5 of 6 7 Yict. c. 96, 

whereas the defendant wms only committed under 
s. 5 of that act. The judge refused to quash the 
indictment, but quashed so much of it as pur- 
ported to charge the defendant under s. 4. Beg. 
Y. Fel'berma7in^ 51 J. P. 168. 


c. Information. 

What Necessary to State in Charge.] — An in- 
formation for a libel need not charge the offence 
to have been committed vi et armis, or allege 
that the libellous matter is false. Bex v. Biirhs, 
7 Term Rep. 4 ; 4 R. R. 365. 

A criminal information for libel in one count 
disclosed tlie publication of the following words : 
“We have no doubt sufficient information will 
be obtained for a strong case to lay before the 
home secretary, to enable that functionary to 
cause it to be intimated to the suspected party 
that his presence here can be dispensed with, as 
far as it may be attended with danger to him- 
self ” : — Hekl, that the words did not support an 
innuendo which alleged the meaning to be that 
“ the ]>rosecutor was suspected of having com- 
mitted some crime which would bring his life 
into danger from the laws of England ; ” and 
that the count was bad. Beq. v. Be/ijield, 15 
Q. B. 975, n. ; 5 Cox, C. C. 25i 

An introductory averment in an information 
that outrages had been committed in and in the 
neighbourhood of N., is divisible : so that it nee<l 
not be proved that they were committed in both 
places ; and fourteen or fifteen miles from N. 
may be considered in the neighbourhood, Bex 
V. Sutton, 4 M. & S. 532.. 

When granted.] — A criminal information does 
not lie against a party who has accused by letter 
a post-mistress of opening letters and tampering 
with them ; there must be some special circum- 
stances to entitle the applicant to that extra- 
ordinary remedy. The proper remedy is by in- 
dictment. Littleton Ex parte, 

52J. P.264. 

To repeat a malignant society scandal, al- 
though with no intent to injure any person in 
particular, is sufiicient to suppoit a criminal 
information. Beg. v. The \YorU, 13 Cox, 0. C. 
305, 

Criminal information will not be granted, 
where the attacks complained of have been 
caused by intemperate language in publications 
by party complaining though such publications 
arose from inquiries^ made in pursuance of his 
duty. Therefore, where a clergyman had, in the 
course of inquiries as to certain charities in his 


-Against Public Peace. 1666 

; parish, published pamphlets reflecting in no 

- measured language upon the character of his 
opponents, the court discharged a rule which he 
had obtained for a criminal information, in 

f respect of certain attacks made upon him by way 
:• of recrimination ; but intimated that if the 

- attacks were lenewed, a criminal information 

- would be granted. Beg. v. JIull, 1 Cox, C. C. 

, 344. 

I Resolutions of a Vestry, ] — Two resolutions 

^ of a vestry were signed by the chairman, the first 
' imputing sacrilege and felony to the rector in 
; appropriating church property ; the second, that 

> it was not intended to impute sacrilege and 
felony : — Held, no ground for a rule for criminal 
information against the chairman. Boceto/i, Ex 

^ J7a7'te, 7 Cox, 0. C, 16. 

Libel upon Deceased foreigners — Appli- 

; cant resident Abroad.] — Upon application for 
leave to file a criminal information in respect of 
a libel upon a deceased foreign nobleman made 
by his representative wdio was not resident in 
this country : — Held, that the couit, in the exer- 
cibe of its discretion, must reject the application, 
for the rule to be collected from the modern 
’ decisions is that a criminal information for libel 
^ can only be granted at the suit of persons who 
are in some public office or position, and not at 
’ the suit of private poisons. Beq, v. Lalouahere, 

, 53 L. J., Q. B. 362 ; 12 Q. B. D. 320 ; 50 L. T. 

. 177 ; 32 W. R. 861 ; 15 Cox, C. C. 415 ; 48 J, P. 
[ 165. 

^ Held, also, that the fact that the applicant 
^ does not reside in this countiy is a strong reason 
for rejecting such an application. Semble, that 
, an application for a criminal information for a 
] libel upon a deceased person, made by his repre- 
* sentative, will not be granted. Ih. 

fc 

Sedition — Certainty,] — Where an information 
3 alleged that the defendant, intern ling to insinuate 
I and cause it to be believed that divers liege sub-' 

> jects of the king had been inhumanly cut down, 
maimed, and killed, by certain troops of the king, 

I unlawfully and maliciously published a libel of 
3 and concerning the government of this realm, and 
} of and concerning the tniops, and the only innu- 
I endo in the libel was applied to the word 
“dragoons,” meaning the troops of the king, 
f and meaning thereby that divers liege subjects 
of the king had betai inhiimaiiiy cut down and 
killed by the said troops of the king -Held, on 
s arrest of judgment, that this was sufficiently 
i- certain, without defining w'hat particular troops 
y were meant. Bex v. Burdeit, 4 B. k; Aid, 314 ; 
! 23R. R.284. 

Upon an information against a defendant for 
. a libel, for that he, wickedly, maliciously, and 
. seditiously, did write and [uiblish, a certain false, 
scandalous, and bcditious libel “ of and concern- 
_ ing his majesty’s government and the employ-. 
I ment of his troops, accunling to the tenor and 
I e:ffect following” (setting forth the libel ver^ 
batim) : the words “ of anti concerning ” are a 
sufficient introduction of the matter contained 
in the libel, and a sufiicient averment that it 

1 was written of and concerning the king’s govem- 
3 ment and the employment of his troops, Mex 
3 V. Home, Cow^p. 672. 

s 

2 One Libel against Two Persons.] — Informa- 

3 tion held good for publishing a libel against two 
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persons, where the pnbUshmg was one single 
offence. Bex y. JBenJield, 2 Burr. 98B. 

Where several persons were charged in the 


d. Jnstification— "Truth of Xtibel. 
Admissibility of Evidence.] — Before 6 & 7 


same information, it was held good, the offence Viet. c. 96, s. 6, where a libel imputed to 
arSinrout of one pint act. A the commission of an indictable ofleDce, evidcu ce 

® ^ of the truth ot it was inadmissible. Bex v. JJU'J - 

AffidavitsirecessaryforApplication.]— Itis an 4 B. & Aid. 95 ; 22 K. B. 539. 

invariable rule not to grant an information for a Where an information foi a libel stated that 
Ubel, without an exculpatory affidavit, unless certain transactions took place, and_ that the 
where the party libelled is abroad at a great libel was published of and concerning 
distance, or the subject-matter of the charge is and then set out the libel as referring to t len . 
general imputation, or an accusation of criminal and the prosecut or, at the trial, gave general proot 
language held in parliament. Bex v. Ilasivell^ of such transactions, to support the introductory 
1 Bougl. 387. part of his pleading, the detendant was not 

It is a general rule that the court will not grant thereby authorised to give evidence of the 
an information for a private libel, charging a particular history of those transactions, so as 
particular offence, unless the prosecutor will bring into issue the fruth or falsehood of the 
deny the charge upon oath. Bex v. Miles, 1 libel. Bex v. Crm/it, 3 N. & M. 106 ; o B. & Ad. 
Bougl. 284. 1081. 

An affidavit to found a motion for a criminal Where a defendant in an information for a 
information for a libel must distinctly negative libel has pleaded the truth of the charges under 
the charge, unless the party libelled is abroad, 6 & 7 Viet. c. 96, s. G, evidence is not admissible 
or the charge is general, Bex v. Wnfjht, 2 Chit, in support of the plea that the same charges had 
152. been previously published within the knowledge 

Although a part}’’ applying for a criminal infor- of the prosecutor, and that he had not taken legal 
mation must show himself to be an innocent proceedings againsUhe publisher. Beg. Y.Mrv- 
party, yet the court made a rule absolute for man, Bears. C. C. 85 ; 1 Kl. Ac Bl. 268 ; 3 Car. Ac 
such information against the publisher of a libel, K. 252 ; 22 L. J., Q, B. 156 17 Jur. 617. 

which affected several paroies, notwithstanding Where a plea of justification contains several 
that the character of the person principally charges,andtheprosecutorrepliesgeiierally,de- 
attacked, and on whose affidavit the rule nisi had nying the whole, the prosecutor is entitled to 
been obtained, was impeached on showing cause, a verdict unless the defendant proves to the 
Beg, V. Gmjonj, 1 B. & B. 110; 8 A. & E. satisfaction of the jury the truth of all the ma- 
507. terial allegations ; and if the defendant fails to 

A rule nisi for a criminal information for a prove the truth of all the matters charged, it is 
libel was dischaiged, on an affidavit made by a no ground for a new trial that, with respect to 
person who swore to the truth of the libel. This some of those iipon which the jury gave a verdict 
persott was indicted for perjury ; the bill was against the defendant, their finding was against 

found, and he absconded. It appeared from the the weight of the evidence. Ib. 

affidavits of several persons that the former But the court, in pronouncit'g sentence, is to 
affidavit was entirely untrue. The court, under consider the evidence on the one side and on the 
these circumstances, granted another rule nisi other, nnd to form their own conclusion whether 
for a criminal information, and made it absolute, the guilt of the defendant is aggravated or miti- 
Bex V. BJre, 1 IST, & P. 229 ; 5 A. Ac E. 780 ; 2 H. gated by the plea, and by the evidence given to 
& W. 450. prove or disprove the same. Ib. 

Affidavits showing the grounds upon which 
When Eight to Information Forfeited.] — On a the defendant proceeded in pleading ceitain alle- 
motion for a criminal information for a libel im- gations in a plea of justification, in siipjiort of 
pugning the conduct of a jury, it appeared that wdiich no evitlence was given at the tritii, are 
the foreman had published a letter commenting receivable in mitigation of punishment, but not 
in violent terms on the alleged libel, and that, as proving the truth of the allegations. Jb. 
before publication, he communicated a copy to If, in an information for a libel, the idea states 
the other jurymen. The letter was signed by that the prosecutor, who had been a Bominican, 
the foreman “ for self and fellow^s ; ” and it had earned the reputation of a scandalous friar, 
appeared to the court that the affidavits afforded a witness for the defendant may be asked as to 
ground for believing that some of the jurymen the prosecutor’s moral character. Zb. 
knew of the foreman s intention to publish the On the trial of an indictment for libel ; the 
letter early enough to have given him notice of libel being that the prosecutor w.is one of a gang 
their dissent from his doing so, which they had of card-sharpers, innuendo, that he cheated at 
not done — Held, that neither were these jury- cards, and the plea stating specific instances of 
men,^ nor^ was the foreman, entitled to the card-sharping, or cheating at can Is, and also 
criminal^ information. Beg. v. L'noso7i, 1 Q. B. that he confederated with others for the pur- 
486 ; 1 G. A B. 15 ; 10 L. J., Q. B. 175 ; 5 Jur. pose of playing and cheating at cards, and did 
387. so nlav and cheat at various nlaces : — Held. 


If a party who has been libelled puts him- 


that he confederated with others for the pur- 
pose of playing and cheating at cards, and did 
so play and cheat at various places : — Held, 
that it w’as sufficient to prove the plea in sub- 


self into communication with the libeller, for stance, and that it was so proved, the jury 
the purpose of retorting upon or obtaining finding that in two instances the plaintiff did 
redress from him, the court will not grant a cheat at cards, and that he did confederate 
criminal information. Beauelerh, JSx j)arte, 7 with the other persons for the purpose of so 
. playing as alleged ; and that it was not neCes 

The court will^ not sanction applications for sary to prove other instances alleged. Beg. 
criminal informations in cases of alleged libel, if Labouchere^ 14 Cox, C. 0. 419. 
resorted to for the purpose of extorting an 

apology. Beg. t. The World, X3 Cox, 0. 0. | Words spoken of Magistrates.]— The cou^t 

refused to set ^side a ple^ of ^ Ip^c^gn 
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pleaded to counts of a ciiminal information for 
words spoken of and to a person acting 
magisterially, leaving the party to demur if he 
thought fit. Y, Boa, 9 Cox, C. C. 401. 

Seditious Libel. ] — The special plea of justifi- 
cation given by 0 7 Viet, c. 96, s.'fi. cannot be 

pleaded to an indictment for a seditious libel. 
lleg, V. Bufij^ 2 Cox, 0. C. 15. 

Kot a Subject of Inquiry before Magistrate.] 

— Upon an information for maliciously publish- 
ing a defamatory libel under the 5th section of 6 
& 7 Viet. c. 96, the magistrate has no jurisdiction 
to receive evidence of the truth oi* the libel, 
inasmuch as his function is merely to determine 
whether there is such a case against the accused 
as ought to be sent for trial, and a defence 
based upon the truth of the libel under s. 6 of 
the act can only be inquired into at the trial 
upon a special plea framed in accordance with 
the terms of that section. The piovince of a 
magistrate upon a preliminary inquiry into a 
charge of an indictable offence* discussed. Reg. 
V. CardotK 49 L. J., M. 0. 1 ; 5 Q. B. D. 1 : 41 
L. T. 504 ; 28 W, K. 133 ; 14 Gux, G. 0. 359 ; 44 
J, P. 119. 

^ Upon an application for a criminal informa- 
tion against the proprietor of a newspaper for 
publishing a seditious libel, evidence was tendered 
under the 44 (k 45 Viet. c. 60, s, 4, of the truth of 
the libel) and that it was for the public benefit 
that it should be published. The magistrate 
refused to receive such evidence. Upon an ap- 
plication to the Queen’s Bench Division for a 
conditional order for a mandamus to compel 
the magistrate to receive the evidence so 
tendered : — Held, that no such matters could 
foe given in evidence at the trial, and that 
therefore the magistrate was right in refusing 
to admit the e valence at the preliminary 
inquiry. O'Brien, Ea; parte, 12 L. E., Ir. 29 ; 
15 Cox, 0. C. 180. 

On the hearing of a charge before justices of 
maliciously publishing a defamatory libel, the 
justices pioceeded under 6 & 7 Vict. c. 96, s. 6, 
to hear evi<Iencc of the falsehood, and also of 
the truth of the libel : — Held, that they had not 
jurisdiction to hear this evidence, and* that the 
defendant then swearing as to the falsehood of 
the libel, and on which he was afterwards in- 
dicted for perjury, was inmaterial to the issue 
before the justices, and that the evidence ought 
not to have been given. Beg. v. Tawnseml, 4 F. 
& F. 1Q89 ; 10 Cox, C. C. 356. See Beg, v. 
Eloieers, 44 J. P, 377. 

e. Trial. 

Before 33 Geo. 8, c. 60.] — Before this statute, 
cn the trial of an indictment for a libel, the only 
questions for the jury were the fact of publish- 
ing, and the truth of the innuendos. Me.e v. St 
Asapk (Bean), 3 Term Rep. 428, n. S. P., Rea; 
V. Withers, 3 Term Eep. 428 ; Rea; v. Shirley, 4 
Dough 73. See contra, Rex v. MaU, 5 Term 
Eep. 443 ; Rex v. Woodfall, 5 Burr. 2667, 

Effect of 32 Geo. 3, c. 60.] — The statute has 
not taken from the court the power of pro- 
nouncing a paper to be a libel when it is such on 
the faqe of it. Reeves y. Templar, 2 Jur. 187. 

In an information for a libel, the jury is ' to 
consider whether the defendant published it 
with a criminal intent or not. Rex v. Reeces, 
Peake s Add. Qas. 83 ; 4 E. B. 891. 


Where, on the trial of an indictment for libel, 
the judge told the jury, in summing up, that the 
intention was to be collected from the paper it- 
self, unless explained by the mode of publication 
or other circumstances ; and that, if its contents 
were likely to excite sedition, the defendant must 
be presumed to intend that which his act was 
likely to produce ; and that, if they found such 
to be the intent, he was of opiidon that it 
was a libel ; an<l that they w^ere to take the 
law from him. unless they w^ere satisfied that 
he was wrong : — Held, that this was a correct 
mode of leaving the question to the jury, under 
the above statute. Rex v. Burdett, 4 B. & Aid. 
95 ; 22 E. E. 539. 

Conviction and Judgment.] — A defendant 
brought up for judgment after being convicted 
of publishing a libel imputing indictable offences 
to the prosecutor, cannot he allowed in mitiga- 
tion of punishment to put in affidavits to prove 
the truth of the libel, but he may put in his own 
affidavit, s ating that, at the time of publish- 
ing the libel, he believed its contents to be true, 
and setting out reasonable grounds for such 
belief. Rex v. Halpin, 4 M. ic By. 8 : 9 B. Ac C. 
65 ; 7 L. J. (o.s.) M. C. 75. Bee also Reg. v. 
Xeicman, supra. 

To an indictment fur a libel, the defendant 
' pleaded guilty, and entered into his own recogni- 
zances to appear and receive judgment when 
called upon to do so ; and not to be called upon 
at all, if he discontinued to publish libels on the 
prosecutor. The court refused to pass judgment, 
unless the piosecutor produced an affidavit 
stating that the defendant had since the trial 
published libels respecting him. Reg. v. Richard’- 
son, 8 D. P. C. 511 ; 4 Jur. 10k 

Where there was a general verdict against the 
I defendant on a count in an information, a rule 
I for arresting judgment was dischaigeil, though 
i part only of the matter was perhaps libellous ; 
but it might be a cause for lessening the punish- 
! ment. Rex v. Binjield, 2 Burr. 98”>. 

! After judgment on the defendant for a libel, 
the court refused to make an order on the pro- 
secutor to deposit the original libellous paj ers 
I with the officer of the couit. Rex v. Cater, 2 
I East, 361. 

[ A defendant may be aeipiittei of printing, 

I and found guilty of publi-«lung a libel. Rex v. 
Williams, 2 Camp. 616 ; II K. E, 7tSL 

On an indictment for publishing a ilefamatory 
libel “ knowing the same to be t.dse,’' the defen- 
dant may be convicted of merely publishing a 
defamatory libel. Boah’c v. Reg,, 57 L. J., M, i \ 
So ; 21 Q. B. D. 284 ; 59 L. f, 554 ; 37 W. H. 
29 ; 16 Cox, C. C. 488 ; 52 J. T. 791. 

A criminal information for libel contained 
several counts. The defendant being convicte<b 
the jutlgment was, that for the offence in the 
first count he should be imprisoned for two 
months then next ensuing ; for the offence in 
the second count two mmiths, to be computed 
from and after the expiration of the impr soa- 
ment on the first count ; and so on. The third 
count was bad i—Held, that the judgment on 
that count must be reversed ; and that the iai- 
prxsonment on the fourth count wmuld commence 
from the expiration of the imprisonment on the 
second. Gregory v. Reg,, 15 Q. B. 974 ; 19 L, J,, 
Q. B. 366 ; 5 Cox, C. C. 252. 

Semble, that the proprietor of a newspaper, 
convicted and fined for the pufoilcatioa of A liW 
in the paper, his 
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and consent by the editor, cannot recover against 1 snch^ a rule, f 

+-u/^nrv.ort-na enofflinA/i K-tr Riich p.oTi- cliiction o£ a certificcl copy iiom tiie htamp omcey 


f. Evidence. 


the editor the damages sustained by such con- “Py 

viction. Colim v. Patmore, 1 0. M. & E. 73 ; under 6 & 7 ®:,®J\°P^fSii«hpr 

4 Trr 677 • 3 L J Ex 317. declaration by the defendant that he is publisher 

4 lyr. 677 , 6 U J., au. ^ newspaper therein described, and on pro- 

Staying Hearing of Argument of Kule.] — dnetion of a newspaper coi’respondiiig to it, 
A rule nisi for a ciiminal information having which contains the libel. 
been obtained against W. for an alleged libel on P. & D. 137 ; 12 A. & E. 122 , 9 L. J., Al. 0. 
E., W. filed affidavits in answer adducing fresh 92. 

charges against E. Before cause was shown, C., A motion for a criminal information for libels 
who was defendant in an action at E.’s suit for published in _a^ newspaper was imde 

libel, pleaded a justification, containing substan- davits containing the stanp-office ceititicate 

tially the same matter as the fresh charges verifying the declaration of publication and 
adduced by W., and also matter bringing into printing under 

question the truth of the original charge. The affidavits also set forth the libel, stating it to be 
court refused, on motion by E., to stay the bear- contained in a newspaper which t^as appeared by 
ing of argument on the rule against W. till the the affidavits) corresponded with the descnptiois 
action of E. against C. should have been tried, in the stamp-office declaration.^ At the time ot 
JRea. V. Wlllmer, 15 Q. B. 50. the motion, a newspaper, lihoTOe so correspond- 

ing, was shown to the court. The rule nisi was 
granted; but it was not drawn up on reading 
f. Evidence. newspaper ; nor was the newspaper annexed 

Exculpatory, when Allowed.] — The provision to the affidavit or filed : — Held, not suffident at 
in liord GampbelPs Libel Act (G & 7 Yict. c. 96), common law or under the statute ; and that the 
s, 7 , as to allowing exculpatory evidence in answer newspaper could not be shown to the court on 
to a primd facie case of liability for publication, moving to make the rule absolute. lo. 
being quite general in its terms, was held to If an affidavit on which a rule nisi is granted 
apply to a prosecution for the publication of a for a criminal inforpaation for a libel does not 
blasphemous libel. Ueq."^. JB^adlangh.^ 15 Cox, swear to a publication, the rule cannot be snp- 
C. 0. 217. ported, though the affidavits of the other side 

admit the publication. Meg. v. Bafdunn, 3 hT. & 
Publication iu Newspapers — Previous to 32 & P. 342 ; 1 W. W. H. 158 ; 8 A. & E. 168 ; 2 
83 Viet. c. 24, s. 1.]— The copy of a newspaper Jur. 856. . x-, t i 

delivered at the stamp-office is conclusive evi- A statement in an aftidavit that the defenaanit 
deuce of publication to sustain an indictment did print and insert a libel in a certain news- 
against the proprietor for a libel contained in paper, a copy of which is annexed, is not sufficient 
such copy. Me,s v. AmpJiUt, 6 D, & B. 125 ; 4 proof of publication to make the defendant liable 
B. & C. 35 ; 28 R. R. 206. to a rule nisi. IK . . i 

The production of the affidavit filed at the The court will discharge a rule for a criminal 
stamp-office, and of a newspaper corresponding information for a libel against the publisher ot a 
with that therein mentioned, is sufficient proof newspaper, where, in the affidavits upon which 
of publication in an indictment against the pro- the rule had been obtained, and the affidavits 
prictor for a libel. Mague v. Fletchei\ 4 M. Ry. sworn at the stamp-office, the defendant was 
311 ; 9 B. & 0. 382 ; 7 L. J. (o.s.) K. B. 69. described as of different places. Meon Y.Franej.% 
Indictment for causing to be published in a 4 N. & M. 251 ; 2 A. & E. 49^; 4 L. J., M. C. 23. 
newspaper a libel on K. The libel told a story Where a newspaper is filed, together^ with 
of K., and added comments on the story, giving affidavits, in support of a motion for a criminal 
it a ridiculous character. The editor of the information for a libel, the court will take notice 
paper deposed that the defendant asked him to of it, if it corresponds in the necessary particulars 
show K. up, and communicated the story, which with the stamp-office affidavit, though it is not 
the editor told to a reporter for the paper, and annexed to and expressly identified by any 
that this story was substantially what was pub- affidavit. Ih. 
lished ; that before the publication appeared the 

defendant remarked on the delay, and that after 32 & 33 Viet. c. 24, s. 1 — Effect of.]^ — 

the article came out he expressed his approba- When a libel appeared in a newspaper, and a 


32 & 33 Viet. c. 24, s. 1— Effect of.]— 

When a libel appeared in a newspaper, and a 



tion of it : — Held, that a jury might find that rule nisi for criminal information against S., for 
the defendant authorised the publication of the printing and publishing the libel, was obtained 
particular libel, notwithstanding the comments upon affidavits in which one deponent said only 
added, and although it appeared that the editor that copies of the newspaper had been pur- 
had heard the story before the defendant told it chased by him at the publishing office of the 
to him. Meg. v. Cooj7er, 8 Q, B. 533 ; 15 L. J., paper ; and another, that by a foot-note at 
Q. B. 206. the end of the newspapers 8. was stated to be 

The rule established at nisi prius in prosecu- the printer and publisher of them ; and that the 

tions for libel in a newspaper, viz. that after deponent believed that S. was the printer and 
production of the stamp-office affidavit, a paper publisher of the papers : — Held, that there was 
corresponding with it in title, printer’s and pub- not sufficient legal evidence to show that he was 
lisher’s name, and place of publication, may be the person who published the libel. Meg. v. 

put in and read, as published by the parties Stanger^ 40 L. J., Q. B. 96 ; L. R. 6 Q. B. 352 ; 

therein named, without other proof on this 24 L. T. 266 ; 19W. R.640. 
point, applies equally on motions for criminal 

informations. Mex v. Monnison, 4 B. & Ad. 69$. Proof of Averments.]— An information for a 
A rule for a criminal information against the libel stated that the prosecutor received certain 
publisher of a newspaper libel must be drawn up anonymous letters, and that of and concerning 
reading newspaper, and the newspaper those letters the defendant published a libellous 
h® ifiled ; otherwise the court will discharge placard. The defendant wa^ proved to h^ve 
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caused the placard to be published. lu the same subject may be produced lu coufirmatioa. 
placard it was asked if the pro&ecutir had not Mp.r v. Pcw/w, Peake, 75. 

received a certain warning. The prosecutor In an information for a libel, imputing im- 
itated thit he iindeistoo I that to refer to the prt»per conduct to A., as town clerk of H., it was 
letters, and that he should not have understood alleged that he was town clerk, and that it was 
the meaning of the placard if he had not rcceiveil his iluty to isoic his precept for summoning the 
the letters : — Held, that the letters might be read grand jury. The precept was signed both by the 
as explanatory of the placard, without proof of mayor and town clerk : — Held, that this satisfied 
the handwriting of them, v. 5 Oar. the allegation that he issued his precept. Mexv, 

& P. 213. Hatfield, 4 Oar. & P. 214. 

Where a libel refers to certain other papers, 
Admissibility of Eeport of French Police.] — and is not intelligible without those papers being 
A report of the French police to the Criminal read, the prosecutor on the trial of an information 
Investigation Department in London, stigma- may have those papers read to explain the libel, 
tising the prosecutor and his associates as v. Slaney, 5 Oar. & P. 213. 

•swindlers and card-sliariiers, a copy of which 

was read by the defendant to a friend of the P^oof of Words spoken.] — Proof of words 
prosecutor before the libel was published, as '^pokeii to a person will not support an indict- 
the materials on which it was founded :—Held charging that the defendant spoke them of 

admissible, not as proof of the facts stated, and, such a person. Bex v. Berry, 4 Term Eep. 217. 
therefore, semble, not in proof of the justifica- . , 


admissible, not as proof of the facts stated, and, such a pereou. ite v. JSernj, i Term Bep. 217. 
therefore, semble, not in proof of the justifica- « «-u n ti: • • £ x- u 

tion, but under the general issue as leading up ,.,^f Character.] -If in an information for a 
to the publication of the libel, and as evidence of states that the prosecutor, wlm had 

bona Mes .and honest belief in its truth, and so been a Dommm.an, had canied the reputation of 
in aid of a defence under the general iske, and sc.-uidalous friar, a witness for the defendant 
semble, that there w.as such defence. Mog. v. maybe asked as to the prosecutor s moral char.ac- 

Talumhpvp 14 . Pnv P P uiQ ^r. Beg. v.hemmaiu^ Car. Iv. 2{>2 ; Dears. 

Labour Juu, 14 box, 0. C. 419, g. ^ ^ ^ ^ . 

Proof of Publication generally.] — Delivery to 

the party libelled is a sufficient publication to Allegation that Letter was published to Injure 
^ipport an indictment. PlilUijJs v. Jansen, 2 — Letter sent to Prosecutor only.] — Aii allega- 
Esp. 024. . _ . . _ tiof). that a letter was written with intent to 


tiie party iiDeiiea is a sumcient publication to Allegation that Letter was published to Injure 
^ipport an indictment. PlilUijJs v. Jansen, 2 — Letter sent to Prosecutor only.] — Aii allega- 
Esp. 024. . n -,.1 , , , tioo, that a letter was written with intent to 

On the trial of an indictment for libel the only the prosecutor in his profession, cannot be 

evidence of publication was the sending it m a supported if the letter was sent only to the 
lettQV aildressed to the prosecutor himself, and prosecutor. Bex v. Wegener, 2 Stark. 245 ; 19 
tho^receipt of it by him : — Held, that there was j> jjo 
sufficient evidence to go to the jury, although 

the indictment contained no allegition of an Vestry Book — E’vidence of Notice in,*^ — An 
intent or a tendency to provoke a breach of the indictment for a libel on the treasurer of the 
peace. Beg, v. Bnwh\ 7 Cox, C. C. 251, parish ot Greenwich, coniaincil unnecessarily an 

It is not competent to a defendant, charged averment that he was duly appointed treasurtu' ; 
with having published a libel, io prove that a an entr}'' in the ve>try-l)ook, stating that the 
paper similar to that fur the publication of which prosecutor was elected at a vestry duly lield in 
he is^ prosecuted was published on a former pursuance cf notice, was evi<lenee that notice 
occasion by other persons, who have never been had been given, without which, by a particular 
prosecuted for it. Bex v. Holt, 5 Term Bep. statute, the election would have been void. Bex 
■136.^ V. Martin, 2 Camp. 100 ; 11 B. it. 07 L 

Where the libel is contained in a newspaper, 
the defendant has a right to Jiave read in 

evidence extracts from a different part of the S'* Costs, 

same paper comiecteil with tlie subject of the of ludictmeat or Information.]— When a per- 
X. Lnmbert,2Cam\!.i')ii son imhettsl for h!)ol is aeijuittea, ami Iwouies 
11 B. B. 2ib. ^ „ entitled to hi> costs, under 0 ik 7 Viet. c. 90, H, 

Evidence of buying^ a libel in the shop of a reooNer them from tlie pr»Kecutor bv 

known hiokseller is sufficient prima facie evidence action. Bichnrdson v. Wdlh. 12 i., J., Mx, lis ; 
to convict him of publication. Bex v. Almon, 5 8 Ex. t»9 ; 28 L. T. 71 ; 12 Fox. G. 351. ' 

Burr. 2686. , i Where in an information for a libel iudjmeiit 

If a libel IS alleged in an indictment to ha've hs fTiven fur the tlefendant, he is entitled to re- 
been published with intent to defame^ certain from tiu‘ prosecutor the costs sustained bv 

magistrates, and also to bring the admmistratiun I such iiiformati<m, under 6 A 7 Vici. 

of justice into contempt it is sufficient to prove , c. «)o, s. 8, although the <miv idea is not giiiltv, 
a publi^tion ^^^'ith eitlmr of those mtentious. , t:]ic judge at the trial certified, under 4 

^ btark- 3.) ; -.8 R, il. 754. ^ 1 wjjp ^ yx. e. 18, s. 2, that there vas reasonable 

TiJi ^ a sealed letter, inclosing a cause for exhibiting the indictment or infornia- 

libel, at a post office, is a publication of the libel tion. Beg. v. Latimer. 15 Q. B. 1077 ; 20 L. W 
there. Bex v. JBiirdett, 4 B. (k Aid. 9o ; 22 R, B. X29 ; 15 Jur. 314. 

Where ux>on the trial of an information for 
TV 1 .. libel under fi 7 Viet. c. 98, jmlgment is iriveii 

Bocuments that may he Evidence.] defendant, lie is entitled to recti ver from 

of placards is printed, and a the prosecutor costs iiiciirrt*<l previously to the 
party adopts and uses some of the rest fiiffitrof the iuformatiun. Beg. w Sieei, I Q, B, D* 

are duplicate originals, and one of them may be 482- 24 W R 838 * 13 Gox G (* 15 <l 
iread against such party, without notice to pro- ^ ^ 

duee. Bex v. liytscm^ 2 Stark. 190. Taxation — No Appeal from Order. l--TlieCc»iirfc 

Other compositions of the defendant on the of Queen's Bench hw no juri«i!ctioii to review 
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the taxation of costs of an indictment for libel 
tried on the crown side at the assizes. Heg. v. 
JS^ewJiovse, 22 L. J., Q. B. 127. 

The effect of s. 47 of the Judicature Act, 1873, 
explained by s. 19 of the act of 1875, is to pro- 
hibit appeals not only from the court of criminal 
appeal, but also in all criminal matters and pro- 
ceedings in the high court, and the taxation of 
costs allowed to a successful defendant in a 
criminal information for libel is a proceeding in 
a criminal cause within the meaning of the 
sections, and, therefore, no appeal^ lies from an 
order of the Queen’s Bench Division as to such 
taxation. Ileg. v. Steel, 46 L. J., M. C. 1 ; 2 
Q. B. D. 37 ; 35 L. T. 534 ; 25 W. K. 34 ; 13 Cox, 
C. C. 354— C. A. 


D. BIOTS AND UNLAWFUL ASSEMBLIES. 

1. The Offence, 1675. 

2. Duties of the Maghteaey, 1678. 

3. Aiding and Amklng the Coutahidary, 1680. 

4. Indictment, 1680. 

5. Ecldence, 1681. 

6. Injarles to Property. — See Malicious In- 

JUEIES TO Property, supra, cols. 1427, 
et seq. 

1. The Offence. 

Biot — ^What is.]— A riot is a disturbance of 
the peace by three persons at the least, ■who, 
with an intent to help one another against any 
person who opposes them in the execution of 
some enterprise, w'hether lawful or unlawful, 
actually execute that enterprise in such a violent 
and turbulent manner as to alarm firm and 
courageous persons in the neighbourhood. Ileg, 
V. Graham, 16 Cox, C. C. 420. 

There is no Tight of public meeting in any 
public thoroughfare or public place of resort 
analogous to a public thoroughfaie. A public 
meeting held at a place of public resort after the 
publication of a notice by a competent authority 
prohibiting the meeting is not rendered unlawful 
merely by reason of such publication. Whether 
persons are guilty of paiticipating in a riotous 
assembly depends on whether they with others 
following them approached a place of public 
resort with the intention of holding a meeting 
there come what might, or merely approached it 
with the intention of requesting to be allowed to 
hold a meeting there, and of departing if their 
request wms refused. If pei sons head a mob with 
the intention of getting to the place of public 
resort if they can, and by so doing endanger the 
public peace and alarm rca*^ enable persons, the 
jury may find them guilty of rioting. Ih. 

The principals and seconds in a prize fight 
cannot he indicted either for a riot or an affiay 
where the fight takes place at a distance from 
any public highway, and being at an end when 
the constables arrive, the parties jield on being 
required to do so. II g, v. Hunt, 1 Cox, C. C. 
177. 

Compensation for.] — H undred. 

Beading Proclamation, Effect of.]— If, in 

reading the proclamation fiom the Biot Act, 
the magistrate omits id read the words “ God 
save the King,” at the end of it, persons remain- 
ing together for an hour after such reading of 
the proclamation could not be capitally con- 
victed under 1 Geo. 1, stat. 2, c. 5, S. 1. v. 


If the proclamation is read seveial times, the 
hour is to be computed from the first reading. 
Pe,c V. irooleoeh, 5 Car. & P. 516. 

A riot is not the less a riot, nor is an illegal 
meeting the less an illeeml meeting, because the 
proclamation from the Biot Act has not been 
read, the effect of that proclamation being to 
make the parties guilty of a transportable offence 
if they do not disperse writlim an hour ; but if 
that proclamation is not read, the common law- 
offence remains, which is a misdemeanour. Mew 
V, Fnrney, 6 Car. & P. 81. 

Without any proclamation at all, if a meeting 
is illegal, a party who attends it, knowing it to 
be so, is guilty of an offence. Ih. 

Unlawful Assemblies — What are.] — Any as- 
sembly of persons attended with circumstances' 
calculated to excite alarm, is an unlawful assem- 
bly. Meg. V. JVealc, 9 Car. & P. 431. 

If parties assemble together for a purpose^ 
w’hich, if executed, would make them riotous ; 
but, having assembled, they do nothing, and 
separate without carrying their purpose into* 
effect, this is an unla\vful assembly. Mex v^ 
Dirt, 5 Oar. & P. 154. 

An unlawful assembly is an assembly of 
persons with the intention of carrying out any 
common purpose, lawful or unlawfful, in such a 
manner as to give firm and courageous persons- 
in the neighbourhood of such assembly ground 
to apprehend a breach of the peace in conse- 
quence of it. Meg. v. Graham, 16 Cox, C. C.. 
420. 

A meeting called to adopt preparatory mea- 
sures for holding a national convention, is an 
illegal meeting. Mig. v. Forney, 6 Car. & P. 81. 

Although a man may arm himself and his 
friends for the defence of the possession of his 
house against such as tin eaten to make an iin- 
lawiul entry, he cannot lawfully do the same in 
defence of his close, Mex v. Many or (^Mkhop)y 
1 Buss. C. & M. 570. 

If there is such an assembly that there wmtild 
have been a riot if the parties had carried their 
pmpose into effect, this is within 1 Geo. 1, stat. 2,. 
c. 1, s. 1 ; and w^hether there was a cessation or 
not, is a question for the jury. Mex v. Woolcocltf. 
5 Car. & P. 516. 

Any meeting assembled under such circum- 
stances as, according to the opinion of rational’ 
and firm men, aie likely to produce danger ta 
the tranquillity and peace of the neighbourhood, 
is an unlaw-ful assembly ; and, in viewing this, 
question, the juiy should take into their con- 
sideration the hour at w-hich the parties meet,, 
and the language used by the persons assembled,, 
and by those wdio addressed them, and then con- 
sider whether firm and rational men, having 
their families and property there, would have 
rea-^onable ground to fear a breach ol the peace ; 
as the alarm must not be merely such as wouki 
frighten any foolish or timid person, but must 
be such as would alarm persons of reasonable 
firmness and courage. Meg. v, Yinee^it, 9 Gar. & 
P. 91. 

An assembly of great numbers of persons,, 
w’hich, from its general appearance and accom- 
panying circumstances, is calculated to excite 
terror, alarm, and constei nation, is generally 
criminal and unlaw-ful. Mex v. Hunt, 1 Buss. 
0. k M. 570. See Mex v. Ilmt, 3 B. & Aid. 5^6 ; 
22 B. B, 485. 

, If persons assemble to obstruct the plficew Df 
SWf ^11 so ass^3hl?Hug aw guite 
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lawful assembly, whether a riot takes place or | that same meeting is s<') coinie(‘ted in point ot 


not. Heg. v. 3IrXa lighten, 1-1 Cox, G. C. 57G. circumstances with a sub-vopicnt nut, that you 


The inarch of nine men carrying with them cannot reasonably sever the hitter from the in- 
musical instruments, upon a Sunday through the citement that was used, those who incited are 


public streets of a town (in which town proces- guilty of the liot, altho'igU they are not pre- 
sions other than those of her Majesty's naval, sent when it occurs. Jteg. w t^harpe, B Cox, 


military, and volunteer forces are prohibited C. C. 2S8. 


from taking place on Sumlay, if accompanied by 
instrumental music') is no evidenoe of an unlaw- 


And all persons who join an assembly of this 
kind, disregarding its probable effect, and the 


fill assembly (although the so maiching is calcu- alarm and consteination that aic likely to eiiKue, 
lated to aiul does excite others to the commission and all who give countenance and support to it, 


of a breacli of the jieace) if such men did not arc criminal parties, lie J ford \\Birleg,% Btaik 
know that their acts weie calculated to lead to 76. 


a breach of the peace. 11 eg. v. GG Ij. 

T, 297 ; 17 Cox, G. 0. 183 ; 5G J. P. 375. Indictment— Statute— Misdemeanour at Com- 

mon Law.] — Two men weie convicted upon an 
No Intention of carrying out Purpose Unlaw- indictment which averred that they “ unlaw- 
fully.] — The appellants assembled with others fully and riotously did asseuibie, and unlawfully, 


for a lawful purpose, and with no intention of riotousljT-, and with force, demolish and imll down 
carrying it out unlawfully, but with the know- the house of W., and pull down and scatter a 
ledge that their assembly would be opposed, and rick of hay of W. ” : — Held, that u])on the hypo- 
with good reason to suppose that a breach of the thesis that they had deuiolislied I lie house, not 
peace would be committed by those who opposed feloniously, but in the assertion of a supposed 
it : — Held, that they could not be rightl}^ con- right, the indictment could be sustained as for a 


victed of an unlawful assembly. Beatty v. GllU misdemeanour at common law; tliat i^, for a rict 


lanh.^, 51 L. J., M. C. 117 : 9 Q. B. B. .308; 


with a statement of the demolition of the house 


L. T. 194 ; 31 W. R. 275 ; 15 Cox, C. C. 138 ; 46 as matter of aggravation. Bey. v. (’a^eg. Ir. E. 8 
J. P. 789. C. L. 408. 

A. B. and S., members of the Salvation Arm}", 


led a crowd by a circuitous loute through certain 


• Affray.] — An indictment for an affray 


of the streets of the town of H., to the meeting- which does not aver that the affray toi>k phice in 
house of the army, 8. diuing the maich blowing a public street or highway is bad, and, upmi error 
the cornet loudly and in a discordant manner, bi ought, ’will be quashed after veuhet. Reg. v. 
and A. and B. marching wdth him singing hymns, O^yedl, Ir. Pi.. 6 G. L. 1. 
beating time, and shouting loudly ‘‘ Alleluia,” 

and other expressions. Several of the inhabit- Illegal Training and Drilling.] — A cmint in 
ants of the streets through which they passed an indictment, under (50 (ieo. 3 1 Geo. 4, c. 1, 

were disturbed by the loud and discordant noises, the Ist section of which prohibits assemblies of 
but there were not more than fifteen members of persons for the pin pose of unlawfully practising 
the Salvation Army present, much of the noise military exercise, and then goes on to impose a 
being caused by a mob of 400 or 500 persons penalty on all persons wlio shall tiain or drill 
follo'wing them and hostile to their proceeiliiigs. any other persons, or who sh.iil be trained or 
Information having been pieferred against A. B. drilLd, is not bail for dujdieity, though it charges 
and S. under a local act, by which a jienalty was the offence wdiich is piuhihiteil, and tlie offence 


imposed on any peisoii •who should “ make, i for which a penalty is imposci I Reg. v. Hunt, 
excite, or join in any brawl, or otherwise disturb | 8 Gox, G. C, 215.* See (tog arty v. R*y.. 3 Cox, 


excite, or join in any brawl, or otherwise disturb 8 Gox, G, 
the public peace,” it was found as a fact that C. C. 3uG. 
they had distuibed tlie public peace and they 
were convicted ; — Held, on a case stated, that 
there 'v-ais no evidence of the offence charged 2. 

upon which the defendants could be riirbtly con- 
victed under the act of disturbing the public General 


Dutijcs of the Maolstracy. 


Generally.] — A magistrate culled upon to sup- 


peace, and that the coniictioii must be quashed, press a liot is required by law to do all hi* knows 


Beaty v. Glenhter, 51 L. T. 3U4. 


Whether Presence is Essential. ] — On an indict- 
ment for a riot, persons are not liable merely on 
account of their having been pieseiit and among 


to be in his power tbit ran leusouably be ex- 
pected fiom a man of hnnevty ami of oidiiiary 
Onanindict- prudence, firmness, and artivity, uiuier tht* cir- 
)le merely on cunistanees. Mere honesty of iiitnition Is no 
,t and among defence, if be fads in his duty. Re,e v. Pituiey, 


the mob, even although they had the power of 8 B. cY Ad. 91G : 5 Gar. A P. 251, 


preventing it, unless they by word or act helped, | Nor will it be a defence (hat hc‘ actcil upon the 


incited, or encouraged it. Rey.Y. Atkinson, 11 [best profcbsionul advice that could be obtameci, 


Cox, 0. C. 330. I on legal and military points, if his conduct lias 

All those who assemble themselves together | been faulty in point of Liw . Jh. 
with an intent even to commit a trespass, the If, on a riot taking ]>la<‘e. a magistrate neither 
execution wiiereof eauses a felony to be com- reads the proclamation from the liiot Act* nor 
mitted, and continue together abetting one restrains nor apprehends the rioteis, nor gIveA 
another till they have actually put their design any order to fire on them, nor makes any ii«e of ' 
into execution, and also all those wiio are pre- a military force under his command, this isprlinft 
sent wiien a felony is committed, and abet the facie evitlence of a criminal neglect of duty ia 
doing of it, are principals in the felony. Reg. v. him ; ami it is no answer to the limrge for him 
Howell, 9 Car. AP. 437. to say that he wms afraid, unless his fear a«»e 

If persons are assembled together to the niim- from such danger as would affect a ftnn mm ; 
ber of three or more, and speeches are made to and if, rather tlian appreliend the rtolerStliis 
those persons to excite and inflame them, with a care W’as for himself, this In also neglect* 
yiew to incite them to acts of violence, anti if Kimnett 5 Car. & F. 282. n. 
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CEIMINAL LAW— 

Not bound to Head Constables.] — In suppress- 
ing a riot, he is not bound to head the special 
constables, or to arrange and max'dial them ; this 
is the duty of the chief constables It x y. 
Phiney, 3 B. & Ad. 94G ; o Car. <5c P. 254. 

Calling out Special Constables.] — Magistrates 
are not criminally answerable for not having 
called out special constables, and compelled them 
to act pursuant to 1 & 2 Will. 4, c. 41, unless it 
is proved that information was laid before them, 
on oath, of a riot having occurred or being ex- 
pected. Ih. 

Calling out Posse Comitatus,] — magistrate 
is not chargeable with neglect of duty for not 
haying called out the posse comitatus in case of 
a riot, if he has given the king’s subjects reason- 
able and timely warning to come to his assist- 
ance. li. 

Calling out Soldiers,] — A magistrate who calls 
upon soldiers to attack a mob and suppress a riot 
is not bound to go with them ; it is enough if he 
gives them his authority. Ih. 

A magistrate may assemble all the king’s sub- 
jects to quell a riot, and may call in the soldiers, 
who are subjects, and may act as such ; but this 
should be done with great caution. Ite^G v. Ken- 
mtt, 5 Car, & P. 282, n. 

Mode of Dispersing Assembly. ]--It is not only 
lawful for magistrates to d sperse an unlaw^ful 
assembly, even when no liot has occurred ; but 
if they do not do so, and are guilty of criminal 
negligence in not putting down any unlaw'ful 
assembly, they are liable to be prosecuted for a 
breach of their duty. Meg. v. Male, 9 Car. & P. 
431. 

The mode of dispersing an unlawful assembly 
may be very different according to the circum- 
stances attending it in each particular case ; and 
an unlawful assembly may be so far verging to- 
'wards a riot that it may be the bounderi duty of 
the magistrates to take immediate steps to dis- 
perse the assembly; and there may be cases where 
the magistrates will be bound to use force to dis- 
perse an unlawful assembly. Ih. 

At the time of a riot, a magistrate may repel 
force by force, before the reading of the procla- 
mation from the Biot Act. Me.v v. Ke 7 metL 5 
Car. & P. 282, n. 

A magistrate is not justified in forcibly dis- 
persing a meeting upon the ground merely that 
iic believes, and has reasonable and probable 
^•grounds for believing, that the meeting was 
weld with an unlawful intent, unless the meetinc^ 
be m Itself unlawful ; and a plea iustifyino- an 
assault, upon the gi-ound that it was commrtted 
by a magistrate in the dispersion of a meetmo- 
must either allege as a fact that the meetingwas 
unlawful, or must state facts from which its un- 
lawfulness can be inferred. O'Aelli/ r. STarvei/, i 

L- Ir. 103 ; 15 Cox, C. C. 435, 

meeting is engaged in no unlawful 
the magistrate believes on reason- i 
able gi ounds that there would be a breach of the £ 
peace if the meeting continued, he is justified in i 
teking stops to stop and disperse the meeting. I 

even t! ^ magistrates, constables, and ' 
ng the offenders ; and if they cannot otherwise f 
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■ 3. AiDixa AND Assisting the Coksfabu- 

^ LAKY. 

> 

Eefusing to Assist.]— To support an in{li<‘t- 
nient against a person for refusing to aid and 
assist a constable in the execution of his duty in 
j quelling a riot, it is necessary to prove — first, 
r that the constable saw a breach of the peace 
L committed ; secondly, that there was a reasonable 
: necessity for calling on the defendant for his 
, assistance ; and thirdly, that when duly called 
. upon to assist the constable, the defendant, with- 
out any physical impossibility, or lawful excuse, 
refused to do so ; and in such a case it is no 
1 ground of defence that from the number of 
] rioters the single aid of the defendant would not 
: have been of any use. Meg. v. Brown, Car. k 

■ M. 314, See Beq. v. SlierUeh, 35 L. J., M. G. 

■ 92 ; L. B. 1 0. C. 20 ; 12 Jur. (N.S.) 120 ; 13 
L. T. 623 ; 14 W. B. 288 ; 10 Cox, C. 0, 170. 

; Extent of Protection.]— A person charged to 
' aid a constable, and who does so, is protected 
’ eundo. morando et redeundo. Beg. v. Pkelvs, 
Car. k M. 180, 

; 4. Indictment. 

Eorm of.] — If an indictment on 1 Geo, 1, stat. 
2, c. 5, s. 1, for remaining assembled one hour 
after proclamatjon, in setting out the proclama- 
r tion omits the^ woids of the reign of,” which 
[ vrere contained in the proclamation read by the 
: magistrate— this is a variance (but amendable 
[ under 14 k 15 Viet. c. 100, s. 24). Bex v. 

[ Woolcocli, 5 Car. k P. 516. 

^ Twelve persons were indicted for a riot and 
, assaulting J. W. The indictment did not con- 
clude in terrorem populi. Several of the 
• defendants had been convicted, and, at an 
, ensuing asswe, at which the remaining defen- 
dants were tried, there was evidence that they 
had joined in the riot, but there was no proof 
’ of any assault, except the words “ po. se,” and 
“guilty,” written on the indictment, over the 
names of the convicted defendants Held, that 
this was no proof of an assault as against the 
present defendants, and that they could not be 
convicted of the riot only, as the indictment did 
not conclude in terrorem populi. Bex v, 
IlugJwff, 4 Car. k P. 373. But see 14 k 15 Viet, 
c. 100, s. 24. 

If persons are charged with a riot, and cutting 
down fences, and the indictment does not con- 
clude in terrorem populi, they cannot on that 
indictment be convicted of a riot, but may be 
convicted of an unlawful assemblv. Bex v, 
ar, 4 Car. & P. 138. 

An indictment on 1 Geo. 1, stat. 2, c. 5, s. 1, 
for remaining assembled one hour after procla- 
mation made, need not charge the original riot 
to have been in terrorem populi. Bex Y.Jame,% 

5 Car. k P. 153. 

1 Two Counts— Finding of Grand Jury.] — An 

indictment containing two counts, one for a riot 
pd the other for an assault, found by the grand 
]ury, a true bill as to the assault and ignoramus 
as to the riot, is good. Bex v. FieUhouse, Cowp. 


Abatement by Death.]— If four are indicted 
for a not, and two die before trial, and two are 
guilty, judgment will not be arreted. 
Bex y.BcoU, 2 Burr, 1202 ; 1 W. Bb 300, 


f 
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5. Evidence. 

Presence.] — On an indictment for a riot, tlie 
parties charged must be pioved to have been 
prehen t before the fact of the not can be given 
in evidence. y. uViahoLs' dl 1 Lewm, 0, C. 

300. 

But it has since been held that the prosecutor 
is entitled to prove the acts of any of the rioters 
before he connects the others with the riot. 

V. Cooper^ 1 Buss. C. k. M. 585. 


VIL AGAINST PUBLIC 3I0RALS 
AND POLICE, 

A. BIGAMY. 

1. Tali (lit y of ^farriages, 1G81. 

S. Mari' tages Abroad^ 1684. 

3. Absence or Death of Parties, 1685. 

4. Where Triable, 1688. 

5. Indictment, 1688. 

6. Evidence and Witnesses, 1689. 

1, Validity oe Maeeiages. 


Icon entitled to. The false name was given to 
the ofBciating clergyman without any intention 
to mislead; nor did any individual having an 
interest in the marriage appear to have been 
deceived: — Held, that the marriage was void. 
It might have been otherwise, if (without any 
fraudulent intent) there had been only a partial 
variation of the name, or the atldition or sup- 
pression of one Christian name, or the name had 
been one which the party had ever used or been 
known by. Ilex v. Tibshelf, 1 B. & Ad. 190 ; 8 
L. J. (O.S.) M. C. 120. 

To render a marriage invalid within 4 Geo. 4, 
c. 76, s. 22, which enacts, “ that if any person 
shall knowingly and wilfully intermarry without 
the publication of banns, the marriage of such 
persons shall be null and void,” it must be con- 
tracted by both parties with a knowledge that 
no due publication has taken place ; and, there- 
fore, where the intended husband procured the 
banns to be published in a Christian and sur- 
name which the woman had never borne, but she 
did not know that fact until alter the solemni- 
zation of the marriage, the marriage was valid. 
Rex V. Wroxton, 1 N. A M. 712 ; 4 B. k Ad. 
640 ; 2 L. J., M. C. 64. 


By Banns — ISTon-residence.] — If the first mar- 
riage was by banns, it is no objection that the 
parties did not reside in the parish where the 
banns were published, and the marriage cele- 
brated. Bex V. Mind, B. k B. 253 ; 15 B. B. 740, 


Solemnization after Three Months.] — 

The due publication of banns was completed on 
1st July, the marriage taking place on 1st Octo- 
ber following. Marriages by banns are required 
to be solemnized within three months after the 
complete publication of banns : — Held, that the 
marriage W’as valid, it not being found that the 
parties knowingly and wilfully intermarried 
without due publication of banns. Beg, v. 
Clarhe. 16 L. T. 429; 15 W. B. 796; lO'Cox, 
C. C. 474. 


Bictitions Hame.] — Semblc, that assuming a 
Betitiouh name upon the becond marriage will not 
prevent the offence from being compiete. Bex 
V. Allison, B. k B. 109. 

And if the piisoner has written dowm the 
names for the publication of the banns, he is 
preclndetl from saying that the wamian was not 
knowm by the name he delivered in. and that she 
was not rightly described by that name in the 
indictment. Bex v. Mdwards, B. B. 283. 

On an indictment against a man for bigamy, 
it appeared that, for the purpose of conceal- 
ment, the second wife was married by a name 
by wiiich she had never been known : — Held, 
that this was no answer to the charge, although, 
if the first marriage had taken place under .such 
circumstances, that wmuld have been thereby 
rendered void, Bex v. Benson, 5 Car. & P. 412! 

A man, having a wife living, wms married to 
another woman in the presence of the registrar, 
describing him.self not as Edwmrd Bea, his true 
name, but as Beniamin Bea. There w'as no evi- 
dence to show that the second wife knew that 
his Christian name w^as misdescribed : — Held, 
that he w^as guilty of bigamy. Beg. v. Bea, 41 
L. J., M. C. 92 ; L, E. 1 C. C. 305 ; 26 L. T. 
484 ; 20 W. E. 632 ; 12 Cox, 0. C. 190. 

In the publication of banns in 1817, a woman 
named Mary Hodgkinson was called White, a 
aumame entered by mistake in the register of her 
baprism, but which she had never gone by or 


Valid Marriage rendered Void.] — A marriage, 
wiiich woukl have been void by 26 Geu. 2, c. 33, 
and had once been rendered valid by 3 Geo. 4, 
c. 75, s. 2, cannot be subsequently rendered invalid 
by the marriage of either of the parties, during 
the life of the other, with a third peison. B(x 
V. St, John Deljiihe, 2 B. &: Ad. 226 ; 9 L. J. 
(O.s.) M. C. 79. 


Marriage within Prohibited Degrees.] — ^tVhen 
a person, already bound by an existing marriage, 
goes thiongh with another person a form of 
iiiariiaae know'ii to and rect-vunised by the law as 
capable of producing a lalid inaniage, for the 
purpose of a pretended and fictitious marriage, 
such peison is guilty of bigamy, nol withstanding 
any special circumstances wiucii, iudependtiitly 
of the bigamous character of the niariiage, may 
constitute a legal driability in the piutu's, or 
make the form of niarriage iesoite<l to imqqilit*- 
ablc to their case. Btg. v. Allen, 41 L. 4., M. V, 
97 ; L. B. 1 C. i\ 367 26 L. T. GtH ; 20 W. B. 

756 ; 12 Cox, i\ C. 193. 

A man having a wife living, iveiit through the 
ceremony of marriage with another woi can . w'ho 
was w'llhin the prohibited degrees of afiiinty ; so 
that the seeond man iage, even if not bigamous, 
wauild have been void umliT 5 A <> Will, I, 
c. 54, s, 2 : — Held, that he was guil^^ t»f bigamv, 
Ih. ' ^ ^ 

The 5 & 6 Will. 4, c. 51, rendeis abstiutcly 
void all marriages solemnized after tlic time of 
its passing betw een peiM>ns within the prohibited 
ili'gries, and wiiich w'ere pre\imisly voiilabh^ only 
I by sentence of the Ecclesiastical Cmnt pr«i- 
nounced during the life of both parties. Reg, \\ 
(Itadwieh. 11 Q. B. 173; 17 L. J., M, C.‘ 33 ; 

1 12 Jur. 174 ; 2 Ct>x, C. C. 38L 
i Therefore, a marriage with deceased wife's 
sister contracted after the passing of that act is 
absolutely void. Ih. 

A., a married woman, in the lifetime of her 
husband, married B., who was a widower, B. 
having been the husband of A.'s deceased sister : 
— Held, that this wa.s bigamy in A., and that the 
circumstance that the marriage of A. anti B, 
would have been wholly void under 5 & 6 Will, 4, 
c. 54, s. 2, even if A. Iiad been unmarried, mad© 
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no difEerence. Rea. t. Brawn, 1 Car. & K. 144 ; tenclent registrar, and that it was correct :— Held, 

1 Cox C. C, 33. that the document was admissible as an examined 

’ copy or extract from the supenriteuderit regis- 

Minors — Consent of Parents.] — The marriage trar’sbook, under 14 & 15 Yict. c. 99, s. 14, and 
of a minor by licence without the consent re- was therefore good evidence of the due regislra- 
qulred by 4 Geo. 4, c. 75, s. 16, is valid. Bex v. tion of the chapel. Ih. 

Birmiriffham, 2 M. & Ry. 230 ; 8 B. & C. 29 ; 6 Proof of a marriage before the registrar, 
L. J. (O.s.) M. C. 67. Bo under 6 & 7 Will. 4, although in a chapel not regularly licensed and 
c. 85, S.25. registered, is sufficient. B g, v. Tihon^ 1 F. &F* 

It is not necessary on a prosecution for bigamy 54. 
for a subsequent marriage of a minor, to prove Proof of a marriage in a chapel in the pre- 
the consent of the parent to the first marriage, sence of the registrar of the district and two 


Beg. V. Cla/li^ 2 Cox, C. C. 183. 


witnesses, is sufficient without proving that the 


By 9 Geo. 2, c. 11 (Irish), the marriage of a chapel was registered. Beg. v. Cradoch/d k. 
minor without consent is void ; hut if no suit be F. 837. 

commenced within one year after the marriage, Upon an indictment for bigamy, it api>earecl 
it shall be good. Therefore, where it appeared in that the prisoner was married to his first wife in 
a case of bigamy that the first marriage was cele- a place which had been registered pursuant to 
brated in Ireland by licence, when the prisoner 6 7 Will. 4, c. 85. It was proved that notice 

was a minor, without his father’s consent : — of the marriage had been given to the superin- 
Held, that it was no defence, as more than a year tendont registrar ; but that notice was not pro- 
had elapsed from the time of the marriage. Bex duced by him. The registers of the marriage 


V. Jaevhs, 1 M. C. C, 140. 

Of Marriages Abroad.] — See infra, next col. 
In Chapels and Licensed Places — Proof. ]- 


and of the building were, however, produced and 
read. It was objected that there ought to have 
been further evidence that due notice was given 
to the superintendent legistrar ; that he issued 
his certi^cate thereon, and that the marriage was. 


Upon an indictment for bigamy it was proved celebrated in the building specified in that notice 
that the first marriage was solemnized, not in the and certificate : — Held, that the evidence given 
parish church of the parish but in a chamber in proved a sufficient prima facie case, and that the 
a building a few yards from the church, while conviction was right. Beg. v. Halves^ 1 Uen. C. 
the church was under repair. It was further C. 270 ; 2 Cox, C. C. 432. ' 


proved that divine service had several times been 
performed in this building : — Held, that the 
building must be presumed to have been licensed, 
and therefore the first marriage was valid, and 
the man was properly convicted of bigamy. 


Comjyare cases sub-tit. Husband and Wife. 

2. MARRiAaES Abroad. 

Law of Place where Marriage Solemnized.]— 


Beg. V. Ceessivell, 4,5 L. J., M. C. 77 ; 1 Q. B. D. pjpon a trial for bigamy, the evidence on the 
446 ; 33 L. T. 760 ; 24 Vi . E. 281 ; 13 Cox, C. C. of the crown to establish the alleged biga- 
126. mous marriage proved that the ceremonv took 

Where the first mairiage was solemnized in a pi^ce in an American state ; that both the parties 
chapel, it was riecessaiy to show either that the ^.gie British subjects, piufessmg the Homan 
chapel was one in which banns bad been usually Catholic religion ; that the ceremony was per- 
published before 26 Geo. 3, c. 33, or that the formed by Homan Catholic priests lu a Roman 
chapel was built and consecrated after that act, Catholic chinch, after publication of banns, and 
and before 6 Geo. 4, c. 92 ; and proof that mar- that the parties aftei wards cohabited. Ko evi- 
riages had been solemnized there for the last lienee was given, either by the ciown or the? 
twenty years was not sufficient for this purpose. pri«oner, of the law of the state where the mar- 
^ ^ ^ riage i\as solemnized : — Held, that the evidence 

1 he pnsoner was convicted on an indictment was sufficient to sustain a conviction. Beg.Y. 
for bigamy. It was allepl that the first mar- 4 L. R. Ir. 497 ; 14 Cox, C. C. 308. 

nage took place m a dissenting chapel duly indictment for bigamy everything re- 

licensed for maiiiages, and a witness was called i^^ting to the first marriage must be proved 
who proved that he was picscnt at the maiiiage, strictly; and evidence of a mariiage in Scotland 
that It took place m the dissenting chapel m tiie ^y a Roman Catholic priest, who has previously 
presence of the registiar,^ that the entry cf the peiformed similar ceremonies there, will not 
marriage in the icgistiai ^ was signed by without due proof of what the law as to 

^ ^ ^ marriage is, although the pnsoner may have 

that the parties aftei wauls lived tog ther as admitted that he was, in fact, married in Bcotiand. 

husband and wife for some years :--Held, first, 13 c. 0. 178. 

that the parol testimony of the witness suffi- 

ciently pioved the fact of marriage. Beg. v. Marriage in Ireland— Validity.]— The mar- 
Mamaaring, Dears. & B. 132 ; 26 L. J., M. C. riage of a Protestant in Ireland to a Roman 
10; 2 Jur. (N.s.) 1236; 5 W. H. 119; 7 Cox, Catholic, by a Roman Catholic priest, is void, by 

11 ^ 1 (Irish). Bex v. Siuiderland, 2 

Held, secondly, that there wasprima facie evi- Lewin, C. C. 109. 
dence that the chapel was duly legistered, and A. was married to B., according to the rites of 
was a place in which marriages might legally be the Established Church, in 1858. and in April, 

soletnnizcd. Ik ^ I860, during the lifetime of B., he was married to 

A witness piodiiced a certificate, under the B. in a Roman Catholic church in Dublin. B. 
hand of xhe supmlntcnderit registrar, of the fact knew A. six months previously to the marriage* 
that the chapel had been duly registered. It and believed him to be a Roman Oathehe. He 
did not puipoi't to be a copy or an extract, but told B. that he was a Roman qathoUo. He had 
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morning, 1864. The jury found that A. was a 
professing Protestant within twelve months pre- 
Yiously to the m irrlage, and that he had h *id 
himself out as a Rom^u Catholic to the clergy- 
man who married him, and had told the wonuin 
he was a Konian Catholic, and the jiiiy convicted 
him of b'gimy : — Held, that he was wiongly 
convicted, i? y. v. FatuOniq, 17 Ir. C. L. It. 289 ; 
14 W. R. 701 ; 10 Cox, C. V. 411. 

In Ireland, the marriage of two Roman Catholics 
by a Roman Catholic priest i^ good; and if a 
person at the time of such niarri age declares him- 
self to be a Roman Catholic, and th 3 woman is a 
Roman Catholic, this is a good marriage as 
against him ; and if he is afcerwarls tried for 
bigamy on this marriage (he hiving been before 
marric 1 to another wdlc, who was still alive), he 
will not be allowed to set up his supposed Pro- 
testantism as a defence to the charge. Ilea v 
Onjill, !) Car. & I*. 80. 

Proof of.] — To prove a marriage of two 

Roman Catholics in Ireland, evidence was givsen 
that the Rev. W. O’S. (who officiated) acted as a 
Roman Catholic priest, and that the marriage (as 
was usual) took place at his house, and he asked 
the parties if they were Roman Catholics, and 
that they said they were so ; that part of the 
cere nony was in English and part in Latin ; and 
that having asked the man if he would take the 
woman as his wife, and the woman if she would 
take the man as her husband, and each having 
answered in the affirmative, he pronounced them 
married : — Held, sufficient. Ib, 

Marriage in Scotland— Validity.]— For what 
is necessary to constitute a valid marriage in 
Bcotland. see Bex v. Graham^ 2 Lew in, C. C. 97; 
Balrymjile v. Balrymjple.^ Hagg. Cons R. 54. 

A., a subject of her Majesty, and resident in 
England, was married in Bcotland, according to 
the law of Scotland. He subsequently married 
again in the same country, and according to 
the same law, his first wife being alive. Both 
wives, at the rime of their marriage, were resi- 
dent in England ; — Held, that he had committed 
an offence agiinst 9 Geo. 4, c. 81, s. 22. Bea. v. 

Tv /-i i TT -r r 


victed. In 1879 he married C., and in 1880, C. 
being then alive, he married D. Aftei’Wards, 
upon a charge of bigamy in marrying I)., 0* 
being then alive, W. was convicte 1. if being held 
by the presiding judge that thei c‘ wa^ no evidence- 
that A. was alive wl mu W. married orthat 
the marriage with C. was invalid by i-eason of A. 
being then alive : — Hrid, tlmt the conviction 
could not be sustiiiie I, as the (piestioii should 
have been left to the jury whether upon the above 
facts A. was alive or not when \V. marriel C. 
Rpq. V. WdUlure, .50 L. J , M. ( ’ 57 : (> Q. B. D. 
36i) ; 41 L. T. 222 ; 29 W. R. 479 : 14 Ckix, C. 0, 
541 ; 45 J. P. 875. 

On a trial for bigamy, it was proved that the 
prisoner married A. in LS86, left him in 1848, and 
married again in 1817. ‘Notliing was heard of A. 
after the prisoner left liim, nor was any evidence 
given of his age : — Held, that theie was no pre- 
sumption of law, cither in favour c»f or against 
the continuance of A.’s life up to ls47 ; but that 
itivas a question for the jury, as a matter of fact,, 
whether or not A. ivas ahve at the date of the 
second marriage in 1847. i^v/. v. Lumleih 38 
L. J., M. C, 80 ; L. R. 1 C. C. 190 ; 20 L. T.‘454 
17 W. R.685 ; 11 Cox. 0. C. 271. 

In 1868 the ])iisoner mairied his first wrife, 
lived with her about a week, and then left her^ 
It was not pioved that lie hid since seen her. In 
1867 he married another woman, his first wife 
being then alive. C)n the tiuil ot an indictment 
for bigamy, the judge told the juiy that they 
must be satisfied tha^ tlio jnisunei knew that his 
first wife wms ahve at the time of the second 
marriage: — Held, that the diiectitm was right. 
lUg. V. Jone.s, 21 L. T. 890 ; 11 Cox, C C. 358. 

Where no evidence wa'- gnen on either sale as. 
to his knowdedgo that his wife wm-^ alive, but it 
w’as pu'ovedthat they had -'eparateil by aereoment 
in 1848, and in 1^57 he produced her at a trial 
in wiiich he w’as interested • — Held, that it was 
for the jury to say whetlna' tluue was an absence- 
of knowiedge on his juut that bis wife was alive 
in 1855, the date of th • sccoiui muiriage. Meg. 
v. 1 F. A F. rdO. 


an oltence agimst 9 Geo. 4, c. 81, s. 22. Beg. v. ! Presumption of Continuation of Cohabitation.) 

Dears. C. 0. 047 ; 25 L. J., 5L C. 72:1 — The prisoner w as convicted of bm.unv. It wms 
2 Jur. (N.s.) 428 ; 4 W. R. 482 ; 7 Cox,C. C. 103. i proved that he had mairud W. in Is0,5*. aiuihvixl 


Proof of.] — On a trial for bigamy a w*oman 

was called as a witness, wiio stated that she wms 
present at a ceremony performed in a private 
house in Scotland, by a ministerof some religious 
denomination ; that she herself waas man ietl in 
the same wm^q and that parties always married 
in Bcotland in private houses .-—Held, that she 
was not a competent witness to jirove the law' of 
Scotland as to marriage, and that her evidence 
did not prove the fact of a marriage. Beg. v. 
Boreg, Dears. C. C. 32 ; 22 L. J., M. C. 19: 17 
Jur. 120 ; 1 W. R. 4t) ; 6 Cox, C. C. 88. 

Cempare eases sub-tit. Husbakd xiXB 5 Cife 
— INTEBISTATIOXAL LAW. s 

I 

3. Absence or Death op Parties. I 

Ctuestion for Jury — Knowledge of Prisoner.] 

It is a question for the jury whether the prisoner 
knew that his first wife was alive. Bea. v. JDaiie 
1 F. & F. 828. 

In 1864 W. married A. In 1868 he was charged 
With bigamy in marrying B. in 1868, his wife A. 
then alive, and was on such charge con- 


proved that he had mairnd W. ni Is6,5. aiuihvtxl 
with her after the marr.auc\ luit b>r hew' long 
W’as not known ; tli.it in I8s2, W. being still 
alive, he had u<,tiic through the feiin ot marriage 
with another wo nan, but tin re was n » eviticnee 
as to the }>rison“r and W. haiinj, Oktr s^qurated, 
or as to wiien, if sepaiatul, they last saw etch 
other: — Held, that the pn-miei w.ih injhtlvecm- 
victed. B^g. v. ./<ne*.s, 52 1.. J., M. C. 96; J1 
Q. B. D. 1U8 ; 48 L, T. ItiS ; 81 W. ll. ; L> 
Cox, C. C. 284 ; 47 J. P. 585. 

Whether Prisoner must use Means of Acg.niiiiig: 
KnowIedge._j — A waman w.is inunjoU'd on jia 
lulictment for bigimy. It appi.a.d that her 
first husband h.id ]>e«.n coiitmualiy absent from 
her for seven years next ptceaaling the scroll I 
marriage ; on winch occasion she rcpixseiitcii 
herself as a single woman, anr! was married by 
her maiden name, Tne jury being askoil to con- 
sider whether she kn *\v her husbiml to he alive 
at the time of the second niaiiiagc : an I if not* 
whether she had the means of ac |iiirliig t .a*, 
knowdrdge, found tint they had no evidence of 
Iier knowledge, but the jury were of opt ilmi that 
she hatl the means of m pirbig k!iowl«lg« if 4io 
had chosen to make of them llo!4 tlnit- 
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upon that finding the conyiction. cohld not he i married a second time, within seven years of his 
sustained. Reg, v. Bnggs, Dears, k B. 98 ; 26 last having heard of or seen his first wife. Reg. 
L. J., M. G. 7 ; 2 Jur. Ck\S.) 1195 ; 5 W, R. 53 ; v. Bennett, U Cox, C. 0. 45. 

7 Cox G. 0. 175. Bemble, that, however reasonable such a belief 

’ ‘ * ‘ may be. it can only be used in mitigation of 

Onus of Proof. ] — Whether evidence is necessary punishment after conviction. I h, 
on the part of the prosecution to show that the It is a good defence to an indictment for 
prisoner married, knowing his second wife to be bigamy that the prisoner at the time of the 
alive, depends upon the particular facts of each second marriage honestly and bon^ fide believed 
case. Reg. v. Ellis, 1 F. Ac F. 309. that his first wife was dead, and iiad reasonable 

The law always presumes against the commis- grounds for so believing. Beg. v. Horton, 11 
sion of crime ; and, therefore, where a woman, Cox, 0. C. 670. 

twelve months after her first husband was last To an indictment for bigamy it is a good 
heard of, married a second husband, and had defence that at the time of the bigamous mar- 
children by him : — Held, that the sessions did riage the woman had a reasonable and bonfi fide 
right in presuming prima facie that the first belief that her husband was dead, although seven 
husband was dead at the time of the second years had not elapsed since she had last heard of 
marriage ; and that it was incumbent on the him. Reg. v. 3Ioore, 13 Cox, C. C. 544. 
party objecting to the second marriage to give The prisoner was convicted under 24 & 25 Viet, 
some proof that the first husband was then alive, c. 100, s. 57, of bigamy, having gone through 
y. Tioyning, 2 B. &; Aid. 386 ; 20 R. R. 480. the ceremony of marriage within seven years 
It is not necessary for the prosecution to prove after she had been deserted by her husband, 
affirmatively that at the time of the second The jury found that at the time of the second 
marriage the prisoner knew that his first wife marriage she in good faith and on reasonable 
was alive. Beg. v. JoJies, 21 L. T. 396 ; 11 Cox, grounds believed her husband to be dead: — Held, 
C. 0. 358. by majority of the court, that a boiitl fide belief 

The burden of proof that a person charged on reasonable grounds of the death of the hus- 
with bigamy has not been continually absent band at time of the second marriage aiiorded a 
from his wife for seven years, and that she was good defence to the indictment, and that the 
not known to him to be living within that time, conviction was wrong. Beg. v. Tolson, 58 L. J., 
is on the prosecution and not on the prisoner, for M. 0. 97 ; 23 Q. B. D. 168 ; 60 L. T. 899 ; 37 
how can he prove a negative that he did not W. R. 716 ; 16 Cox, C. C. 629 ; 54 J. P. 4 — 
know. Reg. v. Heaton, 3 F. & F. 819. C. 0. R. 

When it is proved that the prisoner and his ^ Wheee Triable 

first wife had lived apart for the seven years 

preceding the second marriage, it is incumbent Prisoner in Custody for Another Offence.] — 
on the prosecution to show that during that time Where a prisoner, having been apprehended for 
he was aware of her existence ; and, in absence larceny, was detained in the same county for 
of such proof , he is entitled to be acquitted. Reg. bigamy, the detainer was such an appieheiision 
V. Curgemven, 35 L. J., M. C. 58 ; L. R. 1 C. 0. as would warrant the indicting him in that 
1 ; 11 Jur. (n.s.) 984 ; 13 L. T. 383 ; 14 W. R. county, under 1 Jac. 1, c. 11. Rex v. Gordon, 
m ; 10 Cox, C. C. 152. R. & R. 48. 


Absence for period of Seven Years.] — Semhle, 
that the consti uction of 9 Geo. 4, c. 31, s. 22, in 
relation to the oft’ence of bigamy, is this: not 
that the party, charged to be deprived of the 
I benefit of its provision as a defence, must have 
known at the time when he contracted the second 
marriage that the first wife had been alive during 
the seven years picceding ; hut that to bring him 
within that provision, he must have been ignorant 
during the whole of those seven years that she 
was alive. Reg. v. Cullen, 9 Car. k P. 687, 

When the prisoner’s first wife had left him 
sixteen years, and it was proved by the second 
wife that she had known him for nine years 
living as a, single man, and that she had never 
heard of the first wife, who it appeared had been 
living seventeen miles from where the prisoner 
resided : — Held, that on this evidence the prisoner 
•ought to be acquitted on the proviso contained 
in 9 Geo. 4, c. 31, s. 22. Rea. v. Jones. Car. 

M. 614. 

Bona fide Belief of Death — Marriage within 
Seven Years.] — A bond fide belief by a wife that 
her husband is dead is no defence to an indict- 
ment for bigamj', unless he has been continuously 
absent for seven years. Reg. v. Gibbons, 12 Cox, 
O. C. 237. Contra, Reg. v. Turner, 9 Cox, C. C. 
145. 

In an indictment for bigamy, evidence is not 
admissible to show that the prisoner honestly 
believed that his first Wife was dead, when he 


Indictment — Averment in.]— An indictment 
for bigamy, committed in one county, found by 
a jury of another where the prisoner was appre- 
hended, must state that fact. Bex v. Eraser, 

1 M. C. C. 407. 

But if an indictment for bigamy is tried at the 
same assizes at which the bill is found, it will 
sufiiciently appear by the caption, that the paity 
IS in custody in the county, so as to give the 
court jurisdiction ; and theie need not, in that 
case, be any aveimcnt in the indictment, as to 
the custody. Beg. v. Whlley, 1 Car. k K. 150 ; 

2 M. C. C. 186. 8ee Beg. v. Emytliies, 1 Den. C. 
0. 498 ; 2 Car. k K. 878*; T. k M. 190 ; 19 L. J., 
M. 0. 31 ; 13 Jur. 1034 ; 4 Cox, C. C. 94. 

An indictment was allowed to be amended as 
to the allegation of apprehension in the county. 
Beg. V. Smith, 1 F. &, F. 36. 


5. Indictment. 

Description of Wife.]— The second wife bein 
described as E. C., widow ; she was, in fact, n< 
a widow, nor had she ever been represented c 
reputed to be so : was formerly a fatal varianC' 
but now amendable uader 14 A 15 Viet. c. lOi 
s. 1. Bex V. Beeley, 4 Car. k P. 579 : 1 M. 0. ( 
303. 

If there was a discrepancy between the christia 
name of the prisoner’s first wife as laid, in tl 
indictment, and as stated in the cogy ofi 
certificate which was produced to prove the fin 
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marriage, the prisoner must be acquitted, unless 
that discrepancy could be explained, or, in the 
absence of such proof, unless it could be shown 
that the first wife was known by both names. 
Meg. V. Gooding^ Car. & M. 297. 

Marriage still Subsisting.] — In an indictment, 
it is sufiicieiit to ayer the life of the first wife, 
without going on to allege that the marriage is 
still subsisting. 2Iurray v. iiV< 7 ., 7 Q. B. 700; 14 
L. J., Q. B. B57 ; 9 Jur. 596 ; l‘ Cox. C. C. 202. 

An indictment averred the first marriage, that 
the prisoner afterwards feloniously did marry one 
J., but did not aver that the second marriage 
took place whilst the prisoner was so married as 
aforesaid: — Held, bad, Qiuere, whether the de- 
fect Avas cured by a subsequent averment that 
the prisoner was then and there married, her 
former husband being now alive. Meg. v. Ajdey. 
1 Cox, 0. C. 71. 

Averment as to Custody of Prisoner.] — See 

supra. 

6. Evidence and "Witnesses. 

Certificate of Marriage.] — Where a first mar- 
riage was solemnized umler 6 & 7 Will. 4, c. 85, 
the certificate authorised by that act and 6 7 

Will. 4, c. 86, s. 88, coupled with the identity of 
the parties, is sufficient prima facie evidence of 
such marriaue. Meg. v. Hawes, 1 Den. 0. C. 
270 ; 2 Cox, C. C. 432. 

It is not necessary to put the original register 
in evidence to prove a marriage. Sager v. Glos- 
soj), 2 Car. & K. 694 ; 2 Ex. 409 ; 12 jur. 465. 

Where the proof of marriage is supported by 
a copy of the certificate and evidence that the 
prisoner cohabited with a person of the same 
name immediately afterwards : — Held, that in 
the absence of witnesses of the marriage, or some 
further evidence, the proof was insufficient, Meg. 
V. Sinqmni, 15 Cox, C. C. 323, 

Photograph to prove Identity.] — A pho- 
tographic hkeness of the first husbantl allowed 
to be shown to the witnesses present at the fii^t 
marriage, in order to prove his identity witli the 
person mentioned in the marriage certificate. 
Meg. V. Tolsim, 4 E. & F. 103. 


There ought to be some proof of the first mar^ 
riage, beyond the mere statement of the prisoner 
while in custody ; therefore, where a man went 
to a police station, and stated that he had com- 
mitted bigamy, and when a ml wffiere the first 
marriage took place, and while in custody signet! 
a statement to the same effiect, the judge thought 
this, though some evidence of the iii’st marriage^ 
was not sufficient, and so told the jury. Meg. v, 
Flaherty, 2 Car. & K. 782. 

Proof of Scotch Marriage,] — On a trial for 
bigamy, a woman was calletl as a witness, who 
stated that she was present at a ceremony per- 
formed in a private house in Scotland by a 
minister of some religions denomination ; that 
she herself was married in the sjune way, and 
that parties always married in Scotland in pri- 
vate liouses : — Heid, that she was not a compe- 
tent witness to prove the law of Scotlaml as to 
marriage, and that her evidtmee did not prove 
the fact of a marriage. Meg. v. Ihn-ey, Dears, 
C. C. 32 ; 22 L. J., M. C, 19 ; 17 Jur. 120 ; 1 W. B. 
40 ; 6 Cox, C. C. 83. 

What Sufficient to show First Marriage In- 
valid.] — Evidence of the cohabitation (»f the 
first husband with another woman, his reputed 
wife, before the time of his mariiage with the 
accused, and of such reputed wife being alive 
after the marriage, is sufficient evidence of a 
prior marriage to warrant an aopiittal. Meg. v* 
iri/wm, 3 F. & F. 119. 

Onus of Proof.] — In charges of bigamy it i^. 
incumbent upon the prosecution to prove the 
validity of the first mai riage. "Where, therefore, 
the first marriage has been cuiitiactetl without 
the due publication of lianns ie(|uiriMl by 4 Geo- 
4, c. 76. the prosecution, in order to show that 
the case is not within the statute, must prove 
i that the want of due publication was unknown 
I to one of the parties previously to the marriaire 
I in accordance witli Me.r v. Wre.vton (4 B. AiL 
640). Meg. v. Kag. 16 Cox, C. C. 292. 

Prisoner’s Knowledge that First Wife 

Alive.] — See ante, col. 168.5. 


Declarations of Prisoner.] — ^A prisoner’s decla - 1 
rations, deliberately made, of a prior marriage ' 
m a foreign country, are sufficient evidence of ' 
such marriage, without proving it to have been 
celebrated according to the law of the country. 
Meg. V. ]Vewti}7i, 2 M. tSc Bob. 503. S. C., noni. 
Meg. V, Sinunofisto, 1 Car. k, K. 164 ; 1 Cox, C. C. 
30. 

Bemble, that an acknowledgment alone by the 
prisoner of the fact of the first marriage would 
not be sufficient evidence of that fact. Me.c v. 
IVueman, 1 East, P. C. 470. 

But proof of such an acknowledgment, to- 
gether with evidence of cohabitation, and that 
the prisoner backed his assertion by producing 
to the witness a copy of a proceeding in a Seotcli 
court, for having improperly contracted the 
marriage (but which was a nullity), will be 
sufficient evidence of the first marriage. Ih. 

Evidence of a marriage in Scotland by a 
Boman Catholic priest, who has previously per- 
formed similar ceremonies there, will not , suffice 
without due proof of what the law as to such 
marriage is, although the prisoner may have 
admitted that he was, in fact, married in Scot- 
land. Meg. V. Savage, 13 Cox, C. C. 178. 


Sentence of Jactitation, Effect of.] — Sentiuicc 
of jactitation wu'- not conclusivo e\ uUnicc 
an indictment of bigamy ; for its \aliihty imcdit 
be impeached as having been obtained by fraud. 
XuigHtous (^Ihirh(f>,s-) {[f,\e, \ Leach, C.C. 146; 

1 East, P. C. 468. 

Witnesses.] — A reputed wife cannot fir-t give 
evidence in favour of her Mippo-ed husband. 
Peat's Case. 2 Lew in. C. ('. 111. 

Qujcre, whether a woman who has gone 
through the ceremony of marriage with a man 
can be allowed to prove the invalidity of the 
marriage, and that she is nut his w ife. " Meg. v. 
Peat. 2 Lewin, C. C. 288. 

Bemble, that she maj" be exumiuid upon the 
voir dire. Jb. B.P., Me.r v. Wtihefivld.''^ Lewin. 
C. 0. 279. 

Marriage prima facie Illegal.]— -On % 

trial for bi<gamy two certifnaites were pwMlucetl, 
one purporting t(i be the certificate of the mar- 
riage, in 1848, of the first wife to A. prior to the 
marriage with the prisoner in 1875 ; the otiicr 
purporting to lie a certificate of the desith of A. 
in 1880, biibse(|uenfc to the marriage with tht 
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prisoner : — Held, tliat as prim4 facie the mar- 
riage with the prisoner was illegal, the so-called 
first wife could give evidence on the trial of the 
accused. Rerj. v. Ayley^ 15 Cox, G. C. 328. 

Proof of Marriage in Chapels and Licensed 
Places .] — See ante, col. 1633. 

Solemnized Abroad .] — See ante, col. 1684. 


I 


B. BLASPHEMOUS LIBELS.— supra, 
Libel, col. 1655. 

C. COEEUPT PEACTICES AT ELECTIONS. 

—See Election Law. 

O. NUISANCES.— /h'ee Nuisance. 

E. OBSCENITY AND INDECENCY. 

1. Obscene Feints and Pictuees. 

Procuring with Intent to Publish.]— It is a 

misdemeanour to piocure indecent prints with 
intent to publish them. Bmjdale v. Req., 1 El. 
& Bl. 425 ; Dears. 0. C. 64 : 22 L. J., M. C. 50 : 
17 Jur. 546. 

Possession with Intent to Publish.]— But to 
preserve and keep them in possession with such 
intent, is not. Xh. 

Semble, that a count charging the defendant 
with having an obscene libel in his possession, 
with an intent to publish it, is not good. Rex 
Y. Rosenstehi, 2 Oar. A P. 414. 

What is sufficient Publication.]— The sale of 
an obscene print to a person m private, he having 
in the first instance leques'-ed that such prints 
should be shown to him, his object being to 
prosecute the seller, is a sufficient publication to 
sustain tliechaigo. Ren. v. CaHUe, 1 Cox, C. 0. 
229. 

Eeport of Trial.] — One Mackey was indicted 
for selling a new edition of a book which was 
still obscene, though some of the most offensive 
passages had been omitted. At the trial this book 
was not read, but was taken as read. S. pub- 
lished a siibstantiahy correct leport of Mackey’s 
trial, in vt hich, however, he set out the whole of 
the new edition of the book Held, that the 
publication of the report, setting out the new 
edition of the book, was a misdemeanour, that the 
obvious consequence of it would be to corrupt 
the public morals, and that S., however pure his 
motives, must be taken to have intended the con- 
sequences of his act. Steel v. Rranmn, 41 L J 
M. C. 85 ; L. E. 7 C. P. 261 ; 26 L. T. 509 , 20 
W. E. 607. 

Held, also, that the report was not privileged 
as being a fair report of a trial in a court of 
competent j urisdiction. X h, 

^ Held, also, that copies of the report were 
rightly ordered to be tetroyed under 20 & 21 
•Viet. c. 83, s. 1. II. 

Pestructionof Books.]— An order made for the 
destruction of books under Lord OampbelFs Act 
20 k 21 Viet. c. 83, s. 1, must state that the 
WgMiste making it is satisfied, not only that 
3^1 Obscene, but also that their publi 

amount to a misdemeanour nroner i 
MX I 
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M. 0. 105 ; 3 Q. B, D. 609 ; 38 L. T. 680 ; 26 
W. E. 758. And eee preceding case. 

Seizure of Books.] — Copies of a pamphlet of 
an obscene nature were seized under 20 & 21 
‘ Viet. c. 83. The publisher did not keep or sell 
the pamphlet for the sake of gain, nor to pre- 
judice good morals, but for a purpose which he 
■ considered to be good : — Held, that the object of 
the publisher did not alter the character of his 
act, the natural consequence of which he must 
be taken to have intended, and the natural con- 
sequence being one which would make the 
publication of the pamphlet a misdemeanour, and 
• in the opinion of the justices who ordered the 
seizure proper to be prosecuted as such, the 
seizure was right. Reg. Y.XXicMm, 37 L. J., M. C. 
89 ; L. E. 3 Q. B. 360 ; 18 L. T. 395 ; 16 W. E. 
801 ; 11 Cox, C. C. 19. 

Abatement of Proceeding by Death of Com- 
plainant.] — Complaint having been duly made 
under 20 & 21 Viet. c. 83, that obscene books 
1 - were kept by the defendant in his shop for sale, 
L a warrant ior the seizure of such books was 
. issued, and after they had been seized the defen- 
; dant was summoned to show cause why they 
should not be destroyed. Upon the hearing of 
the summons an order was made foi the de- 
> struction of the books. After the issuing of the 
L summons, but before the hearing, the complainant 
died, and no application to subbtitute another 
: complainant was made : — Held, that the pro- 
. ceedmgs against the defendant did not lapse 
; upon the death of the complainant, and that the 
order was valid. Reg. v. Trucloee, 49 L. J., 
M, C. 57 ; 5 Q. B. D. 336 ; 42 L. T. 250 : 28 W. E. 

' 413 5 14 Cox, C. C. 408 ; 44 J, P. 346. 

Indictment.] — In an indictment for publishing 
an obscene book, jt is not sufficient to describe 
the book by its title only, for the words alleged 
to be obscene must be set out ; and if they are 
omitted the defect will not be cured by a 
vpdict of guilty, and the indictment wull be bad 
either upon arrest of judgment or upon error. 
Bvadlaugli v. Reg., 3 Q. B. D. 607 ; 38 L. T. 118 : 
26 W.E. 410 ; 14 Cox, C. 0.68 — C. A. Eeversing 
46 L. J., M, 0. 286. ^ 

Evidence.] — If on the trial of an indictment 
for publishing an obscene snuff-box, a witness 
proves that the defendant exhibited to him the 
box produced on the trial, or a box exactly 
similar, this is not sufficient, if the witness can- 
not identify the very box exhibited to him. Rex 
V. Rosenstein, 2 Oar. & P. 414. 

2. Indecent Exposueb. 

Public Place ^What is.] — A party was in- 
clictea tor an indecent exposure in an omnibus 
several passengers being therein. The indict- 
ment contained two counts ; one laid the offence 
as haying been committed in an omnibus, and 
the other in a public highway : -Held, that an 
omnibus was sufficiently a public place to sustain 
this mffiotment Jieff. v. Dears, 0. C. 

207 ; d Car. & K. 360 ; 22 L. J., M. G. 122 
Jur. 662 : 1 W. E. 416 ; 6 Cox, 6. 0. 216 


Seen only by one Person.]— An indecent 
Mposure in a place of public resort, ifi a^tkEy 
seen only by one person, no other person 
in a nnritinn fn COA Tf in 


common n 
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Bfff. V. WehT), 1 Den. C. 0. 338 ; T. & M. 23 ; 2 
Car. & K. 933 ; 18 L. J., M. C. 39 : 13 Jnr. 42 ; 


that the conviction wa'=? conect, and that the 
jury were justified in fimling that the place was 


3 Cox, C. C. 183. S. F,, v. Watson, 2 Cox, public. Meg. v. Wdlard^ 54 L. J., M. C. 14 ; 14 


C. C. 376. 

An indecent exposure seen by one person only, 
and capable of being seen by one person only, is 


Q. B. D. 63; 51 L. T. 604 ; 33 W. R. 156 ; 15 
Cox, C. C. 559 ; 49 J. l\ 296— C. C. E. 

Senible, that the offence may be indictable if 


not an offence at common law. Becus, if there committed before divcrb subjects of the realm, 
are other persons in such a situation as that they even if the place be not public. Ib. 
niay be vvitnc'^ses of the exposure. Iie(jf, v. It is unlawful for men to bathe, without any 
larrell, 9 Cox, C. C. 446. screen or covering, so near a public footway fre- 

The prisoners committed fornication in open quented by females that exposure of their persons 
day, on a common, in the sight of one witness must necesbarily occur, and persons who so bathe 
only, but so that ant’one passing over the com- are liable to an imlictment for indecency. Meg. 
mon or along a public footway adjacent could v. 12 Cox, C. 0. 1. 

have seen them. There \vas no proof that any 

persons were passing over the common or along Evidence of ITsage. j — Tt is no defence to 

the footway at the time. Qumre. w'hether this such an indictment that there has been, as long 
was an indictable offence. M“g. Y.miiott, L. & 0. as living memory extends, a usage to bathe at 
103. the place, and that there has been no exposure 

beyond wdiat is necessarily incident to bathing. 

Whether Ermal is.] — The prisoners were 

convicted of indecently expobin? theiv persons Bathing in the sea on the beach near inhabited 


in a urinal, open to the public, which stood on a houses, from which the person may be distinctly 
public footpath in Hyde Parle, and the entrance seen, is an indictable offence, although the houses 
to which was from^the footpath : — Held, that the n;iay have been recently erected, and till then it 

jury might wmll find the urinal to be a public ii;iay have been usual for men to bathe in great 

place, and that, therefore, the conviction was numbers at the place in question. v. 
good. Mpg. V. Ilarrh, 40 L. J., M. 0. 67 ; L. R. 2 Camp. 89 ; 11 E. Li. 671. 

1 C. C. 282 ; 24 L. T. 74 ; 19 W. E. 360 ; 11 Cox, 


C. 0. 659. 


Nuisance— Exposing Dead Body of Child in 


An indictment charged two defendants with Public Highway.]— The prisoner was indicted 
indecent exposure of their persons in^ an open fo^. unlawfully exposing the dead body of her 
and public place : Held, that a ^ urinal with infant child near a public highAvay. The jury 
boxes or divisions for the convenience of the found that the body was exposed by the prisoner 
public, and situated in an open_ market, was not ^ public highway ; that the place was one 
a public place within the meaning of the allega- where many people were certain to pass and re- 
tion. Meg. v. Orchard^ 3 Cox, C. C. 248. pays ; and that the exposure was calculated to 

shock and disgust passeiN-by, and outrage public 

Not ia place open to Public, bat where decency : — Held, that the prisoner was guilty of 

Public can See.] — In order to render a person a nuisance at common law. Meg. v. Clarh^ 15 
liable to an indictment for indecently exposing Cox, C. C. 171. 
his person in a public place, it is not necessary 

that the exposure should iDe made in a place ludeceat Exhibition.] — An obscene exhlbi- 
open to the public. If the act is done where tion in a booth on a racecourse with closed 
a great number of persons may be offended by doors, to a number of spectators who have paid 
it, and several see it, it is sufficient. Meg. y. for their admission upon the invitation of the 


Thallman, L. G. 326 ; 33 L. J., M. C. 58 ; 
L. T. 425 ; 12 W. E. 88 ; 9 Cox, C. C. 388. 


keepers of the booth to the general publii^ is a 
misdemeanour at common law. i^v/. v. t^aunders, 


Where a man exposed himself indecently on a 45 L. J., M. 0. 11 ; 1 Q. B. D. ir> ; 33 L. T. 677 ; 
roof at the back of a house in London, so as to 24 W. E. 348 ; 13 Cox, C. 0. 116. 
be visible to [leisons in the back premises of A herbalibt, who publicly exposes an I exhibits 
many other houses, but not so as to be capable in his shop, on a highway, a picture of a man 
of being seen from any place open to the public, naked to his waist and covere I with eruptive 
and seven persoiib in one house saw the exposure, sores, so as to constitute an exhibition offensive 
the conviction was held good. Ib. and disgusting, is guilty iff a nuisance, although 

On an indictment for indecent exposure, it there is nothing unmoral or indecent in the pic- 
was proved that the prisoners went into the ture and Ins motive was innocent. iAy, v. tfrey, 
parlour of a publichouse and there committed the 4 F. F. 73. 
act charged ; that they were seen there by a 

servant, who called a policeman and another Indictment.] — An averment in an indictment, 

in the sight and view of B.,*’ dots not mean 


man, who also witnessed the proceeding. The 


servant was not called as a witness: — Held, that B. actually saw it, hut only that he might 
evidence of a public exposure. Meg. y. Mungtui, have seen it had he chancevl to h>ok. R'g. v. 


1 Cox, 0. C. 74. 


Webb, 1 Don. 0. C. 33S ; T. ck-M. 2.1 ; 2 Car.^k K. 


The prisoner was convicted of indecently ex- 933 ; 18 L. J., M. C. 39 ; 13 Jnr. 42 ; 3 Cox, C. C. 
posing his person to divers subjects of the Queen 1 183. 

in a certain public place. Upon evidence show- An indictment for this offence, which does not 
ing that tlie place in question was out of sight conclude ad commune nocumentum, is aitled by 
of the public footpath, but was a place to which 14 & 15 Viet. c. 100. s. 25. M‘^g. v. Ilolmei, 
the prisoner had gone with several little girls, Dears. C. C. 207 ; 3 Car. & K. 360 ; 22 L, J., M. C, 
though without any legal right to go there, and 122 ; 17 Jur. 562 ; 6 Cox, 0. C. 216. 
was a place to which persons were in the habit An indictment for indecent exposure, charging 
of going without having any strict legal right so the offence to have been committed on a high* 
to do, and that pemons so going were never in way, is not sustaineil by evidence that the oHsmce 
any way hindered or interfered with : — Held, was committed in a place near the 
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though in full view of it. Reg, t. Farrell^ 9 
Cos, 0. C. 446. 

Indictment against two, charging that they, 
being persons of wicked and unnatural dispo- 
sitions, did, in an open and a public place, un- 
lawfully meet together, with the intent of 
committing with each other, openly, lewdly, 
and indecently in that public place, divers 
nasty, wicked, filthy, lewd, beastly, unnatural, 
and sodomitical practices, and then and there 
unlawfully, wickedly, openly, lewdly, and in- 
decently did commit with each other, in the sight 
and view of divers of the liege subjects, in the said 
public place there passing, divers such practices 
as aforesaid, is bad, in arrest of judgment, for 
want of a real certainty. Reg, v. Rowed 2 Gr. & D. 
518 ; 3 Q. B. 180 : 6 Jur. 396 ; 11 L. J., M. 0. 74. 

An indictment alleging that A. “ in a certain 
open and public place did lay his hands on the 
person and private parts of B. with intent to stir 
up in his own and B.’s mind unnatural and sodo- 
mitical desires and inclinations, and to incite B. 
to the committing and perpetrating with A. 
divers unnatural and sodomitical acts, and that 
B. in the said open and public place, did permit 
and suffer A. to lay his hands, &;c., with the like 
intent,” is bad, as not stating any offence with 
legal certainty. Reg. v. Orchard, 3 Cox, C. C. 
248. 


Trial — View of Jury after Summing up.] — 

Upon the trial of an indictment for an indecent 
exposure in a urinal, the quarter sessions may 
allow the jury to have a view of the locus iii 
quo after summing up the case to the jury. Reg. 
V. Martin, 41 L. J., M. C. 113 ; L. E. 1 C. 0. 378 ; 
26 L. T. 778 ; 20 W. E. 1016 ; 12 Cox, C. C. 204. 

But, it is indiscreet to allow the witnesses to 
accompany the jury in the absence of the ac- 
cused, or his advocate, or the judge. Ih. 


offences. First, the entering in the night on 
land to the number of three, some one of them 
being armed ; and second, the hebig in the night 
on land to the number of three, some one of 
them being armed. Rex v. Kendrioh, 7 Car. k 
P. 184. 


Costs of Prosecution.]— An indictment for an 
indecent exposure of the person before one J. S., 
with the intent to provoke him to commit an 
unnatural crime, wdiich had been removed by the 
defendant by certioiari, is not within s. 23 of 
7 Geo. 4, c. 64, so as to enable the court before 
whom it is tried to grant the costs of the pro- 
secution. Reg, V. , 3 N. & P. 627 : 8 A. 

& F. 589. 


F. POACHING, AND OFFENCES EE DAT- 
ING TO GAME. 

1. By Mghf. 

a. The Offence, 1695. 

h. Apprehension of Offenders, 1699. 

e. Limitation of Time for Prosecution, 1700. 

d. Indictment, 1702. 

e. Evidence, 1704. 

/. Convictions and Commitments, 1705. 

g. Informations, 1706. 

2. In Baydime. 

a. The Offence, 1706. 

h. Information and Complaint, 1 707. 
e. Apprehension of Offenders, 1708. 

d. Ousting Jurisdiction of Justices, 1709. 

e. Evidence, 1712. 

/. Convictions, 1712. 

3. TMawfnl JPossemon of Game, 1714. 


1. By Niohi. 
a. The Offence. 


^ Jittering and being on land— Two Offences.1 
^$he 9 Geo. 4, c. 69, s. 9, creates two distinct 


Entry on Land — What is.] — If nets arc hung- 
on the twigs of a hedge within the close, it is an 
entry, though the parties are in a lane outside 
the hedge. Rex v. Afheci, 2 Lewin, 0. 0. 191, 
See Piclierlng v. Rudd, 1 Stark. 56; 4 Camp* 
219 ; 16 E. E. 777. 

If three persons go out together night-poach- 
ing, one being armed, and two of them stand in 
a road, and set nets in the hedge of a field of A., 
and send their dog into the field to drive hares 
into the net, and after this the third leaves them 
in the road and goes to poach by himself in 
another field of A. ; this will not support an in- 
dictment for night-poaching on land of A. ; for 
the sending in of a dog is not an entering of land 
within 9 Geo. 4, c. 09, s. 9 ; and the entering of 
the second field was not a joint act of the three* 
Reg. V. JSl elders, 8 Car. & P. 7.57. 

Six were indicted under 9 Geo. 4, c. 69, s. 9, 
for having been in a field at night, armed, for 
the purpose of taking game. Three of the six 
had been in the field, and three had remained 
outside of it, aiding and a&sNtmg the others : — 
Held, that the actual entry of some of the party, 
armed, was sufficient to suppoit the conviction 
of all, though it could not be proved which of 
them had actually entered the field. Reg. v. 
Whittaher, 1 Den. C. C. 310 ; 2 Gar. & K. 636 ; 
17 L. J., M. C. 127 ; 3 Cox, C. C. 50. 


Open Land — What is.] — A person was con- 
victed under 9 Geo. 4, c. 69, s. 1, for unlawfully 
entering upon open land with a net, by night, 
for the purpose of taking and destroying game. 
The land was a highway, consisting of a metalled 
road, with waste land of varying extent on either 
side : — Held, that this was not open land, within 
the meaning of the statute. Tegtieg v. 

34 L. J., M. C. 145 ; 11 Jur. Qs.i) 737 ; 12 L. T. 
303 ; 13 W. E. 652. 


Warren— Question of Fact.]— B. was caught 
with rabbits at night in a field forming part of a 
farm over which H. had the right of sporting. 
The justices found as a fact thk this field was 
not a warren or ground used tor the breeding or 
keeping of hares or rabbits within the 17th 
section of the Larceny Act, 1856, and convicted 
B. of night poaching under 9 Goo. 4, c. 69, s. 1 : 
— Held, that it was a question of fact whether 
the place was within this description : and that 
upon this finding the conviction was right. 
Bevan v. MopJdmson, 34 L. T. 142. 


Intention to take Game in particular Place,} 

^ -A count stated that the prisoners were in a 
field called A., for the purpose of then and there 
taking game : — Held, that they could not be 
convicted on that count, unless the jury was 
satisfied that the prisoners had an intention of 
taking game in that particular field. Rex v. 
Capewell, 5 Car. k P. 549. 

On an indictment on 67 Geo. 3, c. 90, the 
prisoner having entered a given close with intent 
there to kill game, and being there found armed, 
it was necessary to prove an entry with that in- 
tent, into the close specified. Rex v. Barham^ 
1 M. C. C. 161. ‘ 




Id 
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To sustain an indictment for night-poaching, appeared that several persons were out with such 
the parties must have been in the place charged intent, but only one of them was armed with a 
in the indictment, with intent to destroy game gun: — Held, that the rest, who weie unrrmed, 
thire, and it is incumbent on the prosecutor to were liable to be conviclel under that act. 
convince the Jury that the defendants had an v. Smithf R. & R. 3G8. 


intent to destroy game in the particular pi ice On an indictment on 57 Geo. 3, c. 90, against 


mentioned in the indictment. IlOiC v. Oat net*, 7 a per&on for being found armed in the night, 


Oar. & r. 231. with intent to kill game : — Held, that if several 

went into a close in the night to kill game, and 
In Concert and Co-operation ] — To support an one had arms without the knowledge of the 
indictment for night-poaching by three or more others, the other persons who were unarmed were 
being armed, it is not sufficient to prove thit one not liable to be convicted, i? v. Southern^ R. 
of the prisoners was in the place laid in the & R. 444. 
indictment, and that the rest of the party was in 

another wood which was separated from the Evidence.] — It was no answer to a 

place mentioned in the in lictment by a turnpike charge on 57 Geo, 3, c. 90, for being found 
roid. II V. Djwsell, 6 Oar. ck: P. H98. armed in the night in a wood, with intent to 

If one of a party of poachers i^ found in the kill gime, that t le prisoneis put down their 


land specific 1, the ro^t co-operating in the pur- arms and left them before they were seen, if it 


suit in adjoining land, all may be alleged to be was perceived that some one was there armed 


found in the land specified. v. Amlrewft^ before they were seen. liax v. R. k R. 


2 M. & Rob. 37. S. P., He^G v. L ickett, 7 Car. & 386. 


On an indictment under 57 Geo. 3, c. 90, a 


Those who are watching at the outside of a man might have been convicted of having 
preserve, for the purpose of giving the alarm, on entered a wood, and of being found armed there, 
the approach of the gamekeeper, to others who though he was not seen in such wood. It was 
are in the preserve, and who afterwards go into sufficient if there was evidence to show that he 
the preserve for that purpose, are equally guilty had been there armed. Ile^v v. IT 1 M. C. 
with those who enter the preserve at first. Bex C. 165. 


V. Pastsey^ 7 Car. k P. 282. ' 

Two of the prisoners were seen together run- 
ning out of a coppice, one of them with a gun. 


Weapons — What are.] — Large stones are 
offensive weapons, within 9 Geo. 4, c. 69, s. 9, if 


The third immediately afterwards came out of it the jury is satisfied that the stones are of a de- 
alone with a gun and a pheasant : — Held, insuf- scription capable of indicting serious injury if 


ficient evidence of concert. E y/. v. Jaties, 2 Cox, 
0. C. 185. 

It is not essential that all the prisoners charged 


used offensively, and were brought and used for 
that purpDse. Bcf/. v. Or ire. 7 Car. k P. 803. 
The mere use of a small stick, as a weapon, by 


should actually enter the inclosed places ; but, a poacher, in a sudden affray with gamekeepers, 
if they are associated together for the common is not enough to prove such stick an offensive 
purpose of taking game contrary to the statute, weapon, undir 9 Geo. 4, c. 69, s, 9. The jury 
and some of the party actually enter such place mu^t be convinced that the party took it with 
to effect that purpose, while the others remain him for the purpose of offence. It \c v. Fry^ 
near enough to aid and assist, they may all be 2 M. & Rob. 42. 


convicted under an indictment charging them A party out at night, in pursuit of game, 


with being in such place for such purpose. Bey. carried a thick stick laige enough to be called a 


V. Whittaker, 2 Car. & K. 636; 1 Den. C. 0. 310 ; 
17 L. J., M. C. 127 ; 3 Cox, C. C. 50. 


bludgeon, but which he used at other times as 
a crutch, he beinj: lame : — Held, that it was a 


It is not necessary to constitute the offence of question for the jury whether the prisoner had 
three or more persons armed entering land in the taken out this stick to use as an offendve weapon, 
night to take game, that all the three persons or merely for the purpose to which he usually 
should be in one close, or that the land should applied it ; and that although it was a weapon 
be in the occupation of one person. By. v. within the statute, and might be used offen- 
Xlezzell, 3 Car. & K. 150; 2 Den. C. C. 274; T. & sively, yet that, unless the defendant took it out 
M. 598 ; 20 L, J,, M. G. 192 ; 15 Jur. 434 ; 5 Cox. with an intention of so itsiiig it, the indictment 
0. 0. 188. could not be sustamed. B\r v. Palmer, I M. k 

One of the prisoners may be in Whiteacre, Rob. 70. 
another in Blackacre, and another in Greeuacre, An indictment alleged that the defendant an 1 
and the land may be in the occupation of dif- others were armed with bliulgeons and other 
ferent persons. The offence is complete if three offensive weapons, an I the evidence was that 
persons are in one common party unlawfully they had sticks : — Held, that a stick was not 
upon any land, whether open or inclosed land, necessarily an offendve weapon, in the absence 
for the common purpose of illegally destroying of evidence of its size, kc., even although it had 
game ; and it is sufficient to describe the close of been used offensively. Bty. v. Jlerry, 2 Cox, 0, 
land as inclosed or open land, in the occupation C. 210. 

of a certain person or of certain persons. Ib. Night poachers carrying tilings not apparently 
And see Beg. v. Mcklesh% ante, col. 1696. weapons, but capable of being used as such, and 


brought out to serve for both harmless and 


Armed — ^Acting in Concert.] — In a case of offensive weapons, are armed within tlie mean- 
night poaching by three or more armed, if one iiig of 9 Geo. 4, c. 69, s. 9. Ily. v. 8uUm, 3.3 
has a gun, all are armed within 9 Geo. 4, c. 69, Cox, C. C. 648. 


s. 9. Beg. v. OoodfeJlow, 1 Car. k K, 724; 1 Den. Three men in company were seen hunting 


0. 0. 81. S. Beg. y. Andrew^ 1 Cox, C. C. game in the night-time with tlogs. Two of the 
144 ; Bsg.y. May, 5 Oox, 0. 0, 176. ■ men were not in any way amiTO. The IMM, 

On an indictment^ on 57 Geo. 3, c. 90, for who was lame, only carried the stick with which 
being out armed, with intent to kill game, it he usually wiked ; — Held, that the |ayy 
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not find Ifim guilty unless satisfied that this 
walking-stick was an ofiiensive weapon, and that 
he had carried it with the intention of using it 
as an offensive weapon, should occasion arise, 
Reg. V, WiUiu7ns, U Cox, G. 0. 59. 

What is G-ame.] — A person cannot be con- 
■victed under 9 Geo. 4, c. 09, s. 9, for entering 
land by night, armed, for the purpose of taking 
game, whose object i& to steal young pheasants 
which had been hatched by a hen, and which 
had not yet become wild. Reg. v. (xarnhayri^ 
2 F. & F. 347 ; 8 Cox, 0. C. 451. 

b. Apprehension of Offenders. 

By Gamekeepers.] — ^When gamekeepers find 
poachers in a wootl, they need not give any 
intimation by words that they intend to appre- 
hend — the circumstances are sufficient notice ; 
and if a person out poaching sees a man running 
after him, he may fairly presume that the person 
means to apprehend him. Re^r v. Rads. 7 Car, 

P. 785. 

On an indictment of prisoners for night poach- 
ing, and for assaulting a gamekeeper with intent, 
.evidence of the common intent to poach does 
jiot sustain the allegation of a common intent 
to wound. Reg. v. Rodclridge. 8 Cox, C. 0. 
335. 

The prisoners were hcen upon the land of the 
iprosecutor at night in pursuit of game. They 
. escaped into a highway and there assaulted the 
'keepers. But the keepers stated that they had 
mot followed them into the highway with an 
intention to arrest them there : — Held, that there 
being no intention on the part of the keepers to 
arrest them at the time when the attack was 
.made upon them, it was not an assault within 
9G00.4, c. 69. Ih. 

Gamekeepei's, who were out watching in the 
might, heard firing of guns in the preserves of 
their employer, and they waited in a turnpike 
road, expecting the poachers to come there, 
which they did, and an affray ensued between 
the gamekeepers and the poachers Held, that, 
if the gamekeepers were then endeavouring to 
apprehend the poachers, they were not justified 
in so doing. Reg. v. Meadham, 2 Car. k K. 633. 

A gamekeeper, or other person lawfully autho- 
rised under 9 Geo. 4, c. 69, s. 2, may apprehend 
persons found offending under that act, without 
calling on them to surrender, if the circumstances 
are such as to constitute notice of his purnose 
Rex V. Payne, 1 M, C. 0. 378. ’ 

A person who is employed by a lord of a 
manor, as a watcher ot his game preserves, is 
a person having authority to apprehend night 
poachers, and he need not have any authority 
from the lord of the manor. Rex v. Price, 7 Car. 

Where a person was found night poaching on 
the manor of A. by one of his watchers, and was 
pursued off the manor, and then on to it ao-ain 
and thei e snappotl his gun at the watcher, he was 
guilty of a capital offence under 9 Geo. 4, c, 31 
ss, 11, 12. Ib. ’ ’ 

The gamekeeper of a person who has merely 
the right of shooting over land is not justified in 
apprehending a person unlawfully being upon 
such land by night, for the purpose of taking 
game. Reg. v. Price, 5 Cox, C. 0. 277. 

A gamekeeper appointed by a person having 
only a permission to shoot, trying to take a gun 
from a poacher, and in the scuffle causing a 


loaded gun to go off, which killed the poacher, is 
guilty of manslaughter. Reg. v. Wesiey, 1 F. 
k F. 528. 

A person having only a right of shooting over 
land has no right to empower keepers to appre- 
hend parties trespassing in search of game ; and 
on their resisting with no greater violence than 
is used by the keepers, they will not be liable for 
an assault ; but if the trespass is in the night, 
they may be indicted for night poaching, Reg. 
V. Wood, 1 F. k F. 470. 

To justify the apprehension of an offender, 
under 1 & 2 Will. 4, c. 32, s. 31, it is only neces- 
sary that he should have been made to under- 
stand, by the person authorised under that 
section, that he is required to tell his Christian 
name, surname, and place of abode, and that he 
should have refused to comply with such re- 
quisition. It is not necessary that he should 
have been required both to quit the land and also 
to tell his name. Reg. v. Prastneg, 3 Cox, C. C. 
505. 

By Policemen.] — A policeman has no power 
under 25 k 26 Viet. c. 114, to appiehend persons 
whom he may suspect of coming from land 
where they have been unlawfully in pursuit of 
game, and such persons may lawfully resist and 
use such violence as is necessary to prevent 
their apprehension. Reg. v. Sj)encer, 3 F. k F. 
854. 

Where, under such circumstances, several 
persons resist with intent only to prevent their 
apprehension, and one of them is guilty of 
excess, the others are not responsible for the 
act of their companion exceeding the common 
intent. 1 h. 

A policeman can only justify stopping and 
searching a cart upon a highway under 25 A 26 
Viet. c. 114. where he has good cause to suspect 
that the cart is carrying game which has been 
unlawfully obtained ; and upon an indictment 
for assaulting the policeman in the execution of 
his duty under such circumstances, it is necessary 
to prove the existence of leasonable grounds of 
suspicion ; where no reasonable grounds of sus- 
picion can be shown, persons are justified in 
resisting the search. Reg. v. Spencer, 3 F. k F. 
857. 

By other Persons.] — The servant: of the owner 
of a wood attempted to apprehend a poacher 
whom he found there at eight o’clock on the 
morning of the 17th Hecember, and the poacher 
shot at him : — Held, that this was not a capital 
offence within 9 Geo. 4, c. 31, ss. 11, 12, as there 
was no proof that the poacher was in pursuit of 
game an hour before sunrise. Rex v. Tomlinson, 

7 Car. k P. 183. 

The 14 & 15 Viet. c. 19, s. 11, which gives any 
person a right to apprehend persons committing 
indictable offences in the night, applies to persons 
night poaching within 9 Geo. 4, c. 69, s. 9, 
although the night is defined to begin and end 
at different times in the two statutes. Reg. v. 
Sanderson, 1 F. & F. 598. 

c. Ijimitation of Time for Prosecution. 

Prosecution Commenced within Twelve 
Months.] — B. and G. were convicted of night 
poaching. The indictment was upon 9 Geo. 4, 
c, 69 ; by s. 4 of which it is enacted, that th<^ 
prosecution for every offence “punishable bjf < 
indictment by virtue of this act shall he com- 
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menced within tweh^e calendar months after the 
•commission of the offence.” The offence was 
<;ommitted on the Ith of December, 1843. The 
information before the justices, and warrant, 
were on the 19th of December, 1845. B. was 
apprehended and committed on the 5th of 
September, 184G, and Gr. on the 2Lst of October, 
1846. The indictment was preferred on the 5th 
of April, 1847 : — Held, that the prosecution was 
commence<I in time, and the conviction right. 
Iteg. Y,JJn)o7iP, 1 Den. 0. C. 217; 2 Car. Ac K. 402: 
2 Cox, 0. C. 486. 

Where it appeared that the offence was com- 
mitted on the 12th January, 1844, and the 
indictment was preferred on the 1st March. 1845, 
and the warrant of commitment by which the 
defendant was committed to take his trial was 
given in evidence, and it was rlated on the 11th 
December, 1841 : — Held, that it was sufficiently 
shown that the prosecution was commencecl 
within twelve calendar months after the com- 
anission of the offence, within s. 4. Reg. v. 
Ai/stin^ 1 Car. A: K. 621. 

In a case of night poaching by persons armed, 
the offence was committed on the 4th December, 
1845. On the 19th December, 1845, information 
of the offence was made before a magistrate, who 
on that day granted warrants to apprehend A. 
and B., two of the offenders. On one of the^c 
warrants A. was apprehended and committed for 
trial on the 16th September, 1846 ; B. being 
apprehended on the other warrant, and coin- 
mitted for trial on the 21st October, 1846. The 
indictment was pi'eferred and found on the 5th 
April, 1847 : — Held, that the prosecution was 
commenced within twelve calendar months after 
the commission of the offence, and that it was 
commenced by the information and warrants 
to apprehend, or at all events by the apprehen- 
sion of the prisonerh. Reg. V. Gihison, 2 Car. k K. 
402. 

Qurere, whether the preferring of an indictment 
against a party for night poaching, which is 
ignored, is a c immencement of the prosecution 
within 9 Geo. 4, c. 09, s. 4, so as to warrant the 
conviction of the pirty on another indictment 
preferred four years after the offence. Re,« v. 
JCllm'inste)% 7 Car. A F. 228. 

The issuing of a warrant of apprehension is not 
a commencement of proceedings within 9 Geo, 4, 
c. 69, s. 4. Reg. v. Hull 2 F. A F. 16. 

Upon the trial of an iiidictmeut in order to 
prove that the pioceedings were commenced 
within twelve months after the commission of 
thp offence, a warrant for the party’s apprehen- 
sion issued within tiie twelve months was pro- 
duced ; but the information on which the warrant 
was founded was not put in evitlence : — Held, 
that in the absence of the information, the 
warrant was not legal evidence that the pro- 
ceedings had been commenced within the time 
limited. Reg. v. Purliee, L. k C. 459 ; 33 L. J., 
M. 0. 135 ; 10 Jnr. (n.s.) 596 : 10 L. T. 463 ; 
12 W. E. 765 ; 9 Cox, 0. C. 475. 

0. was indicted for night poaching on the Gth 
February, 1863. He pleaded guilty, but subse- 
quently applied by his counsel for leave to with- 
draw the plea, and t> move in arrest of judgment, 
upon the ground that the proceedings against 
him had not been commenced within twelve 
calendar months, as directed by 9 Geo. 4, c. 09, 
s* 4 : — Held, that the application to withdraw 
the plea was one which ought to be granted, and 
that ^ no warrant or information was produced 
pboMng that proceedings had been commenced , 


within twelve months, the objection was fatal. 
Reg. V. aishdt, 21 L. T. 263 ; 11 Cox, 0. C. 
385. 

d. Indictment. 

Averment of Place.] — An indictment on 
57 Geo. 3, c. 90, charging a party with having 
entered into a forest, chase, Ac., with intent to 
destroy game, and being found armed in the 
night, must, in some way or other, have particu- 
larised the place. Re,e v. Rhlley^ E. k E. 515. 

In an indictment under 9 Geo. 4, c. 69, s. 9, it 
is sufficient to charge entering, tkc., certain land 
in the occupation of A., without specif^dng 
whether it was inclosed or not. Rex v. And mm, 

2 M. A Rob. 37. S. F., Reg. v. J/zov/q 5 (’ox, 0, 
C. 205. 

Or to name any particular close : it is sufficient 
to say, “ land in the occupation of B. or C.,” as 
the fact may be. Ry. v. Uezzell, T. A M. 598 ; 

2 Den. C. C. 274; 3 Car. A K. 150; 20 L. J., M. C. 
192 ; 15 Jur. 434 ; 5 Cox, 0. (’. 188. 

But “ a certain cover in the parish of A.” is 
too general a description to sustain an indict- 
ment for poaching. Ilex v. Ceielt, 5 Car. A P. 508. 

An indictment for night poaching stated the 
offence to have been committed in a wood, called 
‘‘ the Old Walk, of, and belonging to, and then 
in the occupation of James, Earl of W. ; ” and it 
was proved that the occupation was correctly 
stated, but that the name of the wood was Long 
Walk, and that it had never been called Old 
Walk : — Held, a variance. M3X v. Omen, Car. 
C, L. 309; 1 M. C. C. 118. 

To whom Land belongs.] — It is sufficient to 
allege that the land is land of and belonging to 
J. W. D.,” without stating it to be in the occu- 
pation of J. W. D. Reg. Y. Mile ij, 3 Car. A K. 116. 

Assaulting Gamekeeper.]— xbn indictment for 
assaulting a gamekeeper with a weapon, stated 
that the defendants were in certain iaiul t)f J. E., 
Earl of B., by night, armed with guns, for the 
purpose of destroying game, and tliat they were 
‘‘then and there in the said land by night, as 
aforesaid, by one W. E., the servant of the said 
J. R., Earl of B., then and there having lawful 
authority to seize and apprehend the said [defen- 
dants] found,” and that the defendants with the 
guns assaulted and offered violence to W. U. 
Held, that the indictment was bad as it <Iid not 
sufficmntly show that the defendants, when fouml 
by W, E., were committing any otTenci* against 
the 9 Geo. 4, c. 64. Reg. v. Cnrnael\ 9 (’ar. A F. 
730. 

By Hight.] — Where an indictment alleged that 
A., B., C., D., to the number of three ami more 
together, did by night unlawfully enter divers 
closes there situate, and lieing in "the occupation 
of E., and were there and then in the saul closes, 
armed with guns for the purpose of destroying 
game : — Heltl, that it did not contain a .sufficient 
averment that the defendants were by niglit in 
the closes for the purpose of destroying game. 
Raiym v. Rex, 10 B. A C. 89 ; 5 M. A By. 78 : B 
L.J. (o.s.)M. G. 49, 

Being Armed.] — In an indictment for nigbt 
poaching, it is atlvisable to insert a distinct aver- 
ment that the defendants were armetl when they 
entered and were on the knd, in addition to 
the usual allegation, ** being then and tbe» by 
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night as aforesaid armed; 

& ?. 811. 

A count for assaulting a gamekeeper alleged 
that the defendants, with other persons, to the 
number of three or more, entered by night a 
der ain close with guns and other offensive 
weapons, for the purpose of taking and destroy- 
ing game, and then proceeded to allege that the 
defendants being then and there in the said land 
were found by one H. S., the servant of B, W. W 
and there with the said guns assaulted and beat 
the said H. S. : — ^Held, that the count was de- 
fective for not alleging that the defendants were 
in the close armed with guns, &c., according to 
the language of s. 9 of 9 Geo. 4, c. 69, R^g. v. 
May, 5 Cox, C. 0. 176. 

An indictment charged A., B. and six others, 
“ that they, being respectively armed with guns 
and other offensive weapons, entered.” A. and 
B. were each proved to have been armed with a 
gun, the other six wdth bludgeons. Objection, 
that the averment, “other offensive weapons” 
(not specifying w^hat), made the arming of the 
other six only constructive, which was not suf- 
ficient to bring them within the statute : — Held 
good, Reg. v. Goodfellow, 1 Den. C. C. 81; 1 Car. 
& K, 724. 


Previous Convictions.] —An indictment under 
9 Ge>. 4, c. 69, s. 1, that on the 20th of Decem- 
bjir, 1854, 0. was convicted for that he, -within 
the space of six calendar months last past, by 
night, after the expirati^m of the first hour after 
sunset, and before the beginning of the first hour 
before sunrise, did, by night, then and there un- 
la-wffully enter a close with a gun, for the pur- 
pose of then and there taking and destroying 
game, and that he was then sentenced to be im- 
prisoned for the period of three calendar months ; 
that afterwards, to wit, on the 27th of November, 
A.D. 1858, he was duly convicted, for that he, 
within six calendar months next before, &c., to 
wit, on the 24th of November, 1858, in the night 
of the same day, by night, unlawfully did enter, 
and be in and upon certain inclosed land, with 
certain instruments, for the purpose of killing, 
taking and destroying game thereon, this being 
his second offence, and was then adjudged to be 
imprisoned for six calendar months — is good, as 
it sufficiently shows upon the face of it, that two 
previous convictions of offence^ within the terms 
of the act had taken place. Cureton v. Reg., 
1 B. & ft. 208 ; 30 L. J., M. C. 149 ; 4 L. T. 
236 ; 9 W. R. 665 ; 8 Cox, C. 0. 481. 


Joinder of Counts.] — A count for night poach- 
ing may be joined with a count for assaulting a 
gamekeeper authorised to apprehend, and with 
counts for a^ssaulting a gamekeeper in the execu- 
tion of his duty, and for a common assault. Rex 
V. Finucanej 5 Car. & P. 551. 


them, the prisoners with a weapon assaulted and' 
wounded them ; a second count charged an un- 
lawful wounding ; and the third and fourth 
counts charged a common assault. The counsel 
for the prosecution abandoned the last three 
counts, and elected to stand on the first count. 
The jury returned a verdict of guilty of night 
poaching and a common assault. Upon a ques- 
tion raised, whether the prisoners could be con- 
victed of a common assault upon the first count : 
— Held, that the prosecuting counsel having with- 
drawn the counts for common assault from the 
jury, the question ought not to be entertained, 
Reg. V. Lay, 22 L. T. 452 ; 11 Cox, 0. C. 505. 


Amendment at Trial.] — A variance between 
the allegation of occupation of land in an in- 
dictment for night poaching, and the proof of 
the occupation, will, if not such as to have mis- 
led, be amended at the trial. Reg. v. Sutton, 13 
Cox, 0. 0. 648. 


Abandonment of Counts— Effect of.] -A first 
^ 9 ^unt charged the .prisoners under 9 Geo. 4, c. 69, 
^ & 2.) with being found on land at night armed 

if! fern A .^n for the purpose of taking game, by 
A. and B., who had lawful authori'l|y to apprAepS 
them, and that they, being abpait 


e. Evidence. 


Authority to Apprehend.] — On an indictment 
for wounding with intent to prevent lawful ap- 
prehension, it was proved that the prisoners 
were found poaching in the night, armed, in a 
preserve which had belonged to the Earl of L., 
and then was in possession of the eaiTs trustees. 
The person trying to apprehend was a watcher 
employed by the head keeper, the latter having 
been appointed by the earl some twenty years 
before, and paid by his agent down to the time 
of the trial, but the head keeper had never had 
any direct communication with the trustees : — 
Held, sufficient proof of an authority to appre- 
hend. Reg. V. Fielding, 2 Car. k K. 621. 


Without Permission of Owner.] — ^l^^here A, 
was indicted for night poaching on the land of the 
prosecutor, which land was in the occupation of 
a tenant : — Held, that it was not necessary, in 
order to support the indictment, to show by 
evidence that A. was there without the per- 
mission of the tenant, or of the prosecutor, if 
the right to take game upon the land had been 
reserved to him. Reg. v. Wood, Dears. & B, 
1 ; 25 L. J., M. C. OG ; 2 Jur. (N.S.) 478 ; 4: 
W. R. 509 ; 7 Cox, C. C. 106. 


Being in Close with intention of taking Game.} 

■Two were charged with being liy night, and 
armed, in a close for the purpose therein of 
destroying game. It was proved that they 
passed through the close without doing any- 
thing in it, and that after being lost sight of 
fur two houis they were found three miles off 
with game in thelr'possession : — Held, that there 
was evidence that they were in that particular 
close for the purpose of taking game, and that 
if persons went out with a general intention 
of taking game, that was sufficient evidence of 
an intent to take game in every field through 
which they passed, in which game might be 
expected to be found. Reg. v. Iliqg,^, 10 Cox, 0, 
0. 527. 


Intent to take Game Inferred.] — An indict- 
ment under 9 Geo. 4, c. 69, charged, that the 
prisoners “were in the Great Ground on the 
11th February, armed, with intent, then and 
there, to take game.” The evidence showed 
that the prisoners were all seen, for the first 
time, in the Great Ground, employed in taking 
down two nets ; after this was done they pickbd, 
up some dead hares, which were lying qn the 
ground near the nets, and hanging them, oft IbE® 
sticks oyer their shoulders, walked homeward 
with them. It aJ-so appeared that they had dogs 
Wiifh them iA the Great Ground : — Held, thai 
liie for the jury were, first, whethei 






Previous Couvictious.] — On an indictment for 
night ix>aehiiig, having hcen twice summarily 
<50iivicted, the convictions pioduccd contained 
no allegation that the defendant had entereil 
at night : — Held, insufficient evidence of a pre- 
vious conviction. Reg. v. Merry ^ 2 Cox, 0. 0. 
:240. 

f. Convictiens and Commitments. 

Conviction — ^Form,] — A conviction under 9 
•Geo. 4, c. 69, .s. 1, must allege that the defendants 
hj night, weie in ceitain laud for the pur| ose of 
taking game in such land ; it not being sufficient 
to follow the vord&of the statute. Flete?tcry. 
CaltJwrj), 1 Kew Scss. Cas. 529 ; 8 Q. B. 880 ; 14 
L. J., Q. B. 95 ; 9 Jur. 205. 

Previous Convictions— Evidence.] — See supra. 

Form and Contents.] — A conviction 

under 9 Geo. 4, c. 69, s. 1, stating, that on the 
50th of December, 1854, C. was convicted, for 
that he, withni the space of six calendar months 
last past, by night, after the expiiatioii of the 
first hour after sunset, and befoie the beginning 
of the fiist hour befoie sunrise, did, by night, 
then and theie unlawfully enter a close with a 
^un, for the purpose of then and there taking 
and dchtioying game, and that he was then 
sentenced to be imjirisoned for the period of 
three calendar moutliN ; that afterwards, to wit, 
•on the 27th of November, A.D. 1858, he was 
duly convicted, for that he, within six calemlar 
months next before, &c., to wit, on the 24th of 
November, 1858, in the night of the same da3% 
by night, unlawfully did enter and be in and 
upon certain inclosed land, \\ith certain instru- 
ments, for the purpose of killing, taking and 
destroying game thereon, this being his sccoiul 
offence, and was then atljudged to be imjinsoned 
for six calendar months — is good, as it sutliciently 
.shows u];On the face of it, that two pievious 
Oonvictions of offences within the terms of the 
Act had taken place. Ciax'toa v. Reg.., 1 B. A; 8. 
508 ; 30 L. J , M. C. 149 ; 4 L. T. 286 ; 9 W. E. 
d65 ; 8 Cox, C. C. 481. 

Commitment.] — A warrant of commitment, 
reciting an order of sessions confiniiiug a con- 
viction under 9 Geo. 4, c. 69, s. 1 , ordering the 
prisoners, at the expiration of their term of im- 
prisonment, to find sureties not to offend again, 
itistead of not so to offend again, is ill. Reg. 
V. Reynolds y 13 L. J , M. C. 65 ; 8 Jur. 192. 

The court wilh presume that the commitment 
<jQntains a tiue recital of the conviction ; there- 
the certiorari is taken away, and 
the prosecutor seelis, under s. 7, to avail him- 


2. In Day-time. 
a. The Offence. 


What Game.]— The 1 A 2 Will 4, c. 32, s. 30, 
which imposes a penalty for trespass in search or 
pursuit of game, means in search or pursuit of 
live game. Kenyon v. Hart, 6 B. A 8. 249 •. 34 
L. J., 11. C. 87; 11 Jur. (N.S.) 602 ; 11 L. T. 
733 ; 13 W. E. 406. 

Eeservation of Game to landlord.] — An agree- 
ment under which a tenant hold contained a 
stipuJation that he would not destroy any game,’ 
and would endeavour to pi eserve all game bred 
and being on the faim. He was con\ icted under 
1 A 2 Will. 4, c. 32, s. 12, that he being the 
occupier of land, the right of killing the game on 
such land being ie‘=!orved to his landlord, did 
unlawfully kill upon such land game : — Held, 
that the stipulation in the agi cement could not 
be construed as a reservation of game to the 
landlord, and that the conviction ought to be 
quashed, ('oleman v. RatJn/r^f, 40 L. J., C. 
131 ; L. E. 6 Q. B. 366 ; 24 L. T. 426 ; 19 W. 
E. 848. 

What amounts to a Trespass.] — To comtitute 
the offence of tiespassuig nj on land in search or 
pursuit of game, under 1 A 2 Will. 4, c, 32, s.30, 
there must be a bodily entenng (vr being of the 
penson upon the land upon which the tiespass is 
alleged to htive taken })luce, ami there may be a 
trespass within the act, thuuuh, at the time, the 
person is upon a highwav. ib//. v. J^ratt, Dears. 
G. V. 502 ; 3 C. L. E. 686 ; 4 El. A Bl. 860 ; 21 
L. J., M. V. 113 : 1 Jur, CN.s.) 681 ; 3 W. H. 372. 

Firing at game from a highway is a tie^pU'-s in 
laxrsuit of game. Maiihtw v. Wardley, 1 1 C. B, 
(N.S.) 5,50 ; 8 L. T. 504 ; 2 N. E. 325. 

A. being iq on his own land (or land upi>n 
which he was piivileged to shoot), fired at and 
killed a pheasant in the land of B., and went 
iq on B.’h laiul (without leave), and picked it up ; 
— Hehl, a trespass in seaicli t»r pursuit of game, 
the whole being one continuous act. (hhmd 
V. Meadou,^, 12 0. B. (N.s.) lo ; 31 D. J,, UA\ 
238 ; 8 Jur. (N.te.) BHO ; 6 L. T. 2t0 ; 10 W. E, 
537. 

A., standing on his own land, a pheasant rose 
up on It, and fiew to the clo^e of B. A. fired a* 
gun, and struck it while over that cIonc, where- 
upon the bird fell dead, and A, entered and picked 
it up : — Held, that this was not a tiespass in 
search or puisuit of game within I A 2 Will. 4, c, 
32, s. 30, unless the facts were such as to show 
that the firing at the bird, the entry m the 
of B., and the picking up of the Mnl, all 
part of one continuous transaction, Menym f* 
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they W'ere in the Gieat Ground with the intent 
to take game at that time, and that such intent 
might be inferred from the presence of the nets 
and dogs, though they might have taken the 
hares elsewiieie. Reg. v. Turner, 3 Cox, C. 0. 
304. 

Being Armed.] — Held, rdso, that the alle- 
gation that they were armed could not be 
sustained, unless ihe jury should be of opinion 
that they took the sticks for the double pur- 
pose of carrying away the game, and of attack 
or defence in the event of their being inter- 
rupted by keepers wiiile in the pmsuit of game. 
Ih. 


self of the conviction to cure a defect in the 
commitment, the prisoner is not bound, nor 
is it his duty to biing the coiivictum befoie the 
court. Ih. 

g. Informations. 

What sufficient to give Jurisdiction,] — An in- 
formation under 9 Geo. 4, c. 6‘.( s. 1, for entering 
land for the pur[ ose <»f taking game, is sufficient 
to give the justices befoie whom it is laid juris- 
diction to hear the chaige, although it does not 
allege that the entry W'as for the puiq ose of 
taking game theie. Reg. v. Western, 37 Ij. J., 
M. 0. 81 ; L. E. 1 C. (k 122 ; 18 L. T. 299 ; 16 
W. E. 730 : 11 Cox, C. 0. 93. 
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ffaH, 6 B. & S. 249 ; 34 L, J., M. 0. 87 ; 11 Jur. 
Cn.s.) 602 ; 11 li. T. 733 ; 13 W. R. 4J6. 

By Servants of Tenant.] — A tenant of 

land, the right of sporting over which was 
reserved to the landlord, employed persons, as 
his servants, to Mil rabbits on the land ; — Held, 
that the servants were not liable, for having acted 
in that employment, to be convicted under 1 & 2 
iV'ill. 4, c. 32, s. 30, for a trespass in pursuit of 
coneys. Spicer v. Barnard^ 1 El, & El. 874 ; 28 
L. J.,M. C. 176 ; 5 Jur. (N.s.) 961 ; 7 W.R.467. 
S. P., PadwicU v. Ktng^ 7 G. B. (n.s.) 88 ; 29 L. 
J., M. 0. 42 ; 6 Jur. (N.S.) 274 ; 1 L. T. 98. 

What Parties Liable to Conviction.] — In sup- 
port of an information against A, tor aiding and 
abetting B. to commit the offence of trespass in 
pursuit of game, there was evidence that A. drove 
B. in a conveyance along a turnpike road for a 
lawful purpose ; that the conveyance was after- 
wards stopped, when B. got out and entered a 
field and shot a hare, w’hich he gave to A. on 
returning to the conveyance, and then A. drove 
along the road : — Held, that there was evidence 
on which the justices might find A. guilty of the 
offence so charged. Siaceij v. Wkiteliumt, 18 C. 
B. (N.s.) 344 ; 34 L. J., M.‘C. 94 ; 11 L, T. 710 ; 
13 W. R, 384. 

Where two persons are jointly engaged in the 
unlawful act. they may be severally convicted 
thereof. Mayhem v. Wardlcy^ 14 C. B. (n.s.) 
550 ; 8 L. T, 504, 

Leave and Licence.] — The leave and licence of 
the occupier, to be an answer to such complaint, 
must precede the act of trespass. Mar den v. 
Porter, 7 0. B. (N.s.) 641 ; 29 L. J., M. C. 213 ; 
1 L. T. 403 ; 8 W. R. 262. 

A landlord, who on letting a farm verbally has 
reserved the game to himself, has theieby asnfla- 
cient authority to give leave to a poison to kill 
. game on such farm, to prevent any such person 
from being a trespasser thereon in pursuit of 
game within s. 30 of 1 & 2 Will. 4, c. 32. Jones 
V. Williams, 46 L. J., M. C. 270 ; 36 L. T. 559. 

On Sunday.] — A. was convicted for that he, on 
the inth of August (being Sunday), did use 
snares for the purpose of killing game. He set 
tlie snares on the 13th and 14th of August, and 
on the 15th the snares w'ere seen set ready to 
catch game, and two dead grouse weie found 
caught in snares Held, that a snaie was an 
engine or instrument within 1 &; 2 Whll. 4, c. 32, 
s. 3, and that putting down a snare on a day 
before Sunday, for the purpose of killing game, 
and keeping it set on Sunday, was using an 
engine or an instrument on Sunday. Allen v. 
Thompson, 39 L. J., M. C. 102 ; L. R. 6 Q, B. 
336 ; 22 L, T. 472 ; 18 W. R. 1196. 

b. Information and Complaint. 

By whom laid.] — ^An information for trespass- 
ing in pursuit or search of game may, under 
1 A 2 W ill. 4, c. 32, s. SO, he laid by a common 
informer, or a person who has no interest in the 
land trespassed upon. Middleton v. Gale, 8 A 
AE.155; 3 H. AP.372 ; 1 W.W.&H.352: 7 

L. J., M. 0, 103 ; 2 Jnr. 819. 

A complaint of trespass in pursuit of game, 
under 1 & 2 Will, 4, c. 32, s. 30, need not be made 
by a person having an interest in the land. 
Morden v. Poster, 7 C. B. (N.S.) 641 : 29 L J 

M. C. 213 ; 1 L. T. 403 j 8 W. R. 282. ’ 

f ( fir 1 ^ 


Under 6 & 7 Will. 4, c. 65, s. 9, an informatioa 
under 1 & 2 Will. 4, c. 32. if laid by a person not 
deposing, on oath, to the matter of the charge^ 
must distinctly show that the charge was deposcii 
to by some othei credible witness on oath. Bey. 
v. Scofton, 6 Q. B. 493 ; B. A M. 501 ; 1 New 
Sess. Cas. 27 ; 13 L. J., M. C. 58. 

Trial of Prisoners Separately— Discretion.] 

— ^At petty sessions an information was laid 
against two persons charging that they did us© 
a gun and kill two pheasants contrary to 1 A 2' 
Will. 4, c. 32. 8. 3 ; eich claimed to be tried 
separately in order to call the other as a wit- 
ness ; the justices refused, and heard the charg© 
against both together, and convicted them, and 
a conviction was drawn up separately against 
each of them, imposing a penalty of SI. -.—Held,, 
that it was in the discretion of the justices- 
whether they would hear the charge separately 
or not ; that, as the pcumlty was imposed ui)on 
every person acting in contravention of the 
statute, each was separately liable to the whole 
penalty, and that sejiarate convictions w^ere 
right. Bea. v. Littlechlld, Bec/.Y. lies] op, 40 L. 
J., M. C. 137 ; L. R. 0 Q. B. 293 ; 24 L. T. 233 ; 
19 W. R. 748. 

c. Apprehension of Offenders^ 

When Justified.] — To justify the apprehen- 
sion of a person under 1 A 2 Will. 4, c. 32, s. 31,, 
he must have been requii ed to quit the land, and 
to tell his name ; and the wilfully continuing or 
returning upon the land, to justify an apprehen- 
sion, must be upon the same land, and for th© 
purpose of pursuing game there. Bejc v. Long.^ 
7 Car. A P. 314. 

To justify the apprehension of an offender 
under 1 A 2 Will. 4, c. 32, s. 31, it is only neces- 
sary that he should have been made to under- 
stand, by the person authorised under that 
section, that he is required to tell his christiani 
name, surname, and place of abode, and that he 
should have refused to comply with such 
requisition. It is not necessary that he should 
have been required both to quit the land and 
also to tell his name. Beg. v. Brntiieg, 3 Cox, 
C. C. 505. 

A warrant for neglecting to appear to a sum- 
mons for trespass in search of coneys, under 1 A 
2 Will. 4, c. 32, s. 30, was issued against 0.,. 
directed to all the peace officers in the county.^ 
A peace officer in the county met C. and said he 
apprehended him under this warrant, hut the 
warrant was not in his possession at the time, 
C. resisted, and, having severely injured the 
officer, escaped, but afterwards surrendered him- 
self. The justices fined him 10.s*, ft)r the tres- 
pass, and sentenced him to six months’ hard 
labour for assaulting the officer in the execution 
of his office : — Held, that the arrest under th© 
circumstances would not have been in th© 
execution of the constable’s offiee, and that th© 
conviction for assault must be quashed. Coddl 
V. Cale, 45 L. J., M. C. 101 ; 1 Ex. D. 352 : 3# 
L. T. 453 ; 13 Cox, C. C. 202. 

Action against two for assaulting the plaintiff,, 
and t©dring his clothes. A plea stated, that 
before the committing those trespasses the plain- 
tiff was found by the defendants on the lands of 
S. in search of g^me, without his licence and 
against his will, and that the plaintiff had in M$i 
possession a hare, which appeared to hate 
recently killed, ^herecpon one defendant, aa, 
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servant of and by command of S., demanded the 
hare, which the plaintiff refused to deliver ; that 
the said defendant demanded the hare from the 
plaintiff, and because he refused to deliver it, 
and kept it in his possession, both defendants, as 
such servants, and by sucli command, in order to 
take the same for the use of S., seized the plain- 
tiff, and took it from him according to 1 & 2 
Will. 1, c. 32, s. 3(). Another plea stated, that 
jxist before the trespasser, the plaintiff had in 
his possession a dead tiare belonging to S. with- 
out his leave and licence, wheiefore the defen- 
dants did, as his servants, and by his command, 
demand the same from the plaintiff, which he 
refused to deliver, and which he detained, 
whereupon the defendants, as such servants, 
seized the plaintiff (concluding as in the former 
plea) : — Held, that the first plea was bad, for 
not sufficiently showing when the second demand 
was made, or that it was made on the land of 
B. ; and that the second plea waas also bad, for 
not stating that the defendants gently laid their 
hands on the plaintiff in order to take the game, 
and that because he rousted, they necessarily 
committed the trespasses complained of, doing as 
little damage, and using as little violence to the 
plaintiff as they could on that occasion. JVtsdom 
V. Modutn , 3 Tyr. Sll. 

Notice of Action-—- Belief that Person had 
Authority.]— In an action foi assault and taking 
away the iilaintitt’s game certificate and gun, it 
appeared, that after the plaintiff had given his 
name and place of abode, the defendant purhed 
him out of the field into a public road, and then 
took away his gun. The defendant alleged that 
he had acted under 1 & 2 Will. 4, c. 82, s. 31, 
and w’as entitled to notice of action : — Held, 
that the judge was right in leaving it to the jury 
whether defendant acted on the belief that he 
had authority under 1 & 2 Will. 4, c. 32, and 
whether he had reasonable sround for that 
belief. Oo,v v. Iteld, 13 Q. B. 558 ; IS L. J., Q. 
B. 216 ; 13 Jur. 563. See further^ Peactice 
(Notice op Action). 

d. Ouatingr Jurisdiction of Justices. 

Adjournment asked to Produce Evidence of 
Authority.] — On the hearing of an information 
for trespassing in pursuit of game, it was stated 
by the parties that they had authority fiom the 
owner of the land ; but being not prepared to 
prove that fact, they asked for an adjournment : 
— Semble, that this was a claim of right on a 
matter which would be a defence to an action ; 
and therefore, under the proviso in s. 30 of 1 
2 Will, 4, c. 32, the justices ought not to have 
proceeded to convict. v. Cridland^ 7 El. 

& Bl 853 ; 27 L. J., M.'C. 28 ; 3 Jur. (N.s.) 
1213 ; 5 W. R. 679. 

B. was charged "with trespass in pursuit of 
game, under I k, 2 Will. 4, c. 32, s, 30, and was 
proved to have shot game on glebe land over 
which the rector of the parish had always exer- 
cised the privilege of sporting. The defence of 
B. was that he was game watcher, employed by 
three gentlemen who were proved to rent shoot- 
ing from the lord of the manor, and that the 
lord claimed the shooting over part of tiie glebe 
under an inclosure act. He^ proved that his em- 
ployers ordered him to go upon this land, but 
he produced no evidence, although an adjouim- 
ment was offered for that purjiose. that the land 
upon which the alleged trespass was committed 
■was included in the lands over which his em- 


I ployers’ shooting extended, nor in the disputed 
I part of the glebe. The magistrate decided that 
he had no bona fide claim of light to shoot on 
this particular land, and convicted him of the 
trespass : — Held, that, under the circumstances, 
the magistrate was justified in convicting. 
Birnie v. Marshall, 35 L. T. 373. 

Bona fide Question of Title.]— A question of 
title bona fide raised in the course of proceed- 
ings, on an information, before justices, for tres- 
passing in pursuit of game, operates to oust the 
jurisdiction of the justices, and their proper 
course is to dismiss the chai’ge, Lrgq v. Pnrdoe, 

9 C. B. (N.s.) 289 : 30 L. J., M. (J.‘ 108 ; 7 Jur. 
(N.S.) 499 ; 3 L. T. 371 ; 9 W. B. 234. 

The bona fides of the claim is for the justices 
to determine. Ih. 

M. laid an information against A. for tres- 
passing in pursuit of game, under 1 k 2 Will. 4, 
c. 32 (Game Act), s. 30. At the hearing he gave 
evidence that the lords of the manor had, in 
1815, granted the right of shooting, down to the 
present time, and that he was tlieu renting the 
shooting of them. On A.’s part it was alleged 
that he had a lease from the lords of the manor 
of the lands said to be trespassed upon, dated 
1859, in which theie was no reservation of a 
right to the game, and that the alleged trespass 
was committed in the assertion of his right to the 
game. The justices having convicted A. : — Held, 
that under the circumstances, the claim of right 
having been boni fide made, the jurisdiction of 
the justices was ousted. A lums v. Masters, 24 
L. T. 502. 

The tenant of a farm umler a lease which 
reserved the game to the lessor, but did not ex- 
pressly say that it did so exclusively, shot three 
hares in the presence of the keeper to assert his 
right. He set up this claim of right on the 
hearing of an information against him befoie the 
justices, and alleged that it ousted their jun.s- 
diction. They found that the claim was not bona 
fide, because he had a copy of the lease, anti con- 
victed him : — Held, that this finding as to the 
bona fides was not ctmclusive, because there was 
no evidence that his claim was made mail fide ; 
and that as he as^erted his claim of right the 
magistrates had no juri^dietiou to hear the in- 
formation. Lacesif \\ Stallard ,\M) h. I’. 792. 

A trespasser in 'sctrch of game set up as a de- 
fence, under 1 A; 2 Will. 4, c. 32, s. 39, the leave 
and licence of the occupier umier a parol lease. 
The occupier denied that the game was reservetl ; 
evidence was given to show that it was : — Held, 
that the defence wa^ not boni fiile, ami, there- 
fore, the jurisdiction of the justices was not 
ousted. lieg.w Crittdihm\ 2 5 Vv. H. 681. 

Semble, that if there is any eviilenee to show 
that the game is reserved, it beo<»me& a quest ion 
of fact to be decided by the justices. Jh, 

Where a party made a claim of light to shoot 
over lands as lord of a manor, and gave in 
evidence in support of such right, certain ilocu- 
ments of title and an inclusurc act, but the 
justices convicted him on the ground that he did 
not bona fide believe, when he eomniiltetl the 
trespass, that he had any such right as that 
claimed by him ; the court quashed the convic- 
tion on the ground that there was evidence of 
the bona fides of the claim set up. Beg, v. Btrbg- 
shire JJ., 11 W, li. 780, 

Title alleged must be of Barty of 

Third Person.] — Where proceeding for 








Competency of Witnesses.] — An information 
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•f'S in pursuit of game are taken before diction of the justices was ousted. Meg v. 

justices against a person who raises a question of Kayley, 10 L T 339. 
title, he must allege such title to be in himself, 

and not in a third person ; and it is the province - 

of the justices to determine whether or not such Evidence. 

C0“ipetency of Witaesses.]-An information 

O h w’ ^ ^ jnstices under 1 & 2 Will. 4, c. 32, s, 23, 

• ( ■ •) 1 , 7 L. 1. 356 ; 11 W. E. 87. for using an engine for the pnrioso of taking 

Wer* Ao«AT«n« T A , , . , without the authority of a certificate, is a 

criminal proceeding in which the party is charged 
“ *he day-time with the commission of an ofimce punishable 
nn oAlaffi ® tenant to A., set on aummary conviction, within 14 & 16 Viet, 

wound therefoie the party charged is 

*"i1 ®'’®“7 0ne who chose had not comietent or compellable to give evidence 
riinHm*A°nH ^“*er- for or against himself. Caitdl v. Iresim, El. Bl. 

riSit wlt^A ^ r^diness to try the & El. 91 ; 27 L. J., M. C. 167 ; 4 Jur. (N.S.) 660 ; 

ngnt with A. Held, that the mere assertion of 6 W. R 409 v ^ j 

such a general right in himself and every one 

w?’ j]® ^‘eally believed it, without show- Production of Deed giving Eight of Shooting. 1 

ng any such claim of right as would bp a — A landov ner, by deed, granted the right of 
hiTMictil^ytbA°f shooting to G. over land, of which B. afterwards 

I Filrao L^J M S T° became ocouplor. Upon an information against 

V ne, du j,, M. 0. 207 , 8 L. T. 681. B. for entering and being in the daytime upon 

Mfir#. -Rpii-ft-f i . .v. search of and in pursuit of game (the 

oust sufficient to land being that in his ovn occupation), G. 4le- 

a cham^^nf o to posed that he had the exclusive right of shooting 

1 & 2 W% K same under over the same, and that he had given no autho- 

nf nVfit fr’ tliere is an honest claim rity to B. to shoot, but the deed was not put in 

noint nnLv is absurd and impossible in evidence. The justices having convicted r—Held, 

able claim nf a reason- that the conviction, unsupi oited by the pioduc- 

involved, and not one of tion of the deed, was wiong. Marker r^Maru 

mens rea, inasmuch as the statute is not a mere 34 L. J., M. C. 140 : 11 Jur 651. ’ 

criminal statute, but is intended for the protec- 

Sho^t if persons entitled to Parol Evidence of what Party said before 

164' f E 10 0 rrV '* ‘-m o’f TT* f Magistrate. j—Paiol evidence of what a party 

164 , L. R. 10 C. I. 002 ; 33 L. T. 3.>2 ; 24 W.R. says befoie a magistiate, on the hearing of 1 

The mere hoVu^i nf o w u , a trespass, under 1 & 2 Will. 4, c. 32, s. 30, 

fide inth^existenc^of^he^i^bt^«°7®^''•^ “ admissible, although, in fact, uhat ho said 
fieimf m!w taken down ; as this is not a case in which 

the ekim some colour for it is the magistrate's duty to take doun what is 

W E sV ^ ’ ’’ 

exercised for Seven Years.]— Evidence 
Eeasonable Claim nf T?icrTif 1 a -u • a party has exeicised the right of killing 

summoned before iustices^i^r*'?rA<!i being game for seven years upon land is prima facie 

suit of onmA i f 1 trespassing m pur- evidence of the right under 1 cV: 2 Will 4 c 32 

«clStirofTheirufo?th?Xo^ f- for aS^lmson 

occupation, alleging the proprietorship of ™he "Pon any 

land to be in thiid narties Thm-fl lo. . ^ ^ ®®“5 game looently killed, found in the 

evidence in suplrt ofTe claim of A poeses.sion of any letscn upon such land in 

the evidencc''%.eplSrco1I?eiS S 2^88"“^* '’• °- 

favopof the title as .^et up by the party tri" 

convicted him :— Trespass with Degs where Harp.? sAAn 1 t.. 
decision^^/l!^^ impugn their sustain a charge of trespass in pursuit of game, 

An information was laid sp‘aint?t TT fnr a + lought under the 27 & 28 Viet. c. 67, the only 
pass in pursuit of game At ^ given on behalf of the complainants to 

in evidence a lea£, dated 1794 for ninatv offence was, that the 

years, of the land upon which the tre^^naS wn! giej hounds, was trespassing 

alleged to have been committed to "a ^ complainants wheie haies had 

through whom he claimeTthe w that he went away on 

pn,rty through whom the informant (‘laimA?i called on to stop by a caretaker of the 

right to the game. The lease contained th a M f caietaker deposed that he 

lowing reservation to t he lessor • and ako li wt F \T f i ^ f f beating for hares :— 

to hawk, hunt, set and fowl 'in and uniu tS wf’ evidence that the de- 

demised premises during the term hArAinoff ^ committed an offence under the 

Ei{..£ “ras’iH? “ - “• 

cnr.£f L'SiS iSS SJiSfS; 

U«:-Hd",h,ul.'SS'tf/i12 .»S f * 

m, u ^ ai ta- s.4 
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only one offence. Bex y. Mellor, 2 D. P. 0. 
173. 

The place of committing the trespass may be 
described in the conviction as certain land, 
without giving it a name, or sotting it out with 
abuttals. Ib,' 

As, by s. -15, the conviction itself cannot be 
removed out of the inferior court, a verified copy 
may be used to ascertain whether the conviction 
is valid. I h. 

After a conviction by two justices under 1 & 2 
Wll. 4, c. 32, s. 30, and befoie any formal con- 
viction had been drawn up, one of such justices 
changetl his mind, and together with a tliiid 
justice who had not heard the case, but without 
the concurrence of the other justice who had 
convicted, reversed such conviction : — Held, that 
such reversal was inegular, but that as no con- 
viction had been drawn up there was no good 
conviction existing, and the whole proceeding 
was a miscairiage v. Wilhauin, 4C L. J., 

M. G. 270 ; 33 L. T. 5,19. See JA'y. v. irate 7 fu 7 'd 
</«/., 18 W. R. 104. 

Imposition and Payment of Penalties.] — By 

1 & 2 Will. 4, 0 . 32, s. 37, every penalty for any 
offence again-t that act is to be paid to some 
one of the ovei&eers of the poor, or to some other 
officer (as the convicting justice or justices may 
direct) of the parish in which the offence shall 
have been committed ; to be by such overseer or 
officer paid over to the use of the general county 
rate ; but hj 5 k C Will. 4, c. 20^ s. 21, reciting 
the former act, it is enacted that one moiety of 
all such penalties shall go and be paid to the 
person who shall inform and prosecute for the 
same, and the other moiety only shall go and be 
paid to such overseer or officer, and be by him 
applied in manner before directed Held, that 
a conviction fur an offence against the foimer 
act, which directed the whole penalty to be jiaid 
" to W. J., one of the overseers of the poor of the 
parish, &c., to be by him applied accoiding to 
the directions of the statute in such case made 
and piovided,” is bad. (r/'lffith v. Ifarries, 2 M. 
•& W. 335; M, H. 8; 6 L. J., M. G. 29; 1 Jur. 57. 

A conviction for ti espassing in search of game 
in the daytime, under 1 tSc 2~Will. 4, c. 32, s. 30, 
included four person'^, and adjudicated that 

each of them, the said J. C., J. B , W. W., and 
J. S., so making default, shall be imprisoned for 
one month, unless the said several sums, and the 
costs and charges of conveying each of them, the 
said J. G., J. B., W. W., and J. S., so making 
ilefault, to gaol, shall be sooner paid ” Held, 
that it made each to be imprisoned until the 
oosts of conveying all to gaol had been paid, and 
therefore was bad, inasmuch as the 11 ic 12 Viet. 
<5. 43, s. 23, only made each liable for the costs of 
conveying him to gaol. Beg, v. Crhlland, 7 El. 
& Bl. 853 ; 27 L. J., M. 0. 28 ; 3 Jur. (K.S.) 1213; 
.5 W. R. 679. 

A conviction for killing a pheasant contrary 
to s. 3 of the 1 A 2 Will. 4, c. 32, following the 
form given in schedule (1. 2) to 1 1 12 Viet. c. 43, 

adjudged the offender to foifeit and pay a penalty. 

to be paid and applied according to law.” Bv 
1 & 2 Will. 4, c. 32, s. 37, and by .5 & 6 Will. 4, 
•c. 20, s. 21, the penalty is directed to be paid, 
one half to the informer, and one half to some 
one of the oveiseeis of the poor, or to some other 
officer (as the convicting justice or justices may 
direct) of the parish in which the offence shall 
Rave been committed Held, that the convic- 
tion was sufficient, by virtue of 11 & 12 Viet, 


c. 43, ss. 17, 32, being in the former given by the 
schedule to that act referred to in s. 17, though 
it did not in terms distribute the penalty, nor 
name the informer or the oveiseer to whom the 
penaltv was to be paid. Ber/. v. Mi/de^ 7 El. & 
Bl. 859, n ; 21 L. J., M. C. 94*; 16 Jur. 337. 

A conviction under 1 & 2 Will. 4, c. 32, s. 3, 
adjudged ihe defendant to pay a fine of 5.s*., “ to 
be paid and applied according to law,” and in 
default of pajuiieiit to be imprisoned for two 
memths ; — Held, that the justices had no juris- 
diction to order the defendant to be impri.soned, 
as the imjn-isonment was conditional t n the non- 
payment of the penalty, and they had not, by 
the conviction, directed the manner in which the 
penalty should be paid, as required by 5 6 

Will. 4, c. 20, s. 21. Ilyde^ JLXjMxte. 15 Jur^ 803. 

Quashing — UTo Wotice of Objection.] — A party 
summarily convicted appealed lu.der 1 2 Will. 

4, c. 32, giving notice (»f several objections on 
the merits. By the conviction, when returned 
to the sessions, it ajipeared that the party was 
adjudged to pay the penalty forthwith, and that 
nothing was said of imprisonment in case of 
default. The sessions quashed the conviction on 
this ground, stating in their order that they 
quashed it for want of form. The objection was 
not taken m the notice of appeal, nor did it ap- 
pear that the appellant, when he gave the notice, 
had means of knowing how' the conviction W’ould 
be framed : — Held, that, asMiming the conviction 
I to be defective in substance, the sessions had no 
power to quash it on this objection, no notice of 
it having been gneu. Bex v. Boidtbee, 4 A. (k 
E. 498 ; 6 N. k M. 26 ; 1 H. k W. 713 ; 5 L. J., 
M. C. 57. 

Barring Actions.] — A. ordered and authorised 
B. to sport over the lands of G., which lie did. 
D., by the assent of C., laid an information 
before a magistrate against B. for the tiespass 
under 1 k 2 Will. 4, c. 32, s. 3tb The magistrate 
dismissed the complaint : — Held, in an action by 
0. against A. and B. for this trespass, that the 
pi oceedings before the magistrate were a bar to 
the action, both as to A. and B., under .s. 46 ; and 
that to be a bar, it was not necessary that the 
magistrate should conviet of the trespass, it 
being sufficient if he adjmlicated between the 
parties. Bobinaon v. Vavghton^ 8 Gar. k R. 242, 

3. Unlawful Possessk^n op Game. 

Evidence,] — A common carrier between B, and 
R. was met by a jjoliee constable coming along 
the tuinpike road lo R. with hi^ horse and cart. 
The constable, suspecting that he ha<i been un- 
lawfully on land in pursuit of game, asked !um if 
lie had any game in his cart, to which he replied 
that he had only a few^ rabbits. The constable 
then searched the cart, and found in a basket, 
beneath the rabbits, a pheasant, nine partrwlges 
(three of wiiich had been shot, and six netted), 
and tw'o hares (one of which had been shot, and 
the other trapped). The game wars wet, and had 
been recently killed ; and the boots of the carrier 
(w’bo fainted when the game was discovereil) 
were dirty, although the road w'as dry. The 
justices w'ho convicted him found that 
evidence -was given on the one ha ml to show that 
the game w’as unlawfully obtainal, or on the 
other hand to show that it was lawfully ob- 
tained” : — Held, that the foregoing circumstances 
did not constitute sufficient evidence on wMelh 
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he could be convicted of 'having obtained game 
by unlawfully going on land in search or pursuit 
of game within 25 & 26 Yict. c. 114, s. 2. Jones 
T# 3ieker, 22 L. T. 95. 

Two men were seen together by a policeman 
on the 16th of December on a highway, about 
half -past nine p.m. One had a net under his arm 
for catching hares. Nothing else was found on 
either of them ; but they had a lurcher with 
them.^ The policeman had heard a dog yelping 
as if in chase of a hare or rabbit a little time 
before these men came along the road. The 
night was damp and the net was wettish. They 
were both convicted under 25 & 26 Viet. c. 114, 
s. 2 Held, that there was evidence to support 
the conviction : for that it was not necessary 
that they should have caught any game : it was 
sufficient if they had used the net for the pur- 
pose, though unsuccessfully, of which there was 
evidence. Jeyikm v. JClng, or Reg. v. Cormoall JJ, 
41 L. J., M. G. 146 ; L. R. 7 Q. B. 478 ; 26 L. T. 
428 : 20 W. R. 669. 

Jurisdiction.] — In order to give jurisdiction to 
magistrates to convict of an offence under 25 & 
26 Viet. c. 114, s. 2, it is necessary that the game 
or instruments for killing or taking game should 
be seized and detained on the highway. Tnrmv 
V. Morgan, 44 L. J., M. C. 161 ; L. R. 10 0. P 
687 ; 38 L. T. 172 ; 23 W. R. 659. 

A man, whilst going in a cart along a highway, 
was required to stop by a constable. He diove 
off without obeying the order to stop, and shortly 
afterwards delivered to G. several rabbits, of 
which the constable subsequently took posses- 
sion : — Held, that, as the rabbits were not seized 
by the constable wdiilst they were in his posses- 
sion ui)on the highway, he could not be convicted 
under 25 & 26 Vict. c. 114, s. 2. Ik. 

G. SEPULTURE-DESECRATION OF. 

^ Removing Dead Bodies for Purpose of Dissec- 
tion.]— Taking up dead bodies even though for 
the purpose of dissection is an indictable offence 
:^g. V. Lynn, 2 Term Rep. 733 ; 1 Leach, C. C. 

Selling the dead body of a person capitally 
convicted for dissection, where dissection was no 
part of the sentence, was a misdemeanour at com- 
mon law ; and in order to support an indictment 
for such offence, it was not necessary that there 
should be direct evidence that the defendant 
sold the body for lucre and gain, and for the • 
puipose of being dissected, liesr v. CunduL, D. 

& R. N. P. 0. 13. , 

^ Taking Body with Intent to Sell.]— It is an i 

indictable offence against decency to take a ' 
perpn s dead body with intent to sell or dispose ' 
of It for gain and profit. Rex v. Gilles, R. & R. 
336, n. Jj. And see Rex v. Rujin, R. & R. 365. 


1 ceived therefor sums of money in proportion to 
the number of bodies sent. After dissection the 
' bodies were buried. The jury found that the 
master of the workhouse had caused the appear- 
ance of funerals to be gone through, with a view 
: to prevent the relatives requiring the bodies to 
be interred without anatomical examination 
Held, that an indictment charging the master 
of the workhouse, in one count, with selling the 
■ bodies, in another with taking away the bodies 
: for gain to delay the burial with intent to have 
them dissected, and in a third with intent to sell 
and dispose of them, could not be sustained, as 
the master of the workhouse had lawful posses- 
sion of the bodies within 2 & 3 Will. 4, c. 75, 
s. 7, and the relatives liad made no request that 
the bodies should be interred without anatomical 
examination. Reg. v. Feist, Dears. & B. 54: 
27 L. J., M. C. 164 ; 4 Jur. (N.s.) 541 : 6 
W. R. 546; 8 Cox, 0. C. 18. 

Exposing Dead Body in Public Highway.]— 

The prisoner was indicted for unlawfully ex- 
' posing the dead body of her infant child near a 
public highway. The jury found that the body 
; was exposed by the prisoner in a public highway ; 

that the place was one where many people were 
’ certain to pass and repass ; and that the ex- 
posure was calculated to shock and disgust 
passers-by and outrage public decency Held, 
that the prisoner was guilty of a nuisance at 
common law. Reg. v. Clirh, 15 Cox, C. C. 171. 

Not providing for Burial.]— A parent, who has. 
not the means of providing burial for the body 
of his deceased child, is not liable to be indicted 
for a misdemeanour in not providing for its burial, 
even though a nuisance is occasioned by allow- 
ing the body to remain unburied, and although 
the poor-law authorities of the union have offered 
him money to defray the expenses of burial, by 
way of loan, as he is not bound under such 
circumstances to contract a debt. Req. v. Tamh 
2 Den. C. C. 325 ; T. & M. 632 ; 21 L. J., M. 0. 
39 ; 15 Jur. 1090 ; 6 Cox, 0. C. 379. 

Where no ecclesiastical prohibition attaches, 
semble that every householder in whose house a 
dead body lies is bound by common law to inter 
the body decently. Reg. v. Stewart, 4 ?. & D. 
j 349 ; 12 A. & E. 773. 

Cremation.] — The mere act of burning a dead 
human body is not in itself a crime, but if it is 
burnt in an indecent manner or m such a wuxy as 
to give offence to any portion of the public being 
in a place wheie they had a light to be, it is a 
common nuisance. Reg. t. Price. US L. J., M C 
51 ; 12 Q. E. D. 247; 33 W. li. 45, A. ■ fg 
T°^’ Williams V. WiUium’s.hl 

L. J., Ch. 385 ; 20 Ch. D. 659 ; 46 L. T. 275 : 30 
W. B. 438 ; 15 Cox, C. 0. 39 ; 46 J. E. 726. 


Master of Workhouse Selling Bodies— No 
Bequest by Eelations.]— A master of a work- 
house, after showing the bodies of deceased 
paupers in ooftns to their relatives, caused the 
relatives to follow other coiBns to the graves 
fw, appearance of a funeral to be gone 
through. The relatives had not required that 
interred without anatomical 
examination, according to 2 & 3 Will. 4 c. 76 
workhouse then sent the 
bpaies to Qny s Hospital for dissection, and re- 


Eemoval of Corpse &om Burying Ground, 
whether Consecrated or not.]— it is a mis- 

demeanour at common law to remove, without 
lawful authority, a corpse from a grave in a bury- 
mg ground belonging to a congregation of pro- 
testant dissenters, and ic is no defence to such a 
charge that the motive of the person removing: 

body was pious and laudable. Reg. v. Sharpl 
Dears. & B. 160 ; 26 L, J., M. G.l 47 • 3 Jur 
(N^) 192 ; 5 W. R. 318; 7 Cox, C. Ol 2li 

was indicted for Wlawfully,i 
w^ully, and indecently digging opeh graves tn 
a burial-ground, and taking and renanylng 
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of the bodies of perFons buried thereiu, and 
interfering with and offering indignities to the 
remains of the said bodies. The evi<lence 
showed that the defendant employed persons to 
excavate for building operations the burial- 
ground attached to a nonconformist place of 
worship, which had been disused as a burial- 
ground for some time ; and the jury found that, 
in the course of the excavation, ]>ones that 
formed parts of human remains, and of the same 
human skeleton, were dug up, but that they 
were not distmbtd in an improper and indecent 
manner : — Held, that the defendant was guilty 
of a misdemeanour at common law. ihy. v. 
Jacolson, 14 Cox, C. C. 522. 


D. PROCEDURE AND PRACTICE. 

I JURISDICTION. 

1. Admiralty Jin' 071, 1717. 

2. Offence Committed on Lenid Ahroad, 1720. 

3. Coiti'al Ci'imnud Coini, 1721. 

4. Commissions and Caol delivery A'l'lS. 

5. Qnai'ter Sessions, 1725. 

G. Offences Committed near Boundaries of 
Counties, 1725. 

7. County of City or Toum, 172G. 

8. In Borouahs, 1726. 

9. Offences on Sea 7iear Shoi'c of County, 1726. 

10. Offences during Journeys and Voyages, 1727. 

11. In Particular Cases, 1727. 


1. Amiralty Jurisdiction. 

Persons on board British Ships in Rivers and 
Estuaries.]-— Certain bonds or valuable securi- 
ties were stolen from a British ocean-going 
merchant ship whilst she was lying afloat, in the 
ordinary course of her trading, in the ru er at 
Rotterdam, in Hollantl, moored to the quay, and 
were afterwards wrongfully received in England 
by the prisoners with a knowledge that they had 
been thus stolen. The place where the ship lay 
at the time of the theft was in the open river, 
sixteen or eighteen miles fioin the sea, but with- 
in the ebb anil flow of the tide. There were no 
bridges between the ship and the sea. and the 
place wdiere she lay was one whcie laige vesseR 
usually lay. It did not appear v ho the thief 
was, or under what circumstances he was on 
hoaid the ship : — Held, that the prisoneis could 
he properly tried and convicted at the Cential 
Criminal Court in this country, as the larceny 
took place wnthin the jurisdiction of tlie 
admiralty of England. Biu}. v. Carr, 52 L. J., 
M. C. 12 ; 10 Q. B. D. 76*; 47 L. T. 451 ; 31 
W. R. 121 ; 4 Asp. M. U. 604 ; 15 Cox, C. C. 129; 
47 J. P. 38. 

The criminal jurisdiction of the admiralty of 
England extends over British ships, not only on 
the high seas but aRoin rivers, below the bridges, 
where the tide ebbs and flo\\ s, and v here great 
ships go, though at a spot where the municipal 
authorities of a foreign country might exeicise 
concurrent jurisdiction, if invoked. Beq. v. 
Andersoii, 38 L, J., M. C. 12 ; L. R. 1 C. C.'lGl ; 
19 L. T. 400 ; 17 W. R. 208 ; 11 Cox, C. C. 198. 

The admiralty jurisdiction extends toe-tuaries 
although the common law tribunals have a con- 
current jurisdiction. Be*c v. Bruce, R. k. R. 
243 ; 2 Leach, C. C. 1093. 

Larceny committed on board an English ship 
lying in a river in China, is within the jurisdic- 


tion of the Central Criminal Court. Bex v. 
Allen, 1 M. 0. C. 494 ; 7 Car. A P. 664. 

Semble, there would he jurisdiction at commoni 
law if a British ship was on the high seas, or 
infra primes pontes, or in a tulal river where* 
gieat ships come and go. Beg, v. Armstrong, 11^ 
Cox, C. C. 184. 

Offence not Completed.] — The murder 

need not be consummated or wliolly completed ou 
board such ship to deprive jurisiUetion. ///. 

Persons on board British Ship on High Seas.] 
— An English ship upon the high seas R to be* 
considered as part of the territory of England 
and therefore a foreigner, \\ lio whilst on btiartl 
such ship commits an offence against the English 
laws, is amenable to those laws ; and it makes, 
no difference whether he has gone on boaul 
voluntarily, or has been taken and detained there* 
against Ins will. Beg. v. Satticr, Deais. A B* 
525 ; 27 L. J., M. C. 18 ; 4 Jur. (N.S.) 98 
6 W. R. 227 ; 7 Cox, C. C. 131, 

A person is found within the jurisdiction of a 
couit of justice, within the meaning of the 18 A 
19 Viet. c. 91, s. 21, when he is actually present 
there, whether he has come within such jurisdic- 
tion voluntarily, or has been hi ought there against 
his will. Ih. 

The defendant was convicted im an indii'tmcnt 
cliaiging him with assaulting the ] nosec utors oo* 
the high seas, and imprisoning and detaining 
them. They were Chilian subjects, and had beem 
ordered by the goveinment of Chili to lx* banished 
from that country to England. The defendant, 
being master of an English inei chant vessel lying 
in the territorial wateis of (lull, near Talpaiaiso, 
contracted with the Chilian L^overnment to take 
the prosecutors fiom Valparaiso to Liver])Ool ; 
and they were accordinuly hrmight on board 
his vessel by the officers of the government, anti 
were carried b}'' the defendant to Liverpool under 
his contract : — Held, that although the convict loni 
could not besiippoited tor the ns^ault and im- 
prisonment in the Chilian waters, it must in* sus- 
tained for that which was done out of the ('Uilian* 
territory, and that althougli the delendant 
justified in receiving the proMuaitois on bo.iid his- 
vessel in Chili, yet that j^*^t fleation cea**ed when? 
he passed the line of Clulian jurRdictnm.and the 
detention of the juisoneis and eouvi‘>ing them 
to Liveipool was a wionu intentimially plainieil 
and executed in pursuance of the" contract, 
amounting to a f.dse iinpi i'^mum nl, tiud fnable 
by English law. v. Ja\A( if, Itel!, C. i \ 226 ; 

29 L. J., M. C. 97; *6 Jur. (xk) 262; I L. T. 
452 ; 8 W. R. 220 ; 8 Cox, C . V , 269. 

Indictment.] — lu an indictment pre- 
ferred at the asdzos for a felony committed oi> 
the high seas, it is sufficient to aU<‘ge that the 
offence was committed on the high seas, without 
also averrinir that the offence" was eommitteil 
within the juri^'dietion i»f the mlmlialty. /7rf/. 
V. Jo7ies, 2 Car. A K. 165 ; 1 Dtui. C. i\ 161. 

British Ship— How Proved,]— On the trial of 
an indictable offence, emimutted on board a 
British ship on the high seas, it is not necessary 
to prove the register of such drip uiitler the 
Merchant Bhipping Act, 1854, Part IRm* that 
she belongs to a persoiu qualified to In* owner of 
a British ship according to the terms of that icri 
Beg. V. Von Scherg, 39 h, J., M. (\ 133 ; L. 1, 1 
C. 0. 264 ; 22 L, T. 523 ; 18 W. ll. 935. 
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Upon the trial of an indictment against a 
sailor for wounding the mate on board a ship on 
the high seas, the master of the ship, the boat- 
swain, and one of the crew, having stated the 
ship was a British ship, and was sailing under 
' the British flag ; — Held, that the ship was suffi- 
ciently proved to be a Biitish ship. Ih. 

A hulk retaining the general appointments of 
a ship, registered as a British ship, and hoisting 
the British ensign, although only used as a float- 
ing warehouse, is priina, facie sufficiently a 
British ship to be withm the 17 k 18 Viet, c. 104, 
s, ^ 267,^ and a murder committed thereon is 
within the jurisdiction of the admiralty. Reg. 
V. Arm>stn))ig^ 13 Cox. G. C. 184. 

To prove that a ship is a British ship, it 
is not necessary to produce the register or a 
copy thereof ; it is sufficient to show orally 
that she belongs to British owners and carries 
the British flag. Reg. v. AVeti, 10 Cox, C. 0. 
405. 

Upon an indictment for murder ,Jt was proved 
that the offence was committed upon the high 
seas, in a ship sailing under the British flag, 
which was foreign built, and all the ciew' of 
which, both officers and men, inclnding the 
ptisoner and the deceased, were foreigner. A 
certified copy of the register was put in evidence, 
in which one Kehdcr was ilescribed as the sole 
cwner, ami as being of London, and a merchant. 
Behder was not a born Englishman, and thei’e 
was no evidence of his having letters of deniza- 
tion, or that he had been naturalised : — Held, 
that the ship was not a British ship so as to give 
jurisdiction in this country to try the offence. 
Reg. V. Rjornsen, L. k C. 545 ; 34 L. J., M. C. 
180 ; 11 Jur. (n.s.) 589 ; 12 L. T. 473 ; 13 W.B. 
664 ; 10 Cox, 0. C. 74. 

^ Ship taken by British Ship.J—On the 

trial of Brazilians for the murder of P., it ap- 
peared that a British cruiser, engaged in the 
prevention of the slave-trade, manned two boats, 
;and sent them, commanded by a lieutenant, to 
Board the Brazilian ship P. He did so, and 
finding her fitted up for slaves, but wuth no 
I slaves on board, took her. After this, the lieu- 
tenant in the ship F. chased the ship E.. also 
Brazilian, and sent a boat with P., who wms a 
midshipman, to board her. She had slaves on 
Board, and was cajitured, and part of her crew^ 
put on board the F., and left there, with the 
captain and cook of the F., as prisoners in chai ge 
of P. and British seamen. Neither the boats nor 
the F after she was taken, had any instructions 
cn board, but the cruiser had. Such of the 
crew of the E.,as were thus put on board the F. 
and the cook of the F., all Brazilians, rose on p! 
and the British seamen and killed them all : 
But the captain of the F. would not join in the 
transaction. It was contended for the prosecu- 
tion, that the F. and B. were legally taken 
under 5 Geo. 3, c. 113, and 7 & 8 Geo. 4, c. 74 
and the Portuguese and Brazilian treaties as to 
alave-trading ; and lhat the prisoners were in i 
lawful custody, and the ship F. in the lawful < 
custody of the queen’s officers. The prisoners : 
were convicted of the murder, but a majority of 
the judges held the conviction wrong, on "the 
Iground of want of jurisdiction in an English 
copr^t to try an offence committed on board the < 
' lawful possession of that g 

Crown through its officers s 
jurisdiction, there I 
s no evid#nci brought before the court at the } 
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I trial to show that the possess'on was lawful, 
. Reg. V. Seiva, 2 Oar. & K. 53 ; 1 Den. 0. C. 104. 

I Position of Ship.] — Oral testimony as to 

’ the position of a ship at a given time is better 

• evidence than the production of the log-book, 
Reg. v. Allen, 10 Cox, 0. C. 405. 

: Jurisdiction over Foreign Ship,]— A German 

• vessel carrying the German flag, under the com- 
' mand and immediate direction of a German 
, subject, collided with an English steamer navi- 
i gating the English channel at a point within 
. tw'o^ miles and a half fiom Dover beach, and the 

collision caused the English ship to sink and the 
; death by drowning of an English subject on 
^ board of her. The prisoner was tried and found 
guilty of manslaughter at the Central Criminal 
5 Court : - Helcl,_ by a majority of the court, that 
. the Central Criminal Court had no juiisdiction to 
try the case. Reg. v. Keyn, 46 L. J., M. C. 17 ; 
i 2 Ex. D. 63 ; 13 Cox, C. C. 403. Bee now the 
L Territorial Waters Jurisdiction Act, 1878 (41 k 
, 42 Viet. c. 73), s. 2. 

2. Offence Committed on Land Abeoad. 

, By British Subject on Foreigner.]— A British 
! subject, who committed a murder m a foreign 
country upon a person who was not a Biitish 
! subject, was tiiable m England under 9 Geo. 4, 
c. 31, s. 7. Reg. v. Azzoyavd), 1 Car. k K. 203: 2 
M. C. C. 289 ; 1 Cox, 0. 0. 28. 

Under 33 Hen. 8, c. 23, a British subject was 
indictable for the murder of another British sub- 
ject in the jurisdiction of a foreign state. 

V. Saivger, R. k R. 294 ; 2 Car. & K. 101. B, P., 
Rex V. Ealing, Car. C. L. 105. 

By Foreigner on British Subject.] — Man- 
slaughter committed in China by an alien enemy 
yffio had been a prisoner of ■war and Avas then 
acting as a mariner on board an English mer- 
chant ship, could not be tried in England under 
33 Hen. 8, c. 23, and 43 Geo. 3, c. 113, s. 36. 
Rex V. BejgaTdo, 1 Taunt. 20 ; IL & 14. 134 : 9 
B. E. 693. 

A foreigner cannot be tried in England for the 
murder of a British subject in a toreign country. 
Rex V. Mattos, 7 C. & P. 458. 

By Foreigner on Foreigner — Beath in 
England.] — ^^If one foreigner inflicts a blow on 
another foreigner in a foieign vessel on the high 
seas, and the person so struck in a few days 
afteiwards lands in England and dies there, the 
homicide is not cognisable by the courts of this 
country by virtue of 9 Geo. 4, c. 31, s. 8, or of 2 
Geo. 2, c. 21, s. 1. Reg. v. Zewis, Dears, k B. 

; 26 L. J., M. 0, 104; 3 Jur, (N.s.) 525 ; 

7 Cox, 0, 0. 277. 

Beath on Board Ship.]— Where the death was 
on shipboaid, though the blows were given on 
shore, the offence could not be said to have been 
committed according to the vioids of 9 Geo. 4 c. 
31, s. 7, “on land out of the United Kingdom ”* 
Rex V. 2Iattos, 7 C. & P. 458. 

Indictment.] — In an indictment on 9 Geo. 4, 
c. 31, s. 7, for murder committed by a British 
subject abroad, it must be averred that the pri- 
sonp and the deceased were subjects oi hi« 
Majesty. To prove the allegation that thfe 
was a subject of his Majest^j h|^ owfi 
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is evidence to go to the jury, and it will be for 
them to say whether they are satisfied that he is 
in fact a British -born subject. Bex v. IleUJiam, 
4 Oar. & P. 394. 

3. CENTEAL CKIMIIs'AL Couet. 

Constitution of Court.] — The 4 &;5 Will. 4, c. 4, 
s, 36, subs. 1,2, after establishing and constituting 
the Central Criminal Court, and authorising the 
crown to issue commissions of oyer and terminer 
and gaol delivery, enacts that it shall be lawful 
for the judges of the court, “ or any two or more 
of them, to inquire of. hear, determine and 
adjudge ” the offences specified : — Held, that 
this enactment did not require that two judges 
should sit on the trial of an indictment. That, 
supjjosing the attendance of one of the aldermen 
of the city named in the commission was neces- 
sary in addition to the presiding judge, it was no 
ground of error that the same alderman was not 
present throughout the trial : — Held, also, that 
more than one court might sit at the same time. 
Le verson v. Beg..^ 10 B. & S. 404 ; 38 L. J., M. C. 
97 ; L. E. 4 Q. B. 394 ; 20 L. T. 485 ; 18 W. K. 
251 ; 10 Cox, 0. C. 286. 

The judge of the Sheriff’s Court of the city of 
London has jurisdiction to sit as a judge of the 
Central Criminal Court. Ih, 

Jurisdiction—Admiralty.] — A foreigner was 
convicted of manslaughter at the Central Cri- 
minal Court, committed on board a British vessel, 
in the river G-aronne, within the boundaries 
of the French empire, about thirty-five miles 
from the sea, and at a spot about 300 yards from 
the nearest shore, within the ebb and flow of the 
tide : — Held right, inasmuch as it was a place 
within the jurisdiction of the admiralty of Eng- 
land, which that court had jurisdiction to try 
under 4 & 5 Will. 4, c. 36, s. 22. Beg. v. Anderson. 
38 L. L, M. C. 12 ; L. K. 1 C. 0. 161 ; 19 L. T. 
400 ; 17 W. II. 208 : 11 Cox, C. C. 198. See also 
Btq. V. Kenn, 46 L. J., M. C. 17 ; 2 Ex. J). 63 ; 
13 Cox, C. C. 403. 

Larceny committed on board an English ship 
lying in a river in China is within the juris- 
diction of the Central Criminal Court. Bex v. 
Allen, 1 Oar. & P. 664 ,* 1 M. C. C. 494. 

Larceny.] — A. was indicted at common 

law for simple larceny, in stealing in Middle- 
sex a quantity of lead. The lead was stolen 
from the roof of the church of Iver in Bucking- 
hamshire. The prisoner was indicted at the 
Central Criminal Court, which has jurisdiction 
in Middlesex (under 4 & 5 Will. 4, c. 36), but 
not in Buckinghamshire : — Held, that he could 
not be convicted there, on the ground that the 
original taking not being a larceny, but created 
by statute a felony, the subsequent possession 
could not be considered a larcenjn Bex v. Mllla r, 
7 C. & P. 665. 

Libel.] — In a prosecution at the Central 

Criminal Court for publishing a libel, it is not 
necessary, for the purpose of giving jurisdiction, 
that the prosecutor should have entered into 
recognisance, or that the defendant should have 
been in custody, or be bound to appear according 
to 4 & 5 Will. 4, c. 36, s. 13. Beg^ v. Gregory. 7 
Q. B. 274 ; 14 L. J., M. C. 82 ; 9 Jur. 593. 

Forgery.] — A. was indicted at the Cen- 
tral Criminal Court for forgery. He was not 


shown either to have committed the forgery, or to 
have been in custody within the jurisdiction of 
the court till the moment before the trial, when 
he surrendered in discharge of his bail : — Held, 
that he wns triable in that court under 11 Geo. 

4 & 1 Will. 4, c 66, s. 21, as being in custody 
within its jurisdiction. Bey. v. Bmytlites, 1 Den. 
C. C. 498 ; 2 Car. & K. 878 ; T. k M. 190 ; 19 
L. J., M. C. 31 ; 13 Jur. 1034 ; 4 Cox, C. C. 94. 

Casting away Ship.] — The Central 

Criminal Court has jurisdiction to try accessories 
before the fact to the felony of casting away and 
destroying a ship on the high seas, on an indict- 
ment against principal ami accessory, though the 
principal felon is not amenable to justice. Beg^ 

V. IVallace, 2 M. C. C. 200 ; Car. & M. 200. 

Murder.] — A British subject might be 

indicted at the Central Criminal Court under 9 
Geo. 4, c. 31, s. 7, for the murder of a foreigner 
out of the Queen’s dominions. Beg. v. Azzopardi, 

1 Car.& K:.203 ; 2 M. C. C. 289 ; 1 Cox, C. 0, 28. 

Certiorari— On what Terms.] — When, after re- 
moval, the defendant is ordered to be tried under 
the act 19 & 20 Viet. c. 16, at the Central 
Criminal Court, the Court of Queen’s Bench will 
not make it a condition, under s. 24, that the pro- 
secutor shall furnish the defend \nt with evidence 
wdiich, it is suggested, has been obtained by the 
prosecutor since the taking of the depositions. 
Beg. V. JPalmer, 5 El. & Bl. 1024. 

Grounds for.] — It is not a sufficient 

ground for the removal of an indictment, under 
19 & 20 Viet. c. 16, s. 3, for trial at the Central 
Criminal Court, that, on the occasion of the first 
apprehension of the prisoner, some months before 
the time for trial, article^ and paragraphs had 
appeared in some papers of the paiticular town in 
which the trial w'ould take pLiee, of a nature 
likely to create prejudice against him, and that 
the case had become matter of conversation 
amongst certain classes in that town, it not 
appearing either that those papers had a general 
circulation in the county, or that the (*aso had 
become matter of general conveisation in the 
county, as the jiirois would be taken from the 
county as well as the town. Bey. v. Bextan, 11 

W. E. 209. 

Certificate, Form of.] — The certificate 

mentioned in 19 «S: 20 Viet. c. 16, s. 25, may be 
in the form supplied by the Tieasury. Beg. v. 
Bideomhe, 25 W. E. 585. 

By what Jury Tried.]— An imlictment 

for libel was preferred in the Central Criminal 
Court, the publication being laid as having taken 
place -‘at the parish of 8t. M., in the comity of 
Middlesex, within the jurisdiction of the Central 
Criminal Court.” The defendant having removed 
it by certiorari, it came on to be tried at nisi 
prills, in Middlesex, wdien be withdrew his plea 
of not guilty Held, that there %vas a sufficient 
venue assigned to the material fact. Beg. v. 
Gregory, 7 Q. B. 274 ; 14 L. J., M. C. 82 ; 9 Jur. 
693. 

Before 9 & 10 Viet. c. 24, s. 3, an indictment 
alleging the offence to have been »l 

the parish of M., in the county of Middlesex, whi 
within the jurisdiction of the Centml Criiilaid 
Couit, was found at the Central Criminal 
and removed by certiorari -HeM, that thi ^ 
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was properly tried by a Middlesex jury. Reg, v. I 
Sunt, 10 Q. B. 925 ; 17 L. J., M. C. 14 ; 11 Jur. ! 
i822. S. P., Reg, t. Castro, 28 L. T. 342 ; 12 
Cox, 0. 0. 454. 

Maudamus.] — Mandamus will not lie to the 
Judges and justices of the Central Criminal 
■ jl Court. The recorder of London, upon the trial 

’ ; and conviction of a prisoner charged with larceny, 

■ having refused to order (under 24 & 25 Viet. c. 

, ‘ s. 100) the person \\ ith whom stolen property 

, I was pledged to restore it to the prosecutor, the 

, : “Queen’s Bench Division refused to grant a manda- 

j ; anus directed to “ the judges and justices of the 

♦j “Central Criminal Court,” to compel the recorder 

I I *0 make such order. Reg, v. Central Criminal 

? Court Judges, 52 L. J., M. C. 121 ; 11 Q. B. D. 

. i 479 ; 16 Cox, C. 0. 325. 

4. OOMMISSIOXS AXD GAOL DELIVERY. 

jy Jurisdiction.] — An offence was committed 

ifj within a locality wdiich had a separate body 

y of justices exercising jurisdiction within the 

\ ■: liberty, by virtue ot three separate commissions : 

= 5;, first, the ordinary commission of the peace; 

secondly, a commission to try all treasons, 
misprisions of treasons, insurrections, murders, 
felonies, manslaughters, &c. ; thirdly, a general 
commission of gaol delivery. Neither of the 
•commissions contained any non - intromittent 
clause; but the general county magistrates, in 
fact, exorcised no jurisdiction within the liberty, 
which had a gaol and separate custos rotulorum 
^ind clerk of the peace : — Held, that these com- 
missions did not oust the jurisdiction of her 
Majesty’s justices of gaol delivery for the whole 
•county ; and that the prisoner having been 
removed from the liberty by writs of habeas ad 
•deliberandum and recipias corpus was properly 
tried by such justices. Reg, v. Crane, 3 Cox, 
C. 0. 53. 

The general authority given by the commission 
'Of general gaol delivery to 3 ustices of assize to 
deliver the gaols of all manner of prisoners found 
therein, confers no jurisdiction over prisoners 
directed by statute to be dealt with by the court 
of general or quarter sessions, though found 
within the prison of the county. A commitment, 
•therefore, of such a prisoner to the assizes will 
be bad, and will entitle the prisoner to his dis 
oharge from custody. The effect of the Home 
Dffice Circular of March, 1883, on the form 
of commitments. Reg, v. IVard, 15 Cox, C. C. 
321. 

Power of Judge of Assize to order Indict- 
ments found at Quarter Sessions to be for- 
warded.] — An indictment was found at the 
'County sessions at Bedford against the defendant 
for obstructing a highway. Upon the certificate 
of such finding, he was taken before a magis- 
trate. and bound by recognisance to appear and 
plead at the assizes. The indictment was not 
transmitted to the assizes, but was in the custody 
of the clerk of the peace Held, that the judge 
of assize had no ixiwer to order the clerk of the 
peace to send the indictment to the assizes ; that, 

, as it was found at the sessions, and not trans- 
mitted for trial at the assizes, the court had no 
Jurisdiction to try the same. Reg, v. Wddman 
12 Oox, 0. 0. 364. 

But a second indictment for the same offence 
found by the grand jury at the assizes 
that the defendant, being bound to appear 


by recognisance, must be called upon to plead to 
the second indictment. I h. 

Division into different Courts.] — Under a com- 
mission of oyer and terminer, the general court 
may be divided into as many courts as con- 
venience requires ; and each separate court is to 
be considered as held, not only before the judge 
actually sitting, but also constructively before all 
the members of the (commission then act- 
ing under it. Leverson v. Reg,, 10 B. & S. 
404 ; 38 L. J., M. 0. 97 ; L. K. 4 Q. B. 394 ; 
20 L. T. 485 ; 18 W. K. 251 ; 11 Cox, G. C. 
286. 

Eight of Prisoner on Bail to he Xried-»-E'ot 
in Custody at the Time of holding of the Assize.] 

— The Orders in Council, of August, 1879, made 
in pursuance of the Winter Assize Acts, 1876 and 
1877, declare which counties are to be united for 
the purpose of holding a winter assize, and in 
each instance enact, that “ Nothing in this 
order shall authorise the trial or require the 
attendance at the said winter assizes, for the said 
winter assize county, of any prisoner who shall 
have been admitted to bail, and who shall not at 
the time of the holding of such winter assize 
county be in custody ” : — Held, that a prisoner 
who had been admitted to bril, and who sur- 
rendered after the opening of the commission, 
was not in custody “at the time of the holding 
of the assizes.” and could not therefore be tried. 
Reg. V. Stgford, 14 Cox, C. 0. 353. 

In order to entitle himself to be tried he 
should have surrendered before the opening of 
the commission. Ih. 

Construction.] — ^An allegation upon a record 
that thiee judges executed a commission in 
relation to the trial of prisoners, to try before 
w^hom that commission was issued, is an affirma- 
tive allegation of the authority to perform tliat 
duty, and is not rendered uncertain by a sub- 
sequent statement that the commission wars 
directed to them and others. O'Rrten v. Reg., 
2 H. L. Cas. 465. 

Discharge by G-aol Delivery.] — Prisoners tri- 
able under special commissions may be dis- 
charged by gaol delivery. Rew v. Platt, 1 Leach, 
G. C. 157, 170. 

A prisoner m custody under a defective com- 
mitment may be discharged under a gaol delivery. 

Ih. 

It is not imperative on a commissioner of gaol 
delivery to discharge all the prisoners in the gaol 
who were not indicted ; it being discretionary in 
him to continue on their commitments such 
prisoners as appear to him committed for trial, 
but against whom the witnesses did not appear, 
having been bound over to the sessions. AmnL 
E. k E. 173. ’ 

The judges’ commission of gaol delivery applies 
only to untried prisoners in the gaol, and not to 
untried prisoners in houses of correction. Reg 
V. Arlett, 2 Gar. k K. 596 ; 3 Cox, C. C. 431. 

Beading over Commission.]— A special com- 
mission for the trial of a prisoner having been 
read in open court at the opening of the com- 
mission, immediately before the delivery of the 
charge to the grand jury, an application made at 
the arraignment by his counsel for the ( 
sion to be then read a second time, 
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ground that it had not been read in the presence 
of the prisoner, was refused. lieq. v. Bermrd, 1 
F. & F. 240. 

5. Quarter Sessions. 

Assizes occurring at same Time.] — The juris- 
diction of a r'ecoider of a borough is not deter- 
mined or suspended bj the arrival of the judges 
of assize in the same county, and the rule applies 
equally to the jurisdiction of county justices of 
the peace ; therefore general quarter sessions of 
the peace for a borough or county may be held 
ooncurrently with assizes in the same county, 
thougli it would be highly inconvenient to do so. 

Y. 3 New Sess. Cas. 564 ; 13 Q. B. 
738 ; 18 L. M. C. 2U7 ; 13 Jur. 850. 

Where the quarter sessions of a county occur | 
while the judge of assize is proceeding with the 
trial of prisoners in that county, after the grand 
jury at the assizes has been discharged, the better 
course is for the quarter sessions not to proceed 
wdth the trial of aii}^ prisoners, but to dispose of 
all their other business, and then to adjourn to a 
future day. 9 Car. ^ P. 71)0. 

Goods Stolen and Carried into another 
County.] — Ncv ante, col. 1403. 

Goods Stolen Abroad and Brought to Eng- 
land.]— ante, col. 1404. 

Larceny on High Seas.]— The court of quarter 
sessions has jurisdiction to try cases of larceny 
committed on the high seas where the offender 
is apprehended within the jurisdiction of such 
court. v. Peel, L. & 0. 231 ; 32 L. J., 

M. C. 65 ; 8 Jur. (N.s.) 1185 j 7 L. T. 336 ; 11 
W. R. 40 ; 9 Cox, C. 0. 220. 

6. Offences Committed near Boundaries 
or Counties. 

Bistance— How Measured.] — This means a 
-distance of 500 yards measured in a direct line 
from the border, and not 500 yards by the nearest 
road. Jlcf/. v. ]]\wd, 5 Jur. 22.5. 

In what Cases.] — An indictment at quarter 
sessions for the borough of 8., stated that A., 
late of the parish of M., in the county of N., ami 
in the borough of S., at the parish aforesaid, 
in the borough aforesaid, committed an assault. 
The marginal venue was “ borough of S.” The 
parish is entirely in the county of N., the rest of 
the borough in the county of L. The defemlant 
lemoved the mdictmeut by certiorari, and a 
'venire was awarded into the county of L., wliej-e 
he was tried and convicted. The offence was 
•committed in a part of the parish which is in the 
borough, and within .500 yards from the boundaiy 
of L. : — Held, that the venue, as laid, was in 

N. ; and notwithstanding the proceedings under 
the certiorari, that the trial was wuthout juris- 
diction, and judgment was arrested. Jleq. v. 
Mitehell, 2 Q. B. 636 ; 2 G. A; D. 274 ; 11 L. J., 
M. 0. 55 ; 6 Jur. 505. 

Held, also, that for the trial to be good in 
either county, under 7 Geo. 4, c. 64, s. 12, the 
offence must have been laid and tried in one and 
the same county. Ib, 

The provisions of s. 12 of 7 Geo. 4, c. 64, are con- 
fined to county boundaries and to prosecutions 
in counties ; they do not apply to prosecutions in 
limited jurisdictions. Me(e v. Welsh, 1 M« 0, 0* 

175. 


Newcastle-upon-Tyne is a county corporate 
within 7 Geo. 4, c. 64, s. 12. Ppff. v. Mn'ington, 2 
Lewdn, C. 0. 278. 

7. CouNTr OF City or Town. 

The 38 Geo. 3, c. 52, s. 2, which relates to the 
trial of offences in an adjoining county, only 
applies to cities and towns corporate which are 
counties of themselves, and not to towns cor- 
porate which are not counties of themselves. 
lieg. V. Mihiey, 2 Oar. & K. 310. 

Where an offence, committed within a limited 
jurisdiction, is tried in the adjoining county, 
under 38 Geo. 3, c. 52, s. 2, the venue in the 
margin of the indictment is properly hiid in the 
county where the ofCeuce is tried, and there is 
no necessity for an averment in the body of the 
indictment to connect the county of the city or 
town within which the offence is alleged to have 
been committed with the venue of the county 
from which the jury comes. Rpg, v. Stohes, 4 
Cox, C. C. 453. 

A felony committed in a county of a town, the 
style of which is town of Kingston-npon-Hull 
and county of the same town” : — Held, to be 
sufficiently laid in the venue of an indictment 
tried in the next adjoining county, as “ Yorkshire 
being the next adjoining county to the town and 
county of Kingston-upon-Hull, to wit,” the 
venue being imperfect, there being no “ county 
of Kingston-upon-Hull.” Reg, v. G-eumhi, 2 
Cox, C. C. 357. 

The indictment stated the offence to have 
been committed in the county of N., it was 
proved to have been committel in the county of 
the town of N. : — Held, that although under 38 
Geo. 3, c. 52, it was triable in the county at large, 
the offence should have been laid in the county 
of the town. Reoe v. 2Iello)\ R. & E. 144. 

An indictment in the next adjoining county, 
for an offence within an inferior county, need 
not aver that the former is the next adjoining 
county. When the record is regularly <lrawn up 
that may be stated m the caption ; but the in- 
dictment must state the offence to have been 
committed in the inferior county. Reu' v. Goff, 
R, cS:R. 179. 

8. Tn Borouijhs. 

If a felony is eommittel in that pirt of the 
county of a town which lias been adiled to it by 
the Boundary Act, 2 vk 3 Will. 4, e. 61, and the 
I Municipal Corporations Act, 5 cK: 6 Will. 4, c. 76, 

I it is triable in the county of tlie town. R(\g v. 

I F/ller, 7 Car. A. l\ 337. 

Where an offence is committed in a borough 
which is situate partly in one county and partly 
in another, the offence is triable in either county, 
under 14 ic 15 Viet. c. 55, .s. 19. Rtg. v. 

1 F. ik F. 57. 

Since the 5 A 6 Will. 1, c. 76, all offences com- 
mitted in Bristol, and thecitie^and towns named 
in schetluie C, are trialde at the assizes for 
Gloucestershire, and the other counties named 
in that schedule; and the jurisdiction of the 
assizes is nut affected by the grant of a recorder 
and a quarter sesrions to such cities or towns. 
lieg. Y. Holden, 8 Car. & E. 605. 

9. Offences on He a near Bhoeb of 
County, 

Three were mdictetl for feloniously cultiQg tad 
wounding. The venue was laid in Giaiaorpn- 
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shire, and the indictaient was preferred and 
tried at the assizes for that county. The offence 
was committed on board an American ship 
anchored in the Penarth Roads, in the Bristol 
Channel, three-quarters of a mile from the coast 
of Glamorganshire, at a spot never left dry by the 
tide, but within a quarter of a mile from the 
land which is left dry. The place in question is 
situated between the shore of the county of 
Glamorgan and two islands, which idand^ have 
always been treated as part of the county of 
Glamorgan. It was also about ten mile^ from 
the opposite shore of Somer-vetsh re. The Penarth 
Roads are ninety mile^ from the mouth of the 
Channel : — Held, that the part of the sea where 
the vessel was when the offence was committed 
formed part of the body of the county of Gla- 
morgan. Rpg, V. Ounnirigham^ Bell, C, C. 72 ; 
28 L. J., M. C. 66 ; 5 Jur. (N.S.) 202 ; 7 W. R. 
179 ; 8 Cox, C. C. 101. 

That part of the seashore which lies between 
high and low water mark is within and part of 
the adjoining county, so that the justices of the 
county have jurisdiction in offences committed 
thereon, whether the land is covered with water 
or not at the time of the commission of the 
offence. JEmhJeton v. JBnnon, 3 El. & El. 231 ; 
30 L. J., M. 0. 1 ; 6 Jur. (N.s.) 1298. 


county uhere it is delivered by the post to the 
prosecutor, Heir v. Asrr, 2 East, P. C. 1125. 
S. ?., V. ffidwood, 2 East, P. C. 1120 ; 1 
Leach, C. C. 112. 

If a man writes a letter with intent to provoke 
a challenge, seals it up and puts it into the post- 
office in Westminster, addressed to a person in 
the city of London, who receives it there, the 
writer may be indicted for this offence in the 
county of Middlesex. Ecxy, Williams, 2 Camp. 
506; 11 R. R. 781. 

Eorgery —Prisoner in Custody in County.] — 

On an indictment for forgery at common law, it 
is no'' necessary to prove that the party charged 
was in custody before the time of the trial, in 
order to give jurisdiction under 11 Geo. 1 & 1 
Will. 4, c. 66, s. 24. Erg. v. Smyth ies, T. & M. 
190 : 1 Den. C. C. 498 ; 19 L. J., M. C. 31 ; 

Jur. 1034 ; 4 Cox, C. C. 94. 

Averment as to.] — Where a prisoner was 

tried for forgery in the county where he was 
in custody, under 11 Geo. 4 & i Will. 4, c. 66, s. 
24, the forgery might be alleged to have been 
committed in that county, and there need not 
be any averment that the prisoner was in 
custody there. Eex v. James, 7 Car. & P. 553. 


10. Offences dueing- Joubneys and 
Voyages. 

In what Cases.] — 7 Geo. 4, c. 64, s. 13, is not 
confined in its operation to the carriages of 
common carriers or to public conveyances, but if 
property is stolen from any carriage employe 1 
on any journey, the offender may, by virtue of 
the above section, be tried in any county through 
any part whereof such carriage shall have 
passed in the course of the journey during which 
such offence shall have been committed. Eeg, 
V. Sharp, Dears. C. C. 415 ; 24 L. J., M. C. 40 ; 
6 Cox, C. C. 418. 

Where the evidence is consistent with the fact 
of an article having been abstracted from a rail- 
way carriage, either in the course of the journey 
through the county of A., or after its arrival at 
its ultimate destination in the county of B., and 
the prisoner is indicted in A. under 7 Geo. 4, c. 
6 1, s. 1 3, the case must go to the jury, who are 
to say whether they are satisfied thrt the larceny 
was committed in the course of the journey or 
afterwards. Eeg, v. Pierce, 6 Cox, C. C. 117. 

The act of stealing must be committed “ in or 
upon the coach,” to bring it within 7 Geo. 4, c. 
64, s. 13, Eex v. Sharpe, 2 Lewin, C. C. 233. 

On an indictment for assault, it was proved 
that the assault was co iimitted in one of the | 
carriages of a train running from Brighton to 
New Cross, and before the train had ai rived at 
the ^Three Bridges Station, in Sussex. At that 
station the prosecutrix left the carriage in which 
she had been riding with the defendant and rode 
in another carriage of the same train to New 
Cross, which is within the jurisdiction of the 
Central Criminal Court : — Held, that by the 
joint operation of the 7 Geo. 4, c. 64, s. 13, and 
4 &; 5 Will. 4, c. 36, s. 2, the indictment was 
woperly preferred and tried at the Central 
Criminal Court. Eeg, v. French, 8 Cox, C. C. 
252 . 

11. In Paeticulab Cases. 

^ Sending Threatening Letter.]— The offence of , 
sending a threatening letter may be laid in the 


Uttering Porged Documents.] — Putting a let- 
ter into the Manchester post-office containing 
a forged instrument, is an uttering in the county 
of Lancaster. Eex v. Perinn, 2 Lewin, 0. C. 

150. 

Conspiracy.] — An information at common law 
for a conspiracy between the captain and purser 
of a man-of-war, for planning and fabricating 
false vouchers to cheat the crown ('which 
planning and fabrication were done upon the 
high seas), is well triable in Middlesex, upon 
proof there of the receipt by the commissioners 
of the navy of the fahe vouchers transmitted 
thither by one of the conspirators through the 
medium of the post, and tlie application there of 
a third person, a holder of one of such vouchers 
(a bill of exchange), for payment, which he 
there received. Eex v. Erlsa\\ 4 East, 164 : 7 
R. R. 551. 

Embezzlement.] — An indictment for embezzle- 
ment may be laid either in the county in which 
the money was received, or in the county where 
the prisoner disowned having received the money. 

Eex y. Sohson, E. & R. 56 ; 1 East, P. C. Add. 
xxiv. ; 2 Leach, C. C. 975. 

If a servant receives money for his master in 
the county of A., and, being called upon to 
account for it in the county of B., there denies 
the receipt of it, he may ‘be indicted for the 
embezzlement in the latter county. Eex v 
Taylor, 3 Bos. & P. 596; R. & R. 63; 2 Leach, C. 0. 

974. ’ 

^ A clerk, whose duty it was to remit at once to 
his employers in Middlesex all moneys collected 
by him as their clerk, collected at York, on the 
18th of April, a sum of money as such clerk,, 
but never remitted any portion of it. On the 
1 9th and 20th of April he wrote and posted from 
places in Yorkshire to his employers in Middle- 
sex letters making no mention of the money st> 
collected, and on the 21st of April he wirote 
posted_^at Doncaster in Yorkshire to Ms j 

m Middlesex a letter which was intended to 
make them believe that he had not then in fact 
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collected tke moBey ia question. These letters 
were duly received by the employers in Middle- 
sex : — Held, that the receipt of the letter of the 
21st o£ April in Middlesex was sufficient to give 
jurisdiction to try the prisoner in Middlesex. 
Meg. V. Rogers, ill,. M. G. 11 ; 3 Q. B. D.28 ; 
37 L. T. 473 ; 26 W. E. 61 ; 14 Gox, C. 0. 22. 

It was the duty of a commercial traveller to 
remit daily to his employers, who resided in 
London, the moneys which he collected, without 
reduction. He, on the 1st and 2nd March, 1878, 
•collected at Newark two sums of money which 
he did not remit or account for till the first week 
in April, wlien one of his employers went to 
Grantham, where the prisoner resided, saw him 
and taxed him with receiving moneys and not 
recounting to them for them. The prisoner 
.then and there handed to his employer a list of 
moneys he had collected and not accounted for, 
including the above two sums. There was no 
evidence that the prisoner returned to Grantham 
on cither of the days, or at what time of the 
respective days he received the two sums of 
money. He was indicted and convicted at the 
borough of Grantham Quarter Sessions for em- 
bezzling the above two sums of money: — Held, 
that the conviction was bad, as there was no 
evidence of any embezzlement within the borough 
of Grantham. R^g. v. Treadgold^ 39 L. T. 291 ; 
14 Cox, 0, 0. 220. ‘ 

A prisoner was a travelling salesman, wdrose 
‘duty it w^as to go into the county of D. every 
Monday to sell goods and receive money for them 
there, and return with it to his master in N. every 
Saturday. He received two sums of money for 
liis master in D., but never returned to render any 
account. Two months afterwards he was met by 
his master in N., who asked him what he had 
'done with the money. The prisoner said he was 
sorry for what he had done ; he had spent it : — 
Held, that he was rightly indicted in N., there 
having been evidence to go to the jury of an em- 
bezzlement in N. Req. v. Murdoch, 2 Den. 0. 0. 
298 ; T. & M. 604 ; 21'L. J., M. C. 22 ; 16 Jur. 19 ; 
Z Cox, G. 0. 360. 

False Pretences.] — An indictment charged a 
defendant with obtaining by false pretences, a 
post-office order. It was proved that the prose- 
cutor, at the request of the prisoner, transmitted 
through the post a letter containing a post-office 
•order : — Held, that the defendant was properly 
tried in the county in which that letter was 
posted, though it was received by the prisoner in 
a different county. Reg. v. .7u/^Av, 1 Den. C. C. 
Ml ; T. & M. 270 ; 3 Car. & K. 316 ; 4 New Bess. 
Gas. 953 ; 19 L. J., M. 0. 162 ; 14 Jur. 533 ; 4 
Gox, 0. 0. 198. 

A., by means of false pretences contained in a 
letter written and posted by him in the county of 
<?., received in the same county the money ob- 
tained by it, which was sent to him by the prose- 
*cutor in a letter. The letter containing the false 
pretences w^as received by the prosecutor in the 
-county of the borough of 0., and the letter en- 
closing the money was posted in that county. A. 
was indicted for obtaining the money by means 
tof the false pretences contained in his letter : — 
Held, that the venue was well laid in the county 
of the borough of C. Reg. v. Leech, Dears. G. 0. 
642 ; 25 L. J., M. 0. 77 ; 2 Jur. (jsr.S.) 428 ; 4 
W. E. 482 ; 7 Cox, 0. 0. 100. 

One who obtains goods by false pretences in 
one county, and afterwards brings them into 
another county, where he is apprehended with 
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them, cannot be indicted for the offence in the 
latter county, but must be indicted in the county 
where the goods were obtained. Reg. v. Sttmhiiry, 
L. & C. 128 ; 31 L, J., M. 0. 88 ; 8 Jur. (N.S.) 84 ; 
5 L. T. 686 ; 10 W. K. 236 ; 9 Cox, 0. 0. 94. 

On an indictment for obtaining money by a 
false pretence which was alleged to have been by 
sending a certain false return of fees to the com- 
missioners of the Treasury, it appeared that the 
return was received by them in Westminster, 
with a letter dated Northampton, and an affidavit 
sworn there ; and that they, on the faith of it, 
drew up a minute, which operatetl as an authority 
to the paymaster-general to pay a certain amount 
to the prisoner (as compensation under 7^8 
Viet, c. 96) at Westminster, the venue laid being 
Northamptonshire: — Held, that there was reason- 
able evidence that the false representation was 
forwarded from Northampton ; that it was if 
false and fraudulent, a false pretence within the 
statute ; that in effect the money was obtained 
by means of the minute, being a mere matter of 
regulation, and not a judicial proceeding ; and 
that, therefore, the venue was right, and the in- 
dictment was supported. Reg. v. Coolie, 1 F. & 
F. 64. 

Where a misdemeanor consists of different 
parts, as much of the charge as amounts to a 
misdemeanor in law must be proved in the 
county in which the venue is laid. Rex v. 
R utter g, 3 B. & G. 700 ; 5 D. ic E. 616. 

The prisoner wrote and posted at N. in Eng- 
land, a letter addressed to G. abroad, containing 
a false pretence by means of which he received 
and cashed in N. a draft from G. : — Held, that 
the prisoner could be tried at N. Reg. v. 
ILolme.^, 53 L. J., M. C. 37 ; 12 Q. B. D. 23 ; 49 
L. T. 540 ; 32 W. E. 392 ; 15 Cox, 0. 0. 343. 

TTndischarged Bankrupt — Obtaining Credit 
over £20.] — An undischarged bankrupt residing 
in the county of L. while in the county of S. 
purchased a quantity of fish at an auction, for 
which he obtained cretlit. Bart of the fish he 
disposed of in the county of S., and the remainder 
he sent to the county of L. Upon an indictment 
laid in the countj" of L. which charged him with 
having, while he was an undischarged bankrupt, 
unlawfully obtained credit to the e.xtent of 20^. 
and upwards without informing the persons 
from whom credit was obtaimal of the fact that 
he was an undischarged bankrupt, contrary to 
46 & 47 Viet. c. 52, s. 31 : — Held, that 1h(‘ credit 
was obtained in the county of B., and that the 
indictment was therefore wrongly laid in the 
countv of L. Reg. v. 59 U T. 932 ; 16 

Co.x, G. 0. 556 ; 53 J. B. 280~U. G. E. 

A person may be indicted in England for 
having, whilst resident therein, i>btaineti credit 
within the meaning of s. 31 of the Bankruptcy 
Act, 1883, from a person resident in Ireland at 
the time such credit was obtained. Reg. v. 
Retera, 55 L. J., M. G. 173 ; 16 (). B. D. 636 ; 54 
L. T. 515 ; 34 W. E. 399 ; 16 Gox, C. 0. 36 ; 56 
J. P. 631— G. C. E. 

Eeceiviug Stolen Property.]— The half of a 
bank note which had been stolen during its 
transit through the poist-office from B. in Wilt- 
shire to Bristol, was afterwards enclosed by the 
prisoner in a letter addressed to the bankers at 
B., requesting payment of it. This letter was 
posted by the prisoner at Batii, anti arrived with 
its contents in due course at S, There was no 
other evidence of any receipt or |>omessioa by the 
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prisoner in WiltsMre Held, upon an indictment 
for receiving the stolen half note, that he was 
rightly tried in Wiltshire, as the possession of the 
post-office or of the hanhers was his possession. 
JReg. V. Cryer^ Dears. & B. 324 ; 26 L. J., M. C. 
192 ; 3 Jnr. (N.s.) 698 ; 5 W. R. 738 ; 7 Cox, 
0, C. 336. 


was signed subsequently to the passing of the 
statute on which the indictment is founded ; hut 
though signed before, yet, if it was uttered after 
the passing of the act. the prisoner may be con- 
victed on the count for uttering it, knowing it 
to be forged, Meso v. Itfci'es, 2 Leach, 0. 0. 808^ 
814. 


II. INDICTMENT. 


1. When it Ides, 17^1. 

2. Binding orer Prosecutor to Prosecute — Yez- 

atious Indictments Act, 1734. 

3. Caption, 1737. 

4. Allegations in, 

a. Generally, 1738. 

I, Description of the Party accused, 1741. 

c. As to Time and Place, 1741. 

d. Name of Paity injured, or whose Property 

stolen, &c., 1742. 

e. Description of Property or Instiument, 

1746. 

/. Value, 1747. 

g. Contra Pacem and Contra Formam Sta- 
tuti, 1747. 

Th. Amendment when allowed, 1748. 

5. Several Counts, 1752. 

6. '^he7i Prosecution put to Meet ion, 1753. 

7. ( opy of Indictment, 4V., 1756. 

8. BemwTer and Quashing Indictment, 1757. 

9. Aider ly Verdict, 1761. 

10. Nolle Prosequi, 1762. 

11. Powers of Grand Ju7'y. See mfra, col. 1791. 

12. Pern oval of. See Crown Office (Cer- 

tiorari). 


After Statute repealed.] — A person charged 
with an offence under an act of parliament 
which is repealed before the time of trial come® 
must not be put upon trial. Anon,, 2 Lewm, 0. 
0 . 22 . 

Where, between the finding on an indictment 
and plea pleaded, the statute upon which alone 
the indictment could be supported was repealed, 
the judgment is invalid. Beg. v. Benton, Dears. 
0. C. 3 ; 18 Q. B. 761 ; 21 L. L, M. C. 207 ; 17 
Jur. 453. See Beg. v. St. Mawgan, 8 A. & E« 
496 ; 3 N. & P. 502 ; 7 L. J., M. C, 98. 

Where a statute creating an offence is repealed^ 
a person cannot be afterwards proceeded against,, 
even though the repealing statute reenacts the 
penal clauses of the repealed statute. Beg. v. 
Sivan, 4 Cox, C. C. 108. See Bex v. McKenzie,^ 
R. & R. 429. 

An indictment for conspiracy to violate the 
provisions of a statute will lie aftei the repeal of 
such statute, for an offence committed before the 
repeal. Beg. v. Tliompsoii, 16 Q. B. 832 ; Dears. 
C. C. 3 ; 20 L. J., M. C. 183 ; 17 Jur. 453. 


1. When it Lies. 


Where special Provision in Statute.] — An in- 
dictment for a conspiiacy at common law will 
lie against two or moie persons for conspiring to 
commit an offence for which special provision is 
made by statute. Beg. v. Bunn, 12 Cox, 0. 0. 
316. 


In Particular Cases .] — See previous subAieads. 


Civil Injury.] — ^An indictment will not lie for 
a mere civil injury. Bex v. Storr, 3 Burr. 1698 
As for pulling off the thatch of a man’s dwell- 
ing-house. Bex V. Athms, 3 Buir. 1706. 

Or for selling as two chaldrons ot coals a less 
quantity. Bex v. Oslorn, 3 Burr. 1697. 


Where express Remedy given.] — That wffiich 
is declared by statute to be a misdemeanor can- 
not be a felony. Bex v. Walford, 5 Esp. 62. 

An indictment lies not upon an act of parlia- 
ment which creates a new offence, and prescribes 
a particular remedy. Bex v. Wright, 1 Burr. 543. 

When a statute creates a new offence by pro- 
hibiting and making unlawful anything which 
was lawful before, and appoints a specific remedy 
against such new offence by a particular method 
of proceeding, that particular method of pro- 
ceeding must be pursued, and np other. Beg. v. 
LomUnd, 24 L. T. 357 ; 19 W. R. 753. 

Where, theiefore, a party had violated the 
provisions of s. 75 of the 25 & 26 Viet. c. 102, by 
erecting a building without the consent of the 
Metropolitan Board of Works and beyond the 
line of building as provided for by that section, 
and which section points out the icmedy foi 
such violation by summaiy proceedings befoic 
a justice : — Held, that the remedy for such 
offence was by summary proceedings only, and 
that an indictment wmld not lie. Ih. 

See also Statute. 


Prohibition and Penalty.] — ^Where a prohibi- 
tion and a penalty are contained in the same 
section of a statute, the remedy must be by pro- 
ceeding for the penalty ; but where the prohibi- 
tion is in one section, and the penalties are in a. 
subsequent section, an indictment will lie. Beq. 
V. Buchanan, 8 Q. B. 883 ; 15 L. J., Q. B. 227 ; 
10 Jur. 736 ; 2 Cox, C. 0. 36. 

Acting as an attorney without having been 
admitted is a misdemeanor indictable under 6 & 
7 Vict. c. 73, s. 2, although a peisoii so acting is. 
incapable of maintaining an action for fees, and 
the so acting is a contempt of court. Ih. 


Refusing to marry Persons.] — To sustain an 
indictment against a cleigyman for refusing to 
marry persons who had obtained a registrar’s 
certificate for that purpose, they must have pre- 
sented themselves to him to be married at some 
time w'hen he could legally have married them. 
Beg. v. James, 3 Car. & K. 167 ; T & M. 300 ; 
2 Den. C. C. 1 ; 14 Jur. 940. 


Non-Repair of Highways.]— Way. 


Statute passed after Forgery and, before 
Uttering.] — On an indictment for forging a 
scrip receipt, it must appear that the receipt 






Disobeying Orders of Justices.] — ^An indict- 
ment lies for disobeying an order of sessions. 
Bex V. Bohinsnn, 2 Burr. 799 ; 2 Ld. Ken. 613. 

The quarter sessions of a county made regula- 
tions as to the expenses to be allowed in cases 
of felony, and by one of them directed that the 
taxed biU of costs should be annexed to the 
order for their payment. These regulations 
were confirmed by a judge, under 7 Geo. 4, C, 64, 
s. 26. In a case of felony, the clerk of 
made out the items of the costs aRoWeff, ^ 

I the other half of the same of i 
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the order for the payment of their amount. The 
attorney for the prosecution tore off the first 
half of the paper which contained the items, and 
presented the other half to the county treasurer 
for payment. The treasurer refused to pay : — 
Held, that on account of the mutilation of the 
order the treasurer was not indictable for this 
refusal lira. v. Jones, 9 Car. & P. 401 : 2 M. 
C. C. 171. 

If, on an indictment for disobeying an order of 
justices, in not abating a nuisance under the 
Building Act, it appears to have been founded on 
an order made in a case in which the justices 
had no jurisdiction, the judge at nisi pnus will 
direct an acquittal, although the defect appears 
on the record. Jlcx v. JlolJis, 2 Stark. 586, 

An indictment lies against the president and 
stewards of a friendly society for disobeying an 
order of justices addressed to them to re-admit a 
member, though it is sworn that the power of 
doing so IS not in the president and stewards, 
but in a committee. Bex v. Wade, 1 B. & Ad. 
801 ; 9 L. J. (o.s.) M. C. 113. 

The general rule that an indictment, and not 
a mandamus, is the proper mode of enforcing 
obedience by a ministerial officer to an order of 
sessions, does not prevail where the court sees 
that the ministerial officer is put forward merely 
as a nominal party, and that other persons are 
there who are to be compelled to perform the 
duty. Beg. v. Wood JDitton, 18 L. J., M. C. 
218. 

Under the 7 & 8 Yict. c. 101, an order in bas- 
tardy, invalid on the face of it, was made, and 
afterwards superseded, by the same magistrates : 
and, upon a fresh application, a second order 
was made, against which there was no appeal : — 
Held, that the second order was valid ; and an 
indictment for disobedience to such order was 
upheld. Beg. v. Brlsljy, 3 New. Sess. Gas. 591 ; 
T. & M. 109 ; 1 Den. G.‘ C. 41G ; 2 Car. & K. 9G2 ; 
18 L. J., M. C. 157 ; 13 Jur. 520 : 3 Cox, C. C. 
476. 

On dismissing an appeal against a poor-rate, it 
was ordered by the sessions, that the appellants, 
‘*upon service of the order, or a tiue copy there- 
of, should pay to the respondents 9H. for their 
costs and charges by reason of the appeal.” An 
indictment for disobedience of the older stating ' 
that a true copy of it was served on the defen- 
dants, who then and there had notice of the 
order is sufficient. Beg. v. Ilortloch, 7 Q. B. 
459 ; 2 New. Bess. Cas. i08 ; 14 L. J., M. C. 153 ; 
9 Jur. 621. 

Held, also, that it was no objection to the 
order that the amount of costs, having in the 
meantime being taxed by the clerks of the peace, 
was inserted in the order at an adjourned ses- 
sions, as the circumstances of the case warranted 
the conclusion that the parties assented to such 
a course. II). 

Upon the trial of an indictment for disobeying 
an order of justices, the recital upon the face of 
the order of the facts giving the magistrates 
jurisdiction is not evidence of the existence of 
such facts ; nor is the setting out of the order in 
h^c verba in the indictment a sufficient allega- 
tion of the truth of the facts therein recited. 
Bex Y. Gillies, 2 M. & Ey. 454 ; 8 B, & 0. 439 : 3 
Oar. k P. 52 j 6 L. J. (o.S.) M. 0. 118. 

Wot registering Birth.]— The 6 & 7 Will. 4, 
c* 86, s. 20, which enacts that the father or 
npiother of a child, or, in case of their illness or 
abstoce, the occupier of the house in which the 


child should have been born, shall, within forty- 
two days after the birth, give information of the 
particulars thereof to the registrar, upon request, 
is imperative, and the party disobeying it is 
liable to an indictment. Meg. v. Price, 3 P. & 

D. 421 ; 11 A. & E. 727 ; 9 L. J., M. 0. 49 : 4 
Jur. 291. 

Overseers not accounting.]— An indictment 
against overseers, on 4 Ac 5 Will. 4, c. 76, s. 47, for 
not accounting to the auditor of a union upon 
request, on a day appointed by him, is had, un- 
less it appears that there was some rule, order or 
regulation of the commissioners, that the over- 
seei's should account upon such request. Beg. 

V. Cro^deg, 2 V. k D. 319 ; 10 A. k. E. 132 ; 8 
L. J., M. C. 81 ; 3 Jur. 675. 

Disobedience to Order of Court of Competent 
Jurisdiction.] — If there is a positive averment of 
disobedience of an order of a court of competent 
jurisdiction, an indictment is good without a 
direct allegation of that which is the foundation 
of such jurisdiction ; nor can a defendant other- 
wise avail himself, either at the trial or elsewhere, 
but by showing a want of jurisdiction in the 
court. Bex v. Jlytton, Caleb 536 ; 1 Bott’.s P, L. 
428 n. ; 4 Doug. 333 ; 3 Esp. 200 n. 

2. Binding ovee Peosecutoe to Peosecute 
: — ^Vexatious Indictments Act. 

To what OJTences applicable.] — B. was sum- 
moned befoie justices fur aiding and abetting S. to 
obtain money by false pretences, and both were 
committed to take their trial, B. on the charge 
of attempting to obtain monej^ by false pretences, 
and B. on the charge of aiding and abetting S. 
to commit that offence. At the sessions an 
indictment against B. and B. for jointly attempt- 
ing to obtain money by false pictences was pre- 
ferred, without the leave required by the Vexa- 
tious Indictments Act (22 k 23 Vict* c. 17), and 
found by the giand jiiiy, upon which they were 
tried jointly, and S. acquitted and B. found 
guilty. At the tiial the objection was taken and 
overruled, that the indictment having been pre- 
ferred against B. for an offence upon which he 
had not been committed for trial, the indict- 
ment should be quashed Held, that the Vexa- 
tious Indictments Act, s. 1, was inajiplicable, as 
that applied only to the offence of obtaining 
money or other property by false pretences,” and 
not to the offence of “attempting to obtain 
money or other pioperty by false prettuiccs.” 
Beg. V. Burton, 32 L. T. 539 f 13 Cox, C. V. 71. 

Whether an indictment under 21- & 25 Viet. e. 
115, for giving false evidence befoie a court 
martial is an indictment for perjury within 22 & 
23 Vict. c. 17, is doulitful. Beg" v, JIeant\ 4 
B. & B. 047 ; 33 L. J., M. C. 115 ; 10 Jur. (N.S.> 
721 ; 9 L. T. 719 ; 9 Cox, C. C. 433. 

When Magistrate bound to take Eeeognisance* — 
Discretion, j — ^A magistrate, if he refuses to com- 
mit or bail the person charged, is bouml, under 22 
k 23 Vict. c. 17, s, 2. to take the recognisance of 
the prosecutor, if the information discloses* any 
of the offences mentioned in the statute ; but he 
has a discretion to refuse if no indictable offence 
is disclosed. Bx parte, 38 h. J., Q. B. 

302 ; L. E, 4 Q, B. 573 ; 17 W. R. 881. 

Where, therefore, the offence charged is that, 
of conspiracy, by three |>ersons, two of whom 
members of the House of Lords, to deceive to 
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House, and so to prevent the due course of 
justice and injure and prejudice a third person, 
hy making statements in the House which they 
know to he false, the magistrate is right in 
refusing to take any proceedings : as members 
of either House of Parliament are not civilly or 
criminally liable for any statements made in the , 
House, nor for a conspiracy to make such state- 
ments. Ih. 

Where a prosecutor bon*^ Me prefers before a 
justice and within his jurisdiction, a charge or 
complaint in respect of an offence within the 
Yexatious Indictments Act, 1859, and the justice 
dismisses it for want of evidence, such dismissal 
is equivalent to a refusal to commit, and the 
prosecutor is entitled to require the justice to 
take his recognisance to prosecute the charge or 
complaint by way of indictment. Reg. v. Lon- 
don Co 7 y oration., 51 L. T. 646 ; 16 Cox, C. C. 77 ; 
50 J. P. 711. 

The court will not interfere with the exercise 
of the discretion of the judge under this act. 
Reg. V. Rmg, 3 B. & S. 253 ; 32 L. J., M. 0. 11 ; 
7 L. T. 248 ; 11 W. E. 7 ; 9 Cox, C. C. 215. 


several occasions, the requirements of the above 
statute having been complied with in inspect of 
one of the cases only. The prisoner refused to 
plead, and a plea of not guilty was entered by 
the direction of the court. Evidence was given 
upon each count, and the prisoner w^as convicted 
upon each Held, first, that the second count 
ought to have been quashed, and that therefore 
the conviction upon that count could not stand. 

Held, secondly, that, as evidence was received 
which would have been inadmissible upon the 
trial of the first count alone, the conviction upon 
that count also was bad. Ib. 

Indictment —Eorm of.] — It is not necessary 
that an indictment should aver that the con- 
ditions imposed by 22 & 23 Yict. c, 17, s. 1, had 
been performed ; e.g. that it had been preferred 
by the direction or with the consent of a judge, 
or of the attorney or solicitor general. Knomlden 
V. Ren., 5 B. & B. 532 ; 33 L. J., M. C. 219 ; 10 
Jur. (K.S.) 1177 ; 10 L. T. 691 ; 12 W. R. 957 ; 9 
Cox, C. 0. 483. 


Consent of Judge to Prosecution.] — It is suf- 
ficient if the consent of the judge to the prosecu- 
tion is igiven in writing ; and no previous 
summons of or notice to the party, or even an 
affidavit of the facts, is necessary. Ih. 

Joinder of Counts — Charges withdrawn — 
Statute not complied with.] — Counsel for the 
prosecution applied ex parte under 30 &; 31 Yict. 
c. 35, s. 1, for leave to add two counts to the 
indictments based upon charges that had been 
withdrawn before the police magistrate ; the 
counsel for the prosecution did not state in his 
application that they had been so withdrawn. 
Leave was granted, the two counts were added, 
and the indictment sent up to the grand jury, 
who found a true bill against the defendants in 
respect of the whole indictment. The indict- 
ment was removed by certiorari into the Queen’s 
Bench Division of the High Court. The defen- 
dants then obtained a rule nisi, calling upon the 
prosecution to show cause why the two addi- 
tional counts should not be quashed : — Held, on 
argument of the rule, that the counts must be 
quashed on the ground that the leave of the 
court to add them was obtained on materials 
insufficient for the exercise of its discretion ; 
and that the obtaining of such leave in cases 
under the Yexatious Indictments Act, and acts 
amending it, is not a mere formality, but must 
conform to the spirit and intention of those 
acts. Reg. v. Bradlaugh^ 47 L. T. 477 ; 31 
W. R. 229 ; 15 Cox, 0. C, 156 ; 47 J. P. 71. 

It is not necessary to obtain the leave of the 
court under 30 & 31 Yict. c. 35, for the addition 
of counts for ofiences within the Vexatious 
Indictments Act (if the facts on which the 
counts are founded appear, on the depositions), 
before the indictment is presented to the grand 
jury. Reg. v. Clarlie, 59 J. P. 248. 

The provisions of the Yexatious Indictments 
Act must be complied with in respect to every 
count of an indictment to which they are appli- 
cable, and any count in which they have not 
been complied with must be quashed. Reg. v. 
I^idge, L. & C. 390 ; 33 L. X, M. 0. 74 ; 10 Jur. 
(K.S.) 160 ; 9 L. T. 777 ; 12 W. R. 351 ; 9 Cox, 
0. 0. 430. 

An indictment contained two counts for 
obtaining money by false pretences on two 


Recognisances, when exhausted,] — Three 
persons were severally bound by recognisances 
to appear at the next session of the Central 
Criminal Court, and there surrender themselves, 
and plead to such indictment as might be found 
against them for or in respect of a charge of con- 
spiracy to cheat and defraud. The prosecutors 
were also bound over to appear at such next 
session, and to prefer, or cause to be preferred, 
a bill of indictment against the persons accused 
of the ofience of conspiracy, and duly to prose- 
cute such indictment, and give evidence thereon. 
At the next session an indictment was preferred 
and found, and the defendants surrendered ; but 
in consequence of the absence of a material 
witness for the prosecution the trial was put off, 
and the recognisances duly respited until the 
next session. Before the next session the 
solicitor-general directed an indictment for a 
conspiracy to be preferred against the three 
defendants and a fourth person, and a second 
indictment was preferred and found against 
them all, upon which the original defendants 
appeared, but refused to plead. A plea of not 
guilty was entered for them, and they wore 
found guilty and sentenced : — Held, that the in- 
dictment was preferred with proper authority, 
and the recognisances duly entered into, as the 
charge on which the defendants were tried was 
the same as that to which the recognisances 
related, and those recognisances w^ere not ex- 
hausted by the first indictment being preferred, 
and the defendants surrendering. Ih. 

Sufficiency of.] — In considering the suffi- 
ciency of a recognisance to prosecute under the 
Yexatious Indictment Act, s. 1, reference maybe 
made to the accompanying depositions to ascer- 
tain the particulars of the offence to be charged. 
Reg. V. Bell^ 12 Cox, 0. G. 37. 

Discharging.] — ^A prosecutor who has re- 
quired the magistrates to take his recognisances 
to prosecute, on a charge within the 22 k 23 
Yict. 0 . 17, s. 2, when the magistrates have 
refused to commit the person charged, must 
either go on with the piosecution or have his 
recognisances forfeited, as it would defeat ti(ie 
object of the statute if he*was allowed to mote 
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to have his recognisances discharged. Ileg. v. 
Hargreaves^ 2 F. F. 790. 

Error.] — Error will not lie for non-compliance 
with the Vexatious Indictments Act. Boaler v. 
lieg,, 67 L. J., M. C. 85 ; 59 L. T. 554 : 10 Cox, 
0. 0. 488. 

3. Captiok. 

Jurisdiction.] — The caption of an indictment 
must show that the court where it was found 
had jurisdiction. Iteje v. Fearnleih 1 Leach, 
C. 0. 425. 

Effect of.] — The statement of venue in the 
margin implies only that the indictment is found 
by a grand jury of the county named, not (as in 
civil cases) that the complaint is laid as arising 
within the county. Ileq. v. O' Connor, 5 Q. B. 10 ; 
B. & M. 701 ; 13 L. J./M. C. 33 ; 7 Jiir. 719. 

Parish — Addition of.] — It was sufficient to 
allege a county as a venue in an indictment, 
without the addition of the parish, vill or other 
place, lleg.y. Gompertz, 14 L. J., M. C. 118; 
9 Jur. 401. 

At the Central Criminal Court a person was 
indicted for a burglary in a house, which was 
stated in the indictment to be in the “ parish of 
W.” The prosecutor stated that the correct 
name of the parish was St. Mary W. In 4 & 5 
Will. 4, c. 36, s. 2, this parish is called “the 
parish of W. ” : — Held, sufficient, lieg. v. St. 
John, 9 Car. & P. 40. 

Parish partly in Two Counties.]— If a parish 
is partly situate in the county of W., and partly 
in the county of S., it is sufficient, in an indict- 
ment for larceny, to state the offence to have 
been committed at the parish of H., in the 
county of W. Bex v. Perkins, 4 Car. & P. 3G3. 

Venue — Aider hy Verdict.] — Where, in an 
indictment, after describing the defendant as “ of 
the parish of A. in the county of B.,” the offence 
is laid to have been committed “ at the parish 
aforesaid,” omitting any statement of county, 
this statement of the venue, if defective, was 
cured by 7 Geo. 4, c. 60, s. 20, after verdict, the 
case having been tried by a jury of the county 
first named. Beg. v. Albert, D. k M. 89 ; 5 Q, B. 
37 ; 12 L. J., M. C. 117 ; 7 Jur. 741. 

In an indictment for a misdemeanor, a count 
containing no statement of venue, either by 
reference or otherwise, was bad at common law 
after verdict, though a venue was stated in the 
margin of the indictment. Beg. v. O'Connor, 
5 Q. B. 16 ; B. A M. 761 ; 13 L. J., M. C. 33 ; 7 
Jur. 719. 

Of our Lady the Queen.]— An indictment be- 
ginning “ The jurors of our lady the Queen,” is 
not bad in arrest of judgment. The words, “of 
our lady the Queen,” may be rejected as sur- 
plusage, the jurors intended being those men- 
tioned in the caption. Beg. v. Turner, 2 M. 
Rob. 214. See Broome v. Beg., 12 Q. B. 834 ; 
17 L. J., M. C. 152 ; 12 Jur. 538 : 3 Cox, 0. G. 
49— Ex. Ch. 

Karnes of Grand Jurors.] — In the nisi prius 
record of an indictment removed by certiorari, 
the names of the grand jurors who found the in- 
dictment need not be inserted in the caption. 

V. Davis, 1 Car. & P. 470. 


It is not necessary to specify the names of the 
grand jury in the record of the caption of an 
indictment ; it is enough to aver that the indict- 
ment was found by twelve good and lawful 
men, for the party indicted has an opportunity 
of resoriing to the original caption, where the 
names of the jurors appear. Aglett v. Bex, 

3 Bro. P. C. 529 ; 6 A. & E. 247, n ; 1 R. R. 
152. 

The caption of an indictment on which a 
defendant had been convicted was drawn up by 
the clerk of the peace from the minutes of 
sessions, and returned with the indictment to 
the crown officer. It stated the presentment to 
be made by the oaths of A,, B., C., D. (naming 
twelve grand jurors), and others, good and 
lawful men. A rule was obtained (with a view 
to a court of error), calling on the clerk of the 
peace to show cause why the caption should not 
be amended by inserting the true names and 
number of the grand jury sworn. Proof was 
given by affidavit, that the real number ex- 
ceeded twenty-five. The clerk did not deny 
this, but stated that he had no minute or 
recollection of the names or number : — Held, 
that the caption was not incorrect in omit- 
ting to state the number and all the names 
of the grand jury ; and that, under these cir- 
cumstances, no alteration could be made in it, 
and the defendant received judgment. Bex v. 
Marsh, 6 A. & E. 236 ; 1 N. & P. 187 ; 2 H. & W. 
366 ; 6 L. J., M. 0. 153. 

Grand Jurors sworn and affirmed.] — Semble, 
no objection can be sustained to the caption 
of an indictment for an allegation that the 
grand jurois were sworn and affirmed without 
showing that those who were sworn were 
persons who ought to have affirmed and 
vice versa. Muleahy v. Beg. L. R. 3 H. L, 306, 
322. 

Jurors of County.] — Semble, per Pnttcsoii, J., 
that an indictment which omits to describe the 
jurors as jurors of the county is bad. Whitehead 
V. Beg., 7 Q, B. 582 ; 14 L. J., M. C. 165 ; 9 Jur. 
594, 

A caption stating that an indictment was 
found at the sessions holden at Warwick, in 
and for the county of Warwick and by ad- 
journment thence at Coventry, in and for the 
same county, upon the oath of A., B., Ai*.. gootl 
and lawful men of the county then and there 
sworn to inquiie for the body of the (‘oinity, 
is a sufficient caption under the 5 A 6 Viet. e. 
110, annexing the county of the city of Coven- 
try to Warwickshire. Iltdhneaq v. Beg., 17 
Q. B. 319 ; 2 Den. C. C. 287 ; 15 Jur, 825.’ 

4. Allegation's in. 
a. Generally. 

Construction.] — Except in certain cases, 
where technical cx[>ressions having grown )>y 
long use into law are required to be used, the 
same sense is to be put on the woixls of an in- 
dictment which they bear in ordinary accepta- 
tion ; and if the sense of any word is in onlinary 
acceptation ambiguous, it will be construed 
according as the context and subject-matter 
require it to be. in order to make tiie whole con- 
sistent and sensible. The word “until” mmj 
therefore be construed either exclusive or in- 
clusive of the day to which it is ap|>li«i accord- 
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dictment on account of the variance. Umo. y. 
Westley, Bell, 0. 0. 193 ; 29 L. J., M. 0. B5 : 5 
Jur. (K.s.) 1362 ; 8 W. E. 63 ; 8 Cos, q. 0, 


145 ; 2 East, P. C. 978 ; 1 Eougl. 193 ; Cowp.’ 
229. S. P., itdx V. 3Iay, 1 Leach, 0. 0. 192. 

latent, when necessary.] — "Where an evil 
intto accompanying an act, is necessary to 


Feloniously,] — In Mcniies tite 
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ing to the context and su"bject->matter. Hex v. constitute such act a crime, the intent must be 

Stemm, 5 East, 244 ; 1 Smith, 437. alleged in the indictment, and proved ; though 

it is sufficient to allege it in the prefatory part 
Inconsistency or Eepugnancy.] — Every in- of the indictment. But where the act is in 
dictment must contain a complete description of itself unlawful, the law infers an evil intent, and 
stich fact and circumstances as constitute the the allegation of such intent is merely inattcr of 
crime, without inconsistency or repugnancy, form, and need* not be proved by extrinsic evi- 

Xi. dence on the part of the prosecutor. Hex v. 


aconsistency or repugnancy, form, and need* not be proved by extrinsic evi- 
dence on the part of the prosecutor. Ilex v. 
Phillips, 6 East, 464; 2 Bmith, 550; 8 E. E, 
Surplusage,] — If an indictment is in itself 511. 
good, tautologous words will be rejected as An indictment charged that a surgeon, know- 


surplusage. Bex V. Morris., 1 Leach, 0. C. 109. ingly and with intention to deceive, signed a cer- 
S. P., Rex V. Jones ^ infra. tiiicate required by 9 Geo. 4, c. 41, s. 30, for the 

A bad indictment may be made good by reject- detention of persons in lunatic asylums, without 
ing as insensible and useless such words as ob- having visited and personally examined the 

struct the sense of it. Rex v. Redmond^ 1 Leach, patient, contrary to the statute : the jury nega- 

0. 0, 477. tived the intention to deceive, and found him 

guilty : — Held, that in the dcsci iption of the 
Negativing Exemption.] — Exemptions from a offence, the averment of intention was surplusage, 
penal law may be given in evidence on not and that such unnecessary matter might be re- 
guilty; and the negative need not be set forth in jected, as w^ell in an indictment on a penal 
the Indictment. Rex v. Pemherton., 1 W. Bl. statute as at common law. Rex sf. Jonoh^ 

230, And see Rex v. Banks., 1 Esp. 144 ; 5 R. E. Ad. 611 ; 9 L. J. (o.s.) M. C. 98. 

726. 

Where too general.] — An indictment under 
Matter of Inducement — Material Facts — the Corrupt Practices Act, 1883, winch merely 


general Averment.] — A. count in an indictment charges the defendant wnth being guilty of a 
stating that the defendants “ within the limits coirupt practice at an election, but docs not 
of her Majesty’s dominions and after the specifically allege against him what that conupt 
coming into operation therein of the Foreign practice was, is bad for generality. Bey, v. 
Enlistment Act, 1870, and without the licence Xorton^ 16 Cox, C. C. 59. S. P., Bkj^y. StroiiJgery 
of her Majesty, were engaged in the preparation 55 L. J., M. C. 137 ; 17 Q. B. D. 827 ; 55 L. T. 
of a military expedition to proceed against 122 ; 34 W. E. 719 ; 16 Cox, C. C. 85 ; 51 J. P. 
the dominions ot a friendly State,” is a valid 278. 
count, inasmuch as it contains a reasonable 

and intelligible statement that the defendants, Applica"ble to Two Offences.]— An indictment, 
in a place within her Majesty’s dominions in v Inch may apply to either of two different defi- 
which the act was in operation, were engaged iiite offences, is bad. Bex v. 2Iarskall^ 1 M, C. C, 


in the preparation of an expedition wdnch 158. 
would be an offence against the act. Beg. v. 

Jameson, 65 L. J., M. C. 218 ; [1896] 2 Q. B. 425 ; Duplicity.] — Duplicity in an indictment is no 
75 L. T. 77 ; 18 Cox, C. C. 392 ; 60 J. P. 662. ground of error. v. Beg., 4 B. &; S. 935 ; 

It is not necessary in a count in an indict- 33 L. J., M. C. 94 ; 10 Jur. (N.s.) 819 ; 9 L. T, 
ment under the Foreign Enlistment Act, 1870, 716 ; 12 W. R. 421 ; 9 Cox, 0. C. 424. 
which concludes with the allegation that the 

offence is against the form of the statute and Interlineation.]-— If an indictment has an in- 
against the peace of the Queen, to state that the teiiineation, and has a caret at the pioper place, 
defendants are m fact, if they be so, subjects of where the interlined words aie to come in, the 
the Queen. Ih. court wfill take notice of the caret, ami read the 

indictment correctly. Bex v. JJai'is, 7 Car. Sc P. 
Offence triable summarily — Claim to be tried 319. 
by Jury.] — ^Where a prisoner who is charged 

with an offence punishable summarily with more Ungrammatical.] — An indictment, ungram- 
than three months’ imprisonment has exercised matical, is not bad if the real meaning liThuffi- 
hisrightunders. 17 of the Summary Jurisdiction ciently expressed. Beg. v. t^tokes, 1 Den, C. C. 
Act, 1879, and has claimed to be tried by a jury, 307. 
it is not necessary that the indictment found 

against him should contain any averment of such Ad commune nocumentum.] — Since 14 & 15 
a claim having been made. Beg. y. Chambers, ijb Viet. c. 100, s. 24, an indictment for a public 
L. J -5 M. 0. 214 ; 76 L. T. 76 ; 18 Cox, 0. C. 401 ; nuisance need not conclude ad commune nocu- 


60 J. P. 586- 


How Framed.] — ^A statement in an indictment 

may be either according to the fact or the legal Title of Statute.]— Semble, when the title 
operation. Bex v. Healey, 1 M. G. 0. 1. an act is not correctly set out in an indictment, 

T.. 1 mi variation from the true title is so small 

Recital,] The words as follow, that is tq that the court can have no doubt what statute 
say when introductory to a recital in an in- is referred to by the title indicated, no objection 
dictment, do not bind the party to an exact and can be sustained to the sufficiency of the in- 


I mentum. Beg. v. Holmes, Dear. 0. C. 207 ; 22 

L. J., M. G. 122 ; 17 Jur. 552 : 1 W. E. 116. 
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must allege them to have been done feloniously ; was committed was “ in the tenth year of our 
nnd therefore,^ where a statute creates a felony, Sovereign Lady Queen Victoria ” : — Held, that 
it is not sufficient to charge the offender merely by 7 Geo. 4, c. 64, s, 20, this was no ground of 
in the terms of the statute. Reg. v. Gray., L. error. Broome v. Iley., 12 Q. B. 834 ; 17 L. J., 
C. 365 ; 33 L. J., M. 0. 78 ; 10 Jur. (n.sQ 160 ; M. 0. 152; 12 Jur. 538 ; 3 Cox, G. 0. 49-^Ex, 
« L. T, 733 ; 12 W. E. 350 ; 9 Cox, 0. C. 417. Oh. 


Aider hy Verdict.] — After verdict defective 
averments in a second count of an indictment 
may be cured by reference to sufficient aver- 
ments in the ffrst count. Reg. v. Waoertoa, 2 
Den. C. C. 340 ; 17 Q. B. 562 ; 21 L. J., M. 0. 7 ; 
16 Jur. 16. 

There is no distinction between civil and 
criminal pleadings as to defective allegations, 
which are aided by verdict at common law. 
Ileymann v. Beq., L. E. 8 Q. B. 102 ; 28 L. T. 
162 ; 21 W. E. 357 ; 12 Cox, C. C. 383. 

b. Description of the Party Accused. 

When, ISTame unknown.] — If the name of a 
prisoner is unknown, and he refuses to disclose 
it, an indictment against him as a person whose 
name is to the jurors unknown, but who is 
personally brought before, the jurors by the keeper 

•of the prison, will be sufficient. Rese v. , 

E. <k: E. 489. 

But an indictment against him as a person to 
the jurors unknown, without something to ascer- 
tain wdiom the grand jury meant to designate, is 
insufficient. Ih. 

Servant.] — ^An indictment against A. by the 
addition of “ servant ” was ill. Reee v. CheclwtU, 
6 M. & S. 88. 

Wife.] — Where a woman was indicted as ‘‘the 
wife of A.,” it is sufficient proof that she was so, 
without adducing further evidence to prove that I 
fact. lh\T V. luiigJit, 1 Car. ck P. 116. 

When on the trial of a woman for larceny it 
appears that they addressed each other as hus- 
band and wife and passed and appeared as such, 
mid were so spoken of by the witnesses for the 
prosecution, the female ought not to be indicted | 
ns a single woman, lleq. v. Woodward, S Car. A | 

P. 561. 

Wife or Widow — Amendment.] — A woman i 
charged with the murder of her husband was ; 
described as “ A., the wife of J. 0., late of the 
parish of S., in the county of W., labouier.” 
The judge ordered this to be amended by 
•striking out the word “ wife,” and inserting the 
word “ widow.” Beg. v. Orchard, 8 Car. & P. | 
565. 

c. As to Time and Place. 

Time — ^After Verdict.] — Where dates in an 
indictment are laid under a videlicet, the vide- 
licet may be rejected after verdict in order to 
support the indictment. BqalU v. Beq., 11 

Q. B, 781 ; 18 L. J., M. C. 69 ; 13 Jur. 259 ; 3 
•Cox, C. C. 254— Ex. Ch. 

After verdict, to support an indictment, and 
to show that the provisions of a statute have 
been complied with, dates laid under a videlicet 
will be taken to be true. Beg. v. Seott, Dears. & 
B. 47 ; 25 L. J., M. C. 128 ; 2 Jur. (N.s.) 1996 ; 
4'W. E. 777; 7 Cox, C. C. 164. S. P. v. 
Brown, M. & M. 163. 

In an indictment for assault and battery, the 
0 nly allegation of the year in which the offence 


Day before that mentioned in Statute.] — 

Where a statute makes an offence committed 
after a given day triable in the county where 
the party is apprehended, and authorises laying 
it as if committed in that county, and does not 
vary the nature and character of the offence, it 
is no objection that the day laid in the indict- 
ment is before the day the statute mentions, if 
the offence was in fact committed after that day. 
Bex V. Treharne, 1 M. 0. 0. 298. 

Day not yet arrived.]— The objection 

that an offence was laid in an indictment to 
have been committed on a day which had not 
yet arrived, could only be taken advantage of on 
demun er, and could not be taken after a plea of 
not guilty. Beg. v. Benwlch, 2 Car. & K. 915 ; 
4 Cox, C. C. 139. 

Place — Parish, whether necessary.] — In an 
indictment for burglary, it is sufficient to allege 
that the burglary was committed at a place, 
naming it, e.g. “at Horton-juxta-Kcmpsey, in 
the county aforesaid,” without stating the place 
to be the parish, vill, chapelry, or the like. Beg, 
V. BrooUee, Car. k M. 543. 

Ko such Place in County.] — It was no 

objection on the plea of not guilty that there 
was no such place in the county as that in 
which the offence was stated to have been com- 
mitted, and the fact that there was no such 
1 place in the county could only be taken advantage 
of by plea in abatement. Be^r v. Woodioard. 
1 M. C. 0. 323. 

What Parish.] — In an indictment, al- 
leging a dwelling-house to be ‘‘ situate at the 
parish aforesaid,” the parish last mentioned 
must be intended. Bex v. Bicharde, 1 M, 
Eob. 177. 

A house is properly described as in the parish 
of Birmingham, although for certain ecclerias- 
tical purpo^e^ that parish is divided into three 
divisions, each called a parisii. Beg. v. Mo well. 
9 Car. eSc P. 437. 

When Material.]— Where place is mate- 
rial, the place stated will be taken to he the 
true place. Bex v. W(ij)2?er, 1 M. C. C. 4 k 

Construction.]— Words of reference, as 

“there” and “said” in an indictment, will not 
be referre I to the la^r anteee lent, where the 
sense rapiii^s that they should be referred to 
some prior antecedent. Jlex v. Wrlqkt, 3 N. *5cM, 
892 ; 1 A. .k E. 131 ; 3 L. J., Ex, 370. 


d. Marne of Party Injured, or whose Pro- 
perty Stolen, ifeo. 

Persons hearing same Mame — ^Assault,] — On 
an indictment for an assault on A. B., it is 
sufficient to prove that an assault was committad 
on a pei’son bearing that name, although two 
persons bore the same name, viss. A. B. the elder, 
and A. B. the younger, and the assault h»d hiitt 





committed on tlie latter only. Hex v, JPeace^ 3 
B. & Aid. 579. 

Assumed Kame.] — A prosecutor may be de- 
scribed by a name he has assumed, although it 
is not his right name, if lie has been Imown by 
that name for several previous years. Rex v. 
JVoHon^ R. & B. 510. 

Marriage after Ojffence.] — An indictment for 
robbery on an unmarried woman in her maiden 
name is good, although she marries before in- 
dictment found. Rex v. Turner^ 1 Leach, 0. 0. 
636, 

ITame by which usually known,] — It is suffi- 
cient to describe a prosecutor by the name by 
which he is commonly and best known. Reg. 
V. Gregory^ 2 New Sess. Cas. 229 ; 8 Q. B. 508 ; 
15 L. J., M. C. 38 ; 10 Jur. 387 ; 1 Cox, C. C. 263. 

A foreigner residing in this country, whose 
name was Charles Frederick Augustus William 
D’Este, and who was commonly called the Duke 
of Brunswick and Luneberg, though not de facto 
the reigning duke, was sufficiently described as 
Charles Frederick Augustus William, Duke of 
Brunswick and Luneberg. lo. S. P. Rex v. 

Rerriman^ 6 Car. & P. 601 ; Rex v. , 6 Car. 

& P. 408. 

Christian Names.] — The prisoners were in- 
dicted for stealing certain articles from Richard 
Henry John Beaumont McCumming ; there was 
evidence of the prosecutor’s suiname being 
McCumming, but there was no evidence what 
his Christian names were : — Held, that the in- 
dictment was not sustainable, Reg. v. I)e?it, 
2 Cox, 0. C. 354. 

The only evidence of the Christian name of the 
prosecutor was that of a witness who had seen 
him sign an information, not in the presence 
of the prisoners, and also the depositions when 
before the magistrates, in the presence of the 
prisoners. The witness knew nothing of the 
prosecutor’s Christian name except fiom having 
seen him sign his name on those two occasions : 
— Held, that the witness’s evidence was admis- 
sible to prove that fact of the prosecutor’s name. 
Reg. V. Toole, Dears. A B. 194 ; 26 L. J., M. C. 
79 ; 3 Jur. (N.S.) 420 ; 5 W. E. 558 ; 7 Cox, 
C. C. 266. 

On an indictment for assaulting S. B. it was 
proved that the prosecutrix was baptised S. A. B., 
but was known in her family as S. B. only : — 
Held, insufficient. Reg. v. Lqjjnatt, 1 Cox, C. C. 
56. See Reg. v. Smith, 1 Cox, C. C. 248. 

Property stolen described in an indictment as 
belonging to J. H. S., whereas, in fact, the name 
was H. J. S., is improperly described. Reg. v, 
James, 2 Cox, C. C. 227. 

Variance.] — ^A count in an indictment 

charged that defendant made an assault upon one 
“ Henry B.,” “ and him, the said William B., did 
beat, and other wrongs to the said William B.,” 
did, to the “ damage of the said William B.” On 
motion in arrest of judgment, held sufficient. 
Reg, V. Crispin, 11 Q. B. 913 ; 17 L. J., M. C, 128. 

If there was a discrepancy between the clnistian 
name of the prisoner’s first wife as laid in the 
indictment, and as stated in the copy of the 
certificate which was produced to prove the first 
marriage, the prisoner must be acquitted, unless 
that discrepancy could be explained, or, in the 
i|»bs^oe of such proof, unless it could be shown 


that the first wife was known by both names,, 
Reg. V. Gooding, Car. & M. 297, 

Name Unknown.] — If the name of a party 
killed is not known, he may be stated to be- 
“ a certain person to the jurors unknown.” Rex 
V. Clarh, R. A R. 358. 

Idem sonans.] — The name of John M‘Nicolly 
signed to a forged instrument, was in the setting 
out of the forged instrument in the indictment 
written John M‘Nicole Held, no variance. 
Ren. V. Wilson, 2 Car. & K. 527 ; 1 Den. C. 0.. 
284 ; 17 L. J.. M. C. 82 ; 2 Cox, C. C. 426. 

The question, whether the name of a prose* 
cutor. as set forth in an indictment, and the 
name as it appears in evidence, are idem sc nans,, 
is a matter of fact which is for the jury ; and 
where it is reserved as a question of law, the 
court cannot say that words spelt differently are* 
the same in sound. Reg. v. Ranis, 2 Den. C. C^ 
231 ; T. A M. 557 ; 20 L. J., M. C. 207 ; 15 Jur. 
540 ; 5 Cox, C. C. 237. 

An indictment for assaulting one Whyneard is 
good, although it -was proved that his name was 
Winyard. Rex v. Foster, E. A R. 412. 

But M‘Cann is not idem sonans with M'^Carn. 
Rex V. Tannet, E. A E. 351. 

Nor Shakespeare with Shakepear. Rex v* 
Sliahespeare, 10 Bast, 83. 

N or Tabart with Tarbart. R ingha m v. RieJi i t ^ 
5 Taunt, 814, 

Esquire.] — The prosecutor was termed in the 
indictment J. N. B. esquire : it was proved that 
his name was J. N. B., but no evidence was given 
that he was an esquire: — Held, that the court 
would take notice that esquire was an addition, 
and not part of the name, and that it was im- 
material that such addition should be proved as 
laid. Reg. v. Keys, 2 Cox, C. C. 225. IS. P. Rex- 
V. Oglloie, 2 Car. A P. 230. 

Unbaptised Child.] — A child not named is m 
proper description in an indictment for ill-treat- 
ment of a child that has not acquired a name by 
baptism or usage. Reg. v. Waters, 2 Car. A K.. 
864 ; T. A M. 57 ; 1 Den. C. C. 336 ; 18 L. J.„ 
M. 0. 53 ; 13 Jur. 130 ; 3 Cox, C. C. 300. 

But not baptised would be insufficient. Jh 

Corporation.] — A corporation must prosecute* 
in its corporate name ; and the addition of such 
name as a description of the persons of which 
the corporation is composed is not sufficient in 
an indictment. Rex v. Ratrlch, 1 Leach, C. C.. 
253 ; 2 Bast, P. C. 1059. 

Illegitimate Child.] — A bastard must not be 
described by his mother’s name till he has< 
acquired that name by reputation. Rex v* 
Clarh, E. A R. 358, 

The deceased was an illegitimate child twelves* 
days old, and it was not even suggested that it 
had been baptised, but the prisoner, its mother, 
had said that she would like to have the child 
named Mary Anne, and on two occasions after- 
wards called the child Mary Anne, and on 
another occasion Little Mary. The prisoner’s 
master, who was father of the child, had 
stated to one of the witnesses for the prosecu- 
tion that he was a Baptist. The indictment 
alleged the child to he “ a certain female child* 
whose name to the juiors was unknown ” The 
prisoner was convicted, and the judges held the 
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' conviction to be right. Hex v. Smith, 6 Oar. & 

P. 151 ; 1 M. 0. 0. 402. 

An indictment . charged the murder of Eliza 
Waters. The deceased was the illegitimate 
child of the prisoner, whose name was Ellen 
i Waters ; and a witness said on trial — “ The 

child was called Eliza ; I took it to be baptised, 
and said it was Eleanor Waters’ child — Held, 
that it was not sufficient proof that the sur- 
I name of the deceased was Waters. Hex v. 

; Watere, 7 Car. & P. 250 ; 1 M. C. C. 457. 

In an indictment for the murder of a bastard 
child, the absence of a name is sufficiently ac- 
counted for by the child being described as 
“ lately before born of the body of J. H.” Heg. 
V. Ilof/g, 2 M. & Bob. 380. 

Indictment stated, that the prisoner, a single 
'woman, on the 27th August, 1844, brought forth 
a male child alive ; that she after-wards, to wit, 
on the day and year aforesaid, killed this child. 
Objection that -the indictment ought to have 
stated the name of the child, or that its name 
was unknown to the jurors, overruled at the 
trial, on the ground that there was no pre- 
sumption, from the mere fact of birth, that the 
child had a name, it being a bastard ; that the 
indictment afforded no presumption of its having 
acquired a name by reputation or baptism ; that 
an averment that the name was unknown implied 
the acquisition of some name : — Conviction held 
right. Heg, v. WtlUs, 1 Den. C. C. 80 ; 1 Car. 
& K. 722. 

An indictment for murder of a bastard child 
described as Harriet Stroud is not sustained by 
proof of a child christened Harriet, and only 
called by that name, though the mother’s name 
was Stroud. The proper description is Harriet. 
A child “whose name is to the jurois unknown” 
is not good, because the name of Harriet was 
known. Heg. v. Stro'iid, 2 M. C. C. 270 ; 1 Car. 
& K. 187. 

On an indictment for the murder of W. S. it 
was proved that the deceased was the infant 
illegitimate child of S. S., the prisoner, that he 
was sometimes called W. S. and was spoken of as 
S. 8.’s child and as W. S. in the prisoner’s pre- 
sence ; there was no evidence as to his being 
baptised : — Held, sufficient evidence that the 
j ' deceased had acquired the name of W. S. by 

reputation. Heg. v. Scarhorviigh, 3 Cox, C. C. 
72. 

Peers,] — A peer of Ireland cannot sue or pro- 
secute by his name of dignity, but must be 
described by his proper name, with the addition 
of his degree and title. Hex v. Graham, 2 
Leach, C. C. 547. 

An indictment for manslaughter described the 
deceased, wffio was a peer of Ireland, as “ H. S.. 
Baron M. of C., in the county of E., in that pait 
of the united kingdom called Ireland.” It was 
proved that H. was his Christian name, B. his 
family surname, and Baron M., Ac. his title : — 
Held, no variance, and that the couit -was not 
bound to construe H. B. to be one Christian name. 
Hex V. Brinldett, 5 Car. & P. 146. 

In an indictment for larceny of goods the pro- 
perty of a peer who is a baron, the goods may be 
laid as the goods of Gr. T. E., Lord D., without 
styling him Baron D., although the more proper 
way to describe a peer is by his Christian name, 
and his degree in the peerage, as duke, earl, 
baron, or the like. Heg. v. Pitta, 8 Car. k P. 761. 

In an indictment for stealing the goods of a 
peer, it is necessary to describe him by his Chris- 


tian name and title ; describing him by the: 
latter only, as the Earl Cornwallis, is insufficient.. 

Heg. V. Caley, 5 Jur. 709. 

A. and B. were tried on an indictment charg* 
ing them with having assaulted the gamekeeper 
of George William Erederick Charles, Duke of 
Cambridge. At the trial, none of the witnesses* 
could prove the Christian names of the duke, but 
there was evidence that George William were 
two of his names, and that it was believed there 
were others : — Held, that the court was not bound,, 
and -was perfectly right in refusing to amend the 
indictment, by striking out the names of 
Erederick Charles ; and that as there was no* 
amendment and no evidence of the duke% Chris- 
tian names A. and B. were entitled to an 
acquittal. Heg. -w.Proat, Dears. 0. C. 474 ; 3 Oh 
L. B. 665 ; 24 L. J., M. C. 116 j 1 Jur. (KB.) 407 ^ 

6 Cox, C. C. 526. 

e. Description of Property or Instrument- 

Tin or Iron.] — In an indictment for receiving 
stolen tin, ingots of tin are properly described as- 
so many pounds weight of tin. Heg.^. 2IansJield,. 

Car. A M. 140. 

Bo it would be proper to describe a bar of iron 
as so many pounds weight of iron. Ih. 

Particular Hame acquired.] — But if an article 
has obtained, in common parlance, a particular 
name of its own, it would be wrong to describe 
it by the name of the material of which it is 
composed ; thus it would be a misdescription to» 
describe cloth as so many pounds weight of 
wool, or sovereigns as so many ounces of gold- 
I h. 

Mixture.] — Bubstances mechanically mixedl 
should not be described “ as a certain mixture 
consisting of, Ac.,” but by the names applicable 
to them before such mixture. Becus, with regard 
to substances chemically mixed. Heg. v. Ho7idy 
1 Don. C. C. 617. 

Bank Notes,] — Bank notes are properly de- 
scribed in an indictment for larceny fis moneyy 
although at the time they were stolen they wcu'c* 
not in circulation, hut were in the hands of the 
hankers themselves. Heg. v. Deans. A B- 

109 : 26 L. J., M. 0. 6 ; 2 Jur. (K.S.) 1123 ; 6* 

W. E. 50 ; 7 Cox, 0. C. 183. 

Instruments — Setting out.] — Instruments* 1 

need not be set out in an iiicii('tment, except | 

wheie it is material for the court to see that they | 

fall within a particular description. That is \ 

not the case wheie a false pretence is chargeif. j 

Heg. v. CouUim. T. A M. 332 : 1 Den. U. ih 592 ; ■ 

19 L. J., M. C. 182 ; 14 Jur. J57 ; 4 Cox, C. C. i 

227. ! 

In an indictment for ])u]>lishing an obscene | 

book, it is not sufficient to descrilie the book by 
its title only, for the words alleged to be obscene ; 

must be set out ; and if they are omitted, the ! 

defect will not be cuied b}' a verdict of guilty, 
and the indictment will be bad either upon, 
arrest of judgment or upon enor. Hradlavgk v- 
Heg., 3 Q. B. D. 607 ; 38 L. T. 118 ; 26 W. R- 
410 ; 14 Cox, C. C. 68 — C. A. Eeversing 46* 

L. J., M. G. 286. 

Mortgage Deeds not Goods and Chattels,] — -A b 
indictment for burglary charged an intent to 
steal goods and chattefe. The Jury found that 




if ^ — WhereaE 
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the prisoner broke into the bouse with intent to 
steal certain mortgage deeds. The mortgage 
deeds were valid subsisting securities for money 
which the piosecutor had advanced to the 
prisoner : — Held, that they could not properly 
be described as goods and chattels, and that the 
indictment was not proved. liet/, v. Powell., 2 
Ben. 0. G. 403 ; 21 L. J., M, 0. 78 ; 16 Jur. 177 ; 
& Cox, 0. 0. 396. 


f. Value. 


Guilder. — ^The word “guilder” is sufficiently 
an English word to justify its use in an indict- 
ment as a translation of the Polish word 
zlotych,” which is also called a guilder and a 
florin, ilex v. Harr 16 % 7 Car. & P. 416. 


Specific Sum due under a Levy.]— Where a 
count stated that the defendant made an assault 
upon a person who was in lawful possession of 
goods, under a levy for a specified sum of money 
for arrears of assessed taxes, with intent unlaw- 
fully to force him out of possession : — Held, that 
it was necessary to prove that the specific sum 
was due, although no sum need have been stated. 
Hex V. Ford, 4 N. & M. 451; 2 A. & E. 588 ; 4 
B. J., M. 0. 58. 


Thing stolen must be of some Value.] — 

Although to make a thing the subject of an 
indictment for larceny, it must be of some value, 
and stated to be so in the indictment, yet it need 
not be of the value of some coin known to the 
law, that is to say, of a farthing at the least. 
Peg. V. Iforris, 9 Car. & P. 349. See 14 &c 15 
Viet. c. 100, s. 5. 


When Value essential.] — Where value is 
essential to constitute an ofience, and the value 
is ascribed to many articles collectively, the 
ofience must be made out as to every one of 
those articles, the grand jury having ascribed 
that value only to all those articles collectively. 
Hex V. Forftytli, E. ic E. 274. 


alters the punishment for an oficncc at common 
law, it is not necessary that the indictment 
should conclude contra formam statuti. IF/7- 
liams V. Reg., 7 Q. B. 250 ; 14 L. J., M. C. 164 ; 
10 Jur. 155; 1 Cox, C. 0. 179. 

An indictment preferred at the assizes under 
the 7 & 8 Viet. c. 2, for a crime committed on 
the high seas, need not conclude contra formam 
statuti. Reg. v. Serea, 2 Car. K. 53 ; 1 Ben, 
C. 0. 104. 

Where a statute declares an offence and awards 
a punishment, and by a subsequent act the 
punishment is altered, the indictment for such 
ofience should conclude against the form of the 
statutes. Reg. v. Adams., Car, & M. 299. 

The omission of contra formam statuti in an 
indictment for a statutable ofience was good 
ground for an arrest of judgment, and was not 
cured by 7 8 G-eo. 4, c. 64, ss. 20, 21. Reg. v. 

Radelijfe, 2 M. C, C. 68 ; 2 Lewin, C. C. 57. 

It was no objection to a conviction of man- 
slaughter on an indictment for murder that the 
indictment di<l not conclude contra formam 
statuti. Rex v. Chatbvrn, 1 M. C. C. 403. B. P., 
Re.x V. Berry, 1 M. & Eob. 463. 

In an indictment for an ofience at common 
law, a conclusion of contra formam statuti might 
he rejected as surplusage. Rex v. Mathews, 5 
Term Eep. 162 ; Nolan, 202. 

It is an offence at common law to obstruct the 
execution or powers granted by statute, and an 
indictment for such ofience need not, and ought 
not, to conclude contra formam statuti. Rex v. 
Smith, 2 Dough 441. 

If one statute subjects an ofience to a jiecu- 
niary penalty, and a subsequent statute makes it 
felony, an indictment for the felony concluding 
against the form of the statute (in the sin- 
gular number only) is right. Rex v. Pirn, E. & 
E. 425. 


Aider by Verdict.] — Counts under 2 & 3 Will. 
4, c. 123, s. 3, stating that plates had engraved 
on them, in the Polish language, a promissory 
note for payment of money, to wit, for the pay- 
ment of five florins, without stating the value, 
were good after verdict. Rex v. Warshaner, 1 
M. C. C. 466. 


Contra Pacem and Contra Pormam 
Statuti. 


Vnnecessary.] — The conclusion to a count 
'“contra formam statuti” is now, by 14 & 15 
Viet. c. 100, s. 24, no longer necessary. Castro 
V. Reg. 50 L. J., Q. B, 497 ; 6 App. Qas. 229 ; 44 
L. T. 350 ; 29 W. E. 669 ; 14 Cox, C. C. 546 ; 45 
J. P. 452— H. L. (E.) 


^ Liability under Statute — Omission-Corpora- 
tion.] — ^An indictment against a corporation, 
which in the absence of a statute would not be 
liable to be indicted, fur non-repair of a highway, 
is bad unless it concludes “ against the form of 
the statute,” and the objection is fatal even after 
verdict. Reg. v. Poole {Corporatioti), 56 L. J., 
M. 0. 131 ; 19 Q. B. B. 602, 683 ; 57 L. T. 
m ; 36 W. E. 239 ; 16 Cox, 0. C. 323 ; 52 J. P. 


When Copies of Statute dijfier.] — Where an 
indictment set out the title of an old statute 
agreeably to Eiifihcad, which differed from a 
copy of the act printed by the king’s printer, 
the court refused to direct a non-suit without 
proof of an examination of the parliament rolls. 
Rex V. Burmtt, 3 Camp. 344. 


h. Amendment, when Allowed. 


At what Time allowed.]— As a general rule a 
judge on the trial of an indictment will not allow 
an amendment to be made after the counsel for 
the defence has addressed the jury. Reg. v. 
Rynies, 3 Car. A K. 326. 

The proper course is for the prosecutor’s 
counsel to adduce all liis evidence and ask for the 
amendment before he closes his case, and if the 
amendment is made the prisoner’s counsel ad- 
dresses the jury on the indictment as amended. 
Ih. 

The power of amendment should be exercised 
before the case goes to the jury. Reg. v. Frost. 
Bears. 0. 0. 474 ; 3 C. L. E. 665 ; 24 L J., M, 0. 
116; 1 Jur. (N.s.) 406; 3 W. E. 401: 6 Cox, 
0. C. 526. 

On an objection to the entry of a judgment, on 
the ground that it was a general judgment upon 
all the counts, anti one of them was bad, the 
court ordered the case to stand over to allow the 
prosecution to apply to the court below to amend, 
Gregory v. Reg., 16 Q. B, 957 ; 19 L. O. B. 
366 ; 16 Jur. 79— Ex. Ch. 

S$mble, per Criswell, J., that after verdict 
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the court has no power to amend a count so as 
to make a jmy party to the finding. Ilea, v. 
Uanis, Dears. C. 0. 344. 

Amendments may be made even after the 
counsel for the prisoner has addressed the jury 
nnd closed his case. Meg. v. Mullarton, 6 box, 
C. 0. 194. 

An indictment for receiving, alleged by mis- 
take that the prosecutor, instead of the lu'isoner, 
knew that the goods were stolen. The defect was 
not noticed till after verdict, when a motion was 
made in arrest of judgment ; but the court then 
amended the indictment ; — Held, that the amend- 
ment could not be made after verdict. Meg. v. 
Jjdrliln, Deals. 0. C. 3G5 ; 2 C. L. 14. 77,5 ; 23 
L. J., M. C. 125 ; 18 Jur. 539 ; 2 W. 11. 490 ; C 
Cox, C. 0. 377. 8. P., Meg. v. Oliver, 30 L. T. 
114 ; 25 W. li. 323 ; 13 Cox, 0. 0. 588. 

Where no Inquiry before Magistrate.] — 

Where the case had not been inquiretl into befoie 
a magistrate, but the bill has been merely found 
by the grand jury, the court will not go out of 
its way to assist the prosecution by amending 
the indictment and inserting certain names, on 
-objection taken that the charges therein set out 
are not specified with sufiicient particularity. 
Meg. v. O' Callaghan, 14 Cox, C. G. 499. 

Matter of Biscretion.] — A. and B. were in- 
dicted foi' assaulting a gamekeejicr, they being 
unlawfully iq ton land In the occupation of one 

George William Frederick Chailes Duke of 
Cambridge.” A witness proved that ‘‘ George 
William” were two of the duke’s Christian 
names, and that he had other Christian names, 
which, however, were unknown to the witness, 
'The court of quarter session refused to amend by 
striking out the words “ Frederick Chailes,” and 
left it to the jury to say whether they were satis- 
fied, upon the evidence, of the identity of the 
Duke^ of Cambridge as occupier of the land in 
question :~Held, first, that the power of amend- 
ment was in the discretion of the sessions ; and 
that the court, therefore, could not say that the 
sessions weie bound to amend. Meg. v. Fro^t, 
Dears. C. C. 474 ; 3 C. L. E. 665 ; 24 L. J., M. C. 
116; 1 Jur. 406; 3 W. E. 401; 6 Cox, 

C. C. 526. 

In what Cases— Christian Hames.] — Held, 
secondly, that the sessions were right in refusing 
to make the amendment asked, but that they i 
might have amended by striking out all the ; 
-Christian names ; the indictment could then have 
been sustained, as containing a sufficient desciip- 
tive ajipellation of the prosecutor. Ib. 

Bemurrable for generality.] — An in- 
dictment will not be allowed to be amended 
after plea, if in its amended form it might be 
demurrable for generality. Meg. v. Lallement, 6 
Cox, 0. C. 204. 

When Prisoner not misled.]— A variance 

between the allegation of occupation of land in 
an indictment for night poaching, and the proof 
of the occupation, will, if not such as to have 
misled, be amended at the trial, Meg. v. Sutton, 
13 Cox, 0. C. 648. 

Ownership of Property.]— In an indict- 
ment for larceny of property belonging to a 
banking company, the property was laid to be 
in the manager of the bank. The banking busi- 


' ness w'as carried on by a joint-stock banking 
company, and there were more than twenty 
partners or shareholders ; but no registration, or 
appointment of a public officer, under 7 Geo. 4, 
c. 46, was proved. The judge amended the in- 
dictment by stating the property to be in “ W.” 
(one of the partners) “ and others ” : — Held, that 
under 7 Geo. 4, c. 61, s. 14, the amendment was 
right. Meg. v. Pritchard, L. C. 3 1 ; 30 L. J., 
M. 0. 169; 7 Jur. (N.S.) 557 ; 4 L. T. 340 ; 9 
W. E. 579 ; 8 Cox, 0. C. 461. S. P., Meg. v. 
FuUarton, 6 Cox, C. C. 104, contra Meg.v. Ward, 
7 Cox, C. 0. 421. 

The secretary of a friendly society, of which 
A. B. and others wore the trustees, was charged 
with embezzling money belonging to the society. 
In the indictment the property was laid as “ of 
A. B. and others,” witlxout alleging that they 
were trustees of the society : — Held, that the 
indictment might be amended by adding the 
words ‘‘ trustees of,” Meg. v. Marh^*, 10 Cox, 
0. C. 367. 

An amendment in the name of the owner of 
stolen property may be made at the trial. Meg, 
v. Vnieent. 2 Den. 0. C. 464 : 3 Car. ck K. 246 ; 21 
L. J., M. C, 109 ; 16 Jur. 457 ; 5 Cox, C. C. 537. 

Where stolen property has been laid in a 
wrong ixcrsoTi, the mdictmtnt may be amended. 
Meg. V. Full ai ton, 6 Cox, C. C. 194. 

Bescription of Statute.] — A judge has 

power to amend the dLsciiptioii of an act of 
parliament in an indictment. Meg. v. WestJeg, 
Bell, C. C. 193 ; 29 L, .J., M. C. 35 5 Jur. (K.S.) 

1362 ; 8 W. E. 63 ; 8 Cox, C. C. 244. 

-- — Feloniously.] — The court will not amend 
an indictment by sti ikmg out the word “ feloni- 
oudy,” and thereby convoit the charge into a 
misdemeanor, yhere the tloeuiiient given in evi- 
dence to sustain a charge of forgery will not 
sustain the charge of felony, although evidence 
of a common law misdemeanor. Meg.w Wright, 
2F. AF. 320. 

Name of Prosecutrix.]— An indictment 

chargetl with the intent to kill and murder 
Annie Weltoii. The prosecution faileil to prove 
the child had ever borne such a name : — Held, 
that the indictment might be amended. Meg. v. 
Welton, 9 Cox, C. C. 29>. 

On oiijeetioii before plea to the first count of 
the indictment that the words a certain 
woman” were too vague, and, tlicrefore, that 
the count was ha I, the jmlere allowed the prose- 
cution to amend by inserting the words ‘*a 
woman to the juiors unlviiow n ” instead of tlie 
words objected to. Meg. v. Tttleg, 14 Co.x, C. C. 
502. 

The second wife being described as E. C., 
widow ; she was, in fact, nut a wiiiow, nor had 
she ever been representeil or reputed tof be so : — 
formerly a fatal variance, but now amendable 
umler 14 .V: 15 Viet. e. lUO, s. I, Mcj* v. JJeeieg, 
4 Car. P. 579 ; 1 M. 0. C. 303. 

Perjury — Certificats.] — Perjury was 

alleged to have been committed at a trial for 
setting fire to a barn, the certificate of the trial 
and conviction showed that the offence was 
setting fire to a stack ; on its being provcxl that 
the barn and stack were destroyed by the mm% 
fire the indietraent was amended. Mm. 
Motile, 6 Cox, C. 0. 69. 
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False Pretences.] — ^An indictment alleged 

that money was obtained by a false pretence that 
the defendant had served an affiliation order per- 
sonally on B., the evidence showed that the pre- 
tence was that the defendant had left the order 
with a third person to give to B. : — Held a vari- 
ance unamendable under s. lof 11&15 Viet. c. 
100, Reg. v. Bailey.^ 6 Cox, C. G. 29. 

Where in an indictment for false pretences the 
words “ with intent to defraud ” are omitted, the 
indictment is bad, and cannot be amended under 
S. 1 of 14 & 15 Viet. c. 100. Reg. v. Jmnea, 12 
Cox, 0. C. 127. 

G-uilty Knowledge.] — ^An indictment 

charging D. L. as a receiver of stolen goods, ‘‘ he, 
the said A. B., well knowing them to have been 
feloniously stolen,” is, in arrest of judgment, a ' 
bad indictment, and is not capable of being 
amended. Req. v. Larhln^ Dears. C. C. :165 ; 28 
L. J., M. C. 125 ; 2 C. L. B. 775 ; 18 Jur. 539 ; 2 
W. 496 ; 6 Cox, 0. C. 377. 

Description of Justices.] — The judge has 

power, under 14 & 16 Viet. c. 100, s. 1, 'to amend 
an indictment for perjury, describing the justices 
before whom the perjury was committed as 
justices for a county, where they aie proved to 
be justices for a borough only. Reg. v. We6ter?i^ 
37 L. J., M. C. 81 ; L. E. 1 0. C. 122 ; 18 L. T. 
299 ; 16 W. E. 730 ; 11 Cox, C. C. 93. S. P., 
Reg. V. WtlcoiB, 37 W. E. 686. 


Description of Prisoner.]— -A woman was 

charged with tiie murder of her husband. In the 
indictment she wms described as “ A., the wife of 
J. 0., late of the parish of S., in the county of W., 
labourer.” The judge ordered this to be amended 
by striking out the word “ wife” and inserting 
the word “widow.” Req. v. Orchard. B Car. hi 
P. 565. 

Effect of Amendment — Court of Appeal.] — 

When an indictment is amended at the trial, the 
court of appeal cannot consider it as it originally 
stood, but only in its amended form. Ileg. v^ 
Welder, L. & C. 77. 

5. Several Counts. 

Each Count a separate Indictment.] — Each 
count in an indictment is, to all intents and 
purposes, a separate indictment in itself. Latham 
V, Reg., 5 B. ^ S. 635 ; 33 L. J., M. C. 197 ; 10 
Jur. (N.s.) 1145 ; 10 L. T. 571 ; 12 W. E. 908 ; 0 
Cox, C. C. 516. 

Where, therefore, it appeared by the record 
that the defendants pleaded not guilty generally 
to an indictment containing two counts, and that 
the jury found a veidict of guilty upon the one 
count, but it did not appear that they found any 
verdict upon the other : — Held, that the convic- 
tion and judgment upon the one were, noverthe- 
less, good. 1 b. 


Description of Place when material.] — 

An indictment for concealing the birth of a 
child, alleged the concealment to have been in 
and among a certain heap of carrots, and the 
evidence was that the body was laid upon the 
heap but behind it. so that it was hidden fiom 
the passers by, by the upper part of the heap : — 
Held, that the provision of 14 & 15 Vict. c. 100, 
s. 1, did not extend to such an amendment as 
this. Reg. v. , 6 Cox, C. C. 391. 

^ Drunk and disorderly.] — Where an in- 

dictment stated that the prisouer had committed 
perjury at the hearing of a summons befoie the 
magistrates, charging a woman with being 
“drunk,” whereas the summons was really fur 
being “ drunk and disorderly ” Held, that the 
court had power, under 14 A 15 Vict. c. 100, s. 1, 
to amend the indictment by adding the woids 
“ and disorderly.” Reg. v. 2'ymms, 11 Cox, 0. C. 
646. 


Count for Felony and Misdemeanor.] — A 

prisoner was arraigned upon and indictment, con- 
taining one count for felony and one for mis- 
demeanor ; and, having pleaded not guilty, was 
duly tried and convicted of felony : — Held, that 
the misjoinder was no objection to the convic- 
tion. Reg. Y. Fcrgv.mi, Dears. 0. C. 427 ; 24 
L. J., M. C. 61 ; 1 jur. (N.s.) 73 ; 3 W. E. 178 j 
6 Cox, 0. 0. 454. 

Adding Counts — Eights of Prisoner.] — Where 
the counsel for the prosecution has obtained 
leave to add a count on the ground that the 
indictment, as framed, will not enable him to 
disclose all the facts of the transaction, the 
defendant cannot claim to be tried at once upoa 
the indictment alieady preferred, and the trial 
must be postponed. Reg. v. Stone, 1 F. &; F. 
310. 

Vexatious Indictments Act.] — See ante- 

col. 1734. 


V 

/ 


(f? 


“ Money ” for Sum stolen.]— -A man was 

indicted for stealing nineteen shillings and six- 
pence. He was proved to have stolen a sovereign : 
—Held, that by 14 &; 15 Vict. c. 100, s. 1, the 
'court at the trial had power to amend the indict- 
ment, if necessary, by substituting the word 
“ money ” for the words “ nineteen and sixpence,” 
and that, by s. 18, the indictment so amended 
was proved. Reg. v. Gmille, 42 L. J., M. 0. 7 • 
L. E. 2 C. C. 1 ; 27 L. T. 692 ; 21 W. E. 299 : 12 
Cox, C. C. 248. 

Footway or Carriage-way.]— Indictment 

for obstiucting a footway leading from A. to Gr. 
The footway was for half a mile from its com- 
mencement, as described in the indictment, a 
carriage-way ; the obstruction was in the part 
beyond : —Held, that this was a misdescription, 
Which ought to be amended under 14 & 15 Vict 

4* T ^ ^ J 23 

M* 0 . 172 J 18 Jur. 1052 ; 2 W. E. 477 


Motion to quash Counts — Time for.] — An 

application to have certain counts struck out of 
an indictment, ought to be made before plea 
pleaded ; it is too late to take such objection at 
the close of the case for the prosecution. Fex 
cur. in Reg. v. Chapjjle. 66 L. T. 124 ; 17 Cox. 
0. C. 455 ; 56 J. P. 360— C. C. K. 

Joinder of Counts- Arrest of Judgment.] — If 

several felonies are charged in the same indict- 
ment, it is not objectionable, either upon de- 
murrer or in arrest of judgment, for on the face 
of the indictment every count imports to be for 
a different offence. Anon., 2 Leach, C. 0. 
1105, n. 

But if it appears before plea, or the jury ik 
charged, that they are separate offences, it is 
usual to quash the indictment, lest it should con- 
found the prisoner in his defence, or prejudice 
him in his right of challenge. II. 


4 ^ 
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It is no objection in arrest of judgment that ' 
tbe indictment contains several charges of the 
same nature in the different counts. Yoimg v. 

3 Term Eep. 98 ; 1 K. B. 660. And see 
R(*x V, Towle^ 2 Marsh. 466. 

It is no ground in arrest of judgment, after a 
conviction for a felony, that the indictment also 
contains a count for a misdemeanor. Rex v. 
Fergmon, Dears. 0. G. 427 ; 24 L. J., M. C. 61 ; 

1 Jur. (K.s.) 73; 3 W. B. 178 ; 6 Cox, 0. C. 
454, 

It is no ground of objection to an indictment 
in arrest of judgment that it contains several 
counts for distinct felonies. Reg. v. Het/waad, 
L. & 0. 451 ; 33 L. J., M. C. 133 i 10 L. T. 464 ; 
12 W. B. 764 ; 9 Cox, C. 0. 479. 

Joinder — ^What may be,] — Two indictments 
for the same offence, one for the felony under a 
statute, an<l the other for the misdemeanor at 
common law, ought not to be preferred or found 
at the same time. Rex v. Damn, 1 Leach, C. 0. 
538. 

If one endeavours to commit two separate 
offences, a count in an indictment charging that 
endeavour may contain those two offences. Rex 
T. Fuller^ 1 Bos. & P. 181. 

The mere fact that a defendant is a competent 
witness on some counts of an indictment, and 
not on others, does not of itself prevent the two 
sets of counts being joined in the same indict- 
ment, provided that the two sets of counts are in 
'Other respects such as may be lawfully joined in 
the same indictment. Reg. v. IF/Me, 59 J. P. 
296. 

Where several Parties to Indictment.] — 

On an indictment against two, charging them 
with a joint offence, either may be found guilty ; 
but they cannot be found guilty separately of 
separate parts of the charge. Re^v v. ILemmiead. 

B. & B. 341. 

And if they are found guilty separately, upon 
a pardon or nolle prosequi as to the one who 
stands second upon the verdict, the judgment 
may be given against the other. Ih. 

If two men are indicted, and one of them ap- 
pears to be innocent and the other guilty, but the 
prosecutor cannot identify them respectively, both 
must be acquitted. Rex v. Ri char (him, 1 Leach, 

C. G. 387. 

Non-joinder — ^Two Indictments — Practice.] — 

Where a person stole two ]hgs belonging to the 
same person at the same time, and after being 
convicted and punished for stealing one of the 
pigs, was indicted at a subsequent assize for 
stealing the other : — Held, that this might 
legally be done ; but serable that in such a 
case, the second prosecution ought not to be 
proceeded with. Reg. v. Rrettell, Car. &; M. 
609. 

6. Whek Prosecutio:^' put to Election. 

In Cases of Misdemeanor.] — A person may be 
charged with several offences of the same nature 
in the same indictment, and the judge will not, 
In cases of misdemeanor, require the prosecutor 
to confine himself to one offence. Rex v. Jones. 
3 Camp. 131 ; 11 B. B. 680. 

Joinder embarrassing Prisoner.] — The proper 
^course to pursue, when a joinder of counts has a 
tendency to embarrass a prisoner in his defence, 


is to apply to the judge either to quash the in- 
dictment or to compel the prosecutor to elect on 
which count he will proceed. Reg. v. Hegwood., 

L. & 0. 451 ; 33 L. J., M. C. 133 10 L. T. 464 ; 

12 W. B. 764 ; 9 Cox, C. G. 479. 

Same Offence charged capitally and as a Mis- 
demeanor.] — If two bills of indictment arc pre- 
ferred for tbe same offence, the one charging it 
capitally, the other as a misdemeanor, and both 
arc found, the judge will put the party upon his 
election which to go upon, and direct an ac- 
quittal on the other. Rex v. Smith, 3 Oar. &: P. 
412. 

Tf an indictment contains a count for robbery, 
and a count for an assault with intent to rob, 
the judge will put the prosecutor to his election. 
Rex v. Gongh, 1 M. & Bob. 71. 

Same Transaction — Two Indictments.] — A 

prosecutor cannot maintain two indictments for 
misdemeanor for the same transaction : he must 
elect to proceed with one and abandon the other. 
Rex v. Britton, 1 M. & Rob. 297. 

A- was indicted for shooting at B., a game- 
keeper ; there being another indictment against 
A. for night-poaching: — Held, that although 
both indictments related to the same trans- 
actions, yet these were offences quite distinct 
from each other, and that the prosecutor ought 
not to he put to his election to go upon one in- 
dictment and to abandon the other. Rex v. 
Handley, 5 Car. & P. 563. 

On a count for uttering several forged receipts, 
the court will not put the pros^ecutor to his 
election on which receipt to proceed, if they be 
all uttered at the same time. Rex v. Thomas, 

2 East, P. C. 934. 

Where a prisoner was indicted in one count 
for stealing coal from the mine of H. J. G-., and 
in the same count for stealing coal from the 
mines ot thirty other proprietors, and it appeared 
that all the coal so alleged to be stolen had been 
raised at one shaft : — Held, that the prosecutor 
could not be called upon to elect on what charge 
he would go to the jury. Reg. v. Bleasdale, 2 
Car. & K. 765. 

See also eases, ante, Larceny. 

On an indictment for rape charging the 
prisoner both as principal in the first degree, 
and as an aider and an abettor of other men in 
the rape, evidence may ]>e given of several rapes 
on the same woman, at the same time, by the 
prisoner and other luen, each assisting the i4her 
m turn, without putting the prosecutrix to elect 
on which count to proceed. Rex v, Fidhes, 1 

M. C. C. 354. 

Principal and Accessory.] — ^Where an indict- 
ment contains two counts, the first charging the 
accused pcr-ori as principal in a felony, the 
second charging him as accessory after the fact 
to the same felony, the prosecution must elect 
upon which count they will proceed. Reg, v. 
Brannon, 14 Cox, C. C, "394. 

In what Cases.] — ^When there are counts in 
an indictment for forging a bill, acceptance, 
and indorsement, the prosecutor is not driven 
to elect on which he will proceed. Rex v. Yimm, 
2 Peake, 228. 

^ If two are indicted for a conspiracy and for a 
libel, and at the close of the case for the 
cution, there is evidence against Iwfch as to the 
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conspiracy, but no evidence against one of them | 
as to the libel, the judge will put the prosecutor 
to elect which charge he will go upon before the 
defendant’s counsel enters on the defence. Beg. 
y. M%r])hy^ 8 Car. & P. 276. 

If two persons are jointly indicted for obstruct- 
ing a highway, and on the evidence no joint act 
of obstruction appears, the judge will, as soon as 
the case for the prosecution is closed, put the 
prosecutor’s counsel to elect which of them they 
will proceed against, and then take an acquittal 
for the other. Bex v. Lynn., 1 Car. & P. 528. 

In indictments under 11 & 12 Vict. c. 46, s. 3, 
there may be as many counts charging a felonious 
receiving as there are counts chaiging stealing ; 
and the prosecutor cannot be put to his election 
on what count or counts he will pioceed. Beg. 
V. Beeton^ 1 Den. C. C. 414 ; T. & M. 87 ; 2 Car. 
& K. 960 ; 4 New Sess. Gas. 60 ; 18 L. J., M. C. 
117 ; 13 Jur. 394 ; 3 Cox, C. C. 451. 

An indictment contained counts charging 
various misdemeanors, amongst them counts for 
conspiracy. There being evidence to go to the 
jury upon the conspiracy only, the prosecution 
was made to elect upon which count the case 
should he left to the jury. Beg. v. Braun. 9 
Cox, C. 0. 284. 

Certain wharfingers and their servants being 
indicted in various counts for conspiracy to 
defraud, by false statements as to goods deposited 
with them, and insuied by the owners against 
fire ; one set of counts being laid with reference 
to a fire occurring on the 7th of June, 1864, and 
another with reference to a fire occuriing on the 
25th of November, 1864 : — ^Held, that the prose- 
cution must elect on which of the two trans- 
actions in the first instance to rely. Beg. v. 
Barry ^ 4 F. & F. 389. 

When an indictment contains counts for 
offences within the Admiralty juri«!diction, and 
others for offences on the high seas, the prosecu- 
tion will not be put to their election as to which 
set of counts they will proceed upon. Beg. v. 
Jones, 11 Cox, C. C. 393. 

A prisoner being charged on several counts 
with setting fire to a building described as in the 
occupation of different persons, also with setting 
fire to goods in a building so described, the 
prosecutor was not put to elect, as it might be 
all one act. Beg. v. Davis, 3 F. & F. 19. 

In a case of arson, the indictment contained 
five counts, each of which charged a firing of a 
house of a different owner. It was opened, that 
the five houses were in a row, and that one fire 
burnt them all. Upon this opening, the judge 
would not put the prosecutor to elect, as it was 
all one transaction. Beg. v. Trueman, 8 Car. & 
P. 727. 

When an indictment for false pretences is in 
several counts charging the prisoner with obtain- 
ing money from different persons under different 
false pretences, the prosecution must elect on 
which count to proceed. Beg. v. Bassett, 1 Cox, 
0.0.61. 

Where an indictment charged three separate 
felonies in three distinct counts, the prosecution 
were put to their election as to which count they 
would proceed upon. Beg. v. Ward, 10 Cox, 
0.0.42. 

Discretion of Judge.] — It is in the discretion 
of the judge whether he will allow several 
felonies to be given in evidence under one 
indictment ; where they are, in fact, so mixed 
as not to be separated without tncontefiiepfcce, 


it will be allowed. Beg, v. Jffmley, 2 M. & Rob.. 
524 ; 1 Cox, C. C. 12. 

The application for a prosecutor to elect is an 
application to the discretion of the judge, founded 
on the supposition that the case extends to more 
than one charge, and may therefore be likely to 
embarrass the prisoner in his defence. Beg. v, 
Trueman, 8 Car. & P. 727. 

Conviction on Count elected.] — A party was 
tried upon an indictment which contained two 
counts, one for embezzlement, and the other for 
larceny as a bailee. At the close of the case for 
the prosecution, it was objected that the indict- 
ment was bad for misjoinder of counts, and the 
court thereupon directed the counsel for the 
crown to elect upon which count he would pro- 
ceed, the counsel for the prisoner contending 
that such a course was inadmissible. The 
counsel for the crown elected to proceed upon 
the second count, and on that count the prisoner 
was convicted : — Held, that the conviction was 
right. Big. v. Holman, L. C. 177 ; 8 Jur. 
(N.S.) 1082*; 6 L. T. 474 ; 10 W. E. 718 ; 9 Cox, 
G. C. 201. 


In Case of Larceny. ]- 

and EMBEZZLEMEiTT. 


■See ante, Labcent 


7. Copx OP Indictment, &c. 

When Prisoner entitled to.] — ^A prisoner upon 
his acquittal is not entitled ex debito justitim to 
a copy of his indictment. Bex v. Branga^i^ 
1 Leach, 0. C. 27. 

Without an order of the court. Horrlson y^ 
Kelly, 1 W. Bl. 485. 

A prisoner indicted for felony is not entitled to 
a copy of the indictment found against him, or 
to a copy of the jury panel, or to copies of the 
panels returned at former sessions of the court. 
Beg. V. Mitchell, 3 Cox, 0. C. 1. 

Wheie the application is opposed by the attor- 
ney-general, the court will not oider a ]>arty in- 
dicted for embezzlement to be fmniblied witli a 
copy of the indictments found against him, 
though they are very voluminous and contain a 
great many counts ; but in such case the court 
will order the accused to be tuinished with a 
full hill of particulars. Beg. v. Hughes, 4 Cox. 
C. 0.445. " 

A prisoner charged under 11 & 12 Vict. c. 12, 
is not of right entitled to a copy of the indict- 
ment, nor will the court exercise its discretion in 
his favour by awarding him a copy ex gratifi, 
Ib. 

But he is so entitled in cases of misdemeanor 
as a matter of right, without a previous appli- 
cation to the court. Boa ns v. Phillips, 2 Selw 
N. P. 952 ; 1 Phil. Evid. 407. ^ ’ 

A prisoner is entitled to a copy of his indict- 
ment to enable him to plead autrefois acquit. 
Bex V. Vandereomb, 2 Leach, 0. C. 711 ; 2 East, 
P, C, 510. 

A copy of an indictment is necessary on the 
trial of an action for malicious prosecution ; and 
the court will not entertain the question whether 
it was obtained by fraud. Taddy v. Barlow, 1 
M. & By. 275 ; 6 L. J. (o.s.) M. G. 19 j 31 R. R. 
325. 

In Cases of Treason.]— ante, col 1601. 

Record of ProceedingsJ—Where a pa^ 
been tried at a court of quarter sessions, which 
has previously lapsed for want of due adjourn- 
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ment, he has a right to have a record of the 
proceedings made up by the clerk of tlie peace, 
although the object of the a})plication is to 
enable him to support a plea ofc autrefois con- 
vict. Hex V. Middlesex 3 N. M. 110. 

Crown. Office Certificate.]— A prosecutor of an 
indictment for misdemeanor may obtain the 
usual crown office certificate of hh bill having 
been found, for the purpose of taking out a 
judge’s warrant against tlie defen<lant, without 
obtaining an office copy of the indictment. jRex 
v. Jledfern, 2 A. & E. 387 ; 1: N. & M. 1SJ8. 

8. jDemtteeeb and Quashing Indictment. 

Bemurrer — Objections to Jurisdiction.] — Upon 
a demurrer to an indictment found in an inferior 
court, objections may be taken as well to the 
jurisdiction of such court, as to the subject- 
matter of the indictment. Hex v. FemMcy, 1 
Term Eep. 316. 

What may be demurred to.]— -It is no 

objection on demurrer, that several different I 
defendants are charged, in different counts of an ! 
indictment, for offences of the same nature. : 
Jtex V. Kingston,^ 8 Ea.st, 41 ; 9 E. E. 373. I 

A mistake in the year of the Queen’b reign in 
which the offence is stated to ha^e occuried is 
corrected by pleading over, and can only be 
taken advantage of on clemiii rer. R^g. v. FenwieJi, 
4 Cox, C. 0. 139 ; 2 Car. & K. 915. 

An indictment for a nuisance is not to be 
quashed, but is to be demurred to. Rex v. 

4 Burr. 2116. 

The omission of a prisoner’s addition is not 
deTUurrable. Reg. v. Ilynt, 3 Cox, C. 0 215. 

Nor where a hmit is imposed bj^ statute for 
the commencement of proceedings, for the omis- 
sion to state the time of committing the offence. 
Ih. 

Whole Eecord looked at.] — On a de- 
murrer to an indictment, the supeiior court will 
look into the whole record. Rex v. FearnUni, 1 
Leach, 0. 0. 425. 

Pleading over to.] — A prisoner cannot of 

right demur and plead over to an indictment for 
felony. Reg. v. Odgers, 2 M. & Eub. 479. 

A prisoner on an indictment for murder may 
demur, and if the demurrer is overruled, he may 
plead not guilty ; and, semble, that he may de- 
mur and plead over to the felony at the same 
time. Reg. v. Phelps, Oar. & M. 180 S. 
Meg. V. Ada7ns, Car. is M. 29. But see Rea. v. 
Mitehell, 3 Cox, 0. C. 31. 

In emhczulement, if the prisoner demurs to the 
indictment, and the demurrer is decided against 
him, he may still plead over to the felony, and 
take his trial. Reg. v. Purchase, Car. A; M. 617. 

The court has a discretion to allow a defendant 
to demur and plead over to an indictment for 
a misdemeanor. Reg. v. Rirmhigham and 
Gloucester Ry., 3 Q. B, 223 ; 2 Gr. & D. 236 ; 6 
Jur. 804. 

An indictment against a township for non- 
repair of a highway, alleged that the inhabitants, 
“ the common highway being in decay, from the 
time whereof the memory of man is not to the 
contrary, ought to repair, and still ought to repair 
Vben and so often as it shaE become necessary.” 
!rhc indictment contained no aEegation that the 


defendants had ever repaired the road. The 
court granted leave to demur, with liberty to 
plead ovei in case of judgment against them on 
the demurrer. Reg. v. Tryddijn, 1 B. C. 0. 19 
21 L. J., M, C. 108. 

Bemurrer after Plea.] — ^Where a prisoner,. 

in felony, has, in the absence of his counsel, 
pleaded to an indictment which is objectionable* 
on demurrer, the judge wiE, on the application 
of his counsel, allow him to demur before the* 
evidence is gone into. Reg. v. Pmehase, Car. &. 
M. 617. 

Whore a defendant had pleaded inadvertently 
to an indictment under circumstances which 
might show it to have been a mistake on his- 
part, the court refused to allow him to withdraw 
his plea for the purpose of demurring, where the 
objection was one of a technical character, not 
in any way affecting the meiits of the case^ 
Reg. Y. Rroivn, 2 Cox, 0. 0. 127, S. P., Reg. v* 
Odgei's, 2 M. A Eob. 479. 

Eule to join in Bemurrer.] — Besides the 

common four-day rule on a defendant in mis- 
demeanor to join in demurrer to his plea, there 
must be a peiemptory lule giving him a certain 
day in the discretion of the couit, without which 
judgment cannot be signed against him, Rex v. 
Johnson, 6 East, 583 ; 2 >8niith, 591 ; 8 E. E,. 
550. 

Judgment Pinal or leave to withdraw 

Bemurrer.] — ^After argument upon demurrer it 
is in the discretion of the court to allow the 
demuner to he withdrawn and a plea of not 
guilty entered. R‘g. v. Smith, 4 Cox, C. C. 42. 

But on indictment for felou}^, the jutlgment on 
demurrer is final, and the prisoner will not be 
allowed to plead over. Reg. v. JTendy, 4 Cox,. 
C. C. 243. 8ee Reg. v. Pufli/, 4 Cox, C. C. 24 
Reg. V. Servfi, 2 Car. & K. 53. 

If a defendant demurs to an indictment^ 
whether in ahitement or othciwise, the court 
will not give judgment against him to answer 
over, but final judgment. R x v, Crllmm, 8 East^ 
107, 111. 

If an indictment for felony is demurred tOy 
and judgment is given against the prisoner oth 
demurrer, such judgment is final, and sentence 
will be passed upon it ; and it is not a judgment 
quod respondeat ouster. Reg. v. Fadennan, li- 
Car. & K. 359 ; T. A M. 286 ; 1 Den. C. C. 565 ; 4 
New Sess. Cass. 161 ; 19 L. J., M. C. 1 17 ; 14 Jur, 
377 ; 4 Cox, C. C. 361. 

■When Queen’s Bench will quash or stay Pro- 
ceedings.] — The Queen’s Bench will not quash 
or stay proceedings on an indictment, if tliei’e is 
no obvious defect upon the face of the indictment, 
Reg. V. Burnhf/, 5 Q. B. 348 ; D. A M. 362 ; 13- 
L. J., M. C.29*; 8 Jur. 210. 

An indictment for peijury committed upon m 
examination before a surveyor-general of the 
customs did not a\ er that it was preferred under 
the direction of the commissioneis, under 3 A 4 
Will. 4, c, 53, s. 112, and motion was made to 
quash the indictment or to stay proceedings, 
upon an affidavit that such direction had not beea 
given. The court refused to interfere summarily, 
Ih. 

Two indictments, the one for misdemeanor^ 
the other for felony, had been removed into tho 
Queen’s Bench. The court refused to quash 
upon an affidavit stating that they both relatel 
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to the sam-e transaction. Meg. y. StoMeg^ 2 
O. & D. 728 ; S Q. B. 238 ; 11 L. J., M. C. 
105. 

Where a clear defect of j-arisdiction appears 
on the face of an indictment, or is shown by 
affidavit, the court will, on the application of a 
defendant, quash the indictment after he has 
pleaded. In a doubtful case the court will 
exercise its discretion, and leave him to his 
jfemedy by wiit of eiror. Meg. v. JBfeane^ 4 B. & 
S,947 ; 33 L. J., lA. C. 115 ; 10 Jur. (N.S.) 724 ; 
9 L, T. 719 ; 12 W. E 417 ; 9 Cox, 0. C. 433. 

An indictment for forgery found at the quarter 
•sessions is a nullity, and theiefore, where indict- 
ments for forging requests for the delivery of 
goods had been found at the quarter sessions, 
and transmitted to the assizes, the judge ordered 
tthat they should be quashed and new indict- 
ments prepared at the asuzcs. Meg. v. Migby., 8 
€ar. & P. 770. 

A judge at nisi prius has no jurisdiction to try 
an indictment for peijuiy at common law found 
at the quarter sessions, and removed by certiorari 
into Queen’s Bench ; an indictment so found 
being void. Hex v. Ilay^ies.^ E. & M. 298. See 
Mex V. Hewitt^ E & E. 158. 

Where seveial different defendants are charged 
in different counts of an indictment for offences 
*of the same nature, it may be a ground for 
applying to the court to quash the indictment. 
Mex V, Kmgdoo^ 8 East, 41 ; 9 E. E. 373. 

An indictment for a nuisance must be demurred 
ffco and cannot bo quashed. Mex v. Sutton, 4 Burr. 
.2116. 

The couit refused to quash upon motion an 
indictment for selling by false weights. Mex v, 
•Crookes, 3 Burr. 1811. 

Or an indictment against several for entering 
a lead mine and carrying away lead, on the 
ground that it was a meie trespass. Mex v. 
Johnston, 1 Wils. 325. 

But an indictment for converting a house into 
a hospital for taking m and delivering lewd, idle 
and disoideily unmarried women, was quashed. 
MfX V. Maedonald, 3 Burr. 1645. 

The court will not, on the application of the 
defendant, quash an indictment foi perjury. Meg. 
w. Withers, 4 Cox, 0. 0. 17. 

The couit will not quash an indictment for 
perjury, because it does not contain the addition 
to the defendant’s name, without an affidavit of 
the true addition being pi oduced. Mex v. Thomas, 
,3 D. & E. 621 ; 2 L. J. (o.S.) K. B. 41. 

Where an indictment at common law for dis- 
obeying an order of sessions for the maintenance 
of a bastard child was defective, but only on 
points which rendered it bad on demurrer, the 
court refused to interfere by quashing it. Meg. 
V. Taylor, 9 D. P. C. 600 ; 5 Jur. 679. 

A motion to quash an indictment may be made 
•on the giound that the indictment discloses no 
indictable offence. Meg. v. Hall, 60 L. J., M. 0. 
yl24 ; 64 L. T. 394 ; 17 Cox, 0. C. 278. 

Kule Absolute in First Instance.] — A. 

iTule to quash an indictment for informality at 
the instance of the prosecutor, is absolute in the 
ffirst instance, although the defendant has 
iremoved it by certiorari, and has not yet 
appeared and pleaded. Meg. v. Stowell, 1 JD. 
^£n.s.) 320 ; 5 Jur. 1010. 


Not quashed in Part.]- 

ewenot be quashed in part. M 
' II. C. 17, 

ilip AMh.. ^ 


-An indictment 
g. V. Withers, 4 
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Where Sessions have Jurisdiction.] — An 

order of quarter sessions, brought up by certiorari, 
appeared to be an order quashing an indictment 
containing counts for forcible entries, assaults, 
and a riot : — Held, that the sessions, having juris- 
diction over the subject-matter of the indict- 
ment, had jurisdiction to quash it. Meg. v. 
B7/.WW, 6 Q. B. 620 ; 1 New Sess. Gas. 427 ; 14 
L. J., M. C. 3 ; 8 Jur. 1009. 

Where a court of quarter sessions had quashed 
an indictment which was within their juris- 
diction, the court will not inquire, the order 
being brought up by certiorari, whether the 
indictment was properly quashed; the proper 
way of raising such a question is by a writ of 
error. Ib. 

When quashed.] — After judgment on de- 
murrer, an indictment cannot be quashed at the 
instance of the prosecutor. Meg. v. Smith, 2 M. 
& Eob. 109. 

The court will not quash a defective indict- 
ment on the motion of the prosecutor, after plea 
pleaded, before another good indictment is found. 
Mex V. Wynn, 2 East, 226. 

Terms.] — Terms may be imposed on a 

prosecutor before he is allowed to quash his own 
indictment. Mex v. Webb, 3 Burr. 1468 ; 1 W. 
Bl. 460. 

An indictment against a defendant, standing 
first in Older in the paper, was move<l to be 
quashed on the usual teims , but the couit only 
allowed it to be quashed on disclosing the name 
of the prosecutor, and that the subsstituted in- 
dictment should stand in the same situation as 
the first would have done. Mex v. Qlcnn, 3 B. 
& Aid. 373. 

A person who has pleaded to an indictment 
which IS invalid, on account of its ha\ mg been 
found upon the testimony of witnesses not duly 
sworn to give evidence, may be required to plead 
to another indictment for the same offence, 
without the first indictment being quashed by 
the court. Mex v. Chamberlain, 6 Gar. & P. 
97. 

A., being indicted for perjury at the spring 
assizes, 1843, at those assizes entered into recog- 
nisances to try at the summer assizes, 18 14 ; but, 
it being discovered befoie that time that the in- 
dictment was defective, another indictment was 
preferred and found at those assizes, on which 
the prosecutor wished the defendant to be tried : 
— Hold, that the defendant was entitled to have 
the first indictment disposed of before he could 
be tried on the second ; but the judge tpiashed 
the first indictment upon the terms of the prose- 
cutor paying the defendant his costs of the 
traverse and recognisance, and the defendant 
proceeding to trial on the second indictment 
without traversing. Meg. v. I)'un7i, 1 Oar. & K, 
730. 

Judge may refuse to try Bad Indictment. ] — 

A judge may refuse to try an indictment clearly 
bad in point of law. An indictment for perjury, 
not averring the matters falsely sworn to be 
material, nor showing them to be so, is within 
this authority. Bex v. Tremaine, 5 D. & E. 413 ; 
3 B. & C. 761 ; E. & M. 147 ; 3 L. J. (O.S.) K. B. 
57. S. Mex V. JTipper, E. & M. 210. 

Counsel are not allowed to argue at length the 
invalidity of an indictment for the purpose of 
inducing the court to refuse to try it. But it is 
sometimes convenient for counsel to a 
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point on which an indictment is clearly bad, to 
save the time of the court. Mejo v. Ahralha)7i, 1 
M. & liob. 7. 


d , Aibbb by Verdict. 


Jls to Dates .] — See ante, col. 1741. 


In what Cases.] — A defend int in an indict- 
ment cannot, after plea, take advantaoje of any 
defect which is aided after venlict by 7 Geo. 4, c. 
64, s. 20 ; the only mode of taking advantage of 
•huoh defects being by deraurrer. v. 

Oar. & M. :)G4. l\, lieg. v. Law, 2 M. & Rob. 

197. 

All indictment charged the commission of the 
offence “ in the 10th year of our Sovereign Lady 
Victoria,” not saying “of the reign”: — Held, 
that the objection, if otherwise valid, was cured 
by 7 (U'o. 4, c. 04, s. 20. JBramie v. Beg., 12 Q. 

B. 831 ; 17 L. J., M. 0. 152 ; 12 Jur. 538 ; 3 Cox, 

C. (\ 49— Ex. Oh. 

Counts under 2 & 3 Will. 4, c. 123, s. 3, stating 
that plates had engraved on them, in the Polish 
language, a promissory note for payment of 
money, to wit, for the payment of five florins, 
without stating the value, were good after ver- 
dict. Iie,e V. Wuf'Tiliaiier, 1 M. C. C. 406. 

Describing a foieign note wholly in the Eng- 
lish language is not sufficient ; but this objection 
is cured after verdict by 7 Geo. 4, c. 64, s. 21. 

V. Harris, 7 Car. & P. 129. 

An indictment charged the prisoner with un- 
lawfully receiving goods which had been obtained 
by false pretences well knowing that the goods 
liad been so obtained, but omitted to set out what 
the particular false pretences were : — Held, that 
the objection not having been taken before plea 
was cured by the verdict of guilty, lieg. v. 
Goldsmith, 42 L. J., M. 0. 94 ; L. R. 2 C. C. 74 ; 
28 L. T. 881 : 21 W. R. 791 ; 12 Cox, C. C. 479. 
■Bee aLo Jlanulton v. Beg., 9 Q. B. 271 ; 
16 L. J., M. C. 9; 10 Jur. *1028; 2 Cox, G. 0. 
II. 7M/. V. Juiighf, 37 L. T. 801 ; 14 Cox, C. C. 31. 

Where, in an indictment, after descubmg the 
ilefendant as “ of the parish of A. in the county 
^)f B.,” the offence is laid to have been com- 
initti'd “at the parish aforesaid,” omitting any 
statement of county, this statement of the venue, 
if defective, was cured by 7 Geo. 4, c. 60, s. 20, 
after verdict, the case having been tiied by a 
jury of the county first named. Beg. v. Albert, 

D. Ik M. 89 ; 5 Q. B, 37 ; 12 L. J., M. 0. 117 ; 7 
Jur. 741, 

In an indict nent for a misdemeanor, a count 
containing no statement of venue, either by 
reference or otherwise, was bad at common law 
after verdict, though a venue was stated in the 
margin of the indictment. Beg. v. O'Connor, 
U & M. 761 ; 5 Q. B. 16 ; 13 L.* J., M. C, 33 ; 7 
Jur. 719. 

After verdict defective averments in a second 
count of an indictment may be cured by reference 
to 'sufficient averments fn the first count. Beg. 
v. Warerton, 2 Den. 0. 0. 340 ; 17 Q. B. 562 ; 
21 L. J., M. 0. 7 ; 16 Jur. 16. 

There is no distinction between civil and 
criminal pleadings as to defective allegations, 
which are aided by verdict at common law. 
Heynmnn v. Beg., L. R. 8 Q. B. 102 ; 28 L. T. 
162 ; 21 W. E. 357 ; 12 Cox, 0. 0. 383. 

The prisoner was tried and convicted upon an 
indictment which aReged that at an election for 
members of parliament for the borough of 
Ipswich, holden on 25th of November, 1885, he 


I 





was guilty of corrupt practices against the form 
of the statute in that case made and provided. 
It was proved at the trial that he had promised 
money to two voters to induce them to vote. 
After verdict the objection was taken that the 
indictment was bad, because it did not suffi- 
ciently describe the nature of the offence with 
which the prisoner was charged : — Held, that, if 
the indictment were defective, the defect was 
cured after verdict. Beg. v. Stroidger, 55 L. J., 
M. C. 137 ; 17 Q. B. D. 327 ; 55 L. T. 122 ; 34 
W. R. 719 ; 16 Cox, G. C. 85 ; 51 J. ?. 278— 

0. G. R. 


See also cases undei* swbAteads, 


10. Nolle Prosequi. 


A nolle prosequi can only be entered by the 
authority of the attorney-general. Beq. v. I)unn, 
1 Oar. & K. 730; S. P., M worthy v. Bird, 9 Moore, 
430 ; 2 Bing. 258 ; 3 L. J. (o.s) 0. P. 260 ; Beg, 

V. Colling, 2 Cox, C. C. 184. 

Where, in an indictment for perjury, the 
attorney-general enters a nolle prosequi on the 
part of the crown, he does so on his own respon- 
sibility, and the Queen’s Bench will not intei fere. 
Beg. V. Allen, 1 B. & S. 850 ; 31 L. J.,M, C. 329; 
8 Jur. (Ef.s.) 230 ; 5 L. T. 630 ; 9 Cox, 0. 0. 120. 

An attorney-general is at libert3% after having 
entered a nolle prosequi on an indictment, to file 
an ex-officio information fur the same offence ; 
and the pendency of an indictment or an infor- 
mation IS not a good plea to an information 
subsequently filed agaimt the same paity" for the 
same offence. Beg. v. Mitchel, 3 Cox, 0. G. 93. 

Where a defendant has been found guilty 
upon several counts of an information for bribery, 
the attorney -general may enter a nolle prosequi 
^ on one of them, after a rule nisi for a new trial. 
Beg. v. Leatliam, 3 EL &; EL 658 ; 30 L. J., 
Q. B. 205 ; 7 Jur. (N.s.) 674 ; 3 L. T. 504 ; 9 

W. R. 33 ; 8 Cox, 0. 0. 498. 


III. TRIAL. 


1. Changing Venue, 1763. 

2. Arraignment, 1764. 

3. Poi>t})oning or Adjourning 1 7 ml. 

a. Postponement, 1766. 

b. Adjournment, 1769. 

4. Blean . 

a. Pleas in Abatement, 1770. 

b. {Special Pleas, 1771. 

c. Withdrawing Plea. 1771. 

d. Autiefois Acipiit and Autiefois Convict. 

i. Validity", 1771. 

ii. Practice, 1777. 

5. Becog7iha7iees. 

a. Entering into, 1779. 

b. Estieat, 1781. 
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71. Affida-rits, 1790. 

{. Death o£ Parties, 1,790. 
i. The Prosecution, 1791. „ . , „ . 

% TH-npaa of Prisoner during Tnah— post, 
col. 1801. „ ,, „„ 


1. Oontempt'of Court.-&e Contempt P Chit 130. changing the venue in m» 

Court. indictment for a conspiracy in destroying foxes 

and other noxious animals, tliat the gentry of 
1. Changing Tbnub. the county m which the indictment was fomut 

. «« -tr. nrp addicted to fox-hunting. Hex v. Amg, £> 

In what Cases.]~.The court removed an m- 

dlctment from the Central Criminal OOT, Evidence of partiality mu»t be extremely 

changed the venue from London to Westminste , induce the couit to change the venue 

wherl it was a prosecution insbtntedhy th^^^^^^^ fa ®crtoinTlnformation. Mbx v. Sarris, S 

noration of London, for a conspiracy m procuung • 1 W Bl. 378. 

?alse votes to he given at an election to the ofhee ’ the 'court refused to allow thede- 

etag ijj !£ 

=i“*“ - ' ‘ 

it is laid, the court will change it o som court has a discretionary power of order- 

other county on the same circuit. Ano7i,, 6 Jui. ^ suggestion to he entered on the record of 

131. ... . -u^ oyf i-ndictanent for felony, lemoved thither by 

The court will permit a suggestion to be purpose of awarding the jury 

entered on the record for the purpose of nrocess into a foreign country ; but this power 

the trial of a misdemeanor into an adioinmg p exercised unless it is absolutely 

county on the appheation of one of necessary for the purpose of securing an impartial 

defendants, although it does not appear that 2 N. & M. 1G7 ; 5 B. 

the others have assented to the application, if 

there is no reason foi believing that they dissen . . ^ ground for removing the trial of an m- 

Meg. V. Browne, 6 Jur. 168. dictment from a large county, that a stiong 

lu Pelouy.]-Ou a trial for fetoy, t^e ju^ SftowfwhT?fe tml to laL' . 

prTsoSer^S'ditoSV'^^^^ v- 5 Jur. 341. 

f.e7ouuTrt\^^ f ^s:i W 

the county where the ofience was coinmitt^ the local venue where- 

Smt j“rorto^W |o trml m the “^47“ 

Beg. V. Barrett, Ir. E. 4 C. D. 2bo , 18 W. K. association called “The Land. 

Beg. V. Fay, Ir. E.6 0. L. 436. Sloc^Tne,!? 

In order to view Premises.]— When it appears probable that a fair and impartial trial could be 
be necessary for the purpose of a criminal had, the crown being put under terms to expedite 
trial that the iury should Lve a view of premises the hearing of the case, and to pay the costs to 
situated in a diffLent county from that in which the accused ^ 

the ofience was committed, this is sufficient change of venue. Beg. v. Phelan, 14 Oox, L. L. 
reason for ordering the trial to take place in such 579. 

county. Meg. v. Sheldo7i, 32 L. T. 27. I Additional Costs,]-On an indictment foumk 

Grounds of changing— Pair Trial impossible.] at the assizes, the venue was changed at the 

^^Vhere thei-e was a piospect of a fair trial, the defendant’s instance to another county , and i 

court refused to change the venue, though the entered into the usual bond to 
\vitnesses resided in Mother county. Meg. v. costs incurred in consequence of the change , the 
Bnnn 11 Jur. 287. commission day in the latter county was on a 

The court will not permit the venue in an in- Saturday, md in the former county 
dictment to be chaag&l for any other cause than nesday Held, that he was properly chaigeable 
the inability to obtain a fair trial in the original with the costs of the witnesses in steying at the 
iurisdiction. Beg. y. Patent Miireha and Semi- assize town on the Sunday, as they were _aU 
]arv Manure Co.,ri L. T. 366. hound to have been there on the commission. 

The court has no power to change the venue day. Meg. v. Mewton, 1 Oox, L. o. lyo. 
in a criminal case, nor will they order a sugges- 


The court will remove an indictment for a 
misdemeanor from one county to another, if there 
is reasonable cause to apprehend or suspect that 
1 justice will not be impartiaUy *‘^'"^4* 

the former county. MexY.liunt, 3 B. & Aid. 444, 


1. Changing Yeotb. 


JlJLi tti — 

tion to be entered on the roll to change the place 
of trial in an information for libel, on the ground 
of inconvenience and difficulty in securing the 
attendance of the defendant’s witne^es. Meg. 
V, Cmendish, 2 Cox, 0. 0. 176. 


2. Areaigitment. 

ound 

the How made.]— Arraignments may be withmt 
^Meg. holding up the hand, Mese T. MMeUffe^ T W*- 
B1.3. 
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standing mnts by Act of God or of Malice.] — 

Where a prisoner, on being arraigned, stated 
that he was deaf, on which the indictment was 
read over to him, and he apparently did not hear 
it : the judge directed a jury to be empanelled 
to try whether he stood mute by the act of God 
or of malice. Ilrx v. 11. & M. 78. 

And his counsel has a right to address the 
jury and call witnesses for him. Ilex v. llohevU, 
Car. C. L. 57. 

If a person stands mute upon his arraignment, 
the court may direct the sheriff to retmn a jury 
instanter, to try whether he stands mute obsti- 
nately or by the visitation of God ; and if they 
find that he stands obstinately mute, sentence 
may be passed without further inquiry. Ilex v. 
Mercler, \ i.each, 0. G. 183. S. 1\, lltx v. Steel, 
1 Leach, 0, 0. 451. 

Bemble, that where a prisoner, being called on 
to plead, remains mute, the court cannot hear 
evidence to prove that he does so through malice, 
and then enter a plea of not guilty under 7 & 8 
Geo. 4, c. 28, s. 2 ; but a jury must be em- 
panelled to try the question of malice, and it is 
upon their finding that the court is authoused to 
enter the plea, lleg, v. larael, 2 Cox, C. C. 263. 

The 7 & 8 Geo. 4, c. 28, s. 2, authorising the 
court to direct a plea of not guilty to be entered 
for a party who stands mute of malice, or will 
not answer directly to an indictment, applies to 
the case of a party who refuses to plead on the 
ground that he had previously pleaded to another 
indictment for the same offence, but which in- 
dictment was not valid in consequence of its 
having been found upon the testimony of wit- 
nesses not duly sworn to give evidence before 
the grand jury. Rex v. Bitten, 6 Car. & P. 92. 

A person, deaf and dumb, was to be tried for 
a capital felony : the judge ordered a jury to 
be empanelled, to try whether he was mute by 
the visitation of God ; the jury found that he 
was so. The jury was then sworn to try whether 
he^ was able to plead, which they found in the 
affirmative ; and the prisoner by a sign pleaded 
not guilty. The judge then ordered the jury to 
be sworn to try whether the piisonor was now 
sane or not ; and on the question, he directed the 
jury to consider whether the prisoner had 
sufficient intellect to comprehend the course of 
the proceedings, so as to make a proper defence, 
to challenge any juror he might wish to object 
to, and to comprehend the details of the evi- 
dence ; and that if they thought he had not, 
they should find him not of sane mind. The 
jury did so, and the judge ordered the prisoner 
to be detained under 39 A 40 Geo. 3, c. 94, s. 2. 
Bex V. PrUchard, 7 Car. & P. 303. 

A person, deaf and dumb, was to be tried for 
a misdemeanor. A jury was empanelled to try 
whether he was mute by the visitation of God, 
and on their finding that he was so, they were 
sworn to try if he was of sound mind, and on 
their finding that he was so, his counsel pleaded 
not guilty for him, and the trial pioceeded in 
the usual manner, and the evidence was not 
interpreted to the prisoner. Iteg. v. Whitfield, 
3 Car. k. K 121. 

. A prisoner when called upon to plead to an in- 
dictment, stood mute. A jury was empanelled 
and sworn to try whether he was mute of 
malice or by the visitation of God. A verdict of 
mute of malice having been returned, the court 
ordered a plea of not guilty to be entered on the 
record. Meg. y. ScMeter, 10 Cox, C. 0. 409. 

A person who was unable to read or write, 


and who could only apeak a few words in a 
whisper, was indicted for murder. It was sub- 
mitted that he was not in a condition to plead, 
and ought not to be put upon his trial. The 
judge thereupon ordered a jury to be sworn, 
who, in answer to specific questions put to them 
by the judge, said that the prisoner was able to 
plead, that he -was sane, that at the present time 
he was incapable of speaking so as to instruct 
Ins solicitor, and that his incapacity was caused 
by his own act. In consequence of these 
answers the prisoner was called upon to plead, 
but having pleaded not guilty his trial was ad- 
journed till the next sessions, Meg. v. Harris, 
bl J. P. 762. 

Declining to plead.] — A prisoner declining to 
plead to an indictment, the court directed a plea 
of not guilty to be entered. Meg. v. Bernard, 1 
F. & F. 240. 

When Objection should he taken that 
Prisoner not fit to he tried.] — A prisoner being 
arraigned on two indictments for murder, and 
having, with apparent intelligence, pleaded to 
one, and declined to plead to the other, the plea 
of not guilty %vas entered for him by statute 
with the assent of his counsel. The case being 
then opened, and the first witness examined, 
and it being then set up by his counsel that he 
was insane, or not in a fit state to be tried : — 
Held, that the pioper time for making that sug- 
gestion was befoie the prisoner pleaded ; and, 
had it so been made, a jury should have been 
impannelled to try the question, whether he was 
sane and m a fit state to be tried, but as the 
trial had been begun, and it would be manifestly 
inconvenient to recommence the trial of the 
collateral issue, and as, moreover, the evidence 
as to the prisoner’s present sanity was very 
much mixed up with the general question of his 
vanity, it was open to the court, under 30 & 40 
Geo. 3, c. 94, to take the whole of the evidence, 
and then leave to the jury both questions as to 
his state of mind at the time of the act and at 
the time of the trial. Meg. v. Soutlieg, 4 F. k F, 
864. 

3. Postponing ou Adjouening Trial. 
a. Postponement. 

Application, when made.] — motion to put 
off a trial, on an indictment for felony, cannot 
be entertained till after plea pleaded. Meg. v, 
Bolam, 2 M. A Eob, 192. 

Absence of material Witness.] — A prisoner’s 
counsel moved to postpone a trial for murder, 
on an affidavit which stated that one of the 
witnesses for the prosecution, who had been 
bound over to appear at the assijies, was absent, 
and that on cross-examination that witness 
could give material evidence for the prisoner : — 
Held, that this was sufficient ground for post- 
poning the trial, without showing that any 
endeavour had been made on the part of the 
prisoner to procure the witness’s attendance, aj 
the prisoner might necessarily expect, from his 
having been bound over, that he would appear. 
Meg. V. M^CaHluj, Car. & M. 625, 

When a witness for the prosecution is so ill as 
not to be able to travel, the judge may, in his 
discretion, postpone the trial v, 

2 F. k F. 553. 

56—2 
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On an indictment for bribery, the trial was, on 
the application of the prosecutor, postponed to 
the next assizes, on account of the absence of 
material evidence, l^eg. v. 2 F. & F. 18. 

An issue upon the identity of a person is to be 
tried instanter. Hex v. Mogers, 3 Burr. 1809. 

Not examined before Magistrate.] — If it 

is moved, on the part of the prosecution in a 
felony, to put off the trial, on the ground of the 
absence of a material witness, who has not made 
a deposition before the committing magistrate, 
the judge will require an affidavit stating what 
points the witness is expected to prove, in order 
that he may form a judgment as to the witness 
being material or not. Beg. v. Savage, 1 Car. & 
K. 75. 

A trial for murder was put off until the next 
assizes, upon an application on the part of the 
prosecution, on the ground of the inability of a 
material witness to attend, although the witness 
was not examined before the magistrates, there 
being an affidavit of a medical man as to an injury 
■to the witness, rendering it, in his opinion, unsafe 
that he should travel, and this even after the 
trial had been appointed for a particular day. 
Beg. V, Lawrence, i F. & F. 901. 

What Evidence sufficient that Witness 

■-cannot attend.] — Where it was stated by the 
grand jury on their returning a true bill for 
murder, that an important witness was too ill 
to give evidence in court, the jury directed two 
surgeons to see the witness ; and on their stating 
-on the voir dire that the witness was too ill to 
give evidence in court, the judge oidered the 
trial to be postponed to the next assizes, and the 
prisoner to be detained in custody. Beg. v. 
Chapman, 8 Car P. 538. 

An affidavit of a surgeon, that the witness is the 
mother of an un weaned child, which is afflicted 
with inflammation of the lungs, and that the 
child could neither be hi ought to the assize town 
nor separated from its mother without danger to 
its life, is sufficient ground for the absence of 
the witness, in order to found a motion to post- 
pone the trial. Beg. v. Savage, 1 Car. & K. 75. 

Production of fresh Evidence.] — The pro- 
duction of fresh evidence on behalf of the 
prosecution (not known or forthcoming at the 
preliminary investigation, and not, previously 
to the trial, communicated to the other side) 
may be ground for a postponement of the trial, 
if it appears necessary to justice. Beg, v. Flan- 
nagan, 15 Oox, C. C. 403. 

Effect of, on Prisoner.]— Before the spring 
assizes, 1840, A. was committed to take his trial 
at those assizes for shooting B. The trial was 
postponed to the summer assizes, on the ground 
that B. was too ill from his wounds to be able to 
attod to give evidence. Before the summer 
assizes B. died, and at those assizes a true bill 
for the murder of B. was found against A., 
and application was made on the part of the 
prosecution, to postpone the trial to the next 
spring assizes, on the ground of the illness of a 
material witness. The judge granted the appli- 
cation, and held, that A. was j ot entitled to his 
discharge under s. 7 of the Hibeaj Corpus Act. 
Mei^. V. Bowen, 9 Car. k P. 509. 

If it IS moved on the part of the prosecution 
in a case of felony to postpone the trial on the 
gi’ound of the absence of a material witness, the 


practice, where the absence of the witness can 
be traced to the acts of the prisoner or his 
friends, is not to discharge the prisoner from 
custody, except on very sufficient bail ; but 
where no collusion appears between the absent 
■witness and the prisoner, or his friends, the 
practice is to discharge the prisoner on his own 
recognisance. Bex v. BeavAmDre, 7 Car, & P. 497. 

Where a trial for felony is postponed, on the 
application of the counsel for the prosecution, 
on the ground of the absence of a material 
witness, it is in the discretion of the judge, 
whether, on consideration of the circumstances 
of each particular case, he will order the prisoner 
to be detained till the next assizes, or admit him 
to bail, or discharge him on his own recognisance. 
Bex V. Oshorn, 7 Car. & P. 799. 

Extreme Poverty — ^Attendance of Witnesses.] 

— The court will postpone until the next assizes 
the tiial of a prisoner charged with murder, on 
an affidavit by his mother that she ■would be 
enabled to prove by several witnesses that he 
was of unsound mind, and that she and her 
family were in exti erne poverty, and had been 
unable to procure the means to pioduce such 
witnesses, and that she had leason to believe that 
if time were given to her the requisite funds 
would be provided. Big. v. LayirjhnrU, 4 F. k F. 
969 ; 10 Cox, C. C. 353.‘ 

Affidavit.] — The affidavit of the piisoner’s 

attorney, setting foith the information ho had 
received fiom the mother, w^as held to be in- 
sufficient. 11). 

No Time to prepare Defence.] — Trial post- 
poned on an affidavit by the prisoner’s solicitor 
that he had not had sufficient time to prepare 
for the defence, and suggesting the possibility of 
a defence. Beg. v. Taylor, 11 Cox, C. 0. 310. 

Danger to Public from Infection.] — A case 
was postponed on the ground that infection 
might be conveyed to the public by the attend- 
ance of the witnesses. Beg. v. Taylor, 15 Cox, 
C. C. 8. 

Arrest of Defendant.] — A defendant in an in- 
dictment for perjury, tried at the sittings in the 
Queen’s Bench, was aricsted on the Wednesday 
before the trial, as he was going to the chambers 
of his counsel to deliver his brief. The case was 
called on for trial on the Saturday, and the judge 
would not postpone it unless it could be shown 
that the arrest was by collusion with the prose- 
cutor ; and the fact that a witness for the prose- 
cution stood by while the arrest took place is not 
sufficient to raise that inference. Beq. v. Gordon, 
Car. & M. 410. 

Opportunity of sifting Character and Evidence 
of Witnesses.] — ^An application to postpone the 
trial of a prisoner charged with murder, in order 
to afford an opportunity of investigating the 
evidence and characters of certain witnesses, 
who had not been examined before the com- 
mitting magistrate, but who were to be called for 
the prosecution to prove previous attempts by the 
accused on the life of the deceased, was refused. 
Beg V. Johnson, 2 Car. & K. 354. 

That other Charges may be brought against 
Prisoner.] — Upon a charge of murder by poison, 
the presentation of a bill to the grand jury cannot 
he postponed to the next assizes, on the ground 
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that other and like charges may before that time 
be brought against the prisoner, and if no bill of 
indictment is so presented, he is entitled to be 
discharged. Reg. v. Ileesom, 14 Cox, 0. 0. 40. 

Principal Witness incompetent to take Oath.] 

—-A judge at assizes may postpone a trial until 
the next assizes, if he finds the principal witness 
wholly incompetent to take an oath from ignor- 
ance ; and may order the witness to be instructed 
in the meantime by a clergyman in the principles 
of his duty, and the nature and obligation of an 
oath. Re.v v. 117?, 1 Leach, C. 0. 480. 

Where a bill for rape on a child under the age 
of ten has been ignored by the grand jury, in 
consequence of the judge refusing to allow the 
child to be sw^orn as' a witness, on the ground of 
her want of knowledge of the obligation of an 
oath, the prisoner was ordere<l to be detained in 
custody until the child could be properly 
instructed. Reg. v. Baglis^ 4 Cox, C. C. 28. 

In a case of carnally knowing and abusing a 
girl under ten years old, it appeared on an appli- 
cation on the part of the piosecution to postpone 
the trial, that the girl was only six years old, and 
by reason of her age, incapable of taking an 
oath : — Held, that the trial ought not to be post- 
poned in order that the child might be instructed 
as to the nature of an oath ; but that there might 
.be cases of children of more matured intellect, 
e.g. of ten or tw^elvc years old, who might be 
from neglected education incapable of being 
sworn, in wdiich such a postponement might be 
proper. Reg, v. Nicholas^ 2 Car. (k K. 246; 2 Cox, 
G. C.13G. 

Prejudice preventing Fair Trial.] — It is a 

good ground tor putting off a trial, that the jury 
panels at the assizes have been taken fiom a 
neighbourhood where an excitement has been 
raised against the prisoner likely to prevent a 
fair trial. Reg. v. Rolam, 2 M. &; Rub. 192. 

Fending Examination of Witnesses abroad.] — 

A defemiant indicted for misdemeanors com- 
mitted by him in the West Indies in a public 
capacity, under 42 Geo. 8, c. 85, is not entitled, 
upon an afiidavit in the common form for putting 
ok a trial upon the absence of a material witness, 
to put off his trial till return made to writs ot 
mandamus to the courts abroad, to examine 
witnesses, winch are directed to be issued in such 
cases at tlie discretion of the court ; but he must 
lay before the court such vspecial grounds by affi- 
davit, as may reasonably induce them to think 
that the witnesses sought to be examined are 
material to his defence. But the prosecutor in 
such cases is of course entitled to writs of manda- 
mus for the like purpose. Re^ v. J<:>/ie&\ 8 East, 
31 ; 3 R. R. 368. 

Expenses of Froseention.] — Upon the post- 
ponement of a trial for the recovery of a witness 
who is ill, the prosecutor may then be allowed 
the costs of the prosecution incurred up to the | 
date of the postponement. Reg. v. Wdso7i, 12 
Cox, G, 0. 622. 

Tb. Adjournment. 

In what Oases.] — When a trial is not con- 
cluded on the day on which it is begun, the judge 
cah adjourn it from day to day without the 
defendant’s consent. Rex v. Slme, 6 Term Rep. 
530; 3 B. R. 258. H. R., Reg. v. Castro, 43 L. J., 
Q.B. 106 ; L. R. 9 Q. B. 350, 356. 


When the witnesses for the prosecution have 
been examined the case maybe adjourned in order 
that the production of a thing essential to the 
proof maybe obtained. Reg v. Wenhorn, 6 Jur. 
267. 

After the case for the prosecution had been 
opened it was found that owing to the detention 
I of a train the witnesses for the prosecution had 
not arrived, and the trial was adjourned and 
the jury locked up. Reg. v. Foster, 3 Oar. & iC. 
206. 

The judge in a case of felony has no authority 
I to Older an adjournment (i.e. to another day) on 
account of the mere absence of the prosecutor 
and his witnesses. Reg. v. Parr, 2 F. ^ F. 861. 

Or to adjourn a criminal trial when once the 
jury is sworn, lleg. v, Tempeft, 1 F. Ac F. 381. 

But a prisoner’s trial may be adjourned if the 
case has only been opened by counsel for the 
prosecution, but not after evidence has been 
called. Reg. v. RohsoJi, 4 F. & F. 360. 

Averment in Record.] — Where there is an 
averment in the record of a proper and legal 
adjournment of the sessions from day to day, it 
IS not necessary that the recoid should state the 
day or days upon wTnch the trial took place. 
O'Brien v. Reg, 26 L. R., Ir. 451 — C. A. 

4. Pluas. 

a. Fleas in Abatement, 

How pleaded.] — A plea in abatement is a 
dilatory plea, and must be pleadel wuth strict 
exactness. O'Comiell v. Reg., 11 Cl. & F. 155 ; 

9 Jur. 25 ; 1 Cox, C. C. 413. 

Amendment of. ] — The court wull not allow a 
defective plea in abatement, to an indictment for 
a misdemeanor, to be amended. Rex v. Cooke, 

4 L. Ac R. 592 ; 2 B. & 0. 871 ; 2 L. J. (0.8.) 
K. B. 152. 

Misnomer.] — Before 7 Geo. 4, c. 64, s. 19, one 
indicted tor a misdemeanor might plead in abate- 
ment a misnomer of his surname — Shakepear for 
Shakespeare, which need not be taken for idem 
sonans ; and the plea concluding wuth praying 
judgment of the indictment, that he might not 
be compelled to answer the same, was good. Rex 
V. Shakespeare, 10 East, 83. 

Where a defendant was indicted with an alias 
dictus, and pleaded in abatement that he was not 
known b}^ such name, the plea must have been 
demurred to, or issue taken thcieon ; and it 
could not be quashed on motion. Bex v. Clark, 
ID.iz R. 43. 8. R., Bex v Cooke, 4D. & R. 114; 

2 B. 5: 0. 618. 

Feer.] — ^TYhere a defendant pleaded in abate- 
ment to an indictment for a misdemeanor, that 
he was a peer, such plea was bad on demurrer, 
for not stating that he was a peer of the United 
Kingdom, and showing in what manner he derived 
his title. Bex v, Cooke, 4 D. Ac R. 592 ; 2 B. & 0. 
871. 

Affidavit,] — A dilatorj^ plea to an indictment 
was set aside for want of an affidavit to verify 
it. Bex V. Grainger, 3 Burr. 1617. 

1 Fleading over.] — ^A defendant in an indict- 
, ment for a misdemeanor cannot pleatl over to the 
, charge, after a plea m abatement for a misnomer, 
on which issue was taken and found againrt 
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him. Bex y. Gibson^ 8 East, 107. 
JPhelp^^ Car. & M. 180. 


Judgment on.] — Although the prosecutor 
haying demurred to a plea in abatement con- 
cluded in bar, praying final judgment ; — Held, 
that the court was not precluded thereby, but 
was bound to give that judgment which was 
right on the whole record. Beg. y. Mitchell., 3 
Cox, C. 0. 94. 

Where a replication to a plea in abatement 
introduces new matter, upon which issue may 
be tahen, the prosecutor is entitled to pi ay final 
judgment. Ib. 

b. Special Pleas. 

In addition to Not Gruilty.]— In criminal cases 
a defendant cannot plead a special plea in ad- 
dition to not guilty. Beg. y. Stmhaii., 7 Cox, C- 
0. 85. S. P., Beg. y. Sheen, Bell, C. C. 97 ; 28 
L. J., M. C. 91 ; 5 Jur. (n.s.) 161 ; 7 W. E. 255 
S Cox, C. C. 143. 


c. Withdrawingr Plea, 

Discretion of Judge.] — It is purely for the 
'discretion of the judge at the trial, whether a 
pica of not guilty may be withdrawn or not 
and the exeicise of such disci eti on cannot be 
reyiewed upon a case reseryed. Beg. y. Brown. 
17L. J., M. C. 145. 

Trial in Queen’s Bench.] — ^Where an indict- 
ment has been lemoyed and sent down to trial 
-as a queen’s bench record, the defendant cannot 
withdraw his plea of not guilty and plead guilty. 
Bex y. Barrett, 2 Lewin, 0. C. 264. 

Detracting Plea of Guilty.] — prisoner who 
has pleaded guilty to a charge of larceny, and 
upon whom sentence has been passed, cannot be 
allowed to retract his plea and plead not guilty. 
Beg. y. Belle, 9 Car. k P. 346. 

On the trial of an indictment for foigeiy 
against two, one of them, after the opening 
speech for the prosecution, asked to be allowed 
to withdraw his plea of not guilty and to plead 
guilty. This was done, and the plea of guilty 
wp recorded. He was then examined as i 
witness for the piosecution against the othei, 
and swore that he had no knowdedge of the in- 
strument being forged. Upon this he was allowed 
to withdraw his plea of guilty and to plead not 
guilty, the jury withdrawing their yerdict. The 
trial of the other party was then proceeded with, 
and, on his acquittal, the one who had wuthdrawn 
his plea was put upon his trial. Beg. y. Clouter. 

8 Cox, C. C. 237. 


d. Autrefois Acquit and Autrefois Convict. 

1 . Validity. 

Indictment in wrong Country.]— An acquittal 
upon an indictment in a wrong county cannot 
be pleaded to a subsequent indictment for the 
offence in another county. Bex. y. Welsh 1 
U. 0. C. 175, ’ 

Judgment reversed in Error,]— A plea of 
aurirefois convict or acquit, which shows that the 
ju<||ment on the former indictment has been re- 
for dtror in the judgment, is not a good 
bur to a sublOqueXLt indictment for the seme 


See Beg. v. I offence. Beg. y. JDrnry, 3 Car, & K. 193; 18 L. J., 
M. C. 189 ; 3 Cox, 0. C. 546. 

A judgment reversed is the same as no judg- 
ment ; and upon a record without any judgment 
no punishment can be inflicted. Ib. 

Defect in Eecord.] — ^Wbere, by reason of some 
defect in the record, either in the indictment, 
place of trial, piocess or the like, a prisoner hUvS 
not been lawfully liable to suffer judgment for 
the offence charged, he has not been in jeopardy 
in the same, which entitles him to plead the 
former proceeding, in bar to a subsequent in- 
dictment. Ib. 

A prisoner is lawfully liable to suffer punish- 
ment on an erroneous record, until it is reversed 
in a court of error. Ib. 

Bad Indictment.] — k judgment on demurrer 
in felony, on the ground that the indictment does 
not sufficiently charge a felony, is no bar to a 
subsequent good indictment for the same felony. 
Beg.v. Biclunond, 1 Gar. & K. 240. 

A prisoner acquitted for forgery on a variance 
between the inst^nent proved and the form in 
which it was se^at in the indictment cannot 
plead autrefois acquit to another indictment for 
the same offence, unless the instrument be again, 
misrecited in the same manner. Ilex v. Coogan, 
1 Leach, 0. C. 448. 

Prisoner put in Peril.]— The defence of autre- 
fois convict IS a common law dotence available 
m every case where a man is put in penl nioie 
than once for the same act, wdiether the charges 
are made before magistiates or tried before a 
jury. We77iy.ss v. Iloplihis, 44 L. J., H. C. 101 : 
L. E. 10 Q. B. 378 ; 33 L. T. 9 ; 23 W. E. 691. 

^ Where a pii&oner was indicted at quarter ses- 
sions on four counts, charging him with ‘‘ unlaw- 
fully inflicting grievous bodily harm,” “ unlawful 
wounding,’ “unlawiully assaulting, occasioning 
actual bodily harm,” and “ common assault,” 
arising out of one transaction, and the juiy con- 
victed on the fourth count, but weie unable to 
agree upon a veidict on the first three, and were 
discharged ; it was held at the assizes, to u hich 
the prisoner was sent for trial on the first three 
counts, that the prisoner had been autrefois con- 
vict, and must, therefoie, be discharged. B(g. v. 
Grim wood, 60 J. P. 809. 

Evidence which might have been adduced at 
first Trial.]— If the prisoner could have been 
legally convicted on the first indictment upon 
any evidence that might have been adduced, his 
acquittal on that indictment may be successfully 
pleaded to a second indictment: and it is im- 
material whether the pioper evidence was ad- 
duced at the trial of the first indictment or not. 
Bex V. Sheen, 2 Car. & P. 635. 

Pacts sustaining first Indictment.]— A plea 
of autrefois acquit cannot be pleaded unless the 
facts chaiged in the second indictment would, if 
true, have sustained the first. Bex v. Vander- 
comb, 2 East, P. 0. 519 ; 2 Leach, C. C. 708. 

Acquittal for Felony— Misdemeanor.]— ^ 

By 24 & 25 Vict c. 97, s. 35, and 24 & 26 Viot, 
c. 100, it is enacted that any person who un- 
lawfully and maliciously throws upon or across 
any railway any wood, stone^ or other mattqr 
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®hall be guilty ot feleay, amd being convicted 
thereof skall be liable to penal servitude for life, 
*or to be iraprihoned for any time not exceeding 
t;wo years: — Held, that an acquittal upon an 
indictment charging the prisoner with p, felony 
was no bar to a subsequent indictment being 
preferred ui>on the same facts for a misdemeanor 
under the provisions of the above statutes. Meg. 
V. (jilmore, 15 Cox, 0. 0. 85. 

An ac(piittai of an offence charged as a larceny 
cannot be pleaded in bar to an indictment for 
the same offence charged as a false pretence. 
Mrg. T. Hendermi^ Car. is M. 328, 

Yalse Pretences — ^Larceny of same Cloods.] — 

A person cannot, after having been convicted 
upon an imlictment for the misdemeanor of 
obtaining credit for goods by false pretences or 
other fraud, be lawfully tried upon an indict- 
ment for larceny of the same goods. Meg. v, 
Khiq, 66L. J., Q. B.B7; [181)7] 1 Q. B.2U ; 75 L. 
T. 392; 18 Cox, C. C. 417; 61 J. B, 329— 
vC. C. 11. 

lire punishment at First Trial.]— A person 
•who has been convicted of an assault by a conit 
of summary jurisdiction, but has been discharged 
•without any sentence of line or imprisonment, on 
.giving security to be of good behaviour, cannot 
afterwards be convicted on an indictment for 
the same assault. M'^g. v. 3Ide^\ 59 L. J., M. G. 
A6 ; 24 Q. B. D. 423 62 L. T. 572 ; 38 W. B. 
4334 ; 17 Cox, C. 0. 9 ; 54 J. P. 549— C. C, R. 

Burglary — ^Felony committed — lutent to com- 
mit Felony.] — A plea of autrefois acquit of a 
'fcurglary, where the felony is laid as actuali 5 ^ 
committed, cannot be pleaded to an indictment 
for the same burglary laid with intent to commit 
the felony, for they are two distinct and different 
offences. Mcx v. Varidei'comh^ supra. 

Murder — Burglary with Violence.] — If a 

party charged with the crime of murder, committed 
m the perpetration of a burglary, is generally 
u,cquittctl on that indictment, he cannot aftei- 
wards be convicted of the burglaiy with violence, 
«ns the general acquittal on the chaigc of muidcr 
v/ouid be an answer to that part ot the indict- 
ment containing the allegation of violence. 2?eg. 
w. Gould, 9 Car. k. P. 364. 

Manslaughter — Murder.] — A man was tried 
for manslaughter, and found guilty and sentenced, 
iihortly after his trial the coroner’s jury returned 
an inquisition for wilful murder upon the same 
facts. At the next assizes he was arraigned upon 
such inquisition, when he pleaded autrefois con- 
•vict. The facts of identity of the prisoner and 
deceased having been given in evidence, and the 
judge having read the depositions, which, as he 
thought, disclosed a case of manslaughter, he held 
the plea to be proved, at the same time stating 
that if he thought the case would ultimately 
have resolved itself into one of murder, he should 
have tiled the prisoner, and if necessary, reserved 
the point. Meg. v. Tancoch, 34 L. T. 455 ; 13 Cox, 
0. 0. 217. 

Murder — ^Poisoning with Intent to Murder.] — 

Upon an indictment under 7 Will. 4 & 1 Viet. 
<3. 85, ss. 3, 4, for administering poison with intent 
,tp murder, a previous acquittal on an indictment 
for murder founded on the same facts could not" 


be pleaded in bar. Meg. v. Connell, 6 Cox, C 0, 
178. 

Murder hy administering Koxious Thing.] — 

A first count for murdering a male bastard child, 
stated that the prisoner gave and administered a 
large quantity of oil of vitriol, and forced the 
child to take into his mouth and throat a large 
quantity of the said oil of vitriol, the prisoner 
knowing that the said oil of vitriol would occa- 
sion the death of the child, whereby he became 
disordered in his mouth and throat, and by the 
disorder, choking, suffocating, and strangling 
occasioned thereby, languished and died. The 
second count was for murdering the child, by 
administering a certain acid called oil of vitriol, 
and forcing the child to take a large quantity of 
the said acid into his mouth and throat, by 
means whereof he became injured and disordered 
in his mouth and throat, and incapable of swal- 
lowing his food, and died of the inflammation, 
injury, and disorder occasioned thereby. A plea, 
that the prisoner had been acquitted for mur- 
dering a base infant male child, by giving and 
administering a certain deadly poison, to wit, 
oil of vitriol, and by forcing the child to take, 
drink, and swallow down a large quantity of the 
said mi ot vitriol, the prisoner knowing it to be 
a deadly poison, wdieieby the child became sick 
and distempered in his body, and, by the sickness 
and distemper occasioned thereby, languished 
and died, is a good bar to the indictment. Mex 
v. Clarli, 1 Br. & B. 473. 

Assault — ^Murder.] — A person was acquitted 
of an assault with intent to murder, but was 
convicted of an assault with intent to do grievous 
bodily haim, and the prosecutor having subse- 
quently died, he was indicted for murder: — 
Held, that he was properly indicted. Meg. v. 
Salm, 10 Cox, 0. C. 481, n. 

Murder — Assault.] — Two were indicted for 
having, on the loth November, 1849, assaulted 
P. They pleaded autrefois acquit, and in their 
pica set out an indictment for murder, the 
third count of which alleged that they had mur- 
dered the deceased, by beltings on 5th November 
and 1st December, 1*849, and 1st January, 1850, 
and on divers other da 3 ^s between the 5th No- 
vember and 1st January ; and the plea averred 
that the assaults charged in the second indict- 
ment were identically the same as those of which 
they had been acquitted on the trial of the first. 
The leplication was, that the prisoners were not 
acquitted of the felony and murder, including 
the same identical assaults chaiged in the indict- 
ment. On the first Inal the counsel for the 
crown had stated the assaults as conducing to 
the death, and had given them in evidence to 
sustain the charge of murder. It was proved, 
however, that the cause of death -^v^as a blow in- 
flicted shortly befoie the death of the deceased, 
which occutred on the 4th of January, but there 
was no evidence to show by whom the blow was 
struck ; and the prisoners were acquitted. The 
judge, on the second trial, told the jury, that if 
they were satisfied that there were several dis- 
tinct and independent assaults, some or any of 
which did not in any way conduce to the death, 
of the deceased, it would be their duty to find 
the prisoners guilty. The jury found the pri- 
soners guilty : — Held, that the conviction WM 
right, as the prisoners could not, on the trial for 
murder, have been convicted, under 7 Will. 4 M 
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1 Yict. c. ?5, s. 11, of the assaults for which they 
were indicted on the second trial. JRpq. v. 

T. & M. 374 ; 2 Den. C. 0. 94 ; 20 L. J., M. cl 
70 ; 15 Jur. 198 j 5 Cox, 0. C. 20. 

Assault — Felonious Stabbing.]— A plea of 
autrefois convict of an assault before justices, 
under 9 Geo. 4, c. 31, s. 27, is a bar to an indict- 
ment for feloniously stabbing in the same trans- 
action. Meg, V, Walher, 2 M. & Rob. 440. 

Assault — Manslaughter.]— But a previous 
summary conviction for an assault under 24 & 
25 Viet. c. 100, s. 45, is not a bar to an indict- 
ment for manslaughter of the party assaulted, 
founded upon the same facts. Meq. v. Morris ' 
36 L. J., M. C. 84 ; L. R. 1 C. 0. 90 ; 16 L T \ 
636 ; 15 W. R. 999 ; 10 Cox, C. C. 48o! 

Where there has been a summary conviction 
under the Summary Jurisdiction Act, 1879, for 
assault, ^ and^ the person assaulted subsequently 
dies of injuries caused by the acts constituting 
the assault, a plea of autrefois convict is not a 
good answer by the person so summarily con- 
victed of an indictment for the manslaughter of 
the person assaulted. The death of the deceased 
person is one of the facts constituting the cause 
tor a prosecution for manslaughter. Meq v 
Fnel, 17 Cox, C. C. 325. 

Rape— Assault with Intent to commit Rape.] 

^^ucquittal on an indictment for rape could 
not be successfully pleaded to a subsequent 
indictment for an assault with intent to commit 
a J’upe, nor could an acquittal on an indictment 
for feloniously stabbing, with intent to do 
grievous bodily harm, be successfully pleaded 
to an indictment for an assault, though, in each 
case, the transaction was the same, and the 
convicted of an assault 
under 7 Will. 4 & 1 Vict. 0. 80, s. 11. Jiea. v. 
&mm, 2 Car. & K. 781. 

-ftffidavit.]-One was indicted 
S3 committed in an affi- ■ 

davit, which indictment, after setting out so 
much of the affidavit as contained the false oath ‘ 

ffied^i'3tl7p^' affidavit ) 

tied m the Court of Ring s Bench, and on this I 

ami^^-Tf'lSr indicted * 

Middlesex for the same periury, with " 
ttis difference only, that the second i-ndictment 

^tp? tp® afBdavit, in which it was c 

steted to have been sworn in London ; which I 
averment that in fact the J 

iSn”* mi 1 ° Jw V “ and not in f 

London .—Held, that he was entitled to plead 1 

M *t^the^Xp’ conclusive h 

as to the place of swearing ; and the same evi- ^ 

hUp V?® swearing the aiBdavit f 

mght have been given under the first as under !' 

therefore the defen- ^ 
had been once before put in jeopUf for t 
the same offence. liei« v. I^den, S Miit iS? ^ 


Larceny— Property of A, or B.]— The prisoner 
stole the gootls of J. B. from his stall, which at 
*h® t’rne was in the charge of E. B his son n 
^'ho lived with his father, and 
vorlced for him. The first indictment ai,inst 

propX* ol'^E described them m the 

property of E. B. The sessions thinking this a 

caS acquittfl, and j 

ni* . • hill to be sent up laying the 

property la J, B. To this indictment he p^ed 





3y autrefois acquit Held, that the plea could not 
be sustained, for the prisoner couhl not, on the 

0. evidence, have been convicted on the first in- 
dictment, charging the property as that of 
R. B., and that the court could only look at the 

of first indictment as it stood, without considering 
is, whether the allegation as to the owntn-ship of 
t- the goods might not have been amended so as to 
s- have warranted a conviction. Meq. v. (h'eefi 
Dears. & B. 113; 26 L. J., M. 0.* 17 ; 2 Jur' 
(KS.) 1146 ; 5 W. R. 52 ; 7 Cox, 0. 0. 180. See 
IS Meg. V. Austin^ 2 Cox, C. C. 69. 

& 

t. Larceny at Common Law and under Statute.] 

rX^ —In one indictment the prisoners were charged 
with larceny at common law, and for feloniously 
r. receiving “the goods aforesaid.” They were ac- 
quitted on the ground that the alleged goods, 
were a fixture in a building. They were then 
)r charged upon a second indictment under tiie 
y 24 & 25 Vict. c. 96, s. 31, for stealing the fixture,, 
g to which charge they pleaded autrefois acquit, 
a Ine presiding chairman at sessions heltl that 

1 . plea not to be proved, and the prisoners then 
)f pleaded not guilty, but were convicted :—HekL 
(J that the ruling of the chairman was right, aucl 
!e that the prisoners had not been in peril on the- 

count for receiving in the first iudictment. 
Meg. V. O'Mrle^i, 46 L. T. 177 ; 15 Cox, C. C. 29. 

■j Principal— Accessory before Fact.]— A person 

who is tried for felony as a principal, and ac- 
^ quitted, cannot plead that acquittal in bar of 
^ another indictment, which charges him with 
^ being an accessory before the fact to the same 
0 felony. Mex v. Miant, 7 Car. t P. 575. 

X A person who is tried as a principal and 
^ acquitted cannot plead that acquittal in bar of 
Q an indictment charging him with being an. 
t ^^cessory before the fact to the same felony. 

^ MexY. Blrclienovgh^ 1 M. C. C. 477* 7 Car & P 

f O- T.®®? ^' 11 - * jf- 83C. ivc 24 

& 2i) Vict. c. 94, s. 1. 

^ Joint Indictment— Single Indictment.]— Pica 
) piisoner, indicted singly for reeeivinG* 

stolen goods, of autrefois acquit, under an iii^ 
dictmcnt against him and four others, on which 
one was convicted, and the prisoner aiul the 
three others were acquitted, is good. Mex v. 
Bami, 1 M. C. C. 424. ta . v. 

^‘>nner Indictment in- 
correct.]— Indictment that the defendant, in the 
gn 0 the present king, kept a common 
gaming-house ; plea, that the defendant, in the 
present king, was acquitted upon 
keeping a common gaming- 
house in the reign of the late king, against the 
peace of our said lord the king; and averring 
the identity of the offences : demurrer, con? 

cfeatofstl/^^^ of judgment of respon- 

was acquittal 

tTe committed in 

chaiged in both indictments was the same • ann 
fuT Ti i?® judgment^ deinSn-er’ wa? 
nmver the demurrer concluded with a 

prayer of judgment of respondeat ouster Mex^ 

5>.i7K ! 3 B. & 0. 502 ; 3 L. J., 

OrdCT^f* Aa Indietment by; 

der of Judge.]— A first cohnt charged thS 


/ ‘ ,'r ' 







CEIMINAL Lm— Trial 


priHoners with having in their possession a 
mould intended to impress the stamp of the 
reverse side of a shilling ; the second stated, 
that the mould was intended to impress the 
obverse side ; the third stated that it was in- 
tended to impress part or parts of the reverse 
side ; ami the fourth stated the same as to the 
obverse side. A verdict of guilty having been 
recorded, a motion was made in arrest of judg- 
ment, on the ground that the two last counts 
were bad for uncertainty, whereupon the judge 
directed another indictment to be preferred. 
The second indictment contained the first two 
counts of the previous one ; a third and fourth 
stated, that the mould was intended to impress 
parts of the obverse and parts of the reverse 


plea was bad, and confirmed the second convic- 
tion. Ilex V. 1 Jur. 427. 

Second Indictment should have been included 
in Pirst.] — ^A prisoner was tried, on the 6th of 
April, 1863, upon an indictment charging him 
with having, on the 22nd of January, 1863, 
vStolen 26lbs. of copper, the property of A., and 
was acquitted. He was again tried on the 29th 
of June, 1863, upon an indictment which charged 
him, in a first count, with having, on the 2bth 
Heptember, 1862, stolen a riddle, the property of 
A., and in the second count, with having, on the 
16th of January, 1863, stolen five shovels, also 
the property of A, The prisoner had been in A.’s 
employ several years, and the riddle and shovels 
were found in his possession on the 21st of 
January, 1863, but there was no evidence to 
show when they were stolen : — Held, first, that 
he was not entitled to be acquitted upon the 
second trial on the grouiul that the charge of 
stealing the riddle and shovels ought to "have 
been included in the first indictment, and that 
on these facts a verdict was rightly found against 
him upon a plea of autrefois acquit. AV//. v. 
A «///// r, L. & U. 378 ; 9 L. T. 808 ; 9 Cox, C. C. 


Plea— Duplicity — Two Acquittals.] — If, in a 

plea of autrefois acquit, the prisoner was to insist 
oil two distinct records of acquittal, his plea 
would be bad for duplicity. I^ex v. iSIicen, 2 Oar. 
A F. 635. 

Discharge of Jury by Judge — How pleaded.] 

— On the trial of an information for a misde- 
meanor the judge discharged the jury. The 
defendant then put a plea on the recoul, setting 
out the facts under which the jury was dis- 
charged, in the nature of a plea autrefois acquit : 
— ^Held, that this matter could not be raided by 
way of plea, but must be raised by way of error 
on the recoixl after conviction. lieg. vl Charlca- 
worth, 4 L. T. 638 ; 9 W. K. 805 ; 9 Cox, C. C. 
40. 

ii. Fmctlce. 

Hot Guilty.] — A prisoner may plead not 
guilty, after his special plea of autrefois acquit is 
found against him. Ilex v. Welch, Car. C. L. 56. 

Informal mode of pleading.] — The court will 
not reject a plea of autrefois convict on account 
of the informal manner in which it is handed in 
by the prisoner, but will assign counsel to put it 
into a formal shape, and pokpone the trial, to 




give time for its preparation. Bex v. Clhamler'^ 
lain, C Car. & P. 93. 

Jury charged— Two Issues.]— The jury can- 
not be charged at the same time to try the two* 
issues of autrefois acquit and not guilty. Bex v. 
Boche, 1 Leach, 0. 0. 134. , j 

Right to begin.] — Four persons were tried for 
a rape, upon an indictment containing counta 
charging each as principal, and the others as. 
aiders and abettors. They were acquitted ; aud- 
it being proposed on the following day to try 
three of them for another rape upon the same 
person (the second indictment being exactly the 
same as the first, with the omission only of the 
fourth prisoner), they pleaded autrefois acquit 
to the second indictment, averring the identity 
of the offences. To this plea there was a re- 
plication that the offences were different : — Held,* 
that on this issue the prisoner’s counsel must 
begin. Bex v. Barry, 7 Car. & P. 836. 

Evidence — Counsel.] — To sustain a plea o£ 
autrefois acquit the counsel at the former trial 
may be examined to show from his notes what 
evidence was given. Beg. v. Bird, 5 Cox,. 
C. C. 11. 

Proof by Record.] — A plea of autrefois 

convict can onl}" be pinu ed by the record ; and 
the indictment, with the finding of the jury,* 
indorsed by the proper olheer, is not sufficient, 
although It appears that no record has been 
made up. But the court, before whom the 
prisoner is brought to be tried the second time.,, 
will postpone the trial at the request of the 
prisoner, on an affidavit of the fact, to give time 
tor an application for a mandamus to compel the 
making up of the recoid. Bex v Bowman, 6 
Car. A>. 101. 

Proceedings Coram non judiee.] — ^A plea.. 

of autrefois convict stated that the prisoner was. 
indicted, convicted, anti .sentenced, at a sessiom 
of the peace, duly holderi by atljourument on the 
.5th of July ; leplieation, nul tiel reconl. The 
record, produced in support of tlie plea, stated 
that the indictment was hiiind at a session com- 
menced and holden on Mtmday the 1st of July,, 
and that the court was adjourned till Tuesday 
the 2nd ; that the court, having re-assembled om 
Thursday tlie 4th, was adjourned to Friday the 
5th, when the prisoner was tried and convicted : 
— Held, that the plea of autrefois convict was. 
not proved by the record, inasmuch as for want 
of an adjournment from the Tuesiiay to the 
Thursday, the proceedings on the Friday were 
coram non judiee, and a nullity. Bex v. Bowman,, 
6 Car. & P. 337. 

Drawing up Record.] — During the sitting 

under the same commission, the original indict- 
ment, and minutes of the verdict upon it, are 
receivable in evidence in support of a plea of 
autrefois acquit, without a record being dravui 
up. In order to his pleading autrefois acquit iix 
a case of felony, the prisoiior has not a right to a 
copy of the second indictment, but he has a 
right to have the indictment read slowly. Bex 
V. Burry, 7 Car. A P. 836. 

Verdict on Issue is Final.] — ^The prisonePa 
counsel put in the commitment and the former 
indictment, and also the minutes of the former 
acquittal written on the indictment. On tMa 
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eyidence the jury found that the offences were 
the same ; and it being referred for the opinion 
of judges, whether there was any evidence to 
justify and support the verdict, and if not 
whether such verdict was final, and operated as 
a bar to any further proceedings by the crown — 
upon the second indictment : — Held, that the 
verdict of the jury was final, and the prisoners 
were discharged. v. Parry^ 7 Car. & F. 8)16. 

A verdict tor a piisoner, on an issue of autie- 
fois convict, cannot be set aside, and a new 
trial had, though without evidence, and against 
the opinion of the judge. JRex v. 2 M. C. 
C. 9. 

5. BECOaKISANCES. 


a. Entering: into. 

Sufficiency of.] — ^In considering the sufficiency 
of a recognisance to prosecute under the Vexa- 
tious Indictment Act, s. 1, reference may be 
made to the accompanying depositions to ascer- 
tain the particulars of the offence to be charged. 
Ppy, V. Bell^ 12 Cox, C. C. 37. 

Where a party, indicted at the quarter sessions 
tor acoTispuacy, had entered into an insufficient 
recognisance to take his trial : — Held, that the 
•court, on a lemoval by ceitioiari, might dis- 
charge it on motion, and compel him to enter 
into better securities. Rex v. Rooper. 1 Chit. 
401. 

Quarter Sessions— Practice.]— -The usual prac- 
tice in taking the recognisance of a person con- 
victed at quarter sessions IS that the peison so 
convicted, before he is allowed to leave the court, i 
enters orally into the lecognisance before the 
•officer of the couit, who makes a minute of it ; 
and the recognisance is not formally drawn up 
till afterwaids. Jeffreys^ Mx parte^ 52 J. P, 280. 

Amount of.] — The B Geo. 2, c. 19, s. 3, requir- 
ing the party removing a conwction by a magis- 
trate to enter into a recognisance, with two 
sureties in 50^., conditioned to piosecute the wiit 
with effect, was not complied with by the party 
and his two sureties entering into aiecognisance 
in 251. each, but it must be in the entiie sum of 
fiOZ. Rex V. Dwiiw, 8 Term Eep. 217. 

Sheriff arresting Persons.]— A sheriff has no 
authority to take a bond for the appearance of 
persons arrested by him, uridci process issuing 
upon an indictment at the quarter sessions for a 
misdemeanor ; he can only take a recognisance 
for their appeaiance. Bengovgh v. Rossiter. 4 
Term Rep. 605 ; 2 H. Bl. 418, 426. 

Under vexatious Indictments Act.] — See ante, 
col. 1734. 

Marging — In what Cases.] — Where a 
prisoner has made default, the lecognisanco of 
the prosecutor may be enlarged till the appro- 
tension of the prisoner. Young ^ J% re^ 2 Cox, 
0. 0. 280. 

Where an indictment for felony was found at 
the Central Criminal Court against a peer of the 
realm and several commoners, at a time while 
the houses of parliament were not sitting, the 
recognisances of the commoners were respited 
from session to session, until after the case of the 
peer had been disposed of in the House of Lords. 

|r. Car. & M. 1 93. 

^ A siting at nisi prius, acting under 14 

iitiy hA.i, A 


& 15 Viet. c. 100, s. 19, compelled the defendant 
m a cause to enter into recognisances to appear 
and take his trial for perjury at the next 
, sessions of the Central Criminal Couit, and 
bound the plaintiff in recognisances to pro- 
secute : — Held, that the court of Exchequer lia<i 
: no power to enlarge those recognisances to a 
I subsequent sessions of the Central Criminal 
Court. Rorridge v, Rawktns, 15 Jur. 1086. 

Jurisdiction of Quarter Sessions,] — In- 
dictment for misdemeanor at the quarter sessions. 
The defendant pleaded guilty, and was bound by 
recognisances to appear for judgment at the next 
qiiaiter sessions, and judgment was respited. At 
the next April sessions judgment was further 
respited until the June sessions, when judgment 
was given, and the defendant sentenced to be 
fined and imprisoned. On error brought : — ^Hcld, 
that a court of quarter sessions has power to 
icspite cases from one sessions to another. Keen 
V. Rcg.^ 3 New Sess. Cas. 25: 10 Q. B. 928; 
16 L.‘ J , M- C. 180 ; 11 Jur. 1060 ; 2 Cox, C. 0. 
341. 

The record stated, that at the first session “ it 
was considered ajnd adjudged that the defendant 
should enter Aic recognisances to appear ” : — 
Held, that these words did not give the order the 
effect of a judgment, so as to oust the sessions of 
their juiisdiction to give judgment at the subse- 
quent sessions. Ib. 

Who can enter into.] — A person of the age of 
sixteen is competent to enter into a recognisance 
conditioned to prosecute on a criminal charge. 
Williams^ Ex x)aTte., M‘Clel. 493 ; 13 Fiice, 673 ; 
28 11. R. 7)35. 

By a local act, commissioners were enabled to 
rate every person or persons who occupied land 
m the parish . — Held, that a corpoiation was 
liable to be rated, although by a clause, giving 
an appeal to the sessions to any party aggrieved, 
such party was bound to enter into a recog- 
nisance. Ooi'tts V. Ee?it Wate?noorJis Co.. 7 B. ^ 
0. 314. 

Indictment against Corporation — Certio- 
rari.]— An indictment against a corporation, 
found at quaitei sessions, may bo removed by 
certioiari, at the instance of the prosecutor, 
without his entering into the recognisance re- 
quired by 16 k 17 Vict. c. 30, s. 5. Reg. v. 
Maiielie.ster Corporation^ 7 El. & Bl. 453*; 26 
L. J., M. C. 65 ; 3 Jur. (N.S.) 839 ; 5 W. B. 373. 

Magistrates before whom entered into*]— A 

declaration on a scire facias, upon a recognisance 
to keep the peace, described the justices before 
whom the lecognisance was taken as “ Lee B. 
Townshend, Esq., and I. H. Harper, Esq. : ” — 
Held, that the Christian names of the justices 
did not appear to be insufliciently stated, jkeg. 
V. Pale, 17 Q. B. 64 ; 20 L. J., M.‘C. 240 ; 15 Jur, 
657. 

In the margin of a reco^isance “ Middlesex ” 
only was inserted, and the instrument was stated 
to have been “ taken and acknowledged, the day 
and year above said, before me, T. B. B., a 
magistiate for Surrey ; ” and in the body, that 
the defendant and his bail “came before me, 
T. B. B., Esq., one of her Majesty’s jusrices of 
the peace in and for the county of Surrey*” It 
was objected that the recognisance T0i4 
because it did not show juAsdicstiqn 
that, assuming the instrument! to of doubtful 
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validity, +he c»art wonlcl, notwithstanding, es- 
treat the recognisance into the Exchequer, 
where the objection might he relied on. Bpq, v, 
2 1). & L. 561 j U L, J., Q. B. 44 ; 9 

Jur. 280. 

Ko Hotice of Trial necessary.] — Where a de- 
fendant is under re<‘ognisances to appear and 
lake his trial at a paiticular session of the 
Central Criminal Ooint, no notice of trial to the 
lirosecutor is requisite, and he is bound to be 
prepared to try at that .session. Beq, v. Parher^ 
3 Cox, 0. C. 299. See also Hex v, Clark, infra. 

b# Estreat. 

At Assizes — Certiorari.] — Kecognisances en- 
tered into by a defendant piosecuted for libel at 
the assizes may be brought up by certiorari into 
the Queen’s Ikuich Division to be estreated. 
The Divisional Couit, on such a motion, in order 
to ascertain whether there has been a breach of 
the conditions, naay decide whether there has 
been a libel publi&hed or not. Pea. v. Praolte, 
m J. P. 6. 

Ifotke to Defendant or Surety.] — When the 
•condition of the recognisances is that the defen- 
dant abstains fioiii doing an act, eg. fiom pnb- 
iishing libels, it is not necessary to give him or 
Ins surety notice to peifoim the conditions, 
liule 124 of the Oiown Office Pules, which 
requires a notice, applies when the condition is 
±0 do some act, ami not meiely to abstain fiom 
doing something. Ih. 

Into the Exchequer.] — ^’^Vhere a recognisance 
taken before a justice" of the peace, upon the 
removal of an indictment into the Queen’s 
Bench, had been letiuned and filed, the court 
permitted it to be estieated into the Exchequer 
though It iiad not been inrolied. lleq. v. S//{h 
^erff, 2 D. ck L. .)64 ; 14 L. J., Q. B. 44 ; 9 Jur. 
580. 

Recognisances estreated into the Exchequer 
may l>e discharged oi eompoumled by the cmirt, 
according to the eipiity and cii cumstances of the 
•case. Pellero, In re, 18 Pnee, 299. 8. C , nom. 
Pelhm, Px parte, M*Clel. Ill ; 28 R. R. 688. 

The 8 (k‘o. 4, c. 46, and 4 Deo. 4, c. 37, do not 
oust the Court of Exchequer of its juiisdiction, 
where forfeited recognisances have been actually 
estreated into it fiom an inferior jiuisdiction. 
Ih. 

For the course to be pursued in enforcing 
estreats into the Court of Exchequer from the 
King’s Bench, see Ilex v. ThaeMe, M‘CleL & Y. 
314, 523. 

Ko notice of Trial given.] — Where a defen- 
dant, on being taken into custody on the 8th 
June, under a jmlge’s wairant issued against 
him on an indictment for a blasphemous libel, 
entered into a recognisance to appear and plead 
within the first eight days of the ensuing Trinity 
term, and to try the cause at the Middlesex 
.•sittings after that term, and pleaded not guilty, 
but did not give notice of trial or make up the 
record, either for the sittings after Trinity or 
Michaelmas term, nor was any rule obtained for 
respiting the estreating of the recognisance ; and 
ihe prosecutors gave notice of trial after Trinity 
And Michaelmas terms, but the causes were not 
laied in either ; but made remanets to the sit- 
tings after Hilary, and the defendant was ready 


to take his trial on both these occasions ; and 
the recognisance was estreated in Hilary term, 
without any notice having been given to the 
defendant, or any motion made by the prose- 
cutors : — Held, that the estreat was regular, and 
conformable to the ordinary practice. Bex v. 
ClaTk, 5 B. &; Aid. 728. See also Beg. v. Parker^ 
supra. 

Practice thereon.] — The condition of a recog- 
nisance returned, filed, and inrolled as of record, 
cannot be vaiied by a rule of court. Bex v. 
Binqham, 3 Y. & J. 101. 

Upon the lemoval of an indictment for a mis- 
demeanor from the Central Criminal Court, by 
the defendants, and a conviction in the Queen’s 
Bench, the recognisance entered into by the bail 
is liable to be estreated for non-payment of the 
costs of the prosecution, although they are not 
mentioned in the condition of the recognisance. 
Beg. V. Hague, 5 Jur. 1008. 

Recognisances of bail taken under 5 «fe 6 Will. 

& M. c. 11, on the lemoval of an indictment, 
cannot be estreated, the defendant having agreed 
with the prosecutor to plead guilty and submit 
to a nominal fine, without the knowledge of the 
bail. Bex v. Rogers, 2 H. & W. 124. 

The couit has jurisdiction to respite and stay 
process on esticated lecognisances, and they 
will do so on application, in older to give the 
cognizois an oppoitunity of trying a question of 
law respecting the subject-matter of the con- 
dition, although the foifeiture imports the breach 
of a duty imposed by competent authority under 
an act of parliament. Prldlington, In re, 9 
Price, 658. 

Where a party is in custody under process 
issued on an estreated recognizance, into which 
he alleges that he has not entered, the proper 
course is to come into court, and traverse the 
lecognizance. Stowell, Ex parte, 1 D. &: L. 995 ; 
13 L. J., Ex 328 ; 8 Jur. 710. 

Where a party, bound at the quarter sessions 
in recognisances to keep the peace, is afterwards 
convicted at the petty sessions of an assault, in 
order to edroat the lecognisances it is necessary 
to biing them up by certiorari, and proceed 
therein by scire iacias. White, In re, 1 New 
Sess. Cas. 9. 

When a recognisance of bail to keep the 
peace has been returned for the purpose of being 
esti eated, the court will not send it back again 
to be amended, upon a suggestion of an error 
appealing on the face of it. liiqqins. Ex qyarte, 
2 1). (N.s.) 713 ; 7 Jur. 441. 

Wlieic a lecogiiisiince has been removed for 
the purpose of being esti eated, the court will 
not grant a mandamus to the justices to correct 
a clerical error vitiating the recognisance. Beg. 
v. Stack, 12 L. J., M. 0. 58. 

Power of Sessions.] — A party who had applied 
for a beer licence, which w^-as refused, appealed 
against the lefusal to the October quarter ses- 
sions, and enteied into a recognisance to try the 
appeal, abide the judgment of the court, and pay 
such costs as the court might aw^ard. The appeal 
W’as dismissed, and the court ordered the appel-^ 
lant to pay costs to the respondent forthwith. 
A blank was left in the order as to the sums, 
which the clerk of the peace had not time to fix 
before the sessions adjourned. The sessions 
adjourned to the next November. Before Hie 
adjournment day, the clerk of the peace fixed the 
costs and filled up the order. After the adjoumfti. 
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sessions had terminated, but before the next 
sessions, which were held on the next January, 
payment was demanded of the appellant, who did 
not* pay. On affidavit of this, the sessions 
holden in January estreated the recognisance : — 
Held, that the sessions had power to estreat the 
recognisance, and that process might be taken 
upon it under 3 Geo. 4, c. 46. Beg, v. Ely JJ,. 
5 EL & Bl, 489 ; 25 L. J., M. C. 1 ; 1 Jur. (N.s.) 
1017 ; 4 W. R. 6. 

Held, also, that it was not necessary that the 
order should direct the costs to be paid to the 
clerk of the peace, under 11 & 12 Viet. c. 43, 
s. 27. Ih, 

If a recognisance is estreated at the quarter 
sessions, and a writ issues to the sheriff to levy 
under 3 Geo. 4, c. 46, s. 6, and the sheriff levies 
the amount, the court of quarter sessions has not 
the power to mitigate the amount, although the 
money has been actually levied ; and the party 
cannot compel the sheriff to pay back the differ- 
ence. Haynes v. Ilayton^ 7 B. & C. 293; 2 Car. & 
P. 621 ; 5 L. J. (o.s.) M. C. 136 ; 31 R. R. 205, 

When a recognisance to keep the peace, taken 
before two justices, was forfeited by a con- 
viction for an assault, and the quarter sessions, 
on proof of the record of conviction, ordered the 
recognisance to be estreated Held, that they 
had no authority to make such an order, and 
that the^ proper course of proceeding was by 
scire facias on the recognisance. Bcxy. Yorlt- 
shire (IK. B.) JJ., 2 N. & P. 457 ; 7 A. & E. 583 ; 
7 L. J., M. C. 9 ; 2 Jur. 253. 

Although an order of the court of quarter 
sessions to estreat a recognisance for a forfeiture 
out of the sessions is a nullity, yet a ceitiorari 
will be awarded to remove it in order to quash 
it. Beg. v. Yorhshire (IF. i?.) JJ., 2 N. ic P. 
467 ; 7 A. & E. 583 ; 7 L. J., M. C. 9. 

Since 3 Geo. 4, c. 46, the Court of Exchequer 
has no jurisdiction over recognisances foifeited 
either before justices out of sessions or at the 
sessions. Ih. 

Duty of Clerk of the Peace.]— -It is the duty 
of the clerk of the peace to put the law in motion 
to levy all recognisances forfeited at quarter 
sessions. Ih. 

The duplicate of fines, issues, amercements, and 
foifeited recognisances, required to be delivered 
into the Exchequer by the clerk of the peace, 
under 3 Geo. 4, c. 46, s. 14, must be delivered 
in on oath. Hodgson, Ex varte, 2 Y. & J. 142. 

1 L. J., Ex. 39. 

But where the amount of estreats to be certi- 
fied by clerks of the peace, town clerks, <tec., to 
the court, is under U., they may verify the 
return or certificate by affidavit without a com- 
mission or personal appearance. TomVm, Ex 
mrte or In re, 1 H. ?. 0. 363 ; 2 C. & J. 122 : 2 
Tyr. 176 ; 1 L. J., Ex. 39. 

c. Forfeiture and Discharge. 

Forfeiture — King a Trustee.]— The king is 
only trustee for the party in a foifeited recogni- 
sance. Bex V. Jgres, 4 Burr. 2118. 

of Arbitrator.]— Where A. entered 
into a recognisance to pay to the king a certain 
sim, or such sum as B. should award ; and 
afterwards by rule of court C. was, by consent of 
parties, substituted as arbitrator in lieu of B 
and 0. made his award Held, that the recog- 
tohce was uot forfeited by non-performance of 
award of 0, Bex v. Bingham, 3 Y. & J. lOl. I 
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When Recognisance passes to Corpora- 
tion.] — By a charter of Edw^ard 4, the crown 
granted to a corporation “ all penalties forfeited 
and to be forfeited, of all and every the barons, 
&c., in whatsoever courts the same barons, <kc., 
should happen to be adjudged.” By a charter of 
Car. 2, “ all fines, forfeitures, &c., in the courts 
aforesaid, arising, &c.,” were also granted to the 
corporation Held, that under neither of these 
charters did a forfeited recognisance to appear 
to answer a charge of misdemeanor pass to the 
corporation. Bex v. Dover (Corporation) 1 0., 
M. 4c R. 726 ; 5 Tyr. 279 ; 4 L. J., Ex. 94. 

A charter of the year 1399 granted to a corpo- 
ration “ all fines for trespass anti other offences, 
whatsoever and also fines for licences to agree 
and all amercements ransoms and forfeited 
issues forfeitures year day waste and estrepmeiit. 
...” A second charter of the year 1448 granted 
to the same corporation “all issues fines and 
amercements from whatsoever pledges and main- 
pernors. . . .” Held, that the words did nob 
ill either case include recognisances estreated 
on the failure of persons accused of felony oi‘ 
misdemeanor to appear and take their trial at 
assizes. Notthigliani Coiporation, In re, 6f> L. J.., 
Q. B. 883 ; [1897] 2 Q. B.502 ; 77 L. T. 210 ; 61 
J. P. 725. 

notice— Time— Service.]— The word forthwith 
in a notice to a party charged cnmiiially, and 
out on bail, to appear on pain of forfeiting liio 
recognisance, means, within a reasonable hme 
from the service, and not from the date of the 
notice. Beg. v. Price, 8 Aloore, P. C. 203. 

Discharge— When entered into per incuriam.) 

— When two members of a corpoiate body 
entered into their lecognisances to appear and 
plead to an indictment for non-repair of a 
highway, the judge ordered them to be dis- 
chai ged from such recognisances on the ground 
that they were entered into per incuriam. Beg. 
V. Bnrg Improcement Commissioners, 11 Cox„ 
C. C. 641. 

Impossibility of Performance.] — To an 

action upon a lecognisance or an obligation, im- 
possibility, by act of God, of performance of the 
condition, is a good defence. Leitrm (Earl) w 
Steward, Ir. R. 5 C. L. 27. 

When Prosecution not willing to pro- 

here a prisoner has been committed 
for tiial at the assizes, and parties boniid over by 
a magistrate to prosecute and give evidence, the 
judge will not discharge the recognisances on an 
intimation that the attorney -general does not 
think it a proper case for piosecution. Beg v.. 
Frealiley, 6 Cox, C. C. 75. 

The court refused to discharge, without pre- 
ferring a bill of indictment, the recognisances of 
prosecutors, being members of a society for pro- 
moting religious knowledge among the poor, who 
had caused a servant to be committed for em- 
j bezzlement ; the application being made, not on 
the ground of any defect in the evidence, but on 
the ground that the prosecutors thought that the 
reformation of the offender would be best pro- 
moted by such a course. Bex v. Paul A Car &P 
323. 

But where, at the assizes, parish officers were 
under recognisances to piosecute a paupet' jfcct 
obtaining money by false pretences, the judge 
permffted the recogpisaace^ to be discharged^ 
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the party having been in prison several weeks, 
and the parish being unwilling to indict. Ilex 
V, Ad^ams, 6 Car. & P. B24. 

- — - Absence of Witness.] — ^Where the trial 
of prisoners had been successively postponed for 
two assizes, in consequence of the absence of a 
material witness, and the affidavit on which 
application was made for further postponement, 
•stated, that the witness in question was believed 
to have gone to India as a soldier, so that there 
was not any prospect of his soon return, the 
judge ordered the recognisances of the prosecutor 
to be discharged, and discharged the prisoners 
without compelling them to enter into any recog- 
nisances for their future appearance. v. 

BrUlgman^ Car. & M. 271. 

Prisoner a Xnnatic.] — Where a prisoner 

lias^ been removed to a lunatic asylum, under 3 «!£ 
4 Yict. c. 54, the recognisances of the prosecutor 
and witnesses will not be discharged, but will be 
respited until the next assizes or sine die. lieg. 
V. rohm, 1 Cox, C. C. 207. S. P., Reg, v. 
tvell, 7 Cox, C. C. 353. 

Wife and Family supported by Parish.] 

— A defendant having been committed to prison 
on a forfeited recognisance, his wife and family 
becoming burdensome to the parish, is not a 
Mifficient ground to discharge him. Rex v. 
b'tciReher, 3 Price, 261. 

Sessions, Jurisdiction of— Liability of 

Sheriff.] — Where, upon a recognisance forfeited 
at quarter sessions, the sheriff has levied part of 
the penalty, and has the defendant in execution 
for the residue, the sessions have jurisdiction 
over the whole recognisance ; and if the sheriff 
has notice that they have discharged the de- 
fendant wholly therefrom, before the money 
levied had been paid over to the treasury, an 
action lies against the sheriff for the amount. 
Harper v, HagtoH^ 5 M. Ac By. 307; 8 L. J. (O.s.) 
M. C. 121). 

Costs.] — When an indictment had been 

removed by certiorari, and the defendant, being 
-convicted, had become liable to costs, the court 
refused to discharge the recognisances of the 
bail to the certiorari until the costs were paid, 
although the recognisances made no mention of 
-costs, but the court stayed the proceedings on 
recognisances with respect to the defendant 
propter paupertatem. Reg. v. Thorntoa, 1 L. 
M. & P. 192 ; 4 Ex. 820 ; 19 L. J., M. C. 113. 

A recognisance to remove an indictment from 
the court of oyer and terminer, at Hick’s Hall, 
is a recognisance at common law, and not within 
6 & 6 Will. & M. c. 11, s. 2, and the same may be 
discharged without costs. Rex v. Fouseea, 1 
Burr. 10. 

The condition of a recognisance to pay the 
•seizing officer the costs occasioned by a claim, is 
broken by the non-payment to the seizing officer 
of the general costs of resisting the claim, 
though such costs are not incurred personally by 
the seizing officer. Rex v. 1 M. & W. 

726 ; 1 Tyr. & H. 998 ; 5 L. J., Ex. 259. 

Motion.] — ^A motion to discharge a de- 

fendant from estreated recognisances, under 4 
Oeo. 3, c. 10, must be preceded by a notice to 
the solicitor of the treasury. Tipton, In re. 3 
B. P, C. 177. 

In order to discharge a forfeited recognisance 
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estreated into the exchequer by order of a judge, 
the party must have the constat of the proceed- 
ings from the office of the clerk of the estreats in 
court ; and notice of motion should be given to 
him and to the solicitor of the treasury. Rex v. 
noldeu^ 3 Tyr. 580 ; 2 L. J., Ex. 240. 

The motion to discharge a forfeited recog- 
nisance should be made on either of the days in 
the week when the treasurer’s remembrancer is 
present. Ruyih, Rx parte, 2 Tyr. 500. 

Although the city of London is entitled to 
forfeited recognisances entered into within the 
city of ^ London, yet the courts will not allow a 
recognisance to be discharged though the motion 
is made with the consent of the city solicitor, 
unless notice has been given to the attorney- 
general. Reg. V. Morris, 1 M. & W. 510: 1 
Tyr. & G. 80.5 ; 5 L. J., Ex. 170. 

At what Time.] — ^Where a defendant 
entered into a rccognissance to appear to and try 
an indictment for perjury against her in Trinity 
Term, and she had appeared and pleaded to the 
indictment, but the indictment had not been 
tried, the court would not in Michaelmas Term, 
discharge the recognisance, but ordered that it 
should not be put in suit before the last day of 
the term. Rex v. Grote, 3 D. P. C. 955. 

Indemnity of Surety.]— A. entered into a 
recognisance of bail for B. on the removal by 
certiorari of an indictment for conspiracy. B. 
was convicted, and the recognisance was entreated 
for nonpayment of the prosecutor’s costs : — Held, 
that A. might maintain an action against B. as 
upon an implied indemnity. Jones v. Orchard,, 
16 0. B. 614 ; 24 L. J., C. P. 229 ; 1 Jur. (N.s.) 
936 ; 3 W. K. 554. 

A recognisance is not a record until it is in- 
rolled, and, therefore, where a defendant pleaded 
to an action on bills of exchange, that the plain- 
tiff was indebted to him by virtue of a recog- 
nisance taken in the court of exchequer, which 
was still in force, as by the recognisance remain- 
ing in the court before the barons will appear, 
without stating that it was inrolled ; a replica- 
tion, that the plaintiff was not so indebted, 
concluding to the country, was held good, inas- 
much as the plea did not state a debt due by 
recognisance, which was matter of record. (H inin 
v. Thorpe, 1 B. ^ Aid. 153. 

G. Other PomTs. 

a. Bring-ing* up Prisoner. 

In Custody in another County.] — ^Where a 
defendant is in custody in the county of A., 
upon an attachment issuing out of the court of 
exchequer, he may be removed to the county of 
B., to take his trial upon an indictment found 
in the latter county. In re, 1 0. & J, 

459 ; 1 Tyr. 385. 

b. Standing: in the Bock. 

A person who surrenders to take his trial, on 
a charge of felony at the assizes, must be trietl 
at the bar of the court, and cannot take his trial 
at any other part of the court, even with the 
consent of the prosecutor. Reg. v. St. George, 
9 Car. & P. 483. 

A merchant was indicted for an offence against 
the act of parliament prohibiting slave-trSding. 
His counsel applied to the court to allow him to 
sit by him, not on the ground of his piBition in 
society, but because he was a foreigner, wid 
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several of the documents in the case were in a ! 
foreign language, and it would, therefore, be 
convenient for his counsel to have him by his 
side, that he might consult him during his trial : 
— Held, that the application was one which 
ought not to be granted. Retj. v. 2ul%(eta, 1 Car. 
& K. 215 ; 1 Cox, C. C. 20. 

Where a captain in the army surrendered in 
discharge of his bail to take his trial, for 
feloniously shooting at another (in a duel) with 
intent to kill him : — Held, that he must take his 
place within the dock like all other pnsoneis 
charged with felony ; but on his expressing a 
wish to that effect, he was allowed to have three 
friends to stand beside him there, Reg. v. 
Douglas^ Car. & M. 193. 

But a defendant who surrenders to take his 
trial on a charge of misdemeanor, need not stand 
at the bar to be tried, but may be allowed a 
place at the table of the court. Reg. v. Lo'cett^ 
9 Car. & P. 462. 

c. Reading Indictment. 

On a trial for felony the prisoner is entitled to 
have the indictment read slowly over once, and 
only once. Reg. v. Bowlmg^ 3 Cox, C. C. 509. 

An indictment for perjury, removed by certio- 
rari, came on to be tried as a nisi piius record. 
As soon as the 3 ury was swoin, the defendant 
asked to have the indictment lead at length to 
the court and juiy. The judge directed it to be 
done. Reg. v. Newton^ 1 Car. K. 469. 

Previous Conviction not included.] — See ante, 
col. 1597. 

d. Order of Trial. 

Joint Indictment — Separate Trial.] — ^Where 
several piisoneis are jointly indicted, the judge 
will not allow a separate tiial on the ground 
that the depositions disclose statements and con- 
cessions made by one prisoner implicating 
another, which are calculated to prejudice the 
jury, and that there is no legal evidence dis- 
closed against the other piisoner. Reg. v. Blach- 
6 Cox, C. C. 333. 

Wheie two persons were charged with murder 
in the same indictment and had made state- 
ments implicating one another which ’were evi- 
dence for the piosecution, the court, on the 
application of the counsel appearing for one 
prisoner, allowed them to have separate trials. 
Reg. V. Jaeimm, 7 Cox, C. C. 357. 

One of several prisoners jointly indicted for a 
conspiracy to murder may he tried separately. 
Reg. V. AliearTie, 6 Cox, C. 0. 6. 

On an indictment of three persons jointly for 
publishing blasphemous libels m certain numbers 
of a newspaper, two of them, whose names were 
on it as editor and publisher, having already 
been convicted on a chaige of publishing similar 
libels in another number of the paper : — ^Held, 
that the third, whose case was that he was not 
connected with the paper at all, had a right to 
be on his application tried separately, as his trial 
with the others might possibly prejudice him in 
his defence, espccialh' as he desired to call them 
as witnesses, while it did not appear that his 
separate trial could at all embarrass the case for 
the prosecution, as the prosecutor would be en- 
titled to give any evidence in his power to fix 
the defendant with a joint liability for the acts 
of the others. Reg. v. RmAlaugky 16 Cox, 0. 0. 
217 . 


There is no right to a separate trial in cases off 
a joint indictment. It is solely a matter for the 
discretion of the court. Reg. v. Ram^ 17 Cox^ 
C. C. GOD. 

The court has not authonty, without the con- 
sent of the prosecution, to permit a separate triaf 
of persons jointly indicted. Reg. v. Rleharchj 

1 Cox, 0. C. 62. 

Several Indictments — Same Jury.] — By con- 
sent a jury may be charged wnth the trial of two- 
or more indictments at the same time, even 
though the indictments be for different offences, 
and against different persons, where the circum- 
stances upon which the indictments are founded 
form part of the same transaction, Reg. v. Bretty 
3 Cox, C. C. 79. 

Order of Trial.] — ^Where two prisoners' 

were separately indicted for successive rapes on 
the same woman, one only being defended by 
counsel, and the prosecution having elected ti> 
take the undefended case first, the application 
by counsel that the defended case should be 
taken first was refused. Beg, v. Befuiett, 10 
Cox, 0. 0. 331. 

e. Right of Acquittal on Indictment of 

Several. 

If several are charged with the same offence^ 
and no evidence is given against one of them, he 
is entitled to an acquittal before the others are 
called upon for their defence, to enable them to 
call him as a witness. Bcnmtg Case. 1 East, 313, 
n. And see Rex v. Roivlaml, E. & M. 401. 

On an indictment against several persons, the 
counsel for the piosecution has a light, before 
opening his case, to the acquittal of "any defen- 
dant he intends to call as a witness. Rex v. 
Rowland., E. & M. 401. And see Rex v. KroehJ^ 

2 Stark. 343 ; 11 East, 313, n. ; Reg. v. Omen. 0 
Oar. & B. 83. 

A person jointly indicted with another under 
the Prevention of Cruelty to and Protection of 
Childien Act, 1889, but against whom no case is 
established, is not entitled to be discharged at 
the close ot the case for the prosecution where 
the other person charged elects to give evidence- 
under s. 7. Reg, v. 3Iartm, 17 Cox, 0. 0. 36. 

f. Trial on a Verdict in a Civil Case. 

If a verdict is found for a defendant in aia 
action of slander ; on a justification of words 
of felony, the plaintiff may be arraigned without 
a grand jury. Cook v. Bield, 3 Esp. 133 ; 6- 
E. E. 822. 

In an action for money received, if it appears 
that the defendant leceived the money from the 
plaintiff to carry to a bank, and that instead of 
so doing he kept it, the judge will leave it to the 
jury to sxy, whether he received it with an intent 
to steal it, and then feloniously converted it ; 
and if the jury finds this m the affirmative, the 
judge will dhect a verdict to be entered for the 
defendant, and that the defendant shall be tried 
for the felony on this finding. Prosser v. Rome., 
2 Car. & P. 421. 

g. Money and Chattels of Prisoners, 

DeUvery of Money before TriLaL]--.Xhe nmwt 
will direct money found upon a prison^ ^ M 
restored to him before trial, if || a||iears by the 
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depositions that it is in no way material to the 
charge upon which he is to be tried. Hex v. 

3 Oar. & P. 600. 

The judge will not grant an order for the de- 
livery to a prisoner of money found on his person : 
for, semblc, neither a judge nor a justice of the 
pe^ice has power to make such an order. lieq. v. 
JPkw\ () Cox, C. 0. 117. 

Where a prisoner, a week after the commission 
of the offence, was apprehended on a charge of 
robbing A. of 25/. in notes, and 9/. in gold ; and 
on the prisoner was found the .sum of 12/. m gold, 
but none of it identified ; the judge ordered 5/. 
to be restored to the prisoner, in outer to enable 
him to make his defence, Bex v. liooneu, 7 Gar. 
k P, 515. 

Eestoration of Money and Documents.] — 

The court will not order that money taken from 
a prisoner charged with high treason be restored 
to him, unless it is made to appear to the court 
that the money forms no part of the pi oof against 
him. Jleff. v. 9 Oar. & P. 132. 

The court will not order that papers taken from 
his house sliall be restored to him ; neither will 
they order that ho shall be furnished with copies 
of them. Beg, v. Frost, 9 Car. k P. 133. 

Taking possession of Goods by Police.] — The 

police have power under a warrant for the arrest 
of a poison charged with stealing goods to take 
possession of the goods for the pui poses of the 
prosecution. A person therefore is justified in 
refusing to hand over goods to one claiming to 
be the owner, if such person has been enti listed 
with them by the police, who have taken posses- 
sion of them under such circumstances, tlyler 
v. L, .J* S, If: By,, 1 Gab. & E. 285. 

Peace officers when arresting persons under a 
warrant, are empowered to take and detain 
evidence of crime, whether the crime charged is 
treason, felony, or misdemeanor. Dilhm v. 
O^Brien, 20 L. E. Ir. 300 ; 16 Cox, C. C. 245. 

Police taking Money from Prisoner.] — A de- 
fendant, committed to take his trial at the assizes 
for assaulting a constable, had 21. ds. Sd. taken 
from him by the constable who conveyed him to 
prison, to pay for (as was alleged) the expenses 
of conveying him to the prison, and ins mainten- 
ance in prison till the trial, this being the 
ordinary practice in the county of Stafford : — 
Pleld, that the practice was wrong, and the judge 
directed the money to be restored to the defen- 
dant. Bey. v. Bass, 2 Gar. k K. 822. 

A constable who apprehends a prisoner has no 
right to take away from him any money which 
he has about him, unless it is in some way con- 
nected with the offence with which he is 
charged; as he thereby deprives him of the 
means of making his defence. Bex v. O'Bofinell, \ 
7 Oar. & P. 138. S. P., Bex v. Xinsey, 7 Gar. k \ 
P. 447 ; Bex v. Jo7m, 6 Car, & P. 343 ; Bex v. 
Burgess, 7 Car. & P. 488. 

Money found on Prisoner not Debt due from 
Police.] — Money in the possession of a prisoner 
which is taken possession of by the police upon 
his apprehension, and retained by them after 
his conviction, does not render the police debtors 
to the prisoner, and is not a debt which can he 
attached under garnishee proceedings. Bice v. 
Jarvu, 49 J. P. 264. 

Power of Attorney.] — There is no objection 


to a prisoner who is under a charge of felony,, 
executing, before his trial, a power of attorney, 
to obtain money frbjm m savings bank, for the 
purpose of paying h|s for conducting* 

his defence, or pa vin| mf #feer bona fide debt 
Bex V. Coxon, 7 Car. k lljw 

Disposal of — A judge has. 

no power, eithei? law, to 

direct the dispbsad 'M the possession? 

- 


of a convicted 

cutor. Bey, Co 

|1.^09 ; 27 2^1 

There is nb junsdiction tq 
certain pawn tickets foundl 
arrested, who ts afterw^^ 
tenced for uttsering a ford 
should he delivered OTerJ 
although there is reason. | 
goods represented by 
purchased with the 
Beg. V. Bolfe, 5$ P, ml 

See also supra, Laeobot* 


^^^^ o the^ prose- 


^^er that 


k. i 1/^ r 

Eemoval from Piles.]— -Thb ^ 

an affidavit in a case of misdemeanor, which eon^ 
tains matter both scandalous and irrelevant, tK> 
be removed from the files of the dotirt ; and the 
party who has filed it is liable to be visited a& 
for a contempt of court. Beg. v« Cfregory, 1 0^^ 
&;K. 228. 

If an affidavit contains matter that is irrele^- 
vant and scandalous, the court, though it ^ 
not direct its removal from the files, will 
the party attacked an opporti^^y m 
the defamatory matter, upon 
affidavit. Ih. " * 

i. Death of Eaxtie^^ 

Where two conspire and one dies, tW 
may still be indicted for the oonspitacy* , 

meJwJh, 13 East, 412, n. ; 12 E, 38$. 

Where one defendant in 
between the indictment and trial, it 
of a venire de novo for a miS-tr^ if the 
proceeds against both, no suggestion of the Aeaih* * 
being entered on the record. v, 

5 Q. B. 49 ; 11.& M. 20S ; 12 t' 

Jur. 848. j ^ 

If four are indicted for a riot and t^O 
before trial, and two are hiund guilty, judgment- 
will not be arrested. Bex v. ScoU,.$ 

1 W. Bl. 350. ^ f'k' I 

Complaint having been duly made 
21 Viet. c. 83, that obscene books- 
the defendant in his shop for sale, a warrant for* 
the seizure of such books waS 
they had been seized the d^en<hi^hlf ^ 

moned to show cause why they ^ 

destioyed. Upon the hearing of tW 
an order was made for the destnictuUi 
books. After the issuing of the 
before the hearing, the complainant di^ 
appheation to substitute another complaia«mfc 
was made : — ^Held, that the proceedings aga^l 
the defendant did not lapse upon the death pf 
the complainant, and that the order was yalid. 
Beg. y. Tmelow, 49 »L. X, M. 0. 57 ; 5 Q. B. B. 
336 ; 42 L. T. 250 ; 28 W, E. 41S j 14 Cox, G. G.- 
408 ; 44 J. P. 346. 
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j. Tile Prosecution. 

In wliose Name conducted.] — A corporation 
must prosecute in its corporate name ; and the 
addition of such name as a description of the 
persons of which the corporation is composed is 
not sufficient in an indictment, liex v, Patrleh, 
1 Leach, 0. C. 253 ; 2 East, P. 0. 1059. 

A Yestry was empow’ered by act of parliament 
to indict any person who should stop or impede 
rights of way in the parish, and to take such 
other proceedings for opening thereof as should 
appear expedient : — Held, that the vestry must 
indict in the name of the Queen, and sue in 
•equity in the name of the attorney -general, and 
that they could not proceed in their own name. 
JBerinonhey Vestry v. Bromn^ 35 Beav. 226, 


IV. JURIES AND CHALLENGES. 

1 . Gra iid J 1791 . 

2. Petty arid Speeial Jury., 1793. 

3. Chailenges.^l1^Q, 

4. F/c?o, 1800. 

5. Loeliing-up^ 1800. 

6. Pisoliarge of, 1800. 

7. Jury Piocess, 1802. 

8. Q'uestloiis fur Jury, 1803. 

1. Gkand Jury. 

Constitution— Who may Serve on.] — An Irish 
peer ought not to serve on a grand lury, unless 
he is a member of the House of Commons, he 
then being to all intents and purposes a com- 
moner. IloadJey (^Lord'), In re, R. A E. 117. 

A person may serve on the grand jury although 
lie ib not a freeholder. Anon., E. & E*. 117. 

Number.]— A grand jury ought not to 

consist of more than twenty-three peisons. Pe,o 

V. Marsh, 1 N. & P. 187 ; 6 A. A E. 236 : 2 H A 

W. 366 ; 6 L. J., M. C. 153 ; 1 Jur. 38. 

Where moie than twenty-three persons are 
sworn upon a grand jury, and a bill of indict- 
ment is found by them, to which a defendant 
pleads, and is tried and found guilty, the court 
will not quash the indictment. Ih. 

Postponing Presentment of a Bill.] — Upon a 
<5harge of murder by poison, the presentment of 
a bill to the grand jury cannot be postponed to 
the next assizes, on the ground that other and 
like charges may before that time be brought 
^gainst the prisoner, and if no bill of indictment 
is so presented, he is entitled to be discharged. 
Peg. V. Meesom, 14 Cox, 0. C. 40. 

Finding Bill after ignoring one against same 
Ferson.]— If the grand jury, at the assizes or 
sessions, has ignored a bill, they cannot find 
another bill against the same person for the same 
offence at the same assizes or sessions, and if 
such other bill is sent before them they should 
take no notice of it. Reg. v. Humphreys, Car. A 
M. 601. S. P., Reg. v. Austin, 4 Cox, C. 0. 387. 
See contra, Reg. v. Newton, 2 M. A Rob. 503 ; 
Reg. V. Blmmoiiite, 1 Cox, C. C. 30. 

Bill found after Bischarge.]— The grand jury 
had come into court and had been discharged 
and had left the court, but had neither left the 
building nor separated. _ The judges directed 
them to be sent for back into court, and directed I 


another bill of indictment (the witnesses on 
which were going abroad) to be sent before them. 
1 Reg. V. Holloway, 9 Car. A P. 43. 

J True Bill mislaid — Bischarge.] — A bill found 
5 and indorsed by the grand jury as a true bill but 
, accidentally mislaid and not brought into court 
until after they had been discharged must go 
1 before a grand jury again. Reg. v. Thompson, 1 
; Cox, C. C. 208. 

L 

[ Cannot ignore Bill on Ground of Insanity.]-- 

1 A grand jury has no authority by law to ignore 
L a bill for murder on the giourid of insanity, 

L though it appears clearly from the testimony of 
. the witnesses, as examined by them on the part 
of the piosGCutioii, that the accused was in fact 
insane ; but if they believe that the acts, if they 
had been done by a person of sound mind, wa>uld 
have amounted to minder, it is their duty to find 
the bill ; otherwise the court cannot order the 
detention of the party during the pleasure of the 
Cl ow n, as it can either on arraignment or t rial 
under the 39 A 40 Geo. 3, c. 94, ss. 1 A 2. Reg. 
V. Hodges, 8 Car. A P. 195. 

Swearing and affirming.]— Semble, that no 
obiGction to the caption of an indictment for an 
allegation that the grand juiois weie sworn and 
afiiimed, can be sustained without showing that 
those who weie sworn w'eie persons who ought 
to have affirmed, or that those wdio weie affirmed 
. w^eie pel sons who ought to have been sw'orn. 

. Midealiy v. Reg., L. E. 3 H. L. 3U6. 

Affidavits or Explanations, whether receiv- 
able.]— The court wiD not receive an affidavit of 
a grand juror as to what passed in the grand 
jury -1 oom, upon the subject of a bill of indict- 
ment. Rem V. Marsh, 1 N. A P. 187 ; 6 A. A E, 
236 ; 2 PI. A W. 366 ; 1 Jur. 38. 

The grand juiy returned a bill of indictment 
which contained ten counts, for forging and 
uttering the acceptance of a bill of exchange, 
wnth an indorsement— “ a true bill on bt»th 
counts,” and the prisoner pleaded to the whole 
ten counts. After the case for the prohecution 
had concluded, the prisoner’s counsel pointed 
this out. The grand jury was discharged, and 
the judge wmuld not allow one of the grand 
juiors to be called as a witness to explain their 
finding. Reg. v. Coohe, 8 Car. A P. 582. • 

Swearing Witnesses.]— Where the grand jury 
has found a bill, the judges before whom the 
case comes to be tried ought not to enquire 
whether the witnesses were properly sworn 
pieviously to their going before the jury ; ami it 
seems that an improper mode of swearing 
them will not vitiate an indictment, as the grand 
jury is at liberty to find a bill upon their own 
knowledge only. Reg. v. Rmsell, Car. A M, 

If witnesses go before the grand jury without 
being sworn, and the bill is found, and the 
prisoner tried and convicted, it is proper to 
recommend him for a free pardon. Rex v. 
Biehenson, E. A E. 401. 

Evidence— Written Explanation.] — A grand 
jury cannot on a suspicion that the witness has 
been tampered with by the prisoner, receive m 
evidence his written explanq-tion, m lidh of Lis 
I ^rol testimony fox the purpose of finding bUL 
Benh/s Case, I Leach, 0. 0. 5^4 ^ 
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Depositions, wlieiL Admissible.] — S^e 

Depositions, post, col. 1888 . 

Heading G-uilty.] — Wliere a prisoner 

lias communicated liis intention of pleading 
guilty, the grand jury may act on their know- 
ledge of that fact and find a true bill. Beg. v. 
Tong, 2 Cox, C. C. 290. 

Dowers of.] — Upon a bill for murder against 
A. and B., the jury leturned a true bill against 
A. for murder, and against B. for manslaughter : 
— Held, a good finding: as to A., and a nullity as 
to B , and a fresh indictment for manslaughter 
was preferred against the latter. Beq. v. Buhh. 

4 Cox, C. C. 457. 

An indictment consisting of two counts, one 
for a riot, indorsed by the jury ignoramus, the 
other for an assault, returned billa vera, is good. 
Be,e V. FieliJltonse, Cowp. 325. 

If the grand jury at the assires or sessions has 
ignored a bill, they cannot find another bill 
against the same person for the same offence 
at the same assizes or sessions ; and if such other 
bill is sent before them they should take no 
notice of it. Beg. v. Uumplirhjn. Car. &: M. 601. 
S. P., Beq. V. Austin, 4 Cox, C. 0. 885. Bee 
contia, Beg, y. Kewton, 2 M. & Bob. 503 ; Beg. 
Y. Bimmotiife, 1 Cox, C. 0. 30, 

But a prisoner, wdio had been arrested in 
Canada under the Colonial Arrest Act (6 & 7 
Vict. c. 34), s. 5, upon a charge of burglary, for 
which the bill was ignoied, was allowed io be 
arraigned upon another charge. Ben.Y. PkiVips, 

1 F, k F. 105. 

2. Petty and Special Jury, 

Special Jury.] — There is no power in the court 
to order a special juiy to be struck for the tiial 
of a peison charged with felony. Beg. y. Mayne, 
32 W. B. 93. 

Humber,] — In criminal cases, twelYc jurors 
must appear on the record. Bex y. St. Michael, 

2 W. Bl. 718. 

It is not necessary that the record should state 
the names of the juiois, or that the number of the 
jury amounted to twelve, if it appeals, either 
expressly or by manifest imphcatioa, that the 
jury consisted of twelve. O'Brien v. Beg., 26 
L. R., Ir. 451-~G. A. 

A new panel of seventy-two jurors may be 
ordered by the judge to be summoned during the 
assizes, and a conviction for felony by a jury 
selected therefrooi, after challenging, though 
more than forty-eight, is valid. Beg. v. Cropper, 
2 M. C. C. 18. 

Of whom Composed — Oa Removal by Certiorari.] 

• — -An indictment, containing two counts, one al- 
leging perjury committed in Middlesex, the other i 
alleging perjury committed m London, was tried, 
upon removal by certiorari from the Central 
Criminal Court, before the Queen’s Bench, sitting 
at bar : — Held, that it was no valid objection to 
the jurisdiction of the court that the jury was 
entirely from the county of Middlesex. Beg. v. 
Castro, 28 L. T. 342 ; 12 Cox, C. C. 454. S. P., 
Beg. V. mrnt, 10 Q. B. 926 ; 17 L. J., M. 0. 14 ; 
11 Jur. 822. 

Juryman taken 111 during Trial,]— If a jury- 
man is taken so ill as to be incapable of attending 
.through the trial, another juryman returned in 


the panel may be added to the eleven jurymen? 
hut the prisoner should be offered his challenges 
over again as to the eleven, the eleven should be 
sworn de novo, and the trial begin again. Bex 
' V. B(I wards, B. k B. 234 ; 2 Leach, C. C. 
621, n. ; 3 Camp. 207, n. ; 4 Taunt. 309 ; 13 
B. B. 601. 

Where a juiyman is taken so ill as to be un- 
able to continue, another juryman may be sworn 
with the eleven jurymen already on the tiial, 
and the witnesses already heard being recalled. 
Beg. V. Beere, 2 M. k Bob. 472. B. P., Bex v, 
Sealhert, 2 Leach, 0. C. 620 ; Beg. v. Ashe, 1 
Cox, C. C. 150. 

Copy of Panel,] — A prisoner indicted for felony 
IS not entitled to a copy of the jury panel. Beg, 

V. Bowling, 3 Cox, U. 6. 509. 

The court will not compel the prosecutors to 
give a list of their names to the defendant pre- 
viously to stiikmg a special jury, but will give 
such directions, by consent of the prosecntois, as 
shall prevent piejudice accruing to the defendant 
in conseouence of such list not being furnished. 
Beg. V. XichoUon, 8 D. P. C. 422 ; 4 Jur. 558. 

Assent to Verdict Inferred.] — In general, the 
assent of all the jury to the verdict pronounced 
by the foieinan in their presence and hearing is 
to be conclusively inf ei red ; and no affidavit can 
in any case he admitted to the contrary. Rex v. 
Wooller, 2 Staik. Ill ; 18 R. R. 402. 

Exemption.] — The exemption from serving as 
juiymen, claimed by the members of the Barbers’ 
Company, under the charters of 1 Edw. 4, and 5 
Car. 1, and the 18 Geo 2, c. 15, does not extend 
to the Central Ciimmal Court, but is confined 
to the local courts of the city, viz. those holden 
I before the mayor, the sheriff or the coroner. 

! White, In re, Car. k M. LS9. 

I Should take law from Judge.]— The jury 
should take the law from the judge ; and there- 
fore, when cases had been cited to the judge in 
I a legal ai gument, and he had given an opinion 
on them, they wei e not allowed to be road to the 
I jiny in the addicts ot the piisoneiS counsel to 
them. Beg. v. Parish, 8 Car. k P. 94. 

Special Finding.] — In a case of felony, the 
judge will not diiect the jury to find special 
fact->, anti the jmy may, if they think proper, 
fintl a geneial venlict, instead of finding special 
facts with a view to raise a question of law. 
Beg, V. Allilaij, 8 Car. k P. 130. 

Special Verdict.] — The conseiwators of the 
river T. having indicted the local board of S., as 
the rural sanitary authority, for having, in con- 
travention of s. G3of the Thames Navigation Act, 
1866, “ caused or, without lawful excuse, 

suffered,” sewage matter to flow into the said 
river T. within their di-'trict, in connection with 
winch certain points of law were necessarily in- 
volved : — Held, that the proper course to follow 
was to take a special verdict (prepared by both 
sides) from the jury, after formal evidence of the 
matters alleged in the special verdict had been 
given, and the points of law arising therein 
should he subsequently discussed by the court. 
Beg. V, Staines Local Board, 52 J. P, 215. 

Jury of Matrons.] — If a jury of matrons wisto 
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to have the evidence of a surgeon before they 3^ Challenges. 

give their verdict, they should return into court, 

and the surgeon should be examined as a witness At what Stage.] — The challenge of a juror, 
in open court. Ihf, v. Wi/ckerlci/^ 8 Car. P. either by the crown or by the prisoner, must be 
262, * before the oath is commenced. The moment the 

oath IS begun it is too late. The oath is begun 
Proof of Value of Article.] — Where, in a by the juro]- taldng the book, having been 
criminal prosecution, it is e^.sential to prove the directed by the officer of tlie court to do so ; 
particular value of an article, the jury may use hut if the .luror takes the book without authority, 
that general knowledge which any man can neither paity wishing to challenge is to be 


bring to the subject; but if any of the jurois prejudiced theieby, 

has a particular knowdedge on the subject, aris- 186. 

ing from his being in the trade, he ought to be After issue joinec 


ifc//. V. Frohf^ 9 Car. & P* 


ing from his being in the trade, he ought to be After issue joined between the crown and the 
sworn and examined as a witness. IleXY. JliKsser, prisoner when the jury is called, and before they 
7 Car. k P. 648. swoin, is the only time when the prisoner has 

the right of challenge, i/cy. v. A>//, H Car. k K. 
Swearme* Jurors. 1 — A Scotch enven an ter mav ^ M. 623 , 2 Den. ( . C.34/ ; 21 L. J.,. 


Swearing Jurors. ] — A Scotch covenanter may .A . Iffp- 

be swoin in as a juiyman in a court of criminal i /'i 

law by the ceremony of holding up his hand, bee Acy, v. A//w, 3 Cox, C. C, 66. 

without kissing the book. Wanief's Ca.se. 1 Hie ohallcngo must bo made bofoi-c tho book is 

leach, C. C. i98 ; 3 E. E. 717. S'Y®" 

officer has recited the oath, and it is too late, 

1 tT 1 1 ^ tliougli mado before the juior kisses the book. 

Person Sworn by Histake.]-Upon trial o£ a ^ aUmjeiU, i F. i: F. o46. 

prisonei for murder, the name of Joseph Henry Ho challenge, either to the .ii ray or to the polls, 

Ihoine was called from the ] my panel as a can be taken Until a full lury has appeLd 

]urorto try him, when William Ihormley, who therefore, wheie the challenges are taken 
was also upon the juiy panel, by _ mistake previously, they aie irregularly made, and out of 
answeied to the name, wont into the jury-box, ' se^^sy]]. Jiej;Y. MJiImomh, i B. Aid. 171 ; 23 
and, not being challenged, was duly sworn ; the 35 q ’ 

tnal proceeded, and the prisoner was convicted challenged until a full iurv ap- 

and sentenced. The mistake wfi,s imt ihkcnvArcd _ ^ h t: J 1 


Person Sworn by Mistake.]-— Upon trial of a 
prisoner for murder, the name of Joseph Henry 
Thome was called from the jiuy panel as a 


and sentenced. The mistake was not discovered 
till the following day : — Held, that this was not 
a question of law aiising at the trial over which 
the court of criminal appeal had juiisdiction. 
Reg, V. Mellor, Dears. <k B. 468; 27 L. J., 


pears in the box. Reg. v. Zaceg, 3 Cox, C. (j. 
517. 

Number of Cbiallenges.]— In a criminal infor- 
mation for conspiracy, where the trial takes 


M P 101 . 1 Tiiy. oil. <7 n n wuspiiticy, wncru me iriai taxes 

M. 0. 121 , 4 Jur. (N.s.) 214; 7 Cox, C. C. pi^ce before a special jury struck under the old 
Held, else, that there had been no mis-trial, 

ml’erTf mof ® rj'® J-. dissentionte), tiiat t^ di^tnne oi’ 

rex n r 920 ^ this point is oonectly stated by May, C.J., in 

Where on the trial of an indictment for per- u^6ox 
jury, it was necessary to swear talesmen from the - , . . ^ . 

common juiy panel, and one J. "Williams being f'TiaiiciTio'o i-A "Paiio i a * 1 . * • i 

called, his son E. H. Williams (at the request of of an 

his father, and without collusion) appeared for Wo n ^ ® 

him and was sworn and served on the jury he challenging a juroi, that he is an 

not being of age, neither having a qualification f occurred, 

not beiil on 4 e panel :-Held, tha\ the“s M to if ilf v 

a mis-tnal, and a rule obtained tor a new trial ??ob 1 D> • 2 T p 2 M. A; 


was made absolute Rex v. Tremeame 7 D k J ^ ^owin, C. C. 116, 

R. 684 ; 5 B. &: C. 2,54 ; 4 L. J. To s ) K B 1.57 • ^ a juior is over sixty years of age 

29E. li 234 0 . ix. i5. j.o/ , is not a gioimd of challenge. 2Iule(ihy y. Reg,, 

A juror was summoned in error, but not re- G L ’ 13^ 1 5W^ P 44fi ^ 

^n^F“dlnnrt& /yienage'is a g;ou;d of chaUenge to a juror; 

facts were discovered. The jury was disch’aro'ed u n'® party has an opportunity of making 
and a fresh jmy constituted, by taking anXr “nge, and neglects, he cannot afterwards 
juryman in tL ^lace of the one'^who hId servS ffoTk awl ® 

m error. Meg. v. 11 Cox, 0. 0. 142. M 2 £. 406 ’ 

sneemA“T'^ h J'lryman.j-After a len^ed tw?nt^ S tTe^ji^ors^m?^^^^^ 

of the jury subsequently called, as to their qualification 

4.1^ pi*oposed on behalf of the It is no cause of challenge of a inror bv the 
prosecution that the juryman should retire from counsel for the prosecution m case of felonv^that 

jnror is a dient of riifprSoni^ 

that course ; the tnal proceeded, and the defen- attorney. Ib P^^^oner, wno is an 

, The defendant afterwards Nor that the juror has visited the prisoner as 
moved for a new trial on the ground of a mis- a friend since he has been in nrisnu 

W. W. & H filo’- 8 f, T Tvr A a B- 31 , 1 <^her trials hasnot found a verdict for bhe Ordwn^ 


I Reg, Y, Sawdm^ 2 Ov 0., 117. 










OBIMINAL LAW — Juries and Challenges. 


For Cause Shown. on the trial of a case 
of felony, the prisoner peremptorily challenges 
some of the jurors, and the counsel for the prose- 
cution also challenges so many that a full jury 
cannot be had, the proper course is to call over 
the whole of the ]xinel in the same order as 
before, only omitting those who have been 
peremptorily challenged by the prisoner, and, 
as each iuror then ajipeais, for the counsel for 
the prosecution to state their cause of challenge ; 
and if they have not sufficient cause, and the 
prisoner does not challenge, for such juror to be 
sworn. Ih>q. v. (re*i(% 9 Car. & P. 49*9. 

Upon a challenge for cause, the person making 
the challenge must be prepared to prove the 
cause. Bpx v. 1 M. C. C. 51, 

^ On the trial of a misdemeanour on the crown 
side of the assixes, it is a fair mode of practice to 
allow the defendants to obiect to the jiirois, as 
they arc called, without showing any cause, till 
the panel is exhausted, and then to recall the 
jurors in the same onler in which they were 
called at first, and then not to allow any 
challenge except for cause, and this is the 
constant practice on the Welsh ciicuit, where 
challenges of jurors very frequently occur. 

Y. Blaheman^ 3 Car. & K. 97. 

Peremptory Challenges.] — There can be no 
peremptory challenges in collateral issues. Bex 
V. RateVifte, 1 W. BL 3. 

The right of a prisoner to a peremptory 
challenge of jurors to the number of twenty 
exists in all cases of felony, and is not confined 
to those which are punishable capitally. Gray 
V. Beg,, 11 01. & F. 427 ; 8 Jur. 879. 

Challenge to Array.] — It is no objection in 
arrest of judgment that the sherifi, who was the 
prosecutor, returned the piiy ; it ought to have 
been taken by way of challenge. Bex v, She})- 
pard, 1 Loach, C. 0. 101. 

Challenge to the array is only wheie the 
sheriff has been guilty of wilful default, and the 
summoning of the jury is a duty purely minis- 
terial. Beg. Y. Burlie, 10 Cox, C. C. 519. 

Where the sheriff\ officer had neglected to 
summon one of the special jurymen returned on 
the panel : — Held, that this was no ground of 
challenge to the array for uuindiffereney on the 
part of the sheriff. Bex v. Bdniond.% 4 B. & Aid. 
471 ; 23 11. ll. 350. 

A challenge of the array, stating that the 
sheriff “has not chosen the panel indifferently 
and impartially, as he ought to have done, and 
that the panel is not an indifferent panel,” is 
bad, as being too general. Beg, v. Hughes, 1 Car. 
& K. 235, 

Prisoner cannot ask Juryman Questions.] — 

Where a party has the right of challenge, he is 
not entitled to ask a juryman questions for the 
purpose of eliciting whether it would be ex- 
pedient to exercise such right. Beg, v. Scewart, 
1 Cox, 0. 0. 174. 

Severing Challenges. ]^^ — When a principal and 
accessory are indicted together, they will not 
be allowed to sever their challenges, so as to he 
tried separately. Reg, v. Fisher, 3 Cox, C. C. 68. 

Challenging Jury Afresh — Trial as to Previous 
Conviction.] — -Where a prisoner was found guilty 
on to indictment for larceny, which contained a 
count for a previous conviction, and, after con- 


viction for the larceny, the court thought fit to 
swear the jury afresh to try the question of 
whether the prisoner had been previously con- 
victed : — ^Held, that he was not entitled to 
challenge the jury afresh. Beg. v. Key, T. & M. 
623; 2 Den. C. 0. 347; 3 Car. & K. 371; 21 L. J., 
M. 0. 35 ; 15 Jur. 1065. 

Challenging Jury Afresh when one Juryman 
taken 111.] — See Bex v. Edwards and Beg, v. 
Beere, ante, col. 1794. 

Power of Prisoner to Withdraw.] — A prisoner, 
in a case of felony, having challenged twenty 
jurors peremptorily, cannot withdraw one of 
those challenges to challenge another jury, 
instead of one that he had previously challenged. 
Bex V. Parry, 7 Car, k P. 836 ; 1 Jur. 674. 

Ordering Jurors to Stand hy.] — The right of 
ordering jurois to stand by, in cases of misde- 
meanour, may be exeicised by a private prose- 
cutor equally with the crown. Reg. v. Gowen, 

11 Ir. 0. L. R. 207. 

On a writ of error upon an indictment for 
murder, the record stated, that m forming the 
jury, after challenges by the crown without 
cause assigned, and by the prisoner, nine only of 
those called w'ere elected to be sworn. Twelve 
of the juiors returned upon the panel were dur- 
ing that time deliberating upon their verdict in 
another case. Theieupoii the name of I,, who 
had been before ordered to stand by upon a chal- 
lenge by the crown without cause being assigned, 
was again called, and being again challenged by 
I the crown, the counsel for the prisoner prayed 
that the ciown might be put to assign cause. 
Before any judgment was given by the court the 
twelve jurors who sat as the juiy in the other case 
came into court and gave their verdict. There- 
upon the counsel for the crown prayed that I. 
should be oidered to stand by until those twelve 
should be called. The counsel for the prisoner 
objected that I. should be sworn, unless good 
cause of challenge was assigned by the crown. 
The court adjudged that I. should stand by, and 
that the names of the juiors who so came into 
court slioidd then be called mstexd of the name 
of P., who stood next after I. The three required 
to complete the panel were taken fium those 
jurors : — Held, that, it being conceded that the 
33 Edw. 1, st. 4, and 6 G-eo. 4, c. 50, s. 29, did not 
take away the power of the crown to challenge 
without assigning cause till the panel had been 
gone thiougli or peiused, the panel had not 
been gone through or perusetl, so as to require 
the crown to assign cause of challenge, when the 
twelve jurors came into court, nor until their 
names had been called, and thereupon the judge 
was right in ordeiing I. to stand by the second 
time. Mansell v. Beg,, 8 El. k Bl. 54 ; Beam, k 
B. 375 ; 27 L. J., M. C. 4 ; 4 Jur. (N.S.) 432— 
Ex. Ch. 

The record stated that P., named on the panel, 
was called, and elected, and tried, to the intent 
that he should be sworn ; without being sworn, 
he said that he had conscientious scruples against 
capital punishment. The counsel for the crown 
prayed that he should be ordered to stand by. 
The counsel for the prisoner prayed that the 
crown should assign cause of challenge. The 
judge told him that if he felt that he could not 
do his duty he had better withdraw ; and there- 
upon it was ordered by the court that he sboild 
stand by : — Held, that this was a chaltemge by 
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CEIMINAL LAW — Juries and Challenges, 


the crowix without assigning cause, and therefore 
the judge was right in ordering P. to stand by. 
Ih, 

Held, that the statement that the court ordered 
jurymen to stand by was unobjectionable, as it 
meant, that, being chaHenged by the crown, they 
were to stand aside until the proper time for 
deciding upon the challenge arrived. Ih. 

Order in which Hames Called.] — The names of 
the jurors who had served in the other case, 
standing in different parts of the panel, weie 
called over consecutively before any who had 
been already called once were called again : — 
Held, that this was a proper couise ; that there 
was no fixed rule of practice as to the order in 
which the names of the jurors on the panel 
should be called ; and that if the usual course 
was departed from it was not ground of error, 
Ih. 

Talesmen—Who may he.]— -Where, on an 
indictment for the publication of a libel (ap- 
pointed to be tried by a special jury), a tales 
panel was quashed for unindiffeiency in the 
sheriff : — Held, that a writ of venire facias 
juratores might be a wauled to the coroner of the 
county, although two of the special jurors sum- 
moned attended on a former occasion ; and upon 
a prayer for an award of a tales de circumstanti- 
bus at nisi prius, it is not compulsory on the 
coroner or sheriff to select the talesmen from 
among the bystanders accidentally in court ; but 
they may be chosen from among persons pre- 
viously appointed by the coroner or sherii to be 
in attendance, in expectation that a tales would ^ 
be necessary. Ilex v. Bolhy, 3 D. & R. 311 : 2 
B. & 0. 104 ; 1 L. J. (o.s.) K. B. 241 ; 24 R. R. 
647. 

Since 7 & 8 Will. 3, c. 32, talesmen can only be 
taken from the panel of the jury summoned to 
try the other causes, and not from the bystanders 
Bex v. mu, 1 Car. k. P. 667. 

On the trial of a quo warranto, which has been ^ 
made a special jury cause, jurors who have been 
summoned to try the prisoners on the crown side ' 
of the assize are not thereby qualified to act as ' 
talesmen. Rex v. Tq)ping, 1 Car. & P. 668. ^ 

. — ~ Warrant.] — The warrant for a tales on a ' 
trial in a county palatine must come from the ' 
king’s attorney-general. Bex v. Lamh, 4 Burr. 
2171. 

Semble, that, in an information at the suit of ^ 
the attorney-general, a tales may be prayed for ^ 
the crown without his warrant, though he is not ^ 
present; but not for the defendant. Att.~Gen ^ 
V. Parsons, 2 M. & W. 23 ; 2 Gale, 227. ^ 


s the ground that the sheriff was a subscriber to a 
. society who w^ere the prosecutors ; and, on issue 
taken on this challenge, two triers were ap- 
. pointed by the court, who found in favour of 
the challenge, and the cause was made a remanet. 
Rex V. Bolhy, 1 Oar. & K. 238. 

4, View. 

When Permitted.]— Where, on the trial of a 
rape, it was wished on the part of the prisoner 
that the jury should see the place at which the 
offence was said to have been committed, and 
the place was so near to the court that the jury 
could have a view without inconvenience, the 
judge allowed a view, although the prosecutor 
did not consent to it. Beg. v. Whalletf, 2 Car. & 
K. 376 ; 2 Cox, 0. C. 231.' 

The court will only under peculiar circum- 
stances grant a view in an indictment for per- 
jury ; but a view will be refused if there is any 
risk of its misleading the jury. A7ioa., 2 Chit. 
422. 

After Summing-up.]— It is no irregularity 

to allow a jury in a criminal case to have a view 
of premises after the judge has summed up. 
Beg. V. ^[artui, 41 L. J,, M. C. 113 ; L. R. 1 0. 0. 
378 ; 26 L. T. 778 ; 20 W. R. 1016 ; 12 Cox, 0. 0. 
204. 

Venue Changed.] — When it appears to be 
necessary for the purpose of a criminal trial that 
the jury should have a view of premises situated 
in a different county from that in which the 
offence was committed, this is sufficient reason 
for ordering the trial to take place in such county. 
Beg. V. Sheldon, 32 L. T. 27. 

6. Locking up. 

Juryman 111.]— If after a jury is locked up to 
consider their verdict in a capital case one of 
them is ill, the judge will allow a medical man 
to see him, and anything which the medical man 
in his discretion will give him bond fide as 
medicine he may .have, but not sustenance. 
Beg. V. Mwton, 3 Oar. & K. 85 ; 13 Q. B. 716 * 
18 L. J., M. 0. 201 ; 13 Jur. 606 ; 3 Cox, 0. o\ 
489. 


Some Special Jurymen not Summoned.] 

On the trial of an information for a libel, only 
ten special jurymen appeared, and two tal4men 
were accordingly sworn to fill up the jury 
Held, to he no ground for a new trial that two 
of the non-attending special jurymen named in 
the panel had not been summoned to attend, 
although it appeared that this fact was unknown 
m the defendant until after the trial was over 
Sse T. Sura, 3 B. & Aid. 430 ; 23 R. E. 333. 


Until Discharge. ] — The jury cannot be allowed 
to separate after the delivery of the judge’s 
charge until they are finally discharged ; nor 
except by consent can they, even in the custody 
of the sheriff, be removed to any place outside 
the precincts of the court for their better ac- 
commodation. Beg.'v. a Connell, 1 Cox, 0. 0 


In Cases of Misdemeanour.] -Upon the trial of 
an indictment for a misdemeanour, which con- 
tmued for more than one day, the jury, -svithout 
tlie knowledge or consent of the defendants 
separated at night:— Held, that the verdict was 
not therefore void. Bex v. Kinmar, 2 B. & iid. 

6. Discharge of. 


, . Challenge to array of.]— On the trial at How long Jury should be Kent! 
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a verdict, it is the dip’etion of the jndge to , Grounds of~Eelation to Prisoner.!— If d urine 
diselmree them if therf^ is i ... ^ j-i-uunng 


wui. »>ni ; 14: ij. T. t>()/ : 14 

W. E. 00.5 ; 10 Oox, C. C. 327— Ex. Ch. 8 P 
Meg, V. M^irfon, 3 Cox, C. (J. 480. *’ 

Hatter of Discretion.]— The exercise of 

such discretion by a judge cannot be reviewed b^^ 
a court of error. Ib. 

Effect of Discharge on Prisoner.] — ^The maxim 
that a man t‘anuot be put in peril twice for the 
same offence, means that a man cannot be tried 
again for an offence upon which a verdict of 
acquittal or conviction has been given, and not 
that a man cannot be tried again for the same 
offence where the first trial has proved abortive, 
and no veidiet was given. Jb. 

Where, in a case of misdemeanour, the jury is 
improperly and against the will of the defenelant, 
dischai ged by the judge from giving a verdict 
after the trial has begun, this is not equivalent 
to an acquittal, ^ nor does it entitle the defendant 
quod eat sine die. Meg, v. CJiaeJemortli, 1 B. & 
S. 460 ; 31 L. J., M. C. 25 ; .8 Jur. (N.S.) 1091 ; 
5 L. T. 1.50; 9 W. R. 842; 9 Cox, C. 0. 44, 
8. 61, at nisi prius, 2 F. & F. 326. 

Where a man was indicted, pleaded not guilty, 
and was given in charge to the jury, wdio retired 
to delibeiate, and had not agieed upon a veidict 
by the time all the rest of the business before the 
court was fiiubhed, when they were discharged 
by the judge and the prisoner remanded: — 
Held, that the dismissal of the jury was not 
equivalent to an acquittal, and that he 
might lawfully be put upon his trial the second 
time. Meg, v. Mar mm, 2 F, & F. 250 ; 8 Cox, 
C. C. 360. 

By Consent.] — A jury may be discharged by 
consent, after having been charged. Meg. v. 
Meaue, 5 Cox, C. C. 501. 

Illness of Prisoner.] — If a prisoner indicted 
for a felony, with wluan the jury is charged, is 
by sudden illness dining the trial rendeied in- 
capable of remaining at the bar, the jury may be 
discharged from the trial of that indictment, and 
the prisoner, on his recovery, tried by another 
jury. Mex v. Sterenmi, 2 Leach, C. G. 546. 
S. P., Mex V. 8tTeeli, 2 Car. & P. 413. 

Prisoner not understanding Proceedings.] — 

If at any stage of the trial it is found that the 
prisoner has not sufficient intellect to understand 
the nature of the proceedings, the jury should 
be discharged, and the prisoner detained under 
39 & 40 Geo. 3, c. 94, s. 2. Meg. v. Merry, 45 
L. J., M. G. 123 ; 1 Q. B. B. 447 ; 34 L. T.'590 ; 
13 Cox, C. C. 189. 

One Juryman leaving witbont Permission.] — 

In the course of the trial, and during the exami- 
nation of witnesses, one of the jurors had, without 
leave, and without it being noticed by any one, 
left the jury-box and also the court house, where- 
upon the court discharged the jury without 
giving a verdict, and a f rash jury w'as empanelled. 
The prisoner was afterwards tried and convicted 
before a fresh jury : — Held, ’that the course pur- 
sued w’as right. Meg. v. 17 L. T. 220 ; 16 

W. E. 281 ; 10 Cox, C. C. 573, 


7. Jury Process. 

The jury process in an indictment for a con- 
spiracy wms made returnable on one of the three 
days before full term ; and on the same day 
a continuance by a new'' venue w’as aw'arded : — 
Held, not erroneous ; inasmuch as the return 
day was conformable to 1 Will. 4, c. 3, s. 2, and 
the court, though not sitting for the despatch 
of business beiore full term, might award the 
continuances on the return days. Wright 
V. Meg., 14 Q, B. 148 ; 14 Jur. 305 — 
Ex. Ch. 

Held, also, that, even if there had been a dis- 
continuance in the jury process, the defendant 
w'aived the objection by afterw^ards pleading 
guilty to the indictment. Ib. 

Two defendants being indicted for conspiracy, 
one of them cannot, on writ of enor, object to a 
discontinuance in the process against the other. 
Ib. 

An indictment at quarter sessions contained 
tw’o counts : one chargit g a stealing of moneys 
above the value of 5Z. in a dw'elling-honse ; the 
other charging simply a stealing of moneys of 
the same desciiptioii as those contained in the 
first. The jury piocess directed the jury to be 
summoned to inquire if the prisoners were guilty 
of the felony in the indictment specified ; and 
the verdict found them guilty of the felony 
aforesaid. Upon that veidict they were adjudged 
to be transpoi ted for fourteen years. The judg- 
ment \vas reversed in the Queeiffs Bench, with 
a direction that a venire de novo should be 
aw’arded by the sessions : — Field, first, that the 
jury process had been misawarded in the first 
instance, and therefore a venire de novo had 
been piopeiiy awarded by the Queen’s Bench ; 
and that it was no objection that judgment had 
been given upon the prisoners hy tbe sessions. 
Campbell v. Meg., 11 Q. B. 799 ; 17 L. J., 
M. C. 89 ; 12 Jur. 117 ; 2 Cox, C. C. 463-- 
Ex. Ch. 

Held, secondly, that the direction to award a 
veniie de novo w’as not void, inasmuch as the 
sessions, being a court of oyer and terminer, is 
not an inferior court, and is a continuing court 
of oyer and terminer. Ib. 

The record in an indictment set out an aw’ard 
of the venire to the sheriff, w hich required him 
to return “good and lawful men of the county,” 
and stated that the sheriff returned persons 
foilowdng (naming them), but the return did not 
state that tbe persons named were “ good and 
law'ful men of the county” Held, that the 
jurors must be taken to have been goo<l and law- 
ful men of the county. Mamell v. Meg,, 8 
El. .1^ BL 54 ; Dears. & B. 375 ; 27 L. J., M. 0. 
4— Ex. Ch. 

The 16 & 17 Yict. c. 113 (Ir.), s. 109, which 
prescribes the summoning of jurors to try civil 
as w’ell as criminal issues, according to the 
precept of the judge of assize, does not interfere 
with the common law^ authority of justice of 
gaol delivery to order a jury to be return^ 
instanter, when, from the panel having been 
quashed, or for any other reason, a sufficient 
jury cannot otherwise be had, v. 

4 Ir. 0. L. R. 221 ; 6 Cox, 0, 0, 495. 
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8. Questions eoe Jury. 

Construction of TTnlawful Notice.] — The 

prisoner was indicted un ler the Whiteboy Act 
for posting a notice to the following effect : — 
“ G. T. is hereby declared boycotted by the 
competent tribunal for taking into his employ- 
ment Stanley, the assassin. All Irishmen must 
shun him as their deadly enemy.” The indict- 
ment alleged that the notice tended (1) to excite 
an unlawful confederacy ; (2) to excite a riot ; 
(3) to induce persons to shun George Thompson 
against the form of the statute. The judge at 
the trial, upon the requisition of the counsel for 
the crown, ruled that the notice on the face of 
it was an unlawful notice within the meaning of 
the statute, but reserved for the court the point 
whether he should have so ruled or should have 
left the question to the jury. The jury, in 
answer to the only question submitted to them, 
found that the prisoner had in fact posted the 
notice and the prisoner -was accordingly con- 
victed : — Held, that the notice was capable of 
bearing the meaning alleged in the indictment, 
but that the question whether it did in fact bear 
such meaning should not have been withdrawn 
from the jury. Hog. v. Coady, 15 Cox, C. C. 89; 

Particular Cases.] — See supra, C. Particular 
Offences. 

Y. COUNSEL, ADDEESSES TO JURY, &a 

1. Counsel for Prosecution, 1803. 

2. Pcfenoe by Counsel, 1804. 

3. Might of Reply and Sumininq up Emdenee 

1808. 

1. Counsel for Prosecution. 

Duties of.] — It is a general principle of 
criminal procedure, that counsel for the prosecu- 
tion should consider themselves not merely as 
advocates for a party, but as ministers of justice, 
and not as struggling for a verdict, but* as as- 
sistants in the ascertainment of truth according 
to law. Reg. v. Berens, 4 E. & E. 842. 

_ It is the duty of the counsel for the prosecu- 
tion to be asbi^tant to the court in the further- 
ance of justice, and not act as counsel for any 
particular person or party. Reg. v. Hiirsjield, *8 
Car. & P, 269. ’ 

The fiction of law in criminal cases is. that 
the judge is counsel for the prisoner. It is a 
violation of this principle, and indecent, to con- 
stitute the judge counsel for the prosecution and 
leave him to make out from the depositions a 
case against the prisoner. Therefore, all pro- 
s^utions ought to be conductt'd by counsel, and 
the court will in all cases direct the depositions 
to be handed to counsel for that purpose. 
Reg. V. Page, 2 Cox, 0. U. 220. ^ 

Where no counsel is engaged for the piosecu- ■ 
tion, and the depositions are handed, by direction . 
of the coui;t, to a gentleman at the bar, he should j 
consider himself as counsel for the crown, and - 
act in all respects as he would if he had been 
instructed by the prosecutor ; and should not 
consider himself merely as acting in assistance of i 

iteg.Y. 

MUmon, 9 Car, & P. 671, ] 

Whether Prosecutor can conduct Case iu Per- c 

conducting hii? case in per- J 
4% hnd who IS to be examined as a witness in 


support of the indictment, has no right to 
address the jury as counsel. Rex v. Brice, 2 
e B. & Aid. 606 ; 1 Chit. 352, 

:t In a criminal prosecution it is not competent 

- to the prosecutor to appear and conduct the case 
e in person. Reg. v. Cuniey, 11 Cox, C. 0. 414, 

>t Opening Case for Prosecutiou.]~-In opening 
the case for the prosecution in felony counsel 
e ought to state declarations proposed to be proved, 

; as well as facts. Rex v. Orrell, 1 M. A Rob. 
11 469. S. P., Rex v. Baris, 7 Car. & P. 783 ; Rex v. 
t Bartel, 7 Car. & P. 773. 

r ^ Unless the declarations amount to a confes- 
f sion ; and then they should not be opened. Rex 
f V. Baris, 7 tar. P. 783. 8. P.. Rex v. JIartel 
t 7 Car. & ?. 773. 

3 Where there is counsel for the prisoner, the 
1 counsel for the prosecution ought always to open 
, the case ; but he should not open if the prisoner 
3 has no counsel, unless there is some peculiarity 

- in the faqts of the case to require it. Rex v. 

I Gascoigne, 7 Car. Ac P. 772. 

, The counsel for the prosecution, in opening a 
:• case of murder, has a right to put hypothetically 
L the case of an attack upon the character of any 
particular witness for the crown, and to state 
that if such attack should be made, he should be 
prepaied to rebut it ; he also has a right to read 
to the jury the general observations ot a judge, 
made in a case tried some years before, on the 
nature and effect of circumstantial evidence, if 
he adopts them as his own opinions, and makes 
them part of his own address to the jury. Reg. 
V. Courroisier, 9 Car. Ac P. 362. 

If additional evidence is discovered during the 
progress of a case, the counsel for the prosecution 
is not at_ liberty to open the nature of such 
evidence in an additional address to the iury, 
11 ). ^ 
Counsel for the prosecution opening no case 
against one prisoner, statements made by that 
prisoner are not to be used e.Kcept in a regular 
way of evidence. Reg. v. Gardner, 9 Cox, C. 0. 
332. 

2. Defence by Counsel. 

Queen’s Counsel.]— On the trial of a criminal 
information a Queen’s counsel ought not to be 
counsel for the defendant without a licence from 
the Queen, or at the least a letter from the secre- 
tary of state and it is not enough that an appli- 
cation for a licence has been sent to the secretary 
of state from an assize town in the country, to 
which no answer has been received at the time 
of the cause being tried. Reg. v. Bartlett, 2 Car. 

Ai Iv . 321 . 

Where a Queen’s counsel was instructed to 
aigue a criminal case for a defendant, on a point 
leserved, but at the time fixed for the argument, 
had not obtained a licence from her Majesty to 
argue against the crown, but only a certificate 
fiom the secretary of state’s office, the court 
chrected the argument to stand over for such 
licence to be obtained. Reg. v. Jones. 9 Gar k P 
401 ; 2 M. C. C. 171. j • . 

I Assignment by the Court.]— The court may 
properly request counsel to give his honorary 
services to a prisoner. Aliter, with an attorney. 
But the court will recommend, that, in such 
cases, the crown should pay the fees both ot 
wunsel and attorney, as assigned. Reg^ K 
Pomrty, 5 Cox, 0. C. 161. ^ ^ " 

Oh a trial for ipurd^r, eofrt tr 
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allow counsel to appear for a prisoner without state anything which he is not in a situation to 

6 Cox, prove, or which is not already in proof ; nor will 
t)e allowed to state the prisoner’s story. Heg, 
the only counsel who are recognised by the v. 8Car. & P. 142. Ren. v.JBtitcher, 

court are the two counsel who are assigned by the 2 M. & Rob. 228. 

■court, and tlie court will not take notice of any But on an indictment for murder, the death 
assistant counsel. Reg. v. Front, i) Car. & P. 185. having been caused by shot from a gun in the 
Cc)unsol may bo assigned for a prisoner charged hands of the prisoner, the prisoner’s counsel was 
with high treason, upon an application made to allowed to make a statement on the part of the 
the clerk of the crown, daring an adjourumcnt prisoner to show that the trigger of the gun was 
of the commis'^ioners, between the fiiifling of the pulled without the intention of firing it. Ileg.Y. 


indictment and the arraignment, or the prisoner 14 Cox, C. C. 346. See ReJ v. Haines, 

will be allowed, if he wishes it, to delay naming 1 F. & F. 86. 

his counsel till lie is brt>ught up to be tried. Jh. The jury should take the law from the judge, 

and therefore when cases had been cited to the 

Prisoners defended by Counsel — Order of Ad- judge in a legal argument and he had given an 
dresses.] — Where the counsel for several prisoners opinion on them, they were not allowed to be 

cannot agree as to the order in which they are read to the jury in the address of the pi'isoner’s 

to address the jury, thee iirt will call upon them, counsel to them. Iteg. v. Parish, 8 Gar. & P. 
not in the <)rder of their seniority, but in the 94. But see now v. infra, 

order in which the names of the prisoners staii I It is improper for counsel for a prisoner to 

in the indictment. Jfeg. v. Barber, 1 Gar. k, K. suggest to a jury to recommend a prisoner to 

434. S. P., Reg. v. RPhurds, 1 Cox, C. 0, 62. mercy. Reg. v. MeLityre, 2 Cox, C. C. 379. 

When several prisoners are defended by dif- 
ferent counsel, the order of their defences is not Evidence incriminating one Prisoner given by 
to be determined by the seniority of their counsel other Prisoner — Practice,] — Two were indicted 
at the bar, but on the precise offence charged for manslaughter ; the counsel for one of them 
against each ; and in a well-tirawn indictment, having addressed the jury on his behalf, the 
the order in which the prisoners should be calleci counsel for the secon I prisoner did the same, and 
on for their defence usually coincides with the called witnesses, whose evidence tended to show 
order of their names in the indictment. Reg. v. negligence on the part of the first : — Held, that 


Meadows, 2 Jur. (n.s.) 718. 


the counsel for the first prisoner had a idght to 


Where several persons are indicted for the cross-examine the witnesses for the second, and 
same offence, the order in which they should be then to address the jury again, confining 
called on to make their defence is not determined himself to comments on the testimony the second 
by the order in which their names stand in the prisoner had adduced. Reg. v. Wood, 6 Cox, C. 
indictment. Reg. v. TIolnian, 3 Jur. (iv.S.) 722. C. 221. 

Wh.Te one prisoner calls a witness who gives 

Witnesses to Pact called by one Prisoner.] evidence tending to criminate another prisoner, 

— But where the counsel for one prisoner hxs to the counsel of the latter has a right to cross- 
examine witnesses to facts, the counsel for examine the witness, and address the jury on his 
another cannot be allowed to postpone his ' evidence. Reg. v. Burdett, Dears. C. C. 431 ; 3 
address to the jury until after those witnesses C. L. li. 440; *24 L. J., M. C. 6 J ; 1 Jur. (N.S.) 
have been examined. Reg. v. Barber, 1 Oar. k K. 1 119 ; 3 W. R. 246 ; 6 Cox, C. 0. 458. 

434. I A. and B. were indicted for manslaughter ; the 

counsel of A. called a witness, who gave evidence 
Some Undefended — Statement.] — Where two which brought home the crime to B., whereupon 
prisoners are jointly indicted, and the second in his counsel was allowed to examine the witness 
the iiKlictment only is defended by counsel, the , and address the jury after A.’s counsel had closed 
latter will be permitted to address the jury before his case and had summeil up his evidence. Reg, 
the other makes his statement. Reg. wJiazell, v. Copley, 4 F. & F. 1097. 

2 Cox, C. G. 220. 

Where one prisoner was indicted fi>r stealing Whether Prisoner and his Counsel may Address 
an<l the other for receiving, ami the receiver was ' Jnry.] — If the })nsouer’s counsel has adtlressed 
defended by counsel, but the principal felon was | the jury, the prisoner himself will not be allowed 
undefended, the court called upon the principal | toad<lress the juryaRo. Rey. v. Boaeher, 8 Car, 
to make his statement to the jury before the k P. 141. H. P., Reg. v. Barrows, 2 M. k Rob. 
counsel for the receiver was permitted to address 124. 

them. Reg. v. Martin, 3 Cox, C. 0. 56. But ou the trial of a case of shooting, with 

Where two are indicted, one for larceny, and intent to do grievous bodily harm, there having 
the other as receiver of the stolen property, the been no person present at the time of the offence 
latter of whom is defended by counsel, and the but the prosecutor and prisoner, the latter was, 
former not, the counsel for tlie receiver should under these special circumstances, allowed to 
make his defence first. Reg. v. Belton, 5 Jur. make a statement before his counsel addressed 
(K.S.) 276. the jury. Reg. v. Mali ns, 8 Car. k F. 242. 

Where two were indicted for the same offence, But the privilege is not to be considered as a 
with a second count charging one of them as precedent with respect to the general practice in 
accessory after the fact, the one named first in such cases Reg. v. Walhing, B Car. k P. 243. 
the indictment, though he had no counsel, was Where the prisoner is defendeil by counsel, he 
heard in his defence before the other, who was will be permitted to make a statement in his 
defended by counsel. Reg. v. Thomas, 3 Jur. ilefeuce, and afterwards his counsel may address 
(N.S.) 272. the jury and comment upon the prisoner’s state- 

ment, together with the evidence for the prose- 
Cfontents of Address,] — A prisoner’s counsel, cution. Beg. v. Dyer, 1 Cox, 0. 0. 113. S. F,, 
in addressing the jury, will not be allowed to Reg. v, Williams, 1 Cox, 0. C, 363. 
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A prisoner chaigecl with felony, who is 
defended by counsel, ought not to be allowed to 
make a statement in addition to the defence of 
counsel, unless under very particular circum- 
stances ; and the guneial rule ought to be, that 
a pnsoner defended by counsel should be entirely 
in the hands of his counsel ; and that rule 
should not be infimged, except in veiy special 
cases. Iteg. v. Ihder, 8 Oar. & P. 531. 

On a trial for felony, apiisonci, if defended by 
counsel, ought not to be allowed to make a state- 
ment to the jury in his defence. R^g. v. 
zmw, 8 Cox, C. C. 321 ; 2 F. & F. *61 : 6 Jur. 
(N.S.) 406. 

A prisoner will be allowed to make his own 
statement to the juiy, but his counsel cannot be 
permitted afterwards to address the jury for him. 
Rag. V. Taylor, 1 W. & F. oSo. 

A prisoner on his trial defended b 7 counsel is 
not entitled to have his explanation of the case 
to the jury made thiough the mouth of his 
counsel, but may, at the conclusion of his 
counsel’s addiess, himself address the jury and 
make such statement, subject to this, that w'hat 
he says will be tieated as ailditional facts laid 
befoie the coiiit. and entitling the prosecution 
to the reply. i?-y. v. Sknoiuoi, 15 Cox, C. 0. 
122 . 

A prisonei, defende 1 by counsel, may make a 
statement to the jury, pioVided he docs so before 
the speech of co nisei for the defence. Ran v 
Ma>^ter,% 50 J P. 104. 

The Prisoner’s Counsel Act, 1837, does not 
deprive prisoneis of the right ot making a state- 
ment to the jury in cases of felony ; they may, 
if they wish to do so, make a statement ‘to the 
jury before the court is addressetl by their 
counsel, which statement will, however, give the 
crown a right of reply. Rag. y. Doherty, 16 
Oox, 0. 0. 306. 

Upon the trial of a prisoner who is defended 
by counsel (m accoiclauce with the opinion of 
the majority of the judges), the prisoner, after 
his counsel’s addiess to the jury, will be allowed 
to make a statement of facts to the juiy. But : 
when it is proposeil to call witnesses for the ' 
prisoner, it will not be competent for him to : 
make any statement to the jury m addition to i 
Reg. v. JhUhoim, 15 Cox, i 

OAj&f j 

The prisonei b, who were defended by counsel l 
were indicted for maliciously shooting at the pro- T 
secLitor, and at the conclusion of the evidence for ^ 
the prosecution, without waiting for their counsel 1 
they themselves addiessed the jury m then de- 
fence. When they had concluded their ob^eiva- t 
tions, the judge permitted their counsel then to t 
address the jmy on their behalf. R eg. y. Stephen.^, c 

X - foreigner, indicted for felony, being unable 
to speak Fnghsh, the proceedingb were explained 
to him by an inteipreter. He was defended by o 
counsel, who cross-examined the witnesses fo*!' e 
the prosecution ; at the close of which the judge b 
through the interpreter, acquainted the prisoner f( 
that he might choose whether he would make his e^ 
defence himself or allow his counsel to make it C 
for him, but that both could not be heaid. Reg. 

T. TaHe, 4 Jur. (n.s.) 244. ^ 


is tions to him for the cross-examination of the 
to witnesses. Rex v. Parhbis, 1 Oar eSc P. 548 : E. & 
3f M. 166. 

1 - Where, on an information for a misdemeanour, 
it the defendant conducts his o»vn defence, eouiHel 
[y may be heaul on any point of la'v wluch ui-hls. 
le Bex V. W/ute, 3 Camp. 08 ; 13 E. E TtP). 
il But ho cannot have the assistance of counsel iii 
exaniiuing and cro^s-exaniiiiing witnesses, and 
ly leseive to himself the right of addressing the 
e- jury. Ik 

r. Number of Counsel for Defence.]— Not more 
than two counsel are entitled to address the court 
n for a prisoner during the trial upon a point of 
)0 law. Reg. y. Barmrd, 1 F. & F, 240. 

1 . 

Objection to being Defended by Counsel — ^Writ 
is of Error,] — On a trial tor murder, the prisoner 
;o objecting to be defended by counsel, but, in the 
is le^ult, allowing counsel to act for him, he was 
IS not afterwards allowed to raise any objection to 
d the pioceedmg, and a fiat for a writ of enor was. 
t lefused. Reg. v. Southey, 4 F. k F. 864. 

3. Ek^ht of Eeply and Summing- Up 
Evidence. 

a Prosecution— Eight to Sum Up when Prisoner 

3 calls no Witnesses.] — Counsel for the pio- 
secution ought not to exeicise thcii nglit of 
summing up the evidence wheie the prisoner 
b calls no witnesses, unless, in their discre- 
- tion, they deem it to be neec'.sai v foi the pur- 
, poses of justice. Rey. v. Reram 4 F, F. 

J 842. 

• Under 2^? & 29 Vict. o. 18, s. 2, the counsel for 
i the piosecution ought only, when the prisoner 
) (though defended bv counsel) calls no witnesses, 
to sum up the evidence in exceptional cases! 

! Reg. v. Wehh, 4 P. A: F. M)2. S. Rea. v. 

: llolchesfer. 10 Cox, C. C. 226. 

Contents of Summing Up.]— The counsel 
lor the piobecution ought not, in summing uij the 
evidence, to make observations on the prisoner’s 
not oilling witnesses, unle->s at all events it has 
appealed that he might be fairly expected to be 
in a position to do so. Neither ought counsel to 
press It upon the jury that, if thV acquit the 
prisoner, they may be consiclcred to convict the 
I^o^ecutor or pio^ecutnx of perjury. Reg. y. 
P//^rM,g4 F. 6: F, 497. 8ce Reg. y. RiidUmd^ 4 

It is impiopor for counsel for the prosecution 
any comment by way of reproach upon 
tne tact that the witnesses whom the prisoner 
calls wein not examined befoie the magistrates. 
Reg. V. Clark, 5 Cox, C. C. 230. 

Eeply before Evidence in Reply,] —Where 

counsel for the piosecution, intending to put in 
evidence m reply, begins his reply to thi jury 

P®f he ought not, theret 

fore, to be debaired from the right to put in his 

CoxT c”l92^ 2 


OtTVII arguing Joints of taw.]— 


Eeply to Prisoner’s Statement.]— A nri- 

is & 

entitled to have his explanation of the case to the 

mil month of ins bohns^, Mt 

coP'Otasion of hie cbunsel’e 
him^lf ^dress the juiy and niafce shdh ' - 
ment, subject to this, that what he says 
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treated as additional facts laid before the court, 
and entitling the prosecution to the reply, lieg] 
V. tSkirnwhi, 15 Cox, (J, G. 122. iB. l\. Ileg. y. 
Doherty^ 16 Gux, C. G. 506. 

When Beply allowed.]— A statement of 

facts not intendtd to be pioved gives a leplj^ to 
the cminstd for the prosecution. Hiyly. Butcher, 
2 Hob. 22A 

It* IS entirely at the discrelion of the prose- 
cutor’s counsel, hether he will exercise his 
right of reply or not. Mejr v. Whitinq, 7 Gar. L 
P. 771. 

The prosecuting counsel ought not to reply 
"where ^\itnesses are called to character only. 
Beg. V. Putfemn,^ 2 Lewin, G. G. 262. 

A piosecutor’s counsel has in stiictness, the 
right of leply, though the counsel for the priMuier 
only calls witnesses to character. Iteu* v. Btan~ 
mini, 7 Gar. & P. 675. H. P,, Beg. y. Corf ell, 1 
Cox, G. G. 125. 

Witnesses meiely called as to chaiactei do not 
give the counsel for th(‘ prosecution a reply. 
Bey. V. /Jc/ovr, 4 F. & ¥, 492. IS. P., Bey. v. 
BrooIi\. 1 Gox, C. C. 6. 

Several Prisoners— Evidence Adduced by 

Some only,] — A. was charged with feloniously 
carnally knowing and abusing a giil under ten 
B. was charged with being pi eseiit. aiding and 
abetting. A.’s counsel called no witnesses ; B., 
who had no counsel, called a witness to piove an 
ahhi foi A. : — Held, that the evidence was in 
edect evidence ibr A., and that, in stiictness, the 
counsel lor the piosecution had a right to leply 
on the whole case, but that it y as suinmum -jus, 
and ought to be exeicised with great forbearance. 
B(y. T. JovfJau, 0 Car. & P. llh. 

Thiee \\eie indicted for niuider, and witnesses 
weie called for the defence of one only . — Held, 
that the counsel for the pio'-ecution was entitled 
to reply geneially, and A\as not to be limited m 
his icply as against the piisoner for whom the 
witnesses woie called, although the evidence ad- 
duced for the one did not affect the case as it 
respected the other t\so, hut if the evidence 
against two affect them with dilieient offences, 
such as larceny and iccciving, and one calls 
witnesses, theie is no light of uply against both. 
Ihtj. V. Blaehhont ^ B Cai. k K. BBO; 6 Cox. C. C. 
BBB. S. P., Btg. v. Hayes, 2 M. & Hob. 155. 

Two being indicted for night poaching, the 
defence being on the question of identity, one of 
them calling witnesses to prove an alibi, the 
other calling no witnesses, the counsel for the 
prosecution was allowed a geneial rejily on 
the w'hole case as against both. Beg. v. Brlgqs, 
IF.&F. 106. 

The prisoners were indicted for obtaining 
goods by false pietences and conspiracy to 
defraud. At the close of the evidence for* the 
prosecution, witnesses weie called for the defen- 
dants Welham and KSchneider only, whose evidence 
'svas applicable to their lespective cases only, and 
did not affect the cases of the other defendants : 
—Held, that the counsel for the prosecution 
should confine his reply to the cases of Welham 
and Schneider. Beg. v. TrereUi, 15 Cox, C. C. 
289. 

Where there are several prisoners, and they ■ 
sever in their defences, if one should call wit- 
nesses and the others not, the right of reply is in 
practice confined to the case against the prisoner 
wh|0 has called witnesses. •Meg. v. Burton, 2 F. 
k F. 788. 


A. and B. were indicted for manslaughter ; the 
counsel of A. called a witness, w ho gave evidence 
which bi ought home the crime to B., whereupon 
his counsel was allowed to examine the witness 
and address the jury after A.‘s counsel had closed 
his case and had summed up his evidence ; the 
counsel for the prosecution being entitled to a 
general leply. Bes* v. Cojjleg, 4 F. & F. 1097. 

Wheie several pri'-oheib weie indicted jointly, 
and some of them called witnesses, but others did 
not : — Held, that the crown had a right of reply 
to the counsel for those piisoners who called 
witnesses, but that the counsel for the prisoners 
w'ho called no witnesses, had a right to address 
the jury last. Beg. v. Burns. 16 Cox, C. 0. 195. 

Four men w^cie indicted for having assaulted the 
prosecutor wuth intent to do him guevous bodily 
harm ; one of the piisoners called witnesses in 
his defence to piove an alibi ; no witnesses were 
called on behalf of the other prisoners. Counsel 
for the prosecution claimed a general right of 
reply : — Held, that there w'as no general right of 
reply, and that the most convenient course would 
be tor counsel for the prosecution to sum up the 
case generally, and leply on the evidence called 
by one piisoiier, before the counsel for the other 
prisoners addreshed the jury. Beg. v. Kam, 15 
Cox, C. C. B88. 

By the Attorney- or Solicitor-General.] 

— The attoi ncy-genei al may reply with new 
j matter in collateial issues, though no evidence is 
I given foi the prisoner. Bex v. BatcUlfe, 1 W. 
Bl. B. 

Wheie the attorney -general or a king’s counsel 
states that he appears oflScially to conduct a pro- 
secution on an indictment for misdemeanour, he 
IS entitled to leply, though the defendant calls no 
witness. Bex v. 21arsileu, Itl. & M. 4B9. 

Mai tin, B., intimated that he thought the right 
of leply on behalf of the crown a bad practice, 
and that he should confine the right to the attor- 
i ncy- general of England in poison. Beg. v. 

I Chrestfe, 1 F. (k F. 75. 

I The light of leply on behalf of the crown, m 
Mint cases, wheie no evidence is called for the 
defence, wms not admitted. Bey. v. Ta ylor, 1 
F. k F. 535. 

In a piosecution by the post-office for a felony, 
it being stated by the counsel for the piosecution 
that he appeared asicjirescntative of the attorney- 
geneial; on the giouiid of his lepresentmg the 
attoi nev-geneial, he w'as entitled to reply wn’th- 
out lefeience to the prFonei’s having called 
witnesses or not. Buj. Oardner, 1 Gar. k K. 
628. 

In conducting prosecutions for the post-office, 
W’heie the solicitor-geneial appeals on behalf of 
the attoi ney-genoral, he has, on the part of the 
Clown, the right to leply on the whole case, 
although the prisoner calH no witnesses. Beg. v. 
Toalthy, 10 Gox, C, C. 406. B. B., Meg. v. 
Barrow, 10 Gox, G. G.407. 

In a prosecution diiected by the poor law' hoard, 
counsel for the crowm cannot claim the right to 
reply where the prisoner calls no witnesses. Meg, 
V. Bechwith, 7 Cox, 0. C. 505. 

^ By Attorney-General for County Pala- 

tine.]— The attorney-general for the county pala- 
tine, though prosecuting in person, has no right 
to reply. Beg. v. Chrhtie, 7 Cox, 0. C. 506. 

Counsel for Defence.] — ^V^^hen a counsel for the 
prisoner sums up the evidence, he is not 
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^stricted to the evidence for the defence but “ The inspector tells me you are maldim house- 

Snyina'coT c breaking implements ; if that is so, you had 

wng It, L6 box, 0. 0. 171. better tell the truth, it may be better for you ” : 

J . —Held, that the confession was not admissible In 

Reply when Evidence in Reply allowed.] evidence. i?/Y/. v. oO L. J., M, C. 126 • 

Where the crown gave evidence in reply, the 7 Q. B. D. 147 ; 44 L. T. 687 ; 20 W R 712 • 14 
witness m reply was called before the second Cox, G. C. 607 ; 45 J. P. 666. S ? heii v Bate 
counsel for the prisoner addressed the jury, and 11 Cox, C. 0. 686. “ ’ 

prisoner commented Z. was indicted for feloniously having in his 
on the evidence in reply, also before the second possession a lithographic stone, on which was 

portion of a Dutch coupon. In the 
V. 9 Oar. & P, 160. pie^ence of an agent of the Dutch consulate, 

wx „ , , ^be person who signed the coupons, and 

bad been told that if he had had any- 
soners.j—On a lomt indictment, some only of thing to do with lithographing it. it would he 
the prisoners called witnesses, which gave the better for him to tell it, he mrnle a statement *— 
that counsel for Held, that it was admissible against him. IBg 

thepnsoners who called no witnesses had a right v. ZHgert, 10 Cox, 0. 0. 55.“). Hed mimre 

Cox^^^c'^C 1^05 prisoner, while in the custody of a’police- 

C C qsq ‘ ^ charge of arson, said to her mistress, 

“ If you forgive me 1 will tell you the truth.” 
The mistress answered, “Ann, (fid you do it?” 
VI. EVIDENCE. The prisoner thereupon made a statement : — 

1. Confe,<!.mms and Admissions. Held, that the statement thus made was inad- 

a. ‘Confessions, when Admissible 1811 missible. ^ lleg. Y.MaJUpeJd, 14 Cox, C. C. 639. 

1. Other Points relating to prisoners H. and 0. were taken into their 

1825 ^ master s (the piosecutor) room, where there were 

0. Admissions other than Confessions 1827 The prosecutor said, “I pre- 

d. Proof of, 1831. ’ * ^me you knejw who these gentlemen are?” 


to address the jury last. Rag. v. Burns, 16 

£;o^‘ 15 Cox, 

b. (J. 080. 

TI. EVIDENCE. 

1. Confes.^ions a?ul Admissions. 

a. Confessions, when Admissible, 1811. 


c. Admissions other than Confessions, 1827 

d. Proof of, 1831. 

2. Depositions. 

a. Form and Contents, 1835. 
h. Duties of Magistrates, 1838. 

0 . When Admissible in Evidence, 1838 

d. Copies, 1847, 

e. Examination on— Putting in, &c., 1848. 

3. Dying Dedaratiom. See ante, col. 1528 

4. Rresmipti 071.9 or Prohahilities of Guilt 1851 

5. AccompJiees, 1852. 

6. Com2)efeno7j of Wltnesse.9, 1855. 

7. Mode of Giving and Practice at Trial, 
a. Compelling Attendance, 1860. 

5. Administering Oath or Affirmation, 1861 
c. Ordering to Leave Court, 1862. 


1868. 

e. Examining and Cross-examining 
nesses, 1864. 

/ Evidence to Character, 1869. 
g. Evidence of Identity, 1870. ’ 

8. Privilege ef WitJies. 9 es. 

a. Tendency to Criminate, 1870. 
h Solicitor and Client, 1872. 

c. In other Cases, 1874. 


H. said “ Yes.” The prosecutor then said to 
H , “ I know what has been going on between 
you and C. for some time ; you had better speak 
the truth.” H. then made a confession : — Held, 
that the confession was not admissible in evi- 
dence. R(g. v. Hafts, 49 L. T. 780 ; 48 J. P. 248. 

A statement held inadmissible when made 
after a constable had said to a prisoner in his 
custody, You are apprehended on a serious 
charge, take cam that you say nothing to injure 
youiself; but if you can say anything in your 
defence, we are willing to hear it and to send to 
any peison to assist you.” Reg. v. Horuhrooh, 1 
box, 0. C. 54. 

The words, “ I dare say you hud a hand in it, 


d. Calling Witnesses on Back of Indictment bud a hand in it 

1863 iuaictment, you may as w^ell tell me all about it,” are suffi 


9. Adrniu-mity of Evidence of othci- OUencee O' 

1874. ^Jjences, inducement to confess 


lo7f 

JO/t. . T .■ — V..XV.AUViU Winxi, tiitJ 

10. Docvwcnts. prisoner said m consequence of it. Rex v. Thomas 

a. Admissibility generally, 1881. ^ 

h. Notice to Produce, 1884. 00 , where the witness said to the prisoner, “ It 

c. Secondary Evidence, 1886. would have been better if you had told at firat.” 

d. Inspection before Trial, 1887 0 Car. & P, 175. 

e. Proof of, 1887. ’ The prosecutor in the presence of a constable 

11. Previous Convictions and Peeords, 1888. In P® .^‘^11°“®''’ . “ better for you 

12. of M>itnesses Kecessary truth, as it will save the shame of a 

See supra, Treason, PBEJORr. search-warrant in your house.” This statement 

was related. Peg. v. Collier, 3 Cox, C. 0. 57. 
i charged with administering poison 
I. Concessions and Admissions. “"uder. The surgeon said to her, 

„ ri„ . • , 1° ®'^® ™<icr suspicion of this, and von had 

a. Confessions, when Admissible. better tell all you know.” After t^ she 

Inducement— Hope of Benefit, l—On a trial surgeon Held, that that 

*c£"rar‘ 

.ft« stssLmS I to 1^5. SOS'S wfcf 


..V..- vv.** iiiv., cvxi. auuui It, uru sum- 
oient niduoement to exclude the confession. 
Peg. V. Croydon, 2 Cox, G. C. «7. 

A confession induced by s.aying, “Toll me 
uhere the things are, and 1 will he favourable to 
you, cannot bo given in evidence. Pen v 
Mouipson, 1 Leach, C. C. 291. S. p Pej. v. 
c»*s', 1 Leach, C. C. 293, n. 

If a prisoner is told, “ You had hotter split, 
and not suffer for all of them ” ; this i.s .such an 
inducement to confess as will exclude what the 


''■'ii'Vttrfeiis 
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for you to deny jt. for there is the man and hoy 
who will swear they saw you do it” : — Held, 
that this was such an inducement as would ex- 
clude evidence of what the prisoner said. Hex 
V. Milh.n Car. k 1\ 140. 

If Handcuffs are Taken off.] — A prisoner 

charged_ with felony, being in custody, hand- 
cuffed, in the house of the pio^ecutor, after a 
conversation with the puKceiitor and another 
person, in which he was tokl that they would do 
ail they could for him, said, “ If the handcuffs 
are taken off, \ will tell you where I put the 
property ” : — Heinbie, that this statement was 
receivable, and could not be objected to, either 
as a confession made under a piomise, or a state- 
ment obtained by duress. Hex v. Oar. 

655. 

Promise not to Eepeat Statement.]— A 

witness stated, that a prisoner chaiged with 
felony askeil him if he had better confess ; and 
the witness leplied, that he luul better not con- 
fess, but tiiat the prisoner might say what he had 
to say to him, for it should go no further. The 
prisoner made a statement : — Pleld, that it was 
receivable on the trial. Hex v. Thomas^ 7 Car. k 
P. ^5. 

A. was in custody on a charge of murder. B., 
a fellow prisoner, said to him, “ 1 wish you 
would tell me how you murdered the boy — pray 
split.” A. replied, ‘Will you be upon your oath 
not to mention what I tell you ? ” B. went upon 
his oath that he would not tell. A. then made 
a statement : — Held, that this was not such an 
inducement to confess as would render the state- 
ment inadmissible. Hex v. tShaia, 6 Car. k P. 372. 

Eeeeiving Something to Drink.] — ^Where 

a prisoner said to the officer in whose custody he 
was, “ If you will give me a glass of giu, I will 
tell you all about it ” : — Held, that a confession 
made in consequence of his having received some 
gin was inadmissible. Hex v. Sexton, 3 lluss. C. 
k M. 462. 

Seeing Wife.] — A. and his wife were 

separately in custody on a charge of receiving 
stolen property. A person who was m the room 
with A. said, “ I hope you will tell, because Mrs. 
<4. (the jirosecutrix) can ill aiioid to lose the 
money ; ” an<l the constable then said, “ If you 
will tell where the property is, you shall see 
your wife : ” — Held, that a statement made by 
A. afterwards was admissible. Hex v. Lloijd, 6 
Car. k P, 393. 

Under the Influence of a Eeward or a 

Pardon.] — The mere knowledge by a prisoner of 
a handbill, by which a government reward and 
a promise of a pardon are offeretl in a case of 
murder, are not sufficient ground for rejecting a 
confession of such prisoner, unless it* appears 
that the inducements there held out were those 
which led the prisoner to confess. Ihg, v. Bos- 
well. Car. «& M. 534. 

Where a prisoner desired that any handbill 
that might appear concerning a murder, with 
which he stood charged, might be shown to him, 
and a handbill was shown to him by a constable, 
by which a reward and a free pardon were offered 
to any but the person who struck the blow, and 
the prisoner three days afterwards made a state- 
ment, this statement was held to be receivable in 
evidence, lb. 


But where it was afterwards proved by another 
comstable that the prisoner, on the night before 
be made the statement, said to him, that he saw 
no reason why he should suffer for the crime of 
another, and that as the government had offered 
a free pardon to anyone concerned who had 
not struck the blow, he wmuld tell all he knew 
about the matter : — The judge held, that the 
statement that had already been given in evi- 
dence was not properly receivable, and struck it 
out of his notes. Ih. 

Several prisoners being in custody on a charge 
of murder. A., who was one of them, said to the 
chaplain of the prison, that he wished to see a 
magistrate, and asked if any proclamation had 
been made, and any offer of paidon. The chap- 
lain said that there hiul ; but he hoped that A, 
would understand that he could offer him no in- 
ducement to make any statement, as it must be 
his own free and voluntary act. When A. saw 
the magistrate, he said that no person had held 
out any inducement to him to confess anything, 
and that what he was about to say was his own 
free and voluntary act and desire. A. then 
made a statement to the magistrate : — Held, 
that this statement was receivable against A. 
on his trial for the murder. Req. v. Binqlei/, 

1 Car. & K. 637. 

A., a prisoner charged with murder, was visited 
by B., who was both a magistrate and a clergy- 
man ; B. told him, that if he was not the 
person who struck the fatal blow, and he would 
tell all he knew, he (B.) would use his en- 
deavours and influence to prevent anything from 
happening to him ; and that if he (A.) did not 
make a disclosure, some one else would probably 
do so. After this B. wrote to the secretary of 
state, who returned an answer that mercy could 
not be extended to A. ; which answer was com- 
municated by B.to A. After this A. sent for the 
coroner and wished to make a statement. The 
coroner told him that if he did so it would be 
used ill evidence against him. The prisoner 
made a confession. Hex v. Clowes, 4 Car. k; ?. 221. 

Htatemeuts made by a prisoner with the know- 
ledge of a leward anti a pardon to any but the 
actual perpetrator of the offence, and under 
ciicumstarices which led to the belief that such 
statements were made with the hope of receiv- 
ing the reward, and being allowed to give evi- 
dence IIS a witness on the part of the crown, are 
inadmissible. Heg. v. Blaekhnrn, Cox, C. C.333. 

A jiriiited co})y of a reward ottered for such 
private information and evidence as would lead 
to the detection and conviction of a murderer or 
the murderers, and a statement that the secretary 
of state would recommend the grant of a pardon 
to any accomplice, not having been the actual 
per])etrator of the murder, who should give such 
evidence, was hung up in the magistrate's room 
ill a county gaol. A prisoner, who could read, 
made a statement to the governor of the gaol in 
this room, and before that statement inquiretl 
whether he could give evidence, but did not say 
that he made the statement in that expectation, 
or in the hope of getting the reward, and before 
making the statement, he was told it would be 
used against him : — Held, that such statement 
was inadmissible. Ib. 

But statements made, and anonymous letters 
written by a prisoner befoi*e his apprehension, 
are nut inadmissible merely on the ground of the 
prisoner’s knowledge of the offer of the reward 
and pardon, or by reason of his having been em- 
ployed by the police authorities and paid money 
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,for his support, under the belief that he was an 
important witness for the crown. Ih. 

Cp. Reg. y. OilUfi, j30st, col. 1831. 


^ — Benefit expected must he Temporal.] — 

A prisoner charged with murder, being a few 
days short of fourteen, was told by a man who 
was present when he was taken up, but not by 
a constable, “ Now you kneel down. I am going 
to ask you a very serious question, and 1 hope 
you wild tell me the truth, in the presence of 
the Almighty the prisoner, in consequence, 
made certain statements : — Held, strictly admis- 
sible. Rex V. Wild, 1 M. C. 0. 452. 

A constable who apprehended a prisoner, 
asked him what he had done with the tap he 
had stolen from the prosecutor’s premises ; and 
said, “You had better not add a lie to the 
crime of theft” : — Held, that a confession made 
to the constable was not receivable. Rex v 
Sheppard, 7 Car, & P. ,579. 

The mother of a little boy, in custody on a 
charge of attempting to obstruct a railway 
tram, said to him and another little boy in 
custody also on the same charge, in the pre- 
sence of the mother of the latter and of the 
policeman, “ You had better, as good boys, tell 
^oth boys confessed 

.neid, that the confession was clearly admissible 
Reg. Y. Reece, 41 L. J., M. C. 92 ; L. R 1 

-12 

A daughter of the prosecutor (the prisoner’s 
master), but who did nob live with her father 
and was not the prisoner’s mistress, whilst she 
nad temporary charge of the orisoner, who had 
been previously taken into custody, said to him 

I am very sorry for you, you ought to have 
known better. Tell me the truth, whether yon 
did or no. Do not run your soul into more 
sin, but^ tell the truth ; ” when the prisoner 
made a full confession :-Held, that there was 
no threat or inducement held out to the pri- 
soner. Reg. V. Sleeman, Dears. C. C. 249 • 2 C 

o'w'Po; 23 L. J., M. C. 19; 17 Jur. 1082; 

2 W. B, 97 ; 6 Cox, C. C. 245. 

1 he prosecutor called the prisoner to his room 

Id. said, “ Jarvis, I think it is right I should tell 


1816 

the prisoner as a, tool of G. ; and the magistrate 
then told the prisoner to be sure *to tell the truth ; 
upon this the prisoner made a statement :■ — Held^ 
that the statement was receivable. Rex 
7 Car. & P.485. " ^ 

^ A policeman asked the prisoner, a bo.y between 
eight and nine years old, various question.s as to 
his going to school, knowing the Lord’s Prayer, 
where be would go fo if he told a lie, wliether 
God knew everybi ring; and then asked whether 
bethought God knew who set fire to the hay- 
stack. Yhe boy not answering, and beginning 
to cry, the policeman asked him if he could give 
any information about the fire, and recci\n*ng 
no answer, he said he should a{>prehend him 
upon charge of setting fire to the hay-stack. 
The boy then made a statement : — Hekl that it 
was not admissible. Rex v. Dag, 2 Cox, C. C. 200. 

Held out by Chaplaius.]—- A prisoner 
committed on a charge of murder sent for the 
chaplain to pray with him, who told him that 
as the minister of God, he ought to warn him 
not to add sin to sin bv attempting to dis- 
semble with God, and that'it would be ‘important 
for him to confess his sins before God. and to 
repair as far as he could any injury he had 
done. The chaplain had two interviews with 
the prisoner, and considered he had made a 
great impression on him, but distinctly told 
him he did not wish him to confess. After this 
the prisoner mmie two confessions to the gaoler 
and the mayor, after having been warned of the 
consequences by both those jiei'sons :—Held, 
that these confessions were good evidence, and 
rightly received. Rex v. mill am, Gar. C. L 61 • 

1 M. 0. 0. 186. 

A chaplain to a workhouse had, in his spiritual 
capacity, frequent conversations there with the 
prisoner, who was charged with the murder of 
ler child, but who was too ill to be removed 
fiom the workhouse. Semble, that these con- 
versations ought not to be adduced in evidence 
at the trial. Reg. v. Griffin, 6 Cox, C. C. 219. 


and i 


you that, besides being m the presence of mv 
i^iyself, you are in the presence of 
two officers of the police, and I should advise 
you that, to any question that may be put to 
you, you will answer truthfuity so that if you 
have committed a fault you nmy not add tlTt 
hy stating what is untrue.” A letter was then 
produce.!, which Jarvis said he had not writtek 
prosecutor then added, “Take care 
than you think we 
^ . Held, that the answer of the ori- 

A prisoner was before a magistrate on a charge 
of felony, and, after the examination of the wit- 
nesses against him, the magistrate said to hT«, 

wni I!/™ the truth, or it 

wiU be taken against you, and may be given in 

^t your trial” Held 
frnm the prisoner’s Statement 

fe'iT SC "c.rro%,^' 

^ prisoner being brought before a magis- 

S the bea forgery, the proseorttor gfid, 

m the hearing of the prisoner, that he considered 


~ Threats — What are Sufficient.] — A 

policeman asked a prisoner, who was suspected 
ot haying made away with her illegitimate child 
to tell him where it was. She refused to do so,' 
upon which he said that if she did not tell she 
might get herself into trouble, and it would be 

statement : 

the statement was inadmissible. 
Reg. V. Coieg, 10 Cox, 0. 0. 536. 
o words, ^ “ I must know more about it’* 

said by a police constable to a prisoner in the 
course of conversation between them respecting 
the subject-matter of the charge, immaliately 
before apprehension, are not a sufficient induce- 

S Co? “o 

The prosecutrix lost her purse containing 
^ 4 . ‘'^sked the prisoner, who 

tbP “ ®f“ding near her, whether he had seen 
tb!t^b u pick it up. He replied 

bp b*pd^^bb suspecting that 

he M robbed her, gave information to the police. ' 

^ afterwards, wLt in 

S him foiiua him, 

ami tw prosecutrix had lost her purse, 

and ad^pd picked it up 

bal to w ” to to *^® if 

oacx to her. He denied having it and went 
with the policeman. As they went alone- he 
commenced making a statement but the d 1 ' 
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man told him to say nothing tin til they saw the 
prosecutrix. Having met the prosecutrix after 
tliey had walked about 000 yards, some conveim- 
t ion took ])lace and the prisoner was searched, 
and on a lialf-sovereign being found, the prisoner 
said to the prosecutrix that he would make it all 
u}) to lier. Twenty minutes had elapsed between 
the time of the ])olice.maiis remark, “iNow is the 
time to take it back to her,” and the prisoner’s 
^‘that he would make it all up to her ” : — Held, 
that there was no inducement held out to the 
prisoner, and that his statement or confession 
(tlait he would make it all up to her) was admis- 
sible against him. llcq. v. Jonea, 27 L. T. 765 ; 
12 0px,0. C. 241. 

A perstm lieing in custody, and having been 
chai'gt^c I witli set t ing tire to some bobbins of cotton 
in a mill, was shown a piece of paper (partially 
burnt) with waiting on it, which had been found 
among the burnt proi)erty. Without receiving 
any caution whatever, he was then asked by the 
policeman whose writing it was, and what he had 
<l(me with the remainder of it : — Held, that what 
he said in answer to the questions was receivable, 
as the questions did not amount to a threat. 
Beg, V. Begrm., 17 L. T. 325. 

The captain of a vessel said to one of his 
sailors, suspected of having stolen a watch, 

“ That unfortunate watch has been found, and if 
you do not tell me ■who your partner was, I will 
commit you to prison as soon as we get to JSTew’’- 
castle ; you are a damned villain, and the gallows 
is painted on your face” : — Held, that a con- 
fession made by the sailor after this threat was 
not receivable on his trial for the felony. Bex 
V. Parratt^ 4 Car. & P. 474. 

A confession, induced by saying, “ Unless you 
give me a more satisfactory account, I will take 
you before a magistrate,” cannot be given in 
evidence. Bex v. Thompsim., 1 Leach, C. C. 291. 

Where the prosecutor asked the prisoner, on 
finding him, for the money which the prisoner 
had taken out of the prosecutor’s pack, but before 
the money was produced said “ he only wanted 
his money, and it* the prisoner gave him that he 
might go to the devil if he pleased ; ” upon which 
the prisoner took 1U‘. out of his pocket, and 
said “ it was all he had left of it ” Held, that 
the confession could not be received. Bex v. 
Jones, B. & K. 142. S. P., Bex v. Clarhe, Oox, 
€. L. 59. 

After an investigation before a magistrate on 
a charge of concealment of birth, and after the 
accused had been cautioned in the usual manner, 
and had stated that she had nothing to say, but 
before her actual committal, the presiding magis- 
trate asked her what she had done with the body 
•of the child : — Held, that her statement in 
answer was not admissible. Beg, v. Berriman, 
6 Cox, C. G. 388. 

A prosecutor said to the prisoner, “ I should be 
■obliged to you if you would tell us what you 
know about it ; if you will not, we, of course, can 
•do nothing” : — Held, that this was such an in- 
ducement to confess, as would exclude what the 
prisoner said. BexY, Partridge, 7 Car. & P. 551. 

Inducement held out hy Persons in Authority.] 

— Evidence of any confession is receivable, unless 
there has been some inducement held out by some 
person in authority. Beg. v. Taylor, 8 C. & P. 
733. 

Persons in Authority — ^Who are.] — ^Where, on 
the apprehension of a prisoner for larceny, per- 


sons having nothing to do with the apprehension, 
prosecution or examination of the prisoner, 
advised him to tell the truth and consider his 
family : — Held, that such admonition was no 
ground for excluding a confession made an hour 
afterwards to the constable in prison. Bex v. 
Boio, B. &:B. 153. 

The confession of a girl fifteen years old, occa- 
sioned by many applications by the .prosecutor’s 
relations and neighbours, aniounting to threats 
and promises, is not receivable. Bex v. Simmon, 

1 M. C. C.410. 

So a confession obtained from a servant through 
hopes and threats held out by the wife of the 
master and prosecutor, is inadmissible. Bex v. 
UgjeJmrch, ! M. G. C. 465. 

The wife of a person in whose house an offence 
is committed, such person not being prosecutor, 
nor engaged in the apprehension, prosecution or 
examination of the offender, and the offence not 
being in any way connected with the manage- 
ment of the house, is not a person in authority 
within the rule which excludes confessions. 
Beg. V. Moore, 2 Den. 0. 0. 522 ; 3 Car. & K. 
153 ; 21 L. J., M. C. 199 ; 16 Jur. 621 ; 5 Cox, 
C. C. 555. 

A solicitor engaged in the investigation of a 
crime, for the purpose of getting up a prosecution, 
is a person clothed with authority to offer an 
inducement. Beg. y. Croydon, 2 Cox, C. C. 67. 

A daughter of the prosecutor (the prisoner’s 
master), but who did not live with her father, 
and was not the prisoner’s mistress, whilst she 
had temporary charge of the prisoner, who had 
been previously taken into custody, said to him, 

“ I am sorry for you ; you ought to have known 
better. Tell me the truth, whether you did it or 
no. Do not run your soul into more sin, but tell 
the truth ; ” when the prisoner made a full con- 
fession : — ^Held, that the confession was not made 
to a person in authority, and wms therefore 
admissible. Beg. v. Sleeman, Dears. C. C. 249 ; 

2 C. L. R. 129 ; 23 L. J., M. C. 19 ; 17 Jur. 
1082 ; 2 W. R. 97 ; 6 Cox, C. C. 245. 

On an indictment for stealing the goods of two 
persons in partnership, a confession made after 
an inducement to confess has been held out in 
their absence by the wife of one of them, who 
assisted in the management of their business, is 
inadmissible. Beg. v. W'ar7'ingJiam, 2 Den. G. 
0. 447, n. ; 15 Jur. 318. 

A man and a woman being apprehended on a 
charge of murder, another woman, who had the 
female prisoner in custody, told her that she “ had 
better tell the truth, or it would lie upon her, and 
the man would go free ” : — Held, that a declara- 
tion of the female prisoner made to this woman 
afterwards was not receivable. Bex v. Bmcli, 5 
Car. & P. 359. 

A female, in custody on a charge of murder, 
desiring to go to the water-closet, was sent there 
by the police with a woman, who was impliedly 
authorised to prevent her escape. When alone 
together in the closet, the woman, an acquaint- 
ance of the prisoner, alluding to the crime said, 
“ How came you to do it ? ” whereupon she made 
a statement in the nature of a confession : — 
Held, that the statement was not induced by 
any hope or fear caused by a person in authority, 
and was, therefore, admissible against her. Beg. 
V. Verno7i, 12 Cox, 0. C, 153. 

A woman in custody, on a charge of murder, 
was, on arriving at the gaol, placed m a room 
alone with E., in order to be searched. E. was 
employed as searcher of female prisoners ; but, 












except in that capacity, had no other duties or 
authority in the gaol. Whilst the usual search 
was being made, the prisoner said, 1 shall be 
hung, I shall be sure to be hung” ; anti shortly 
afterwards, “ If I tell the truth, shall I be hung ?” 
E., in order to soothe the piisoner, replied, “ No, 
nonsense, you will not be hung ; who told you 
so?” — Held, that a statement of the prisoner 
made to E. immediately afterwards was not 
receivable. Rrg. v. Windsor, 4 F. & F. 360. 


By Fersons without Authority.] — If a person, 
not in office or in authoiity, holds out to an 
accused party an inducement to confess, this 
will not exclude a confession made to that 
peison. Ihg. v. Taylor, 8 Car. & P. 733. 

There is a difPer'ence of opinion among the 
judges, whether a confession made to a peison 
who has no authoi ity, after an inducement held 
out by that peison. is receivable. Bex v. Spencer, 
7Car.&P 776. 

The confession of a prisoner is evidence, 
although pi eviously to it an inducement to con- 
fess had been held out by another peison, if that 
person had no authoiity to do so. Bex v. Gihlons, 
1 Car. & P. 97. 

So a confession by a prisoner to a constable, 
who had held out no inducement, is evidence, 
although an inducement had been pi eviously 
held out by a person m no office or authority. 
Bex It. Tijhr, 1 Cai. & F. 129. 

Any person’s telling a piisoner that it will be 
better for him to confess, will exclude a confes- 
sion made to that person, although that person j 
was not in any authority, as prosecutor, constable, * 
or the like. Bex v. Bunn, 4 Car. & P. 543. S. P., 
Bexy, SlmigJiter, 4 Car. & P. 541. ‘ 


Authority supposed to Exist.] — Semhle, 

a confession is admissible that is induced by the 
promise of a person not in fact having authority 
to show favour to the accused, though the prisoner, 
from his knowledge of the promiser’s position, 
may reasonably suppose be has such authority. 
Beg. Y. Bremin, 6 Cox, 0. 0. 530. 


Person in Authority not Dissenting from In- 
ducement held out hy Another.] — A manied 
woman was apprehended on a charge of felony, 
and her husband, in the presence of a constable, 
held out an inducement to her to confess. 
She then made a statement : — Held, that it was 
not receivable, as an inducement held out in the 
presence of the constable was the same in effect 
as if it had been held out by him. Beg. v. 
ZmgJier, 2 Gar. & K. 225; 2 Cox,,C. C. 134'. S. 
P., Bex V. JPountney, 7 Car. & P. 302. 

The prosecutor and a policeman went into a 
room in the house of one of the prisoners, in 
which were assembled the two prisoners and W. 
The policeman then charged one of the prisoners 
and W. with stealing the prosecutor’s hops, and 
the other prisoner with feloniously receiving 
them. W. then said, “ Well, John, you had 
better tell Mr. Walker” (the prosecutor) “the 
truth.” Neither the prosecutor nor the police- 
man dissented from or remarked upon this advice, 
but the prisoner John thereupon made a state- 
ment amounting to a confession ; and subse- 
quently, whilst being conveyed to prison, of his 
own accord made a further statement : — Held, 
that the statements were admissible. Beg. v. 
Parlor, L. & C. 42 ; 30 L. J., M. C. 144 ; 7 Jur. 

586 ; 4 L. T. 451 ; 9 W. E. 699 ; 8 Cox, 0. 

o, 

Aeonlession made by a prisoner at the request 


of his uncle in the audience of, and according to 
the advice of a police sergeant, is not admissible 
in evidence. Beg. v. Jones, 49 J. P. 728. 

Where the bouse of Mr. L. had been on fire, 
and the prisoner, a female servant there, was sent 
for into the parlour,^ where Mr. W., a person not 
in authority, in the presence of Mrs. L., held out 
an inducement to the prisoner to confess respect- 
ing the fire, Mrs. L, expiessing no dissent :■ — Held, 
that a confession made after this was not receiv- 
able, as the inducement must be taken as if it had 
been held out by Mrs. L., who was a person in 
authority over the prisoner. Beg. v. Taylor, S 
Car. & P. 733. 

Upon the trial of an indictment for an un- 
natural crime with a maie, one of the witnesses, 
m the presence of T., the owner of the mare, 
threatened to give the piisoner in charge to the 
police if he did not tell what business he had in 
T.’s stable, where the mar e was. At that moment 
the charge had not been made known to the 
prisoner, but was immediately aftei wards, and 
then he confessed : — Held, that this confession 
was inadmissible, having been made under the 
influence of a threat held out to him in the 
presence of one who, being the owner of the 
mare, was likely to prosecute for the offence. 

! Beg. V. Lnclihurst, Dears. C. C. 245 ; 2 C. L. R. 
129 ; 23 L. J., M. C. 18 ; 17 Jur. 1082 ; 2 W. R. 
97 ; 6 Cox, C. C. 243. 

A statement made by one of two piisoners to 
the other, after an inducement suggested by that 
other in the presence of the constable in whose 
custody they aie, and uiicontradicted by the con- 
stable, IS inadmissible. Beg. v. MiUen, 3 Cox, 
C. C. 507. 


Confession relating to another Offence.] — A 

servant was charged with attempting to set fire 
to her master’s house. It was proved that the 
fuiniture in two of the bed-iooms was on fire, 
and a spoon and other articles were found in the 
sucker of the pump. The master told the 
prisoner that if she did not tell the truth about 
the things found in the pump, he would send for 
the constable to take her, but ho said nothing to 
her respecting the fire : — Held, that this was 
such an inducement to confess as would render 
madmibsible any statement that the prisoner 
made respecting the fire, as the whole vas to be 
considered as one transaction. Beg. v. Hearn. 
Car. & M. 109. 

A. was indicted for stealing a shilling which 
had been previously markbd and put into a tiU. 
A constable found the shilling in his possession, 
and asked him if he had any more money about 
him. The prisoner pioduccd some half-crowns, 
and then made a statement : — Held, that this 
statement was not receivable, on the ground that 
it related to another and distinct felony. Beg. v. 
Bntler, 2 Car. & K. 221. 


Inducement to one Prisoner — Confession by 
Another.]— An inducement or a threat offered 
by a master to one of two apprentices jointly 
accused of larceny will not. though offered in the 
presence of the other, preclude the reception in 
evidence of a confession immediately made by 
the other. Beg. v, JaooU, 4 Cox, C. b. 54. 


Statement of one Prisoner read and ac- 
knowledged by her in fellow Prisoner’s Presence 
Pellow Prisoner’s Confession thereupon.] 

Where one of two prisoners in custody on a 
charge against them jointly has voluntarily miid^ 
and signed a statement hnplicating the o%er 
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and such statement is read over to the prisoner 
implicated, and the latter, after being cautioned, 
makes a confession, which is taken down m 
writing, and signs it when so written, the state- 
ment of the one prisoner and the admission of 
the other may be given in evidence on the trial 
of the latter. i%. v. Wnt, 18 Cox, C. C. 374. 


Confession obtained by Fraud.] —Where a 
pn^'oner in a gaol on a charge of felony asked 
the turnke}” of the gaol to put a letter in the post 
for him, and aftci his promising to do so the 
prisoner gave him a letter addiessed to his father, 
and the tuinkey, instead of jmtting it into the 
post, transmitted it to the prosecutor Held, 
that the letter was admissible against the 
prisoner, notwithstanding the manner in which 
it was obtained. Ji*rx v. iJeirnuifoiL 2 Car. & 1\ 
418. 

A siatement, niade by a piisoner when he is 
drunk, is recsuvable in e\idciice ; and smnble, 
that if a <*onsta])le gave him Inpior to make him 
so, in the hope of Ins saving something, that will 
not render his statement inadmissi})le"but it will 
be matter of ob^eivatioii for the pidge in Ins 
feumnniig up. AVa* v. 7 Cai. ck P. 187. 


When Inducement continues and renders 
subsequent Confession Inadmissible.]— A secuiid 
confession made under the same infiiience as the 
fiist is not lecf ivable. AV.rv 2 Lewm, 

C. C. 122. S. P., i/cy. V. 2 LeiMii, 

e. (M23. 

The committing magistrate tfild a prisoner 
that he \\ ouid do all that he coultl for him if he 
would make a ilisclosuie : after this, the piisonei 
made a statement to the tuuikey of the prison, 
who held out no inducement to" the }>risoner to 
confess : — Held, that what the prisoner said to 
the turnkey could not be i ecei\ ed, moi e especially 
as the turnkey had not given the piisonei any 
caution. Hi if v . {[topt )% :> (.\\\ KV 535. 

A girl, accused of poisoning, was told by her 
mistiess that, if she did not tell all about it" that 
night, a constable would be sent foi m the moin- 
ing to take her befetre a inagistiate ; she then 
made a statement, which was liehl to be not 
admissilile. Next day a constable was smit for, 
and as he was taking her to tlie magistiate, she 
said something to him, he having held out no 
indiieement to her to do so '—Held, that this was 
receivable, as the former inducement ceased on 
her being put into the hands of the constable, 
Jifx V. Jiiehar(i,s\ 5 Car. A. P. 318. 

A female servant being suspected of stealing 
money, her misircss, on a Monday, told hei that 
she would forgive lier if she told ‘the 4 ruth. On 
the Tuesilay she was taken befoie a magistiate, 
and was discharge 1, no one appearing against 
her. On the Wednesday the superintendent of 
police went with her mistress to the Bridewell, 
and told her in the piesence of her mistress that 
she “ was not bound to say anything unlebs she 
liked, and that if she had anything to say her 
mistress would hear her ; ” but the superinten- 
dent, not knowing that her mistress had promised 
to forgive iier, ihd not tell her that if she made 
a statement it might be given m evidence against 
her. The prisoner made a statement ^Held, 
that this statement was not receivable, as the 
promise of ^the mistress must be considered as 
Still operating on the prisoners mind at the 
of the statement, but that, if the mistress 
1^ then prront, it might have been 


I#. Li 


Admissions by a prisoner, elicited by questions 
of a police officei, with an admonition to tell all 
she knew, are inadmisMble. But a subsequent 
statement by the prisoner to another officer is not 
necessaiily so far under the same influence as to 
exclude it. ifey. v. Cherrfton, 2 F. k F\ 833. 

A female seivant was questioned by the mother 
of a child who had been found dead in a ditch ; 
and she was asketl whether she had anything to 
do with its disappearance ; upon which she 
cried, and said, ‘‘If you won’t send fox the police 
I will tell the truth,” wheieupon her mistress re- 
plied, I will not hint you if you tell the truth ; 
you will ba much happier if you tell tlie truth ; ” 
and she piomised not to send for the police; 
wheieupon the piisoner made a confession, which 
upon the trial was rejected as being made under 
an inducement It further ap}>caied that shortly 
after this confession, the mistress sent fora neigh- 
boui and informed him of the confession, where- 
upon he had an inteiview alone with the prisoner, 
and asked her questions upon the subiect, but he 
held out no inducement, and she then made a 
similar confession Held, that the second con- 
fession was so connected under the circumstances 
with the first, that it was inadmissible. 2hq, v. 

34 L. T. 400 ; 13 Cox, G. C. 209. 

The prosecutor, in the piesence of the constable, 
said to the inisoncr, ‘‘ It will be bettei for you to- 
te] 1 the tiutli, as it will save the shame of a 
search -wan ant in your house.” The statement 
was 1 ejected. The constable then took the 
piisonci into a loft, and, in the ab'-.ence of the- 
prosecutor, the pnsonei made a statement. The 
evidence w.as rejected. Half-an-liour after, the 
constable took the piisonei to the station-house, 
and on the way cautioned him not to say any- 
thing, after which he made a statement : — Held, 
to be inadmissible, as the inducement was still 
opeiatmg. ifey. /W/zer, 3 Cox, 0. 0. 57. 

A statement made after an inducement, may 
be rendeied admissible if it is subsequently re- 
cognised and confirmed by the prisoner ‘after 
being cautioned. ZiVy. v. A/arwer, 1 (’ox, 0. C. 
3G4. See JAy. v. JJafe, 11 Cox, C. C. 

A constable held out an iu<lucenient to the 
prisoner at 10 a.iii. ; attei fi p.m. the prisoner 
made a conlession to another constable who had 
pieviously cautioned Inm Held, inadmissible. 
iiVy. V. Jh>Jicrf(/, 13 Cox, C. 0. 23, 24. 


Previous Caution or Warning by Magistrates.] 
— The 11 A 12 Viet. c. 12, s. IS, whudi retpiiies a 
caution to be given by the magistiate to the 
prisoner, applies only to the concluding pioceed- 
mgs of the examination ; and, thertdore, a 
voluntary statement made by a piisoner in the 
course of an examination before a magistrate, 
and before all the witnesses have been examined, 
IS admissible at the trial, although no caution 
has been given by the magistrate. Jipq. v, 
Stnpj), Bears. 0. C. G4B ; 25 h. J., IL C. 101) ; 2 
Jur. (isr.s.') 452 ; 4 W. K. 4S9 ; 7 Cox, C. C, 97. 

But a material obseivation thus interposed by 
the piisoner should be taken down, and if it is 
not the judge at the trail will not allow evulence 
of it to be given. lieg. v. Wellpr, 2 Car. k K. 
223. 

On an examination on a charge of felony 
before a magistrate, the prisoner was askal if 
he wished to put any question to a witness 
against him. Instead of asking anything, he 
made a stotement, which was written down on 
the depositions, but not signet! by the prisoner, 
who hM received no caution : — ^HeM, that 
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statement was not evidence per se, but that any- 
one who heard the prisoner make it might give 
evidence of it, refreshing his memory from what 
was thus written down, but in such a case a 
prisoner ought to be told that that was not the 
proper time for him to make a statement. Meg, 
V. WaUon,$ Gar. &-K. 111. 

A statement made by a prisoner before a com- 
mitting magistrate, and signed by the prisoner 
and the magistrate, if taken in the form pre- 
tscribed in the schedule to 11 & 12 Viet. c. 42, is 
admissible in evidence against him at his trial at 
common law, J^eg. v. Sanst07)te^ 1 Ben. 0. 0. 
645 ; 4 ISfew Scss. Gas. 152 ; T. & M. 260 ; 3 Car. 
& K. 332 ; 19 L. J,, M. 0. 143 ; 14 Jur. 466 ; 4 
Cox, C. 0. 203. 

It will be prudent for justices always to give 
the prisoner the second caution as well as the 
first. Ih. 

After taking the examination of the witnesses 
on a charge of felony against the prisoner, the 
magistrate cautioned the prisoner in the language 
prescribed by 11 & 12 Viet. c. 42, s. 18, but did 
not, as the proviso to that section requires, tell 
the prisoner he had nothing to hope from any 
promise of favour or to fear from any threat. 
The prisoner then made a statement, which was 
taken down, but was not signed by him or the 
magistrate. The prisoner, alter a remand, being- 
brought again before the magistrate, some 
-questions were put to the witnesses by the 
prisoner’s attorney, who then objected to the 
statement being treated as the prisoner’s state- 
ment, as an addition had been made to the 
evidence, and the prisoner being then asked if 
he wished to make any statement, declined doing 
so : — Held, that the prisoner’s statement was 
admissible as evidence against him at his trial. 
Meg. V. Mont?, 4 New Sess. Gas. 143 ; T. &: M. 
242 ; 1 Ben. C. 0. 517 ; 3 Car. & K. 337 ; 19 L. J., 
M. 0. 138 ; 14 Jur. 399 ; 4 Cox, C. C. 231. 

A statement made by a prisoner before a 
magistrate, not signed either by the magistrate 
or the prisoner, is not excluded as evidence 
because the magistrate omits to inform him that 
he has nothing to hope or to fear from either 
promise or threat. Ib. 

Semble, that before a statement made by a 
prisoner in the piesence of, and duly signed by 
the committing magistrate, can be received in 
evidence against him, proof must be given that 
he was cautioned in the manner provided by 11 
& 12 Viet. c. 42, s. 18, dehors any declaration to 
that effect contained in the caption of tiie state- 
ment itself. Meg. v. JMhjson^ 2 Car. & K. 769. 

When a prisoner is willing to make a state- 
ment, it is the duty of magistrates to receive it ; 
but magistrates, before they do so, ought entirely 
to get rid of any impression that may have 
before been on the prisoner’s mind, that the 
statement may be used for his own benefit ; and 
the prisoner ought also to be told, that what he 
thinks fit to say will be taken down, and may be 
used against him on his trial. Meg. v. Arnold, 

^ Car. & F. 621. 

A prisoner ought to he told by the magistrate 
that if he makes any statement it may be used 
as evidence against him, and that he must not 
expect any favour if he confesses ; but the 
magistrate ought not to dissuade him from con- 
fessing- Mess V. Green, 6 Oar. & F. 312. 

Wh^re a person, who made a confession to a 
constable in consequence of a promise held out, 
was taken before a magistrate, who, kpnowing 
what? bad t^ken place, cautioned the Jirison^ 


against making any confession before him, but 
the prisoner, notwithstanding, did make a con- 
fession to the magistrate : — Held, that this 
second confession was receivable on the trial of 
the prisoner, though it did not appear that the 
magistrate told the prisoner that his first con- 
fession would have no effect, and he tlicrcfore 
might have acted under an impression that, 
having once acknowledged his guilt, it was too 
late to retract. Mese v. ILovefi, 6 Car. k F. 404. 

Made in Answer to Questions — Examination 
before Magistrates.] — An examination of a 
prisoner charged with a felony taken without 
threat or promise, by questions put by the 
magistrate, is notwit listanding admissible. Me,c 
V. A7Zm‘, R. k M. 432. S. P., Mex v. Bartlett, 7 
Gar. k F. 832 ; Mex v. Mrrrenm, 2 Htark. 366. 
Contra, Meg. v. Pettit, 4 Cox, C. C. 164. 


Interrogations by Follce.]— The practice 

of questioning prisoners by policemen, an< I thus 
extracting confessions from them, though it does 
not render the evidence so obtained inadmissible, 
is one which is strongly reprehensible, and which 
ought not to be permitted. Meg. v. Mieli, 3 F. k 
F. 822. 

An answer by a prisoner after his arrest, to a 
question asked by a policeman, is inadmissible. 
Meg. V, Bodkin, 9 Cox, C. C. 403. 

A policeman ought not, in general, to question 
prisoners who are in his custotly ; but if he does, 
the interrogation ought not to be confined to 
questions calculated to compromise the party. 
Meg. V. Stokes, 17 Jur. 192. 

<\., suspected of having committed felony, was 
followed and stopped by a constable in plain 
clothes. ’I’he constable having told J. what he 
was, and that she (J.) was charged with felony, 
proceeded to put several questions to her relative 
to a parcel in her hand, which contained the 
goods supposed to have been stolen. At the 
time he asked the questions the constable had 
not told J. that she was under arrest, but he 
would not let her go. He did not expressly 
hold out any threat or inducement to J., nor 
did he, before she answered him, give her any 
caution. J. having answered the questions, the 
constable then told her she was not bound to say 
anything that would criminate herself, and said 
he should bring her to the police office : — Held, 
that the conversation between J. and the constable 
was receivable in evidence. Meg. v. Joh7iston, 
15 Ir. C. L. R. 60. 

Where there is no clear evidence of an offence 
having been committed, a police officer is not 
justified, in consequence of mere rumours in a 
neighbourhood, in putting searching questions to 
a person for the purpose of eliciting the proof of 
a crime, as well as of that person’s connection 
with it. Meg. v. Berrlman, 6 Cox, C. C. 388. 

A confession obtained without threat or promise 
from a hoy fourteen years old, by questions put 
by a police officer in whose custody the boy was 
on a charge of felony, and when he had had no 
food for nearly a whole day, is rightly received. 
Mex V. Thornton, 1 M. 0. 0. 27, 

Admissions by a prisoner, elicited by questions 
of a police officer, with an admonition to tell all 
she knew, are inadmissible. Meg. v. Chemtton, 
2F. &F. 833. 

There is no rule excluding admissions made by 
a prisoner in answer to questions put by a pbRoe- 
mm A fortiori, wkfefi tke aeetis^d k# not been 
actually faken intOfOn^o#- 

A.‘ Hi kills' 
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L. Smith, X, ia Beg, v. Gaom (16 Cox, 0. 0. 
'656) not followed. Meg, v. Bi'aeliGnhutnL 17 
Cox, C. 628. 

On the arrest o! a prisoner, a constable has no 
ri|?lifc to ask questions, and if the prisoner 
answers, the answers are not admissible against 
him. If a third party makes a statement which 
is taken down in writing, and read over by a 
constable to a prisoner, neither it nor the con- 
versation iiulueeti by it are admissible in evidence, 
because it is an attempt by the constable to 
manufacture evidence, and that he h is no right 
to do. Meg, v. 17 Cox, C. (J. 689. 

Brevions Warning by Police.]— A state- 
ment of a prisoner is mlmissiblo, although he has 
previously biaui told that whatever he said 
‘‘wtmld be usid against him.” /f/y/. v. Phamherft, 
$ Cox, i\ i\ 92, 8. r., Meg. v. AttwoiHl^ 5 Cox, 

G. C. 322. (kmtra, Jleg, v. Fxeleg, 1 Cox, C. C. 
76 ; Muj, V. 7/,//7v.y, 1 Cox. C. C.*i96. 

Tlunigh there may be cases in which it will be 
proper, yet, as a general rule, it is better that a 
policeman should not (|uestiou a prisoner in his 
custody, without cautioning him that his answers 
will be evidence against him. Meg. v. iu/v*. 8 
C<ir. & P. 177. 

Where a police constable, who apprehended 
the prisoner, having told him the nature of the 
charge, said ‘‘he need not say anything to 
criminate hunself ; what he did say would be 
taken down and used as evidence against him 
and the prisoner thereiqion made a confession : — 
Held, receivable. Meg. v. B/ilirg, 2 Den. C. C. 
460 ; 21 L. J., M. 0. 180 ; 16 Jur. 599 ; o Cox, 
C. C. 528. Overruling Meg. v. Brew, 8 Gar. ^ P. 
140. 

A constable ought not to caution a prisoner 
not to say anything. A constable is not to lead 
a prisoner to say anything ; but if a piisoner 
chooscs to say something, it is the duty of the 
constable to hear what it is he has to say. Meg. 
V. /V/c.sA 2 Cox, C. C. 878. 

When a priso ler is about to make a confe■^sion 
to a { onstable, be need not be cautioned by the 
latter as to the consequences of his so duiii'^ 
Beg. v. 1 Cox, C, C. 75. 8. P., Beg. v. 

BleHnmfi, 1 Cox, C. C, 27. 


him a guinea and a 5/. note, which he gave up to 
the prosecutor as the guinea and one of the notes 
that had been stolen from him. B/u^ v, GriMn. 
ii. k K. 152. ’ 

When a prisoner’s confession had been rejected, 
the judge would not allow a witness to be asked 
whether in consequence of the confession, he did 
a particular thing. Beg. v. Berrlman, 6 Cox, 

0. a 888. 

Where anything is found in consequence of a 
siatemont made by a prisoner, under circum- 
stances which preclude its being given generally 
in evidence, such part of it as relates to the thing 
found in consequence is receivable, and ought to 
be proved. Beg. v. Gould, 9 Oar. k P. 3iH. 

If a confession is impioperly obtained, it is a 
ground for excluding evidence of the confession, 
and of any act done by the prisoner in consc- 
(pience towar Is discovering the property, unless 
the property is actually discovered thereby. Bo'e 
V. Jenklm, K. k li. 492. 

Confession, when Sufficient to Support Con- 
viction.] — -A prisoner’s confession is sufficient 
ground for a conviction, although there is no 
other proof of his having committed the offence, 
or of tlie offience having been committed, if that 
c<'>nfe''Siou was in consetpience of a charge against 
the piisoner. Bex v. Bid ridge, It. k R. 440. 
8. P., Mt\G V. Fitflttwr, 11. k R. 481. 

The confession of a prisoner before a magis- 
trate is a sufficient ground to warrant a conviction, 
although there is no positive proof aliunde that 
the olfeiice was committed, Me^o v. Uliite, R. k 
R. 508. 8. P., Be,r v. Tqipet, R. k R. 509. 

The prisoner was convicted of a rape upon the 
prosecutrix, who was an appaient idiot. 8he 
proved the act done, and said that it was wrong, 
but that she said nothing to the prisoner, and 
that she did nor do anything to him, and that she 
did not like to hurt nobody. The constable told 
the prisoner that he was charged with committing 
a rape upon the prosecutrix and against her will. 
The prisoner, in answer to that, said, “ Yes, I did; 
and I m very sorry for it : ” — Held, that there 
was evidence to sustain the conviction. Meg. v. 
Prmv/, 17 L. T. 295 ; 16 W. R. 142 ; 10 Cox, 0. 
0. 685. 
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A prisoner was told not to say anything to 
prejudice himself, as what he said would be 
taken down imd use<l for him or against him at his 
trial : — Htdd, an inducement, and the statement 
inadmissible. Ueg. v. Brew, 8 Oar. k P. 140. 

Confession of Principal— Accessory.]— Onlm 
indictment against an accessory, a confession by 
the principal is not admissible to prove the guilt 
of the principal. B>ex v. Turner, 1 M. C. G.' 847. 

b, other Points relating: to Confessions. 

Confession Inadmissible — ^Pacts resulting from, 
may be given in Evidence.] — Confessions, ob- 
tained in consequence of promises or threats, 
cannot be ^ven in evidence ; hut evidence of 
facts resulting from such inadmissible confes- 
sions may be received. Mex v. Warwiehsliall, 1 
Leach, 0. C. 268 ; 2 East, P. C. 658. S. P., Mex 
v. Mo$ey, 1 Leach, 0. 0. 265, n. ; and Meg. v. 
Imtkeam, 30 L. J., Q. B. 205 ; 8 Cox, C. 0. 498. 

Where a prisoner was charged with stealing a 
and two promissory notes, and the prose- 
cutor told him that it would be better for him to 
confess : — Held, that after this admonition, the 
prosecutor might prove that the prisoner brought i 
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Where a laiowledge of any fact is obtained by 
means of a confessiun which cannot be received, 
the party should be acquitted ; unless the fact 
wouhl be sufficient to warrant a conviction with- 
out any confession leading to it. Box v, Ilarrey, 
2 East, P. 0. 658. 

A voluntary confession which eaters into 
minute details of a crime, and states that the 
prisoner was one of the party concerned in its 
commission, is evidence to go to a jury when the 
corpus delicti is proved by evidence aliunde, 
although the witness proving such corpus delicti 
swears that the priboaer was not of the party 
engaged in the commission of the crime, B,eg. v. 
Sutcliffe, 4 Cox, C. C. 270. 

Proof of Circumstances before Reception.] — 

In order that a confession may be admivssible in 
evidence, the onus lies upon the prosecution to 
prove that it was free and voluntary. Where an 
inducement to make a statement is held out to 
the prisoner by a person in authority, the prose- 
cution must show clearly that the inducement 
has been removed before the confession is made. 
B>eg. v. Thompson, 62 L. J., M. C. 98 ; [1898] 2 
Q. B. 12 ; 5 B. 392 ; 69 L. T. 22 ; 41 W. li m ; 
17 Oox,G. 0. 641; 57 J. P. 812. 
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A person charged with murder made a confes- 
sion before the coroner. It appeared that, before 
he made this confession, B., who was both a 
clergyman and a magistrate, had had an interview 
with him : — Held, that the piosecutors were not 
bound to call B. before they put in the confession, 
but that it would be fair for them to do so ; and 
if the prosecutors did not call B., the prisoner 
might call him before the confession was read, to 
prove that some inducement was held out. Rex 
Y. CleweSj i Car. & B. 221. 

A prisoner was in the custody of A., a con- 
stable ; B., another constable, coming into the 
room, A. left it, and the prisoner immediately- 
made a confession to B. : — Held, that if the pri- 
soner was in custody as an accused party, A. must 
be called to prove that he had held out no in- 
ducement to the prisoner to confess, before the 
confession made to B. is receivable; but if it 
appears that the prisoner was not then in custody 
on any charge, but merely detained as an un- 
willing witness, it will not be necessary to call 
A. Rex V. SwatTtins^ 4 Car. & P. 548. 

In order to render a confession by a prisoner 
admissible, the prosecution must show affirma- 
tively, to the satisfaction of the judge, that it has 
not been made under the influence of an impro- 
per Inducement ; if this appears doubtful on the 
evidence the confession ought to be rejected. 
Re^. V. Warrinqlimn^ 2 Den. C. C. 447, n. ; 15 
Jur. 318. 

At the trial of a servant for attempting to 
poison her mistress, a medical man having denied 
that he had held out any inducement to the pri- 
soner to confess, gave evidence of a confession, 
without which the prisoner could not have been 
convicted. Evidence was then given that before 
she made her confession he had said to her, 
in the presence of her mistress, “It will be 
better for you to teU. the truth.” The medical 
man was re-called, but did not admit this, and the 
judge left the evidence, including the confession, 
to the jury, but reported, that if the evidence had 
been given in the first instance he should have 
excluded the confession : — Held, that the confes- 
sion ought to have been stiuck out, and that the 
conviction was wrong. Reg. v. Garner., 3 New 
Sess. Gas. 329 ; 1 Den. C. 0. 329 ; T. & M. 7 ; 2 
Oar. & K. 920 ; 18 L. J., M. C. 1 ; 12 Jur. 944 ; 
3 Cox, C. C. 175. S. P., Reg. v. Roswell. Car. & 
M. 684. 

To render a confession admissible, it is not so 
much material to prove to whom or when it is 
made, as it is to ascertain the mind of the person 
making it, and see whether or not it is probable 
that it was made voluntarily. Reg. v. Rue, 34 
L. T. 400 ; 13 Cox, C. C. 209. 

0. Admissions other than Confessions. 

In Private Conversations.]— What a prisoner 
is overheard to say to his wife, or even what he 
is overheard to say to himself is receivable 
against him on a charge of felony ; it is, however, 
a species of evidence to be acted on with caution, 
as it is very liable to be unintentionally misre- 
presented by the witnesses. Rex v. Simons, 6 
Car. & P. 640. 

A conversation between the prisoner and his 
mother, in which she made a statement to his 
prejudice, which he denied, is not admissible 
against him. Reg. v. Welsh, 8 F. F. 275. 

But a conversation between two persons in 
relation to the charge under investigation, made 
in the presence of the prosecutrix, but in the 


absence of the prisoner, was admitted in cross 
examination on behalf of the prisoner. Reg. v. 
Arnall, 8 Cox, C. C. 439. 

I By Wife, in Presence and Hearing of Prisoner.] 

I — What tiie wife of a person charged with felony 
says in his piesence and hearing is admissible on 
the trial. Rex v. Ravtlett, 7 Car. & P. 671. 

Before Suspicion attaches to Prisoner.] — A 

statement made by a piisoner before suspicion 
attaches to him, and before search made, m order 
to account for his possession of property, which 
he is afterwards charged with having stolen, is 
admissible as evidence for him. Reg. v. 
ham, 2 Car. & K. 550 ; 3 Cox, C. C, 430. 

A statement relating to an offence, made upon 
oath by a person not at the time under suspicion, 
is admissible against him, if he is afterwards 
charged with the commission of it. Rex v. 
TMy, 5 Oar. & P. 530. 

Statement not Denied by Prisoner.] — The 

court will not exclude a statement made in the 
prisoner’s presence by another party to a third 
person, merely because some inducement has 
been held out to that party to make it ; but very 
little weight out to be attached to the fact of 
no answer being given to such statement by the 
prisoner, as he would not know whether it would 
be better for him to be silent or not. Reg. v. 
Janhowshi. 10 Cox, 0. C. 365. 

Statements Made in Presence of Accused — ^Ad- 
missibility.] — A statement made in the presence 
of an accused person is not necessarily evidence 
against him. Unless there is either an assent 
by him to the truth of the statement or no dis- 
sent where a dissent might reasonably be ex- 
pected, such a statement is not admissible. Reg. 
V. Smith, 18 Cox, C. C. 470 ; 61 J. P. 120. 

Prisoner’s Answers to Constable’s Questions 
— Consequential Evidence.] — Where a constable 
has put questions to a prisoner, and after he has 
answered them has taken him into custody, and 
charged him, and the constable has subsequently 
investigated the truth of the answers, evidence of 
the prisoner’s answers, and of their untruthful- 
nc&s, may be admissible. The question of the 
admissibility of such matters must be determined 
with reference to the whole circumstances of the 
particular case. Reg. v. Miller, 18 Cox, C. C, 64. 

Sufficiency.]— A prisoner, indicted for stealing 
two heifers, said, “I drove away two heifers 
from ‘the World’s End Dolver’” (i.e. Fen). 
The prosecutor’s farm was called by that name, 
but he could not swear that there was not any 
other of the same name in the neighbourhood ; 
— Held, insufficient to warrant a conviction. 
Rex V. Tuffs, 6 Car. & P. 167. 

Statement Made after being Sworn.] — A. pri- 
soner before a magistrate was sworn by mistake, 
but the deposition was afterwards destroyed and 
the prisoner cautioned. After this* he made a 
statement Held, admissible. Rex v. Wehb, 4 
Car. & P. 564. 

Depositions of Prisoner taJeen in another Case.] 

— The depositions on oath of a witness 1^'^y 
taken are evidence against him, shqnld be 
subsequently Med on ^ orintinal phiafM^ 
so piut^b of them as aohs^ta of 'bs 
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tions to which he has objected as tending to 
‘Criminate him, font which he has been improperly 
compelled to answer. The exception depends 
npon the principle “Nemo tenctur seipsum 
accnsare,” font does not apply to answers given 
without objection, which are to foe deemed 
volimtar^r. Heg. v. Coofe, 9 Moore, P. 0. Cn.s.) 
im ; 42 h X, P. a 45 ; h, K. 4 P. C. 599 ; 29 
L. T. Ill ; 21 W. R, 553 ; 12 Cox, G. C, 557. 

Before Coroner. ] — On a trial for murder, 

the deposition on oath of the prisoner, taken 
before the coroner on the inquest held on the 
body of the deceased, is not receivable in evi- 
dence. Meg. V. Owen, 9 Car. & P. 238. 

The deposition of a prisoner at a coroner’s 
Inciuest, after a caution from the coroner, may be 
read. Meg, v. Colmer. 9 Cox, C. 0. 506. 

Upon a trial for manslaughter the prisoner’s 
deposition on oath, taken by the coroner upon 
the iiujuest, is admissible against him. Jieg. v. 
Bateman, 4 F. & F. 1064. 

When Receivable. A. was charged with 

forgery, and B. was examined on oath before the 
magistrate as a witness against A. ; after this B. ; 
was himself charged with a different forgery : — i 
Held, that the deposition of B. was evidence 
against him on his trial for the forgery, not- 
withstanding it was taken on oath. Bex v. 
Ilaiweth, 4 Gar. & P. 254. 

The examination of a person taken on oath 

a witness before commissioners of bankruptcy, 
is admissible against him on a charge of forgery, 
he having been cautioned and allowed to elect 
what questions he would answer. Reg. v. 
WJieatee, 2 Lewin, G. C. 157 ; 2 M. C. C. 4X 

On a charge of threatening to accuse of an 
infamous crime, it appeared that one prisoner 
had made a charge against the prosecutor of 
endeavouring to excite another prisoner to the 
•commission of an unnatural offence : — Held, that 
the depositions of the prisoners upon that occasion 
■were admissible against them. Beg. v. Braynell, 
4 Cox, 0. G. 401. 

When before the magistrate the prisoners were 
•separately cio^s-examiued as to their being to- 
g^ether on the day when the offence was alleged 
to have been committed, how they had been 
•occupied, &c., and their answers were so contra- 
dictory in themselves and so inconsistent with 
each other, that the magistrate dismissed the 
•charge against the then defendant, and bound 
him over to prosecute the prisoner for endeavour- 
ing to extort money by threats ; — Held, that the 
answers elicited on such cross-examination were 
not admissible. Ih. 

Several persons, one of whom was the prisoner, 
were summoned before the committing magistrate 
touching the poisoning of A. No person was 
then specifically charged with the offence. The 
prisoner was sworn, and made a statement : — 
Held, that this statement was not receivable. 
Bex Y. Lewis, 6 Car. & P. 161. 

When before the committing magistrate one of 
the pnsoners was examined as a witness against 
the other, and was afterwards charged with the 
offence : — Held, that what that prisoner said 
before the magistrate as a witness could not be 
giYen in eYidence on the trial. Rex y. Davis, 
6 Gar. & P. 177. 

Deposition of a witness taken before magis- 
tyatos allowed to be read at the trial as evidence 
gg#,in^t him, although after his evidence was 
taken the magistrates committed him for trial, ^ 


his evidence criminating himself. Beg. v. 
Chidleg, 8 Cox, C. G. 365. 

Admissibility for and against Prisoner.] — If 
the declaration of the prisoner, in which she 
asserts her innocence, is given in evidence on the 
part of the prosecution, and there is evidence of 
other statements confessing ^ilt, the judge will 
leave the whole of the confticting statements to 
the jury for their consideration ; but if there is 
in the whole case no evidence but what is com- 
patible with the assertion of innocence so given 
in evidence for the prosecution, the judge will 
direct an acquittal. Rex v. Jams, 2 Car. & P, 
629. 

If a prosecutor proves in evidence a declara- 
tion made by a prisoner, it becomes evidence for 
the prisoner as well as against him, but like all 
other evidence, the jury may give credit to one 
part of it and not to another. Bex v. Biggins, 
3 Car. & P. 603. 

If a prosecutor gives in evidence a declaration 
made by a prisoner exculpatory of himself, the 
jury is not bound to take this to be true merely 
because the prosecutor gives it in evidence ; but 
they ought to consider how far it is consistent 
with the rest of the evidence, and whether they 
believe it to be really true. Bex v. Steptoe, 4 
Car. & P. 397. 

In an indictment for highway robbery, accom- 
panied by violence, witnesses were called for the 
prisoner, to show that he had received certain 
marks of blood on his coat before the robbery : 
— Held, that it was competent to the prosecution 
to put in the prisoner’s statement before the 
magistrate, wherein he gave a different account 
of the same matter. Beg. v. White, 2 Cox, C. C. 
192. 

An incidental observation made by a prisoner 
in the course of his examination before a magis- 
trate, which is not taken down as part of the 
prisoner’s statement, is not admissible in 
evidence against him at the trial if it relates to 
any matter which formed part of the judicial 
inquiry then being conducted before the magis- 
trate. Beg. v. Carpenter, 2 Cox, C. 0. 228. 

A confession, admission, or statement, although 
extra judicial, if made by a person charged with 
a crime is sufficient without independent proof 
of the commission of the crime to sustain a con- 
viction. Where, therefore, it was a crime to 
publish with a view to promote the objects of 
an illegal association, a notice of the calling 
together of any meeting of such association, or 
of the members of it as such members, or of the 
proceedings at such meeting, and in proceedings 
before a magistrate against the proprietor and 
publisher of a newspaper, a copy of his paper, 
containing a report of proceedings at a meeting, 
together with statements which tended to show 
that the meeting was a meeting of members of 
the illegal association as such members, was put 
m evidence, and the magistrate was satisfied that 
the report and the statement were published 
with a view to promote the objects of the asso- 
ciation : — Held, that the newspaper was sufficient 
evidence against the proprietor and publisher in 
itself from which the magistrate might infer that 
such a meeting had been held, and upon which 
he would have been justified in convicting the 
defendant. Beg. v. Snllicmi, 16 Cox, G. C. 347. 

Incriminating Evidence given under Oompul- 
sion.] — ^If a witness claims the protection of the 
court, on the ground that his answer would tend 
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to criminate himpelf, and there appeals reason- 
able ground to believe that it would do so, ho is 
not compellable to answer ; and if obliged to 
answer notwithstanding, what he says must be 
considered to have been obtained by compulsion, 
and cannot be given afterwaids in evidence 
against him. }leg, v. Crarheff, 2 Cai. & K. 474 ; 

1 Den. 0. C. 236 ; 2 Cox, C. C. 448. 

Informer Eefusing to Prosecute.] — Wheie an 
informer makes a confession expecting to be le- 
ceived as queen’s evidence, the confession is 
inadmissible against him' on bis subsequently 
refusing to prosecute. lief/, v. (rilh^^ 14 W. 11. 
845 ; 11 Cox, C. C. 66. Cj), cv/a(?.s, ante, cols. 
1813, 1814. 

Admissions as to Marriage in Cases of Bigamy.] 

ante, co]. 1686. 

Admissibility of, against Pellow Prisoner.] — 
Where A. and B. weie chaiged with the joint 
commission of a felony, and A., on his examina- 
tion before a magistiate, stated, m the healing 
of B., that he and B. jointly committed such 
felony, which B. did not deny : — Pleld, that 
these circumstances weie not admissible as evi- 
dence against B. Ile,r v. Apjjlchy, 3 Stalk. 33. 

Upon the trial ot an indictment m which two 
peisons v’veie chaiged, the one, a bankrupt, with 
disposing of goods with intent to detiaud his 
cieditors, and the other, the bankrupt’s brother- 
in-law and manager, with aiding and abetting 
him therein .* — Held, that statements made by 
the bankrupt at the time he obtained the goods 
were admissible as evidence against both the 
prisoners, although such statements were made 
in the absence of the othei prisoner Held, 
also, that the jury might infer from the relation- 
ship pioved to have existed between the paities 
that the prisoner who had received the goods 
from the bankrupt, and who was therefore 
charged with aiding and abetting, was at the 
time he received such goods awaie of the fact 
that the goods had not been paid for by the 
bankrupt. lh‘g, v. Chtpph^^ 66 L. T. 124 ; 17 
Cox, 0. 0. 455 ; 56 J. P. .360. 

If two are taken befoie a magistrate on a 
charge of felony, what the first says in his state- 
ment befoie the magistiate cannot be given in 
evidence against the second, because when before 
the magistiate the second is only called upon to 
answer the statement m the depositions on oath, 
and not what any other prisoner may have said 
qn his examination. Beg. v. SwbineHon, Car. & 
M.693. 

If a witness gives evidence of a conversation 
with a prisoner, in which that prisoner says 
something implicating another prisoner, the wit- 
ness, m giving his evidence, must not omit the 
name of such other prisoner, and say “ another 
person,” but must give the conversation exactly 
as it occurred, and the judge will tell the jury 
that is not evidence against such other prisoner. 
Bex V, Eeame, 4 Oar. & P. 216. S. P., B,ex v. 
WalMy, 6 Cai. k P. 176. 

d. Proof of. 

Made before Magistrates — Confession Written 
and Signed.] —On the trial of a prisoner who 
has made before a magistrate a voluntary con- 
fession of his guilt, previously to the condnsion 
of the evidence against him, which confession it 
taken down in writing, and signed hi Ae pri- 
soner, and attested by the magistrates 


proper course is for the clerk to give evidence of 
the pnsoner’s statements, rcfieshuig his mcmoiy 
by the written paper. Bex v. Bf/i, 5 Car. & F. 
162. S. F., Beg, v. Saunome, and other cases,, 
ante, col. 1823. 

A piiboner charged with felony made a state- 
ment befoie the committing magistrate, which 
was taken down and signed by the prisoner, but 
theie was nothing on the face ot the paper to 
show that at the time the prisoner made the 
.statement he was under examination on a chaige 
of ielony . — Held, that this examination could 
not bo used as such, but that the cleik to tlie 
magistrate might state what the prisoner said, 
lining the paper to refresh Ids memory. Bex y. 
Dnrnnf^ 6 Cai. k F. 1S2 

Where apiisoners(‘iit fora magistrate to make 
a statement to him, and the magistiate took 
down the conveisation \\ hu‘h passed bet ween him 
and the prisoner, and wiote it imiaediately under 
the usual heading of a pnsmiei’s statement, and 
read this over to the piisonei’ befoie the prisoner 
signed his statement which followed it, the judge 
directed thisineraoiaiulum of the <‘onvei nation to 
he lead befoie he decided on the adirii'-siljiiity of 
the statement, instead oi the raagwtiate stating 
oially what passed between him and tiie prisoner. 
Beg, V. Dtngleg^ 1 Cai. K. 637. 

When unsigned by Prisoner.] — A magis- 
trate may give evidence oi: wlnt a piisoner said 
at examination befoie him, although much of 
what ho said was in answer to questions put by 
the magistrate, no tin eat or juomise being used, 
and althoimli the prisoner had lefuseti to sign 
the magistrate’s notes of the examination, on the 
ground that they weie an incorrect account of 
the tiansactiou. Bex v, Car. C.L. 13. 

And the magisti ate may i ef resh his memory 
from the notes. ///. 

A voluntary confession of felony made by a 
pnsoiiei on his examination befoie a magistrate,, 
and 1 educed by the magistrate into vritiiig, 
may be given in evidence on the trial, though 
the magistrate has neglected, and the prisoner 
has refused to sign it. Bex v. Lamhe^ 2 Leach, 
0. C. 552. 

A puson or charged with felony made a state- 
ment befoie the committing magistiate, which 
was taken down in wiitmg, but not signed by 
the prisoner : — Held, that the magistrate’s clerk 
might give evidence of what the prisoner said, 
using that whicli was taken down to refiesh his 
memoiy. Bex v. Breshlg^ 6 (\nr. P. 183. S. F., 
B(g. V. BbhsvJii. 3 Car. & K. Ill, and eumn. ante, 
col. 1823. 

After the examination of a prisoner before a 
magistiate in a charge of felony had been taken 
down and read over to him, and he was told that 
he might sign it or not, but he declined to do so : 
— Held, that it could not be read in evidence* 
against him. Bex v. Teliooie, 2 Btark. 483. 

— ™ By whom Proved.] — It is not necessary to* 
call either the magistrate or his clerk to prove t|ie 
due taking in writing of a prisoner’s confession. 
Bex Y, Eopes^ 7 Car. & F. 136. 

A prisoner’s statement, on his Examination be- 
fore a ma^^strate, may be given in evidence (if 
neither the magistrate nor his clerk is ih eonr*:), 
on proof by a witness who was at the eian^har 
tion of the hapdwihting Of the tnagfeffate %e 

depositions returned to the oohrt/eirti ^ Ili|, 
it wah taken dowqi m ^ ^ ■ 
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^ made a statement, which by mistake was written 

^ ‘^‘^*^‘ >. t information book, and headal “ The infor- 

iiie prosecutor proved that when the prisoner mation and complaint of K. B.” : — Held, that it 
was before the magistrate, she was (Inly cautioned was not receivable, although the mistake could 
and that she made a statement, which was taken have been explained by the magistrate’s clerk, 
down aiul ivad over to her, and to which she v. Bentley, G Car. ck P. 148. 
made iier mark, the magistmte also signing it. 

The prosecutor identified the paper by his own — ~ Addition to by Parol Evidence,]— Parol 

signature to his own disposition, ]>Ging on the evidence may be given to add to the written 
same siieet or paper : Held, that the prisoner’s examination of a prisoner taken by a magistrate, 
statement might be given in evidence without if'V v. 7{/en,s. 1 M. C. C, 338. 
examining either the magistrate or his clerk. It U not nece>sary to be clearly shown that 
Car. & jM. lOS). statements, made by a prisoner on his examina- 

W Jiere a magi^tra^e has signed the examination tioii before a magistrate, were reduced to writing, 
of a i^irlsoner under 7 Geo 4, e. (i4, in orilei to in order to excliule parol cvicience of such state- 
allow It to be reail on the trial, it is .sufficient to meat'. Itey. v. d/rfr irmi, 5 Cox, 0. 0. 306. 
prove the handwrit nig of the magist rite, and to If a prisoner, during the cxaniiiiatioii of wit- 
show that th ‘ examiii.it'ou is tliaf of the particu- nesses against him befoic the magistrate, makes 
lar ])risoner, v. Poster, 7 Car. ck it 14B. an ob-.ci v<ition, paiol evidence may be given of 
Minutes taken liy the solicitor for a prosecu- such oiiscrvation, if the magistrate’s clerk proves 
tion, on the examiiution of a piisoner before a that he only took down the evidence of the wit- 
magistrate, and by lus direction, maj'' be read in nesses and the sttitement of the prisoner, after 
evidence at the trial, though not signed either by the evidence against him was concluded. Bex 


the piisoner or the ma 


2 Leach, C, C. G37. P., 2?>a* w Beadhuey, 2 The magisti ate returned at the end of the depo- 

Leaeh, (\ C. GPJ, n. sitious against a prisoner lu a case of felony : — 

. “ The piisoner being ad\ised by his attorney, de- 

Purporting to have been Efade on Oath.] cluies tosay anvtliing.” It appeared at the' trial, 

—If a pus-oner’s examination before a magistrate that the depositions had been taken and signed 
concludes “taken and sworn befoie me,” and by the wltncsse^ on the 1 Ith of November; but 
under that is the magistiate’s signature, it is not that, on the lOfh of November, minutes had been 
receivable; and the pidge neither allow taken of the evidence, and the piisoner had made 
the magistrate’s clerk to prove that, in fact, it a statement, winch was taken down in writing 
was not &WOU1, luir will he receive parol evidence by the magistrate’s clerk Held, that this state- 
of what the prisouei said. Bc^v v. Bn'crs, 7 Car. inent might be proved on the part of the prose- 
& P. 177. ^ cation by the clerk wdio took it down ; as, what- 

^ Where a inagistiate ret inns w-ith the deposi- ever a prisoner has said is evidence, though the 
tions, that the prisoner was sivoinand made a magisti ate may have neglected his duty in not 
statement, the statement cinnot be leeeived in leturimig it wnth the depositions. Beq.r, Wil- 
evidence against him, all hough a witness states Inn, son, B Cai. ck P. GG2. 

that he was not in fact swoin. B(y.y. Ptkedey, A magistrate letuinod with the depositions 
9 Car. A P. 124. taken before him, that the prisoner said, “ I de- 

A party, who waas chaigcd w ith a murder, made ehne to say anything” -.—Held, that a witness for 
a starennml befoie the coionor at the inquest, the prosecutioii could not be allowed to give evi- 
which was i ikon down. The paper purported donee of the terms of a confession, wdiich he 
that the htatemeiit was made on oath . — Held, stated the piisonei made in the presence of the 
that, on the tiial of the paity tor murder, this magistrate, and wdiilc under examination. Bex 
statement was not icceivablc: and that paioi v. IPz/fcr, 7 Car. P. 2()7. 
evidence was not admissible to show that no oath A piistaiei being under examination before a 
in fact had been adiiiinistered to the prisoner, magistrate on a charge of felony, a statement was 


Be,e V. Thoma,^, v. Pyihhnnq, 7 Car. »fc F. 187. 


Bey. V. H heeley, 8 Car. 6: P. 230. made in his pre-.ence by the solicitor for the pro- 

» secution, which thewntiiess called to prove it said 

Contained in Depositions. ]— A statement he believed had been taken down in writing 

made by a ])risoner before the committing magis- Held, that ]->aiol evidence of the statement was 
t rates, is receivable, if it ajipeais to have been not admissible on the trial of such prisoner. Bex 
duly taken, and is transmitted wnth the v. IIoIhnyBtend, 1 Car. P. 242. 
deposition of the witnesses. Bey. v. liar eh, 4 It is to be presumed that what is stated on oath 
Cox, G, C. 147. before a magistrate is taken down in writing, and 

Btatements made by a prisoner when cross- therefore paiol evidence of such a statement is 
examining a witness before the magistrates and not receivable, unless it is first shown that it was 
reduced to writing as part of the depositions not so taken down, PhUltju v. Wtnhnru, 4 Oar. 
must be proved by the depositions ami not by iv; P. 273. S. P., Bex v. Fearshire, 1 Leach, 0. 0. 
the witness so cross-examined. Bey. v. Taylor, 202 ; Bex v. BcoU, 1 Leach, C. 0. 309. 

13 Cox, q. 0 . 77. 

Parol Evidence when nothing "Written.] 

Explanation hy Parol Evidence.] — — A. gave a mortal blow to B., his master, who 

Where, on the examination before the magistrate took out a warrant against A. for an assault, 
of persons charged with felony, the magistrates The charge of assault was heard under this 
clerk, m taking down the prisoners’ statements, warrant before Mr. D. and. another niHgistrate, 
had left a blank where either of the prisoners who summarily convicted A. of the assault, 
mentioned the name of another of the pri- What was said by A. and B. before the magis- 
the 3'^tdge at the trial would not allow trates was not taken down in writing, B, di^ ; 
mil blanks to be supplied by parol evidence. —Held, that on the trial of A. for the murder of 
V. 8 Car. & P. 605. B., Mr. B. might give evidence of what B. said. 

, 4 prfeoneT' before the committing magistrate in the presence of A. ai^ the hearing h^ore tte 
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magistrates of the charge of assault, and what 
A. said in answer to it. Bex v. JEdmiuids^ 6 Car. 
k P. lU. 

Depositions referred to may he Read.] — 

If a prisoner, when examined before a magis- 
trate, says that the deposition of F. T. is true, 
the deposition of F. T. may be read at the trial 
as a part of the prisoner’s statement, although 
F. T. has been examined at the trial as a wntne-^s 
for the prosecution. Bex v. e/b/wi, 7 Car. k P. 
321. 

Confession to Police Constable.] — If a prisoner 
makes a confession to a constable, who takes 
down what he says, and the prisoner signs it, this 
paper will be read by the officer of the court. 
Bex V. SwatMns, 4 Car. & P. 548. 

Statement of Prisoner at Coroner^s Inijuest.] 

— Written notes made by the coioner of a state- 
ment made in his presence during an inquest by 
the prisoner may be used by him at the trial, in 
order to refresh his memory as to what that 
statement was. Beg. v. Wiggins, 10 Cox, C. C. 
662. 

The reading of such notes does not entitle the 
prisoner to haye the depositions of other wit- 
nesses taken in the course of the same inquest 
read. Ih. 

Where the examination of a prisoner by a 
coroner was inadmissible on account of an irre- 
gularity in the mode of taking it, the coroner 
was allowed to give parol eAudence of what the 
prisoner said on the occasion of his examination. 
Bex V. Beed, M. k M. 403, 

2. Depositions. 
a. Form and Contents. 

Person of Weak Intellect — Question and 
. Answer.] — It would be always desirable, when a 
person of weak intellect is examined before a 
magistrate in a felony, that the magistrate’s 
clerk should take down in the depositions the 
questions put by the magistrate, and the answers 
given by the witness as to the witness’s capacity j 
to take an oath. Beg. v. Painter, 2 Car. k K. i 
319; 2 Cox, C. C, 244*. | 

Everything that is Material should be In- 
cluded.] — Everything that occurs before a magis- 
trate, on the examination of a person on a charge 
of felony, should be taken down in the deposi- 
tions, if it IS material. Beg. v. Weller, 2 Car. k 
K, 223, Bee Beg. v. Bfendg, 4 Cox, C. 0. 243. 

Where, during the examination of a witness 
before a magistrate in support of a charge of 
felony, the prisoner interposes an observation 
which is material, such observation should be 
taken down in the depositions ; and if it is not, 
the judge at the trial will not allow any evidence 
of it to be given. Jl. 

A magistrate is not bound by law to return all 
that is stated by the witnesses on a charge of 
felony, but only all that is material to the case ; 
and though, since the act allowing a prisoner a 
copy of the depositions, they ought to contain 
what was stated, that he may know what he has 
to ftnswer, there is a difference between a witness 
at the trial adding to his deposition, and his con- 
tradicting it. Bex V. Co^ensy, 7 Car. k 667. 

Mm V. 7 Car. k P. 817. 

,j 1 ffiagi^trato ought to return all that- was 
^ tlte with reject to the Aarge, 


as the object of the legislature was to enable pri- 
soners to know what they have to answer on 
their trial. Bex v. Grady, 7 Car. k P. 050. 

A., who was a witness for the prosecution, 
against B. on a charge of arson, had first been 
examined by the magistrate before any specific 
charge was made against any person, and his de- 
position taken in writing. A. was next accused 
of the offence, and his statement as a prisoner 
was also taken down by the magistrate. After 
this, B. was charged with the offence, and A. 
examined as a witness, when A.’s statement 
made at that time was taken down, B. being 
then committed for trial : — Held, that all these 
statements of A. ought to be returned to the 
judge, and not merely the statement made when 
B. was committed. Bex v. i^^imons, 6 Car. k 2. 
540. 

It is the duty of a magistrate to ret urn to the 
judge, not only the depositions of witnesses, but 
also any confession taken down as made by the 
prisoner ; and it is no excuse for not doing so, 
that the confession was wanted to be sent before 
the grand jury. Bex v. Falloivs, 5 Car. k P. 508. 
S. P., Bex v. Fuller, 7 Car. (k: P. 261). 

Not Framed to Meet Enacting Words in 
Statute.] — Magistrates should not allow <Ies[K)si- 
tions to be framed so as to moot the enacting 
words of a statute. Mills v. Collett, 6 Bing. 85 ; 
3 M. k P. 242 ; 7 L. J. (o.S.) M. C. 97 ; 31 R. R. 
355. 

Regular on Face.] — The deposition of a wit- 
ness absent from illness, to be admissible must 
be regular, and appear to have been regularly 
taken upon the fa^ thereof, and cannot be 
proved by extraneous evidence to have been 
property taken in fact. Beg. v. Miller, 4 Cox, 
0. C. 166. 

Of Marksman.] — To the deposition of a marks- 
man. the magistrates’ clerk attached the pri- 
soner’s name, so that it appeared to have been 
signed by the prisoner’s mark : — Held, that the 
deposition was properly receiveil in evidence 
against him. Beg. v. Mullen, 9 Cox, C. 0. 339. 

Caption, Form of.] — The title or caption of the 
wiitten deposition of a witness, taken before a 
committing magistrate, need state no more than 
that it is the depositioai of the witness, and that 
the examination had leference to the particular 
charge upon which the prisoner is being tried. 
Beg. V. Langridge, T. k M. 146 ; 1 Den. C. G. 
448 ; 3 New Bess. Cas. 645 ; 2 Car. k K. 975 ; 18 
L. J., M. C. 198 ; 13 Jur. 545 ; 3 Cox. 0. C. 465. 
Bee Beg. v. GuWm, 10 Cox, 0. G. 198. 

In order to make the deposition of a deceased 
witness admissible against a prisoner charged 
with felony, such deposition need not have a 
separate caption. If there is a caption at the 
head of the body of depositions taken in the 
case, that is sufficient. Beg. v. Johnson, 2 Gar. k 
K. 355. 

In felony the depositions had one caption 
which mentioned the names of all the witnesses, 
and at the end had one jurat which also con- 
tained the names of all the witnesses, and to 
which was the^ signature of the magistrate, and 
each witness signed Hs own deposition : — KAd? 
to be correct, Meg. v. Fomyt ^ Car. k, K. i 

Deposition of l>eci0^sAd^ ll^son a'tfeaoiiBd ^ 

4a eaewiaaf on (|f 
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which he has received from the prisoner, if, sub- 
sequently on the <Ieath of the injured man from 
the injuries he has received, appended to a cap- 
tion, charging the prisoner with his murder, is 
inadmissible on that charge, although it may be 
admissible as a dying declaration. lieq.Y. Clarke, 
2 F. & F. 2. ’ 

A woman having had a rape committed upon 
her by two, the next day, in distress of mind, 
cut her throat, and being likely to die, a magis- 
trate was sent for, and, in the presence of the 
;prisonem, her deposition was properly taken. 
Bhe wm told she was likely to die, and she died 
a few days afterwards. Subsequently other wit- 
nesses gave evidence against the prisoners before 
a different magistrate, and to these latter deposi- 
tions the deposition of the deceased was attached, 
without any separate caption Held, that the 
deposition of the deceased, having no caption, 
showing, on what charge it was taken, was inad- 
missible ; nor was it admissible as a dying de- 
claration, as it did not relate to the offence which 
caused the death. Jleq. v, Afewton, 1 F. & F. 
641. 

Signing by Magistrates or Coroners.]-— It is 

not necessary that each deposition should be 
signed by the jusi ice taking it ; and therefore 
where a number of depositions taken at the same 
hearing on several sheets of paper were fastened 
together and signed by the justice taking them, 
once only at the end of all the depositions in the 
form given in schedule M. to the 11 12 Viet, 

c. 42, one of these depositions will be acbnissible 
after the death of the witness making it, although 
no part of it is on the sheet signed by the 
justice. V. Parker, 39 L. J.. M. C. (50 ; 

L. li. 1 e. C. 225 ; 21 L. T. 724 ; 18 W. E. 353 ; 
11 Cox, C. C. 478. JS. P., ICo.v. Carrol, 11 Cox, 
0. C. 322. 

It was jiroved by the magistrate’s clerk, that 
the deposition of a prosecutor was taken before 
the magistrate, in the presence of the prisoner, 
who had a full opportunity of cross-examining. 
The depositit)!! was taken on the same sheet of 
paper with those of the other witnesses, and at 
the end of that last deposition were the words, 
“ ij^worn before me,” and the magistrate’s 
signature. The prosecutor had died before the 
trial : — Held, that, on the above facts being 
proved, the dei)osition was receivable on the 
trial, although the magistrate had not put liis 
signature to this particular deposition. Pea v, 
Oh'horne, 8 Oar. Ik 11 3. 

^ It is the duty of the magistrate to complete and 
sign the depositions as soon as they are taken. 
F let chef*, Ex parte, 1 Jsaw Sess. Cas. 40 ; 1 D. ic 
L. 996 ; IS L. J., M. C. 67 ; 8 Jar. 2(59, S. C, 
nom. Peg. v. L mdim Corporation, D. k M. 48(5 ; 
6 Q. B. 555. 

A magistrate must sign a deposition of a 
witness at the foot of such deposition. Peg. v. 
Miehards, 4 F. k F. 860. 

Depositions taken before the coroner on an in- 
quisition of murder, cannot be read in evidence 
on the trial of the indictment, though the de- 
ponents are dead, if they are not signed by the 
coroner, or, if signed, his handwriting cannot 
be proved. Pex v. England, 2 Leach, C. 0. 
Y70. 

A deposition had been made by a deceased 
persqn in the presence of a justice and the 
prisoner, and in expectation of death. It ap- 
peared that the several sheets of paper upon 
which the clerk ^^n•ote down the deposition had 


not been fastened together at the time the justice 
signed the last sheet, which was the only one he 
signed : — Held, that though it might not be either 
a dying declaration or a deposition, the clerk 
might give the slatement in evidence. Peg. v. 
Mann, 49 J. P. 743. 

Statement of Prisoner, when made.]-— If a 

prisoner is brought before a magistrate, his state- 
ment ought not to be taken till the evidence 
against him is gone through, and he should then 
be asked if he has anything to say in answer to 
the charge. Rex v. Fagg, 4 Car. & P. 566. 

b. Duties of Magistrates. 

What Witnesses to he Bound over.] — In a case 
of felony the committing magistrate is not 
bound to bind over all the witnesses who have 
been examined before him in support of the 
charge, but only those whose evhlence is material 
to the charge ; but it is very desirable that all 
that has been given in evidence before the 
magistrate should be transmitted to the judge. 
Peg. V. Smith, 2 Oar. k Iv. 207. 

Witnesses for prisoner.] — Where a prisoner 
charged with felony has witnesses in attendance 
at the time of the examination before the magis- 
trate, Lord Denman, C.J., recommended that 
they should bo then examined, if the prisoner 
wishes it, and if their evidence is believed, and 
answers the charge, no further proceedings need 
be taken. Anon., 2 Car. k K. 845. 

But if these witnesses contradict those for the 
prosecution in material points, the case should be 
sent to a jury, and the depositions of the prisoner’s 
witnesses should be taken, and signed by them, 
and transmitted to the judge, togdhor with the 
depositions in support of the charge. Ih. 

Completing Depositions.]— tt is the duty of 
the magistrate to coinpli‘te the depositions as 
soon as they are taken. Fleteher, Ex parte, 1 
:^7ew he^s, Cas. 40 ; I D. k L. 996 ; 13 J.. J., M. 
0. 67 : 8 Jar. 2(59. S. C., nom. Peg. v. London 
(Corporation, D. k M. 48(5 ; 5 Q. B. 555. 


c. When Admissible in Evidence. 

On another Charge against prisoner,] — A 
deposition properly taken under 11 k 12 Vi(‘t. c. 
42, befoie a magistrate, against a prisoner on a 
charge of assault, is not receivable in evidence 
against him on a trial for feloniously wounding, 
although on both (Jiarges the transact ion is the 
same, and the witness is too ill to attend the 
trial for the felony. Peg. v. Ledbetter, 3 Oar. k 
K. 108. 

Such a deposition is only receivable in evidence 
wheie the indictment is* for the same identical 
offence as that charged before the justice, and 
upon which such deposit! m was taken. Ih. 

A. was charged before a magistrate with 
wounding B. with intent to do him grievous 
bodily harm, and B.’s deposition was taken. B. 
afterwards died of the wound, and A, was indicted 
for his murder; — Held, that on the trial for 
murder the deposition might be read in evidence ; 
as although it was not on the same technical 
charge, it was taken in the same ease, and A. had 
full opportunity of cross-examination. Reg. v. 
EeeMon, Dears. 0. 0. 405 j 3 C. L. R. 82 ; 24 D. 
J., M. C, 5 ; 18 Jur. 1058 ; S W. E. 56 ; 6 Gm, 
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0. 0. 425. See Reg. v. SJilppey^ 12 Cox, C. 0. 
161. 

In order to prove malice or motive against the 
accused, the deposition of the deceased against 
him, taken before the magistrates on another 
charge, and for which he was afterwards con- 
victed, was tendered in evidence, and it was 
admitted. Reg. v. Ruchleg, 13 Cox, G. 0. 293. 

W’^hen a pei'son is charged before magistrates 
with obtaining money by false pretences and 
afterwards indicted for uttering a forged promis- 
sory note, the charges arising out of one and the 
same transaction, and being in fact identical : — 
Held, that the deposition of a witness taken at 
such hearing is admissible on the trial for utter- 
ing the forged note. Reg. v. Williams, 12 Cox, 
0 . 0 . 101 . 

The rule that the written deposition taken 
under 7 Geo. 4, c. 64, s. 3, was the evidence of 
what had keen stated by a witness before a 
magistiatc on a charge of misdemeanour, was not 
limited to the individual case, with the view to 
which the evidence was taken down, but ex- 
tended to all subsequent proceedings, civil as well 
as criminal. Zeaeh v. Sin^mn, 5 M. & W. 309 ; 

7 B. P. G. 513 ; 3 Jur. 654. 

Before Grand Jury.] — Depositions of a witness 
so ill as to be unable to travel, are admissible in 
evidence before the grand jury. Reg. v. Cleme7its, 
2 Deu. 0. G. 251 ; T. & M. 579 ; 20 L. J., M. G. 
193 ; 15 Jur. 407 ; 5 Cox, 0. C. 191. 

Proof of Illness of Witness.] — The 

deposition of a witness who has travelled to an 
assize town, but is too ill to attend court for 
examination, may be read before the grand jury, 
after the illness of the witness and the due 
taking of the deposition have been proved to the 
satisfaction of the judge. Reg. v. Wilson, 12 
Cox, C. C. 622. S. P., Req. v. Remr, 10 Cox, 
C. 0. 274. 

It is not essential that proof of the deposition 
having been duly taken should be given by the 
clerk to the committing magistrate. Ih. 

When a witness is unable to attend a trial 
through illness, his deposition may be presented 
to the grand jury without any preliminary proof 
that the witness is ill and that such deposition 
was regularly taken. In such case the grand 
jury should be told that the court permits them 
to look at the deposition, and to act upon it if 
they think proper. Req. v. Gerrans, 34 L. T. 
145 ; 13 Cox, 0. 0. 158. 

Dpon a bill of indictment being presented, the 
grand jury made an application for the deposi- 
tion of an absent witness :~Held, that the 
grand jurj’’ were entitled to peruse the deposition 
without formal proof that the witness was too 
ill to tmvel. Reg. v. Bullard, 12 Cox, C. G. 
353. 

Depositions of an absent witness are not ad- 
missible before the grand jury without medical 
evidence of his illness. Req. v. Philips, 1 F. & 
F. 105. ^ 

Eefusal of Witness to give Evidence.] — 

A mi-teria). witness refused to give any evidence 
whatever to the grand jury :^Held, that the 
grand jury could not read the deposition of such 
'5'ifeaess as evidence, to enable them to find a bid. 
'M4g\ V. Rmdh, 11 Cox, 0. C. 209. 

' * IPrlsener understanding Proceedings Tmper- 
fectIy..].~A deposition taken under 11 & 12 Viet. 


c. 42. s. 17, was admitted in evidence, though it 
appeared that the proceedings had been con- 
ducted in the English language, and that the 
prisoner and the deceased understood English 
imperfectly. Reg. v. Jones, 49 J, P. 728. 

Taken before different Magistrates from 
Magistrate committing for Trial.]— A deposition 
taken by virtue of 11 A 12 Viet. c. 42, s. 17, may 
be read in evidence against a priMUier, although 
taken before two magistrates \vho acted only 
upon that occasion, and the prisoner was after- 
wards committed for trial by another magistrate. 
Reg. V. JDe Vidtl, 9 Cox, C. C. 4. 

Must be Taken in Presence of Magistrate and 
Prisoner.] — On a charge of felony, the witnesses 
who make the depositions on wlncii the prisoner 
is committed should be examined in the prisoner’s 
presence, and he should hear all the quest i(yfis 
put and answered ; and if the magistrate’s clerk, 
before the arrival of the maeistnites and of tlie 
prisoner, examines the witnesses and takes down 
w4iat they state, and when the magistrates anti 
prisoner arrive the depositions so taken are read 
over to the witnesses in the presence of the 
magistrates and the }>risoiier, and the latter is 
asked whether he has any <piestiou to put to 
any of them, tins is wrong. Reg. v. Johnson, 2 
Car. A K. 394. 

In order to render depositions taken before a 
magistrate admissible in evidence upon the trial 
of a prisoner, they must be taken in his picsence 
and m that of the magistrate, and the prisoner 
must have an opportunity of cross-examining the 
witnesses in the presence of the magistrate. Reg, 
V. Watts, L. A C. 339 ; 33 L. J., M. C. 63 ; 9 L 
T. 453 ; 12 \Y. li. 112 ; 9 Cox, G. G. 395. 

A deposition of a deceased witness }>artly 
taken from the examination of the witness in 
the presence of the party accused on a pievious 
day, and not then read over, but read over on a 
subsequent examination of the witness in the 
presence of the party accused, the witness then 
being further examined, and cross-examined on 
behalf of the party accused, and the notes of tlie 
magistrates’ clerk of the whole being subse- 
quently fairly copied in an adjoining loom, and 
then read over to the witness in the presence of 
the party accused, and signed by the witness and 
the magistrate, is admissible. Req. v. Bates, 2 
F. A F. 317. 

The depositions of a deceased witness, though 
not taken wholly in the prisoner’s presence, are 
admissible, if the party was resworn, and the 
depositions read and signed in his presence. 
Rex V. Smith, 2 Stark, 208 ; Holt, 614 ; B. A B. 
339. See Reg. v. Walsh, 5 Cox, C. 0. 116, 

But a deposition not taken in his presence will 
be rejected. Reg. v. Bigg, 4 F. A F. 10S5. 

Taken after Kotice to Accused.]— -Q. waa 

charged on an indictment with the wilful murder 
of his wife. The injuries which resulted in her 
j death were inflicted by the prisoner on the IBth 
' December, 1867 ; she died on the 23rd December ; 
hut the prisoner was not taken into custody Ipll 
the 3rd Januaiy, 1868. On the 22nd December, 
1867 (the day before she died), she being t|ien im 
the hospital, and having been told by tW 
attendant that “ he thought there Wre little hoW^ 

never get better ; what will become of my poor 
children ? ” made a statement which was taken 
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down in writing iii the presence of the magis- 
trate. At the trial it was prcjposed on behalf of 
the prosecution to give this statement in evi- 
dence under 30 & 31 Viet. c. 35 , s. 6 :~-Held, 
that the statement could not be read in evidence 
without proof of notice having been given to 
the acctiscd before it was taken ; and that the 
statute eouhl have no operation in the case of a 
deposition taken while the accused person was 
keeping out of the way, as the notice was re- 
quired to be given to the accused before the 
taking of the statement, and not simply behjte 
the reading of it. Meg, v. Qtthjleij, 18 L. T. 

— Hotice of Intention to take.]— Section 6 
of the 30 'k. 31 Viet. c. 3.5, provides in cases of 
indictabio offences for the ttddng of the state- 
ments on oath or affirmation of persons dan- 
gerously ill and not likely to recover, and for 
the rea<ling of the same in evidence under 
ceitain eiremnstanees, “}>iovided it be proved 
to the satisfaction of the court (inter alia) tliat 
reasonable notice of the intention to take such 
statement has been served upon the person 
(whether prosecutor or accused) against whom 
it is proposed to be read in evidence : — Held, 
that the notice intended by the section is a 
notice in writing, and that such a statement 
was inadmissible against a prisoner where he had 
only oral notice of the intention to take the 
same, although he was present when the state- 
ment was made. Jie(f. v. Shurmei\ iST) L. J., M. 
(’ 153 ; 17 Q. B. D. 323 ; 55 L. T. 12G ; 31 W. R. 
656 ; 50 J. P. 743— G. C. K. 

Prisoner must have had fall Opportunity of 
Cross-Ezamining.]— When it is proved that the 
prisoner was present when the depositions of the 
deceased w'ere taken, although the law will pre- 
sume that, as he wuis present, he had a Ml 
opportunity of examining the deceased within 
11 & 12 Viet. e. 42, s. 17, evidence may nevei aie- 
less be offered to piove that he had not a full 
opportunity witliin s. 17, so as to render the 
depositKuis inadmissible, lieg. v. 12 

Cox, G. 0.21 ; S. P., lleg. v. Watts, supra. 

Before a deposition of a person who is dead, or 
so ill as not to be able to tiavel, can be read, it 
mma be proved affirmatively on the part of the 
prosecution that the deposition wuas taken in the 
presence of the accused person, and that he or 
his counsel or attorney had a full opportunity of 
cross-examining the witness. Iteq. v. Da\i, 6 
Cox, 0. C. 55. 

To give the accused a full op})ortunity within 
the meaning of the statute, the examination 
must be taken, question by question, in his 
presence, and in the presence of the magistrate, 
audit is not sufficient to lead over the statement 
of the witness, previously taken and committed 
to writing, in the absence of the magistrate. Ih. 

The accused must also be aske<l w hethcr lie has 
any question to put with reference to the state- 
ment of the individual witness. Ih. 

Hothiug should be returned as a deposition 
mless the prisoner had an opportunity of know'- 
ing what was said, and an opportunity of cross- 
examining the person making the deposition, 
v. Armld, 8 Car. & P. 621. 

The depositions taken before the magistrate 
agamst a prisoner cannot be read against him, 
where the witness has died since the examination, 
unless the depositions in cross-examination have 
been correctly taken and return^ to the court. 


Depositions taken in cross-examination, at a sub- 
sequent time to those in chief, and not signed by 
the committing magistrates, are so irregular as to 
prevent the whole depositions from being read 
against the prisoner ; and this, although both are 
proved by one of the committing magistrates to 
have been accurately taken, lleg. v. France, 2 
M. & Rob. 207. 

The examination of a witness was taken in the 
prisoner’s absence and signed by the magistrate. 
The next day the deposition was imd in the 
presence of the prisoner, and an opportunity was 
given liim for cross-examination of the witness : 
— Held, admissible on the death of the witness. 
Keg, V. ITalie, 1 Cox, 0. 0. 226. 

— Stoppage of Cross-Examination — Admis- 
sibility as Statement made in Prisoner’s pre- 
sence.] — During the taking of the deposition of 
a person daiigeiously ill under 30 & 31 Viet. e. 35, 
s. 6, before tlie iiri&uiier’s solicitor lind concluded 
his cross-examination, the witness became so ill 
that the presiding magisti ate stotiped the cross- 
examination ; — Held, that it, w^as«’not sufficient 
that the prisoner shoul I have liatl such oppor- 
tunity^ of cross-examination as the circumstances 
permitted, and that, as the prisoner had not had 
full opportunity of cross-examination, the deposi- 
tion w'as, in the absence of any pi oof that the 
prisoner was asking vaxat ions questions in order 
to defeat the statute, inadmissible in evidence ; — 
Held, also, that it was inadmissible in evidence 
as a statement made in the presence of the 
lirisoner, the ground of the admission of such 
statements in evidence being that wdiere a charge 
is made against a ])ersoii in his presence, and he 
does not deny it, the absence of denial is some 
evidence of the tinth of the charge, whereas 
w'here evidence is being formally taken, and the 
piisoiier IS represented by a solicitor, it is not to 
be expected that he will at oncb deny the state- 
ments made, and theiefoie nc. presumption arises 
from the absmice of demul. Keg. v. Mann (49 
J. P. 743) dissented tioin. lleg. v. Mitchell, 
17 Cox. C. C. 503. 

Deponent must be Sworn— Children.] — On a 
chaige pufeired undci s. 4 of the Criminal Law 
Amendment Act, 1885, for cainally knowing a 
girl under the age of thirteen years, the magis- 
trates before whom the pieliminaiymnvestigation 
took })lacc, being of opinion that the piosecutrix 
did not uiidei stand the natuie of an oath, 
received as evjtlence her unsworn statement (as 
provided ior by s, 1 of tlie act), and signed and 
retuincd her statement so made, with the deposi- 
tions, U) the ai-sizts. At the trial it w'as pi opos<‘d, 
after proving that the prosecutrix was so ill as to 
be unable to tiavel or to attemi to give evidence 
at the assives, to tender in evidence her statement 
so made before the magistrates, as being a ilepo- 
sition within the meaning of s. 17 of the 1 1 & 12 
Viet. c. 42 : — Held, that s. 1 7 of the 11 & 12 Viet, 
c, 42, only applies to depcsitions taken upon oath 
or affiimation, and that, although a false state- 
ment made under the eircumstam es of this case 
might subject the prosecutrix to a prosecution 
for perjury (as provided for by s. 4 of the 
Criminal Law Amendment Act, 1885), it was 
not a deposition “ taken as aforesaid,” i.e. on 
oath or affirmation within the meaning of s. 17 
of the 11 & 12 Viet. c. 42— so as to reiider It 
admissible as evidence in the absence of the 
prosecutrix. J%.v. Pnnnteg, 16 Cox, 0. 0. Ml. 

In an indictment for a rape, thedep<»it!on % 
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girl taken "before the committing magistrate, and 
si^ed by him, may, after her death, be read in 
evidence at the trial of the prisoner, although it 
was not signed by her, and she was under twelve 
years of age, provided she was sworn, and ap- 
peared competent to take an oath : and all the 
facts necessary to complete the crime may be 
collected from her testimony so given in evidence. 
Hex V. Flemming, 2 Leach, C. 0. 854 ; 1 East, 
P. G.440. 

Witness absent Abroad at.Time ofTrial.]— The 

fact that a witness, whose deposition has been 
taken before the committing magistrate, is at the 
time of the trial residing abroad, does not render 
such deposition admissible in evidence against 
the prisoner at the trial, under the 11 & 12 Viet, 
c. 42, s. 17. Feg, v. Dears. C. C. 612 ; 25 

L. J., M. G. 48 ; 2 Jur. (N.s.) 95 ; 4 W. E. 237 ; 
7 Gox, C. C. 55. 

Taken Abroad by British Consul— Absence of 
Witness.] — A witness whose evidence had been 
taken abroad by the British consul, under 17 & 
18 Viet. c. 104, s. 270, was the captain of a 
British sailing vessel, which was stated, after 
examination of the official records by an officer 
of the board of trade, never to have been in this 
country. When some of the witnesses lett the 
captain, he was m charge of the vessel at Bor- 
deaux, but it was not known where she was 
then bound for, or whether she had since sailed : 
— Held, that it was sufficiently proved that the 
witness was not in the United Kingdom, and his 
deposition was accordingly admitted. v. 

Andnmn, 11 Cox, 0. C. 154. iS. P., Req. v. 
Conning. 11 Cox, C. C. 134. 

Witnesses whose evidence have been duly taken 
at New York by the British consul-general, 
under 17 & 18 Vict. c. 104, s. 270 (The Merchant 
Shipping Act, 1854), were seamen of a British 
sailing vessel, which was proved by affidavits to 
he still at sea, and none of the witnesses were 
likely to be in the United Kingdom for many 
months : — Held, that the affidavits sufficiently’^ 
moved that the witnesses were out of the Uniteil 
Kingdom, their depositions were read, and the 
prisoner convicted, ling. v. Stewart, 13 Cux, 
C. G. 296, 

Semble, that depositions taken by a counsel 
abroad under 7 8 Vict. c. 112, ss. 58, 59, and 

returimd to this country, and certified under the 
consular seal to have been duly taken, are admis- 
sible under the Mercantile Marine Act, 1850 (13 
without further proot, 
although it appears from extrinsic evidence that 
the witnesses gave their evidence in a foreigp 
language, which was translated into English to 
the prisoner, and inserted in the depositions by 
the consul. Beg. v. Bmsell, 6 Cox, G. C. 60. 

In Case of Illness of Witness.]— Depositions 
01 a> witness so ill as to be unable to travel are 
admissible in evidence before the grand iury as 
jury. Beg. v. 

193 ; 15 Jhr. 407 ; 5 Gox, 0. 0. 191, S. Beg. 
y. jSeaife, 2 Den. C. 0. 281 ; 17 Q. B. 238 • 20 

*’ J?* 5 ® 0. 243. 

_ On the trial a felony, where the' prosecutor 
IS bedridden, and not likely to be able to attend 
the assizes, ins deposition, taken by the com- 
mitting magistrate in the presence of the 
prisoner, may be given in evidence. Beq. v 
Car. & M. 145 ^ 
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Unable to Travel.]— To render the de- 
position of an absent person admissible, it is not 
necessary that he should be absolutely unable to 
travel, it is sufficient if his attendance would 
place his life in jeopardy. Beg. v. I) nj, 6 Cox, 
0. 0. 55. 

When a person is charged before a magistrate 
with obtaining money by false pretenevs, and 
afterwards intlicted for uttering a forged pro- 
missory note, the charges arising out of one and 
the same transaction, and being in fact identical, 
and having had the opportunity of cross-ex- 
amination before the magistrate : — Held, that 
the deposition of a witness taken at such hearing, 
and who was afterwards unfit to travel to give 
evidence, was admissible and might lie read at 
the trial for uttering the forged note. Beg, v. 
Will lams, 12 Cox, G. C. 101. 

A witness, who had been examined before the 
committing magistrate, came to the assize town 
where the trial of the accuserl was to take 
place, and into the building where the court 
was sitting, but before thc'tiial came on re- 
turned to his home by the advice of a medical 
man, who deposed ‘that in his judgment it would 
have been highly dangerous i’or the witness to 
remain. While the tiial was going on, the wit- 
ness was on his ifay home -—Held, that the 
witness was unable to travel, within 11 & 12 
Vict. -c. 42, s. 17, and consequently that his 
depnsition before the committing magistrate, 
might be read m evidence. IBg. v. 18 

Jur. 252. 

A witness who had been examined before the 
magistrate, and whose deposition was returned, 
was, at the trial, said to be too ill to give evi- 
dence, though not too ill to be able to travel. 
The deposition was read, the court being of 
opinion that the words of the statute, “so ill as 
not to be able to travel,” were applicable to a 
case where the witness is so ill as not to be able 
to travel for the purpose of giving evidence. 
B,eg Y. Wilson, 8 Cox, G. G. 453. 

if a witness has had an attack of paialysis, 
and is unable to hear or spefik, or give evidence, 
and his physician docs not permit him to go 
about, his depositions may be read, though it 
would not endanger his life to travel, or to be 
brought into court. Beg. v. Coelihurn, Dears. & 
B. 203 ; 26 L. J., M. C. 136 ; 3 Jur. (N,s.) 447, 
570 ; 7 Gox, C. G. 265. 

. 1 Coroners.]— A deposition 
taken before a coroner on an inquest is admis- 
sible where the witness is so ill as to be unable 
to atteiid at the trial, in the same manner as a 
deposition taken before a magistrate. Beq v 
Cox. C. C. 443. S. F., Mi-g v. Moone]/', 
9 Gox, C. G. 411. 

of, by whom— What Sufficient.]— 

Where a witness is ill, and is attended by a 
surgeon, the judge at the ti’ial will not receive 
the witness’s depositions in evidence unless the 
surgeon attends at the trial to prove that the 
witness is unable to travel ,* but where a witness 
IS permanently disabled, and is not attended by 
a surgeon, other evidence that the witness is 
unable to travel may be sufficient ; but wherS 
the Witness is attended by a surgeon and a 
person proves at the trial that hh on the iSth 
March sa\v ihe wituess in bad, and that he 
appealed ill, the commirision-dav being the 2 
and the trial the 23rd, f ‘ 
proof of the illness of the 
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depobition admissible. Mea. 
K.116. 


V. BUey^ 3 Car. & I 


Upon the trial of a prisoner it was proposed 
to put in evi<lence the deposition of a witness 
absent tiirongh illness. The evidence that ho; 
was nnable to travel was that of a medical man, I 
who last saw the witness on the Monday pre-: 
vhms to the trial, wliich took place on Wednes- 
day Held, that this w'as not suhicient, and the 
depobition was i ejected, Btuu v. Bull, 12 Cox, 
C. (h31. 

In the absence of medical evidence, a de}>osi- 
tioii will not be allowed to be read. Ben. v. 
Welton^ 9 Cox, 0. C. 296, 

Delivery oE a dead child is prima facie evi- 
dence of lilnesb, and the deposition of the party 
is admissible. Bey. v. 1 F. F. 309. 

A superintendent of police, having seen a 

E ol iceman, a material witness, in bed two days 
efore the trial, and stating that he appeared ill 
and so weak that he could not get out of bed : — 
Held, that thi'», without medical evidence as to 
the natitrc of the illness, was not suiheient to 
admit the policeman’s depositions. Bey. v. 
Wilham,H, 4 F. A F. oL"). 

A witness, who had been examined before the 
magistrate, came np five miles from the country 
and gave her evidence before the grand jury. 
She went back at night anti returned in the 
morning for two days, during which bhe was 
waiting for the trial to come on. At the trial, 
on the third djiy, it was proved that she had 
been attacked that moniing with a bowel com- 
plaint, anti that when the policeman left her 
residence early on that day she was unable to 
travel : — Held, that her deposition w'as not ad- 
missible. Bey. V. 4 Cox, C. C. 442. 

SuflSciency of Proof is a Matter of Dis- 
cretion.] — It IS a question for the judge to deter- 
mine whether the proof of a witness being so ill 
as not to be able to tiavel, wdthiii the 11 .k 12 
Viet. c. 42, H. 17, is suffieient for the purpose of 
admitting his deposition before the comiiiittiiig 
magistrate. Bey. v. Bephen,wu, L. kV. 165 ; HI 
L. J., M. 0. 147 ; 8 Jiir. (K.S.) 522 ; 6 L. T. 334 ; 
10 \V. li. 516 ; 9 Cox, V. C. 156. S. Bey. v. 
Crouehe/% 3 F. k. F. 285. 

Therefoie, when a deposition was admitted 
upon evidence that the prosecutrix w’as daily 
expecting her confinement and otherwise pooily, 
and thci efore too ill to travel, the couit declineil 
to interfere with the exercise of the disci etion of 
the judge. Ib. 

Where a witness for the prosecution is soil! as 
not to be able to travel, the judge may, at his 
discretion, permit the deposition to be read. Bey. 
V. Tult, 2 F. & F. 553. 

Pregnancy.] — Pregnancy alone may be a 

ground for the admission of a deposition. Bey. 
V. OmHlfelUw^ 14 Cox, C. C, 326. 

Pregnancy may create an illness within 11 &; 
12 Viet. c. 42, 8, 17, so as to give the judge dis- 
cretionary power to admit in evidence upon a 
criminal trial the deposition of a witness duly 
taken, who owing to pregnancy is proved to be 
unable to travel. Beg. v. Wellimj^, 47 L. J., 
M. 0. 100 ; 3 Q. B. D. 426 ; 38 L. T. 652 ; 26 W. K. 
592 J 14 Cox, C. C. 105. Contra, Beg. v. Omunt, 
6 Cox, 0. 0. 466. 

Proof of Pregnancy.] — It was proposed 

to read, on the trial at the assizes, the deposition 
of a witness called before the magistrates on a 


charge of murder, absent by reason of preg- 
nancy. Evidence given by a medical man on 
February 5th, that he had last seen the witness 
on the 29th day of January, and that she then 
was daily expecting her confinement, but which 
had not yet taken place, W’as held sufficient to 
entitle the deposition to be read at the trial on 
the 5tli of February. Beq. v. Ileesom, 14 Cox, 
0. C. 40. 

Through Old Age.] — At the trial of an 

indictment it wm proposed to read the deposi- 
tion of a witness on the ground that the witness 
wms so ill as not to be able to travel. The evi- 
dence upon that point w'as as follows : — The 
medical attendant of the witness was called and 
said : “ I know M. L. She is very nervous, and 
seventy-four years of age. I think she would 
faint at the idea of coming into court, but I 
think that she could go to London to see a 
doctor without difficulty or danger. I think the 
idea of seeing so many faces wmuld be dangerous 
to her, and that she is so nervous that it might 
be dangerous to her to be examined at all. I 
think she could distinguish between the court 
going to her house and she herself coming to the 
court.” The witness whose deposition it was 
})roposed to read lived not far from the court : — 
Held, that the deposition wms not admissible. 
Bey. V. Farrell, 43 L. J., M. C. 94 ; L. R. 2 C. C. 
116 ; 30 L. T. 404 ; 22 W. R. 578 ; 12 Cox, 0. C. 
605. 

When a medical man testifies that the attend- 
ance of a witness aged eighty-seven, wiio had 
given evidence before the coroner, wfiil be dan- 
gerous to her life, and that he will not answer 
for the consequences if she is required to appear 
in court, but that she is suffiering from no illness 
beyond great nervousness wdiich may bring on 
a fit of apoplexy if she is publicly to give her 
evidence, her deposition taken before the coroner 
wull not be admissible. Beq. v. Thimimm, 13 
Cox, C. C. 181. 

Insanity of Witness.] — If a w'itneas is 

actually insane at the time of the trial of an 
indictment for a misdemeanor, his deposition 
taken befoie the committing magistrate is receiv- 
able the same as if the wutness wais dead, 
although the insanity of the witness may be 
only temporary ; but if it ajipears that the wit- 
ness is not insane, but that the witness has been 
suffering from delirium and depression of spirits 
in consequence of a blow on tln^ head, and that 
his intellect is affected by the injuries he has 
received, and it is the opinion of his physicians 
that he will recover, then the deposition is not 
receivable. Bey. v. Marshall, Car. k M. 147. 

Witness kept away by Procurement of 

Prisoner.] — if it is proved on the part of the 
prosecution that the party alleged to have been 
ravished has been kept out of the w'ay by the 
prisoners, the judge will allow'- her deposition 
before the magistrate to be given in evidence. 
Bey. V. (xuttrUiye, 9 Car. k ?. 47h 

if the deposition of a witnevss on a charge of an 
indictable offence has been regularly taken 
before a magistrate, and at the time of the trial 
: it is proved that the witness is kept aw^ay by the 
prisoner’s procurement, the deposition may be 
read as evidence against the prisoner. Bm. t. 
Seaife, 17 Q. B. 238 ; 2 Den. C. 0. 281 ; 20 L. J., 
M. C, 229 ; 15 Jur. 607 ; 5 Cox, 0. 0. 243. 

But such deposition is not atlmissible on the 
ground merely that the prosecutor^ after usi% 
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-every possible endeavour, cannot find the wit- j 
ness. 11). \ 

If procurement of the absence is shown, and I 
there are several prisonerb. the deposition is evi- 
dence ae:ainst those only who are proved to have 
procured the absence. Ih 


d. Copies. 

Eight to Copies of Depositions.]— -Under 6 & 
7 'Will. 4, c. 114, s. 3, persons committed to 
p-rison for re-examination on charges of felony, 
were not entitled to demand copies of the depo- 
sitions. Fletcher, JS,v p((7'te^ 1 New Sess. Gas. 
40 ; 1 I). & L. 9% ; 13 J.. J., M. C. 07 : 8 Jur. 
269 ; S. nom. Ile(/. v. Lo71(Ioh ('orpovntwn. 
D. & M. 486 ; 5 Q. B. 

The right to copies does not attach until the 
prisoner is held to bail, or committed to prison 
for trial. Ih. 

A priboner had been committed on a charge of 
high treason, and afterwards the grand jury 
returned a true bill against him with others for 
feloniously demolishing a house under 7 & 8 Geo. 
4, c. 30, s. 8. He pleaded to the indictment and 
wished to be tried after the other pi isoners who 
were indicted with him for feloniously dcmolibh- 
ing the house on the ground that he had ha 1 no 
copy of any depositions as to that charge. This 
was not allowed, as the prosecution might have 
been commenced without going before any magis- 
trate, and then there would have been no deposi- 
tions at all. Reg, v. Simpson, Car. & M. 669. 

A party applying to the queen’s bench for a 
rule, calling upon the justices to furnish copies 
of the depositions taken against him, must show 
a right (‘xisting at the time of his application to 
the court, as well as at the time of the refusal 
by the justices to giant the copies. Reg. v. 
Hereford Ahirc JJ., 1 L. M. & P. 323. S C., 
nom. Jlumpltreys, Fx parte, 4 New Sess. Gas. 
179 ; 19 L. J., M. C. i89 ; 15 Jur. 608. i 

The 11 & 12 Viet. c. 42, s. 27, applies only to 
the case of a person committed to prison oi 
admitted to bail for the purpose of being tried. 
Ih, 

Depositions taken before Coroner.] — 

Depositions taken before a coioner were within 
b A 7 Will. 4. c. 114, s. 3, which icquiied copies 
of depositions to be furnished on ap}dicatjon to 
prisoners at the rate of charge therein provided ; 
and a coioner who demands more is guilty of ex- 
tortion 111 his office. Reg. v. White, 5 Cox, C. C 
562. 

A coroner’s jury, on the investigation of a case 
of homicide, returned a verdict of wilful murder 
against some peison or persons unknown. The 
coroner leturned the deposition he had taken to 
the centml criminal court Held, on applica- 
tion by the counsel for the prisonei- indicted for 
the murder of the same person, for a copy of 
such depositions, that, although the coroner 
could not m such a case have been compelled to 
retam them, under 7 Geo. 4, c. 64, s. 4, yet that 
having done so, the judges had power, by their 
genetal authority as a court of justice, to ordei 
thought it material to 
justice, Reg, v. GreeTtacre, 8 Oar. 

A jr. 32. 

of Eriftoner’s Statem^t.] ^A pH- 

^ wWe i^efore him, Imt only 


1 






a copy of the depositions of the witnesses against 
him. Reg. v. Aglett, 8 Car. A lb 669. 

e. Examination on — Putting in, &c. 

i Counsel allowed to see Depositions in another 
I Case.] — A. was committed for having received 
stolen iron. B. was admit! ed as a witnes^ for the 
crown against A. The counsel of A. a}>plie(l to 
the judge for a sight of the depositions which liad 
been leturned against B., wliiidi was granted. 
Reg. V. Walford, 8 Car. A P. 767. 

Effect of Putting in Prisoner’s Statement.] — 

The leading, on the part of the prosecution, of 
the prisoner’s btateinent, returned by the magis- 
trate at the end of the depositions, does not give 
the prisoner the right to consider the tlepositions 
as in evidence on the part of the jirosecution, 
though it appears that they were all taken before 
the statement was made ; but if the prisoner 
wishes to ha^e the whole or any p.irticuiar part 
of the depositions read, he must read il as his 
evidence. Rex v. Fearson, 7 Car. A P. 671. 

Eefreshing Memory of Witness.] — Where a 
witness for the prosecution giies a diffeient 
answer on examination in chief to that whicli 
wab expected, his deposition may be put in his 
hands tor the purpose of refieshing his memory, 
and the question then put to him. If the witness 
persists in giving the same answer after his mc- 
moiy has been so refreshed, the question may be 
repeated to bun fioin the deposition in a leading 
foim. Reg. v. 6 Cox, C. C. 343. 

The deposition made by a witness was allow’cd 
to be put into his hands to refresh his memory, 
and he was then asked what he said about a fact 
which he had answered before in the negative, 
and answered the question affirmati\ elv."' Jleg, 
V. l^nln, 3 F. A F. 818. 

Where an accomplice who could not read had 
made a statement before the committing magis- 
trate, and at the trial gave evidence falling very 
short of what he said before the magistrate, the 
judge allowcil his deposition to be shown to him, 
but would not allow the deposition to be read to 
him by the officer of the court, that the counsel 
for the pioseeiit ion midit examine upon it Reg. 
V. Reardmme, 8 Car. A P. 260. 

Where, on cross-f'xamination, a witness is 
asked, with permission of the judge, to look at 
his deposition before the committing magistrate, 
and say whether he still adheres to his present 
statement, and it appears the witness is unable 
to read, the depositions cannot be read to the 
witness for the same purpose without being put 
m as evidence. Reg. v. Matthews, 4 Cox, 0. 
C. 93. 

Cross-examination upon,] — The practice of 
putting the depositions into the hands of a wit- 
ness on cros'^-examination, telling him to read, 
over the evidence which he has given before the 
magistrates, and then asking him whether he 
adheres to his present statement , without putting 
the depositions in evidence, or giving the jury 
an opportunity of knowing thmr contents, is 
inexpedient, and contrary to principle. Jfer, v. 
Ford, 2 Den. C. C, 245 ; 3 0a£ k K. 113 ; W ^ 

C. 0. 181. B. P., V* 
at the ■' ' ' 
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or to put it ill as ericlenco for the 

prisoner. Ih. H. ///>;/. v. .“> Cox, 0. 

C. 23}; ; Peg, v. Jhrtver, *3 Cox, (1 C. 401). 

A pivisenition cannot use or refer to the flepo- 
sitioiis without pnltiiifr them in. Peg. v. JLfHep 
10 Cox, C. C. t3. 

If upjui a trial a witness makes a statement 
which (huN not app'‘ar in his depobition, he may 
be asked, on cro^^-examination, without his de- 
position beinq; put in, whether he ever made 
such a statennuit before. Prq. v. Moh\ 4 Cox 
C. 0. 270, See Ppg. v. Price,' 7 Cox, C. C. 407). ’ 

in a case of felony, in order to prove that a 
witness did not state a partimilar fact ])erore the 
mairht rati % his disposition must be put in, and a 
witness cannot he questioned as to wliat he either 
did or did not state b 'fore the inn o:ist rate, with- 
out first allowing him to read, or to liavc re id to 
him, his deposition takmi befoie the magistrate. 
Peg. V. Tiujlor, 8 Car. ^ ik 72f>. 

In cross-exxmining a wit mss who has been 
examined before the magistrate, altiiough it is 
admissible to ask him, referring to the'deposi- 
tions, whetlun* lie has not saal so-and-so, iiis 
answer must be taken, unless the detiositions arc 
put in to contradict him, and it is not admissible 
to state that the depositions do contradict the 
witness without thus putting them in. lieq.w. 
Piley, 4 F. & F. 9r)4, 

On the trial of a prisoner his counsel may ask 
a witness for the prosecution whether ho did 
not make a certain statement whilst under cross- 
examination before the magistrates, altliough the 
depositions contain no note of such cross-exami- 
nation. V. (^urtiii, 2 Car. K. TdS. 

A witness cannot be cross-examined as to hi ^ 
statements made before the committing magis- 
trate, until his depositions have been read over 
to him ; such questions may, however, be put bv 
the court personally, ami by the prisoner’s coun- 
sel, as the mouthpiece of the court, by its per- 
mission. Peg. V. Peel, 2 F. & F. 21. 

M., w'ho was an officer of the Koyal Irish Con- 1 
stabulary, accompanied by a force of constables, ! 
having attempted to execute a warrant of arrest, | 
the party were attacked by a mob of persons, and 
the officer was kilhHl. Up<m the trial of 0., who 
was indicted for the murder of the officer, one 
of the constables deposed that C. wavS known to 
him, and that he was present at the attack, and 
that he saw him actually striking the police 
otBeer. Upon cross-examiiutioii, this witness 
said that he believed that he had stated on an 
information before a magistrate, made upon the 
29th March, 1889, the names of ail the persons 
present at the attack whom he knew, but added 
that he made a mistake. The deposition of the 
29th March, 1889, was then put in evidence for 
thb defence, and it appeared that 0. was not 
referred to in it. The crown then tendered in 
evidence another and earlier information of the 
14th February, in which the same witness did 
mention C. by narhe as present at, and taking 
part in, the attack. On objection by G.’s coun- 
sel, the learned judge at the trial rejected this 
eyidence, but permitted the following general 
qnestion to be put, subject to objection “ Did 
^tness, on the 14th February, ‘ 1889, state on 
oath that he saw C. on the 3rd February throw 
stones at M. whilst lying on the ground near the 
doob of the dwelling house of the Eev. Father 
M‘Fadden, and did he mention C. by name ? ” 
TOe answer was, “ I did.” 0. was found guilty 

nranslaughter. 0.‘s counsel did not at the i 
t^ial object to the question on the ground that ' 


it was parol evidence of a written statement, but 
did bo in the court for crown cases reserved. 
Upon a case resbrved as to whether this evidence 
was legally admissible : — Held (by a majority of 
the judges), that the evidence was admissible, 
and that the conviction should be upheld. Peq. 
V. Coll, 24 L. K., Ir. 522— C. 0. B. 

It appeared that the prisoner had been taken 
before the mayor of K., charged with lape ; and 
that the prosecutrix was sworn, and her state- 
ment taken down by the msyoi, who asked her 
some further question'^, the answers to which 
were taken down, and the prisoner was discharged. 
H’hat which was taken down by the mayor was 
not read over to th^* prosecutrix, neither was it 
signed by her or by the mayor. The prisoner was 
afterwanls committed for trial by other magis- 
trates : — Held, that at the trial the prisoner’s 
counsel might cross-examine the prosecutrix as to 
what she said before themayor of N., without the 
prodiK'tioii of tint which was taken down on that 
examination, ifq/. v. Griffith.s, 0 Car. k. P. 746. 

On her cross-examination a prosecutrix cannot 
be contradicted from the depositions unless they 
are put in. Peg. v. Wright, 4 F. k F. 967. 

Bepositions Lost— Copy.]— If it is shown, 

that^ depositions were regularly returned by the 
magistrates to the proper officer, and it is proved 
by the latter that they cannot be found after 
diligent search, the prisoner’s counsel may cross- 
examine from copies of them, those copies being 
proved to be correct by the magistrates’ clerk. 
Peg. V. Shelhurn, 9 Car. & P. 277. 

Statement not in Bepositions.] —Where 

witnesses were sworn and examined before a 
magistiatc, in the presence of the prisoner, 
and minutes of the evidence were written 
down by the clerk to the magistrates, and 
afterwards the depositions were written out 
from the minutes and the statements of the 
witnesses, by a clerk in the magistrates’ clerk’s 
office, after which the depositions so written out 
were lead over, and signed in the piesenccof the 
magistrate and the prisoner : — Held, that an 
answer given by a witness to the clerk in the 
magistrate’s clerk’s office, in the course of writing 
out the depositions, was properly receivable in 
evidence, without the production of the deposi- 
tions. Peg. V. Chrhtojiher, 4 Few Sess. Cas. 
139 ; 2 Oar. .Vs K. 994 ; I Den. C. C. r>3t; ; T. .y M. 
22.) ; 19 L, J,, ]M, C. 103 ; 14 Jur. 203 ; 4 Cox, 
G. C. 76. ’ ' 

— - Bepositions before Coroner.] — Thm'e is 
no distincrion between depositions before a 
coroner and before a magistrate with refeiencc 
to the modes of cross-examination upon them. 
A witness cannot therefore be asked on cross- 
examination as to what he said before the 
coroner. But the deposition may be put into 
the witness’s hands to read over to himself and 
refresh his memory. Peg. v. Barnet, 4 Cox, 
C. 0. 269. ’ 

A witness may be asked by prisoner’s counsel 
as to what he said before the coroner, without 
putting in the depositions. Peq. v. Mala new, 9 
Cox, 0. C. 26, 

How Proved.] —In a case affecting the life of a 
party, it is very desirable that a magistrate who 
took the depositions against the prisoner with 
his own hand, should be called as a witne^i 
before the depositions are read, to prove the 
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rectness of what he took down ; but it is not 
absolutely necessary in point of law, that he 
should be called, and the depositions may be 
read on proof of his handwriting. Beg. v. 
Plliesley^ 9 Oar. & P. 124. 

If upon the trial of a prisoner a witness gives 
evidence of facts of which no mention is made 
in his deposition as taken before the committing 
magistrate, the clerk to the magistrate may be 
•called for the purpose of stating that such facts 
were stated by the witness when he made his 
deposition, but were not taken down by him, the 
clerk. Beg. v. Moore.^ 20 L. T. 987. 

Depositions may be proved by a person who 
was present, without calling the magistrate or 
bis clerk. Beg. v. Wilslmw., Car. & M. 145. 


Proof of Prisoner's Statement.] — See ante, 
•col. 1831. 


Power of Judge to read Depositions when 
(Summing up Case.] — Upon the trial of a 
prisoner at assizes or quarter sessions it is com- 
petent for the presiding judge to lay before the 
jury, when summing up the case to them, matter 
which, though not put in evidence previously, 
would have been admissible in evidence had it 
been tendered. Upon the cross-examination of 
one of a prisoner's witnesses in a trial befoie a 
court of quarter sessions, such witness admitted 
that her evidence differed materially from the 
evidence she had given when before the com- 
mitting magistrates. The depositions of the 
witness were not put in by the counsel for the 
prosecution, nor by the counsel for the prisoner. 
But the chairman, in the course of his summing 
up of the case to the jury, at the request of one 
of the jurors read the depositions. The prisoner 
having been found guilty, upon a case reserved : 
— Held, that it was competent for the chairman to 
read the de^ ositions when he did read them, in- 
asmuch as they would have been admissible in 
evidence had they been tendered by either the 
counsel for the prosecution or the counsel for 
the prisoner at any time previously. That it 
being the duty of a presiding judge at a criminal 
trial to decide what evidence, within reasonable 
bounds, should be placed before the jury, the 
mere fact that the depositions had not been 
put in previously to the summing up did not 
prevent their being put in subsequently; and 
that the reading of them by the chairman to the 
jury when he was summing up the case, did not 
amount to a misreception of evidence. Beg. v. 
Ga/rner, 61 L. T. 699 ; 54 J. P. 424— C. C. R. 


Butting iu Prisoner’s Statement to contradict 
Defence.] — The prisoner’s statement contained in 
the depositions not having been put in at the 
trial by the prosecution, the couit refused to 
allow it to be read to contradict the defence 
made by the prisoner that was repugnant to his 
former statement. Beg. v. Powell^ Car. & M. 
600. Contra, B>eg. v. WUte, 2 Cox, C. C. 192. 


3. Dyiko DEOLAEATioijrs. See ante, coL 1528. 


4. Peesumptions oe Peobabilities op 
GtUILT. 


the prisoner is established ; and if there is only 
an impression of probability, they ought to 
acquit him. Beg. v. W/ifte, 4 F. & F. 383. 

So far as the case rests on direct testimony, 
the jury should, if there are any circumstances 
to impeach the credibility of the witnesses, look 
carefully to those circumstances as elements of 
doubt in the case, i h. 

A mere scintilla of evidence not sufficient to 
justify a verdict ought not to be left to the jury. 
Beg. V. Smith, L. & C. 607. 


5. Accomplices. 


In a criminal case the jury, in order to convict, 
ought to be satisfied by the evidence, affirma- 
tively, as a conviction created m their minds 
beyond all reasonable doubt, that the guilt of 


Corroboration — ^Rnle of Practice not of Law.] 

— It IS not a rule of law, but of practice only, 
that a jury should not convict on the unsupported 
testimony of an accomplice. Therefoie, if a jury 
choose to act on such evidence only, the convic- 
tion cannot be quashed as bad in law. Beg. v. 
StMe, Dears. 0. 0. 555 ; 25 L. J., M. C. 16 ; 1 
Jur. (K.s.) 1115 ; 4 W. R. 85 ; 7 Cox, C. C. 48. 

The better practice is for the judge to advise 
the jury to acquit, unless the testimony of the 
accomplice he corroborated, not only as to the 
circumstances of the offence, but also as to the 
participation of the accused in the transaction, 
and when several parties are charged, it is not 
sufficient that the accomplice should be con- 
firmed as to one or more of the prisoners to 
justify a conviction of those prisoners with 
respect to whom there is no confirmation. Ih. 

The rule that the evidence of an accomplice 
requires corroboration is not a rule of law, but a 
rule of general and usual practice ; the applica- 
tion of which is for the discretion of the judge 
by whom the case is tried ; and in the applica- 
tion of the rule much depends on the nature of 
the offence, and the extent of the complicity of 
the witness in it. Beq. v. Bayes, 1 B. & S. 311 ; 
30 L. J., Q. B. 301 ; 9 'Oo:^, 0. C. 32. 

Before admitting a person as an approver, it is 
the duty of the magistrate to inquire into the 
case and see how far such approver is mixed up 
with the transaction, or to wlxat extent he would 
be criminally liable for his acts. Though an 
accomplice, who has been admitted as an ap- 
prover, may give evidence, no matter how great 
his own criminality, it is a wise observation that, 
without corroboration, a jury should be slow to 
convict on such evidence. Beg. v. Burnt, 6 Cox, 
G. C. 507. 

A prisoner ought not to be convicted upon the 
evidence of any number of accomplices, uncon- 
firmed by other testimony. Bex v. Boahes, 5 
Car. & ?, 326. 

A person indicted for a misdemeanor may be 
legally convicted upon the uncorroborated evi- 
dence of an accomplice, Bex v. JoTtes, 2 Camp. 
131 ; 11 R. R. 680. S. B., Bex v. Ilastings, 7 
Car. & P. 152 ; Beg. v. Avery, 1 Cox, 0. C. 206. 

Although all persons present at and sanction- 
ing a prize-fight, where one of the combatants is 
killed, are guilty of manslaughter, as principals 
in the second degree ; yet they are not such 
accomplices as to require their evidence to be 
confirmed, if they are called as witnesses against 
other parties charged with the manslaughter. 
Bex V. Margrave, 5 Car. & P. 170. 

The spectators of a sparring match are not 
participes criminis, their evidence therefore 
touching what occurred at the match requires 
no corroboration. Beg. v. Ymmg, 10 Cox, 0. O. 
371, ; 

A married womati who eonsents U * * 
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husband’s committing an unnatural offence 
with her, is an accomplice in the felony, and, 
as such, her evidence requires confirmation, 
although consent or not consent is quite im- 
material to the offence. Jteg. v. Jelly ma n. 8 Car. 
& P. 604. 

Evidence Corroborated as to some Prisoners.] 

— On an indictment against principal and acces- 
sories, the case against the principal was proved 
by the testimony of an accomplice, who was 
confirmed as to the accessories, but not as to the 
principal. The jury Was directed to acquit the 
prisoners. Ilex v. Wells,, M. M. 326. 

If the testimony of an accomplice is confirmed 
so far as it relates to one prisoner, but not as 
to another, the one may be convicted on the 
testimony of the accomplice, if the jury deems 
him worthy of credit. Ilex v. Dawher^ 3 Stark. 
34, 35, n. 

What Corroboration Sufficient.] — ^An accom- 
plice does not require a confirmation as to the 
person he charges, if he is confirmed as to the 
particulars of his story. Itex v. Birhett, R. & R. 
251. 

And the corroboration of the evidence of an 
accomplice need not be on every material point, 
but must be so confirmed as to convince the 
jury that his statement was correct and true. 
Bex V. Barnard,, 1 Car. & P. 88. 

There is a great difference between confirma- 
tion of an accomplice as to the circumstances 
of the felony, and those which apply to the 
individual charged. The former only show that 
the accomplice was present at the commission of 
the offence, but the others show that the prisoner 
was connected with it. Confirmation of an 
accomplice as to the commission of the felony, 
is really no confirmation at all, and though a 
jury may legally convict on the evidence of an 
accomplice only, the judges advise them not to 
act on the evidence of an accomplice, unless he 
is confirmed as to the particular person who is 
charged with the offence. Bex v. Wilhes, 7 Car. 
& P. 272. S. P., Bex v. WeU, 6 Car. & P. 595 ; 
Bex V. Moores, 7 Car. & P. 270 ; Beg. v. JenMns, 
1 Cox, C. C. 177 j Beg. v. Andrews, 1 Cox, C. C. 
183. 

The evidence of an approver may be acted 
on by the jury if they think it true, but the 
practice is to require some corroboration of his 
evidence. It is not necessary that he should be 
corroborated in every particular, for if so it 
would not be necessary to call him as a witness, 
but there must be a certain amount of confirma- 
tion sufficient to satisfy the jury. Beg. v. 
Gallagher, 15 Cox, C. C. 291. 

On an indictment for causing a person to take 
excessive quantities of a noxious thing, there 
being no other evidence but that of the woman 
that the prisoner incited her to take the excessive 
doses except that her father accused him of 
giving his daughter such things “to produce 
abortion,” and that he did not deny it ; — Held, 
that this was some corroborative evidence, even 
assuming the vroman to be in the position of an 
accomplice requiring corroboration. Beg. v. 
Cramp, 14 Cox, 0. 0. 390. 

In a case of felony the testimony of the wife 
of an accomplice is not such evidence as a jury 
ought to rely upon as confirmation of the state- 
ment of the accomplice. Bex v. Meal, 7 Gar. & 
P. 168. 

On a charge of stealing two sheep, an accom- 


plice stated that the prisoner himself stole them ; 
and, to confirm him, evidence was given that a 
quantity of mutton was found in the house in 
which the prisoner resided, which corresponded 
with parts of the stolen sheep : — Held, a sufficient 
confirmation of the accomplice to be left to the 
jury; but that if the confirmation had merely 
gone to the extent of confirming the accomplice 
as to a matter connected with himself only, it 
would not have been sufficient. Beg. v. Blrhett, 

8 Car. & P. 732. 

The confirmation of an accomplice ought to 
be as to some matter which goes to connect the 
prisoner with the transaction, and it would be 
highly dangerous to act on the evidence of an 
accomplice unconfirmed with respect to the party 
accused. Beg. v. Byhe, 8 Car. & P. 261. 

The confirmation of an accomplice should be 
as to some circumstance affecting the party 
accused, as by showing the party and accom- 
plice together under such circumstances as were 
not likely to have occurred, unless there was 
concert between them. Beg. v. Bandar, 8 Car. & 
P. 106. 

In a case of night-poaching, the only confirma- 
tion was, that, on the evening of the offence, the 
accomplice and the prisoner weie drinking to- 
gether at a public-house, commonly frequented 
by the prisoner, and that they both left the 
house together, when it was shut up for the 
night. This was considered no sufficient con- 
firmation. Ih. 

Evidence for Crown.] — A person employed by 
government to mix with conspirators, and pre- 
tending to aid their designs for the purpose of 
betraying them, does not require corroboration 
as an |accomplice. Beg. v. Mullins, 3 Cox, 0. C. 
j 526. 

! Evidence of Prisoner pleading Guilty when 
Received.] — One prisoner who has pleaded 
guilty will not be allowed to be called as a 
witness against another, until the judge has 
heard the evidence necessary to corroborate 
that of an accomplice. Beg. v. Sparlis, 1 P. & P. 
388. 

Acts of Accomplice Evidence against Prisoner.] 

— An indictment charged K. & W. with falsely 
pretending to B. that they had a (piantity of 
tobacco, which they proposed to sell, and did 
sell to him, and thereby obtained money from 
him. The evidence was, that K. and another 
person, P., acting together, were the chief parties 
by whom the false pretences had been made : — 
Held, that the acts of P. were tbe acts of K., 
and admissible against him upon the iinlictment. 
Beg. V. Kerrign7i, L. & C. 383 ; 33 L. J.. M. 0, 
71 ; 9 L. T. 843 ; 12 W. R. 416 ; 9 Cox, 0. C. 
441. 

Before Grand Jury.] — An accomplice may give 
evidence before a grand jury to support an in- 
dictment against a particeps criminis. Bex v. 
Dodd, 1 Leach, G. C. 155. 

Information of Dead Accomplice.] — ^The in- 
formation of a dead accomplice may be reaii in 
evidence against a prisoner. Bex v. 

1 Leach, C. C. 12. 

Exemption from Prosecution.]— An accomplice, 

who is a witness for the crown, is not entitled m 
a matter of right to be exempt from being pro- 
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secutecl for otlier ofEeixces at the same assizes, at 
which he has heen such witness. Hrx v. Lpp, 
B. & B.. 361. S. P., JRex v. Brnnton, U. k R. 
454. 

, An accomplice, who in a case out of the 
statutes, IS, under the practice allowed, admitted 
% the justices of peace as a witness, and is 
afterwards v>iO'>ecuted, has only a claim to the 
mercy of the crown, founded on an expie^s or 
implied promise of the magistrate on a condition 
performed ; and it depends on his conduct fully 
and fairly disclosing the joint guilt of himself 
and his comprnions, whcthei the court will 
admit him to bail, that he mav apply for a 
pardon. v. lludd, Cowp. 331 ; 1 Loach, 

0. 0. 115. 

6. COMFETBKCY OP WITNESSES. 

Person Charged — Criminal Proceeding— What 
is.] — An iiif 01 Illation against a puty, 111 ulei 1 & 
2 Will. 4, c. 32, s. 23, for unla\\iully nsiiig snaies 
for taking game, he not being authorised so to do 
for want of a game certificate, is a criminal 
proceeding for an offence punishable on summary 
conviction within s. 3 of the 14 k 15 Vict. c. 99, 
and theiefore the party chaiged is not icudeied 
a competent witness by that statute. Cattell v. 
IfGson, EL Bl. & EL 9i ; 27 L. J , M. C. 167 ; 4 
Jur. (N.S ) 560 ; 6 W. R. 469. 

When aiticle^ of the peace are exhibited 
against any peison, the peison against whom 
they are exhibited may not give evidence before 
the justices in contradiction of the facts stated 
in the articles. Lort v. Jlutton^ 45 L. J., M. C. 
95 ; 34 L. T, 730. 

Upon a proceeding under 9 Geo. 4, c. 61, s. 21, 
against an alehouse-keeper, for unlawfully and 
knowingly peiraittiiig divers poisons of noto- 
riously bad character to assemble and meet to- 
gether in his house and piemises against the 
tenure of his licence, such alehouse-keeper is not 
I, a competent witness, and cannot give evidence 

I in his own behalf. Pavhor v. G)rr)i^ 2 B. A S. 

299 ; 31 L. J., M C. 133 ; 8 Jur. (n.s.) 408 ; 6 
L. T. 46 ; 10 W. R. 316 ; 9 Cox, 0. 0. 169. 

Alibi— Admissibility.] — Where evidence 

is given that peisous pi cviously convicted of an 
offence which is now charged to have been com- 
mitted- by the piisouer at the bar, were in tact 
the guilty parties, the evidence of sucli convicted 
pereons, though establishing only tlicir own 
alibi, lis admissible. v. Dytclie^ 17 Cox, 

C. 0. 39. 


the trial of the principals. But their testimony 
may be received as the testimony of persons ad- 
mitted witnesses for the ciown. And if once 
sworn, they must disclose the whole truth, 
although they may involve themselves in the 
guilt of the ti ansae tioTi. Box v. Enghmd, 2 
Leach, C. C. 767. 

Compstency, how Tried.] — The competency of 
a witness may be tried by examining him on the 
voir due oi by cvideiiec aliunde. Bex v. ITz/Zt- 
fiehl, 2 Lewiii, C. C. 279. 

Witness Insane— Buty of Judge.]— A lunatic 
patient, who had been in continement in a 
lunatic asylum, and who labomed under the 
delusion, both at the tunc of the tiansaction and 
of the tiial, that he was possesstMl by 20,00b 
spirits., but whom the medical witness believed 
to be capiblc of giving an aeeount of any 
tiansaction that happened befoie his cyi'^, and 
who appealed to undeistand the obligation of an 
oath, and to believe in future iew<iuL and 
punishments, was c died as a witness on a trial 
foi manslaughter: — Held, that his testimony 
was pioperly recened in evidence; and tliat 
whole a peison undei an insane delusion is called 
as a witness, it is tor the judge, at the time, to 
say whether he is competent to lie a it ness, anti 
it IS for the juiy to ]udge of the cie lit that is to 
be given to his testimony. Beq v. 2 Den. 
C. 0 254 ; T. k M. 582 15 Jui. 470 ; 5 Cox, C. 

0. 2)9. 

If upon his examination upon the voir dire, he 
exhibits a knowledge of the icligious nature of 
an oath, it is a gromul of his admission. 1 h. 

It IS the duty of the judge presiding at a trial 
to decide as to the competency of a witness ; 
and if he has admitted a witness to give evi- 
dence, but upon proof of subsequent facis affect- 
mg the cxpacity of the witness and of obsciva- 
tions of his subsequent demeanor, the judge may 
stop the examination of the witness, stiike his 
evidence out of the notes, and direct the jury to 
consider the case exclusively with leferenee to 
the evidence of the other witnesses. Bet}, v. 
Whitehead 35 L. J., M. C. 186; L. R. 1 C. 0. 
33 ; 14 L. T. 489 ; 14 W. R. 677 ; 10 Cox, G. C. 
234. 

Guilty Party not Indicted.]— If two arc guilty 
of a murder, and one is indicted and tlu‘\>ther 
not, the party not indicted is a good witness for 
the Clown. Bex v. ToicMee, 1 East, B. 0. 35 L 


Prisoner “ a competent but not compellable 
Witness^’ — ^Refusal to give Evidence.] — Whcie 
a pnsoner is by act of parliament “competent 
but not compellable” to give evidence on his 
own behalf and refuses to do so, it depends upon 
the circumstances of the particular case whether 
the judge is or is not justified in commenting to 
the jury upon his refusal. Bojis v. Beg.^ 64 L. J., 
B. 0. 34 ; [1894] A. C. 650 ; 6 R. 522 ; 70 L, T. 
800 ; 58 J. B. 668— B. 0. 

The word “compellable” must he taken in 
the pense of “compellable by process of law,” 
and not in the more extended meaning of com- 
pellahle by fear of the effect which the judge’s 
ceihm^n1;$ will have upon the jury. IK 

^ foar ^rown — Self-Incrimination,] — 

1 4 ^ Who atq itf to have hhe 

ikH . dnel* maj refuse to- ^ve evidence dn 


Persons Jointly Indicted— After Conviction.] 

— A prisoner convicted of an offence, who was 
jointly indicted with another afterwards put upon 
his trial, is an admissible witness for the prisoner 
on trial, though individually named in the record. 
Beg. V. Arehe7\ 3 Cox, G. 0. 228. 

Before Conviction.] — Three were jointly 

indicted for felony. They pleaded not guilty 
and were tried together. Two of them were 
allowed before conviction to be callal as wit- 
nesses on the behalf of the third. Beg. v. 
Deeleg, 23 L. T. 168 ; 11 Cox, 0. 0. 607. 

A,, B., 0. and D, were indicted together. Aftet 
plea, and before they were given in chargd to the 
jury, the court allowed 0. to be removed Mht 
the dock, and ei^amined as a witn^S agaii#f hie 
assopiates. Bsg. v. T. k 647. ^ 

, Whete twe prieqnOtfe att joiih% mj J I 

i Mony '^ahd plead, not guilty, But onfy^ one is 
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i^x^’ other is an ad- Ilex t. Jaqqer, 1 East, P. 0. 4S5. S. P Rm v 
missible witness, although his plea of not guilty Pearce, 9 Car. & P. 667. 

remains on the record undisposed of H Wr On a charge of abduction, the wife is a witness 


ib]LM„l"1f competent witness against her 


though they could not be called as witnesses for 11 Jur. *(n.s.) 201 : *11 L. T. 449 * 13 W E isk • 
the prosecution without taking a verdict of ac- 10 Cox, C. C. 58. • > . . , 

quittal against them, the trial being separate. A reputed first wife, on a charge of bigamy, 
of Cockburri, C. J., m Ihff. v. cannot give evidence in favour of her sii]q>osed 
M held not applicable, as there the fellow- fii-'^t husband, lie//, v. Peat, 2 Lewiii, 0. C. 111. 

for the crown. i%. v. Qu{eie,whether a woman who has gone through 

- 14 . t the ceremony of marriage with a man can be 

^ when two are indicted and ti led together, one allowed to prove the invalidity of the marriage, 
IS not a competent witne^^^ other. Peg. and that she is not his wife. Peg.Y.Peat2Umiil 

y. Pagne, 41 L. J., M. 0. <>5 ; L. E. 1 0. C. 349 ; 0. 0. 288. -^owm, 

*20 L. I. 41 ; 20 . E. 390 ; 12 Cox, C. 0, 118. The offence of feloniously causing grievous 

« ^ n , , ^ , bodily harm, where the person alleged to have 

^ __ Une EXeaaing Guilty.] — A. and B. being been injured is a child under sixteen, is not an 
indicted for stealing, and C. for leceiving, B. offence involving bodily injury to a child under 
picaaed guilty , and was tendered as a witness sixteen,” within the meaning of the Prevention 
against A. and C. ^Ile was objected to by the of Ciuelty to Children Act, 1894, and in such a 
*counsei lor the piisoncis, as inadmissible : — case the prisoner and his or her wife or husband 


13 Cox, C. C. <;i. 


spirits away to B.’s house, where they were rafiied 


A. and B. weie jointly charged in the same in- for and then were consumed, and he brought 
•dictment with breaking into a house and stealing back the proceeds, and put the mofiey in S’s 
goods. A. pleaded guilty, and B, pleaded not room, and she duly received it. The justices 
guilty, and was tried. A.’s plea of guilty was having convicted B. of selling at B.’s house, not 
lecuided, but no sentence had been passed on being licensed to do so i — Held, that as S, being 

witness for him : a competent witness, did not contiadict the iius- 
Held, that he might do so. Peg. v. George, band's account, there was some evidence to siip- 
i ar. ik M. 111. poi-t the conviction. Peagar v. White, 48 J. P. 436. 

A pi isomer w ho ] deads guilty i o an indictment, 

and who has been pievioudy convictcil ot felony, Statement of Wife in presence of Hus- 

is a competent witness against other prisoners hand.] — Upon the tiial of a piisoncr for 
‘dial ged in^the same mdictmeut. Peg. y. Prurg, feloniously receiving stolen property, a list of 

^ the stolen articles winch the prisoner, who was a 

• b . ^hO. marine store dealer, had bought, was received m 

Where one jinsoner pleads guilty, semble, he evidence, m order to show that he had bought <it 
ought to be sentenced before ho is called as a an under value. The circumstances under which 
witness foranotherjansoncr jointly indicted with the list wuis wnitteii wcie as follows : — A pohee- 
liim. Peg, Y.Juehror, 6 Cox, C. 0.525, constable asked the jirisoncr to consider wiien 

he ha<l bought the stolen property, to winch 

Corroboration — Accomplice.] — One pri- the prisoner replied that his wnie should make 

Boner who has jileaded guilty wail not be allowed out a list of it, and on the next day the piisonerS 
to be called as a witness against another, until wife, m her husband’s presence, handed to 
the judge has heai'd the evidence necessary to another constable the list tendereil in evidence 
corroborate that of an accomplice. Peg. y. sayingin her husband's hearing, Thisis a listof 
1 & F, 388. what we bought, and what we ga^o for them.” 

, The question reserved wms whether sucli list wms 

^ r. Acquittal of One.] — Where a prisoner properly admitted m evidence: — Held, by the 

jointly indicted with othei-s has by the direction court, that the list w'as clearly admissible in 
of the court bees acquitted, he mavbe examined evidence. Peg. v. 2[allory, 53 L. J., M. G. 134 ; 
as a ’tyitness for the prosecution. Meg, v. 0'Do7i- 13 Q. B. D. 33 ; 50 L. T. 429 ; 32 W. E. 721 ; 
mil, 7 Cox, C. a 337. 15 Cox, 0. C. 456 ; 48 J. P. 487—0. 0. E. 

Prisoner Sentenced to Death.] — A convict Mere Cohahitatlon.] — A. woman cohabit- 

under sentence of death is incapable of being ing with the prisoner anil passing as his wife, is 
*^lied as a witness. Meg. v. Wehh, 11 Cox, C. a competent wntness for him. Meg, t. Toum, 

2 Cox, a 0. 291. 

Hnshand and "Wife— In what Cases.] — In all Wife of Person Convicted — Joint Offence.] 

of personal injuries committed by the —A. being tried for sheep stealing, it was proposed 
hnsband or apinst each other, the injured to call the wife of B.to prove that A, and E. had 
^arty is an aomissihle witness against the other, jointly stolen the sheep, B. having been convicted 
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of it at the previous quarter sessions : — Held, that 
she was a competent witness. Meg. v. Williams^ 
8 Car, & P, 284. 


Where two persons are jointly indicted anti 
one pleads guilty, the wife of the latter is admis- 
sible as a witness against the other. Meg. v. 
Thomjjwn. 3 F. F. 824. 


Wife or Husband not Indicted.] ^ On an Marriage Invalid.] — One of two pri- 

indictmont for larceny the wife of a receiver who deceased wife's sister 

IS not mchcted cannot be compelled to S'J® ggld that she was a competent witness against 
evidence against the prisoner. Jto v. Aif, Oai. upon his trial. v. Young, r, (k^x, V. 

(j. Jj. Ol>. p 

The prisonerwasindictedfor obtaining money '"'^'.^tness for the proscoutioii was o.vaminod 
from- the trustees of a savings bank, hy wisely prisoners on the voir dire, amt 

pretending that a document deposed^that she was mainod to one of them ; 

anottr^cmiS‘ttoi4.rmg with the “^te’ vmf d.rf on Ihc ^a, t“ oMlieTosem;! 
up at the instance of the prisoner, and obtained ' I, fnrfhpr pv-imuinfitm that 

that he had given no authority, but it was J UiUimviti hnv 

objected to on the ground that it implicated his ‘ a- i i 'mp.Lt tiroofof there ' 

wife :-Helcl, that D.’s evidence was admissible, be her sister .-Held, bufhcient piuof of the te- 


as the wife was not charged upon the indictment. 
Meg. V. Eallhlay, BeU, C 0. 257 ; 29 L. J., M. C. 


be her sister : — Held, biifiicient proof of the re- 
lationship. Jh. 

Deaf and Dumb.] — A witness though deaf and 


^ n ’ 2L. T. 2o4; 8\V.E. 4-;3, be sworn mid eive evidence on an 

8 Cox, C. C. 298. indictment for felony, if intelligence can be con- 

T-XTJ-.U x-i TT 4.-i...Pn vcYBd to, uud 1 6061% cd by Imn, by means of signs 

— Joint Indictment ]--XJpon the trial of a 

married woman, lomtly with another pel son, tor p ^ x each C C 45‘> n 

larceny of the property of her husband, the hus- ^ testimonv of a deaf and dumb person, who* 
band was called as a witness^ although intelligent and capable of communi. 

Held, that the evidence of the husbaiidva. i - receiving infoinintion bv signs, yet 

properly received, and that the conviction which understand the nature of an 

had taken place founded upon it was bad as admissible. Meg. v. (/Mrlen, 1 Cox, 

against both prisoners. Meg. v. Mvtttlefon, 5.i p q- 
L. J., M. C. 83 ; 12 Q. B. D. 26f> ; 60 L. T. 276 ; 


32W. R. 463; 15 Cox, C. C. 431 ; 48 J. P. 295. ^ ^ .a, rrr>T* r 

—0. 0. R. OF Giving and Practice at Trial. 

The wife of one of several persons on their trial ^ Compelline Attendance, 

at the same time on a ioint indictment cannot be 

called as a witness for or against any of them, Payment of Expenses Refused.]— Wheie a wit- 
notwithbtaiidmg that the indictment contains ness was subpoenaed by a defendant intlicted 
more counts than one lespcctively charging dis- for a conspiracy, and before he was examined 
tiiict offences. Meg.^. ThomjMm. ‘W L. J., M. C. requested to have his exjienses xiaid, and stated 
112 ; L. R. I 0. C.' 377 ; 26 L. T. 667 ; 20 W. R. that no money was paid to him at the time he 
728 ; 12 Cox, C. C. 202. was served, he %vas obliged to give evidence. 

On an indictment against the wife of W. S. although the defendant refused to jiay such ex- 
and others, for a conspiracy in procuring W. S. penses, and although the indictment was removed 
to marry, W. S. is not a competent witness for by certiorari, and came down for trial at the 


the prosecution. Bex v. Serjeant, R. & M. 352. assizes as a civil lecord, Mex v. Coohe, 1 Car. iSc 
The wife of one of several piison'us is inad- P. 322. 
missible as a witness. Rex v. Hood, 1 M. C. C. 

281. S. P,i^6^a? V. /S'wd/q IM. C. C. 289. Contra, Attachment for not Obeying SnbpcBna.]— A 
Meg. V. Moore, 1 Cox, C. C. 59 ; Meg, v. Bartlett, subpoena may he issued from the crown office, 
1 Cox, C. 0. 105. requiring a witness to attend at the assizes in 


Cox, C. 0. 105. requiring a witness to attend at the assizes in 

Even to prove an alibi by the other. Meg. v. the countiy, to give evidence in sux^port of an 


JOenslow, 2 Cox, C. C. 230. 


intended prosecution for a felony ; and the court 


The wife of one defendant cannot he called on will grant an attachment against him for not 
behalf of a co-defendant, though the parlies attending in obedience to the subpoena. Mem v* 
appear and defend separately. Mex v. Loeker, Ming, 8 Term Rep. 585 ; 5 R. R, 478. 

5 Esp, 107- 

A. & B. were indicted for burglary and steal- Person present may be Called though not 
iug. A part of the stolen property was found m Subpoenaed.] — In a criminal cai?e, a person, who 
the house of each of them : — Held, that the wife is present in court, when called as a witness, is« 
of A. was a competent witness to prove that she hound to be sworn and to give his evidence, al- 
took to B.’s house the stolen property that was though he has not been subpoenaed. Mem v. 
found there. Meg. v. Sills, 1 Car. & K. 494. Sadler, 4 Car. & P. 218. S. P., BlaeMum v, Har- 
Where several defendants were indicted for greave, 2 Lewin, C. 0. 259. 
conspinng to carry away a girl under the age 

of sixteen from her father’s custody and to cause At what Court.] — ^Where a witness is bound 
her to marry one of the defendants : — ^Held, that over to appear at the “ next assizes and general 
assuming the girl to be at the time the lawful gaol delivery ” that means the ordinary ^asswes 


wi^ of one of the defendants, she was a com- 
witness for the prosecution. Mem v 
$■ Eewin, 0. C. 279. 


n- and general gaol delivery, and notnppfcr to 
v. a special commission Of gaol dentto 'Mm pH 

, Wimer, 1 Oox, Oj O.’l^ , , ,, i • , i Mi 
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CEIMINAL LAW — Evidence, 


b. Administering: Oatb or Affirmation. 

Affirmation— Inquiry as to.] — It is the duty 
of a Judge, before permitting a witness to affirm 
under 6. 1 of the Oaths Act, 1888, to inriiiire 
into hih ground of object ion to being swoin, and 
to ascertain whether he objects bee luse he has no 
religions belief, or because the taking of ati oath 
is eontiary to his religious liohef. Jletj, v. J/mor, 
61 L. J., M. Q, 80 ; 66 L. T. 125 ; 10 'W’'. R. BOi ; 
17 Cox, C. 0. 458 ; 56 0. l>. 345—0. 0. R. 

^ Admissibility— Time for taking Objec- 
tion.] — Upon a criminal trial an objection to the 
admissibility of the evidence of a witness per- 
mitted toaffirm without ha\ ing been so questioned 
is not taken too late although taken after ver- 
dict. Ik j 

Witness must be Sworn when Affirmation 
not Allowed,] — No one can give evidence in a 
court of justice without being sworn, unless he 
belongs to one of the classe-> for whom special 
provision has been made by the iegtslatuie. 3/adcn 
V. Catanaeh, 7 H. & N. B6U ; 31 J.. J., Ex. 118 ; 7 
Jur. (N.s.) 1107 ; 5 L. T. 288 ; 10 W, R. 112. 

Witness— How Sworn.] — A Scotch covenanter ' 
may give evidence in a criminal prosecution, on 
being .sworn according to the custom of his sect, 
without kissing the book. Bex v. Ihldeone 1 
Leach, 0. U. 412 : 3R. R. 708. 

tso a Mahometan may be swoin on the Koran 
in a prosecution for a capital offence. Hex v. 
Morqaiu 1 Leach, 0. C. 54. 

Mode of swearing Chine'je witnesses. Reg, v. ’ 
U/dreJtman^ Car. & M. 248. 

A Chinese, who is sworn according to a form 
which is obligatory upon Ins conscience, is a good 
witness in a couit of law. Ib. 

Who may be Sworn.] — A negro, who was 
called as a witness, stated, befoie he was sworn, 
that he was a ( 'hristian, and had been baptised : 
— Held, that he ought to be swoin, and that no 
further questions could be asked him before he 
was EO. Be//, v. Seeva, 2 Car. ic K. 53. 

A witness cannot be swoin to give evidence 
unless he has a religious belief. Jlade/i v. C</ta~ 
meh^ 7 H. & N. 360 ; 31 L. J., Ex. 118 ; 7 Jur. 
(N.S.) 1107 ; 5 L. T. 288 ; 10 W. R, 112. 

In the case of Infants.] — An infant cannot, 
under any circumstances, be admitted to give 
evidence, except upon oath. Bex v. Powell^ 1 
Leach, C. 0. 110. 

In cases of carnal knowledge of children, the 
infant witness, though uniler seven years of age, 
If apprised of the nature of an oath, must be 
sworn. Ilex v. Bmue7\ 1 Leach, 0. 0. 199 j 1 
East, P. 0. 443. 

Before a child is examined as a witness, the 
judge must be satisfied that the child feels the 
binding obligation of an oath for a general 
course of rebgious education ; and the effect of 
the oath on the conscience of the child should 
arise from religious feelings of a permanent 
character and not fiom insti action recently 
communicated for the purposes of the trial. Bex 
T. WilUmns^ 7 Car. & P. 320. 

I Postpouiiig Trial to Instruct Witness as 

to Where a bill for rape on a child under 

the a^eof ten has been ignored by the grand 
jury, in cons^uenoe of the Judge refusing to 




aUow the child to be sworn as a witness, on the 
ground of her want of knowledge of the obliga- 
tion of an oath, the prisoner was ordered to be 
detained in custody until the child could be 
properly instiuctel. Beg. v. Bayl/s, 4 Cox, 
C. 0.23. 

A pel son who has no notion of eternity, or of 
a future state of rewauL and punishments, can- 
not be examined as a witness, but the trial may 
bo postponed until the witness is instructed in 
the nature of this obligation. Bex v. White^ 1 
Leach, C. 0. 430. 

In a case of camally knowing and abusing a 
gill under ten 3m ns of age, it appeared on an 
application on the paid of the prosecution to post- 
pone the trial, that the giil was only six 3mars 
old, and by reison of her age quite incompetent 
to take an oath : — Held, that the trial ought not 
to be podponed in onler that the child might be 
instructed as to the iiatuie of an oath ; but that 
theie might be cases of childieii of more matured 
intellect, eg. of ten or twelve years old, who 
might be iiom neglected education incapable of 
being sworn, 111 which such a postponement 
might be ])ropcr. B/g.Y. Xichola^^ 2 Car, & K. 
246 ; 2 Cox, C. 0. 136. 

Witness hy Mistake not Sworn.] — If on an 
indictment for fel(>n3q after the jury has 
delivered a verdict of guilty, it is discovered that 
one of the witnesses for the prosecution has given 
his evidence without having been previously 
sworn ; the proper couise to purbue is to direct 
the jury to reconsider the case, dismissing from 
then minds the evidence of that particular 
witness. Beg. v. lames, 6 Cox, C. C. 5. 

By whom Witnesses Sworn.] — Witnesses are 
bw'oin by the coiut through the instrumentality 
of bome of its officers, and it is not material 
whether the oath is administered by the cner or 
cltik of the peace, so that it is done in open 
couit. Be//. V. Toi(\ Deais. 0. 0. 429 ; 24 L. J., 
M. C. 62 ; 3 W. R. 178. 


c. Ordering to Leave Court. 

Right to Order.] — It is almost a matter of 
right for a party to have a witness go out cf 
court while a legal argument is going on as lo- 
ins evidence. Beg. v. Jlicephg, 8 Car. P. 297. 

Bisohedience to Order — Effect of.] — Where a 
witness tor a prosecution remains in court after 
an order for the witnebses to witlidiaw, the judge 
may still allow him to be examined, subject to 
observations on his conduct for disobeying the 
order. Bex v. C/dJey, M. & M. 329. 

The witnesses had been ordered out of court, 
but the attorney lemained in court : — Held, that 
he could not be examined as a witness. Bex v. 
Wehh, 3 Stalk. L. cf Ev. 1733. 

On a trial for arson, a witness for the prisoner 
had left the court, on an order being given for 
the witnesses to go out of court; but he had 
afterwards come into court again, and heard a 
part of the evidence: he was allowed to be 
examined. Bex v. Brown, 4 Car. &: P. 588, n. 

But on the trial of an indictment for perjury, 
all the witnesses were ordered out of court. 
After this order a witness for the prosecutibu 
remained in court ; the Judge would not allow 
him to be examined, Bex v. WMe, 6 Car. & P, 
380. 

59—2 
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CKIMINAL LKW— Evidence. 


d. Callmg' Witnesses on Back of Indict- 

ment. 

Duty of ProseoutjLou.]— Counsel for the prose- 
cution is not hound to call all the witnesses on 
the hack of an indictment. He may use his own 
discretion, hut must have the witnesses in 
attendance. If the prisoner wishes to have a 
witness called, when not called for the piosecu- 
tion, the witness becomes his witness, and the 
counsel for the prosecution wdll have the nght to 
leply. Meg. v. Cassidy^ 1 F. & P. 79, B. P., lleg. 

V. WoodTiead^ 2 Gar. & K. 520. , , i, . t. 

Where there are witnesses on the hack or tne 
indictment who have not been called, the prisoner 
may insist on their being put into the box as 
the witnesses for the crown, in order that they 
may be cross-examined in his behalf, lieg. v. 
Barley, 2 Cox, C. C. 191. 

It is, in general, a matter entirely within the 
discretion of counsel for the prosecution, whether 
all the witnesses at the back of the bill should 
be called on behalf of the crown or not ; and 
although the judge has the power to inteifere, he 
will only exercise it in extreme cases. Brg. v. 
Bdwarda, 3 Cox, C. C. 82. S. P., Beg. v. Thomjg^ 
son, 13 Cox, C. 0. 181. 

Although the counsel in a prosecution tor 
felony is not bound to call every witness whose 
name is on the back of the indictment ; yet the 
judge may do so, to allow the prisonei s counsel 
an opportunity of cross-examining, them. Bex 
V. Sinunonds, 1 Car. & P. 81. 

If counsel for the prosecution calls a witness 
whose name is on the back of the indictment, but 
does not examine him, and such witness _ is 
examined by the prisoner’s counsel, any question 
put by the prosecutor’s counsel after this must be 
considered as a re-examination, and therefore the 
piosecutor’s counsel cannot ask anything that 
does not arise out of the previous examination by 
the prisoner’s counsel. Bex v. Beedey, 4 Car. & 
P. 220. See Bex v. Harris, 7 Car. & P. 581. 

Though tlje counsel for the prosecution may 
content himself with putting into the box a 
witness whose name is on the back of the bill, 
without asking him any questions on the part of 
the prosecution ; yet it is better that he should 
be examined, whether his evidence is favourable 
to the prosecution or not, as the only object of 
the investigation is to discover the truth. Beg. 
V. Bull, 9 Car. & P. 32. 

If the counsel for the prosecution declines to 
call a witness whose name is on the back of 
the indictment, it is in the discretion of the judge 
Arho tries the case, whether the w'itness shall or 
shall not be called, for the prisoner’s counsel to 
examine him before the prisoner is called on for 
his defence. Bex v, Bodle, 6 Car. & P. 186. 

If the witness is so called, the judge will allow 
the examination of the witness to assume the 
shape of a cross-examination, but wiU not allow 
the prisoner’s counsel to call any witnesses to 
contradict him. Ih 

The calling of a witness, whose name is on the 
back of the indictment for the other side, to 
cross-examine him, is by no means of course. It 
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him before the magistrates. Beg. v. Ward, 2 Car. 
& K 759 

If at the trial it is proposed to call witnesses 
who were not examined before the magistrates, 
the prosecution should give notice to the prisoner 
of their names and the substance of what they 


are expected to prove. Ih'O- v- J? 

Cox, C. C. 552. Bee Bey. v. Comior, 1 Cox, C. C. 

233. 

** A witness whose evidence is relevant may be 
called by the prohccntion, although he has not 
been before the magistrates, and although his 
name and the substance of his evidence have not 
been given to the piisoncr or to his attorney. 
Beg. V. Grecnslade, 11 Cox, C. 0.412. 

Defendant not entitled to Ifames and Ad- 
dresses.]— The court has no power to oblige a 
prosecutor to give to a defendant the additions 
and places of residence of witnesses named on 
the back of an indictmont. llcij. v. Ooi'dtm, 
D. (N-S.) 417; 12 L. J., M. C. 81 ; 6 Jur. 
996 

A prisoner indicted for felony is not entitled to 
a list of the names and addi esses of the witnesses 
on the back ot the indictment, but he will be 
allowred to inspect the indictment for the purpose 
of seeing the names of such witnesses. Beg. v, 
Lacey, 3 Cox, 0. C. 517. 

Nisi Prius Eecard.]— Whore an iiuli(‘tment 
is tiled at nisi pnus, the nisi piaus record does 
not shew wdiat names wcie on the back of the 
indictment. Bex v. Smith, 5 Car. & P, 20 L 


e. Examin,iiLgr and Cross-Examining* Wit- 
nesses. 

When Court calls Witness.]— The court re- 
fused, on the application of the prisoner’H counsel, 
to call a witness who had been examined before 
the coroner, but had not been called by the pio- 
secution. Beg. v. Wiggins, 10 CoX, C, 0. 562. 
See also cases ante, col. 1803. 

Calling Witnesses after Close of Case.] — After 
the cases for the prosecution and prisoner are 
closed, the judge will not, at the suggestion of 
the counsel for the prosecution, examine a 
witness not before called. Beg. v. Haynes, 1 F. 
& F. G66. 

Where after the close of the case for the prose- 
cution a defect in the case is pointed out by the 
defence, the judge is at liberty to put what 
questions he likes to the witnesses to answer the 
objection. Bex v. Beninant, B. & B, 136. 

Conversations to Explain Conduct.] — Conver- 
sations in the absence of the prisoner, that 
explain a man’s conduct are admissible, and there- 
fore where directions were given by one witness 
to another, which directions were necessary 
to explain the latter’s conduct, the terms of these 
directions are admissible from either or both the 
witnesses. Beg. v. GandjieH, 2 Cox, C. C. 43. 

Hearsay^ — Eumour no Evidence of Know- 
ledge.] — Evidence of A. that B. had told him 
that C. had committed an ofienoe, isinadmisable 
as any evidence whatever of the knowledge of 
B. as to the fact of C. having <x>tanittted 
offence ; and it is therefore inadwd^^bteias 
dence of an offence^ disclosed % a '' 

pixauiiCL UJJL' uaa tiidii xix a>u.uj.iaui4. w i Ids ekannttation in bankruptcy, 

from the depositions to have been given a^insi] dowd pteffonsI;f 


is discretionary, even in felony, but it is a dis- 
cretion always exercised. Beg. v, Vinxent, 9 Car. 
^ P, 91. 

Calling Witnesses not in Depositions.] — 

Haterial evidence may be given against a < 
prisoner om his trial in addition to what a|)p6ars 

frnm thp rlpwossitimici to havp hfiPTi eivftn aeAinst 


CEIMINAL LAW — Evidenccm 


disentitle the bankrupt to the protection of the 
proviso to 8. 85 of the 24 & 25 Viet. c. 96. Evi- 
dence of the fact of a rumour is no evidence of 
the knowledge of a particular individual, and is 
not within any of the exceptions to the rule 
which excludes the reception of hearsay evidence. 
Mg. V. amneil, m L. T. 786 ; 16 Cox,a 0.154 : 
61 J. l\ 279—0. 0. E. 

Adverse Witness — Cross-Examination.] —The 

situation in which a witness stands towards 
either party, does not give the party calling the 
witness a right to cross-examine him unless the 
witness’s evidence be of such a nature as to make 
it appear that the witness is an unwilling one. 
Mg. V. Miii, 8 Oar. k F, 746. P., Meg. v. Oka «- 

man^ 8 Car, & P. 568. 

Trial on Admissions,]— A judge will not allow 
a criminal case upon the crown side ot the 
assizes to be tried on admissions, unless they are 
made at the trial by the defendant or his counsel. 
Meg. V. Thornhill^ 8 Oar. & 1\ 574. 

Prisoner not understanding English.] — On 

the trial of a prisoner who did not understand 
English, the evidence of such witness was com- 
pleted before any portion was interpreted ; it 
was then read over to him by the judge. Meg. 

V. Yisciiado^ 6 Cox, 0. 0. 386. 

Second Trial — Evidence given at First.]— A 

prisoner for felony was tried, but the jury was 
discharged, owing to being unable to agree. On 
being put on trial before a second jury, the 
judge, at the prisoner’s request, instead of having 
the witnesses examined, simply called and 
swore them, and read over his notes, allowing 
liberty to examine and cross-examine each wit- 
ness thereafter : — Held, that this was an irre- 
gular practice, whether the priboner assented to 
it or not. Att.-Gen. {Xew South Wale^) v. 
Bertrand, 4 Moore, P. 0. (N.s.) 460 ; 36 L. J., 
P. 0, 51 ; E. H, 1 P. 0. 520 ; 16 L. T. 752 ; 16 

W. E. 9 ; 10 Cox, 0. 0. 618. 

Where there arc two prosecutions against the 
same peraon for felony, the evidence at the first 
trial cannot, even by consent, be taken as given 
in the secoml trial, but the witnesses may be re- 
sworn in the second case, and their evidence 
read over to them from the judge’s notes. Mex 
Y. Foder, 7 Oar. k P. 495. 

Evidence for Defence,] — ^Where a witness for 
the prosecution has given an account of what 
was said by the defendant, and a witness for the 
defence is callal to give a different account, the 
latter witness should first be asked to give his 
veraion of the matter, and may then be asked 
whether his account or that of the prosecution 
is fifie correct one. Mg. v. Fuamll, 3 Cox, 0. 0. 

Eefirtshing Memory of Witnesses.] — The 

prisoner was a timekeeper^ and 0. was pay clerk, 
in the employment ot a colliery company. It 
was the duty of the prisoner every fortnight to 
give a Est eff the days worked by the workmen 
to a clerk who entertd the days and the wages 
due in respect of them in a time book. At pay 
’^kie it was the duty of the prisoner to read out 
tapm the time book the number of days worked’ 
hy each workman to 0., who paid the wages 
lacwor#ngly. , And 0. saw the entries fin the time 
boo|fe wmle the prisoner was readii^ them our. 
Upon the trial of aft indictment Charging the 


prisoner with obtaining money by false pre- 
tences : — Held, that 0. might refresh his memory 
by referring to the entries in the time book in 
order to prove the sums paid by him to workmen. 
Mg. V. Langton, 46 L. J., M. 0. 136 ; 2 Q. B. D. 
296 ; 35 L. T. 527 j 13 Cox, 0. 0. 345. 

A person used to report matters within two 
hours of their occurrence to a police inspector 
who took down the report from dictation but 
not in the very words used. The documents 
were either read over by or to the witness, and 
were all signed by him : — Held, admissible for 
the purpose of refreshing his memory. Meg. v. 
MM'im, 3 Oox, 0. C. 526. 

^ Cross-Examination— Witnesses for Prosecu- 
tion.] — A witness for the crown cannot, in cross- 
examination, be compelled to state through 
what channel he made a disclosure to govern- 
ment, either immediately or mediately. Mx v. 
Watson, 2 Stark. 116. 

A witness for the prosecution in felony may be 
asked in crobS-examinatioii w'hether he has nob 
stated certain facts before the grand jury, an I 
the witness is bound to answer that question. 
Meg. v. Gihsoji, Car. k M. 672. 

A witness cannot be asked on cross-examina- 
tion whether, when he was examined before the 
magistrate, he recollected such and such a parti- 
cular fact. Meg. v. Xewton, 4 Oox, 0. 0. 262. 

Upon an iinhctment for muider, a sergeant in 
the police, after stating m cross-examination 
thit he attended a debating society where 
political subjects were discussed, by the direction 
of the commissioners of police, for the purpose of 
noticing and reporting, and that he went in 
private clothes, was asked if he was a spy : — 
Held, that the question could not be put, as it 
required the witness to draw an inference from 
facts ; but that he might be asked under what 
directions, and for what purpose he went, and 
what he did when theie. Meg. v. Bernard, 1 
I F. Ac F. 240, 

If a paper is put into a witness’ hands on 
ci oss-examinatiou, the opposite party has only a 
right to examine the paper it anything comes of 
the questions asked. Meg. v. Bunconihe, 8 Car. k 
P. 369. 

On a witness for the prosecution being re- 
called, the prisoners counsel has a right tocro«s- 
examine again. Mex v. d atson, 6 Car. k P. 653. 

Prisoner giving evidence on his own 

behalf.] — A prisoner on his trial for an offence 
111 which he may and does give evnlence, may be 
cioss-examined to the same extent as any other 
I witness. Meg. v. Gaiothroj), 59 J. P. 377. 

Joint Indictment — ^Inciiminating Evi- 
dence.] — Where two are jointly indicted, and a 
I witness called by one of tiiem gives evidence in- 
I eliminating the other, the latter has a right by 
himself or his counsel to cross-examine that 
witness and to reply, Meg. v. Burdett, Dears. 
0. 0. 431 ; 3 0. L. E. 440 ; 24 L. J., M. 0. 63; 1 
Jur. (N.S.) 119 ; 3 W. E. 246 ; 6 Cox, 0. C. 458, 
B.P., Meg. v. Woods, 6 Cox, 0. 0. 224. 

Re-examination.] — Evidence of a distinct 
felony may be given in re-examination where it 
will serve to explain an ’apparently contra- 
dictory fact elicited by cross-examination, Msg.. 
V. Ghamhers, 3 Cox, 0. 0. 92, 

Eebntting Case in Reply— Witnei^ €mix^ 
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there was sufficient other evidence i 
and that the prisoner was in fact 
victed; iMakm^ v* f^tr 


her present testimony, to certain persons named p 
•^d also' eafiL atiCh persons to give evidence 


CRIMINAL hm— Evidence. 


dieted.]— In a trial for murder, a witness who of the statements so made to them, under 28 & 
swore he identified the prisoner as one of the 29 Vict. c. 18, s. 3 . li^g. v. Little^ lo Cox, C. C. 

nersons who committed the murder, w'as cj OSS- 319. ^ „ 

examined on behalf of the prisoner, as to an The sole witness to the commission of an 


alleged conversation winch he had shortly after offence having svsorn that she did not know 
the commission of the cxime, in wffiich he was the prisoner ^t the time, evidence was ad- 
alleged to have stated that the prisoner was not mitted for the deteiicc that she hati in fact 
the guilty paity. The witness denied that he known him for years. Meg. v. Mentm, 3 h. ^ 
made such a statement, and the prisoner, as a F. 602. . . i i i 

substantial part of his defence, produced A. and A witness for the prosecution having denied on 
B. who were present at the alleged conveisation, cross-examination that he liad had a quarrel with 
to^contradict the witness. At the close of the the prisoner, and had threatened to be revenged 
■prisoner’s case the prosecution were allowed to on him, evidence in contiadiction ww alloweil to 
examine C. and D., who were present at the be given. I (2 Camp. 638) lollowed. 

alleged conversation, to corroboiatc the state- Meg. v. Shaw, 16 Cox, C, C. .>03. 
meiit of the witness and contradict A. and B 

Meg. V. Whelan, 8 L. R. Ir. 314 ; 14 Cox, C. C. Rebutting Evidence of Prosecution hy 

595. Letters not Proved to have been Received by 

A witness who gave evidence to identify the them.] — A schoolmaster was charged with in- 
prisoner as one of the persons wTio committed decently assaulting a female pupil liCttere 
the murder, had a conveisation with E., a police relating to the chaigc written by one of the 
constable, shoitly aftei the commission of the soiiolai's who was examined as a witness for tlic 
crime. E.. who w’-as examined on behalf of the prosecution, may, on her denial of the hand- 
prisoner, deposed that the witness stated to him ^vriting, be proved and given in evidence on the 
that he could not recognise any of the murderers, q| the defendant for the purpose of affecting 

as they were masked. On cioss-exammation, E. the witness’s credit, and showing the capacity of 
said that he had made a report to his superior the scholais to conspiie to make a false charge 
officers of this statement ot the wntness. The against him, although ‘the piosecutnx is not 
crowm w^eie not allow^ed to examine E.’s superior proved to have received the letters, or had any 
officers for the puipose of contradicting him as knowiedge of their conteiitb. Meg.Y. MeGava- 
to the fact of his having made such a leport to g (;<ox, C. C. 64* 
them. Ih. 

On the second trial of an indictment pei’- Collateral Matter.] — A witness for the 

jury, fresh witnesses for the defence were called piofessed his inability to understand 

to prove facts confnmmg the pnsoneis alleged Ej;jgpj,p and w^as sw’orn and his evidence inter- 
false statement. A wntiicss called by the piose- denied in cross-examination that he 

cutor to contradict a fact deposed to by them spoken to tv’o persons then present in 
was allowed to prove that in the^ former tiial a ijjjgpgjj their evidence being collateral w'as held 
particular question was put to him on his cross- Meq. v. Bnrke,^ Qox, C. C. 44. 

exammation by the prisoner s counsel m order CrachneU, 10 Cox, C. C. 408. Mex 

to show that at that time the piisoncr s counsel 2 Stark. 149. 

had notice of the testimony now given, hut did ’ 

not venture to call the wutnesses. Meg. v. Coyle, 

7 Cox 0 0 74 ^ ^ Proof of Previous Convictioii.] — A party 

’ ‘ ‘ to a cause w'ho gives evidence in support of his 

Evidence as to Credit— What Admissible.]— In case may he cross-examined as to wiietherhchas 
order to impeach the character of a witness for been ever convicted of a felony or misdemeanor, 
veracity, witnesses may be called to prove that and if he denies or refuses to answerit, the oppo- 
■ his general leputation is such that they would site party may prove such conviction under s. 25 
not believe him upon oath. Meg, v. Broicn, 36 of fbe Common Law Procedure Act, 1854 (17 & 


L. J., M. 0. 59 ; L. R. 1 C. C. 70 
15 W. R. 795 ; 10 Cox, C. C. 453. 


16 L. T. 364 : 


18 Vict. c. 125), although the fact of such con- 
viction be altogether irrelevant to the matter in 


It is not essential that witnesses, who state issue in the cause. Ward v. SinJieUl, 49 L. J., 
that they would not believe another person on C. P. 696 ; 43 L. T. 252. 


his oath, should have ever heard such peison 
give evidence upon oath ; as the real question 


Effect of Misreception of, at Trial.]- 


is, whether the witnesses have such a know- criminal liial, if any evidence not legally ad- 
ledge of the person’s character and conduct missible against the prisoner is left to the jury, 

} s enables them conscientiously to say that it is and they find him guilty, th^ conviction is bad ; 
impossible to place any reliance on any statement and this notwithstanding that there was other 
that such person may make. Mex v. But^ham, evidence before them properly admitted, and 
4 Car. k P. 392. sufficient to w’arrant a conviction. Meg. v. 

Where in an indictment for rape a witness to Gihson, 56 L. J., M. C. 49 ; 18 Q. B. B. 637 ; 66 
.wffiom the prosecutrix had made a statement L. T. 367 ; 35 W. R. 411 ; 16 Cox, C. G. 181 ; 61 
shortly after the commission of the alleged J. P. 742 — 0. C. R. See Meg. v. BritUi^m,, 
offence, being asked on cross-examination as to ante, col 1859. 

the particulars of such statement gave an answer Semble, where a judgg who tries a case 
which was different from that which the prose- reserves for the opinion of "the court the question 
“Curing counsel was instructed she had made : — whether evidence was improperly admitted^^ 
Held, that it was competent for the counsel for the court comes to the conclusion that it w®s 
•the prosecution in re-examination, to ask the not legally admissible, the court canpot^^ 
-witness whether she had not at other times made the conviction even though it is of opin^n ^at 
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[1894]A. C. 57 ; 6 R. reason to suspect the prisoner, learing the 
B7.S ; L. 1. 778 ; 17 Oox, 0. C. 704 j 58 J. F. prisoner’s counsel to inquire into the grounds of 

suspicion, if he thinks fit to do so. J2>. 

1 Evidence to Character. indictment for perjury the 

* . , . » ^ witnesses to character we asked, “ What IS the 

^ 0 DtMned in Cross-Examination — Proof of Pre- character of the defendant for veracity and 
wus Conviction.]— If a prisoner’s counsel elicits, honour?”— and “Bo you consider him a man 
hy his cims-examination of the witnesses for the likely to commit penury?” lleo} v. 5 

firosecution, a statement that the prisoner has Car. & F. 468. 
borne a gotx! character, evidence may bo given 

of a previous eouviction, just the same as if wit- Cross-examining Witnesses to Character.]— 
nes.^es to character had been cahed on his behalf. It is not usual to cross-examine witnesses to 
V. Gndhtry.^ 8 Car, & F. 676. character except the counsel cross-examining has 

^ On a trial for a felony after a previous con- some distinct charge on which to cross-examine 
Ticfcion, it the prisoner's counsel obtains evi(lence them. Ilex v. llodgVm, 7 Car. & P, 298. 
of good chai after on cross-examination, this en- A witness to character cannot be cross- 
titles the pi oseciitor to go into evidence of the examined as to circumstances of suspicion against 
previous conviction before the Jury finds a verdict the prisoner which occurred upon the same day 
•on the new charge, the hanic as if the prisoner as the alleged olfence was committed. lleg„ v. 
had^ obtained evidence of good character by llogan^ 1 Cox, C. C. 291. 

•calling a witness, lleg. v, SJieimptim, 8 Car. k K. 

B73 ; T, & M. 028 ; 2 Ben. 0. C. 819 ; 21 L. J., Time for.] — ^In general, witnesses to character 

AI. C. 37 ; 5 Cox, C. 0. 387. cannot be examined after verdict and before 

sentence, where the defendant might have 
Eehutting Evidence for Defence.] — If evidence examined them upon the trial. Meg. v. MulUm^ 
of good character is given on behalf of a prisoner, ’ 3 Cox, C. C. 526. 
evidence of bad character may be given in reply. I 

Ileg. V. Mowfon, L. & C. 520 ; 31 L. J., M. G. 57 ; S** Evidence of Identity* 

11 Jur. (N.s.) 325 ; 11 L. T. 745 : 13 W. R. 436 ; | « - v -o-,, x . * 

10 Cox, C. C. ai S. ]\, 1{»/. V. 1 Cox ' agamst whom BUI Ignore^]- A per- 

•C. 0. 41. Contra, v. Murt, o Cox, C. c! tmlicted with others for an oflence, but 

^ against whom the bill has been thrown out, may, 
if he is m custody at the time of the trial of the 

■What Evidence Admissible.!— The evidence ot^ei-s, be placed at the bar to be identified as 

must bo confined to the prisouw’s general repu- 'y'i company, lies; v. Deenxg, 

tation ; and the individual opinion of the witness ° 

:as to his disposition foundetl upon his own ex- „ a -iv i ^ 

^>erience and observation, is inadmissible. Meg. of Question.]— -A witness, called to prove 

V Mtnofon sunra ^ prisoner at a particular spot 

■ Evidence of paiticiilar facts cannot be given ! ^ f time,_added that he had since ^eu a 

mpon the question of character. J/i. number of men in gaol, and had pointed out 

Evidence of character must be evidence of i o"® ‘he following was a proper 

.general reputation only, and a witness’s indivi- ' qu^tioii to put to the witness Who 

liual opinion respecting the character and dis- 

position of the prisoner, with refcience to the .•> Oo^i C- C. Hi. , . 

iharge, is inadmissible. Ih. “ becoming necessary on the part of the 

A man was indicted for an indecent assault, crowm, to identify three other prisoners, charged 
.and upon the trial called witnesses, who gave him ’he same indictment with the party tried 
gocKl character as a moral and ^mll-coiidiicted ^eW, that the counsel for the prosecution inight 
man. A witness was then called by the prose- ‘l^® most ’iirect terms whether any of the 

scution, who was asked, “What is the prisoner’s PJ’smiers was the pei-son meant. by the witness, 
.general character for decency and morality i” '• ^ htaik. 116. 

jaml in answer said, “ I know nothing of the 

^neighbourhood’s opinion, because I was only a 8. FmviLEaE of Witnesses. 

.boy at school when I knew him ; but my own m .a 

-opinion, and the opinion of my brotliers, who T^^idency to Crimmate. 

were also pupils of his, is, that his character is At what Stage Privilege Claimed.] — It makes 


were also pupils of his, is, that his character is At what Stage Privilege Claimed.] — It makes 
fhat of a man capable of the grossest indecency no difierence in the right of the witness to pro- 
and the most flagrant immorality ” Held, tection, that he had before answered in part, as 
«that the answer was not admissible in evi- he is entitled to claim the privilege at any stage 
‘Hence. Jb. ^ ^ ^ of the inquiry ; and no answer forced from him 

. Upon an indictment for assaulting a peace by the presicling judge (after such a claim) can 
^cer in the execution of his duty, wheie the be afterwards given in evidence against him. 
assault was committed by the prisoner in resist- v, (darbetf^ 2 Car. & K. 474; 1 Ben. C. C. 
ling his arrest by the officer on achaige of felony, 236 : 2 Cox, C. 0. 448. 


the officer cannot, upon his examination in chief, 
p^e questioned^s to his knowledge of the prisoner’s 


Question answered without objection,] — If a 


character for the purpose of showing that he had witness does not object to answer questions that 
.reS’Sonable cause to suspect the prisoner of having may incriminate him, his statement is voluntary 
^mmitted the felony for which he was arrested, and may be given in evidence against him on a 
.M$g. v. Tt^berdMd^ L. & 0. 495 ; 34 L. J., M. C. criminal charge. Meg. v. Slogyettf Bears; C. C. 
^ : n Jur, (N.S.) UXl ; 11 L. T, 385 ; 13 W. R. 656 ; 25 B. J., M. C. 93 ; 2 Jur. (K.S.) 764 ; 4 
^1^2 ; 10 Oox, C. 0. 1. W. E. 487 ; 7 Cox, 0. C. 139. 

If proper course uuder such circumstances is, 

TO ask; the officer generally whetljier he had Befusal to Answer — ^When H a 











’W <^y!7m imt cowipelW 
j'^as such issue coUM ucir affect a mrtr in 


6'., sub uom. Reg, v. JE 


noi^ aSect a pari^jr m Wchlte ! 1 ]P. i ^ 


witness claims the protection of the court, on the Reg, v. Kxnujlalte^ 18 W. R, 805 ; 22 L. T. 335 ; 11 
ground that his answer would tend to criminate Cox, C. C. 499. 


himself, and there appears reasonable ground to 
believe that it would «do so, he is not compellable 
to answer. Reg, v. Garhett^ supra. 


Witness’s Knowledge of Law presumed.]— The 

witness’s knowledge of the law enabling him to 


The persons who are supposed to have been the decline to answer criminating questions must bo 
seconds at a duel may refuse to give evidence on presumed on the maxim Ignorantia juris non. 
the trial of the principals. Ilex y, J3ngla}id,2 excusat. v. 9 Moore, F. 483; 

Leach, C. 0. 767. 42 L. J., F. C. 45 ; L. B. 4 F. C. 59j); 29 L. TV 

A witness who has received a pardon is not 111 ; 21 W. B. 553 ; 12 Cox, C. C. 557. 
privileged from answeriug questions, the replies The 11 & 12 Viet, c, 42, s. 18, requiring magis- 
to which may criminate him, on the ground that trates to caution the accused with respect to 
actions for penalties under the Corrupt Fractices statements he may make in answer to the charge, 
JPrevention Act are pending against him. Reg, v. is not applicable to witnesses asked questions 
JQngMie, 22 L. T. 316. Ruling upheld in banco, tending to criminate them. Ik 
22 L. T. 335 ; 18 W, B. 805 ; 11 Cox, G. C. 499. 

A witness is not only not bound to anavrer Privilege is that of Witness.]— The privilego- 
that which will criminate him, but he is not of i^efubiug to answer is that of the witness alone^ 
bound to answer anything that tends to criminate I^eg. v. Rnigl ilte^ supra. S. F., Boyle v. 

him. In a prosecution for libel, a witness is not 10 Ex. 647 ; 3 0. L. B. 482 ; 24 L, J., Ex. 160 ; 

bound to answer whether he has written a 1 Jur. (N.s.) 115 ; 3 W. R. 206. 
particular paragraph in a newspaper, but he 

must answer whether he knew whose writing it Counsel supporting Claim.] — If a witness- 
was, but he is not bound to name the person objects to answer questions on the ground that 
whose writing he knew it to he. Rex v. Slaney^ they tend to criminate him, counsel cannot 
5 Oar. & P. 213. - argue lu support of the witness’s objection. R(jt 

On the trial of an information for bribery at Y.Adey^ 1 M. & Bob. 94. S.F., Thomas w 
a parliamentary election, filed by the attorney- M. 6: M. 48, n. 


general, in pursuance of a resolution of the House Corngjare cases sub tit. Evidence, 
of Commons, a person, alleged in the indictment 

to have been bribed, was oaU^ as a witness ; bo ^ SoUcitor and Client, 

refused to answer any question, on the ground 

that the answer would tend to criminate him. Solicitor — ^Wheu not Retained.] — A prisoner 
A pardon under the great seal was then handed was in custody on a charge of forgery, and was 
to the witness, but he still refused to answer, not allowed even to see his wife ; he wrote to a 
upon which the judge compelled him to answer, friend “to ask Mr. (It, or some other solicitor,, 
and on his evidence the defendant was convicted : whether the punishment was the same whether 
— Held, that the pardon took away the privilege the names forged were those of real or fictitious 
of the witness so far as any risk of prosecution persons.” Mr. Gr. was not the prisoner’s attorney, 
at the suit of the crown was concerned ; and that, though he w’as an attoi ney : — Held, that this was 
though the witness might still be liable to an not a privileged communication. Rex v. Brewee^^ 
ipipeachment by the House of Commons, not- 6 Car. k. F. 363. 

withstanding the pardon, by reason of the 12 (k The wife of A. went to B., an attorney, and 

13 *Will. 3, c. 2, yet that was so unlikely to happen produced a forged will to him, and asked iiim to* 
that the witness could not he said to be in any advance money to A. on the propeity mentioneil 
real danger, and he was therefoie rightly com- m it. B. was not then the attorney of A., or iii 
polled to answer, Reg. v. Boyes, 1 B. & S. 311 ; any way acting as his solicitor, A.’s wife lett 
2 F. & F. 157; 30 L. J., Q. B. 301 ; 7 Jur. (n.s.) the forged will with B., who made a copy of it, 
1158"; 5 L. T. 147; 9 W, B. 690 ; 9 Cox, C. C. A. afterwards called on B., who told all that had 
^2. occurred and returned him the forged will, de- 

To entitle a witness to the privilege of not an- clmmg to advance any money Held, that the 
swering a question as tending to criminate him, conversation between A.’s wife and B. was not a 
the court must see, from the circumstances of the privileged communication; and that, on the- 
case and the nature of the evidence which the trial of A. for forgery, evidence might be given 
witness is called to give, that there is reasonable of it. Reg. v. Barley^ 2 Car. & K. 313* 1 JDen,. 
ground to apprehend danger to the witness fiom C. C. 197; 2 Cox, C, C. 82. . , - 

his being compelled to answer. If the fact of 

the witness being in danger is once made to When Retained,]— Indictment for forg- 

appear, great latitude should be allowed to him ing the will of W. T., first, with intent to defraud 
in judging of the efiect of any particular question, the lieir-at-kw of the said W, T.; second, with. 
The danger to be apprehend^ must be real and intent to defraud some pemon or persons un’* 
appreciable, with reference to the ordinary opera- known. Quasre, whether (under the circum- 
tion of law, in the ordinary course of things, and stances) a valid objection could be taken to the 
a danger of an imaginary character, having will being produced in evidence by an attorney,, 
reference to some barely possible contingency, at the trial, on the ground of its being a privileged 
^ , communication. Reg. v. Tylmy, 1 Bm. C, 0^ 

L. being called as a witness on the trial of a 319 ; 18 L. J., M, C. 36 : 3 Cox 0. 0*. 

criminal information against K. was compelled 160. ’ * 

to answer, notwithstanding his objection that The solicitor of a bank is an admi^rble wit- 
eu^^^iiswef would tend to criminate him in ness against the directors, of transai<^W of 
*c^amactms for ^nalties, under the Corrupt which he became zant ia ll»t 
Fjaetlces Acts, which were then pending again$t although any communicaribus to or hsr 
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n., who was tried for forging the will of S, J., 
had sent the forged will to his attorney, Mr, M., 
with some deeds of S. J., ostensibly for the pur- 
pose of asking his advice, but really that he 
might find the will au<l act on it. It, was after- 
wards protliiced by Mr. M. before the magistrates, 
when H. was (diarged before them of forging it. i 
At the trial of H, for the forgery Mr. M. was 
called to produce the will, which he did, without 
any objection being taken. I’he officer of the 
court was proceeding to read it, when the 
prisonerts counsel objected to the reading of it, 
as being privileged in the hands of Mr. M. The 
judge directed it to be read in evidence :-~Held, 
that it was properly so read, it not having been 
put into the hands of Mr. M. in professional con- 
fiticnce, even if that would have made a differ- 
ence. Meg, V, Hayward^ 2 Oar. & K. 234: 2 Oox, 
C. C. 23. 

A prisoner was indicted for forging a will. 
The forged instrument had been given by the 
prisoner to his attorney, ostensibly for profes- 
sional purposes, but, in the opinion of the judge, 
with some veiy different object. On objection 
that it was a privileged communication, and 
therefore could not bo read: — Held, invalid. 
Meg, V. 1 Den. 0. C. IGG, 

A., an attorney, was employed by B. as his 
solicitor, to put out money upon mortgage. C. 
applied to A. to procure him the advance of 
money on mortgage, and to act as his solicitor 
in procuring it. C, stated to A. that he was the 
owner of certain freehold lands, and produced a 
foiged will in pi oof of his title, winch he placed 
in the hands of A. B. advanced the money, A. 
acting as his solicitor by preparing the mortgage 
deeds : — Held, that on the trial of C. for utter- 
ing the forged will, A. was bound to piodiice the 
will and also to give evidence of wiiat C. said to 
him as to the advance of the money. Mer/. v. 
Arery, 8 Car. & P. 096. 

A solicitor for a prisoner is bound to produce 
a document, when the prisoner is chaiged with 
an offence in respect of such document. Meg, v. 
Mrmn^ 9 Cox, C. 0. 281. 

The rule which piohibiis an attorney who has 
received documents from a client in a profes- 
sional character from producing them in evi- 
dence against that client, applies to documents 
which are the subject-matter of the charge. 1 he 
rule extemls to cases where the attorney has a 
lien upon the documents, Meg, v. Hankins, 3 
Cox, C. 0. 434. 

Letter written by Solicitor for Client.]— 

A letter written by a solicitor for a client making 
a claim for a lost parcel, alleged to contain valu- 
able article, is not inadmissible on the ground 
of privilege in a criminal case. But in order to 
make a client criminally responsible for a letter 
written by his solicitor it must be shown that 
tbe letter was written in pursuance of the in- 
structions of the client. A letter by a solicitor 
written ‘‘ in consequenee” of an interview with 
Ms Mient is not equivalent to a letter written by 
tJie Mstrttetions of the client, and is not admis- 
elMeto a criminal case against the client. Meg. 
T. 43 L. T. 445 ; 14 Cox, C. C. 486 ; 45 

Letters written by Client to Solicitor.]— 

me yW prbsecutrix had communications with 
tWa^riuey ia'^ference to certain dealings with 
'^e limner. The attorney was called as a wit- 
ness for the prosecution : — Held, that the letters 


written by the client to her attorney could noh< 
be put in by the prisoner’s counsel, lUg, v^ 
Jji verson, 11 Cox, C. C. 152. 

Statements made to Counsel.] — ^Held* 

that the prosecutrix and her attorney might he* 
cross-examined in reference to any privileged 
communications as to which they had given 
answers to questions addressed to them by the 
counsel for the prosecution, but not in respect- 
to such matters about which the attorney haA 
volunteered information unasked. Ib, 

In Presence of Prisoner.] — Held, also,. 

that matters which transpired during interviews* 
at which the prisoner was present were not pri- 
vileged. Ib, 

c. In other Cases. 

Clergyman or Priest.]— A Koman Catholio 
priest, called as a witness, is hound to answer 
the question from whom he received the property 
(a watch) alleged to be stolen, although deli- 
vered to him by a party in connection with the; 
confessional. Meg. v. Ha-g, 2 F. & F. 2. 

A chaplain who in his spiritual capacity had’ 
frequent conversations with the prisoner shoulcl 
not be allowed to give evidence of them at the 
trial. Meg. v. Griffin, 6 Cox, C, C. 219. 

Wife incriminating Husband.] — On an indict- 
ment for larceny the wife of a receiver who is 
not indicted cannot be compelled to give evi- 
dence against the prisoner. Mex v. Ast, Car. 
C. L. 06. 

The wife of a person who has been committed 
for trial and has absconded may lefuse to answer 
a question as to the whereabouts of her husband*. 
Meg. V. Ilamp, 6 Cox, 0. C. 167. 


9. Admissibility of Evidekce of othbk 
Offences. 

Where several Offences so connected as to fonm 
one Transaction.] — Where several felonies are so 
connected together as to form part of one entire 
transaction, evidence of them all may be given 
in order to prove a party indicted guilty of one. 
Mex V. Ellis, G B. C. 145 ; 9 D. ic K. 174 ; 5 
L. J. (O.S.) M. C. 1. 

Upon a trial for breaking into a booking-office* 
of a railway station, evidence wavS admitted that 
the prisoners had, on the same night, broken intch 
three other booking-offices belonging to three* 
other stations on the same railway, the four cases- 
being all mixed up together. Meg, v. Cobden, 3- 
F. & F. 833. 

A prosecutor will not be permittal to give in 
evidence several distinct offences, involving dif- 
ferent transactions, under one indictment. Mens' 
V. Yomig, R. & E. 280, n. 

But several offences connected with each other- 
may be so given. J b. And see Mex v. Thomas^, 
2 East, P. C. 934, 

A prisoner was indicted for night-poachings 
and it was proposed to show that on the occasion 
in question one of the prosecutor’s gamekeepers- 
had lost bis coat, and that it was found in the- 
prisoner’s house. There was another indictment 
against the prisoner for stealing ttie coat : — Held^ 
that this evidence was inadmissible, unl« the: 
prosecutor consented to an acquittal on the in'- 
dictmeiit for the larceny. Mex v, 4? 

Car. & P. 547. 
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A. and B. when riding in a gig together, were 
jobbed at the same time, A. of his money, B. of 
iis watch, and violence used towards both. 
There was an indictment for the robbing of A. 
.and another indictment for the robbing of B. : — 
Held, that on the trial of the first indictment, 
evidence might be given of the fact of the loss of 
the watch by B.. and that it was found on one 
'Of the prisoners, bnt that no evidence ought to 
be given of any violence offered to B. by the 
^robbers. Jlese v. Rooney^ 7 Car. &: P. 517. 

On an indictment for a rape on a child under 
ten, evidence was admitted of subsequent per- 
petrations of the same offence on different days 
previous to complaint to the mother, it appearing 
that the prisoner had threatened the child on 
the first occasion : — Held, that in such a case it 
was viitually one continuous offence. JReg, v. 
Mearden, 4 F. & F. 76. See also cases ante, 
vCol. 1555. 

Neither upon an indictment for stealing nor 
O'eceiving can evidence be given that the prisoner 
liad at the time, or previously, other stolen goods 
in his possession. Reg. v. Odd //, T. & M. 593 ; 
2 Den. C. C. 264 ; 20 L. J., M*. C. 198 ; 15 Jur. 
517 ; 5 Cox, 0. C. 210. S^e mm 34 & 35 Viet. c. 
112, s. 19, as to evidence of other cases on a 
*charge of receiving, 

A prisoner was indicted for stealing three 
.articles. Plaving taken the fiist article, he re- , 
turned in about two minuter and took the second, : 
.and then returned in half an hour and took the ; 
third : — Held, that the last taking was a distinct i 
felony, and could not be given in evidence with 
the other two ; but that the interval of time 
between the first and second taking was so short 
that they must be considered as parts of the 
•same transaction. Rex v. Birdseye. 4 Car. & P. 
386. 

Z. was indicted for feloniously having in his 
possession a lithographic stone, on which was en- 
graved a portion of a Dutch coupon. A second 
lithographic stone was found in his lodgings, in 
respect of which another indictment had been ^ 
preferre 1 against him Held, that it was com- 
petent for the prosecution to give evidence on 
the trial of the first indictment of what was on 
the second stone. Regt.^. Zeigert^ 10 Cox, C. C. 
555. 

A. was charged with having conspired with J. 
and others unknown to uaise insurrections and 
obstruct the laws. It was proved that A. and 
-J. were members of a Chartist lodge, and that 
A. and J . were at the house of the latter on a 
(Certain day, on the evening of which A. directed 
t;he people assembled at the house of J. to go to 
ithe racecourse at P., whither J. and other per- 
sons had gone : — Held, on the trial of A. that 
-evidence was receivable that J. had at an earlier 
part of the day directed other persons to go to 
^he racecourse ; and it being proved that J. and 
an armed party of the persons assembled, went 
♦from the New Inn : — -Held, that evidence might 
,be given of what J. said at the Nevr Inn. it being 
all one transaction. Reg. v. Shellard, 9 Car. &; P. 
.277. 

An indictment contained three counts ; the 
jury found the prisoner guilty on the first two 
-and not guilty on the third -Held, thaf the 
jury might, in finding their verdict, take into 
<5onsideration the evidence given in support of 
•anyone of the charges, though they had ac- 
.onitted the prisoner on one of them. Reg. v. 
mgms, 68 L. T. 776 ; 16 Oox, 0. 0. 387 ; 52 J. 




“r'.ir' 






Upon the trial of an indictment for murder 
by stabbing, it appeared that the prisoner when 
arrested about an hour after the alleged crime, 
had in his possession a blood-stained knife : — 
Held, that evidence was admissible to show that 
the prisoner immediately before his arrest had 
stabbed another person. Reg. v. frlehner^ 1(> 
Cox, C. C. 701. 

Evidence of res gestse.] — The false denial of 
the husband by the wife, though not directly 
proved to have been by his authority, or in his 
hearing, to custom house officers, coming to his 
house to search for uncustomed goods, imme- 
diately after discovered by them on his premises, 
is admissible, as a pait of the res gestse. on the 
trial of an information for penalties airainst the 
husband, for possessing the goods with a guilt v 
knowledge. Att.-Oen. v. Ooi)d, M‘CIeh & Y. 
286. 

See also cases ante, col. 1524. 

When Evidence shows another Felony,] — 
Although evidence offered in support of an in- 
dictment for felony may be proof of another 
felony, that circumstance does not render it 
inadmissible, if the evidence is otherwise receiv- 
able. Reg. V. Bassett, 2 Car. & K. 306; 2 Cox, 
C. C. 243. 

It is no objection to evidence on an indict- 
ment for felony, that it also goes to show the 
prisoner guilty of another felony. Itex v. Jfaoref 
2 Car, & P. 235. Contr^, Reg. v. Butler, 2 Cox, 
C. C. 132. 

Evidence of another felony is admissible, 
when it is necessary to establish the charge on 
which the prisonei is being tried. Reg. v. May^ 
1 Cox, C. C. 236. 

Evidence of a distinct felony may be given 
in re-examination where it will serve to explain 
an apparently contradictory fact elicited by 
cross-examination. Reg. v. Ckamhers, 3 Cox, 
C. C. 92. 

A prisoner was to be tried on three indict- 
ments : for receiving stolen tin, and stealing 
iron, and for receiving stolen brass. A constable 
went with a search warrant to search the pri- 
soner’s premises for stolen irop, and, having read 
the warrant to the prisoner, the latter made a 
statement : — Held, on the trial of the first in- 
dictment, that the whole of the statement was 
receivable, although part of it related to the 
charge respecting the iron. Reg. v. Mayisfield, 
Car. & M. 140. 

A. was indicted for stealing a shilling which 
had been previously marked and put into a till. 
A constable found the shilling in his possession, 
and asked him if he had any more raon^y about 
him. The prisoner produced some half-crowns, 
and then made a statement : — Held, that this 
statenient was not receivable, on the ground 
that it related to another and distinct felony. 
Reg. V. Butler, 2 Car. & K. 221, 

In answer to an alibi set up on a trial for 
felony, the prosecutor may show the circum- 
stances under which the prisoner was seen near 
the spot in question ; though those circum- 
stances involve the comruission of another 
felony by him, Reg. v. Briggs^ 2 M.. k Boh. 
199, 

Limit of Time.] — Where p^psech^oia 

is bound by statute to be commbribb# 
thw moptbs of the off^nco A 
of similar prior offences by the 
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admissible either in chief or to rebut the pri- to accuse the prosecutor of an infamous crime 
soner’s denml of those prior offences on cross- with intent to extort money, it was proved 
-examination. J/cy. v. BeigMon^ 18 Cox, C. G. that the prisoner had gone up to the prosecutor 
>535. and said to him. “If you do not give me a 

sovereign, I will charge you with an indecent 
To Show Ciuilty Knowledge or Intent.] — On assault ” Held, tliat inasmuch as, if the jury 
an indictment for birgery, if a second uttering believed that such language hatl been used by 
is made the subject ot a distinct indictment, it the prisoner, the intent was manifest, evidence 
<jannot be eiven in evidence to show a giilty for the jirosecution tending to show that the 
knowledge in a former uttering, liejc v. Smithy prisoner had made a similar chaige two yeans 
Car. k 1*. 833. Ami aee (mam ante, col. 1303. befoic ouglit not to be admitted. v. 

Upon an indictment charging A. with uttering M^J)inineU^ 5 Cox, G. C, 133. 
a forg<‘d order and B. as at‘cehsr>ry before the On the trial of an indictment for accusing a 
fact, evidence of other ortlers of the same pei’son of an unnatural crime with intent to 
character and in the same liandwritiiig having extort money — the prisoner being a soldier, and 
been prcviouhljmttered by some person unknown, the accusation li a ving been made w^hile ho was 
is not admisHible against cither prisoner alt hough on duty as sentry — evidence of declarations 
the handmn'itmg was pioved to be that of the made by him on a former occasion, on coming 
acechhory, Jkf, v. 2 Cox, C, C. 80. off guard, that he had obtained money from a 

The priKoiier wUvS charged with uttciing a bill gentleman by threatening to take him to the 
of exchange purporting to be drawn by M. : — guard-house and accuse him of an unnatural 
Held, that statements made by the prisoner with crime, is admissible. Jly. v. Choj?ej‘, 3 Cox, 
reference to M. on a previous occasion when he C. C. 547. 

applied to get a bill discounted weie admissible. It cannot be shown on the trial of an indict- 
Jieg, V. Alabeft, G Cox, C. C. 320. ment that the prisoner has a general disposition 


applied to get a bill discounted weie admissible. It cannot be shown on the trial of an indict- 
Jieg, V. Alabeft, G Cox, C. C. 320. ment that the prisoner has a general disposition 

Having a large quantify of counterfeit coin in ' to commit the same kind of offence as that 
possession, many ot each sort being of the same charged against him ; therefore an admission by 
•elate, and made in the same mould, and each a piisoner, charged with an infamous crime, that 
piece being wrapped in a separate piece of paper, he had committed the same offence at another 
And the whole distributed in different pockets of time, and with another person, and that he had 
the dress, is some evidence that the possessor a tendency to such practices, was rejected. II 'Uf 
knew that the coin ,was counteifeit, and in- v. Cole^ Phil. Evid. 170. 

tended to utter it. Ileg, v. Jarvh^ Dears. C. C. In cases of receiving stolen property, see ante, 

tjr>2 ; 25 L. J., M. G. 30 ; 1 Jur. (N.s.) 1114 ; 4 col. 1124. 

W. B. 85 ; 7 Cox, C. C. 532. Where a prisoner was indicted in one count 

Possession of bad money five days after, may i for stealing coal from the mine of H. J. G-., and 
lee given in e\ idence to show guilty knowledge, m the same count for stealing from the mines of 
V. Ilarrlaoii, 2 Lewin, C. C 118. thirty other proprietors, and it appeared that ail 

Having in possession a large quantity of base the coal so alleged to have been stolen, had been 
•coin is e\ idence of having procured it vMth intent raised at one shaft: — Held, that proof of such 
to utter it, unless there are other circumstances charges might be relied on, in order to show a 
to induce a belief that the defendant was the i felonious intent. i2cy.v. Bleaadale, 2 Car. k K. 


maker. v. FuU( r, B. B. 8U8. 

On an indictment for ntteiing counterfeit | 
■coin, to proie a guilty knowledge, evidence may i 


On an indictment for endeavouring to obtain 
an advance from a pawmbroker upon a ring by 


be given of a subsequent uttering by the piisoner the false pretence that it was a diamond ring, 
•of counteifeit coin of a different ilenominatioii evidence was admitted that two days before the 
to that mentioned in the indictment. The transaction in question the prisoner had obtained 
<lifference in the denomination of the coin goes an advance from a pawnbroker upon a chain 
to the weight of evidence, but not to its admissi- which he represented to be a gold chain, but 
Inlity. Meg. v. Fomfer, Dears. C. 0. 45G ; 3 which was not so, and endeavoured to obtain 
•C. L. B. GBl ; 21 L. J., M. C. 134; 1 Jur. (N.s.) from other pawnbrokers advances upon a ring 


407 ; 3 W. B. 411 ; G Cox, C. C. 521. 


which he represented to be a diamond ring, but 


On an indictment for conspiring and unlaw- which in the opinion of the witnesses was not 
fully meeting for the purpose of exciting divseon- so. This ring was not produced : — Held, that the 
tent and disaffection, resolutions passed at a evidence was properly admitted. Ihg.v.Fmmda^ 
former meeting, in another place, and at which 43 L. J., M. C. ; L. tl. 2 C. C. 128 ; 30 L. T. 
•one of the defendants presided, the proposed 503; 22 VV. B. 663; 12 Cox, G. 0. 612. 

-object of which meeting was to fix the meeting A. was indicted for obtaining a specific sum of 
mentioned in the indictment, are admissible to money from B. by false pretences. He was em- 
«how the intention of such defendant in assem- ployed by his master to take orders, bnt not to 
Hing and attending the meeting in question, at receive moneys, and he was proved to have ob- 
whiSi he also presided. Max v. Jlufit, 3 B. k Aid. tamed the specific sum from B. by representing 
.566 ; 22 B. B. 485. that he was authorised by his master to receive 

If persons who formed part of a mob obtain it. Evidence of his having, within a week after- 
money from a person by advising him to give w^ards, obtained another sum from another per- 
money to the mob. and are indictS for this as a son by a similar false pretence, such obtaining 
Tobbery, the prosecutor, to show that this was not being mentioned in the indictment in jany 
mot bonfi fide advice, may give evidence of way, is not admissible for the purpose of proving 
demands of money made by the same mob at the intent, when he committed the acts charged 
other places, before or afterwards in the course in the indictment. Meg. v. MoU^ Bell,, 0. Q. 
.of the same day, if any of the prisoners were 1280 ; 30 L. ,1.. M. C. 11 ; 6 Jur. (isr.,8.) 112 j. ; ^ 

K t on those occasions. Mem v. Wlnhwortk^ L.'T. 310 ; 9^ W. K. 74 ; 8 Cox, 0. 0. '^ll..; „ ^ 

& P. 441, 0. was indicted in ^our , counts, loir 

Onihe trial of an indiotinent for .threatening money hj. f?dse pretences. It was 
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he had inserted an advertisement in a news- 
paper containing statements found to he false, 
an address and “ Trial Paper and Instructions, 
1^.” Six envelopes were found in his possession, 
each directed to the address given and containing 
an answer to the advertisement and twelve 
postage stamps. Two hundred and eighty-one 
other letters wore produced by a post-ottice clerk 
which had been stopped by the postal autho- 
rities, Each letter contained twelve stamps, 
but no proof was adduced that they were written 
by the persons from whom they purported to 
come Held, that they were receivable in evi- 
dence. Ileq. V. 45 L. J., M. C. 15 ; 

1 Q. B. D. 19 ; 33 h. T. 754 ; 24 W. K. 279 ; 
13 Cox, C. C. 123. See also Beg, v. Stenson, 
25 L. T. 066 ; 12 Cox, C. 0. 111. 

On an indictment for an assault with intent 
to commit a mpe, evidence that the prisoner on 
a previous occasion had taken liberties with the 
prosecutrix is not receivable to show the prisoner's 
intent. Bex v, Llogd, 7 Car. P. 318. 

On an indictment for administering sulphuric 
acid to eight horses, with intent to kill them, 
the prosecutor may give evidence of adminis- 
tering at different times to show the intent. 
Bex V. J%r/, 4 Car. & P. 363. 

The intent with which poison is administered 
for the purpose of procuring abortion may be 
shown by evidence of similar medicines ad- 
ministered subsequently to the felony charged. 
Beg, V. Odder, 1 Cox, C. C. 348. 

Upon the trial of an indictment under 24 & 25 
Yict. c. 100, s. 58, for “feloniously and unlaw- 
fully using a certain instrument, to wit, a quill, 
with intent to procure a miscarriage,” it is 
relevant, in older to prove the intent, to show 
that at other times, both before and after the 
offence chaiged, the prisoner had caused mis- 
carriages by similar means. Beg, v. Dale, 16 Cox, 
0. C. 703. 


To show that Act not done Accidentally or by 
Mistake, ]-“The question being whether A. mur- 
dered B. (an infant), adopted permanently by 
him on certain representations in consideration of 
a fee of 3^., and the body, of the infant being sub- 
sequently found buried in a garden belonging to 
A. : — Evidence of previous permanent adoptions 
with similar representations and on similar 
inadequate terms is relevant to the issue. Evi- 
dence that the bodies of other infants had been 
found buried in a similar manner to that of B. in 
gardens belonging to A. is relevant to the issue. 
Maltm -y.Att,~Gen,fer NewSovth Wales, 63 L. J., 
P. C. 41 ; [1894J A. C. 57 ; 6 K. 373 ; 69 
L. T. 778 ; 17 Cox, 0. C. 704 ; 58 J. P, 148— • 
P. C. 

E. and H. were jointly charged upon an in- 
dictment for the murder of the husband of H., 
with causing his death by the administration of 
arsenic. Evidence having been given that the 
deceased had died from^ arsenic, and had been 
attended by the prisoners : — Held, that it was 
competent for the prosecution to tender evidence 
of other cases of persons who had died from 
arsenic, and to whom the prisoners had access, 
exhibiting exactly similar symptoms before 
death to those of the base under consideration, 
lor the p'grpo^fe.of showing tlmt tide particular 
death ®ose ffAn arsenibal pyoisoning— not acci- 
designedly administered by 
meo#^ l^oyrever, is not s,dmis- 

f ifc%e 

fldt IV^ence 


tend indirectly to that end is no ground for 
its exclusion. The true principle on which the* 
admissibility of all such evidence rests is that, 
laid down in Beg. v. Geer mg (18 L. J., M. 0. 
215). Beg. v. Whislow (8 Cox, G. G. 397) com- 
mented oii and disapproved. Beg. v. Flamiagan,, 
15 Cox, C. C. 403. 

Upon an indictment for maliciously shooting, 
it appeared that there were two shootings ; but 
it being questionable whether the lirst &hootin|^ 
was by accident or design : — Held, that proof of 
the prisoner having intentionally shot at the 
person the second time, was evidence to show 
that the first was wilful. Bex v. Voke, R. & K. 
531. See also cases ante, col. 1526. 

Evidence of another felony is admissible to^ 
show the animus of the prisoner, or if the act 
done was wilful or acci<lental. A. was indicted 
for setting fire to a rick on the 29th of March 
by discharging a gun close to it. Evidence was- 
admitted of his having been seen near the same 
rick with a gun .on the 2tSth, when it had been 
also set on fire. Beg, v. Dossett, 2 Car. K. 306 ; 

2 Cox, G. C. 243. 

Under an indictment for arson, where the- 
prisoner is charged with wilfully setting fire to 
her master’s house, the previous and abortive 
attempts to set fire to different portions of the- 
same premises, are admissible, though there is no 
evidence to connect the prisoner with any ot 
them. Beg. v. Dalle?/, 2 Cox. C. C. 311. 

Upon an indictnient for arson it is not com- 
petent for the prosecutor to show that other fires,, 
of which notice was given by the prisoner^ 
were of a similar nature to the one in qu^tion,. 
and different from those of which notice was 
given by other parties. Beg. v. Began, 4 Cox,, 
C. C. 335. 

Upon a trial for arson with intent to defraud 
an insurance company, evidence that the prisoner 
had made claims on two other insurance com- 
panies in respect of fires which had occurre<l 
previously, and in succession, was admitted for 
the purpose of showing that the fire whiclx 
formed the subject of the trial was the result of 
tlesign and not of accident. Beg. v. G?'a ij, 4 F. 

F. 1102. 

On a charge of arson (the case turning on 
identity) evidence was rejected that, a few tlays. 
previously to the fire, another building of the* 
prosecutor was found on fire, and the prisoner 
was seen standing by, with a demeanor which, 
showed indifference or gratification. Beg, v- 
Harris, 4 F. k F. 342, 

Upon a trial for felony, other felonies, which 
have a tendency to establish the scienter, may be 
given in evidence for that purpose. Beg, v. 
Weeks, L. & C. 18 ; 30 L. J., M. C. 141 ; 7 Jur. 
(N.S.) 472 ; 4 L. T. 373 ; 9 W. R. 553 ; 8 Cox, C. C. 455* 

On an indictment for arson in setting fire to a 
rick, the property of A., evidence may be given of 
the prisoner’s presence and demeanour at tires off 
other ricks, the property respectively of B. and 
0., occurring the same night, although those tires- 
are the subject of other indictments against the? 
prisoner, such evidence being important to* 
explain his movements and general conduct before: 
and after the fire of A.’s rick ; but evidemc© is. 
not admissible of threats, statements or particular 
acts pointing alohe to the other indictments, and- 
not tending to lm|>heate or explain, IJie 
of the prisons in' reference to that trb. v* 
m^^or, 5 Oo^, G. 0. ^ ^ V) I 

An indictment charged thn prfe^dr' 
ing' embezzled three sums of 2U., the moneys of 
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his employers, he bein^ a clerk or servant. 
Evidence was given of the embezzlement of 
tb^se sums, anti it was then proposed to give 
•evidence of other sums not charged in the indict- 
ment, but which had also been embezzled, to 
•Bhow that if it should be contentled that the 
Bunis charged in the indictment were subjects of 
n, mistake in keeping the accounts, there being 
many other sums unaccountel for, admitting 
•evidence of siicli sums would avssiht the jury in 
determining \,diat value was to be attached to 
the suggestion : — Held, that such evidence was 
admissible, iff//, v. lUchardmn, 2 F. k F. 343 ; 

8 Cox, C. C. 448. 

A member of a friendly society was employed 
to receive weekly payments made by other mem- 
bers, and appropriated certain sums thus paid. 
ITpon the trial, the books of the society were 
tendered generally in evidence, and received, 
.although it was objected that the evidence ought 
to be confined to the entries forming the subject 
of the imhetment : — Held, that they were rightly 
admitted. lieq, v. Proud ^ h. k C. 97 ; 31 L. J., 
M, C. 71 ; 8 Jur. (N.S.) 142; 5 L. T. 331 ; 10 
W. K. 62 ; 9 Cox, C. 0. 22. 

10. Documents. 

a. Admissibility G-enerally. 

Letters found upon Prisoner or in his 
‘^Possession.] — On a charge of conspiring to 
murder, after it had been proved that the | 
grenades by which the death in question had 
been caused had been ordered by A., but when 
there wais no evidence to coimect A. -willi the 
prisoner, it was proved that a letter in A.’& hand- 
writing, bearing a memorandum in the haul of 
the prisoner, was fouxnl at his residence after his 
arrest ui»oii the present charge : — Held, thar such 
letter was admissible against him, not upon the 
ground that A. was a co-conspirator, but upon the 
ground that it was found in the pohse^sion of the 
prisoner, and was relevant to the impiiry. llrg, 
T. Bernard^ 1 F. & F. 240. 

On an indictment for forging a bank note, a 
letter purp/yrting to come from the priboner's 
brother, and left by the postman pursuant to its 
<lirection, at the prisoner’s lodgings, after he was 
appiehended and during his confinement, but 
never actually in his custody, cannot be read in 
evidence against him on his trial, lleui v. 

2 Leach, Cl 0. 820. 

On an indictment for a conspiracy, the letters 
of one of the defendants to the otlier are, under 
•certain circumstances, admissible in evidence in 
his favour, to show that he was the dupe of the 
other, and was not himself a participator in the 
fraud. Ilex v. WlUteliead., 1 Oar. & l\ 67, 

A prisoner was taken into custody at the house 
of his brother on a charge of abduction ; when 
he was taken, a letter was found in a writing 
*4esk in the room in which he and his brother 
were. The letter was directed to a person in the 
meighoourhopd of the prisoner's late residence. 
The pplice officer was going to open it, when the 
pdsc^er told him it had nothing to do wnth the 
that he had come about : — Hold, that 
fjlc letter was receivable in evidence on the trial 
the prisoner for the abduction. Beg. v, Bar- 
' watt, 9 Car. & F. 387. . 

bn a case of forging and uttering a forged hill, 
^ latter written by the prisoner to a third person, 
•saying that such person’s name is on another bill, 
£ijid desiring hint not to say that that bill is a 


forgery, is receivable in evidence to show guilty 
knovdedge. Bew v. Borhes, 7 Car. k P. 224. 

Though a letter found upon a prisoner may be 
read, it is no evidence of the facts it states : they 
must he proved by other evidence, Bex v, 
Plunier,^.. k B. 264 ; 15 B. B. 741. 

Letters Intercepted.] — Letters which have 
never been in the custody of a prisoner, or any 
way adopted by him (being intercepted at the 
post office), although directed to him, cannot he 
read in evidence against him, Bex v. Mevey, 1 
Leach, C. 0. 232, 285. 

A prisoner in enstody wrote a letter to Ins wife, 
he wa.s told that it would be read before being 
posted ; the police kept the letter and sent a copy 
to the wife : — Held, that the original was not 
admissible. Beg. v. Famentei\ 12 Cox, 0. C. 177. 

Letter of one Prisoner— Joint Indictment.] — 

If a letter, written by one of several prisoners, is 
lead in evidence, and in this letter the names of 
the other prisoners are mentioned, these names 
must not be omitted in the reading of the letter 
but the judge will tell the jury to pay no atten- 
tion to the letter, except so far as it affects the 
writer. Bex v. Fletcher, 4 Car. k P. 250. 

Document partly in Prisoner’s Writing found 
in Box not Proved to belong to Prisoner.] — In a 
portmanteau not proved to belong to a prisoner 
on trial was found a paper folded like a letter, 
and containing in the inside what purported to 
be an inventoiy of goods pawned at different 
times. The inventory was not in his hand- 
writing ; but on the outside of the ])aper his 
name, and the word private,’' both in his hand- 
wiiting, were indorsed : — Held, that the contents 
of the paper were not admissible against him. 
Beg. V. Hare. 3 Cox, G. C. 247. 

; For sake of Comparison.] — Copy books found 
at the priboiier’s house containing writing by the 
i prisoner, and produced by a policeman, cannot be 
i received in order to compare with the forged 
I cheipie. Jleg. v. Harvey, 11 (’’ox, 0. 0. 516. 

On an indictment for forgery, it a}>peared that 
the prisoner, on the discovery of the forgery, 
being suspected, was asked to write liis name, 
for the purpose of comparison, and did so:— 
Held, that the signature was not admissible ou 
the part of the prosecution for that purpose 
Reg. V. Aldrtdge, 3 F. k F. 781. 

The defendant was intlicted for perjury al- 
leged to have been committed by him on a trial 
of an action by swearing that the signature to a 
document was not in his handwriting. The judge 
made the defendant write his name in court am.1 
impounde<l the two documents : — Semblc, the 
jury might compare the two signatures. Meg. v. 
Taylor, 6 Cox, C. C. 58. 

Card of Prosecutor to prove Ms Kame.] — 

Where an indictment charged that a person shot 
at one Harvey Garnett Phipps Tuckett Held, 
that Tuckett’s card, though given to one of the 
witnesses in the presence of the party charged, 
could not he given in evidence against him on 
the trial to prove the name, as its contents were 
not shown to have been communicated to him 
Beg. v, Douglas, Car. & M. 193. 

Maps and Plans— Form of.]— A map ora plai| 
prepared for the purpose of a trial ought not tq 
contdin any refer^ce to transactions aid 
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xences which are the suhiect-matter of theinves- facts the presumption is stronger that they have 
tigation Tiefore the court, and not existing when been destroyed than 'that they are in existence., 
the survey was made ; and if it does, and the Ileg^, v. Mbiley, 1 Oox, C. C. 12 
objection is tahen, the court will not allow the ‘ 

jury to look at it. Beg. v, Mitchell, 6 Cox, 0. C, Deed- Sporting Eights.]— A landowner 

82. by deed granted the right of shooting to Q. over 

land of which B. afterwards became occupier. 
Infancy, how Proved.] — On an indictment Upon an information against B. for entering and 
against a defendant for obtaining goods by falsely being in the daytime upon land in search of 
pretending that he was of full age, a plea of game, G. deposed* that he ha<l the excliisheright 
infancy in an action brought against him is not of shooting over the same, and that he had given 
admissible for the purpose of proving that he no authority to B. to shoot ; the dee 1 was m\t put 
was a minor. Meg, v. Shumonds, 4 Cox, C. C. in evidence Held, that the conviction, luisup. 
277. ported by the productionof the deed, was wrong, 

_ ^ ^ Barhec V. JJavk, B4 L. J., M. C. 140 ; 11 Jur.. 

Unstamped Documents.] — On an indictment (h.s.) (551. 
for forging a hill of exchange, the bill may be 

given m evidence although it not stamped. b. Notice to Produce. 

Mex V. Itawlmwood, 1 Leach, 0. 0. 2o7 ; 2 East, 

P. 0. 955; 2 Term Eep. COt), n. S. P., v. In what cases Necessary.] — On an indiefment 
Morton, 2 East, P. C. 955 ; 1 Leach, C. G. against A. and B. for burglary one of the art iclcs 
2'‘>9, n. stolen was a ring, which ivas (kscribe 1 Darlicu- 


P. 0. 955; 2 Term Eep. 505, n. S. P., v. In what cases Necessary.] — On an indiefment 
Morton, 2 East, P. C. 955 ; 1 Leach, C. G. against A. and B. for burglary one of the art iclcs 
2i>9, n. stolen was a ring, which ivas (kscribe 1 parlicu- 

0. was indicted for embezzlement, and fur the laiiy by the piosecutor and proved to have had 
purpose of proving his identity as the person re- an inscription upon it, and to have been just like 
ceiving certain things from & Co. foi the pro- one he produced ; one of the prisuntus being 
secutor, an entry in a book of S, & Co. was read proved to have shown, soon after the burglary, a 
in evidence. The account was kept in four ring which in the opinion of the witnesses was- 
columns, in the first of which were entered the just like the one produced and had an inscription 
dates ; in the second the name of the person on upon it, but of wliich no notice to produce had 
whose behalf the money was received; in the been given -Held, that the coiiteuts of the in- 
third the signature of the person receiving ; and scription on the prosecutur's ring could not In* 
in the fourth the amount of the particular pay- pioved, and that as there had been no notice 
ment made by S. & Co. : — Held, that the entry, given to the prisoner to produce the ring shown 
as explained by the evidence, amounted to a by him to the witness, the contents of the in- 
receipt ; and that even for the purpose of scription upon it could not be proved. Meo v 
proving identity, the whole entry could not be Fia r, 4 E. & h\ B9(). 

read without a stamp, and that therefore the A man was indicted for forging a bank note of 
conviction was wu'ong. Meg, v. Overton, Dears, a banking company. The note was not nroduced 
0.0. 308; 23 L. J., M. C. 29; 18 Jur. 134; 6 nor had there been a notice to produce the 

T ’ Held, that secondary evidence was not 

In the course of proving a conspiracy to admissible. Meq, v. Fitzmiumc, Ir E 4 C L 
defraud, earned into effect by prevailing upon 1 ; 18 W. E. 763. . . - 

the prosecutor to accept bills, a warrant of A solicitor was indicted for perjury in havinsr 
attorney, given to him for the purpose of bworn that there was no draft of a certain 
inducing him to accept, reciting the acceptance, statutory declaration made by a client No 
may be given m evidence, though unstamped, notice to produce this draft had been given to 
^ solicitor, and upon his trial it ^vas iiroved to 

xzi ; iL dur. zoi. have been last seen in his possession. Secondary 

See note 54 & 55 Viet. c. 39, s. 14. evidence having been given of its contents : — 


Privilege of Solicitor. ]—Ncc ante, col. 1872. secondary evidence %vas inadmis'-ible. Meq. v! 

^ . Mlworthg, 37 L. J., M, C, 3 : L. E. ICC 103 • 

Original Entry must he Produced.]— Upon an 17 L. T. 293 ; 16 W. E. 207 ; 10 Cox C. C 579 ' 
indictment for forging a cheque for 60?. 106*., evi- Where the witness, swearing to the word‘d 
dence of the number of the notes in which it spoken by way of oath by the prisoner wdien lie 
was paid was rejected in consequence of the administered the same, said that he held 

samo time when ho 

Me//. T. Ilmiey, 11 Cox, 0. 0. 546. aclmirustered the oath, from which it was sup- 

— , posed that he read the words • vet hnhl 

— Telegram sent hy Prisoner.]— Where in parol evidence of what ho in fact said was suf- 
a enmnial ease it is sought to pve in evidence ficient without giving him notice to produce the • 
the contents- of a telegram sent by the prisoner paper, v. jlfom, 6 Bast 419 ^ 

to a witness, it is absolutely necessary that the On an indictment for arson on the prosecution 
oiigiiial message handed to the post-office should of an insurance company, their hooks are not* 
be produced, or pioof given that it is destroyed, evidence of the insurance witS nSe to nrf 
and tlie copy leceivod by a witness cannot be duce the policy, ifeai v 1 Bsp 127 ^ 

given in evidence until it is proved that the Upon an indictment for artra with^’intJ;t 
CoC’c!c“oa^‘^ produced. Jteg.Y. Began, IS defraud an insurance company, the nature S 
’ ' proceedings does not give notice to the 

— Directions on HamSer.]-On an indict- Strtualtioteto pt^^T 

Tf, V receiving, parol evidaioe Dears. 0. 0. 187 ; 22 ™ M 0 nl' • iT^ 

of the directions upon certain hampers sent by 422 ; 6 Cox C. C 159 ’ ‘ 

the principal to the receiver is not admissible w'herA ^ . 

without no^ce to produce them, unless from tjie between master and Bwanfe^M^ 
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of the service is defined, on an indictment for 
embezzlement against tlie latter, parol evidence 
of the service is not admissible ; unless notice 
has been given to produce the agreement, ifw. 
V, Ciapton, 3 Cox, C. C. 126. 

In order to prove the service of the copy of an 
order of sessions, a witness was called, who 
stated, that the order having been drawn up 
from the minutes of the sessions on paper, and 
signed by tlie clerk of the peace, was read over 
l)y him to cacli of the defendants, whom he at 
the same ^ time served with a true copy of it : — 
Held, sufficient ; and that It was not necessary 
to give notice to produce the copy served in 
order to let in such e valence, i/c//. v. 

7 Q. B. 45h ; 2 N(‘W Sess. Cas. 108 ; 14 L. J., 
M, C. 163; 0 Jur. 621. 

An irulictmcnt alleged that the pidsoner, being 
in tlie employ of the post-office, stole a post- 
letter, to wit, a post-letter directed and adtlressed 
as follows, that is to say (setting out the ad- 
dress), which contained property. At the trial, 
a witness having de])osed that he employed a 
man to post a letter containing the property in 
question :~Held, that be might be asked how 
that letter was addressed, although no notice to 
produce the letter had been given. Jl/'g. v. 
Ciuhi\ 3 Jur. (k.s.) 6P8. See also iiVy, v./Ihileg, 
supra. 

On Postponement of Trial.] — Where a trial 

has been postponed from one session to another, 
a notice to produce served on the prisoner in 
time for the first session is a\ailable for the sub- 
sequent one without any fresh service, ifey. v. 
Jlohhmn, 5 Cox, C. C. 183. 


Service — ^Length of Time before Trial.] — If a 

forged deed is m the possession of a prisoner, 
who is indicted for forging it, the prosecutor is 
not entitled to give secondary evidence of its 
contents, unless he has. a reasonable time before 
the commencement of the assizes, given the 
prisoner lu/tiee to produce it. A notice given to 
the prisoner during the assizes is too late. lieu) 
V. ltd wort It, 4 Car. k P. 254. 

A prisoner trictl at the assizes for arson, on 
Wednesday, the 20th of March, was on Monday, 
the 18th, served at the prison with a notice to 
pnxluce a policy of insurance. The commission 
day WH8 Friday, the 15th, and the prisoner’s home 
was ten miles from the assize town : — Held, that 
the notice was served too late. v. Mllcomh^ 
6 Car. k l\ 622 ; 1 M. Bob. 260. 

Notice to produce a document served on the 
defendant’s solicitor the day before the trial, but 
after the commencement of the assizes, is suffi- 
cient. Ileg, V. IltmJum, 3 Cox, C. 0. 434. 

A notice to produce, served on the 23rd, on 
the prisoner in custody after the grand jury were 
disclrarged, the commission day being the 16th, 
is too late. i%. v. AWsim, 1 Cox, G. C. 24. 

Notice to produce a cheque at the trial in 
London, that was served on the London agents, 
for the country solicitor at 3 p.m., the day before 
the trial, is sufficient. Meg. v. Mamp, 0 Cox, 
0. 0. 167. 


Notice to produce policies of insurance, served 
op, fl|hc prisoner’s attorney on Tuesday evening, 
thj& |ri^oaer then being in Maidstone and the 
twenty miles off, is sufficient when the 
.takes place on Thursday. Meg. v. Barher. 
1 f. 1^. 326. 

notice to prod-uce a policy of insurance 
wag^ given to the prisoner in the middle of the 


' 4 1 M!' hlk 




day preceding the trial, the prisoner’s residence- 
being thirty miles from the assize town Held,, 
that secondary evidence of the policy could not 
be given. Meg. v. KiUtm, Bears. 0. C. 187 ; 22 
L. J., M. C. 118 ; 17 Jur. 122 ; 6 Cox, 0. 0. 169. ij 

Service on whom.] — Service of notice to pro- 
duce on an attorney who had served a notice on 
))ehalf of the prisoner, as to an application to 
hail him upon the charge, is sufficient. Meq. v. 

Boucher, 1 F. k F. 486. 

Service of a notice to produce on the prisoner 
in gaol is sufficient. Meg. v. Mohbisoti, 5 Cox, 

G. 0. 183. 

A notice to produce a document delivered to am 
attorney, suggested to be the prisoner’s attorney, 
is (ill the absence of evidence that be was so) not 
a valid notice, so as to enable secondary evidence 
to be given ; and the attorney was not allowed 
to be asked whether he had showm the notice to^* 
his client. Meg. v. Bownhuni, 1 F. & F. 386. 

c. Secondary Evidence. 

When Admissible— Documents lost or De- 
stroyed.] — When a false pretence is contained 
in a letter which is lost, the prisoner may be 
convicted, if parol evidence is given of the con- 
tents of the letter. Mex v. Chadwick, 6 Car. k B. 

181. 

Where perjury is assigned upon a written in- 
strument, subsequently lost, secondary evidence 
is admissible. Meg. v. Milnes, 2 F. & F. 10. 

If a prisoner has said that he has destroyed a 
deed wffiich he is chaiged with forging, no notice 
to produce it wall be necessary. Mex v. liatoorth, 

4 Car. & P. 254. 

"Where perjury is alleged as having been com- . 
mitted before justices at petty sessions on the 
hearing of a charge contained in a w'ritten 
information, that information must bo x>m(luced, 
or its loss or destruction proved, before secondary 
evidence of its contents can be given on tlie trial 
of an indictment for perjury. Meg. v. Billon, 14 
Cox, C. G. 4. 

0. ordered animals, bought at a market in the 
county of 8., to be forwarded to T., in the county 
of C. A form of certificate wms there given to 
the drover, wdio showed it in course of the 
journey to railway porters and others at two 
places in the county of G., but it wms dcstroye( I 
by order of 0. On 0. being charged for uttering 
a false certificate, and notice to produce the 
original being served : — Held, that the justices 
at T. were right in receiving secondary eVideneo 
of the certificate. Oaltey v. Stretton, 48 J. P- 
709. 

Ill order to give secondary evidence of the 
contents of a written document, on the ground 
of its being lost, search must have been made m 
the places where the document might have been 
placed. Meg. v. Maatrick, 2 Cox, 0. 0. 39. 

If the forged instrument is not produced at 
the trial, the best proof that can be given of its 
loss or destruction must be adduced before a 
cony may be used as secondary evidence. Meg, 

12 Cox, G. G. 159. 

Snbpcena duces tecum.] — On an indict- 
ment for the larceny of a bill of exchange, 
obtained from the prosecutor, under a pretence 
of discounting it, parol evidence of the bill may 
be given after proof of a subpoena duces tecum 
given to the person in whose po^ession it was. 
ghown to be previously to the trial, but who did 
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not attend. Meas y, AieUeSf 1 Leach, G. C. 294 ; 
'2 East, P, C. 675. 


ITotice to Prisoner’s Solicitor.] — On an 

indictment for uttering a forged deed, it appeared 
that the deed alleged to have been forg^ was 
Iproduced in evidence by the prisoner’s attorney 
^n the trial of an ejectment, in which the prisoner 
was lessor of the plaintiff; and that after the 
trial it was returned to the prisoner’s attorney : 
— Held, that if the prisoner did not produce the 
deed, he having had notice to produce it, secon- 
dary evidence might be given of its contents, 
without calling his attorney to prove what he 
ihad done with the deed. Meso v. Hunter^ 4 Car. & 
IP. 128. 


Draft Deed— Abbreviations,] — If, as secondary 
««evidence of the contents of a deed, the draft is 
igiven in evidence, and, in the draft, woids arc 
^breviated which in the setting out of the deed 
'in the indictment are put in words at length, it 
will be for the jury to say whether they think 
that the words abbreviated in the draft were 
inserted at length in the deed itself. Ih, 


d. Inspection before Trial. 


When Ordered.] — On an indictment in the 
Central Criminal Court, for obtaining money by 
& false pretence, that a parcel contained certain 
letters of the prosccutnx to the prisoner, which 
he had promised, for a valuable consideration, to 
give up, and which had been seized under a 
search warrant, a judge on the rota for the 
session, after the session had opened, made an 
order m favour of the prisoner for an inspection 
of the letters. lieg. v. Coluoci^ 3 F. F. 103. 


e. Proof of. 

That Action Pending.] — On the trial of an 


That Indictment Pound.]— An allegation in an 
indictment, “ that at the general quarter sessions 
of the peace hoklen at U., in and for the county 
of M., on Monday, the 10th of July, 1826, before 
ceitain of his majesty’s justices of the peace 
assigned, &c., a certain bill of indictment against 
S. H, G. was duly preferred and found,” is only 
proved by a regular record of the indictment 
and caption ; and an examined copy of the mere 
indictment without any caption, together with 
the minute-book of the sessions, produced by the 
deputy clerk of the peace, and from which he 
reads entries in his own handwriting showing 
the time and place of holding the sessions, is not 
sufficient, althongh no record has in fact been 
drawn up. Beos v. Smith. 8 B. & G. 341 ; 6 L. J 
<O.S.) M. C. 99. 


Letter of Instruction from Lords of Treasury.] 

—A letter of instruction from the lords of the 
Treasury, signed by three lords of the Treasury, is 
admissible upon proof of the handwriting of the 
three persons whose names were subscribed to it, 
without producing the commission, Beai v! 
2 Camp. 131 j 11 R. B. 680* 


Hotices in. the London Gazette — Cuttings 
from the Gazette.] — ^A petition in bankraptcy 
having been presented against the prisoner in 
the D. County Court, the court made an order 
that the publication of a notice of the petition in 
the London Gazette should be deemed service of 
the petition on the prisoner. The prisoner did 
not appear according to this notice, and there 
was no evidence that it had come to his know- 
ledge. The prisoner was adjudicated bankrupt 
in his absence, and divers piocecilmgs in the 
bankruptcy took place. Bubsequcntly thereto the 
prisoner was arrested, and afterwards examined 
in court touching his affairs by the trustee in the 
bankruptcy, and the result was that he was in- 
dicted and convicted for various offence^ under 
the Bankruptcy Act. On the trial, in proof 
the publication of the older of the county court 
m the Gazette, the tile of the proceedings in the 
Bankruptcy Court was pioduced, containing a 
cutting from the Gazette of the ad\ertisemeEt of 
the order of the county couit and notice to appear: 
— Held, that this cutting fiomthe Gazette was 
impioperly received as evidence of the publica- 
tion of the notice in the London Gazette, and that 
the conviction could not be sustained. Bm/. v. 
Zowe, .52 L. J., M. 0. 122 ; 48 L. T. 768 ; 15 Cox, 
0. C. 286 ; 47 J. ?. 535. 


indictment alleging perjuiy upon the hearing of 
u civil action, the pi eduction of a copy of 
the writ and pleadings from the lecord and wiit 
clerk’s office is evidence that an action was 
pending. Beg. v. Shott, id L. J., M. C. 259 ; 2 
Q. B. D. 415 ; 36 L. T. 476 ; 25 W. E. 607 ; 13 
Cox, 0. C. 594. 


Detaining Public Documents.] — Public docu- 
ments in the hands of the couit will be detained 
until the purpose for winch they aie produced is 
fully satisfied. Beg. v. Biclinrdif, 1 Cox, C, C. 
62. 


Letters — Proof by Post-marks.] — The post- 
office marks, m town or county, pioved to be 
such, are evidence that the letters on which they 
aie weie m the office to w Inch those marks belong 
at the time tlio^e marks h])ecify. Bex v. PI time 
E. E. 264 ; 15 R. E. 741. 


Proof of Handwriting — By whom.] — A 

prisoner’s liandwiiting may bo pioved by wit- 
nesses who have seen him wiite. Bex v. Jlenm y, 
2 Ld. Keii. 366 ; 1 Bnir. 642. 

A person who has received letters purporting 
to come from a party, and has acted on those 
letters, may provethediandwiitiuguf such paity. 
Bex V. Sianeg^ 5 Car. k 1\ 213. 

A policeman who has only once seen a prisoner 
write, and that since suspicion has been excited 
against him with reference to the charge upon 
which ho is tried, and upon an opportunity taken 
by the policeman with the view of being able to 
speak to his handwriting, is not an admissible 
witness to prove that a document, the foundation 
of the charge against a prisoner, is in his hand- 
writing. Beg. v. Cnmelh^ 4 Cox, C. C, 163. 

Any person who is “ skilled ” in handwriting 
may give evidence as to the handwriting of a 
document, although he may not be •* skilled ” in 
the way of liis business or profession. Beg. v. 
Silmrloeh, 63 L. J., M. C. 233 ; [1894] 2 Q. B. 
766 ; 10 E. 431 ; 43 W. E. 14 ; 58 J. P. 788. 


11. PREVIOUS Convictions and Eecoeds, 
How Proved.]— The 14 & 15 Viet. c. 99, s. 13, 


which allows a criminal record to be proved by 
a certificate of the officer having custody of 
record^ omitting the formal parts, appH^ 
moof in civil as weE as in crixninal 
I Mehardem v. WiUuy 42 L, L, 1$ * STS® 
i Esu 69 J 27 L. 1, 826 ; 12i.Clw^ G. 0.2 ^, ,, ^ 
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If a plaintiff, in an action for a malicious pro- 
secution, offers to prove at the trial the original 
record of the imlictnicnt and acquittal, or a true 
copy thereof, such evidence must be received, 
though there was no order of tlie court, or fiat 
of the attorney-general, allowing the plaintiff a 
copy of such record ; but tiie olficcr, who with- 
out such authority produces the record, or gives 
a copy of it to the party, is answerable for the 
contempt of court in so doing ; and the iudge at 
nisi prills will not compel him to produce the 
record in evidence, without such authority. 
Legatt v. TiMervey, U Bast, SOB ; 12 11. B. 518. 

Where a party suing for a malicious prosecu- 
tion had obtained a copy of the indictment by 
virtue of the attorney-general’s fiat, granted 
under a misstatement as to the view entertaincil 
by the judge before whom the indictment was 
tried, the court refused to stay the proceedings, 
or to prevent the plaintiff from using on the trial 
the copy so obtained. Browne v. Curfnning, 5 M. 
& Ry. 118 ; 10 B. 0. 70 : 8 L. J. (o.s.) K. B. 89. 

On an indictment on the prosecution of a pri- 
vate individual for keeping a common gaming- 
house, the solicitor of the treasury was allowed 
to have a new record of nisi pnus engrossed, an<l ^ 
the postea and verdict indorsed from the judge’s 
notes, on an affidavit that the postea could not 
be found, and that the solicitor of the treasury j 
was instructed by the secretary of state to ask ' 
for the judgment of the court. Be,e v. Oldfield, 

B B. k Ad. 659, n. ‘ ' 

The proper proof that a prisoner was in lawful 
cubtody, under a sentence of imprisonment passed 
at the assizes, is, by the proof of the record of his 
conviction ; and neither the production of the 
caiemlar of the sentences signed by the clerk of 
the assize, and by him delivered to the governor ' 
of the prison, nor the evidence of a person who 
heard sentence passed, is sufficient for this pur- 1 
pose. Beg, v. Bourdon, 2 Gar. tV: K. 366, 

Of Conviction and Identity.] — A previous 

summary conviction, which, under 14 15 Yict. 

c. 99, s. IB, IS requiied to be proved by a certified 
copy, also requires proof of the prisoner’s iden- 
tity as under 7 & 8 Geo. 4, c. 28, s. 11, which re- 
mains in this respect as it stoorl before. The 
identity may be proved by evidence from which 
a jury may draw the conclusion that lie is the 
same person named in the certifi<*ate, although 
no witness saw him convicted at his trial. Beg. 
V. Zeng, 1 F. & F. 77. 

Identity, how proved.] — In order to 

prove the identity of a prisoner who is named in a 
certificate of a previous conviction, it is not 
necessary to call a witness who was present at 
the trial to which the certificate relates ; it is 
sufficient to prove that the prisoner is the person 
who underwent the sentence mentioned m the 
certificate. Beg, v. Orofts^ 9 Gar. k P. 219. 

It is sufficient evidence of a previous summary 
contiction, to show that the certificate of con- 
viction and the warrant agree, and that the pri- 
soner vras received into custody under the war- 
rant, without farther proving identity. Beg. v. 

B Oox, C. 0. 7B. 

when AdmisBihle.] — ^A cer- 
a^bonv^ion, made at the quarter 

K l a bmfough, purporting to be signed 
therein as deputy clerk of 
|;%e Ibiprough, and having the custody 
or quarter sessions, is admis- 

,1 lY. 


hible in evidence, as purporting to be made by 
an officer having the custody of the records of 
the court where the conviction was made, within 
5 Geo. 4, c. 84, s. 24, although the 5 & 6 Will. 4, 
c. 76, gave no power to appoint a deputy clerk of 
the peace for a borough within that act. Beg, 
V. Parsom, 35 L. J., M. C. 167 ; L. R. 1 C. C. 24; 
12 Jur. (N.s.) 436 ; 14 L, T. 450 ; 14 W. R. 662 ; 
10 Cox, C. G. 243. 

A person de facto filling an office, carrying 
with it the custody of the records of the court, 
may lawfully give such a certificate, although he 
may not hold such office de Jure. Ib. S. P,, Beg. 
V. Jones% 2 Car. & K, 524. 

As Proof of Guilty Knowledge.] — On an in- 
dictment for uttering a counterfeit coin after a 
previous conviction, such previous conviction for 
uttering false com cannot be put in evidence for 
the purpose of proving guilty knowledge. Beg. 

I V. Goodwin, 10 Cox. C. 0. 534. 

Proof of Previous Conviction of Witness — Im- 
material to Issue.] — A party to a cause who 
gives evidence in support of his case may be 
cross-examined as to whether he has been ever 
convicted of a felony oi misdemeanor, and if he 
denies or refuses to answer it, the opposite party 
may prove such conviction under s. 25 of the 
Common Law Proceduie Act, 1854 (17 & 18 
Viet. c. 125), although the fact of such conviction 
be altogether irrelevant to the matter in issue in 
' the cause. IVard v. JSin field, 49 L. J,, C. P. 696 ; 

^ 43 L. T. 252. 

“Conviction,” What is .] — A person found 
guilty of a misdemeanor under s. 9 of the Coinage 
' Act, and ordered to find a surety for his appear- 
ance to hear judgment when called upon, has 
t been “ convicted ” of that offence, and a subse- 
quent similar offence is felony under s. 112. Beg. 

r. Blahj, 63 L. J., M. C. 133 ; [1894] 2 Q. t. 
170 ; 10 B. 227 ; 70 L. T. 879 ; 42’W. E. 511 : 18 
Cos, C. C. 5 ; 58 J. P. 576— C. C. E. 

Committal at Petty Sessions— Trial at Quarter 
Sessions.] — The prisoner, being a person twice 
convicted of crime, had been convieted at quaiter 
se^Mons under the Prevention of Gimies Act, 
1871, s. 7, sub-s. 3, of being found uuder 
circumstances such as to satisfy the court before 
whom he was brought that he was about to com- 
mit an offence. The couit befoie whom the 
prisoner was originally brought was the petty 
sessions, where the prisoner had claimed under 
I the Hiimmary Jurisdiction Act, 1879, s. 17, to be 
j committed for trial by a jury : — ^Held, that the 
, Court of Quarter Sessions was the court “ before 
whom he was brought ” within the meaning of 

s. 7, sub-s. 3, of the Prevention of Crimes Act, 
1871. Beg. v, in7c(w, 37 W. R. 6S6. 

Indictment — Form of.] — It is no objection to 
an indictment that a previous conviction is stated 
at the beginning of it, by way of introductory 
averment, instead of at the end in the form of a 
separate count. Beg. v. Hilton, Bell, C. C. 20 ; 
28 L. J., M. C. 28 ; 5 Jur. (N.S.) 47 ; 7 W. B. 59 ; 
8 Cox, C. C. 87, 

0., with others, was charged in the first count 
of an indictment with larceny from the person. 
The indictment contained two other counts, each 
charging a previous conviction against C- :■ — 
Held, that any number of previous convictions 
may be alleged in the same indictment, and, if 
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necessary, proved against the prisoner. Reg. v. — Held, that he had no power to do so, it being 
aark Dears. C. C. 198 ; 3 Car. & K. 367 ; 22 L. J., the function of the jury, and not of the judge, to 
M. C. 135 ; 17 Jur. 582 ; 1 W. B. 439 ; 6 Cox, say whether there was any felonious intent 
0.’ 0,210. (animus furandi), without which a verdict of 

guilty could not he entered, V. lb 


Mode of Conducting Case.] — On a trial for 64 L. J , M. 0. 270 ; [1895] 2 Q. B. 484 : 15 R. 
elony after a previous conviction the prisonei is 497 ; 73 L. T. 35JI ; 44 \V. R, 48 ; 18 Cox, 0. C. 


felony after a previous conviction the prisonei is 497 ; 73 L. 1. rfojl ; 44 V\ . li, 4b ; lo Oox, t . l . 
to be arraigned on the whole indictment, and 191 ; 59 J. P. 505 — 0. C. K. 
the 3ury is to have the new charge only stated to Where a misdemeanour is tiied lu the cpieen’s 
them, and if no evidence to character is given, bench division, and a veidict of guilty has b( tn 
nothing is to be said to the jury of the previous found, the c<nirt haspowei on motion to enter a 
conviction till they have given their verdict on verdict for the defendant. 70y/. 28 

the new charge, and then, without being re- W. R. 915. 

sworn, the lury is to hear the statement of the , , « 


previous conviction, and the proof of it. Reg. v. Validity— G-ood Finding on had Count and 

^ ^ — « — * 1 A Had count in 


SkittlewortJi, 3 Oar. k K. 375 ; T. & M. 626 ; 2 vice versa.]— A good finding on a liaci count In 
Den.C. C.351 ; 21 L. J , M.C.36 ; 15 Jur. 1066 ; an indictment, and a bad finding on a goinl count, 
5 Cox, 0. 0. 369. stand on the same footing . both^ l>eing nullities. 

If, to pievent prejudice, the prisonei, at the O'* Connell v. 11 Cl, k F. lo5 ; 9 Jur, 2o : 1 
request of his counsel, has not been arraigned on Cox, C. C. 413. 
the charge of the previous conviction before the 

verdict has been given on the subsequent chaige, Different Counts.] — -A 'rerdict of not 

he may afterwards be arraigned theieon, and the guilty can be enteied on one count, and of guilty 
]ury may afterwards inquiie respecting it. Reg. on anothei. Reg. v. Ceaddaeli^ 14 Jur. 1031. 

V JSilton, supia. Wheie a count contains only one charge 

Where a person is indicted for night poaching against several defendants, the jury cannot find 
after two previous convictions, the previous con- any one of the defendants guilty of more Ibuu 
victions should not be proved until the ]ury find one chaige. C Coiinell v. Reg.. 11 Cl. kF. loo , 
a verdict on the facts of the case. Reg. v. Wood- 9 Jur. 25 : 1 Cox, C. C. 413. 
fields 16 Cox, C. C. 314. , . « , 

Upon the trial of an indictment for the felony Misdemeanour — Indictment for Felony.] 

of having committed a misdemeanour within — On an indictment for felony there cannot be a 
either of ss. 9, 10 or 11 of 24 & 25 Yict. c. 99, re- conviction for a misdemeanour except under the 
lating to the unlawful possession and uttering of express provisions of a statute. Rtg. v. Thomas^ 
counterfeit com after a previous conviction for 44 L. J., M. 0. 42 ; L. R. 2 0. C, J41 ; 31 L. T. 
a misdemeanour within those sections : the pii- 849 ; 23 W. R. 344 ; 13 Cox, C. C. 52. 
soner must be arraigned upon the subsequent 

offence, and evidence respecting it must first he Recommendation to Mercy.] — A jury re- 

submitted to the jury, and the previous convic- turned a verdict of guilty on an indictment, but 
tion must not be inquired into until after the recommended the defendant to mercy on the 
verdict on the charge of the subsequent offence, ground that perhaps he did not know that he 
Reg. V. Jlartin^ 39 L. J., M. C. 31 ; L. E. 1 0. C. was acting contrary to law : — Held, that the 
214 ; 21 L. T. 469 ; 18 W. R. 72. conviction was not invalidated by this addition 

to the verdict. Reg. v. Cmivitliaw, Bell, 0. 0. 
Challenging Jury.] — ^Where a prisoner was 303 ; 30 L. J., M. 0. 58 ; 3 L. T. 510 ; 9 W. li. 38 ; 
found guilty on an indictment for larceny, which 8 Cox, 0. C. 375. 
contained a count for a previous conviction, and, 


after conviction for the larceny, the court thought Refusal to Receive.] — Indictment for murder. 


fit to swear the jury afresh to try the question of Defence that deceased committed suicide. Verdict 
whether the prisoner had been previously con- guilty, the 31117 adding that they believed the 


victed — Held, that he was not entitled to chal- act was committed without premeditation. The 

lenge the jury afresh. Reg v. T. & M. 623 ; judge refused to receive such a verdict, and 

2 Den. C. C. 347 ; 3 Oar. & K. 371 ; 21 L. J., M. directed the jury to say guilty or not guilty. 

C. 35 ; 15 Jur. 1065. Reg. v. Maloneg, 9 Cox, 0. G. 6. 


1. Generally., 1891. 

2. Attempts to Commit Offences^ 1893. 


1. Generally. 


VII. VERDICT- Effect of Abandonment of Counts.] — A first 

count charged the pnsoners under 9 Geo. 4, c. 69. 

1. Generally, 1891. s. 2, with being found on land at night armed 

2. Attempts to Commit Offences, 1893. with a gun for the purpose of taking game, by A. 

and B., who had lawful authority to apprehend 
1. Generally. them, and that they, being about to apprehend 

them, the prisoners with a weapon assaulted and 
Vacating after being Recorded,] — Though a wounded them ; a second count charged an nn- 
verdict is recorded, yet if it appears promptly, lawful wounding; and the third and fourth 
that it is not according to the intention of the counts charged a common assault. The counsel 
3ury. it may be vacated and set right. Rex v. for the prosecution abandoned the last three 
Purkri, 1 M. 0. C. 45. counts, and elected to stand on the fimt count, 

_ ^ ^ ^ . The jury returned a verdict of guilty of n%ht 

Power to enter.] — . was charged with stealing poaching and a common assault. Upon a 
milk. After the ]ury had been absent some time tion raised whether the prisoners cotdd he om- 
the judge^ sent for them. In answer to questions victed of a common assault upon bhe fiiBt 2, 
put by him they said they had not agreed upon — ^Held, that the proseenting eonnsi jtaWag 
their verdict, but that they believed the only withdrawn the counts for common assault froiE 

'VX’’i+TiP«a •Fni’ rtripop/viht+irkm -.j-— . t . * . t 


witness for the prosecnitten. The judge tha:e- the iilry, the question onght net be em 
upon caused_a v6tdi«f5 “guilty " to heeaiteredf } 5^. t, 2>I,, T. 
















1893 OBIMINAL hm - Veriia . 

BeconsideratioE of— Alteration in BonV i a 4. 

w^Rions, the jury gaye a special verdict * not charged within the meaning of 

Suilty, and it was entered in the boot rt! ,? therefore the verdict oSuM 

reconsider their verdict : 5 W r’ liffi ^7 ^ » ) 523 ; 


toW the jnry they rniwt reconsider their^ vS’dKit^ 5 Ir- ^V'n ^ S ) 523 ; 

and tlicy gave a verdict of guilty generaUv bnt r^', I I 

recoin, uended the defendant to mercv on ac^imt s 5? for^Mon^o®”? * 25 Vict. o. 96, 

of Ills not doing the act with a mahc'ions intent • shonwith breaking and entering a 

and the vonliet was then altered in the booi h ®“t)p with intent to commit a felony, a nnsoner 
the clerk of the peace Ktit refns^2^^ to Siuilty of misdemeanour m attempt 

inteifere by mandamus to cancel the nlterataons C 1^9 t t ^ & 

f'l I ifts. c^v o H.tT £ rA,fiU:l-S . f i o*.i"6 'S Vs ' 

i trMS'f 

them to lecoiisider it, and is not bound to recoid w ^o^se, although there is no pi oof of 

It unless they insist upon his domtso Whte ?5i 12 Cox, 0. C. 

the jury reconsider their verdict and alter it the 

(N.s.) n61;7L.T.398;ll VV^ E 41 • ' <i n ““^yO-Oa an indictment for an 
C. C. 231, Bee Meg. v. Yendon L &: r to commit rape, if peiietia- 

L* J., M. C, 70 ; 7 Jur. (N.s ) 1128^*5 L ‘t nf Proved, the prisoner cannot be convicted 
10 W. E. 64 ; 0 Cox, C. 0 91 ’ ' “**®“P*- ^^ 0 - v. XwTwlh, 2 Cox, 0. 0. 

gXXl ^ X^eZZt this °of Z ^ ®- " '2, a defendant 

peace in his minute book, ami the nrisoner wo! ^ an _ indictment tor an 

•discharged. Other lurvmen then int^fArAri \ intent to ravish, if the evidence 

"if SsSr s £““ z; 

that the verihctwLpwpeav amenM noss^^r,'*®^^’ could not 

conviction must stani bfm “ twI:, nlt^ ® cuhnmated in the full offence m 

0. C. 229; 23 L. J.k/ cV- 17 Jui im4 o “™/^tended. Beg.v.CahM (L. & 0. 
AV. E. 55 ; G Cox, C. C. 220 ’ ’ ' ^ -Browii, 59 L J., M. C. 

! 24 Q. B. D p7j Cl L. T. 594 ; 38 W.E. 95 j 
Amendment.]— An eiioneous MAfixr nf fi C!. *710 ; .'d4 J. P. 408—0. C. R, 

verdict in criminal cases may be amebed from imtlfct if S' person tries to pick a 

the judge’s notes, Imt not iimn the recnllectim out of lattempt to steal, with- 

■of the ludge. lie,/, v. Vm;er 12 A ti? ^ "c,®'? anything m the pocket. 

iL ^. ; y .'‘ ’ • 1 fi oi ' “ ‘■•' i '- *“ i 

If a person puts his hand into the pocket of 

Special Verdict.]— The lurv may in a cnmi7A<Ai T?f 

•case find a speciaHmidict seUmo-'^ouf pocket is empty, he cannot be 

Jieg. V. Dudinj. 54 L. J., 51. C 3‘'> • 14 o B D L r ^ Collins, 

273, 560 ; 52 L. T 107 ’ 33 W p Wt . i - n ^ J*’ 1^7 ; 10 Jur. (n.s) 

€. a 624 ; 49 J. Ib eo! ’ ^ ‘ 497 ’ ^ §86 ; 9 Cox, 0. C. 

byVibtbr£ atX tr.b“"^^^ “tent to 

1 Leach, C. c:3(i87382. ■ a mpe the jury must be satisfied not 


fc 4-iVWa, AJ. I,’. ^US +1 i ir-^ uc SrlOlMlUU nox. 

only that the prisoner intended to gi at ity his 
ft A passions on the person of the prosecutiix but 

2. ATTEMPTS TO COMMIT OFFENCES, intended to do so at all events, and not- 

When Jury may Find 1 intn- i-,na« "^^'i^lh^tanding anj^ resistance on her pait. ^eay 

prisoner of an attempt which is a misdemeanom- 

2tnT Cox'c ‘C®m a fnT^l" *? « the employ of 

A. was inaioted for broking andentermi. « 1 1 9l ®"PP^y t° ba^, 

sat^iss.\s?HlS SrHfrt- ‘"=S'4%s 

vX «?, ss “ s „™,‘ ihv‘‘'d •?•”'■ s : 

■very oStoce with which ® steal the difference between the just surplus, for 

tibSr&e tev fotmd f ’'®u ’ liave to account to his master, 

Ji . ta . 44 JEeSiS .. t ’ r „" S 5 ?S 

~f.ft5‘'S£„'S;'Af ST f' “ ^ » ^®.X^‘'£SSSS'gSS 


■' -'; a; 4. 






60—2 






' ; A ; v (;. Tx ^ 


'pb- 




CEIMINAL Verdict. 



Held, properly convicted of attempting to steal 
the meat. Meg. v. Cheeseman, L. k. C. 140 ; 31 
L. J,, M. C. 89'; 8 Jur, (H.S.) 143 ; 5 L. T. 717 ; 
10 W. B. 255 ; 9 Gox, 0. C. 100. 

Prisoners were charged with an attempt to 
commit a larceny. The evidence was that they, 
with another boy, were seen by a policeman to 
sit together on some doorsteps near a crowd, and 
when a well-dressed person came np to see what 
was going on, one made a sign to the others, and 
two of them got tip and followed the person 
into the crowd. One of them was seen to lift 
the tail of a man’s coat, as if to ascertain if there 
was anything in the pocket, but making no 
visible attempt to pick the pocket, and to place 
a hand against a woman’s dress, but no actual 
attempt to insert the hand into the pocket was 
observed: — Held, not to be evidence of an 
attempt to steal. Beg. v. Taylor. 25 L. T. 75, 


whereby in the ordinary course of business the 
tallies would have been hung on a ‘^tallj^-board ” 
and he w^ould have received payment as if for 
having raised as many tubs of octal as the number 
of the tallies :--Held, that this constitute! a 
complete attempt to obtain money by false 
pretences. Meg. v. Bigldy, 7 Gox, C. G. 5(}7, 


To commit Eape.] — An indictment charged H. 
with rape, and W. with aiding ami abetting in 
the rape. The jury found H. and W. guilty of 
misdemeanour; H. of attempting to C(,>mmit a 
rape, and W. of aiding H. in the attempt. It 
was contended that this verdict amounted tnf^ao 
acquittal of W., as the case did not fall within. 
U &; 15 Viet. c. 100, s. 9 :--Held, that they-un- 
viction was riuiit. Beg. v. JLiptfoini ttnd Wgotf, 
39 L. J., M. G. 83 ; ll K. 1 G. G. 221 ; 21 L. T. 
678 ; 18 W. E. 356 ; 11 Cox, C. G. 471. 


To Obtain by Palse Pretences.] — The prisoner 
wrote a begging letter to the prosecutor, in 
which, by certain false statements, he attempted 
to obtain money. The prosecutor sent the 
prisoner five shillings, but stated at the trial 
tiiat he knew the pretences were false : — Held, 
that he might be convicted of an attempt to 
obtain m on ey bv false pretences. Beg. v. Hen. dev. 
22 L T. 691 ; 19 W. B. 108 ; 11 Cox, C. G. 570. 

A., employed in a tannery, clandestinely re- 
moved certain skins of leather from the ware- 
house to another part of the tannery, for the pur- 
pose of delivering them to the foreman and 
getting paid for them as if they had been his 
own work Held, that this amounted to an 
attempt to commit the misdemeanour of obtain- 
ing money by false pretences. Beg. v. Hol- 
loway, 1 Den. C. C. 370 ; T. k M. 40 ; 3 New 
Sess. Gas. 410 ; 2 Car. & K. 942 ; 18 L. J., M. C. 
60; 13 Jur. 86 ; 3 Cox, C. C. 241. 

The defendant had contracted with the guar- 
dians of a poor law union to deliver loaves of a 
specified weight to any poor persons bringing a 
ticket from the relieving officer. The tickets were 
to be returned by the defendant at the end of the 
week, with a statement of the number of tickets 
sent back, whereupon he would be credited with j 
the amount, and the money would be paid at I 
the time stipulated in the contract. The defen- 
dant ■ delivered to certain poor people who 
brought tickets loaves of less than the specific 
weight, returned the tickets with a note of the 
number sent, and obtained cretlit in account for 
the loaves so delivered ; but before the time for 
payment had arrived the fraud was discovered : 
— Held, that the defendant could properly he 
convicted of attempting to obtain money by false 
pretences, for although he had obtained credit 
in account, yet he had done all that was de- 
pending on himself towards the payment of the 
money. Beg.v. G. 515 ; 24 

L. J., M. 0. 158 ; 3 C. L. E. 1145 ; 1 Jur. (N.s.) 
940 ; 4 W. E. 17 : 6 Cox, 0. 0. 559. 

A man went to a pawnbroker’s shop and laid 
down eleven thimbles on the counter, saying, “ I 
want 66*. for them.” The pawnbroker’s assistant 
asked the man if they were silver, and he said 
they were. The assistant tested them, and found 
them not to be silver ; he gave the man no money 
but sent for a policeman and gave him in cus- 
tody : — Held, that the conduct of the man who 
presented the thimbles amounted to an attempt 
to commit the offence of obtaining money by 
false pretences. Beg. v. Ball, Car. k M. 249. 


Setting Tire to Stack — Overt Act.] — It was 

a sufiicieiit overt act to remler a persnn liable 
to be found guilty of attempting to set fire to a 
stack, under 9 Viet, c. 23, s. 7, if he went to- 
the stack with the intention of setting fire to it 
and lighted a lucifer match for that purpose, bun 
abandoned the attempt l>ecause he fouml that he 
was being watched. Beg. 'Tag! or. 1 ¥. k F., 
511. 


Attempt to commit Misdemeanour.] — Tlie 
moment a man takes one necessary step tenvards 
the completion of a misdemeanour, he eommits a 
misdemeanour. Every step towards a misde- 
meanour, by an act done, is punishable as^a mis- 
demeanour. Beg. V. Chagmtcin, 2 Gar. & K. 846 ; 
1 Den. C. C. 432 : T. & M. 90 ; 18 L. J., M. G- 
152 ; 13 Jur. 885. 

Any one act of fraud upon a public officer, 
with intent to deceive, whereby a matter requi ret I 
by law for the accomplishment of an act of a 
public nature is illegally ol}tained, amounts to 
an indictable misdemeanour ; and it need not be 
alleged or proved either that the act was in fact 
accomplished, or that the party, at the time of 
committing the fraud, intended that it should l>e, 
Ih. 

A false oath taken before a surrogate, with in- 
tent to deceive such surrogate, and to obtain from 
him a licence for a marriage, is punishable as a 
misdemeanour, although it is not alleged in the 
indictment, nor proved in evidence, that the mar- 
, riage was in fact celebrated, and although the 
party found guilty was not the person about to 
I be married. Ib. 

Every attempt (not every intention, but every 
attempt) to commit a misdemeanour is a misde- 
meanour. Beg. V. Hartifi, 9 Car. & ?. 215. 8. 
Beg. V. Hortin, 9 Car. & P. 213 ; 2 M. C. G. 123. 

An attempt to commit a misdemeanour is a. 
misdemeanour, whether the ofl’ence was created 
by statute, or was an offence at common law. 

Bex V. Boderieli, 7 Car. k P. 795 ; Bex v. , 

R. k E. 107 ; Bex v. Butler, 6 Car. k P. 368. 


Attempt to commit Suicide.]— An attempt to 
commit suicide is a misdemeanour at common- 
law. Beg. V. Boody, 6 Cox, C. C. 463. 


Attempts to Murder.] — See ante, col. 1541. 




%ii- 

IMIM-.- 



Indictment.] — ^An indictment for an a1 
to commit larceny, which charges the 
with attempting to ! 
of A.,” without fu 
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intended to be stolen^s sufficiently certain. Meg. acquittal upon an indictment for obstructing a 
v. Johnsdn^'L. Sc 0. 489 ; 34 L. J., M. C. 24 ; 10 highway, on the ground that the verdict is 
dur. (N.s.) 1160 ; 11 L. T. 389 * 13 W. R. 101 ; 10 against the evidence. Reg. v. Jolinstm^ 2 El. & 
Cox, C. a 13. El. 613 ; 29 L. J., M. C. 133 ; 6 Jur. (N.s.) 553 ; 

An indictment which merely charges the de- 8 W. R.236. 
f eridant with unlawfully attempting and endeav- Upon the trial of an indictment for obstructing 

oairing, fraudulently, falsely and unlawfully, to a highway the defendant was acquitted : — Held, 
•obtain from A. a large sum of money with intent that a new trial on the ground of misreception 
to cheat and defraud him, is bad in arrest of of evidence, misdirection, and that the verdict 
judgment. Meg. y. MarsJi, 1 Den. G. 0. 505 ; T. was against evidence, could not be granted. Meg. 
M. 192 ; 19 D. J., M. 0. 12 ; 3 Cox, 0. C. 571. v. Mmmm, 50 L. J., M. 0. 95 ; 7 Q. B. D. 198 ; 
A count in an indictment alleging that the 44 L. T. 521 ; 30 W. R. 61 ; 14 Cox, C. C. 571 ; 
prisoners by divers false and fraudulent pre- 45 J. P. 456. 

tcnces, unlawfully knowingly and designedly did A new trial was refused after a verdict of not 
attempt and endeavour feloniouslj' to steal take guilty, upon an indictment for not repairing a 
aud carry away from A. a large sum of money, road, when the verdict did not bind the right, 
to wit, the sum of 201. of the moneys of the said Mea^ v. Bitrhtm, 5 M. & S. 392 ; 17 R. R. 369. 

A^. is good. Meg.^y. Ihdloek^ Dears. C. 0. 653; The court refused to grant a rule nisi for a new 
25 L. J., M. C. 92. trial after a verdict for the defendant upon an 

indictment fornon-repair of a churchyard fence, 
Yin. NEW TRIAL. which was moved for on the ground of the verdict 

being against evidence. Mex v. Meynell^ 6 East, 
In what Cases.]— No new trial can be granted 315 ; 2 Smith, 406 ; 8 R. R. 493. 
in cases of felony. Mew v. Maioley^ 6 Term Not granted even fora misdirection, after an 
Rep. 638 ; 3 R. R. 282. acquittal on an indictment for a misdemeanour. 

But with respect to misdemeanours, it is entirely Rex v. 1 Stark. 516. 

•discretionary in the court whether it will grant lYhere in an indictment not charging an 
or refuse a new trial. Ih. offence for which the defendant, if guilty, might 

A new trial was granted on the ground of the suffer fine and imprisonment, a civil right comes 
improper reception of depositions in a case of in question, and the right would be bound by 
feiony removed by certiorari. Meg. v. Seaife, 17 the verdict, a new trial might be granted after a 
Q. B, 238 : 2 Den. C. C. 28 1 ; 20 L. J., *M. C. verdict for defendant. Meg. y. Mussell^ 3 El. dfe 
229. Bl. 942 ; 23 L. J., M. C. 173 ; 18 Jur. 1022 ; 2 

But according to the common law there is no W. R. 555. See Meg. v. Motjield, 1 Jur. (N.s.) 
power to grant a new trial in a case of felony. 594, n. 


(JVeiv Stmth WaUis) v. Bertrand,, 4 
Moore, P. 0. (n.S.) 460 ; 36 L. J., P. C. 51 ; 
L. B. I P. C. 520 ; 16 L. T. 752 ; 16 W. R. 9 ; 
10 Cox, C. 0. 618. 


On what Grounds — Evidence received in 
absence of Judge.] — ^\Vhen it is alleged that the 
jury has received evidence in the absence of the 


In a charge of felony where the indictment is judge and of the prisoner, it is for the court 
•good and the prisoner has been given in charge before whom the trial takes place to investigate 
to a jury in due form of law empanelled, chosen the facts, and ascertain whether the alleged 
and sworn, and a verdict has been returned and irregularity has occurred : but qinere whether if 
judgment given, the proceedings are final, and such irregularity is so found to have occurred, 
a venire de novo will not lie. Meg. y. Murgdey^ the court has jurisdiction to order a venire de 
•6 Moore, P. C. (n.s.) 177 ; 38 L. J,, P. C. 53 ; L. novo as for a mis-trial. Mxq. v. Martin, 41 L. 
R. 2 P. C. 535 ; 21 L. T. 598 ; 17 W. R. 1047 ; J., M. C. 113 ; L. R. 1 C. C.‘378 ; 26 L. T, 778 ; 


11 Cox, C. G. 372. 20 W. R. 1016 ; 12 Cox, C. C. 204. 

When a verdict is so imperfect that no judg- 
ment can be given upon it, a venire de novo can All Jury not present when Verdict 

be awarded even in felonies. Cam'pbell v. Meg., given.] — If all the jury were not present when a 
2 New Sess. Cas. 297 ; 11 Q. B. 799 ; 17 L. J., M. verdict of guilty was delivered against a defen- 
€. 89 ; 12 Jur. 117 ; 2 Cox, C. C. 463— Ex. Ch. dant for the publication of a libel, and it is 

uncertain whether they all heard such verdict 
- — Where Defendant is Acquitted.] — No new pronounced bj’’ the foreman, the court will, with 
trial can be granted on an indictment for per- the consent of the defendant, grant a new trial, 
jury, where the defendant is acquitted. Mex v. Mex v. Wooler, 2 Stark. Ill ; 18 R. R. 402. 

Bfiee, 2 B. k Aid. 606 ; 1 Chit. 352. 

On an indictment for non repair of a highway Jurymen not all Summoned.] — Upon the 

.after a verdict for the defendant, the court will trial of an information for a libel by a special 
-order a new trial on the ground of misdirection, jury, only ten jurymen appeared, and two tales- 
Meg. V. Brailsford, 2 L. T. 508. men were sworn to make up the jury : it is no 

After a verdict for a defendant, upon an in- ground for a new trial, that two of the non- 
•dictment for the non-repair of a highway, the attending special jurymen named in the panel 
court refused an application for a new trial, on had not been summoned, thongh it appeared that 
the ground of the improper rejection of evidence ; this fact was unknown to the defendant until 
but suspendedthe judgment in order that another after .the trial. Mex v. Munt, 4 B. & Aid. 430 ; 
indictment might be preferred. Mex v. Sutto7i, 23 R. R. 333. 
b B. & Ad. 52 ; 2 N. & M. 57 ; 2 L. J., M. C. 75. 

S. P.j Mex V. Wandsworth, 1 B. & Aid. 63 ; 2 — — Juryman who served on Grand Jury.]— 

Obit. 282 ; 18 R. R. 434 ; Meg. v. Cliallicomhe, 6 After a special jury had been sworn on the trial 
Jur. 481 ; Meg. v. South ampto7i Couiity, 56 L. J., of an indictment for a misdemeanour, it was dis- 
M. C. 112 ; 19 Q. B. D. 590 ; 57 L. T. 261 ; 16 covered that one of them had sat on the grand 
Oox, C. G. 271 ; 52 J. P. 52. jury who found- the bill. It was proposed that 

A new trial will not be granted, after, an he should leave the box, but the defendants 






fit ^ ■ ■ ■■ 
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objected to this course : the trial proceeded, and for a new trial after the first four days of the 
they were found guilty. Under these circum- next term; though, if it appears to the court at 
stances, the court refused to grant a rule for a any tune befoie Judgment, that injustice has 
new trial on the ground of mis-trial. Reg. y. been done by the Yerdmt, they will interpose 
SuUivan, 1 P. & U. 96 ; 8 A. & E. 831; 1 W. and grant a new trial Rex r. JIoIt.B Term liQ\K 

W. & H. 610 ; 8 L. J., M. C. 3, 486. u i r 

A motion for a new trial on behalf of a 

Juryman with no Q,ualifi.catioiL — Answer- defendant in an indictment, must be made 

ingtoName.] — Where on the trial of an indictment within the first four days of term, though the 
for perjury, it was necessary to swear talesmen aigument will be postponed ml he w orougtit 
from the common jury panel, and one J. Wil- up for judgment. R/g. y . IlethfriHgtim^ 6 Jur, 
liams being called, his son, K. H. Wilhams (at 629. ^ i ^ t 

the request of his father, and without collusion) Where a new trial is to be mored for b}" a 

appeared for him, and was sworn and served on defendant in a criminal ca^e, ii^imation must be 
the jury, he not being of age, neither having a given to the court during the first tour days or 
qualification, not being on the panel: — Held, term that the party is prepared to imje. Rig. 
that tlicie was a niis-trial, and a rule obtained for v, Netowmi, 1 El. 268 Dears. 0. D. b.> ; Li* 
a new trial was made absolute. RexY.Tremearne, L. J., Q, B. 156 ; 17 Jur. 617. 

7D. &K. 684; 5B.&C. 254; 4L.J.(O.S.)K.B. . ^ 

157 ; 29 B. B, 234. AjSidavits.] — Amdavits of new facts aie 

Upon a trial of a prisonei for murder, the name not in geneial admissible in criminal cases, on a 
of Joseph Henry Thorne was called from the motion for a new tiial, unless there was some 
jury panel as a juror to try him, when William sui prise on the defendant at the trial: but 
Thormley, who was also upon the jury panel, by affidavits of the death of a person ^ may be 
mistake answeied to his name and went into the received to account for his not having been 
jury-box. He was sworn and the piisoner was examined as a witness. Rex v. JBewditeli.) 2 
convicted and sentenced. The mistake was Chit. 278. ^ 

discovered next day : — Held, that there had been ^ 

no mis-tnal, but qusere whether the objection Personal Attradance.j — ^All the defen- 

made would be matter of error. Reg. v. IVellor, dants convicted upon an indictment for a con- 
Dears. & B. 468 ; 27 L. J., M. C, 121 ; 4 Jur, (N.s.) spiracy must be present in court wlien a motion 
214 ; 6 W. B. 322 ; 7 Cox, C. C. 454. S. P., Reg. for a new trial is made on behalf of any of them. 
V. Metcalfe, 3 Cox, C. C. 220. Rex v. Teal, 11 East, 307. S. P., Rex v. Aakeio, 

3 M. 6: S. 9 ; 15 R. B. 380; Rexw Coclirune 

Of Surprise.]— A new trial will be granted {Lord'), 3 M. & S. 10, n. ; 15 B. B. 380, n. 

on an indictment for a misdemeanour on the Where a defendant convicted of a misdemeanour 
ground of surprise, as in civil cases. Reg. y. White- at the assizes was committed to the county goal 


house. Dears. 0. C. 1. 


to abide the judgment of the court, and was 


Where, upon trial of an indictment for a mis- detained for no other cause ; on a suggestion of 
demeanoui, a witness examined before the grand his inability to pay the expense of bringing 
jury was not examined at the trial, and a witness himself up, the court allowed a motion for a 
not examined befoie the giand jury w'as :— new trial to be made without his personal at- 
Helcl, that it was not such a surprise upon tendance. Rex v Boltz, 8 D. 4^: R. 65 ; 6 B. & C. 
the defendants as entitled them to a new trial 334 ; 4 L. J. (O.fe.) K. B. 262. 


Rex V. Holhnghery, 6 D. &: R. 345 ; 4 B. & C. It seems that the consent of the counsel for 
329 ; 3 L. J. (6.S.) K. B. 226. the prosecution cannot dispense with the rule 

wffiich requires the presence of defendant^ coii- 

Jury separating for the Night in Mis- victed upon a criminal proceeding, during a 

demeanour.] — Uponthetrialof an indictment for motion for a new trial RexY. Fielder, 2 D. & 
a misdemeanour, which continued more than one B- 46. 

day, the jury, without the knowledge or consent A defendant in the actual custody of the 
of the defendants, separated at night : — Held, maishal upon criminal process, in consequence 
that the veidict w^as not therefore void ; and that of an indictment in the king’s beucln need not 
it formed no ground for granting a new trial, be present when amotion for a new' trial is made 
it not appearing that there was any suspicion of on his behalf, Rex y. JMollinghery, 6 D. & K. 
any improper communications having taken 344 ; 4 B. & C. 329 ; 3 h. J. (O.s.) K. B. 226. 


place. Rex v. Mhmear, 2 B. & Aid. 462. 


A defendant sentenced to transportation can- 
not move for a new trial without appearing m 


Whether one of several Defendants entitled couit, though the sentence has been passed at 
to,] — Where several defendants are tried at the the assizes under 11 Geo. 4 & 1 Will 4, c. 70, s, 
same time for a misdemeanour, and some are ac- 9. Reg. v. Caldwell, 17 Q. B. 603 ; 2 Dm. 0, 0- 
quitted and some convicted, the court may grant 372, n. ; 21 L. J., M. C. 48 ; 15 Jur. 1011. 
anew trial as to those convicted, if they think Semble, that where there are several defendants,, 
the conviction improper. Rex v. Mawhey, 6 all need not be present in court in order to en-^ 
Term Bep. 619 ; 3 B, B. 282. title one or more of such defendants to move for 

Wheie all of several defendants in an indict- a new trial Ih. 
ment for conspiracy are found guilty, if one of In moving for a new» trial where thedefendamk 


them show's himself entitled to a new trial, on has been found guilty of a nuisance in obstruot- 
grounds not affecting the otheis, the new trial ing a public sewer, and where he is liable not to 
^11 neverth^ess be granted as to all Rfeg. v. personal punishment hut to a fine, ft Is 
WiWiwWiK, 9 Q. B. 824 ; 16 L. J., Q. B. 121 ; 11 necessary that he should be presort In cotffili 
Jur^ 204 J 2 Cox, 0, 0. 145. 


Reg. Y. 
1011 . 


^ Dm, O." 0- -459 1 

Costs.] — The rule as to payment of costs 

/ i J i a •* 


yraotloe Oh— fime to move.]— A defendant, 

fm a hidihihal oannotnbve 1 ^ f— ^ Oof|t.]^The rule as 


' .if-’:'.' 
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on a motion for a new tiial is the same in prin- 
ciple in ciYil and criminal cases. Rex v. 1 
N. & M. 776. 

Where a new trial, on an indictment removed 
into the queen’s bench by certioiari at the in- 
stance of the defendant, is ordered on the ground 
of surprise, the court may, in its discretion, 
order the costs to await the event of the new trial. 
Meg. V. Wkitehou&i^ Dears. G. 0. 1. 


-- — Appeal.]— The 17 & 18 Viet. c. 125, s. 35 
(C. L* P. Act, 1851), which gives an appeal 
on motions for new trials, does not apply to 
indictments. Reg. v. Stephens, 7 B. & S. 
710, 


Jurisdiction of Court of Criminal Appeal.] 

— It seems that the court of criminal appeal has 
no power on amis-trial to set aside the verdict 
and Judgment and to order a venire de novo. 
Reg. V. Mellor, Dears, k B. 468 ; 27 L. J,, M. C. 
121 ; 4 Jur. (N.S.) 214 ; 6 W. E. 322 ; 7 Cox, C. C. 
454. 


IX. JUDGMENT AND PUNISHMENT. 


1. Generally, 1901. 

2. At Nisi Prius, 1908. 

3. Bringing up for Judgment hejore Queen's 

Bench Division, 1908. 

4. Amst of Judgment, 1910, 

5. Retersal of Judgment, 1910, 

6. Imprisonment, thno of, 1911. 


and a venire de novo awarded to the next 
sessions : and it then proceeded to set out the 
appearance of the parties at such sessions, and 
the trial and conviction by the second Jury, 
“ whereupon all and singular the premises being 
seen and considered, Judgment was given” 
Held, on a writ of error, that such Judgment was 
right. Rex v. Bowler, 4 B. & Aid. 273. 


Mitigation of Punishment.]— Where a prisoner 
pleads guilty to a misdemeanor at sessions of 
oyer and terminer, he cannot be heard either by 
himself or his counsel in mitigation of punish- 
ment. The facts to be laid before the court 
should be on afladavit. Reg. v. Gregory, 1 Cox. 
C. C. 31 ; 1 Car. & K. 228. ^ ^ 

The fact that the prisoner is a person of 
character and of a respectable position in life, 
is an aggravation of the offence, and is not a 
reason for mitigation of punishment. Reg.Y. 
, 7 Cox, G. C. 4. 


Judgment — Postponement of. ] — A witness 
being indicted for perjury is not a reason for 
postponing Judgment against the person con- 
victed. Rex V. Raydon, 1 W. Bl. 404 ; 3 Burr. 
1387. 


1. Geneeally. 


Eecord — ^After New Trial had.] — The record 
of the proceedings in the queen’s bench upon an 
indictment, containing several counts for perjury, 
after regularly setting forth all the proceedings, 
down to the fiiuling of a verdict of guilty and 
the prayer of Judgment, went on to state that 
“because it appeals to the court here, that the 
verdict so given against 0. W. K. was unduly 
given ; therefore, the verdict is by the court here 
vacated and made void ; and all other process 
ceasing against the Jury before impanelletl, the 
sheriff is commanded so that he cause a Jury 
anew thereupon to come, kQ., by whom the truth 
of the matter may be better known.” And then, 
after regularly cany mg down the further pro- 
ceedings to the hnding of a second verdict of 
guilty, and a secoiul prayer of Judgment, it con- 
clude thus : *‘It is consi<lered and adjudged and 
ordered that 0. W. K., for the offence charged 
upon him in and by each and every count of the 
indictment, be imprisoned in the queen’s prison 
for the space of eight calendar months ” : — Held, 
that the record in terms contained a sufficient 
entry of the award of a new trial, it appearing 
that the form adopted was the same as the pre- 
cedents used and approved of, and that the entry 
of the final Judgment and sentence was sufficiently 
certain. Mng v. Beg., 18 L. J., Q. B. 253 ; 13 
Jur. 742 ; 3 Cox, C. 0. 561— Ex. Ch. 

The record at the quarter sessions, after stating 
that the defendants were, indicted for stealing 
oate, to which they pleaded not guilty, and a 
verdict of guilty thereon, added, “ that because 
it appeared to the Justices, that, after the Jury 
had retired, one of them had separated from the 
0 %^ Jurors, and conversed respecting his verdict 
With- a stranger, it was considered that the 
veuPqt was bad,” and it was therefore quashed, 


May he Given though Conspirator Un- 
tried,]— Indictment against A., B., 0. and D. 
for a conspiracy, charging that they conspired 
together, with divers other persons unknown. A. 
and B. were tried. A was found not guilty, and 
B. was found guilty of conspiring with C. 0. 
had pleaded before the trial of A. and B., but * 
neither he nor D. appeared to take their trials. 
On motion to anest the judgment against B., or 
suspend it till C. should be tried : — Held, that 
the verdict was conclusive against B. as a general 
verdict of guilty, and that judgment might be 
given against him without reference to what the 
verdict might be on the trial of C. Rex v. 
Coohe^ 7 D. & R. 673 ; 5 B. A: C. 538. 


Punishment to commence in future.]— A 

Judgment of imprisonment against a defendant 
to commence in future. i.e. from and after the 
determination of an imprisonment to which he 
was before sentenced for another offence, is good 
in law. Wilkes v. Rex, 4 Bro. P. C. 367. 


Naming Day for Corporal Punishment.]— 

It is not the practice of any court of criminal 
jurisdiction to make the day upon which execu- 
tion of any corporal punishment is to be done a 
part of the original sentence The time of in- 
flicting such punishment is usually left either to 
the discretion of the officer to whom the execu- 
tion of the sentence belongs, or is appointetl 
by a particular rule of the court (or statute 
27 & 28 Viet. c. 44), which awards the punish- 
ment. Atkinson v. Rex. 3 Bro. P. C. 517. 


Pronounced in Prisoner’s Absence.] — A 

sentence of corporal punishment cannot be pro- 
nounced on a person in his absence. Bex v. 
Harm, 3 Bnrr. 1786. S. P., Anon.. Lofft, 
400. 


Statute need not he Referred to.] — It is 

not necessary, in recording sentence, to refer to 
the statute which gives the punishment. Murray 
V. Reg., 7 Q. B. 700 ; 14 L. J., Q. B. 357 : 9 Jur. 
596, 


Fine — ^Amount of.] — ^Where on conviction of 




,' 1 , 




i 


md 



Case standing over pending Application 

to Amend. ]—On an objection to the entry of a 
judgment, on the ground that it was a general 
judgment upon all the counts, and one of them 
was bad, the court ordered the case to stand over 
to allow the prosecutor to apply to the court 
below to amend. Ih. 

Transportation— What is.] — By the word 
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a corporation upon an indictment removed by 
certiorari into the crown side of the queen’s 
bench divisio|i, a fine is to be imposed, the fine is 
only to be commensurate with the offence com- 
mitted, and the court in apportioning the fine 
will not take into consideration the amount of 
the costs incurred by the prosecution. Beg. v. 
i. 4* iT. Tr. %., 68 L. T. 771 ; 52 J. P. 821 ; 16 
Cox, C. C. 413. 

Where a fixed fine by statute for a misde- 
meanour is miscalculated in the verdict and the 
judgment, the court, upon a rule served on all 
parties interested, will alter the rule for judgment 
against the prisoner, and the entry roll as to so 
much of the punishment, but they will not alter 
the judgment and verdict. Reas v. Stephens^ 3 
Smith, 366. 


— — Eeceipt of.] — The king’s coroner has 
authority to receive fines imposed on defendants 
convicted on indictments or on criminal informa- 
tions in the king’s bench. Bese v. Shieltell^ 
M‘Gle. & Y. 514. 


Judgment — S veral Counts.]— A general judg- 
ment for the crown, on an indictment containing 
several counts, one of which is bad, and where 
the punishment is not fixed by law, cannot be 
supported. O' Connell v. B.eg.^ 11 Cl. & P. 155 ; 
9 Jur. 25; 1 Cox, C. G.413. 

An indictment contained four counts for ex- 
tortion, and three counts for uttenng forged 
licences. The jury having returned a verdict of 
guilty upon all the counts, the court passed 
sentence of the same identical term of imprison- 
ment upon each count separately. Beg. v. 
Carter 9 Jur. 178. 

The judgment, as entered on the record, being 
that, for the offences charged in each and every 
count of the indictment, , the defendant be im- 
prisoned in the queen’s prison for six months 
now next ensuing Semble, that the judgment 
was, in form, a sentence of one term of six 
months’ imprisonment upon the whole indict- 
ment, and would, therefore, be erroneous if any 
count was bad. Gregory v. Beg.^ 15 Q. B. 957 ; 
19 L. J., Q. B. 366 ; iS Jur. 79— Ex. Ch. 

An indictment at quarter sessions charged 
prisoners, in the first count, with stealing in the 
dwelling-house of A. the goods of A. above the 
value of ol . ; in the second count, with simple 
larceny of moneys and goods (not “other” 
goods, iSjc.) of A., describing them precisely as in 
the first count, and not using the word “ after- 
wards.” Not guilty. Jury process to try 
whether the prisoners are guilty of the felony 
aforesaid. Verdict that the prisoners are guilty 
of the felony aforesaid. Judgment, that they 
respectively be transported for ten years .-—Held, 
that an indictment for felony containing several 
counts is bad in arrest of judgment, and on error, 
for duplicity, if it necessarily appears that two 
or more of the counts are for the same offence ; 
but that this did not necessailly appear oh the 
present indictment. CampUll v.i2<?y., n Q. B. 
799; 2 New Sess. Gas. 297 ; 17 L. J., M. 0.* 
89 ; 12 Jur. 117 ; 2 Cox, C. C. 463— Ex. Ch. 

Held, secondly, that the word “ felony ” was 
not nomen collectivum, meaning felony gene- 
rally, but pointed to one particular charge of 
felony. It. See Byalls v. Beg., 11 Q. B. 781 ; 
17 B. J., M. C. 92. 

Held, thirdly, that the verdict was bad for 
uncertainty, in not specifying the offence oi 
which it found the prisoners guilty. 


Held, fourthly, that the judgment was errone- 
ous, the court not being at liberty to apply it to 
the first count only. Ih. 

On error in the exchequer chamber : — Held, 
that whether or not the word “felony” was to 
he taken as nomen collectivum in the judgment 
at sessions, it could mean in the jury pr<.icess one 
offence only, and therefore tlie process was liere 
inisawaided, and the Judgment could not be 
suvstained. Jh. 

An indictment for perjury contained two 
counts, charging perjury to have been com- 
mitted by the defendant on two <Hffercnt occa- 
sions, one in the progress a trial the rUlier in 
an affidavit in chancery. Both acts of perjury 
had the same thject in view : — Held, that they 
i were distinct (dfences, and a jamisliment miglit 
■ be inflicted in. res})cct of each. ( aetro v. Beq.. 
1 50 L. J.. g. B. 497 ; 6 A}»p. ths. 229 ; 44 L. T. 

I 350; 29 W. H. 669 ; 14 Cnx. C. i\ ■>■{(> ; 45 J. P. 
|452— H. L. (E.) 

; If one count in an indictment removed from 
I the quarter sessions to t he (queen's bench by 
i writ of error is good, the ccmrr may, under 11 i: 
i 12 Viet. c. 78, s. 5, pronounce judgment, or direct 
; the sessions to pronounce it, cm the good ecaint. 
■IloUoivay v. Beg., 17 Q. B. 319 : 2 Den. C. C. 
i 287 ; 15 Jur. 852. 


Charge of Joint Eelony — Proof of 

Separate Eelonies.]— Two persons charged on 
indictment with a joint felcmy, ought nut to be 
sentenced thereon on proof of two distinct 
felonies. If a verdict of guilty is given against 
both, judgment may be given against the party 
who is proved to have committed the first felony 
in order of time. Beg. v. JDowg. 2 Den. 0. C. 
87 ; T. & M. 411 ; 20 L. J., M. C. 105 ; 15 Jur. 
230 ; 4 Cox, 0. C. 428. 


Withdrawing Plea.] — On an indictment 

for libel, the defendant suffered judgment by 
retraxit. The record of the judgment stated 
that the prosecutor and the defendant came, kc., 
and the defendant withdrew Ids plea by Irini 
pleaded, whereby our lady the queen remaineth 
against him without defence in this behalf, 
whereupon ” it was adjudged that lie be con- 
victed : — Held, sufficient ground for a judgment, 
though it was not expressly alleged tliat the 
defendant confessed the indictinenr." Gregory v. 
AVc/,, 15 Q. B. 957 ; 19 L. J., Q. B. 366 ; 15 jur. 
79— Ex. Ch. 


Judgment or Order.]— To the judgment 

of imiu'isonment was added “and that he” 
(defendant) “ be placed in tlie first division of 
the fourth class of prisoners in the cpieen’s 
prison ” Semble, that, if this direction was 
not warranted by an order of the secretary of 
state, under 5 k 6 Viet. c. 22, it did not vitiate 
the judgment. It. 

^ Held, by the queen’s bench, that such direc- 
tion, when warranted, is no part of the judgment 
of the court, but a mere order. It. 
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transportation in 8 G eo. 3, c. 1 5, was meant not sions, one in the progress of a trial, the other in 
mereh tiie ccmveymg of the felon to the place an affidavit in chancery Held, that they were 
ot transportation, but his being so conveyed and distinct offences, and a punishment [might be 
remaining there during the term for which he inflicted in respect of each, Castro v. 

was ordered to be transported ; and, therefore, supra. 

a felon attainted was not by that statute restored That the full punishment of seven years’ penal 
to hiB civil rights till after the expiration of the servitude might be inflicted for each offence, and 
i,erm tor lie wms ordered to be so trans- that the second term of penal servitude was pro- 

2 B. & Aid. 258 ; 20 peiiy made to begin at the termination of the 
first term. IIk 

T«a«*tv*^-n+ T 'nn • Where a defendant is charged with several 

Judgment or Order.] Where a prisoner offences at the same time of the same kind, he 
ivas convicted of perjury at the assizes at Chester, may be sentenced to several terms of imprison- 
aiKi the sentence of transportation was entered ment or penal servitude, one after the conclusion 
on the record as follows - Wherefore, all and of the other. Itex v. WilUams, 1 Leach, 0. 0, 


of jSew boiith Wales, or some one or other of the G. C. 413. 
islands adjacent, for and during the term of seven 

yeais : Held, on error, that this was^ no judg- Concurrent Sentences — Penal Servitude Act, 

1864 .] — W’hen the holder of a licence under the 
o ii. <x It. 1 <3 ; IB. & 0. 711. Penal Servitude Act, 1 853, is convicted of a fresh 

record, that J. offence, there is no power under the Penal Servi- 
M. “ be transported beyond the seas for the term tude Act, 1864, to make the sentence for such 
of ».en^ years, from the Sth day of August in- fresh offence run concurrently with the rernanet 
stant, ^ without specifying some place of trans- sentence of penal servitude. — Per Hawkins, J. 
portation, “not in Europe,” is correct and valid, Beg. v. King, 66 L. J,, Q. B. 87 ; 718971 1 Q. B. 
notwithstanding. Martin x. Beg., '6 Cox, C. G. 24; 75 L. t. 392 ; IS Cox, G. C. 447 ; 61 J. P. 
319. 329. 

Punishment before Penal Sepitude need not Length of Sentence-Effect of Excess.]— A 
be given.] Ihe 2 Geo. 2, c. 25, s. 2, authorises judgment of transportation for fourteen years, 
the judge before whom a person shall be con- if bad for excess, is bad in toto, and cannot 
victed of perjury, to order such person to be sent operate as a good judgment of transportation for 
to a house of correction for seven years, there to seven years. Bex v. Ellu, 8 D. & E. 173 ; 5 
be kept to hard labour and thereupon judg- L. J. (o.s.) M. C. 1. 

ment shall be given that the person convicted W^liere a court of quarter sessions passed an 
shall be committed accordingly, over and besides erroneous judgment of transportation, the court 
such punishment as shall be adjudged to be would not send it back to be amended, but would 
inflicted upon such person, agreeable to the laws reverse it on writ of error, before 11 ck 12 Yict. 
now in being Held, that this statute did not c. 78. s. 5. Ih. 
impose on rite court the necessity of awarding 

any punishment previous to that of penal ser- Amendment of Sentence.] — The prisoner 

vitude, so as to give the sentence of penal servi- was convicted on an indictment for obtaining 
tude the formjff an additional pimishment. goods by false pretences, and also pleaded guilty 
ikistrov.Beg., hO'ij. 'S., Q, B. 497 ; 6 App. Gas. to a previous conviction for false pretences 
229 ; 41 L. T. 350 ; 29 W^ li. 669 ; 14 Cox, C. C. charged in the indictment. He was sentenced 
546 ; 4.> J P 452 — H. L, (E.) to seven years’ penal servitude : — Held, that the 

sentence was wrong, and it was amended by re- 

Sentence Presumed to be Passed by Court of duciim it to five j’^ears’ penal servitude. Beg. v. 
Competent Jurisdiction.]— A return to a habeas L. T. 272 ; 15 Cox, C. C. 344 ; 47 J. P. 

corpus to bring up two prisoners detained in 344. 
jVIillbank prison, set out an act of the royal 

court of Jersey, whereby they were convicted Previous Conviction.] — A- prisoner had 

of burglary by that court (which was alleged to been convicted on an indictment charging a 
be a competent court to try and punish that previous conviction and subsequent felony under 
crime), and sentenced to be transported to such 24 & 25 Viet. c. 96, s. 116, and sentenced'by mis- 
place as her majesty in council shoukl order. It take to five years’ penal servitude, seven years 
also set out an order in council directing the being the minimum under the statute. Upon a 
place of their fyaiisportation, and a warrant of writ of error, by the crown, for the purpose of 
the secretary of state for their removal to Mill- reversing the judgment and passing the proper 
bank prison, in order to carry the sentence into sentence, it appeared from the record that the 
effect, and as authority to the keeper of that provisions of the statute, as to arraigning the 
prison to receive them :— Held, that the court prisoner, had been neglected Held, that these 
was bound to presume that the sentence being provisions were material, and the conviction was 
p^secl by a court of competent jurisdiction, and quashed. Beg. v. Fox, 15 W. K. 106 ; 10 Cox, 
nnreversed, was w^arranted by law and valid. C. C. 502. 


Meg , T . Brenan^ 1(S Q, B. 492; 16 L. J., Q. B. A.wasconvictedof the misdemeanour of having 
289: 11 Jm 775, done grievous bodily harm 4o B. The indictment 

did not charge a previous conviction of felony; 

Several Offences — Several Terms of Imprison- but after the jury had found him guilty, it was 
ment.]— An indictment for perjury contained proved on oath that he had been previously con- 
two counts, charging perjury to have been com- victed of felony, but ho record or certificate of 
mitted by the defendant on two different occa- such conviction was produced. He was sentenced 
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to penal servitude for five years, as for a misde- two years’ imprisonment. JRe 
meanour only without any previous conviction of Ir. B. 1 0. L. 166 ; 15 W. B. 519. 
felony : — Held, that the sentence was correct 

under 27 & 28 Yict. c. 47, s, 2. Beg, v. Summers, 2 At NiSl Peius. 

38 L. J., M. 0. 62 ; L. B. 1 C. 0. 182 ; 19 L. T. * ^ ^ ^ 

799 ; 17 W. B, 384 ; 11 Cox, C. C. 248, Se^Beg. Application to amend Judp 
V, GarlmA, 11 Cox, C, 0. 224. 4 & 1 Will. 4, c. 70, s. J, 


Beg. V. 0'Brlen.f. 


Length of Sentences in particular Cases. ]- 


Application to amend Judgment.] — By 11 
Geo. 4 & 1 Will. 4, c. 70, s. 9, upon trials for 
felony or misdemeanour on a king's bench record, 
judgment may be pronounced at the assizes, and 


Under 7 Will. 4 & 1 Viet. c. 90, s. 1, by which shall have the effect of a judgment in the court 
any person convicted of the offence of breaking above, unless the court in the first six days of 
and entering a dwelling-house, and stealing there- term grant a rule nisi for a new trial or for 
in, shall be liable to be transported beyond the amending the judgment. A defendant^ on such 
seas for any term not exceeding fifteen years, record having been sentenced at the assizes, can- 
nor less than ten years, there was no power to pass not apply to the court to amend the Judgment 
sentence of transportation for less than ten years, by diminishing the punishment upon ordinary 
Whitehead v. Beg., 7 Q. B. 582 ; 14 L. J., M. C. affidavits in mitigation, or without showing some 
165 ; 9 Jur. 594. specific defect in the sentence, or some matter 

A person convicted of obtaining money by which could not have been adduced at the 
false pretences, after a previous conviction for assizes. Bex v. Lloyd, 4 B. <S: Ad. 135 ; 2 L. J., 
felony (the previous conviction being charged in K. B. 214.^ 

the indictment), could not be sentenced to penal Where judgment on a record of the queen s 
servitude for a less term than seven years. Beg. bench is pronounced at the assizes under 11 Geo. 
Y. Deane, 46 L. J., M. 0. 155 ; 2 Q. B. D. 305 ; 36 U & 1 Will. 4, c. 70, s. 9, the court may, if they 


L. T. 31 ; 13 Cox, 0. C. 386. 


see fit, amend the judgment by ordering it to be 


To render a sentence of penal servitude for aiiested. Beg. v. Nott, 4 Q. B. 768 ; U. & M. 1 ; 
seven years obligatory under the Penal Servitude 12 L. J., M. C. 143 ; 7 Jur. 621. 

Act, 1864, which enacts m s. 2 (repealed), that ^ Where a verdict has been given for the crown 
“ where any person shall, on indictment, be in such trial, and the defendant desires to^ have 
convicted of any crime or offence punishable judgment pronounced at the assizes, it is the 
with penal servitude, after having been previously pioper course for his counsel to state at the same 
convicted of felony, the least sentence of penal time that he intends to a\ ail himself of the 
servitude that can be awarded m such case shall provision of s. 9, by moving the court for a new 
be a period of seven years ” ; the indictment trial on the ground of misdirection, or in arrest 
must charge the previous conviction. Beg. v. of j^udgment. Jb. 


Willis, 41 L. J., M. C. 102 ; L. B. 1 C. C. 363 ; 
26 L. T. 485 ; 20 W. E. 632 ; 12 Cox, C. C. 
192. 

Therefore, when a man was ccgivicted of im- 


Upon the trial of an indictment at nisi prius, 
judgment was pronounced by the judge, under 
11 Geo. 4 & 1 Will. 4. c. 70, s. 9 ; but a rule nisi, 
to ariest the judgment, was afterwards granted 


lawfully wounding on an indictment which by the court of queen's bench, within the first 
charged a wounding with intent to do grievous six days of term, and subsequently discharged, 
bodily harm, and did not mention a previous Upon writ of error brought, the record was made 
conviction for felony, but such a previous con- up without any notice of such rule : — Held, that 
viction was proved against him Held, that the judgment could not be impeached upon the 
the judge was not bound to pass a sentence of ground of such rule having been granted, Dunn 
penal servitude for seven years, and that a y. Beg., 12 Q. B. 1026 ; 18 L. J., M. C. 41; 13 
sentence of penal servitude for five years was Jur. 233 ; 3 Cox, C. C. 205 — Ex. Ch. 
right. Ib. 

An indictment contained three counts ; first, Sentence — Commencement of.] — A sentence of 

a count stating a previous conviction, and a sub- imprisonment passed at nisi prius, the defendant- 
sequent larceny ; secondly, a count for larceny ; not being present, may declare that the impri- 
thirdly, a count for receiving stolen goods. When sonment shall commence on the day on which he 
the prisoner was arraigned, so much only of the shall be taken to and confined in prison. King 
first count as charged the subsequent felony was v. Beg., 7 Q. B. 782 ; 14 L. J., M, C. 172 ; 9 Jur. 
read to him, and he pleaded guilty thereto. He 833— Ex. Ch. 
also pleaded guilty to the second count. Then 

so much of the first count was read as stated New Trial — Second Trial at Sessions.] — An 
the previous conviction, and the prisoner pleaded indictment for felony had been removea from 
guilty thereto. He was then sentenced to five the quarter sessions, and tried at nisi prius. Thee 
years penal servitude on the second count ; a prisoners were convicted, and the court of 
nolle piosequi was entered on the third, and queen’s bench ordered a new trial. Neither side 
nothing was done on the first. These facts ap- brought down the record, but the prisoners, 
peaied on the record. The crown having brought applied to be tried there ; this could not be done,, 
the record upon writ of error for the purpose of as the record had not been brought dbwn* A 
having the sentence increased to seven years’ procedendo issued, and the prisoners were tned 
penal servitude, under 27 & 28 Tict. c. 47, s. 2 : at the quarter sessions and convicted. Beg, v. 
— ^Held, that the first count was bad, and no Scaife. 3 Car. & K. 211. 
sentence could be entered upon it ; that, the 
second count being good, the sentence properly o 

entered upon it was not affected by the first BeinginO!- up foe Judomej^T B1F43EE 
count : an<J, the drown entering a nolle pro- Qufbf & BeitcH; Divisiof. 

$equi on the first count, the judgment and Sentence nassinff in Ahf^ce on Presence of 


Sequi on the first count, the judgment and Sentence passing in Abs^ce on of 

S^tece were affirmed; but the cqurt recom^ Defendant]-— the cohri cannofcpmpe|iap^|*i'^ 
Qirctonstances, the ' tot to be at the (g dSendant 


0 ehonl4 disohatge the prisoner up 
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misdemeanour ; but if the defendant is too poor 
to come up at his own expense, they will pass 
judgment in Ihs absence. Bex v. JBoltz, 8 I). 
& R, 65 ; 5 B. k 0. 334 ; 4 L. J. (o.a) K. B. 
262. 

Where a {hdendant, conViCtcil upon an imlict- ^ 
ineiit for a libel, was committed to pnsim at the i 
instance of the prosecutor, who would not after- 1 
waixls bring him up for Judgment, the court, at 
the prayer of the defendant, passed Jutlgment in 
his absence. Jb. 

Wliere a defendant indioteil for a nuibance 
judgment to go by default and is under no 
recognisances to appear in the ipieen’s bench for 
Judgment, the court will not, in Ids abbciice, give 
judgment that the nuisance be abated, though 
notice has been left at his residence of the inten- 
tion of the crown to pray for judgment. Bea. v. 
<7;/;c/wrcr, 2Den. C. C. 458; 17 Q. B. 504 ; 15 
Jar. IISI, 11 . 

An indictment for perjury was removetl }>y the 
defendant under 16 17 Vict. c. 30, ss. 4, 5." At 

the trial the defendant was convicted, but 
sentence was not passed upon her. Due notice 
was served upon her and her bail that she was to 
receive judgment on a particular day. 8he did 
not appear. The court refused to pronounce 
judgment in the absence of the defendant; but 
ordered the recognisances to be estieated. Bet/, 
v. IVllUamb^ 18 W, R. 806. 

But whore a defendant had been convicted 
for a conspiracy to bribe, the attorney-general 
prayed judgment in the absence of the defend- 
ant, who pioduced affidavits showing that he was ' 
too ill too attend ; — Held, that the couit had a 
discretionary power whether or not judgment 
should be pronounced in the absence "^of a 
defendant. Had the sentence been that of ! 
imprisonment his attendance might have been , 
insistal on ; but as a fine was consideied suf- * 
ficient, sentence was passed in his absence. Beij, 
V. Kinglalie^ 18 W. R. 8U6. i 

A justice convicted of a misdemeanour in his j 
office must attend in person to receive the ludg- 
ment of the court ; but upon an affidavit of age I 
and infirmity the court will dispense with his 
personal attendance. Bex v. Comtahle, 7 D. *ic 
R. 663 ; 3 B. & Ad. 659, n. 

Entering into Recognisances — Proof that 
Defendant has since Offended.] — Where, upon a 
trial of an indictment for libel, one of the 
defendants pleaded guilty, and entered into 
recognisances to appear and receive judgment, 
with a condition that if he ceased to publish 
libels he would not be called up ; the couit would 
not pass judgment unless the prosecutor produced 
an affidavit that he had published a libel since 
the trial. Meg, v. Miekardsofi^ 8 D. P. C. 511 ; i 
4 Jur. 104. 

practice — In what order Proceedings heard.] 

— ^When a defendant is brought up for judgment, 
after verdict, the defendant’s affidavits will be 
first read, and then those for the prosecution ; 
after which the defendant’s counsel will be heard, 

* and lastly, the counsel for the prosecution. Bex 
V. 2 Term Rep. 683. 

But where a defendant is brought up for sen- 
tence, after jndgment hy default, the prosecutor’s 
^lldavi'te will, be first read, then the defendant's ; 
alter wMoh the counsel for the prosecution will 
bebeera, and lastly, the counsel for the defendant. 
It 

Where several defendants are brought up for 


sentence, some after judgment by default and 
others after verdict, the counsel of all must first 
be heard in mitigation, and then the counsel for 
the Clown in aggravation. Bex v. Beward, 2 
M. & H. 406. 

Wheie a tlefemlant, having pleaded guilty to 
an mdictmeut, is brought up foi judgment, the 
counsel fur the Cl own is to be heaid before the 
counsel fur the defendant ; and the affidavits in 
aggravation are to be read before the affidavits 
in mitigation. Beg. v. Bignani^ 7 A. & 1. 
o93. 

Contra, where a verdict of guilty has been 
taken, though by consent, and without evidence. 
Ib. 

Semble, that the rule is not to be varied where 
seveial defendants are jointly indicted, and some 
suffer judgment by detault and others are con- 
victed on verdict ; and in such case, where there 
was no affidavit in amravatiun, but affidavits 
were offeied in mitigation, the court heard the 
counsel for the defemlants first. Ih. See Bex 
V. Sutton. 7 A. ^ B. 592, n. 

Acts subsequent to Trial may be Considered.] 

— ^When a detendaut is bi ought up for judgment 
his acts subNcquent to the tiial may be considered 
either by way of aggiai atmg or mitigating the 
punishment, even thuiiah they are sepaiate and 
distinct ofleiicc's, foi which he may be afterwards 
punished. But in such ca^es the court will take 
care not to infiict a uieatei punishment than the 
principal charge it>elt will warrant. Bex v. 
Withers.^ 3 Term Rep. 428, 

Affidavits in Aggravation.] — Affidavits are 
not admibsible in aggravation in a ease of felony, 
although the lecord has been x'emoved by 
certioraii. Bex v. JEUij,, 9 D. R. 174 ; 6 B. & 
C. 145 : 5 L. J. (O.h.) M. C. 1. 

Where Prosecutor has brought Action for 
same Offence.] — A defendant being bi ought up 
for judgment for an assault, and it appearing 
that the pio^eiuitoi had commenced an action, 
which was still depending for the same assault ; 
the court refiiNcd to pa'^s any judgment, except 
that the defendant should gi\ e bccunty for his 
good beha^ ioiii , he hai mg used violent language 
towards the prosecutoi m addiessmg the court ; 
and this, although, at the time of the defendant 
being brought up, the prosecutor offered to dis- 
continue the action. Bex v. O' Gorman Mahm^ 
4 A. & B. 575, 

4. AERJBbT OF .TUDGMEKT. 

Presence in Court.] — If a defendant would 
move in anest of judgment after conviction for 
a misdemeanour, he must be present in court. 
Bex V. Spragg^ 2 Burr. 928. 

5. Reversal of Judgment. 

Discharge of Prisoner.] — Where a person has 
been erroneously sentenced at quarter sessions 
to imprisonment and hard labour, the court, 
after reversing the judgment in error, has no 
alternative but to discharge the prisoner. Silver^ 
sides T. Beg., 2 O. & D. 617 ; 3 Q. B. 406 ; 6 Jur, 
805. 

Upon a reversal of the judgment, the court 
has no power to order that the plaintiff in 
.error should be discharged. Mng v. B^., 7 
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Q. B. 782 ; 14 L. J., M. 0, 172 ; 9 Jur. 833— Ex. 
Oil. ' 

Where a judgment of imprisonment was re- 
Tpsed upon error, the court granted a rule, 
directing that the plaintiff in error should he 
discharged out of the custody of the keeper of 
the queen’s prison, where he had been kept 
by virtue of his commitment. Holt v. Req., 
2 B. & L. 774 ; 14 L. J., Q. B. 98 ; 9 Jur. 
538. 

6. Imprisonment, Time of. 

How Computed.] — Where a term of one calen- 
dar month’s imprisonment begins in one month 
and ends in another, the month must be calcu- 
lated from the day on which the imprisonment 
commences to the day before the (numerically) 
corresponding day in the following month. If 
there be no such numerically corresponding day, 
the term will end on the last day of the follow- 
ing month. MigoUi v. Colville, 48 L. J., C. P. 
595 ; 4 C. P. I). 233 ; 40 L. T. 747 ; 27 W. B. 
744 ; 14 Cox, C. C. 305 — 0. A. 

Consecutive Sentences .] — See supra. 


X. EBBOB AXD APPEAL. 

1. Writ of Mrr or, 1911. 

2. Ap^ealyim, 

Court of Crown Cases Reserved, 1917. 

1. Writ of Error. 

Jurisdiction to Beview the Granting of.]— 
The granting of a writ of error is part of the 
prerogative of the crown. If, therefore, the 
attorney-general of England or the lord-lieu- 
tenant of Ireland refuses to grant it, the lord- 
chancellor has no jurisdiction to review that 
decision. Piggott, In re, 19 L. T. 114 : 11 Cox, 
O.C.311. ’ 

After Judgment — Only Means of Bemoving 
Becord.]— After judgment the record can only 
be removed by a writ of error. Ress v. Seton, 7 
Term Eep. 373. S. P., Rex v. W, R. YorMiire 

7 Term Bep. 467. 

Vexatious Indictments Act,] — Error will not 
lie for non-compliance with the Vexatious In- 
dictments Act. Roaler v. Req., 57 L. J M C 
86 ; 69 L. T. 554 ; 16 Cox, C. C. 488. 

On what Grounds.] — ^A return to a writ of 
error, directed to the commissioners of oyer and 
tei miner of the city of London, set out the record 
of an indictment found against the defendant 
before the lord mayor and others, and stated that 
he was tried upon the indictment by a jury of 
‘ the country at the next sessions holden before 1 
the lord mayor and seyeral of the judges, alder- 
men, recorder and others, assigned by certain 
letters patent under the great seal directed to 
them, or any two or more of them, to inquire of 
certain offences ; and that he was, by the ver- 
dict of such jury, found guilty, and that there- 
unto judgment was given by the court against 
him. Upon this return the defendant assigned 
that the judgment was in- 
sufficient, and should have been for the defen- 
daDj;| and^as errors in fact, first, that when the 
their vpdict there was but one of the 
justices named in the commission present in 





court and, secondly, that the verdict was not 
at the time it was so given entered on record. 
The king’s coroner and attorney answ^ered, in 
nullo est erratum, and prayed that the judgment 
might be affirmed Held, as to the first error 
in fact, that, as it appeared by the record that 
the verdict was given at a session holden before 
several of the commissioners and justices, the 
plaintiff in error could not be allowed to aver, 
in contradiction of the record, that only one of 
the justices wms present when the jury gave 
their verdict, and the answer in niiilo est 
erratum is no admission of the fact assigned for 
error, unless it could lawfully be assigned, and is 
well assigned in point of form : — -Held, also, that 
the second error in fact assigned was no error, 
inasmuch as it was impossible that a verdict 
should be recorded at the time when it was 
given, the recording of it being necessarily an 
act subsequent to the delivery of the verdict by 
a jury. Rex v. Carlile, 2 Ad. 362 ; 4 Car. 
& P. 415 ; 9 L. J. (O.S.) K. B. 2.50. 

Error was brought upon a judgment at the 
Old Bailey, and one ground assigned w'as that a 
material fact stated on the record was not true. 
The court held such an averment inadmissible, 
and affirmed the judgment. The fact being as 
alleged by the defendant below', the court of oyer 
and terminer afterwards ordered the record to 
be amended, and their clerk, by a rule of the 
court of king’s bench, came into "the latter court 
and made the amendment there. V pon motion 
afteiwards that the case might be again set 
down foi’ argument Held, that the court of 
king’s bench could not re-hear it, after the ex- 
piration of the term in wffiich judgment w^as 
given, though the attorney-general consented, 
and that the only remedy w*as by writ of error 
to the house of lords. Rex v. Carlile, 2 B. & 
Ad. 971. 

V' here the court appears by the indictment to 
have had jurisdiction over the offence, it cannot 
be assigned as ground of error that the offence 
w'as committed out of the jurisdiction of the 
court. Reg. v. Hewton. A El. k Bl. 869 ; 24 L. 
J., Q. B. 246 ; 1 Jur. (N.s.) 591 ; 3 W. E. 374, 
S. P. and S. Cl, 16 C. B. 97 ; 3 W. B. 419. 

When an indictment contains several counts, 
it is not ground of error that no verdict has been 
given on some of them, provided a verdict has 
been found on one good count, and judgment 
given accordingly. Latham v. Req., 5 B. & 
S. 635 ; 33 L. J., M. C. 197 : 10 Jur. (N.S.) 
1145 ; 10 L. T. 571 j 12 W. B, 908 ; 9 Cox, 0. G, 
516. 

A wi'it of m-ror was sued out by a person con- 
victed of a misdemeanour in the queen’s bench, 
and judgment of reversal for non-joinder in error 
was entered up in the exchequer chamber. 
Subsequently the queen’s bench, by rule, quashed 
the writ as having been improperly issued for 
the purpose of effecting a compromise. The writ, 
assignment of errors, and judgment of reversal 
remained upon the judgment roll and transcript, 
and below them an entry was made of the rule 
of the court, quashing the writ of error. The 
prisoner sued out a fresh writ of error, and 
assigned errors both in the indictment and in 
the rale of the queen’s bench. The prosecutor 
obtained a rale nisi in the exchequer chamber 
to expunge the entry of the judgment Held 
that the court of queen’s bench having, in th 
exerdse of its' equitable jurisdiction, quashe< 
the first writ^ of error for matter dehors th 
record, the writ and the judgment under it 
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both void and gone, and ought not to remain on 
the record ; that the rule of the queen’s bench 
being for matter dehors the writ was not ex- 
aminable in error, and ought not to appear on 
the record, and that the rule to expunge the 
judgment might be made absolute in its terms, 
as the writ of error, on which it was founded, 
was absolutely avoided ; aliter, if the writ of 
error had been merely voidable, in which case 
the rule 'would have been misconceived as not 
embracing it. Alleyne v. Ueg,, 5 El. & Bl. 392 ; 
Dears. C. C. 505;..M L. J., Q. B. 282; IJur. 
(H.S.) 869 ' ; ■; 3 W. E. 556— Ex. Ch. 

Previous Fiat of Attorney-G-eueraL] — It is in 

the discretion of the attorney-general to grant 
his fiat for a writ of error fora misdemeanour, 
and therefore, if he has exercised his discre- 
tion by refusing to grant his fiat, the court will 
not order him to grant it. Rpg, v. Newton, 

4 El. & Bl. 869 ; 24 L. J., Q. B. 246 ; 1 Jur. 
(F.S.) 591 ; 3 W. E, 374. S. F. and S. C,, nom. 

: Newton, In re, 16 C. B. 97 ; 3 W. E. 419. 

Where, in a colony, a person has been con- 
victed of a criminal offence, and is in execution 
of a sentence passed for that offence, no writ of 
error will be granted to bring up the record of 
conviction, unless the attorney-general has first 
issued his fiat for a writ of error. Nor will a 
certiorari be granted in general to remove a 
record under such circumstances in order that a 
writ of error may afterwards be brought. Nor * 
will a habeas corpus be granted under such cir- 
cumstances to bring up the prisoner. B^eq. v. 
Lees, El. Bl. & El. 828 ; 27 L. J., Q. B. 408. ‘ 

Practice on — Presence in Court of Plaintiff in 
Error.] — The court dispensed with the attend- 
ance of a plaintiff in error, to crave oyer of the 
record of an indictment for bigamy, for the pur- 
pose of assigning errors, where it appeared that 
he was resident in Australia, where he had been 
for the last thirty years ; that he was sixty-six 
years of age, and subject to paralytic attacks, 
and that he could not make the journey to this 
country without injury to his health, and without 
considerable pecuniarv loss. Miuwag v. Beq„ 3 
D. & L. 100 ; 7 Q. B.‘700 ; 14 L. J., Q. B. 357 ; 
9 Jur. 410. 

Where a plaintiff in error is in custody, his 
personal attendance in court upon the argument 
of the writ of error is unnecessary and may be 
dispensed with notwithstanding that the Crown 
Office Ellies, 1886, make no provision for his 
attendance being dispensed with. BieJtards v. 
Beq. 66 L. J., Q. 'B. 459 ; [1897] 6 Q. B. 574 : 61 
J. P. 389. 

Upon a motion by a plaintiff in error under 
16 & 17 Viet. c. 32, s. 3, for reversal of judgment 
upon an indictment for a misdemeanour, be must 
be personally present in court. JBoward v. Beq. 
11 L. T. 629; 13 W. E. 316; 10 Cox, C. C. 
54. 

Service of Eule Uisi.] — The rule is nisi 

only, and should be served on the officer of the 
court from which error is brought, and not on 
the prosecutor or his attorney. Ib. 

Where the prosecutor and his attorney were 
both dead, the court directed service of the rule 
to join in error to be made by sticking it up in 
the crown office, and serving a copy on the soli- 
citor to the treasury. Murray v. Beg,, 3 D. & 

' L. 100 ; 7 Q. B. 700 ; 14 L. J., Q. B. 357 ; 9 Jur. 
410. 


In Forma Pauperis.] — Quaere, whether a 

writ of error in felony can be sued out in forma 
pauperis. Beg. v. Stokes, 3 Oar. & K. 189. 

Form of Praecipe and Petition.]— Form 

of the praecipe and petition with the secretary of 
state’s fiat necessary when a writ of error in a 
criminal case in the house of lords is sued out. 
Beg. V, Lavey, 2 Den. 0. C. 512, n. 

Who may bring Error.] — One of twO' 

persons convicted of conspiracy may bring error 
on the judgment of conviction without the other.. 
Wright Y. Beg., 14 Q. B. 148 ; 16 L. J., Q. B. 10 ; 
llJur. 103 ; 2 Cox, C. C. 91. 

Assigning Errors.]— Upon a motion to- 

quash a writ of error, under s. 6 of 8 &: 9 Viet, 
c. 68, it is not necessary that the defendants 
should have been previously ruled to assign 
errors. Beg. v. Broome, 2 B. C. Eep. 259 ; 5 D. 

L. 607 ; 17 L. J., Q. B. 208 ; 12 Jur. 838. 

Where a writ of error issued on the applica- 
tion of a defendant to bring up a transcript of 
the record and proceedings on an indictment for 
perjury, with all things touching the same, and 
the writ was returned, and the plaintiff in error- 
assigned errors, he could not afterwards object 
that the proceedings on a rule to arrest judg- 
ment, which had been discussed in the court 
below, were not mentioned in the return. Beq. 
V. JDimn, 12 Q. B. 1026 ; 18 L. J., M. C. 41— Ex. 
Oh. 

' Where judgment of non pros, has been signed 
I by the defendant in error, in an indictment for 
I a misdemeanour, because the plaintiff in error 
j has not assigned errors in proper time, the defen- 
dant in error has a right to enter the proceed- 
ings and judgment of non pros, upon the judgment 
roll in the court below. Reg. v. King, 14 L. J., 
Q, B. 86 ; 9 Jur. 551. 

Joinder in Error — When error is brought 

on a judgment for felony, and the crown does 
not join in error, the defendant will be dis- 
charged. Beg. V. Howes, 7 A. & E. 60, n. ; 3 N. 
& M. 462. 

So in error upon a conriction for a misde- 
meanour. Ib. 

Error from Queen’s Bench.] — Where 

error is brought by a person convicted of felony, 
from the queen’s bench to the exchequer 
chamber, the general rules for governing the 
proceedings in error, in civil cases, do not apply ; 
but the prisoner must be brought up to the court, 
to pray oyer of the record, and to assign errors 
by delivering them in writing to the officer of the 
court, and must be present during the argument 
and the giving judgment. The counsel represent- 
ing the attorney -general for the crown may, if 
he pleases, orally join in error, immediately on 
the assignment of errors being delivered in, 
MitnseU v. Beq., S EL & Bl. 54 ; Dears. & B, 
375 ; 27 L, J.,' M. 0. 4 ; 4 Jur. (N.S.) 432— Ex. 
Ch. Sect O'Brien v. Beg., infra. 

Appearance by Separate ConnseL] — 

Several defendants charged in an indictment 
with different illegal acts severed in their de- 
fence, and being convicted and sentenced to 
different punishments, brought separate writs of 
error : — Held, that they were entitled to appear 
by separate counsel, and that such counsel 
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were seYerally Entitled to reply. O' Connell v. 
Heg., 11 Cl. & F. 155 ; 9 Jur. 25 ; 1 Cox, C. C. 
413. 

—- Crown’s Eight of Eeply.]— The counsel 
for the crown, where the crown is the defendant 
in a writ of error, is not necessarily entitled to 
the final reply, though the crown is the real 
litigant party. 0^ Connell v. Heg.., 11 01. & F. 
155 ; 9 Jur. 25 ; 1 Cox, C. 0. 413. 

^ — - Setting Aside when Sued Out to enable 
Person to Compromise.] — Where a writ of error 
sued out upon a jud,gment of the queen’s bench 
in a criminal prosecution, for the purpose of 
enabling the parties to effect a compromise of 
such prosecution, that court has the power, 
under the 12 & 13 Yict. c. 109, s. 39, to set aside 
such writ of error, and will exercise that power. 
Meg. V. Allegne, Dears. C. G- 506 ; 4 El. & Bl. 
186 ; 1 Jur. (N.s.) 372. 

After the writ of error has been so set aside 
by the queen’s bench, the court of exchequer 
chamber will set aside ^ a judgment, signed 
thereon by order of a 'judge, for want of a 
joinder in error. AUeyne v. Dears. C. C. 
605 ; 5 El. & Bl. 392 ; 24 L. J., Q. B. 282 ; 1 
Jur. (N.S.) 869 ; 3 W. K. 556~Ex. Ch. 

-Powers of Court upon.] — ^Writ of error 

■to reverse a judgment of outlawry of the 
plaintiff for not appearing to receive judgment 
upon an indictment on which he had been con- 
victed by his own confession, and which had 
been removed into the queen’s qench by certio- 
rari. Errors were assigned in the process of 
•outlawry, and that the outlawry was founded on 
the judgment of conviction of the matters in the 
indictment, whereas certain of the counts were ' 
bad. Joinder in error, that neither in the out- ' 
lawry nor in the pronouncing of the judgment of 
•conviction is there error. Dpon application on 
behalf of the prosecutor, that the outlawry, 
which was admitted to be bad, should be 
reversed, and that the plaintiff in error should 
be brought up for judgment Held, that the 
•court could only reverse the outlawry, and could 
not entertain the question of error in the record 
•of conviction. Wright y. Meg.., 14 Q. B. 148; 
i 16 L. J., Q. B. 10 ; 11 Jur. 103 ; 2 Cox, C. C. 
91. 

Dpon a writ of error on an indictment for 
felony, the judgment must be reversed, if an 
■erroneous punishment is awarded. Bourn v. 
Mex, 2 N. & P. 248 ; 7 A. & E. 58 ; 6 L. J., 
M. C. 129 ; 1 Jur. 542. See 11 & 12 Yict. c. 78, 
■s. 5. 

Sealing Writ of Error.] — It is the duty of 

the clerk of the petty bag office in the court of 
chancery not to seal a writ of error in eases of 
misdemeanour until the attorney-general has 
issued his fiat. Cas^tro v. Murray, 44 L, J., 
H. C. 70 ; L. B. 10 Ex. 213 ; 32 L. T. 675 ; 23 
W. B. 596. 

A person having been convicted of a mis- 
demeanour, prepared a writ of error, and requested 
the clerk of the petty bag office to seal it in pur- 
suance of 12 A 13 Yict. c. 109, s. 38. The clerk 
having refused on the ground that the attorney- 
general had not issued his fiat, the plaintiff 
brought an action against the clerk, claiming 
damages for the refusal, and a mandamus to 
-compel the clerk to seal the writ: — Held, that 
the action must be stayed, as being frivolous and 


vexatious, and an abuse of the process of the 
court. II). 

— — Ee-committal— Contents of.] — A prisoner 
in custody, under a sentence of imprisonment 
for two years on a conviction for a misdemeanour, 
was discharged on bringing a wnit of error and 
entering into a recognisance to prosecute the 
writ with effect. No notice was given to the 
prosecutor, nor was the recognisance duly filed 
in the crown office. He was therefore orderetl 
to be recommitted. The judge’s warrant, under 
which he was retaken, directed his apprehension 
and recommittal, stating it to be “ in execution 
of the judgment in the prosecution'’: — Held, 
that the warrant was good, and that it was not 
necessary to state on the face of it how hmg the 
renewed imprisonment was to continue. Dngdale. 

V. Meg., 8 C. L. B. 74 ; 24 L. J., M. C. 55 ; 3 

W. B.‘24. 

— Eecognisance — Form of.]— A defendant, 
being convicted and sentenced to imprisonment, 
at the sessions, for misdemeanour, brought error 
in the queen’s bench, and afterwards in the 
exchequer chamber. In the latter court he 
entered into a recognisance, conditioned, in case 
of the affirmance of the judgment, to surrender 
himself personally, to be dealt with as our 
Court of Exchequer Chamber may orderl This 
recognisance was filed in the queen’s bench. 
The defendant was discharged out of custody by 
a judge at chambers. On motion in the queen’s 
bench to apprehend and recommit him : — Held, 
that the recognisance was before the court, 
although not appearing in the affidavits ; and 
that the recognisance was not in conformity 
with 8 & 9 Yict. c. 68, s. 1, and that the rule 
must be made absolute. Dug dale 
Dears. C. C. 254 ; 2 El. & Bl. 129 ; 17 Jur, 1097 ; 
6 Cox, C. C. 161. 

Paper Books.]— A defendant in error not 

! having delivered paper books to two of the 
, judges, in pursuance of rule 23 of the regula- 
1 lions in the crown office, and which rule con- 
, eludes by saying that “ judgment shall be given 
by the court against the party neglecting to 
deliver paper books to the judges, if the court 
shall so please ” ; the court nevertheless directed 
the argument to proceed. Still v. Meg., 17 Jur, 
208, n. S. P., 16 L. T. 494. 

2. Appeal. 

, Felony.] — It is contrary to the policy of the 

English law that there should be an appeal in 
cases of felony. JEduljee Myramjee, Bx j)arte, 5 
Moore, P. C. 276 ; 11 Jur. 855. 

Before Judicature Act.]— The 17 k 18 Yict. 
c. 125, s. 35 (C. L. P. Act, 1854) wffiich gives an 
, appeal on motions for new trials, does not apply 
; to indictments, Meg, v. Steph^ens, 7 B. & S. 710. 

The court of ‘exchequer chamber has juris- 
diction under 11 Geo. 4 & 1 Will. 4, c. 70, s. 8, to 
correct errors in judgments of the queen’s bench 
in criminal cases. Wriglit v. Reg., 3 H. &: M. 
892 ; 1 A. & E. 434. 


Since Judicature Act — “ Cr 
Matter” — What is. 


Writ of Error 

of auTiCfil "froTYi 





of the queen s bench division upon a writ of 
error : and the proceeding is bv way of appeal, 
and not by writ of error. O'jBrieri Y* Mel, 26 

Presence of Prisoner on Argument] —When 
It becomes necessary to bring up a prisoner to be 
present at the argument of an appeal from the 
decision of the queen's bench division on a writ 
t error, application for a writ of habeas corpus 
Should be made to the queen’s bench division 
and not to the court of appeal. Jb. 

3. Court OF Crown Cases Reserved." 
_Who may Reserve Questions.]— The recorder 

•or a borough lias power to reserve questions of 
law >r the consideration of the Judges, iAv/. v, 

h \ I i ^ ^ ’ IS J-, M. C. 2 : 

12 Jur. 942 ; B Cox, C. C. 178. 

^ Ihe 11 & 12 Viet. c. 78, applies to points of 
law ^arising upoii trials, under special commis- 
sions, and authorises the court to reserve points 

^ J^ernlnl, 1 

r . r . 240. 

JMsdiotion— Indictment.]— The 11 & 12 Viet. 
«■ 78, gives no jurisdiction to the court for crown 
case.s r^erved, to hear a case stated from a 
sufficiency of an indict- 
ment, aiter Judgment on demurrer to the indict- 

T ? ;r fol?- i Sess. Cas. 161 ; 

T i, M 28b ; 3 Car. & K. 333 ; 1 Den. C. C. 505 ; 
19^ L. J., M. C. 147 ; 14 Jur. 377 ; 4 Cox, C. 0. 

Objections ari.sing on the face of an indictment 
•cannot te reserved for the opinion of the judges. 

V. C%yii,tei/, 1 CoK, G. C. 239. 

• j. ? court has no jurisdiction to amend an 
indictment. Mi'g. v. Oarland, ll Cox. C. C. 224. 

amendment without which the in- 
dictment was bad, had been improperly made at 
the court ordered the 
record to be restored to its original state and a 
verdict of not guilty to be entered. Meg, v 
pciars. C, G. B65 ; 2B L. J., M. C. 125 ; 2 
A*. R. L, ; IS Jur. 539 ; 6 Cox, 0. C. 377. 

1 he court is bound to examine the validity of 
un imhctment, thcaieh no question is reserved 

T J*. M. C. 39 ; 13 

Jur. 42; 3 Cox, C. 0. 183. 

The court, for the puqiose of assisting its hidg- 

inent, will look at tlie indictment, although not 
V. wmiarns, T. & M. • 
7 % » 20 L. J,, M. C. 106; 14 < 

Jur. 10;>2 ; 4 Cox, C. C. 35<>. ^ 

Question arising on the Trial.]— A ques- 
tion raised m the court below, in arrest of iudg- - 
ment, is a (|uestion arising on the trial, ami 

I 

It is not a condition precedent to give iuris- 
diction to the court of crown cases reserved 
tnat a point of laiv existing “ on the trial ” should v 

n B C 

J- 2-1 Q- B. D. 357; 61 L. T ^ 

4M ’ ^ 

The court 
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potion, over what takes place during the ti'ial. 
Meg, V. Madernian, supra. 

The court will only consider questions of law 
which shall have arisen on the trial of a prisoner. 
M€g, v, aarh, 36 L. J., M. C. 16 ; L. R. 1 C 0 

’ Jn ’ T. 190 ; 15 W, R.' 

4b ; 10 Cox, 0. C. 338. 

Where a man was indicted for a misdemeanour 
and pleaded guilty, the court declined to consider 
whether he ought to have been indicted for felony 
on the same facts. Ib, ^ 

.J 

In other Cases.]— The court will not 

answer questions that are merely hypothetical 
and not practical. And, therefore," the court 
will refuse to answer questions as to the course 
7^7 ■ future occasions. Sea.' v. 

Wlute^ad,3a h. J., M. 0. 186 ; L. E. 1 C. 0. 33 ; 
H D. T. 489; 14 W. E. 677 ; 10 Cox, C. C. 234. 

iNor can it decide any points bevoncl tho."® 
served, although other points in the prisoner’s 
favour appear on the face of the case. Sea v 
38 L. J., M. C. 58 ; L. B. 1 C. 0.‘ 

; 19 L. T. 657 ; 17 \V. E. 334 ; 11 Cox, C. C. 

The court will not consider an objection which 
has not been reserved, even though it is fairly 
cleducible from the case itseE. Sea. v. 
infra. ’ 

1 he court will not go into any matter of evi- 
clence which occurred at the trial, if it is not 
stated m the case. Ib. 

On a charge of murder on the high seas, on 
board a British ship afloat, the deceased bavins' 
been thrown out of a foreign ship in a foreign 
port, the question whether all the facts must not 

be averred in each count of the indictment, in 
order to give a judge sitting under an ordinarv 
commission of oyer and terminer and general 
gaol delivery juri.sdietion to try the offence as it 
arose on the record, is a point not to be reserved. 
A'/7. V. 1 F. & F. 369. >-==iveu. 

What a jury says in recommending a prisoner 
to mercy ought not to be made the subject of a 
case reserved. Seir v. TreMleoch, Dears. & B. 




7’d^x, C. C 4b8. " 

On a trial for murder, the name of A., a juror 
on the panel, was called ; B., another juror on the 
same panel, appeared by mistake, answered to the 
name ot A., and was sworn as a juror. The nri- 
soner was convicted. The circumstance that B, 
Had answered for A. was not discovered till the 
next day, when the judge, being informed of it, 

tTJ'n^ U® ^ !? ‘he mis- 

om^ht n J f. *he conviction 

ought not to be set aside on the ground that 
there bad been a mis-trial, and that the court 
had no jurisdiction over the case. Sea. v 
Mellor, Dears. & B. 468 ; 27 L. J., M. C 121 • 
Jur. (KS.) 214 ; 6 W. E. 322 ; 7 Cox,’ 0. C. 

The court cannot entertain questions of mere 
practice. my y. SMbs, Dearl C. C. 555 ; 25 

7 ’col, c. c: 11’ ' = 

Bail on.] — Where a case has been reserved 
upon a conviction for an assault with intent to 
commit a felony, the court will not deem itself 
^nnd to admit the prisoner to bail until the 
d^ision of the point reserved, even although the 
offence is only a mi^emeanor, and the prisoner 
was admitted to bail of right previously to the 
trial, V. 5 Cox, C. C. 11. “ 
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Where, after conviction by a jury at the assizes, 
questions of law have been reserved for the court 
of criminal appeal, the prisoner will not be ad- 
mitted to bail without the assent of the judge 
before whom he was tried. Beg. v. Harris^ *1 
Cox, C. C. 21. 

Eorm of Case.] — The court expects cases 
reserved to be submitted in a complete form, 
and will ordinarily refuse to send back a case 
for amendment. Beg. v. Hollinvny, 1 Den. G. 0. 
370 ; 3 New Sess. Cas. 410 ; T. &: M. 40 : 2 Car. 
& K. 942 ; 18 L. J., M. C. 60 ; 13 Jur. 36 ; 3 Cox, 
0. C. 241, 

Cases are not to be lengthy narratives of the 
facts. Beg. v. Stectr.^ T. & M. 11 ; 18 L. J., M. C. 
30 ; 13 Jur. 41. 

Counsel dissatisfied with Porm of Case.] — If a 

counsel should think that any material point 
raised at the trial has been omitted in the state- 
ment of the case, it would be proper fur him to 
communicate with the judge who reserved the 
case, and suggest any amendment that in his 
judgment may be necessary. Beg. v. Smith T. 
& M. 214 ; 2 Cai. K. 882 ; 1 Den. C. C. 510 ; 
14 Jur. 92 ; 4 Cox, C. C. 42. 

Signing Case.]— -Where the assizes are held 
before two judges, and the one of them who 
tries a criminal case, after reserving a point for 
the consideration of the court of criminal appeal, 
dies before the case is stated, the other judge 
may state and sign the case. Beg. v. Feather- 
stone, Dears. C. C. 369 ; 2 C. L. E. 774 ; 23 L. J., 
M. C. 127 ; 18 Jur. 538 ; 2 W. E. 416 ; 6 Cox, 
C. C. 376. 

Sending tack Case.] — The court will not send 
a case back for amendment on the mere 
application of counsel ; but wull do so if on 
the argument it appeals that it is imperfectly 
stated. Reg. v. Hilton, Bell, C. C. 20 ; 28 L. J., 
M. C. 28. 

But the court will not send back a case to be 
restated upon an objection which is beside the 
merits. Rtg. v. Brum mitt, L. & C. 9 ; 3 L. T. 
679 ; 9 W, E. 257 ; 8 Cox. C. C. 413. See also 
Beg. V. HolUnoag, supra, 

Bestatement of Case.] — ^IVhere a case reserved 
has been restated by order of the couit, an apph- 
cation, suppoited by affidavit, to have it again re- : 
stated will be lefused. Beg. v. Stndd, 14 L. T. 
633 ; 14 W. E. 806 ; 10 Cox, C. 0. 258. 

Arguments,] — The judges will hear the argu- 
ment of points reserved, although they appear on 
the lecord, and were taken in arrest of judgment. 
Beg. V. Mmtm, 2 Car. & K. 950 ; 1 Den, 0, C 
398 ; T. & M. 78 ; 3 Cox, C. G. 447. 

Where Court Differs.]— Where there is a 
difference of opinion amongst the judges upon a 
question of law, the case reserved wiE be argued 
before the fifteen judges ; but where the court 
differs upon a question of fact only, judgment 
will be given accoiding to the opinion of the 
majority that a conviction should be quashed. 
Beg. V. Bnrrell, L. & C. 354 ; 33 L. J., M. 0. 54 ; 
9 L, T. 426 ; 12 W. E, 149 ; 9 Cox, C. 0. 368. 

Who Commences,] — On the argument of a case ] 
preserved before the court of criminal s-pp^lj 
the cpu^sel for the defendant must begiu. %eg. I 


V. 6rate Fulford, Dears. & B. 74 ; 7 Cox, C. C. 
230. 

Appearance hy Counsel.] — Counsel will be 
heard in support of a conviction on a case reserved, 
though no one appears on behalf of the prisoner. 
Beg. V. 2Xarthi, 1 Den. C. C. 398 ; 3 New" Hess. 
Cas. 575 : T. & M. 78 ; 2 Car. & K, 950 ; 18 L. J., 
M. C. 137 ; 13 Jur. 368 ; 3 Cox, G. C. 447. 

A counsel wdio has appeared for a pi’isonor at 
the trial, but has not been instructed to apjH*'ii* 
for him in the court of appeal, may as amieiis 
curuB cite authorities for the information of the 
court, but will not be alLwved to argue. Reg. v. 
Thomas, 1 L. & C. 313 ; 33 L. J., M. C. 22 : 9 L, 
T. 488 ; 12 W. E. 108. 

Where prisoners had joined in their plea at the 
trial and w'ere represented by counsel apptiiring 
for them jointly, they are not entitletl to appear 
by separate counsel on the hearing of the case. 
Reg. V. Bird, 5 Cox, C. C. 20. 

Costs.] — The judge who tries a prisoner lias 
power under 7 Geo. 4, c. 64, s. 22, to allow tlie 
costs of the prosecution on the hearing of a case 
reserved for the court for consideration of crowm 
cases ; and the officer of that court wall tax and 
ascertain such costs, and certify the amount ti> 
the officer of the court below. Reg. v. 

Dears. & B. 326 : 6 W. E. 41 ; 7 Co.x, C. C. 406. 
S. P., Reg. V. Cludroy. 3 Car. & K. 205. 

The court wdiich has been directed to pass 
sentence on a prisoner, after a point reserved for 
the decision of the court of criminal appeal, has 
power to aUow" the costs incurred in the latter 
court, and upon taxation, under an order to that 
effect, the briefs and fees of two counsel will be 
allowed. Reg. v. WootJeg. 4 Cox, C. C. 454. 

The court having no taxing officer, the costs of 
proceedings in that court must be taxed in the 
court below". Reg. v. Bolan, Dears. C. C. 486 ; 
3 C. L. E. 295 ; 24 L. J., M. C. 59 ; 1 Jur. (N.s.) 
72 ; 3 W. E. 177 ; 6 Cox, C. 0. 453, n. 

The court will not entertain a question of costs 
w"hich is not within their jurisdiction, although 
it IS expiessly agreed by a case resen ed that the 
court should ha\ e the same powder, w"ith lespeet 
to such costs, as the judge could legally have ex- 
ercised at the trial. Reg. v. Honma. Deais €.i\ 
291 ; 23 L. J., M. C. 59, 62, n. 


XI. PAEDON. 

Limited to Particular Case,]— A. was, at the 
spring assizes of 1846, indicted for stealing a 
horse on the 26th day of February, 1841, He 
had, in 1842, been convicted of felony, ami sent 
to the hulks, from w"hich he was discharged in 
1846. He produced a certificate of his discharge, 
which stated, that “ J, H., who was convictai at 
Worcester, on the 22nd June, 1842, is this day 
discharged in consequence of having received a 
free pardon ” : — Held, that, if this pardon had 
been regularly proved, it would have been no bar 
to the charge of horse-stealing, as the pardon was 
expressly confined to another felony. Reg. v. 
Harrod, 2 Car. &: K. 294 ; 2 Cox, G. 6. 242. 

Effect of.] — A “free pardon ” places a person 
in the same position as to status and character 
he was before bis conviction. Hoty v- Towet* 
^rnsim or MiddUsm JJ., 59 D, J., M. 0, 79 1 

51 « . Jr. oUO. i ^ 
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Attainder.] — A convict sentenced to death 

for felony, which sentence was commuted to 
transportation for life, received a conditional free 
pardon in the penal colony Held, that ^nch 
pardon did not alter the effect of the attainder in 
vesting his property in the crown. rhur(*h, hi 
re, 16 Jur. 517. 

The 5 Geo. 4, c. 84, s. 26, protects felons who 
have received a remission of their sentences in 
the enioyment of all property acquired by them 
since their conviction, anil not merely such pro- 
perty as has been acquired by their own industry. 
Gough V. Barhs, 2 Kay & J. 623 : 25 L. J., Ch. 
677 ; 4 W. li 618. 


Terms snhstantially Complied with.] ~ The 

king’s sign manual may be given in evidence by 
a prisoner, on amndictment for leturning from 
transportation ; and if not revoked, and the con- 
dition is literally, though not sii}>^tantially, com- 
plied with, it will discharge the jirismier from 
that indictment. lh\r v. MUJer, 2 W, Bl. 707 : 
1 Leach, C. 0. 74. 


Tardon Promised.] — A })roclamation promising 
a pardon cannot be pleaded as a pardon. But 
where such proclamation had been made the 
court, in their discretion, defend the awarding 
of execution ujion the sentence, until the prisoner 
should have had time to apply to the secietarvof 
state for a pardon, according‘’to the terms of die 
proclamation. Ilex v. Gtnuvdi, 4 X. k 33 : 
2 A. A E. 266 ; 4 L. J., M. C. 1. 


Pleading,] — Semble, that a pardon after judg- 
ment may be pleaded ore tenus, and m bar of 
execution ; and there may be a demurrer to such 
a plea ore tenus. Ih, 

Amt see ante, col. 1138. 


XII. APPREHEXSIOX AND ARBEST OF 
OFFENDERS. 


1. i?// Consfahles und Prh'ute Indn'Uluahs, 11)21. 

2. Warrant of Justtees, 11)26). 

3. Bench Warrants, H)27. 

4. Conreging I^rLwner to Prison, 11)27. 

5. Treatment and Confinement of Pnsom rs. See 

Rbison. 


. By Coxstabi^bs anb Piuvatc Ixdivi- 

BBALS. 

Legality of Arrest— Murder or Manslaughter.] 

-See ante, Mukbbr {Aliiing Offieers of Jnstiee). 


By ConstaMes — Misdemeanours — Presence 
necessary.] — A constable is not lustified in taking 
a person into eustcxiy for a mere assault, unless 
he is present at the time. Cmpeg v. Ueniea. 2 
Bsp. 540.^ ^ 

To justify a constable in apprehending a party 
without warrant for an affray, it is essential that 
the party should have been engaged m the affray 
and that the constable should have had view of 
the affray, while the party was so engaged in it, 
and that the affray was still continuing at the 
time of the apprehension. Cook v. Aethereote, 6 
Car. h F. 741. 

BemMe, a magistrate cannot arrest a person 
guilty of a misdemeanour before his eyes where 
there has bem no breach of the peace, actual or 
%prehended. Mng v. Poe, 16 L. T, 37. 

If a constable ah, ss^ault committed, he 
w receutly ate that asmdl and before all 
<Ma%er uf further violence )m ceased, apjprehend 
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the offender ; and if in so doing he is resisted and 
assaulted, the person assaulting is liable to be 
convicteil of assaulting a constable in the execu- 
! tion of his duty. Peg. v. Light, Dears. & B, 
332; 27 L. J., M. G. 1 ; 3 Jiir. (x.s.) 1130; 6 
W, E. 42 ; 7 Cox, C. C. 380. 

If a person is guilty of an assault ami battery, 
a policeman who is present and sees the offence 
committed, is justified in taking the offender at 
once into custoily without warrant, in order to 
take him before a magistrate to answer for the 
offence ; and if such a person is so taken into 
custody, he cannot maintain an action against a 
b3%stan(Ier for directing the policeman so to take 
him into custody. Bereeourt v. Corhskleu, 6 
El. & Bl. 188 ; 24 L. J., Q. B. 313 ; 1 Jur. (N.S.) 
870; 3 W. E. 513. 

In an action by A. against B. for false im- 
prisonment, B. justified on the ground of A. 
having wilfully and without excuse, within view 
of the constable who aptireheuded her, annoyed 
and disturbed the defendant and his family by 
knocking and imging at his door : — Held, that 
to support this plea, under ss. 54 and 63 of 2 
A: 3 Viet. c. 47 (Metropolitan Police Act), it was 
necessary to prove the offence to have been com- 
mitted within view of the constable. Simmons 
V. ILUengen, 2 0. B. 524 ; 15 L. J., 0. P. 102 ; 
10 Jur. 224. 

A police constalile of the city of London has 
no power under 2 k 3 Vbet. c. xeiv., to take a 
person into custody ivithout a wairant, merely on 
suspicion that he has committed a misdemeanour. 
Bowditoh V. Balehin, 5 Ex. 378 ; 10 L. J., Ex. 
337. 

A constable at common law, is not justified in 
imprisoning a peison m the belief that he has 
committed a misdemeanour. Mr t fin v. Cohn an, 

4 H. & N. 265 ; 28 L. J., Ex. 134.' 


For what Offences,] — Using loud words in 

the street, though disorderly, is not an offence 
for which a party should be taken into custody. 
Ilardg v. ^lurphy, 1 Esp. 294. 

If a party is tinning towards the wall in a 
street on^ a partimilar occasion, a watchman is 
not justified in collaimg him to prevent him so 
doing. Booth v. Ilanleg, 2 Car. & P. 288. 

If a constable is preventing a breach of the 
peace, and any })erson stands in ins way to hinder 
him from so doing, the constable is justified 
in taking such person into custody, but not in 
giving him a blow. Xcry v. Bdtvards, 1 Car. k 
P. 40. 

Watchmen may imprison any person who 
encourages prisoners in their custody to resist, 
)Wtite V. Bdmnnds, 1 Peake, 89. 

A charge of an attempt to shoot may justify a 
policeman in arresting. Osborn v. Teiteh, 1 
k E. 317. 

A person is justified in giving in charge, and a 
constable in ai resting without warrant, a party 
who has been guilty of a breach of the peace, if 
there are reasonable grounds for apprehending 
its continuance or immediate renewal, but not 
otherwise. Baynes v, Bnaoster, 2 Q. B, 375 ; 1 
G. & D. 669; 11 L. J., M. C, 5 ; 6 Jur. 392. 
S. P., Timothy v, Simmon, 1 C. M. & E. 757 ; 5 
Tyr. 244 ; 6 Car. k P. 499 ; 4 L. J., M. C. 73. 

A. went to a house at night, demanding to see 
the servant. He was told to depart, and would 
not. A constable was sent for, and A. went from 
the house to the garden. When the constable 
arrived, A. said that if a light appeared at the 
windows he would break them ; upon which the 
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coQstable took him into custody: — Held, that 
the constable was not justified in so doing. Ilex 
'v. Mr Ight, 4 Oar. & F. 387, Bqq Jordan v. Glh- 
7;£>rz, 8 L. T. 391. 

— - In Case of Felony or Suspscted Felony.] 

—A peace-officer may justify an arrest on a 
reasonable charge of felony without a warrant, 
although it should afterwards appear that no 
felony had been committed ; but a private 
individual cannot. Samuel v. Payne., 1 Doug. 
359. 

Semble, that a constable would be justified in 
arresting without a warrant a fugitive from a 
foreign country on reasonable grounds of sus-, 
picion that he has committed a crime which 
would be a felony if committed in the United 
Kingdom — per Brett, L.J. Iteg. v. Weil, 53 

L. J., M. 0. 74 ; 9 Q. B. D. 701 47 L. T. 630 ;■ 

31 W. E. 60 ; 15 Cox, 0. C. 189— G. A. 

A constable is not justified in shooting at a 
man whom he had seen stealing wmod growing 
in a copse (which, if a first offence, is only a 
misdemeanour), although the constable has no 
means of arresting the man without firing, and 
although the stealing the wood in the particular 
instance amounted to felony, by reason of the 
man having been previously convicted several 
times for similar offences under 7 & 8 Geo. 4, 
c. 29, s. 39, these convictions being unknown to 
the constable at the time. Beg, v. Dadmn, T. k 

M. 385 ; 2 Den. C. 0. 35 ; 3 Car. & K. 148 ; 20 
L. J., M. C. 57 ; 14 Jur. 1051 ; 4 Cox, C. C; 
360. 

A constable having reasonable cause to suspect 
a person of felony may arrest him, though it 
appears no felony was committed. Beckicith v. 
Philhj, 6 B. & t'. 35 ; 9 D. & E. 487 ; 5 L. J. 
(O.S.) M. 0. 132. Ilohhs Y. Branscomi^ 3 Camp. 
420. 

A constable is j ustifled in apprehending a per- 
son charged on suspicion of felony, if he has 
reasonable or probable cause to believe that the 
party charged is the felon. Bavh v. Bussell, 

2 M. k P. 590 ; 5 Bing. 354 ; 7 L. J. (O.S.) M. C. 
52 ; 30 E. E. 637. 

If a reasonable charge of felony is made against 
a person who is given in charge to a constable, 
the constable is bound to take him, and he will 
be justified in so doing, although the charge may 
turn out to be unfounded. Cowles v. Bunhar, 2 
Gar, & P. 565 ; M. & M. 37. 

Watchmen and beadles have authority at 
common law to arrest and detain in prison, for 
examination, persons walking tbe streets at night 
whom there is reasonable ground to suspect of 
felony, although there is no proof of a felony 
having been committed. Lawrence v. Hedger, 

3 Taunt. 14 ; 12 E. E. 57] . 

A constable is not justified in arresting a 
supposed offender for felony without a warrant 
at the instigation of a third party, unless there 
exists a reasonable charge and suspicion. Hogq 
V. Ward, 3 H. & N. 417 ; 27 L. J., Ex. 443 ; 4 
Tur. (3sr,s.) 885 ; 6 W. E. 595. See Staiqht v. 
Gee, 2 Stark. 445. 

A woman died after a very short illness : 
rumours were generally in circulation in the 
ueijirhbourhood where she lisr] lived thst Viat 



charged him :--Held, that, if the jury was of 
opinion that the constable had reasonable ground 
of suspicion to jiistify the apprehension, an action 
could not be maintained for the arrest. JMchoL 
son Y, Ilardwlcli, 0 Gar. &. P. 495. 

Crime committed on High Seas.]— Where 

the crew of a Dutch ship had mastei'ed the vessel 
and run away with her, and ])roiight her into 
Deal, it was held that they might be seized and 
sent back to Holland. Jlure v. Kay, 4 Taunt. 
43. 

Assault on Constable in Execution of Duty,] 
— See ante, col. 1467. 

Charge to Constable— Contents.]— A charge to 
a constable, on taking a person into custody, 
that he has a forged note in his possession, need 
not contain the same accurate descrijition of the 
offence as an indictment. Be.r v. Ford, il. A 
E. 329. 

On whose Information.] — A constable is not 
justified in apprehending a person as a receiver 
of stolen good.s on the mere assertion of the 
principal felon. Isaacs v. Brand, 2 Stark. 167 ; 
19 E. E. 695. 

Duty of Constable on Arresting Person.]— 

A constable arresting one on suspicion of 
« felony, is bound to take liiiii befoi'e a magistrate 
as soon as he reasonably can, and he cannot 
justify detaining him three days without going 
before a magistrate in order that evidence may 
be collected in support of the prosecution. 
Wriqht v. Court 6 D. & E, 623 ; 4 B. A C. 596 ; 

4 L.J. (O.S.) K. B. 17 ; 28 E. E. 418. 

A constable has no right to charge a prisoner 
with an offence in respect of which he is not in , 
possession of a warrant. Beq, v. Male, 17 Cox, . 
C. C. 689. 

— —Eight of SearchiiLg.] — The right of' 
searching persons in custody must depend on the 
circumstances ; the mere fact that a person is 
drunk and disorderly will not justify a constable 
searching his person although he may have re- 
ceived general orders to search all persons in. 
custody ; but a person may so conduct himself by 
reason of violent language or conduct, that ft 
may be prudent and right to search him as . 
well for his own protection as for those in- 
trusted with the duty. Leigh v. Ctde, 6 Cox, C. , 
C. 329. 

Eight of Handcuffing.]— The right of ’ 

handcuffing persons in custody must depend on 
the circumstances, e.g. the nature of the charge, 
and the conduct and temper of the person in; 
custody. Xo general rule will justify a constable 
in handcuffing a person in custody for a mis- • 
demeanour to a felon and walking them together 
thiough the streets. Ih. 

A constable having taken a prisoner on sus- 
picion of felony, has no right to handcuff him, 
except he has attempted to escape, or except it 
is necessary in order to prevent his escaiiing. 
Wright Y, Ctnfrt, 6 D. A E. 623 ; 4 B. AO. 596^: 

Handcuffing a prisoner is only justifiable when , 
reasonable necessity for doing it exists, and if it 
be resorted to in the absence of such necessity, 
the party so treated has a right of action for • 
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the city of Worcester, Worcester is a borough i 
having a separate commission of the peace with i 
exclusive jurisdiction, and a separate police force. 

C. was not pursued from the county, but found 
in the city : — Held, that the conviction was 
wrong, as the constables were not acting in the 
execution of their duty in so executing such 
warrant. Beg, v. Cuwpfoti^ 49 L. J., M. C. 41 ; 

5 Q. B. D. 341 ; 42 L. T. 543 ; 28 W. R. 539 ; 44 
J. P. 489. 

Executing on a Sunday.] — The exception, in 
29 Car. 2,c. 7, s. 6, that process may be executed 
on the Lord’s day, in cases of treason, felony, or 
breach of the peace, extends to all indictable 
offences, and is not restricted to treason and 
felony, and such misdemeanours as involve an 
actual breach of the peace. Maiolins v. Ellis., 16 
M. & W. 172 ; 16 L. J., Ex. 5 ; 10 Jur. 1039 ; 2 
Cox, C. C. 96. 

3. Bench Warrants. 

When Granted.] — Bench warrants should not 
be granteil unless it is necessary that the party 
charged should be at once taken into custody. 
Beg. V. Wkittaher, 2 F. F. 1. 

The court will not issue a bench warrant to 
bring up a witness, although it is sworn that he 
is keeping out of the way collusively, and that 
his evidence is so material to the prosecution 
that the case cannot go on without him, but will 
postpone the trial to allow the witness’s recog- 
nisances to be estreated on his non-appearance 
when called. Beg. v. Crawford, 6 Cox, C. C. 
481. 

How Obtained.] — A prosecutor of an indict- 
ment for misdemeanour may obtain the usual 
crown office certificate of his bill having been 
found, for the purpose of taking out a judge’s 
warrant against the defendant, without obtaining 
an office copy of the indictment. Bex v. Bed- 
fern, 2 A. & E. 387 ; 4 N. A M. 198. 

Form of.] — A warrant of a judge of the Queen’s 
Bench issued, directed to the governor of a gaol, 
constables, &c., directing them to apprehend and 
take a party against whom a bill for a misde- 
meanour had been found at quarter sessions, and 
him safely keep, to the end that he may become 
bound and find sufficient sureties to answer the 
indictment, and be further dealt with according 
to law, IS a bad warrant, for not directing that 
the party should be brought before some^judge 
or justice to be bound. Beg. v. Bownen, 7 Q. B. 
281 ; 15 L. J., M. C. 29 ; 9 Jur. 1073. 


4. Conveying Prisoner to Prison. 

Expenses of, by whom Paid.]— A metropolitan 
police magistrate, having summarily convicted 
an offender and adjudged her to be imprisoned, 
made out a warrant for her commitment; in 
obedience to which warrant the plaintiff, a police 
constable, duly conveyed her toprisoij. By reason 
of such conveyance the plaintiff incurred certain 
expenses which the prisoner had no means to 
defray. The magistrate subsequently made an 
order under 27 Geo. 2,c. 3, directed to the defen- 
dant, ordering him to pay to the plaintiff the 
alnonnt of such expenses. The defendant refused 
to feomply with the order, on the ground that the 
h^billty to pay the expenses of con vey ing prisoners ‘ 


to prison had been transferred from the county 
to the Secretary of State by s. 4 of the Prisons 
Act, 1877, which provides, that “ After the com- 
mencement of the act all expenses incurred in 
respect of the maintenance of prisons to which 
the act applies and of the prisoners therein shall 
be defrayed out of moneys provided by parlia- 
ment.” A rimilar question arose with regard to 
the expenses of conveying from the police 
court to the prison a man committed to his 
trial for felony Held, that the expenses of con- 
veying prisoners to prison were by s. 4. trans- 
ferred to the Secretary of State, and that the 
word “therein” in that section pointed to the 
class of prisoners to whose maintenance the act 
was intended to apply, not to the period of time 
from which the liability for such maintenance 
was to coniinence. Mullins v. rrey ( Treasu rcr), 
51 L. J., Q. B. 145 ; 7 App. Oas. 1 ; 45 L. T. 625 ; 
30 W. R. 157 ; 15 Cox, C. C. 9 ; 46 J. P, 276— 
H. L. (E.) 

The expenses incurred by a metropolitan police 
constable in the conveyance under warrants, of 
persons charged with offence^ within or without 
the metro]K)litan police district are to be ilis- 
charged out of the county rate, whetlier the 
warrants are umler the hands of justices of tliQ 
peace for the county or for the metro])olitan 
district, and whether the warrants are directed to 
the parish constable or a police constable; but 
not if such warrant is addressed to the keepers 
of the gaol. Lererick v. Mercer, 14 Q. B. 759 ; 
22 L. J., M. C. 81 ; 1 W. R. 180. 


XIII. SEARCH WARRANTS. 

When Granted.]— A positive oath that a felony 
is actually committed is not necessary to justify 
a magistrate in granting his warrant to search 
the premises and apprehend the jjerson of a party 
suspected of felony. Elsee v. tiniith, 1 B. R. 
97 ; 2 Chit. 304 ; 24 R. R. 639. 

Mandamus to Justice.] — Mandamus does not 
lie to compel a justice who had signed a search 
warrant to produce the informations upon which 
it was issued. Beg. v. Browne, 4 Cox, C. C. 1. 

Other Goods taken away — Trespass.] — Where 
a constable, having a warrant to search for 
certain specific goods alleged to have been stolen, 
found and took away those goods, and certain 
others also supposed to have been stolen, but 
which were not mentioned in the warrant, and 
were not likely to be of use in substantiating the 
charge of stealing the goods mentioned in the 
warrant : — Held, that the constable was liable to 
an action of trespass. Crozier v. Cnndt/, 6 B. & 
C. 232 ; 9 D. & R. 224 ; 5 L. J. (O.S.) M. C. 50 ; 
30 R. R. 811. 

Right of Officers to Possession of Warrant] — 

Excise officers went with a search warrant, and, 
at the desire of the party gave it him to peruse, 
when he refused to return it : — Held, that they 
had a right to take it from him, and even to 
coerce his person to obtain the possession of it, 
provided they nsed no more violence than was 
necessary. Bex v. Mltton, 3 Car. k P. 31 ; M. 
& M. 107. 

How Executed.] — ^As to the proper fiaPdeof 
executing search warrants, see Mfhikk v. 0^ 
rington, 19 St Tr. 1067, ^ ^ ^ 
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XIV. AETICLES OE THE PEACE. 

1. Generally, 1929, 

2. Justices, 1932. 

1. Generally. 

"Wliere ExMbited.] — Articles of the peace 
ought to be exhibited in the neighbourhood, that 
the security may be given there. Rex v. Waite, 

2 Burr. 780 ; 2 Ld. Ken. 511. 

Controverting Pacts Deposed to.]~-Where a 

person exhibits articles of the peace, and swears 
that her life is in danger, the truth of the facts 
cannot be controverted. (^Lord) Case, 

13 East, 172, n. ; 1 Term Eep. 697 ; 12 E. E. 
317. 

^ The facts stated in the articles are to be con- 
sidered as true till the contrary appears upon a 
proper prosecution. Ih. 

Aflidavits are not admissible for the purpose of 
suppljdiig facts said to have been suppressed by 
the complainant, as the contentb of a correspond- 
ence alluded to in the articles. Xor is it an 
objection to the articles that such correspondence 
is not set out, if it does not contain any part of 
the menace relied upon. Reg. v. 2Xallinsim, 16 
Q. B.367; 15 Jur. 746. 

On habeas corpus bringing up a party com- 
mitted by justices for not finding sureties of the 
peace, the court will not hear affidavits contro- 
verting facts alleged in the articles of the peace. 
Reg. V. JDujm, 12 A. A: E. r)99 ; 4 P. & D. 415 ; 

1 Arn. & H. 21 ; 5 Jur. 721. S. P., Reg. v. tSta7i- 
Tmpe, 12 A. & E. 620, n. 

One against wdioni articles of the peace are 
exhibited, is not entitled to read affidavits on his 
behalf, in contradiction of the facts sworn to 
against him in such articles. Rex v. Rohertg, 
13 East, 171 ; 12 E. E. 315. 

In what Sense Words Used.] — A party gave 
information on oath befoie a magistrate, that 
from certain language used towards him, he was 
in bodily fear from another, and the magistrate, 
upon hearing the complaint, retpiired the latter 
to enter into recognisances to keep the peace. 
On motion to discharge the recognisances, on the 
ground that the language was used in a meta- 
phorical sense only, the court lefuscd to inter- 
fere, because it was for the magistrate to judge 
in what sense the language was used. Rex v. 
Tmjarthen, 5 B. Ad. 678 ; 2 N. k: M. 379. 

What Sufficient Grounds.] — II. had written a 
letter to a young latly, a relative of T. : T. after- 
w'ards, in consequence of his writing the letters, 
violently assaulted H., and said, ‘‘If you write 
again, 1 will flog you within an inch of your 
life.” On a subsequent occasion, T. meeting H., 
said to him, “ Eemember what I said to you ; I 
am determined to put a stop to your proceedings.” 
The court permitted H. to exhibit articles of the 
peace against T. Muhe, Ex ])arte, 21 L. J., M. 
0 . 21 . 

It is sufficient ground for articles of the peace 
that the complainant has been accustomed to go 
to a pai'ticular place, rightfully, as he alleges, 
for the transaction of business, and has been 
threatened with violence if he goes there again. 
Reg. V. MaUmso7i, 16 Q. B, 367 ; 15 Jur. 746. 

If it appears on oath to the satisfaction of the 
justices that the complainant has been threatened, 
it is their duty to require recognisances to be 


entered into to keep the peace. Eort v. Kutton, 

45 L, J., M. C. 95 ; 33 L. T. 730. 

There ought to be a reasonable foundation on 
the face of the articles, to induce a fear of per- 
sonal danger, before the court will require sureties 
of the peace. Vane^s QLord) Case, 13 East, 
172, n. J 1 Term Eep. 697 ; 12 E. E. 317. 

Form of Eecognisance.] — A recognisance, in 
I the margin of wffiich there was the name of the 
! county of W., w^as stated to have been taken 
j before “ J. T., Esq., one of the justices for the 
; county of W.” Held, that it sufficiently ap- 
i peared, that the recognisance had been taken in 
the county for w’hich J. T. was a justice. Reg. v. 
Ifodgso7i, Dears. C. C. 14 ; 7 Ex. 915 ; 21 L. J., 

M. C. 181. 

Eequiring Bail.] — Upon articles of the peace 
exhibited, the court has power of requiring bail 
for such a length of time as they think necessary 
for the preservation of the peace, and are not 
confined to a twelvemonth. Rex v. Rowes, 1 
Term Eep. 696 ; 1 E. E. 363. 

Staying Process.] —Where articles of the peace 
appeared malicious and untrue, the court stayed 
process on them, and committed the exhibitant 
for perjury. Rex v. Pa7'neU, 2 Burr. 806. 

Scire facias.] — ^A writ of scire facias upon a 
recognisance of the peace describing the justices 
by the initial letters of their Christian names is 
good. Reg. v. Rale, 5 Cox, 0. C. 171. 

Surety — ^Who may he.] — A person who has 
been convicted of a crime by which he has be- 
come infamous cannot be a surety for one charged 
or suspected of an indictable offence. Rex v. 
Edwards, 4 Term Eep. 440 ; 2 E. E. 427. 

Jurisdiction of Court.] — ^The court cannot in- 
terfere to reduce the amount of security which 
the magistrates require a party to give for the 
preservation of the peace. Rex v. Holloway, 2 
D. P. C. 523. 

The court will, if it sees ground, require sureties 
of the peace, although justices have refused to do 
so on the same com})laint. Reg. v. Mallbison, 16 
Q. B. 367 ; 15 Jur. 746. 

Power of Judge at Trial.] — In all cases of 
misdemeanour punishable by imprisonment, the 
Queen’s Bench, and, therefore, the judge at the 
trial, has power to adjudge that the defendant 
give security to keep the peace for a certain time, 
and that he be kept in prison until such security 
be given. Dunn v. Reg., 12 Q. B. 1026; IS 
L. J., M. C. 41 ; 13 Jur. 233 ; 3 Cox, C. C. 205 
—Ex. Ch. 

' Sureties — When taken — Sunday.] — If a per- 

: son is required to give sureties for good behaviour 
. or to be imprisoned in default, the taking sure- 
ties and committal on default are judicial acts, 

J and are therefore \ ( id if done on Sunday. Reg. 

) V. Rainsdy, 16 W. E. 191. 

[ Ho Period fixed for Entering into Be- 

. cognisances.] — Qusere, whether a judgment which 
directs that each of several defeinlants shall enter 
3 into recognisances to keep the peace for the space 
. ^of seven years next ensuing the acknowledgment 
3 "thereof, is good, as no period is fixed for entering 
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into the recognisances 0 Conndl v Beg , 11 Cl 
& F 155 , 9 Jur 25 1 Cox, C C 413 

Detaining Prisoner after Acq[nittal ] — If, 

aftei the grand 31117 is dischaiged a pri'^oner 
chaiged with malicionslj shooting is acquitted, 
the judge will not older him to he detained 
while articles of the ptace against him aie pie- 
pared Bex V Solt, 7 Car cC P 518 

Attachment ] — The coiiit gi anted an attach 
inent upon ai tides of the peace where the thieat 
of fuitnei vnlence wa^ conditional on the ex 
hibitant wiit ng again to i mcmhei of the de 
tendant s famih althou-,h it did not appear that 
the exhibitant hid wiitten again or was undei 
any necessity of doing ^0 Jug ^ BllnnaeJu 
2 L M 6. P 401 

Certiorari — Applicant not in Custody ] — 
Wheit a ptei had betn aiitstel bj a waiiant of 
two justices and bounl b} lecoj^nisances with 
two suietie^ to keep the \ tace the court lefu^el 
an ajiplication fn a ceitniaii to hung np the 
1 ecognisances (rn the giwmd of the justices 
having no juiisdiction) as the apilicant was not 
in custody and in the event of it^. being neces- , 
saij to enfoice the 1 ecognisances their v alidity 
could he tiled in anothei wav Giifoid (^Litd ')^ ' 
Brjjvte 1 New btss Ca's 4)0 

Power to Examine Allegations in Arti- 
cles ] — lliekouit if Queens Bench has autho 
iity to examine the alle-,itions contained m 
articles of the peace when the} aie bi ought up 
by certioiaii, and to quash the articles if no 
feufficieiit offence is alleged ta justify the justice& 
in oideiiiig the dcfemlant ti give suieties of the 
peace Btg v Binui 12 V ^ E 509 , 4 P D 
415 , 1 Ain AH 21 , 5 Jui 721 

Uj, on a ceitioiaii to bring up o^deis made by 
justices lequnmg peisons to find suieties to keep 
the peace the Queen s Bench Dn ision has juris 
diction to examine the e^ idence given before the 
justices and to quash the oideis if the evidence 
IS not sutficieiit to sustun them Beg v Zon 
dondenyJJ 2b L B Ii 440 

Application to Discharge ]— "VI heie articles of 
the I eace Iiav e been hit I and an attachment 
issued for the pin pose ct bunging in the defen- 
dant to find suieties the couit will not enieitam 
an application to dischaige the aiticle^ and to 
a-waid costs under 21 Jac 1 c 8, s 2 on the 
giound of alleged insufiiciency of the articles, 
though notice ot such apj^lication has been given 
to the prosecutor Beg v IMImsin, 16 Q B 
367, 15 Jui 746 S P Beg v T 

311 

A party, against whom articles of the peace 
have been exhibited in the court, cannot call 
upon the prosecutoi to «!hovv cause why the 
articles should not be discharged 

Articles Exhibited on Oath— Proof] — Where 
articles of the peace were leturned by certioian, 
and affidavits made by others than the exhibitant 
weie subjoined on the same parchment, and the 
Whole ended with the following jurat — ‘ swoin 
by the several deponents ’ Ac —Held, that it 
sufficiently appeared that the articles had been 
exhibited on oath Meg y J)m% 12 A & E 
599 , 4 P & 1) 415 , 1 Am & H 21 , 5 Jur 
721. 


2 Justices 


Jurisdiction, whence Derived ] — The powei of 
justices to require sureties to keep the peace is 
derived fiom the commission of the peace, and it 
is confined ti cases w heie a paity makes it appe 11 
to the justice a, that he goes in fear and in danger 
of peisonal violence from another, by icison of 
threats em| lo} ed by him or bv reason of looks, 
ge-'tures and conduct but the paity apphiiig 
for piotection must himself diaw the infutnce 
that he IS in fear of personal violence Btg v 
Bnnn 1 Ain A H 21 , 12 A A E 59q , 4 I A 
D 41 ) 5 Jui 721 

■VMieie a |ii/e fight is e\]>ccted the magis 
tiate-. eauglit to cause the intended comb it nits to 
be bioi ght be foie them ind compel them to 
entei into ^cc unties to keep the pc ice till the 
assize^ r sc^slons ami if they icfusc to entci 
into such seeuiities to commit them B^ i \ 
Bill n/Itam 2 Cai A P 2-^4 , H R li 065 

Length of Time ] — A justice of the | eaee is not 
autboiisel ta leijuiie a paity to find suieties to 
keep the i tice f n an unlimited time P/ uJtft 
V Giatf i 2 \ew be'>s las 429, 8 Q B B 21 
15 L J 51 I 145 10 Jill 5(>b 

Commitment— Mention of Sum ]— It is m t 
iiecessiiv that a cnnin tment toi w iiit of suietas 
should nienti n the sum in which the paitv aii<l 
his suieties 11 e to be bound Ib 

— — Reiusing to enter into Recognisances — 
Ai ticle> I f the pe ice w ei e exhibited ag nnst V it 
the ejuaitei sessions of the cjiinty ct H and he 
was bv that ccuit ordeied to entei into iccigm- 
«:ances hefoie one 01 mere justices of H to keep 
the peace fji six calendai months thence eiisu ng 
Lndei the w iirant of two justices of H , A was 
hiought btfeie two justices of the same count} 
to show cause why he should not entei into the 
lecognisince and he then lefused to do '*0 w liii e 
upon the justices last ment oned committed him 
to the couiitv gaol foi the then lesidue of six 
calendai mintls fioni the date cf the oidti ot 
quaitei ns, unless by. should m the mean 
time entei into the lecognisince — Held that 
the justices had no powci to cornimt ind tint 
the pu^onei vvas entitled to be dischaigtd on 
babe & ccipus AZitim cr 4sif(;q In 1 Eew 
bess Cis ibl , 7 Q B 1G9 , 14 L J , M 0 99 , 
9 Jur 727 

A justice of the peace may commit to the 
hou^e of collection under 6 '^Geo 1, c 19 s 2, 
fox want of suieties to keep the peace Adan 
In 7 6 and JS( paite, 1 Eew Sess Cis 73 , 12 M 
A \\ 45 j 13 L J , M C 52 8 Jur 293 

In a wainnt of commitment for want of 
suieties to keep the peace, in consequence of 
having used language thieitenmg bodily harm 
to an mdnidual, it is not necessary that the 
vi arrant should show the natuie of the bodily 
harm threatened, or when the language was 
used Ib 

A wainnt of commitment, in substance stated, 
that whereas the plamtiffi had been brought 
before the defendant (who was a justicse), charged 
on the oath of 1 P with having written on the 
pavement m a lane the offensive words refiectang 
on the chaiacter of R T W , “ Donkey Wat% the 
railway jackass , ” and it having been stated to 
the defendant on the oath of P that the 
tinned wiitmg for some tame 
Words was calculated to ptodtioe% W 
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peace, and T P prayed that the plaintiff might 
be required to find sureties to keep the peace 
he, the defendant oidered and adjudged that 
the plaintiff should enter into his own recog- 
nisances in 201 , with two siifticient smeties in 
15Z eich, to keep the peace foi three calendar 
months ihe wan int state 1 that the xilaintiff 
hid icfiised to cutei into buch iccognisance and 
finil such suieties nul eommanded that the 
}»laintiff should be conveyed to piison and theie | 
kept fn the space of t hi ee months unless the 
plaintiff in the meantime cnteied into such 
recognisance \nth such suieties tins waiiint^ 
was afteiwaidb quashed on motion and an | 
ai tion of tiespass bi tight against the defendant 
who gi anted it —Hell fiist, that the waiiant 
put in b> the plaintiff was e\ideiice of the 
iTiftnnntion lecitel m it Ilauhclt v Spa'iU, 

I El ik BI 471 22 L J , (. 67 17 Jui 7^1 

Held sec mdh th it it mubt be taken that the 

dc fen lint intended to lequiie suieties foi good 
behaMuur notwithstanding the woida suietieb 
of the peace m the wan ant II 

In Case of libels ]— Hell thirdlv, thxt 

a justice of the peace has jinisdiction to leqiuie 
suietie^foi gool beluiicui in some cises of libels 
against pii\ ite indiudnals and that fcheietoie 
the defendant ha 1 juiisdiction in the mittei out 
<1 I’ihieh the cause of action aiose, and within 

II 12 A let c 44 s 1 and consequent!} was 
not liable to an action of tiespass II) 


1 Appluation^iilien G) until 1083 

2 ippluatiofi liiiv Mude^lOSQ 
d Ot/iu Punts, 1J87 


1 Application, w^hen Geanted 

Principles on which Bail Accepted or Eefused ] 

^ — Ihe couit ill e\eicising its disci etion of ad 
niittmg a piisonei to bill will cmsidei the 
seriousness of the chaige the evidence in sup 
poit of it, and the punishment which the lav 
aw ardb for the offence Bu7 1 om f, Pi ? i and h c 
1 El A BI 1 , Deals C C H , 22 L J , 
M 0 2>, 17 Jui 184 1 W E 6 

On an application to bail a piisonei charged 
with a ciiininal offence the test to goaein tlie 
diseietion of the couit is the piobabilit} of the 
pusonei s appealing to take his tiial but, in 
applying that test the comt will not look to the 
character ox belmioui of the piisonei at am 
particular time^but will be guided by the natuie 
•iff the crime charged, the seientj of the pumsli 
ment that may be imposed and the probability 
of a conaictiou Mohtnson^ I?i ic, 2$ L J ,Q B 
286 , 2 W R 424 

The principle on which a party committed to 
take his trial tor an offence may be bailed, is 
founded on the probabihtj of his appearing to 
take his trial, and not on his supposed guilt or 
innocence but the fact of a bill having been 
found against him is mateiial m estimating that 
probability lieg v Scmfi, 9 D P C 553, 10 
L J , M C 144 , 5 Jur 700 

It IS a clear principle of law, that a person 
<jharged with a misdemeanoiii is entitled to be 
l^ailed, on producing sufficient sureties Meg v 
Miger, D & M. 875 , 4 Q B 468 , 12 L J , 
peff 0 66 , 7 Jur 216 

A magistrate has no right to reject bail, on ac- 


count of the character or political opinion^ rf 
bail, if he is satisfied of their pecuniary suf- 
ficiency Ib 

Wheie the defendants, who were members of 
an extensive organisation, weie accused of a not 
aiismg out of the agitation created by the said 
oiganisatioiijbail was refused by the local magis 
tiates — Held, that the defendants should not 
be admitted to bail consideiing first the serious 
natuie of the offence chaiged , secondly, the 
probability ot the assoeiation, of which the 
defendants weie membeis, tuinishmg them with 
funds to indemnif} the bailsmen in case of de 
fault oil the part of the defendants lieu \ 
Mutlei 14 Cox, C C 580 


Certiorari Issued to bring up Conviction J — - 

Wheic a ceitioiari had issued to bring up a con 
viction undei 4 Geo 4 c 84 f ji the pin pose of 
being quashed foi detects on the lace ot it the 
couit idmittecl the defendant w ho was in piison 
undei the conviction to bail Ar ptnti, 

4 D A L 405 , 1 B C Rep 222 , 16 L. J M C 
15 


Confession of Guilt ] — Upon an application to 
be admitted to bail by two Fienchmcn, who had 
been committed on a coionei s inquest and by a 
v\ an ant of justices foi wilful minder m a duel 
then afc Hi its stated that they had acted as 
seconds of the deceased that the duel was fan 
that the} weie ignoiant of the law of England, 
and that the pait which they took in the duel 
was not coDsideied in Fiance any legal offence 
— Held that there being a confession of guilt 
the couit w is not justified in admitting them to 
bail Ba) ) net In )c 1 El A BI 1 , Deais C C 

51 , 22 L J , M C 20 , 17 Jur 184 , 1 W R G 

Danger to Life— Delay ]--Bail lefused m a 
caseot treason felon} though the piisonei was m 
ill health and an assize and tw o commissions had 
passed without pioceeding with the tiial, the 
Clown accounting foi the delay there being no 
evidence cf danger of the piisonei s life from 
confinement oi that he was suffering from 

01 game disease Meg \ Auqli^ Ii R 2 C L 

258 

Facts showing Murder or Manslaughter ] — 
A piisoncr will not be admitted to bail on a 
chaige of manslauglitei wheic the circumstances 
waiiant the belief that the death uf the deceased 
was not puiel} accidental Pig v Stolid, 8 
W R 10 

A similar application w as made on behalf of 
two othei Fienchmen undei the same cue urn 
stances, upon the production of verified copies of 
the ilepositions befoie the coi nici and befoie the 
magistrates the piisonei's made no affidavit 
The couit lefused the application on the ground 
that the depositions contained evidence to sup- 
poit the finding of the coionei s inquest Bat 
thclimy^ In Dears C 0 60 , 1 El & BI 8 , 
22 L J , M C 25 , 17 Jur 1K4 1 W R 53 

The couit lefused to bail a prisoner, who was 
charged on a coroner s mques>t with murder, and 
against whom a bill for the same crime had been 
found by the grand jury , although his trial had 
been postponed in consequence of the absence of 
witnesses for the piosecution and it was al- 
leged, that, on the face of the depositions, as 
taken before the coroner, the charge of mu^er 
could not be sustained Mig v Andrews, 2 D. 
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& L. 10 ; 1 New Bess. Gas. 199 ; 13 L. J., M. C. 
113 ; 8 Jur. 779. 

After True Bill Eeturned.] — A judge 

will not admit a prisoner to bad after the grand 
jury lig,s returned a true bill against him for 
murder, Meg. v. Chajman. 8 Car. & P. 556. 

In Case of Accomplice.] — It is the duty of 
magistrates, in all cases, to commit an accom- 
plice,^ and not to admit him to bail, notwith- 
standing it may be intended to call the accom- 
plice as a witness on the trial. Mox v. Beard- 
more, 7 Car. & r, 497. 

After Conviction.] — A defendant, brought up 
for judgment after couuction, stands committed, 
unless the prosecutor consents to bail. Itex v. 
Waddirgtim, 1 East, 159 ; 6 E. R. 238. 

Absence of Prosecutor.] — It is mthe discretion 
of the judge to bail the prisoner or not, when his 
trial IS postponed on account of the absence of 
the piosecutor. Amm., 2 Lewin, C. 0. 260. 

When Procedendo Awarded.] — Where on error 
brought it was held that an entry by an inferior 
jurisdiction did not amount to a judgment, but 
was merely an order, the couit awarded a pro- 
cedendo to the court below commanding them to 
proceed to^ give the proper judgment, but in 
the meantime allowed the prisoner to be 
bailed. Bex y. Keriworthy, 3 1). A E. 173 : 1 
B. A C. 711. 

Acquittal not Entered.] -The bail of one ac- 
quitted of perjury will be discharged, although 
the acquittal is not entered of record. Itex 
Y. Sjoencer. 1 Wils. 315. 

On Committal by House of lords.]— -When the 
House of Lords voted the defendant guilty of a 
breach of privilege, and committed him to prison, 
the court reiused to discharge him out of cus- 
tody. Ilex v. Fhmer, 8 Term Rei). 314 ; 4 E. E. 
662. 

Commitment in Execution— What is.]— A com- 
mitment by a justice of the peace tor a time 
certain, as for fourteen days, under the Vagrant 
Act, IS a commitment in execution, and the party 
is not entitled to be bailed. Itex v. Brooke, 2 
Term Hep. 190, ’ 

In Case of Libel.] — Semble, that a magistrate 
has the power of apprehending and of requiriim 
bail of a libeller, and for want of it. of commit- 
ting liini. Butt V. Co Hunt, Gow. 84 : 21 E E 
716 See Baylocke v. Sparke, 1 El. & Bl. 471 • 
22 L. J., M. C. 67 ; 17 Jur. 731. ' 

^ Eresh Bail— Bankruptcy of One.]— Where an 
indictment for conspiracy had been removed by 
cettiorari, md the ordinary bail had been given 
but after trial and the convictiou of the defen- 
dant, and before judgment, a motion was made 
to quash the indictment for insufficiency, and 
pending such motion one of the bail became in- 
solvent, and offered a composition to his credi- 
tors ; the court refused to require the defendant 

SairrSst 1 . I. 


On Case Beservea.]~/Sfefi ante, col. 1918. 


2. Application, how Made. 

Service of Eule Nisi.] — Where neither the 
husband of a feme covert, nor her next of Idn, 
can be discovered, service of a rule nisi for bail- 
ing a prisoner on a charge of manslaughter, may 
be made on the coroner. Meg. v. Jn/iiums, 8 D. 

P. C. 301 ; 4 Jur. 654. 

Notice of Bail. ] — ^Where bills for misdemeanours 
are found under the commission of oyer and ter- 
miner at the Central Criminal Court, the defen- 
dant must give forty-eight hours’ notice of bail, 
unless the application for process is made on a 
Friday, in any case in which thei’c is reason to 
think that there is a desire to kee[> tiie party 
in custody over Sunday. Mex v. CarlUe, f> 
Car. tSc P. 628. 

Eight of Next of Kin of Deceased Person to 
be Heard.] — In a ca^e of homicide the next of 
kin of the deceased have no legal right to be 
heard on an application for bail on a charge of 
murder, but, ex gratia, the court may hear them. 
Meg. T. dleXanghte^i, 14 Cox, C. C. 576. See 
Meg. V. Mumlle,'!^. E. 3 C. L. 271. 

Increasing Bail.] — After defendant have 
been admitted to bail on a criminal charge, 
the court will not, on affidavit of aggravating 
facts, increase the bail. Mex v. Salter, 2 
Chit. 109. 

Number Eequired.]— Now it is an invariable 
rule to require four bail in cases of felony. Mex 
V. Shaw, 6 D. A R. 154. 

Eresh Bail— Motion for.] — A motion for fresh 
bail ought to be made at chambers and not 
in court. Meg. v. JoJi7mn, 1 D. A L. 132 : 7 
Jur. 1038. 

In the Country or in London.]— An attach- 
ment upon articles of the peace is bailable before 
justices of the county. Mex v. Bomaster, I W. 

Bl. 233. 

A party indicted for a misdemeanour at York, 
may put in bail in London. Mex v. Swaiie, 1 
Lewin, C. C. 19. 

Wlieie the court thinks that a prisoner ought 
to be bailed for felony, if he is unable to defray 
the expense of being brought to Westminster for 
that purpose, they will grant a rule to .show cause 
why he should not be bailed by a magistrate in 
the country. Mex v. Jones, 1 B. A Aid. 209. 

The court will not allow a defendant who is 
out of custody, to be bailed before a magistrate 
in the country; he must surrender in court, 
in Older to be bailed. Mex v. Wren, 5 B, P. 0 

In order to entitle a defendant on a charge of 
felony to be bailed before a magistrate in the 
country, it is not necessary to produce an affi- 
davit of poverty, if it appeal’s from the other 
aftidayits in the case that he is in a humble 
situation of life. Mex v. Brooker, 2 B, P, C» 

446. 

The court will grant a rule nisi for Imiling in 
the country a party charged with a felony, with* 
out the production of an affidavit of his poverty 
Meg. v. Gregory, 9 I). P. C. 129. 

In order to a party being bailed in London 
for an^ offence committed in the country, thiw i 
depositions should be removed |>y certiorarf, f 
nonce served on the cqmmitttag 
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on the prosecution. Rex v. Braith wa ite, 2 Lewin, 
C. G. 55. ’ 

Costs of notices. J — The court will not require 
a defendant indicteil for a misdemeanour to pay 
tlic costs of giving several notices of bail, before 
they allow the bail to justify. Rex v. Cliford, 

2 L. J. (0,S.) K. B. 210. ’ 

$. Othee Points. 

Duty of Magistrate.]— It is the duty of a 
magistrate to ascertain the sufficiency of the bail 
who tender themselves on behalf of an accused 
party, but he ought not to interfere in any way 
to dissuade them from becoming bound as bail. 
Ref/, y. 8aundo}\% 2 Cos:, 0. G. 249. 

— - Action against, for Refusing.] — The 

power of a magistrate to accept or refuse bail 
in cases of misdemeanour U a judicial duty, and 
an action will not he against him for rufuMiig to 
take bail in such cases without proof of express 
malice, even though the sureties tendered are 
found by the jury to have been sufficient. Lin- 
/tied Y. Fitzroif, 5 New Sess. Gas. 488 ; 13 Q. B. 
240 ; 18 L. J., M, 0. 108 ; 18 Jur. 803. 

Eecognisances — Forthwith,” Construction 
of.] — The word forthwith in a notice to a party 
charged criminally, and out on bail, to appear 
on pain of forfeiting his recognisance, means, 
“within a reasonable time from the service,’' 
and not from the date of the notice. Reg. v. 
Peiee^ 8 Moore, P. C. 203. 

To Whom Eendered.] — A recognisance 

to render to the keeper of the Queen’s prison is 
satisfied by a render to the gaol of the county in 
which the defendant was arrested. Mahmavimj 
V. Mllmr, 38 L. J., Q. B. 49 ; L. K. 4 Q. B. 149 ; 
19 L. T. 559 ; 17 W. K. 608. 

Indemnification of Bail.] — On the removal 
into the Queen’s Bench of an indictment for a 
conspiracy against the defendant, the plaintiff 
became one of his bail in 40/., the condition 
of the recognisance being, that the defendant 
should plead, and at his own costs cause the in- 
dictment to be trietl, and appear personally, and 
not depart till discharged by the court.** The 
defendant appeared, and was tried and con- 
victed ; and the costs of the prosecution not 
hiiving been paid, pursuant to 5 Will. A M, c. 
11, the recognisances were estreated, and the 
plaintiff was compelled to pay the 40/. The | 
plaintiff having brought an action for money ■ 
paid against the defendant to recover the 40/. 
Held, that as an express promise by a defendant ' 
in a misdemeanour to indemnify his bail against 
the consequences of not paying the cost of the 
prosecution would not be illegal, the law would 
imply a promise to that extent, and the plaintiff 
could therefore recover. Jems v. Orchard^ 16 
C. B. 614 ; 24 L. J., C. F. 229 ; 1 Jur. (N.S.) 936 ; 

3 W. E. 554. 

Whether Writing ^Hecessary.] — ^Wh^re 

B. promised verbally to indemnify A. agaiust all 
liability if he would become bail for the appear- 
ance of G. to answer a charge of misdemeanour, 
and A., in consequence, became bail for C., the 
agreement need not be in writing, as the promise 
is a mete promise to indemnify, and not a pro- 
mise to ansiver for the debt or default of another, 


since no debt or legal duty was owing from C. 
to A. in consequence of his having become bail. 
Cripps V. Hartnoll, 32 L. J., Q. B. 381 ; 10 Jur. 
(N.S.) 200 ; 8 L. T. 765 ; 11 W. E. 953— Ex. Ch. 

Validity of Contract.] — A contract to 

indemnify bail against the consequences of the 
non-appearance of an accused person is contrary 
to public policy, and therefore illegal. The 
defendant became bail in 100/. for the appear- 
ance of M. upon a charge of embezzlement, M. 
paid 100/. to the defen£nt to indemnify him for 
becoming bail, and then absconded Held, that 
the plaintiff, the trustee in bankruptcy of M., 
was entitled to recover that sum from the defen- 
dant ; for although the contract to indemnify 
the defendant was against public policy, yet it 
remained executory, in the absence of any evi- 
dence to show that the liability of the defendant, 
as bail, had been discharged. Wilsim v. Strug- 
nell, 50 L. J., M. 0. 145 ; 7 Q. B. D. 548 ; 45 
L. T. 218 ; 14 Cox, 0. C. 624 ; 45 J. P. 831. 

A contract is illegal, whereby a defendant in a 
criminal case, who had been ordered to find bail 
for his good behaviour during a specified period, 
deposits money with his surety upon the terms 
that the money is to be retained by the surety 
during the specified period for his own protection 
against the defendant’s default, and at the ex- 
piration of that period is to be returned. Rer- 
man v. Jeuoluier or Zexichiei\ 54 L. J., Q. B. 340 ; 
15 Q. B. D. 561 ; 53 L. T. 94 ; 33 W. E. 606 ; 49 
J. F. 502 — C. A. Ee versing, 1 Cab. & E. 364. 


XVI. COSTS. 

1. Bxpemes of Proserui ion ^ 1938.^ 

2. Rewards for Extraordimrxj Exert io?u' or 

Diligence, 1942. 

3. Costs ni other Cases, 1942. 

4. After Removal hy Certiorari, 1943. 

5. Taxation, 1949. 

6. Enforcing Payment, 1950. 

1. Expenses of Feosecution. 

In What Offences.] — On an application for 
costs under 14 A 15 Vict. c. 55, s. 3, in a case of 
assault the judge must be satisfied that the 
defendant was taken before magistrates for 
their summary decision of the case, and by them 
sent for trial at the as'^izes ; but the production 
of the summons granted by one of the magis- 
trates for the defendant to appear before such 
magistrates as should then be there, to answer 
the complaint, and be further dealt with accord- 
ing to law, is sufficient for this purpose. Reg. v. 
6ra varan, 3 Car. A K. 320 ; 6 Cox, C. C. 64. 

An indictment under 8 A 9 Viet. c. 109, which 
enacts that every person who by fraud or unlaw- 
ful device or ill practice in playing cards, shall 
win from any other person any sum of money or 
valuable thing, “ shall be deemed guilty of ob- 
taining such money or valuable thing from such 
other person by a false pretence, with intent to 
cheat or defraud such person of the same, and 
being convicted thereof, shall he punished accord- 
ingly,” is within 7 Geo. 4, c. 64, s. 23, which em- 
powers the court to order the costs of prosecu- 
tions in indictments, for knowingly and designedly 
obtaining any property by false pretences, Meg. v. 
Gardiner, 5 Cox, C. 0. 140. 

An indictment for an indecent assault and 
exposure of the person to A. with intent to incite 
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him to unnatural practices is not within 7 Geo. 4, 
•c. 64, s. 23, and therefore the prosecutor is not 
•entitled to his costs from the county. Reg. v. 

7 L. J., M. C. 92. 

The court has power to make an order under 
s. 77 of the Offences against the Person Act, 18G1, 
for the payment of the costs of the prosecution 
on an indictment for common assault, as well as 
on an indictment for assault occasioning actual 
hodily harm. Reg. y. WaLdwii^ 18 Cox, U. 0. 
873. 

In frivolous cases of felony a judge will not 
allow the prosecutor’s expenses, although he may 
be hound over to prosecute by a magistrate. Reje 
V. Powell., 1 Car, tSc P. 9(). 


Binding over to Prosecute.] — A prosecutrix 
and witnesses were bound by recognisance to 
appear against a prisoner at the assizes on a 
^charge of felony. By the advice of counsel, 
instead of an indictment for felcuiy, an indict- 
ment was pi efei red fur a misdemeanour at common 
law, on which no costs could be allowed. The 
judge made an order for the expenses of the 
attendance of the prosecutrix and witnesses. 
Meg. V. Jflutmn, 2 Car. (Jc K. 912. 

A prosecutor and his witnesses were bound by 
recognisances to prosecute and give evidence at 
the assizes. They attended there and pi ef erred 
an indictment which Wii^^ found. The prisoner 
had been by mistake discharged by pioclamation 
at an adjourned sessions which pieceded the 
assizes, and had ab'Conded. The judge allowed' 
the expenses. Re,e v. JBohey, 5 Car. F. 552. 

A party who is bound over to piosecute at a 
superior couit by a court of quarter sessions, is 
entitled to lus expenses. Ile^e v. Paine, 7 Car. «Sr 
P. 135. 

The prosecutor, in a ca^e of peijuiy, who has 
included his name in a subpoena, is entitled to 
his costs as prosecutor, though he is not bound 
over to prosecute by a magistrate, and he is not 
limited to his expenses incurred as a witness 
only. Rex v. bheenng. 7 Car. & P. 440. 

Where a prosecutor on a chaige of mi&demeanour 
is not bound over to prosecute at the as&izes, 
qujere whether the couit has any power under 7 
Geo. 4, c. 64, s. 28, to grant him Ins expenses. In 
such a case if the v itnc^ses be subpoenaed, the 
court may grant him their expenses under that 
section. Rex v. Jei/eif, 3 A. & E.41G ; 5 N. & M. 
101 . 

Under 7 Geo. 4, c. 64, s. 22, the court may, in 
case of felony, allow the costs of the prosecutor 
and witnesses, though they aie not under recog- 
nisances. Reg. V. Rutterivick, 2 M. k Bob. 196. 


Proseoution by Individual— Independent Pro- 
secution by Police.] — Where the principal per- 
son interested in prosecuting a prisoner is desirous 
of conducting the prosecution, he is entitled tt) do 
so, and to he allowed the costs of the prosecution. 
In a case of aggravated assault by a prisoner on 
hib wife, the wife retained a solicitor to prosecute 
her husband. In pursuance of this retainer, the 
solicitor prepared and delivered a bri<*f to counsel 
at the assizes with instructions to eunduct the 
prosecution. A constable of the county had been 
bound over by recognisances to prosecute, and 
the clerk to the magistrates, as was the usual cus- 
tom, prepared and delivered a brief tn counsel to 
prosecute .-—Held, that the conduct the prose- 
cution should not be taken out of the hands of 
the person principally interested if that person 
wished to undertake it. Reg. v. Yates (7 Cox, 
C. C, 861), distinguished. Reg. v. Ruslieii, 16 
Cox, C. 0. 867; 52 J. P. 186. 

In a case of manslaughter the father of the 
deceased retained a -olicitor to prosecute. A 
constable had been bound over to prosecute and 
two biiefs had been delivered, one by the solicitor, 
the other by the police' — Held, that the court 
could not Older that the solicitor "htmld be 
allowed the cos s of ]ireparing his brief under 7 
Geo. 4, c. 64, s. 22. Ria. v. Yates, 7 Cox, C. C. 
361. 


Plea of Guilty — No Judgment.] — Wliere to an 
indictment at the assizes fora misdemeanour the 
defendants consented to plead guilty, upon an 
understanding that they were not to be brought 
up for judgment, and no stipulation or agreement 
having been then expressly made by the prosecu- 
tor for the payment of his costs : — Held, that he 
was not afterwards entitled to a rule on the 
crown side to have liis costs taxed. Rex v. 
Raicson, 4 D. & R. 124 ; 2 B. & C. 59&. 


Bemoval by Certiorari.]— Where an indict- 
ment on 7 & 8 Geo. 4, c. 80, s. 16, is removed by 
certiorari into the Ring’s Bench, and is tried on 
-a record issuing out of that court, the expenses 
•of prosecution cannot be allowed under 7 Geo. 4, 
64, s. 22. Bex v. Kelsey, 2 D. P. C. 481. 


Liability of Director of Public Prosecutions.] 

— A prosecutor entered into recognisances to 
carry on a prosecution for alleged conspiracy at 
the Central Criminal Court, but gave no .security 
for costs. A true bill having been foinui, the 
Diiector of Public Prosecutions undertook the 
case, and upon the tiial of the indictment, the 
persons accused were acquitted : — Held, that as 
the original prosecutor had given no security for 
costs, the Director of Public Prosecutions was not, 
upon the true construction of s. 7 of 42 & 43 Viet, 
c. 22, liable to pay the co^ts of the accused per- 
sons. SMhs V. JDirector of Public Pnmeutiom, 
59 L. J., Q. B. 201 ; 24 Q. B. D. 557 ; 62 L. T. 
399 ; 38 W. R. 607 ; 17 Cox, 0. C. 1 ; 55 J. P. 
69. 


Prosecution at Expense of County.]— Where 
the clerk of the peace, authorised to prosecute at 
the expense of the county, had not prosecuted, 
the expenses of prosecution were not allowed. 
Reg. V. Cooli, 1 F. k F. 389. 

Justices of the peace at the quarter sessions 
have no authority to order the costs of a prose- 
•cution for a misdemeanour, carried on under the 
4irection of magistrates, to he allowed out of the 
rates. Rex t. W. R. Yorkshire, 7 Term 
:Eef.?77. 


Mandamus to enforce Payment]— On a con- 
viction of forgery, the trial taking place in the 
county of S., but the material acts appearing to 
have been done partly in the county of D., and 
partly in the borough of 0., in the county of B., 
which borough had its own rate in the nature of 
a county rate, the judge of assize made an order 
upon the borough treasurer, under 7 Geo. 4, c. 
64, s. 25, for payment of the prosecutoris costs. 
I he order was not disputed during the assizes. 
The borough afterwards contesting it, and a 
mandamus being moved for Held, that Ube 
judge’s order was conclusive, and that a inahda« 
mus might issue to enforce the payment, 

V. Omhify (Tremwmr'), or t. 

Q.B.239j 17L.J., Q.B. ' 

The mitire orderi of a court to pay' 
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the prosecution under 7 Geo. 4, c. 64, s. 26, must 
be served ou the couiitj treasure]', and therefore 
where the onler made was to pay an aggregate 
sum, the details being annexed, the treasurer is 
justified ill refusing to pay if the details are torn 
of. V. 2 C. C. 171 : 9 Car. & P. 

401. 

What Sums iueluded in Costs.]— On a trial 
for manslaughter a surgeon will only be allowed 
for his attimdanco at the trial and not for his fee 
for opening the body by onler of the coroner. 

V. TiUflor, Cur. c'c. P. 301. 

The judge on a trial for murder has no power 
to allow the ^‘Xpen^es of the witnesses for their 
attendance at the coroner’s iiioue^t. Hex v. Jfm*, 
7) Car. P. 302. 

Where the evidence of an iiif.int witness is 
necessary to snp|)ort a prosecution, such infant 
witness should he subp(euae<l to appear and give 
evidence at the tiiai, an.l the costs of such 
subptena should be allowed. ijVv/, v. SjiiiJt, 17 
Cox, C. C. 601. 

The ('oiirt has n > power to make an order on 
the trea^^urer ^for the interlocutory costs of a 
prosecution, and will not make any till the trial 
has actually taken idace. You/oj, In re, 2 Cox, 
0. C. 2s0. > 

The court has no power to order pavment, as 
part of the expense'^ of a prosecution, of the costs 
incurred by the warders of Millhank prison, in 
bringing down to Wells a prisoner in custody at 
MJIlhank, as an escajied convict, to be tried at 
W ells, tui a (‘barge of larceny from the person, 
ifc//. V. Jf}/fer\ S Cox, C. C. 350. 

Under the words, “in otherwise carrying on 
such jiiosecution,” in 7 (too. 4, c. 64, s. 22, extra 
expemc' which ha‘d been incurred in getting up 
a piosecutnci, oidered to be icimbursecL i?c<r v. 
Lewen, 2 Lew in, C. C. 161. 

On Postponement of Trial.] — Upon the post- 
ponement (.tf a tiial for the lecovecv of a witness 
wlio Is ill, the plo^ecutur may then be alioaved 
the costs of the prosecution inemred up to the 
date of the postponement. Mea. v. ]r(!/.s‘£m, 12 
Cox, C. th 622, 

If the trial of an indictment for felony is 
postponed at the instance of the prisoner on 
account of the illneSs of a witness, the prisoner 
is never re(piired to pay the costs of the pro- 
secutor. Ih'x V. Hunter, 3 C. ck P. 591. 

Where the trial of a ca^e of felony is post- 
poned, tlie ciairt w’lll not make any order for the 
expenses till after the trial has actually taken 
place. Ih, 

Treasury Prosecution — Local Solicitors— Lia- 
bility to Account.] — When local solicitors are 
letained by the treasury, to conduct prosecutions 
on their behalf, such local solicitors are agents 
fur the treasury, and are therefore bound to 
account to the tiea&ury for any sums of money 
received in respect of costs, and to pay over to 
the treasury the difference between the sums so 
receive i as costs anil the sum allow’ed them on 
taxation. Parkinson, In re, 56 L. T. 715. 

Order on Prisoner — Bankruptcy after Appre- 
hension.] — After a conviction for felony an 
«order was made under s. 3 of 33 & 34 Viet. c. 23, 
ior the payment of the costs of the prosecution 
out of the moneys found on the prisoner at the 
time of his appreliension : — Held, that the order 
though the prisoner had been adjudi- 


cated a bankrupt between the date of his appre- 
hension and tuat of his conviction. Reg. y. 
Roberts, 43 L, J., M. 0. 17 ; L. R. 9 Q. B, 77 ; 

29 L. T. 674 ; 22 W. R. 60 ; 12 Cox, C. C. 574. 

2. Eewaeds for Extraordinary Exertions 
OB Diligence. 

When Granted.] — On an indictment for an 
attempt to murder by suffocating, the allowance 
of extra expenses for apprehending the prisoner 
is within the spirit and intention of the 7 Geo. 4, 
c. 64, s. 2S, though not within the words. 
Rex y. Purhin. 2 Lewin, C. C. 163. 

Stealing fiom the peison is not within 7 Geo. 4, 
c. 64, s. 23. so as to enable the court to award 
the constable extra costs. Reg. y. Thompson, 

1 Cox, C. C. 43. 

Under the tvord “ exertions,” in 7 Geo. 4, c. 64, 
s. 28, a gratuity was awarded to a prosecutor 
for his coinage in apprehending the prisoner. 
Rex 'v.Womtrblg. 2 Lewin, C. C. 162. 

A person residing in a house broken into By 
burglais, and who, by fastening them in a room, 
detains them there until assistance oV)tained, 
and the captme of the offenders effei'ted, is 
within 7 Geo. 4, c. 64, s. 28. Reg. t. Punning, 

5 Cox, C. C. 142. 

A judge has no pow'er to order payment of the 
expenses incurred m the appreliension of a 
prisoner w'lio has left England. Reg. y. Barrett, 

6 Cox, C. C. 

Rewards, under 7 Geo. 4, c. 64, s. 28, are not 
confined to cases wdiere the person apprehending 
has had a lo^^ ot time or has been at any expense. 
Rbx y. Parncb, 7 Car. & P. 166. 

Affidavit Required.] — An application under 

7 Geo. 4, c. 64, s. 28, must be founded on an 
affidavit of the amount actually expended. Reg. 
y. Hainc'i, 5 Cox. C. C. 114. 

Where a leward is applied for under 7 Geo. 4, 
c. 64, s. 28, and the facts on tvhich the applica- 
tion IS giounied are not in evidence, the ]udge 
requires an affidavit of them. Rex y. Jones, 

7 Car. tk P. 167. 

3, CotoTS IN Other CasEvS. 

What Costs Prosecutor must Pay.] — Costs 
for not going to trial shall be paid to a defen- 
dant, by the com se of the court, on informations 
for misdemeanours, where the prosecutor does not 
countermand his notice of trial in time. Rex 
y. Jleydon. 3 Burr. 1304. 

But a prosecutor is not to pay costs for not 
going to trial according to his notice, if it is not 
occasioned liv his owni default. Hex v. RigJiton, 
3 Burr. 1694: 

Rule for Costs Absolute.] — A rule for the 
costs of the day tor not proceeding to trial on an 
indictment for jierjury pursuant to notice, is 
absolute in the first instance. Reg. y. Hazard, 
1 W. W. & H. 417 ; 2 Jur. 1067. 

Ou lufonuatiou.] — On a defendant’s acquittal 
on an information, he is not entitled under 4 & 5 
Will. & M. c. 18, s. 2, to costs, beyond the extent 
of the recognisance entered into by the prosecutor 
in 2 u 2, under that act. Rex v. Filewoud, 2 Term 
Rep. 145. 

The court on granting an information will not 
require the px'osecutor to give security for costs, 
in case the defendant should be acquitted, beyond 
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the extent of the recognisance in 20Z. required 
by 4 & 5 Will. & M. c. 18, s, 2. Hex v. JBroohe. 
2 Term Bep. 100. 

4. After Removal by Certiorari. 

Form of Recognisance.] — ^An indictment was 
removed into the Queen’s Bench by certiorari 
obtained at the instance of the prosecutor, who 
entered into a recognisance, with two sureties, 
conditioned that he should there prosecute with 
efiEect and perform all such orders and things as 
the court should direct. The defendants having 
been acquitted : — Held, that as the recognisance 
was not in the form prescribed by 16 & 17 Viet, 
c. 30, s, 5, i.e. conditioned to pay the defendants’ 
costs on acquittal, they were not entitled to 
costs. Reg. v. Hast Stoke. 6 B. & S. 536 ; 34 
L. J., M. C. 190 ; 31 Jur. (N.S.) S09 ; 13 W. R. 737. 

When Costs may be Awarded.] — ^The 38 Geo. 
3, c. 52, s. 12, providing that no indictment shall 
be removed into the next adjoining county, 
except the persons applying for such removal 
shall enter into a recognisance in 40Z. for the 
extra costs, does not relate to indictments sent 
by K. B. to be tried in the next adjoining 
county, after a removal thither by certiorari. 
Rex v. Nottingham^ 4 East, 208 ; 1 Smith, 51. 

Where the prosecutor of an indictment for a 
misdemeanour found at sessions removes it into 
the Queen’s Bench by certiorari, he is not en- 
titled to costs under 7 Geo. 4, c. 64, s. 23. Rex 
V. Richards, 2 M. & By. 405 ; 8 B. & C. 420 ; 6 

L. J. (o.S.) M. C. 104. S. P., Rex v, Johnson, 1 

M. 0, 0. 173 ; Reg. v. Rxetev, 5 M. & By. 167. 

In the case of an indictment removed by cer- 
tiorari, the court has no pow'er to order the pay- 
ment of costs incurred before the removal. Rex 
V. Pasman, 3 K. & M. 730 ; 1 A. &: E. 643 : 3 
L. J., M. C. 111. 

Where an indictment against a corporation, 
for non-repair of a highway, is removed by 
certiorari, at the instance of the prosecutor, the 
prosecutor is not required by 16 & 17 Viet. c. 30, 
s. 5, to enter into recognisances to pay the defen- 
dant’s costs, in case of acquittal ; indictments 
against corporations being excepted from the 
operation of the act, Reg. v. Manchester Corpo- 
ration, 7 EL & Bl 453 : 26 L. J., M. 0. 65 : 3 
Jur. (N.s.) 839 ; 5 W. B. 373. 

A public body at its own expense preferred an 
indictment for a libel upon A., one of its officers, 
in the name of A.^ as prosecutor. The defendant 
removed the indictment by certiorari, and was 
convicted Held, that no costs could be 
awarded under 5 & 6 Will. & M. c. 11, s, 3. Rex 
V. JDewh'urst, 2 H. & M, 253 ; 5 B. & Ad. 405 ; 2 
L. J., M. C. 92. 

The provisions of the 5 & 6 Will. & M. c. 11, 
ss. 2 and 3, attach only upon a defendant being 
convicted by judgment ; and therefore if, after a 
verdict of guilty, the judgment is arrested, no 
costs can be taxed for the prosecutor. Rex v. 
Tamer, 15 East, 670. 

The prosecutor of an indictment removed by 
certiorari is only entitled under 5 & 6 Will. & M, 
c. 11, s. 3, to the costs of the counts on which 
the defendant is convicted, Reg. v. Rawdon 3 
P. & D. 44; 11 A. & E. 143. 

Where a defendant who removes an indictment 
by certiorari is convicted, he shall not pay costs 
under 6 & 6 Will. & M. c. 11, to the prosecutors. 
Rex V. Ingleton, 1 Wils. 139. 

IS & 17 Viet. c. 30, s. 5.]— Two defen- 


dants being indicted jointly in the Central 
Criminal Court for conspiracy, one of them 
applied to a judge for a certiorari, who granted 
it on his entering into a recognisance for the 
payment of the prosecutor’s costs, in case either 
defendant should be convicted : — Held, that such 
terms were reasonable, and within the discretion 
of the judge ; and that the 16 & 17 Vict. c. 30, 
s. 5, made no ffifference in this respect. Reg. v. 
JeuMl, 7 El. & Bl. 140 ; 26 L. J., Q. B. 177 ; 3 
Jur. (N.s.) 689 ; 5 W. B. 202. 

By 16 A 17 Vict. c. 30, s. 5, after reciting that 
it is expedient to make further provision for 
preventing the vexatious removal of indictments 
into the Couit of Queen’s Bench, it is enacted, 
whenever any wTit of certiorari to remove an 
indictment into the said court shall be awarded 
at the instance of a defendant or defemlants, 
the recognisance now by law rec|iiirtnl to be 
entered into before the allowance <^f such writ 
shall contain the further pro\i‘.ion following, 
that IS to say, that the defendant or defemlants. 
in cahc he or they shall be convicted, shall pay 
to the prosecutor his costs, incurred subsequent 
to the removal of such indictment, A'c. : — Held, 
that the piosecutor is entitled to his co&t^ in the 
case of an indictment removed by certiorari 
under this section, though he is not" ‘‘the party 
grieved or injured” to whom costs are limited 
by 5 A 6 Will. M. c. 11, s. 3. Jteg. v. Oastivr. 
43 L. J., Q. B. 42 ; L. B. 9 Q. B. 132 ; 29 L. T. 
830 ; 22 W. B. 490 ; 12 Cox, C, C. 578. 

An indictment containing several counts, 
charging different misdemeanours, was removed 
into the high court by certiorari, the prosecutors 
entering into a recognisance, under 16 A 17 Vict. 
c. 30, s. 5, upon condition to pay to the defen- 
dant, in case she should be acquitted upon the 
indictment, her costs incurred subsequent to the 
removal. The defendant was convicted on H>me 
of the counts and acquitted on others. On a 
rule to tax the costs to be paid by the prosecutois 
to the defendant in respect of the count'^j on 
which she had been acquittetl Held, that the 
defendant had not been ‘‘acquitted upon the in- 
dictment,” -within the meaning of the re<M>gni- 
sance, and therefore was not entitled to costs. 
Reg. V. Ragard, [1892] 2 Q. B. 181 ; 67 h. T. 313 ; 
40 W. B. 525 ; 17 Cox, C. C. 572 ; 56 J. P. 650. 

^ Who are Parties Grieved.]— Where a prosecu- 
tion had been carried on by subscription, and it 
did not appear that the persons in whose name 
it was carried on had incurred any peisonal 
expense or liability, they are not entitle<l to costs 
as piusecutors under 5 W. A M. c. U, s. 3, 
Whether the relatives of a deceased person whose 
body has been disinterretl for the purpose of 
dissection and who prosecute the offender, arc 
parties grieved under that statute, qusere. Rex 
V. Coolt. 1 M. & By. 626 ; 6 L. J. (o.s.) M. C. 52. 

Bated inhabitants of a paiish, who w-ere pre- 
vented by rioters from entering the vestry-room 
to attend a meeting called for the purpose of 
imposing a church-rate, and "vvdio afterwards 
prosecuted the offenders, are parties grieved 
within 5 k 6 Will. & M. c. 11, s. 3 ; and therefore 
entitled to costs on conviction of the defendants 
^ter removal of the indictment by certiorari. 
Rex V. Thomgjhins, 2 B. & Ad. 287, 

Persons dwelling near a steam-engine, which, 
emitted volumes of smoke, affecting their breath, 
eyes, clothes, furniture, and dwelling-houmaM 
prosecuting an indictment for it, are 
grieved, and entitled to have theit <x^t^ 
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^ ^ i ?■ ^1 ’^PW’ removal the party grieved or injured is, in point o£ fact, 

of the indictment by certiorari from the ses'^ions the prosecutor, he will be entitled to costs* 
into the court by ^ the defendants, and their although not bound over to prosecute, and 
^ibse^iient conviction. Bex v. JDewsnajp, 16 although another person, not a party grieved or 
^ . injured, was bound over to prosecute, and was at 

„ A deicndant was convicted of perjury on an the trial in pursuance of his recognisance. Req. 

indictment removed at his instance, by certiorari : v. Bhhop, 6 1). Ac L. 499 ; 18 L. J., M. 0. 63 ; i3 
— Held, that the prosecutors, who were executors Jur. 538. " 

<2f a dei*eased person, were entitled to costs under A society of attorneys of a county had prose- 
e Ac 6 Will. Ac M. c. 11, as persons grieved or cuted an indictment against a defendant for 
in jured, although the perjury occasioned them no practising as attorney at the quarter sessions of 
actual <lamage, it being sufficient to bring the the city "and borough, in the county, without 

case within the statute that the perjury might being qualified. The defendant removed the 

have caused them damage, and the false oath of indictment by certiorari, and was convicted : — 
the defendant having put a difficulty in their Held, that the society was entitled to costs, 
way, which they were compelled to remove, under 5 Ac C Will. Ac M. c. 11, s. 3, as parties 
Rhj. V. J/rt/er, Dears. C. G. 13 ; 1 B. C. C. 68 ; 21 grieved. Ih. 

L, J., M. 0. 221. ^ A defendant was committed by the lord mayor 

If t lie metropolitan police commissioners of London for trial for an indecent assault. An 

appointed under 10 Geo. 4, c. 44, s. 1, direct an indictment found at the Central Criminal Court 
indictment for assaulting one of the police con- was removed into the Queen’s Bench by cer- 
stable^ in the execution of his duty, and the tiorari at the instance of the defendant. The 
defendant removes such indictment by certiorari ' defendant was convicted. The prosecution was 
and is convicted, the commissioners are entitled conducted by the city solicitor, in obedience to 
to costs under 5 & 6 Will. & M. c. 11, s. 3, as the directions of the lord mayor given at the 
justice^ of the peace and civil officers whom it time he committed the defendant ; and the 
concerned to prosecute. Reg. v. Waldegraee expenses were defrayed out of the city funds ; — 
<(Abr/), 2 Q. B. 341 ; 1 G. & D. 615 ; 11 L. J., Held, that the case was not within 5 A: 6 Will. Ac 

M. C. 19 ; 6 Jur. 502. M. c. 11, s. 3, inasmuch as the lord mayor was 

Where an indictment has been removed by not personally liable for the expenses, and could 

certiorari, and a conviction obtained, the person not be considered as a prosecutor. And a side- 
who, being a party grieved, retained and is liable bar rule taken out to tax the costs was set 
to the attorney for the prosecution, is entitled, aside. Reg. v. 1 El. & Bl. 597 ; Dears, 

under 5 Ac 6 Will. Ac M. c. 11, s. 3, to the costs of 0. C. 79 ; 22 L. J., M. C. 53 *, 17 Jur. 460 ; 1 
such prosecution, though other aggrieved parties, W. E. 150 ; 6 Cox, G. 0. 176. 
after the attorney was retained and the indict- A side-bar rule for costs having been obtained 
ment removed, agreed to contribute part of the by the prosecutors of an indictment for an 
■costs, and they are not joined in the application, obstruction to a highway as parties grieved, 
Reg. V. 6 Q. B. 273 ; 15 L. J., Q. B. within 5 Ac 6 Will. & M. c. 11, s. 3, the court 

”98, n. ; 8 Jur. 559. S. P., Reg. v. Fox^ 2 L. T. 281. refused to discharge it on the ground that the 
An indictment for a libel on a political dinner, expenses of the prosecution had been paid out of 
alleged to have a tendency to produce a not, was, the funds of a society, of which some of the 
at the instance of the defendants, removed by prosecutors were members, and that money had 
-certiorari : — Held, that a person injured at a riot been raised by public subscription towards pay- 
which took place at that dinner was not a person ing those expenses ; or on the ground that all the 
grieved within 5 & 6 Will. Ac M. c. 11, s. 3, and prosecutors were not parties aggrieved ; or on 
therefore, although the defendants were con- the ground that the certiorari for removing the 
vieted on the indictment, he was not entitled to indictment had been obtained at the instance of 
■costs. Reg. v. Caldecott^ 1 D. (isr.s.) 556 ; 11 one only of the defendants. Beg. v. Dohson, 9 Q. 
L. J., M. G. 61 ; 6 Jur. 344. B. 302 ; 15 L. J., Q. B. 97 ; 10 Jur. 2s3 ; 1 Cox, 

Where the defendants remove an indictment C. C. 251. 
by certiorari, a merely nominal prosecutor is not 

entitled to costs under the 6 & 6 Will. & M. c. 11, When Sureties liable for.] — The sureties of a 
s. 3, as a party grieved or injured. Reg. v. defendant, on the removal of an indictment for a 
Rarmrd Chdle, 1 Q. B. 246; 10 L. J., M. C. misdemeanour by certiorari from the quarter ses- 
53 ; 5 Jur. 799. sions, where the defendant has been convicted, 

A child, six years old, was found wandering in are liable to pay the prosecutor’s costs, although 
a parish, within a union in London. It appeared there is no such undertaking in the condition of 
to be destitute, and to have been assaulted and the recognisance, or direct provirion to that effect 
very ill-used. It was received into the union in 5 Ac 6 Will. A: M. c. 11, s. 3. Reg. v. Hodgson., 


workhouse, and there maintaine 1. On its being 7 Ex. 915 ; 21 L. J,, M. C. 181. 
taken before two aldermen, they urged the Ilagne, 10 L. J., M. C. 123. 
guardians of the union to undertake the prose- Where a defendant removes an 


*8. P., Reg. v. 


guardians of the union to undertake the prose- Where a defendant removes an indictment by 
cution of the person who appeared to have certiorari, and recognisances are entered into 
ill-used the child. The guardians did so. The under 5 At 6 Will. & M.c. 11, s. 2 ; 8 Ac 9 Will. 3, 
defendant removed the case by certiorari, and c. 33, s. 1 ; and 5 Ac 6 Will. 4, c. 33, s. 2, con- 
was convicted : — Held, that the guardians were ditioned only for the defendant’s appearing, 
entitled to the costs of the prosecution, under pleading and trying at his expense, and the de- 
5 Ac 6 Will. Ac M. c. 11, s. 3, having prosecuted as fendant is convicted, such recognisances will be 
officers, on account of a fact that concerned them estreated for non-payment of the costs of the 

as officers to prosecute. Reg. v, , 15 Q, B. prosecution, under 5 Ac 6 Will. Ac M. c. 11, s. 3, 

lOSO ; 20 L. J., M. C. 53 ; 15 Jur. 55 ; 4 Cox, though the condition expressed in the recogni- 

C. 345. sances is performed. Meg. v. Hawdon, 1 Q. B. 

Where an indictment has been removed by 464 ; 1 G. & D. 135 ; 9 D. P, 0. 1009 ; 5 Jur. 
certiorari, under 5 Ac 6 Will. Ac M. c. 11, s. 3, if 1008. 
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Where a defendant removes an indictment by 
certiorari, and enters into recognisances with two 
sureties, under 5 & 6 Will. & M. c. 11, ss. 2 & 3, 
and 8 & 0 Will. 3, c. 33, and is convicted, the 
sureties are liable to pay the prosecutor his costs. 
Ileq. V. J3e.sa)it, 7 D. P. C. 680 ; 2 W. W, & H. , 
113 ; 3 Jur. 579. } 

Bail only Liable if Defendant Convicted— New 
Trial.] — A defendant had removed an indictment 
by certiorari, and had entered into the usual re- ^ 
cognisances with two sureties. After a verdict | 
of guilty at the assizes he obtained a rule for a i 
new trial on payment of costs. Without paying I 
the costs he gave notice of trial for the nest i 
assizes to the prosecutor, who obtained a judge’s 
order, by which, if the costs were paid by a 
certain day, the notice of trial was to stand 
good, hut otherwise to be set aside. The de- 
fendant did not pay the costs, did not try the in- 
dictment, and died within a few weeks. The 
prosecutor obtained a side-bar rule to tax his 
costs, to be paid by the defendant or his bail : — 
Held, that the bail w'ere not liable to pay the pro- 
secutor’s co^ts, because they are only liable when 
the principal has been convicted ; and that after 
the granting the rule for a new trial it could not 
be said that there had been a conviction within 
the tiue meaning of the recognisance, and that 
neither the defendant’s default in paying the 
cOvSts, nor the judge’s order setting aside the 
notice of the trial, did away with the rule for the 
new trial, or restored the original veulict. Beg, 
V. Boioe7i, 7 D. & L. 312 ; 19 L. J., Q. B. 63. 

Death before Judgment.] — Where a de- 
fendant had removed an indictment from the 
sessions hy certiorari, and was convicted, hut 
died before he could be brought up for judgment : 
— Held, that his bail was liable to pay the taxed 
costs of the prosecution, under 5 & 6 Will. & M. 
c. 11, s. 3. Bex V. Turner, 4 D. & E. S16 : 3 B. 
& 0. 160 ; 2 L. J. (o.s.) K. B. 222. P., Bex v. 

Flnnuii% 8 Term Rep. 509. 

Who is Prosecutor.]— .’W’^here the ouler of a 
town council, being brought up by certiorari, is 
^quashed, on motion, with costs, the couit should 
’decide who is to be chaiged with costs as prose- 
cutor of the order, and the party should be named 
in the rale. Beg. v, Bvnn, 5 Q' B. 959 ; D. & M. 
737 ; 13 L. J., Q. B, 287 ; 8 Jur. 773. 

Indictment noticed without Affidavit.] — 

Where an indictment has been removed by 
certiorari, and jud'gment given upon it, the court 
will notice the contents of such indictment on a 
motion respecting costs of the prosecution, with- 
out having the record brought before them by 
affidavit. Beg. v. Waldegrave {Bari), 2 Q, B. 
341 ; J G. & H. 615 ; 11 L. J., M. C. 19 ; 6 Jur. 
502. 

Certiorari Granted-Application hy one De- 
fendant] — Where an application was made to 
remove an indictment by certiorari by one of 
several defendants, the court granted it upon his 
entering into recognisances to pay the costs, not 
only if he w^as, hut if either of the other defen- 
dants was, convicted. Beg. v. Foulhes, 1 L. M. k 
P. 720; 20 L, J., M. C. 196. 

Where one of several defendants obtained a 
certiorari removal of an indictment into 

the Queqp^Pench, and a procedendo was moved 
for on th^ ground that the certiorari improvide 


emanavit, inasmuch as the other defendants had 
not joined in the application for the writ, and 
had not, under 5 k 6 Will, A M. c. 11, s, 3, entered 
into recognisances to pay the costs of the prose- 
cution in case of their conviction ; — Held, that 
the defendant, on whose application thecertiorari 
was granted (being a person to whose lesponsi- 
' bility there appeared no objection), might enter 
into recoenisanc(‘s to pay costs in case of the con- 
viction of himself or of the other dtdendnnts, or 
^ of either of them, and that under these eireiim- 
I stances the procedendo woiilil not be ordered, 
j Beg. v. Peoherf, Dears. C'. C. 30. 

I One of thiee defendants joaitly indicted for 
i misdemeanour at the Central Criminal Court, ob- 
tained a certiorari from a judge at {diarnbm’s, to 
remove the iiuhctmeut into the Qnetm'h Bench, 
and entered into recugiiisanccs, conditioned to 
pay the costs of the prosecution if he was con- 
victed, to appear, plead, and try. Tin* other 
defenclants concurrefi, but enteied into ie<*ogni- 
sances only to appear, plead, ami try. On motion 
for a procedendo, it was suggested that this 
course created hardship on the pT<t->ecutor. as, if 
the party removing were acquitted, but the other 
convicted, the prO',eciitor w'onld have no --eeurity 
for costs : — Held, nevertheless, that the judge 
had a discretion, the exercise of which the court 
w^ouldnot review, and the procedendo was lef used. 
Beg. V. Willcs. 5 EL k R1 09(1 ; 25 L. J., Q, B. 
47'; 1 Jur. (N.s.) 1106 ; 4 W. R. 86. 

If an indictment against several defendants 
removed by certiorari without the consent of one, 
he cannot be compelled to pay the costs of the 
trial, although he may have appeared and pleaded 
to the indictment and been tried on it. Bex v. 
ms-sell, 5 D. P. C. 531 ; 2 H. & W. 321. 

Representatives of Prosecutor entitled to,]— 
Under 5 k 6 Will. M. c. 11, s. 3, the represen- 
tatives of the prosecutor are entitled to tlie costs 
taxed during his life, though nopeisonal demami 
was ever made by him. Bex v. Chamherlai/ne, 
1 Term Rep. li)3. 

Deduction of Fine from.]— Where a dt'fendant 
had removed anindictmeut, entered into a recog- 
nisance, been eonvieteil and lined, and the prose- 
cutor received one-tlnrd tliereof, so much was 
deducted out of the sum fur costs. Bex v, 
06‘home, 4 Burr. 2125. 

Side-bar Rule— Mention of Bail.]— The de- 
fendant had removed an inditdment by certiorari, 
and had entered into the usual recognisances 
w’ith two sureties. The prosecutor obtained a 
side-bar rule to tax the costs of the first trial, to 
be paid by the defendant or his bail Held, 
that whether liable or not, the bail ought not to 
have been mentioned in the side-bar rule for the 
taxation of costs. Beg. v, Bmen, 7 D. k D. 
312 ; 19 L. J., Q. B. 63. 

Reasonable Costs — ^What are.] — Where an 
indictment was removed by certiorari at the 
instance of a defendant, and he was found guilty, 
the costs of conveying him to gaol, on his re- 
ceiving sentence of imprisonment, are reasonable 
costs within 5 & 6 Will k M, c. 11, s. 3. to be 
allowed to the prosecutor on taxation. Brx v 
Gilbie, 5 M. k 8. 520 ; 2 Chit. 159. 

What Costs Recoverable.]^ — An indictment re- 
moved by the defendant and made a special 
jury pause by the ;^rosecator, came on to be- 
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tried, and was immediately referred. The order 
of reference stated, that if the arbitrator should 
be of opiniini that the defendant was guilty, and 
the prosecutor entitled to costs, the defendant 
agreed to pay the costs. The arbitrator did so 
find : — Held, that the prosecutor could not re- 
cover the costs of the special jury, since the 
judge had not certified for those costs pursuant 
to 6 (leo. 4, c. 50, s. 34 ; and the order of refer- 
ence did not expressly give a power of doing 
HO to the arbitrator. v. 3Ioate, 3 B. & Ad. 
237 ; 1 L. J., K. B. 78. 

When a prosecutor has removed the record by 
certiorari^ if the trial is put off by reason of the 
act of God, the defendant is not liable to the 
costs of the day. Hex v. JBanrtt 2 Lewin, C. 

G. 283, 

Upon an indictment for perjury, removed by 
certiorari, if the prosecutor gives notice of trial 
tr) the defendant, and w^itlidraws his record, 
countennandiiig his notice in time, he shall pay 
costs to the (iefendant. v. Bartnan^ 8 

East, 289. 

If a prosecutor, having removed an indictment 
by certiorari, gives notice of trial for the assize^, 
and brings down the record, and withdraw ^ it 
after it has been entered for trial, the judge at 
the assizes cannot order the prosecutor to \ ay 
the defendant the costs of the day ; but a motion 
must be made in the Court of King’s Bench. 

V. Watt&n^ 4 Car. & P. 229. 

At what Stage Payable.] — ^^Vhere a judge at 
the assizes refused to try an indictment for a 
misdemeanour (perjury), manifestly bad on the 
face of it, but did not order it to be quashed, 
and the prosecutor preferred another indictment 
for the same offence, and removed it into K. B., 
the court would not call upon the prosecutor to 
pay the costs of the first prosecution, before he 
proceeded with the second. Ilex v. Tremaine, 5 
D, k R. 413 ; 3 B. & 0. 761 ; R. & M. 147 ; 3 L. J. 
(O.H.) K. B. 57, 

Discharging Recognisance.] — Where on re- 
moving an indictment from the sessions, by 
certiorari, a recognisance is given by two in 
201. each, under 5 k 8 Will. M. c. 11, ss. 2, 3, 
to secure the costs, such recognisance will not 
be discharged till all the costs are paid, though 
they exceed 40Z. Bex v. Teal, 13 East, 4 ; 10 
R. R. 518. 

5. Taxations 

Jurisdiction of Queen’s Bench to Review.] — 

The Court of Queen’s Bench has no jurisdiction 
to review the taxation, by the clerk of assize, of 
the costs of an indictment fur libel on the crown | 
side at tlie as.sizes. Ile^. v. Sewhoase, 1 B, C. C. | 
129 ; 22 L. J., Q. B, 127, 

Power of Treasury to Tax,] — The accounts of 
costs of prosecutions in the county of Lancaster, 
after having been duly taxed by the proper 
officers, and paid out of the county rates, were 
re- taxed by ‘officers of the Treasury, and part of 
them was disallowed. The justices of the county 
obtained a rule for a mandamus to compel the 
Lords of the Treasury to pay the disallowed 
balance to their treasurer : — Held, that the Lords 


of the Treasury had no right to tax these costs 
after they had been ^owed by the proper 
officers ; but that the Court of Queen’s Bench 
had no jurisdiction to ibsue a mandamus to 
compel the Lords of the Treasury to pay the 
balance. Beg. v. Zordft of the Tve-isury, 41 L. 
J., Q. B. 17H ; L. R. 7 Q. B. 387 ; 26 L. T. 64 p 
20 W. R. .336 ; 12 Cox, C. C. 277. 

6. Enforcing Payment. 

Attachment — Affidavit.] — Where a side-bar 
rule isissueil under 6 &: 8 Will. M. c. 11, s. 3, 
and an attachment is moved for by the prose- 
cutor for non-payment of the costs, it is not 
necessary to have an affidavit that the prose- 
cutorh are the partiefe grieved. Beq. v. IBIU, 
22 L. J., Q. B. 322 ; 17 Jur. 714 j 6 Cox, C. C. 
174. 

Defendant a Bankrupt— Proof,] — Where 

costs of the ])robecution ot an indictment re- 
moved by certiorari have been proved as a debt 
under the defen(lant'^ bankruptcy, the court will 
not issue an attachment against him, or estreat 
his recognisance for nun-payment, although they 
were not taxed in the regular course until after 
the bankruptcy ; but such proof is no discharge 
of the bail. Beg. v. IIilU, 2 El. A Bl. 178 ; 1 
C. L. R. 575 ; 22 L. J., Q. B. 322 ; 6 Cox, 0. C. 
174. 

Poverty of Defendant.] — On the removal 

by certiorari of an indictment for disobedience 
of an order of sessions, the defendant and two 
sureties entered into the usual recognisance 
under 5 & 6 Will. &: M, c. 11, s. 2, which made 
no mention of costs. The defendant was con- 
victed and attached for non-payment of the costs, 
and the recognisance was estreated into the 
Exchequer. On the petition of the defendant 
and his suretie-^, the court stayetl the proceedings 
on the recognisance as regarded the defendant, 
on account of his poverty, but without prejudice 
to the liability of the sureties. Beg. v. Thornton, 
4 Ex. 820; 19 L. J.,M.C. 113. 

Against one Defendant.] — Several de- 
fendants were found guilty of a nuisance. The 
prosecutor being entitled to costs, as a party 
grieved, under 5 k 6 Will. A; 3S1. c. 11, s. 3, 
obtained a rule for taxing the costs as against 
all : — Held, that, upon non-payment of the costs, 
an attachment against one was regular. Beg. v. 
Dolman, 9 Q. B. 302 ; 15 L. J., Q. B. 378 ; 10 Jur. 
905. 

Handamns to Treasurer.] — See ante, col. 1940. 

J. M. 


CROPS. 

Tenants’ Rights.] — See Landlord and 
Tenant. 

Taking in Execution.] — See Distress — Exe- 
cution. 

Bills of Sale.]— iSce Bills of Sale. 
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